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| PRIVY COUNCIL  : 
‘Appeal from the Madras High Court 
February 27, 1936 a! 
Logn Branuspured, SIR SHADI LAL 
AND Str GRORGE RANKIN. 
Rm. Ar. Ar. Rm. ARUNACHALAM 
CHETTIAR—APPEL:i ant 
. Versus 
Tus COMMISSIONER or INCOME TAX, 
MADRAS—RESPONDENT - i 
Income Tax Act (XI of 1922), ss. 24 (1), 6—Partner- 
` ship business—Loss— Right of partner to set off his 
share of loss against profits in individual trade—Ex- 
partner's share of loss borne by assessee—W hether 
can be set off under s. 24. 
A partner in an- unregistered firm which has made 
a loss in the year of account is entitled to set off his 
share of the loss against the profits and gaias made 
by him in his individual trade and otherwise. 
Whether a firm is registered or not, partnership 
does not obstruct ordefeat the right of a partner 
to an adjustment on account of his share of loss in 
the firm, whether the set off be against other profits 
under the same head of income within the meanin 
of s.6 of the Act or under a different, head [in 
which case only need recourse be bad to s. 24 (1)]. 
Commissioner of Income-tax, Madras v. Arunachalam 
Chettiar, (1) approved, : ; 
The ex-partner’s share of the loss in. the trade 
which the assessee had to bear by reason of the 
ex-partner being unable to meet his share of loss 
in the partnership business, cannot be set off against 
the assessee'8 other income, profits or gains as a 
loss of profits or gains within the meaning of s. 24 of 
the Act. Commissioner of Income-tax, Madras v. 
Arunachalam Chettiar, 152 Ind Oas.43 affirmed. 
Appeal from the Madras High Court, dated 
. May 1, 1934, reported as 152 Ind. Cas 43. 
Messrs. S. Hyamand J. E. Godfrey, for 
the Appellant. f 
Messrs. Gavin Simonds, K. C. and W. 
Wallach, for the Respondent. A 
Sir George Rankin.—This is an appeal 
by the assessee from the decision. of the 
High Court at Madras on a reference 
made by the Commissioner of [ncome-tax, 
Madras, under s. 66 (2) of the Indian in- 
come Tax Act (Act XI of 1922). The ap- 
pellant is the manager of a Hindu undi- 
vided family and the order of assessment 
dated March 11,1932, was in form an 
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assessment to income tax of the Hindu 
undivided family. The year of assessment 
isthe year 1931-82 and the year of ac- 
count.is the previous year, viz., 1930-31. The 
appellant took exception to the assessment 
made by the Income Tax Officer on 
March 11, 1932, as aforesaid, but his ap- 
peal to the’ Assistant Commissioner of 
Income-tax was on December 10, 1932, dis- 
missed and the High Court of Madras has 
in effect upheld the orders of the Income- 
tax authorities. 

The facts of the case as stated by the 
Commissioner and as appearing by the 
orders of the Assistant Commissioner and 
Income-bax Officer [extracts from these orders 
being exhibited to the letter of reference] 
are as follows. The appellant [for this 
purpose he will be referred to as an in- 
dividual] carries on a money-lending busi- 
ness in various places and in addition is 
possessed of property at various places 
and of dividends, all of which are subject 
to Indian income-tax. At a place called 
Perambalur, he carries on two businesses, 
one of which is a business of money- 
lending, and prior to March 31, 1930, he 
had also carried on, but in partnership 
with one A. Soma-Sundaram Pillai, a third 
business in the purchase and sale of cot- 
ton. This business had been started in 
1926, the respective shares of the appel- 

- lant and Pillai in both profit and loss 
being 3ths and ths. It appears that Piliai 
was a working partner, a man of little or 
“no means: there does not appear to uave 
been any written agreement of partner- 
ship, and neither partner undertook to 
bring any capital into the partnership in 
the strict sense of this expression—tuat 
is in the sense in which the word is used 
in cls. (c) and (d) of s. 18 of the Indian 
Partnership Act (IX of 1932). The money 
necessary for purchasing cotton and car- 
rying on the business was provided by the 
appellant on the terms that interest was to 
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be paid upon his advances. In the books 
of his money-lending business at Peram- 
balur these advances were debited to. the 
cotton partnership. It is not clear how 
far interest was actually paid in any par- 
ticular year, but interest was charged and 
was entered in the books of both busi- 
nesses. The cotton business was started 
in the year 1926, but there is notin evi 
dence any statement of the profits or 
losses of each year, nor of the details of 
the interest account in ithe books of the 
money-lending business. It is clear, how- 
ever, that the accounts of the cotton part- 
nership were made up on the footing 
that it was liable to pay interest in respect 
of the advances. The business was a 
losing one. Accounts were first setiled be- 
tweeen the partners on March 31, 1928, 
with. the result that Pillui’s share of the 
loss-up to that date was found to be 
Rs. 9,396 and the appellant's Rs, 15,660. 
Thereafter the business incurred further 
losses and when it was discontinued as at 
March 31, 1930, Pillai’s share of the further 
losses was Rs. 20,268 and the appellant's 
Rs. 33,780. Pillai's shares of loss debited 
to his account in the partnership books 
on March 31, 1930, was with interest 
Rs. 34,069. 

The appellant in his assessment for the 
year 1928-29 was allowed to deduct his 
share of the loss in this cotton partner- 
ship. This presumably refers to the loss 
made in the year 1927-8. It would seem 
that the appellant in the year of assess- 
ment 1930-31 was allowed to deduct for 
Income-iax purposes his share of the rest 
of the partnership losses. In this way Sths 
of the total losses cf the firm have in due 
course been deducted from his other profits. 
This was doubtless done in accordance 
with the ruling given by the Madras High 
Court in the case of Commissioner of 
Income-tazx, Madras v. Arunachelam Chettiar 
(1), where it was held that a partner in 
an unregistered firm which has mude a 
loss in the year of account is entitled to 
set off his share of the loss against the 
profits and gains made by him in his 
individual trade and otherwise. At no time 
before the year of assessment with which 


we are now concerned (viz., 1931-32) does’ 


it appear that any attempt was made by 
the appellant to claim that, his pariner 
Pillai being unable to meet any share of 
the firm’s losses, the appellant, for 
purposes of income-tax could claim to 


- (1) 47M 660; 77 Ind Cas, 772; 46 M LJ 68; 19 LW 
125; (1924) M W N 326; A I R 1924 Mad. 474. 
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deduct from his other profits any greater 
share than ths of the losses of the cotton 
firm. In particular, although the cotton 
business was closed at the end of the 
year 1929-30, viz, on March 31, 1930, no 
such claim was made in respect of the 
years of assessment 1930-31, for which 
assessment the last year of the cotton busi- 
ness was the year of account. 

What happened after March 1930, was 
as follows. On Aprill, 1930, the debit 
against Pillai in the books of the cotton 
partnership was transferred tothe account 
of the appellant's money-lending business at 
Perambalur. The meaning of this transfer 
and its justification invite comment which 
may be postponed for the present. On 
September 29, 1930, a further debit was 
made to this new account of Rs. 2,569 by, 
way of interest, bringing the total debit 
to Rs. 36,638. On this date Pillai gave 
to the appellant a promissory note for 
this amount, and afresh folio was opened 
the appellant's money- 
lending business styled “A. Soma-Sundaram 
Pillai, Promissory Note Account”. On the 
March 28,1931, the appellant took from 
Pillai a mortgage of certain house property 
for Rs. 500. On March 31,193], thats is on 
the last day ofthe year of account with 
which the present assessment is concerned, 
the appellant wrote off the balance Rs. 
36,138 as a bud debt. 

In his assessment for 1931-32 the ap- 
pellant claimed to deduct the above sum 
of Rs. 36,138 from the amount of the 
prouts of his money-lending : business at 
Perambalur for the year 1930-31. It would 
seem that apart from this deduction the 
money-lending business in the year of 
account made a loss, but the appellant in 
that year had other taxable profits. 

The lncome-tux autnorities, supported by 
the Hign Court of Madras, have disallowed 
this claim, which in form, as already shown, 
was a Claim tohave an allowance in res- 
pect of a bad debt made in the year of 
account by the money-lending business at 
Perambalur. The question which the ap- 
pellant desired the Commissioner to refer 
to the High Court was framed by him as 


follows:—~ ea 

“Whether the debt of A. Somasundaram Pillai 
written off as an irrecoverable loan in the year of 
account isnot liable to be deducted from the assessee's 


income for the year ?” 


The Commissioner being of opinion that 
in fact noloan was ever made by the 
appellant's money-lending business at 
Perambalur to Pillai, refused to state the 
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question in this form, but referred for the 
decision ofthe High Court the following 
question:— 

“Whether the ex-partner's share ofthe loss in the 
cotton trade which the petitioner had to bear by 
reason of the ex-partner being unable to meet his 
share of lossinthe partnership business, can be set 
off against the petitioner's other income, profits or 


gains as aloss of profits or gains within the meaning 
of s. 24 of the Act.” 


Upon this question, so referred as being 
the real question which arises in the case, 
the Commissioner gave as his opinion that 
as Pillai had no capital, the appellant 
had to meetthe loss from the capital 
contributed by him to the cotton partnership 
-~ and that the loss claimed to be deducted 
was a loss of capital and not a loss of 
pane or gains within the meaning of 
s. 24, 

The learned Chief Justice of the High 
Court at Madras, with whom the other 
Judges agreed, answered the question 
referred in the negative, holding that in 
the books of the cotton business there 
was nothing to snow that the appellant 
had made any other or further loss in 
that business than his five-eighths share, 
and that as the money-lending business 
never lent any money to Pillai but only 
tothe cotton partnership, Pillai never 
became a debtor of the money-lending 
business at all. 


As it is reasonably clear that Pillai, 
who is described by the learned Chief 
Justice as “a man of straw”, was at no 
material date possessed of any capital, it 
will be convenient to consider the question 
pronounced by the Commissioner first of 
all from the point of view of the appellant 
as at the time when the cotton business 
was closed down. It appears to their 
Lordships to be reasonably clear that 
in respect of five-eighths of the loss made 
by the cotton partnership in its last year 
of trading, namely 1929-30, the appellant 
in the year of assessment, 1930-31 was 
entitled to claim a deduction from his 
other income. The same is true 
mutatis mutandis in ‘respect of previous 
assessment. Their Lordships fully approve of 
the decision in the case already cited, Com- 
missioner of Income Tax, Madras v. Aruna- 
chelam Chettiar (1), and of the reasons 
given in the judgment of Schwabe, C.J. 
for so holding. In particular they are 
of opinion that the learned Chief Justice 
rightly rejected the contention put forward 
in that case, that an unregistered firm 
was for income-tax purposes an “entity”, 
or that the same person as an individual 
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and as a partner of a firm is two separate 
“entities”, merely because the business of 
the firm is a separate business, and the 
firm is treated as an assessee. From 
s. 24 (2) of the Indian Income Tax Act it 
would seem that the Indian legislature 
thought it necessary to anticipate any 
possible apprehension that a partnership, 
by being registered asa registered firm 
within the meaning s. 26 of the Act, might 
be treated as a separate assessee in so 
absolute a sense as to prevent a partner's 
share of loss being set off against his 
individual profits or gains. In their Lord- 
ships’ opinion whether a firm is registered 
or unregistered, partnership does not ob- 
struct or defeat the right of a partner 
to an adjustment on account of his share 
of loss in the firm, whether the set off be 
against other profits under the same head 
of income within the meaning of s. 6 of the 
Act or under a different head [in which case 
only need recourse be had tos. 24 (1)]. 
So long as the set off is of his share of 
the loss made by the firm in the year 
of account, the adjustment does not involve 
the taking of any general or other ac- 
count between the partners or indeed any 
examination of the accounts of the in- 
dividual partners in the books of the 
firm. No question of the amounts paid 
by individual partners on the firm’s behalf 
or of the right of one partner to con- 
tribution from another complicates the 
calculation which is based (a) upon the 
amount of profit or loss made by the 
firm as a firm, and (b) on the share or 
fraction attributable to each partner by 
the agreement of partnership between them. 
If, however, a partner can claim to deduct 
against other profits or geins a sum 
which he has become liable to bear or 
pay (a) by reason that he has paid or 
will have to pay on account of the firm 
more than his share, (b) so as to give 
him a right of contribution from the other 
partner, (c) who is insolvent, the character 
of the investigation to be made is entirely 
altered. Logically, it may perhaps be said, 
the whole of the loss of the last year of 
trading at least is in a case like the 
present falling upon one partner and not 
merely his proper share of the loss. But 
for income tax purposes very different 
considerations arise. As the appellant on 
the conclusion of the last year of trading 
did not in his character of partner for- 
mulate any claim to a deduction of more 
than five-eighths of the loss in the cotton 
business, it is necessary now if the ques- 
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answered, to formulate precisely the further 
claim which is under discussion. Is the 
suggestion that at the end of any years 
trading one partner in a continuing part- 
nership, treating the other as insolvent, 
can claim to set off the whole of. the 
firm's loss in the previous year? Or is it 
that he can do so on the dissolution of 
the firm? Or that later, according as the 
other partner's insolvency becomes est- 
ablished he can set off in one year the 
wholé of such partner's shares of loss for 
several years? Looking at the matter as 
a question of what a partner in a firm 
may claim to deduct from his other in- 
come, their Lordships are not of opinion 
that in any of these forms the claim can 
be regarded as permissible. 

In one year a partner may draw out 
more, in another year less, than his share 
of profits. In one year a partner may 
have expended money on behalf of his 
firm; in another year another partner 
may have done the like. Questions may 
arise, regardless of whether the firm has 
otherwise made a proiit or loss, as to the 
firm’s right to be indemnified by a partner 
for loss caused to it by his wilful neglect. 
(ef. Indian Partnership Act (No. IX of 
1932) s. 13 (e) and (f). Between part- 


ners -any right of contribution has refer- 


ence, prima facie atleast, to tue ultimate 
balance: appearing as the result of a 
general account. For this purpose let all 
questions of mere procedure for the en- 
forcement of a partner's right be dis- 
regarded, and let the money owing from 
one partner to another be treated as in 
equity a debt. Whether the old rule as 
stated by Lord Cottenham in Richardson 
v. Bank of Englanz (2) that “pending a 
partnersuip equity will not interfere to set 
right the balance between the partners”, 
is still to be adhered to rigidly or not, 
the kind of account which is necessary 
between partners to settle questions and 
cross-claims between them is beyond tne 
scope of an Income Tax Officer's investiga- 
tion. His duty is to compute properly 
the profits made by the firm or the loss 
incurred by the frm. For this purpose 
he has no occasion to embark upon the 
computation of the exact value of any 
partner's interest in the capital or the 
detuils of the partners’ accounts in the 
firm’s ledger. He has only to enquire 
what is each partner's share. The firm 


(2) (1838) 4 My & Cr. 165 at p. 172; 8L J (x. s.) Ch. 
1; 2dur. 911; 48 R R 49. 
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is considered as doing business with third 
parties. For the present purpose individual 
partners are not to be considered as 
trading with or doing business with each 
other ‘but as having shares in the prott _ 
or loss of the firm. On any other principle 
profits made by the firm may go untaxed 
and losses made by ihe firm may be al- 
lowed for more than once. The present 
case may be quite free from complica- 
tion. But thatthe claim now in question 
clashes with the principles of the Indian 
Income Tax Act will be apparent from an 
examination of that statute. 

Under the Act both the frm and the 
individual partners have to make returns 
and are assessed whether the firm is a 
registered firm or not. This principle or 
practice, for it is botn, has sometimes been, 
referred to as the principle of “ double” 
assessment’ and was much discussed in 
the case of In re Neemchand Daga (3). 
An unregistered tirm is treated as an 
individual both as regards rate of tax 
and as regards super-tax. ‘I'he registered 
firm on the other hand pays income-tax 
at the maximum rate in all cases io- 
dependently of the amount of its total 
profits, but is not assessed to supgr-tax 
at all. In neither case does the individual 
partner have to pay again on his share 
of profits if the tax has already been as- 
sessed on the firm. (Section 14 (2) (b).) 
Moreover, in .the case of a registered 
firm by the operation of s. 48 the in- 
dividual partner may obtain a refund of 
tax paid on his share if the rate at which 
he is chargeable to tax as an individual 
is not the maximum rate. This full pro- 
cedure, however, is not always followed in 
the case of registered firms: in order to 
avoid unnecessary payments and unneces- 
sary pruceedings fer a refund, the partner 
is sometimes taxed directly on his share 
at the rate ulumately payable by him. 
Now the basis of this system is that the 
individual paruner is chargeable on his 
share of the hrm's profit regardless of all 
question whether he actually receives it 
as income paid to him or whether under 
the articles of partnership he is entitled to 
draw itout. Special stipulations between 
the partners may obstruct the partner's 
rigat in the year of account or at all to 
witudraw his aliquot portion of the total 
profit. All such matters are disregarded 
by the statute and save upon this princi- 
ple the working of the Act could hardly 


(3) 58 C 1204; 134 Ind. Cas. 931; A I R 1931 Get 
686; 35 O WN "534; Ind. Rul. (1931) Cal. 931. 
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proceed. That the taxisto be levied by 
reference (a) to the total profits of the ‘firm, 
and (b) the particular partner’s share in 
the profits, is manifest in s. 14 (2) (b), 23 
- A (1) and 4 (i), 26 A, 48 (2) and 55. 
_ It isin no way surprising, therefore, that 
in the only case in which express reference 
is made by the Act to the deduction which 
an individual partnermay make from his 
other income in respect of his share of 
“his firm's loss—the case, namely, of a re- 
gistered firm—the same principle should 
be recognised. The words used in s. 24 
(2) are: “Any member of such firm shall 
be entitled tohave set off...such amount 
of the loss +++ a8 is proportionate to his 
share in the firm.” The phrase “share in the 
firm" is not beyond criticism as it ignores the 
e fact that however usual it is not actually 
necessary thatthe aliquot portion or inte- 
rest ofa partner should be the same in 
profits as in losses, but no reasonable doubt 
can exist that the measure of this right 
of set off, in the case of a registered firm, 
is given by the phrase. Both upon princi- 
ple and asa matter of construction -of the 
statue, the alternative in the case of an 
unregistered firm is between holding that 
the fight of set off does not arise and 
holding that it is a right of the same charac- 
ter and measure to be worked outin the 
same way. After all even if a partner is 
insolvent, he may nevertheless have had in 
the year of account income from other busi- 
nesses or sources against which his share 
of the firm's loss can be deducted for 
purposes of income tax. If B may get 
credit for his share of the loss, there is 
at least a formidable difficulty in the way 
of giving credit to A for the whole. That 
persons without capital should be taken as 
partners in a business ig doubtless, at times 
both reasonable and desirable, but it is 
not clear that this would be unduly dis- 
couraged merely because in case of loss 
the capitalist partner might be better off 
if by the partnership articles in accordance 
with reality he took the whole responsi- 
bility for losses. 

Their Lordships, moreover, can give no 
countenance to a suggestion that upon a dis- 
solution of partnership a partner's share 
of the losses for several preceding years 
can be accumulated and thrown into the 
scale against the income of another part- 
ner for a particular year. No principle 
of writing off a bad debt could justify such 
a course, whether in the year following the 
dissolution or, as logic would permit, in 
some subsequent year in which the part- 
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ner’s insolvency has crystalised. The “bad 
debt” would not, if good, have come into 
swell the taxable protits of the other part- 
ner. Inthe present case the claim to set 
off isin fact made in the second year of 
assessment after the dissolution of the busi- 
ness. It has already been observed that 
the scheme of the statute is not to treat 
partner A as if in connection with the firm's 
affairs he was trading vis-a-vis B, or doing 
business with B as the other party. Still 
less can it properly be held that years 
after the dissolution of the business A is 
doing business with B and making good 
debts or bad debts due from him. Their 
Lordships, are accordingly of opinion, that 
the question propounded by the Commis- 
sioner of Income-tax has been rightly ans- 
wered by the High Court of Madras in the 
negative. 

It remains, however, to note that the ap- 
pellant in the year 1930-31 took steps to give 
another character to his partner’s share of 
the losses made in the cotton business 
between 1926 and 1930. As the Income-tax 
Officer put it ‘on April 1, 1930, the debit 
against A. Somasundaram j; Pillai in the 
accounts of the partnership was transferred 
to the petitioner's money-lending business.” 
On September 29, 1930, interest of 
Rs. 2,569-6-0 was added, bringing the total 
amount of Rs. 36,638-4-9. On the same day, 
September 29, 1930, the appellant took a 
promissory note from Pillai and on March 28, 
1931, took a mortgage deed for Rs. 500. 
On March 31, 1931, he wrote off as bad the 
sum of Rs. 36,138-4-9. These steps can 
only have been taken in order to found 
a claim that in the year of account, 1930- 
31, the appellant had made a loss in his 
money-lending business. But this claim 
was rejected by the Commissioner on the 
short ground that no loan was as a matter 
of fact advanced by the appellant’s money- 
lending business to Pillai, though it is true 
that the appellant advanced monies to the 
cotton partnership. Their Lordships have 
the greatest difficulty in seeing how the 
circumstance that,the appellant carries on 
business as 3 money-lender can affect his 
rights in respect of advances made to his 
own firm. Tt is no part of the business 
of a money-lender to finance the money- 
lender's ventures in the cotton market. 
Conversely, it is nota sign or index of the 
money-lender that one advances money to 
one’s own firm. The basis of the right to 
deduct irrecoverable loans before arriving 
at the profits of money-lending is thatto 
the money-lender, as tothe banker, money 
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is his stock in trade or circulating capital: 
he is dealing in money. But a solvent 
man can hardly make a loss by lending 
money to himself even if another be made 
responsible for the loan as well. And when 
the loan is in reality but a putting of the 
hand into the pocket to pay for cotton, it 
seems desirable to ask what is the real 
equity between the parties. Their Lord- 
ships think that a reference toss. 24 and 
44 of the English, and ss. 13 and 48 of 
the Indian Partnership Act provides a cor- 
rect answer and that the true and ultimate 
right of the appellant against Pillai was 
a right to contribution in proportion to 
the latter's share of profits.” This is none-the- 
less true that the money was not put up by 
way of partner's capital. Even if three-fifths 
of the money can also be regarded as in 
equity a loan to Pillai, it is very far 
from being money lent in the course of 
business as a money-lender, as is shown 
by the equities affecting the right to be 
repaid. 


When A purports to lent money to A and 
B,much may be done with the consent of 
B. The transfer of the entry to the debit 
of Pillai from the books of the cotton part- 
nership to the books of the appellant's 
money-lending business may in the circum- 
stances of thiscase be taken as having 
been effected with the consent of Pillai. 
The element of novation, however, comes 
in too late. Pillai’s inability to meet his 
share of the loss was just as hopeless by 
the end of March 1930 as at any later 
time. The appellant’s return for the year 
1930-31 didnot have to be rendered until 
months after March 1930, and ifhe filled 
intime by making entries in his books at 
the beginning and end of the year 1930-31, 
that delay does not entitle him to choose the 
next year for his claim to a set-off. From 
before the moment at which this debt was 
transferred from the cotton business to the 
money-lending business it was altogether 
bad andits badness was the reason of the 
transfer. It cannot, therefore, be consi- 
dered asa bad debt made by the appel- 
lant inthecourse of money-lending and 
still less can it be considered as becoming 
bad in the year of account: hence the pro- 
cess by which the transfer is made on the 
frst day of the year 1930-31 and cancelled 
as a baddebt upon the last day of that 
year is of no avail tothe appellant. 

Their Lordships are not in any way dis- 
posed to criticise the decision of the Com- 
missioner refusing toregard the transac- 
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tion as an irrecoverable loan made in the 
course of a money-lending business. They 
think, however, that it would have been 
more convenient, and more strictly in 
accordance with s. 66 (2) of the Act, if the 
Commissioner had, after setting out 
the evidence upon this question and his 
findings thereon, stated and referred to the 
High Court the question of law, viz.;: 
Whether it was open to him in law to 
hold thatthe loss in question was not a 
loss of profits or gains incurred by the 
appellant in the year of account by reason 
of an irrecoverable loan made in the course 
of his business as money-lender so as to 
entitle the appellant to have the amount 
thereof set off against his other income, 
profits or gains in the said year. 

They will humbly advise His Majesty that ° 
this appeal should be dismissed. The ap- 
pellant must pay the costs. 

D. Appeal dismissed, 

Solicitors for the Appellant:—Messrs. 
Douglas Grant & Dold. 

Solicitor for the Respondent:—The Soli- 
citor, India Office. 
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Moszxy AND Ba U, JJ. 

NGA BA KYAING AND ANoTHER— 
—APPELLANTS 
VETSUS 
EMPEROR—OPPOSITE PARTY 

Evidence Act (I of 1872), s. 18—Statement by one 
accused pereon admitting his presence at scene of 
crime—Statement otherwise self-exculpatory—Admis- 
sibility against himself, and co-aceused—COriminal 
Procedure Code (Act V of 1898), s. 162--Accused 
arrested by Police made to give statement to head- 
man—Headmon giving oral evidence of it—Practice 
condemned—Penal Code (Act XLV of 1560), ss. 302, 
326—Abetment—Assault with intention of robbery— 
Held, accused were guilty only under s. 326. 

A stetement by the accused which amounts to 
an admission that he was accompanying the person 
who committed the crime and which is otherwise 
self-exculpatory and fixes the sole guilt on co- 
accused, is entirely inadmissible against the co 
aecused but is admissible for what it is worth 
against the person making it, under s, 18, Evidence 
Act. Golam Mohammad Khan v. Emperor (1), refer- 
red to. 

Tt is a disereditable and deplorable practice for 
the Police to take the accused whom they have 
arrested, to the headman and leave him there to 
make a statement to tbe headman and to allow 
the headman to give oral evidence of the state- 
ment, as the accused while making the statement 
are virtually in Police custody, the headman act- 
ing as the agent of the Police. a 
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Where there is nothing to show which of two 
accused persons committed the crime or that there 
was any common ‘intention to commit the crime 
of murder, one of them must have committed it, 
but it cannot be said that the other man abetted 
the crime of murder by his mere presence, in the 
absence of any evidence to show that he instigated 
the murder or intentionally committed it, or en- 
gaged in a conspiracy to commit murder or, what 
is much the same thing, that the murder was 
committed in pursuance of a common intention. 
The mere fact that the accused’s companion tried 
to commit an assault on the deceased's companion 
ja not sufficient in itself to show that the accused's 
companion contemplated murder being committed. 


Cr. A. from an order of the Sessions 
Judge, Pyapon, dated November 14, 1935. 

Mr. Paw Tun, for the Appellants. 

Mr. Tun Byu, for the Crown. 

Mosely, J.—The two appellants Nga Ba 
Kyaing, aged 26, and Nga Win, aged 25, 
were sentenced to death, the first under 
s. 302, Indian Penal Code and the second 
under s. 302, read with s. 114, Indian Penal 
Code for the murder of an Indian, Ramberli, 
at about 10 or 10-30 r. m. on August 1, 1935, 
in the town of Pyapon. The deceased, a 
hawker, was going home with the first 
witness for the prosecution, Jaganat Kumi, 
and they went from south. to north along 
Sth Street, which is not lighted at that part. 
The deceased was attacked and killed at the 
place in 8th Street marked D in the plan 
drawn up by the Judge opposite and about 
two-thirds the length of an empty site once 
occupied by a Roman Catholic Mission 
Church. Jaganat says that before they got 
to this spot at the corner of U Pyin Thit 
Road, which crosses it, he saw a Burman 
coming towards them from west to east. 
This Burman was about 60 feet from him. 
He looked behind and saw this Burman 
following them. When they got to the spot 
marked D, about 168 feet further on (ac- 
cording tothe plan Ex. C), a Burman with a 
longyi over his head (another Burman) 
attacked’ Ramberli, who shouted out. 
Jaganat ran away, he said, but was chased 
by the first Burman who had been following 
from behind, and who told him to stop. 
Then the Burman assailant of Ramberli 
called out to the man who chased him and 
told him not to shout out. Jaganat ran 
home and cried for help, and he and others 
went back and found Ramberli dead. He 
says that people could have followed him 
along 8th Street and passed him in the dark 
without being seen, as the side of the road 
is low. 

In the first information recorded the same 
night Jaganat said that at the corner of 8th 
Street in Thahtegon he saw a Burman witha 
longyi wrapped round his head, whom he 


NGA BA KYAING V. EMPEROR 


(RANG) 7 


did not recognize, coming, and another 
Burman following behind. It is clear that 
what Jaganat meant was that the Burman 
assailant of Remperli came towards them, 
and the man whom he had seen coming 
down U Thet She Road followed behind 
them along 8th Street. Ismail (P. W. No. 2) 
and Than Maung (P. W. No. 5) saw Ba 
Kyaing and .another man come up U Thet. 
She Road towards the scene of the crime 
just before it occurred. Than Maung, his 
wife Ma Shin (P. W. No. 6) and his cousin 
Ma Shin (P. W. No. 7), say that they saw Ba 
Kyaing and another man running away 
from the direction of the scene of the crime 
immediately after they heard shouts. This 
and a confession or admission by Nga Win 
that he was at the scene of the crime when 
it was ‘committed form the evidence 
against the two appellants. (The judgment 
after discussing the evidence continued.) 
A curious, and in my experience an nu- 
precedented incident in this case is this: 
The Police arresied Ba Kyaing and then 
Nga Win. They then took the two men to 
the house of the headman U Thein Maung 
and left them there for Nga Win to make a 


“statement to the headman which the head- 


man recorded in writing. The headman 
was allowed to give oral evidence of this 
statement, and the statement has been 
placed on the record, though it has not been 
marked as an exhibit. It has, however, been 
translated. I do not propose to discuss 
whether oral evidence of it was on other 
grounds admissible, or whether the State- 
ment itself could be proved, as in my 
opinion themen were virtually in Police 
custody as the headman was acting as the 
agent of the Police. It is quite a different 
matter, of course, whena statement ora 
confession is made to a headman before the 
case reaches the hands of the Police at all. 
If this is the practice of the Pyapon Police, 
the sooner it is stopped the better, for the 
practice is a discreditable and deplorable 
one. Nor do I propose torely, as the learned 
Sessions Judge did,on the fact that Ba Kyaing 
made no demur to the headman when he 
was taking down Nga Win's statement. The 
statement itself was of no particular value, 
except in one particular as to the motive of 
the crime, as Nga Win followed up this 
statement by a formal one to a Magistrate. 
In that statement (Ex. E) Nga Win said 
that Ba Kying called on him, and they went 
out to buy fresh cells and a bulb for his 
(Nga Win's) torch. They went to a hair 
cutting saloon, where Ba Kyaing said that 
he had something to do, bat did not say 
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what it was. (Neither Ismail nor Than 
Maung said whether it was Ba Kyaing or his 
companion who flushed the torch). Nga 
Win went on to mention Ismailand Ismails 
companion, and then said that they came 
across two Indians at the corner of 8th 
Street, whom they followed. (This is the 
same account as that of Ismail and Than 
Maung and not that of Jaganat). He then 
said that when they met the Indians Ba 
Kyaing pushed him beck and rushed 
forward tothe Indians and stabbed one of 
them witha clasp-knife. They then ran 
away, and a man flashed his torch on them 
as they ran atthe top of 7th Street not on 
the plan. Than Maung’s house is on 6th 
Street. 

This statement, of course, amounts to 
an admission that Nga Win was at the scene 
of the crime and that he was accompanying 
the person who commitied the crime; 
otherwise it is self-exculpatory and fixes the 
sole guilt on the otherman. As evidence 
against Ba Kyaing, of course, it is entirely 
inadmissible. As an admission it is ad- 
missible, for what itis worth, against Nga 
Win, under s. 18, vide illus. (c) and (d) to 
8.21, Evidence Act. The ruling quoted, 
Golam Muhammad Khan v. Emperor (1), 
merely amounts to that, that such a confes- 
sion is relevant as an admission against the 
person who makes it. When it is read, 
however, wilh the evidence of Jaganat that 
the assailant’s companion chased him and 
shouted him to stop and was only deterred 
by the assailant, then there is sufficient 
proof ofthe complicity of the assajlant’s 
companion in the crime. Nga Win 
retracted this statement. When examined 
he said that he had been forced to make it 
by the Police. There is no reason to believe 
that. No doubt the two accused were try- 
ing to fix the guilt on one another. The 
defence of the appellants was a denial, but 
they cited no evidence. The crime was 
clearly murder; the deceased was stabbed 
tothe heart; he also had a wound on one 
arm. The assault was committed from 
in front. The assessors believed all the 
evidence, but did not believe it to be 
sufficient to justify a conviction for murder, 
in the absence of direct evidence incriminat- 
ing the accused. The evidence of Jaganzt 
and Nga Win’s admission is sufficient 
evidence on which to convict Nga Win. As 
regards Ba Kyaing | see no reason to doubt 
the evidence of Ismail and Than Maung 
hat he was following the deceased im- 


(1) 4 Pat. 327; 86 Ind. Cas. 814; A IR 1925 Pat. 536; 
a a La tit; 61 LT 598; 3 Fat. LK 175. 
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mediately before the crime, as also the 
evidence of Than Maung, his wife and his ` 
cousin, that they saw him running away 
with another man immediately afterwards. 
It would not appear that anybody else 
could have committed the crime. 

I do not think it possible to convict either 
appellant of murder. There is nothing to 
show which of them committed the crime or 
that there was any common intention to 
commit the crime of murder; one of them 
must have commitied it, but it cannot be 
said that the other man abetted the crime 
of murder by his mere presence, in the 
absence of any evidence to show that he 
instigated the murder or intentionally 
committed it, or engaged in a conspiracy to 
commit murder or, what is much the same 
thing, that the murder was committed in 
pursuance of a common intention. The 
mere fact that the accused’s companion tried 
to commit an assault on the deceased’s 
companion is not sufficient in itself to show 
that the accused's companion contemplated 
murder being done. On the other hand, 
the motive of the two assailants, Ba Kyaing 
and Nga Win, in following the deceased, 
and in one of them getting in front of the 
deceased and in the other trying to attack 
his companion, must have been either robbery 
or essault, or both, What was committed 
was assault. The assailant’s companion 
must have known that the assailant had a 
dangerous weapon for the commission of the 
assault, and that grievous hurt was likely to 
ensue. In appeal the convictions of the 
appellants will be changed to ones under 
s. 326, Indian Penal Code and the sentences 
altered to ones of transportation for life. 

Ba U, J.—I agree. 

N. 


Conviction altered. 
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Appeal from the Supreme Court of the 
Island of Ceylon 
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HULME-KING—APPELLANT 


VETSUS 
HENRY PETER CHRISTOPHER 
DE SILVA —RESPONDENT 
Civil Procedure Code (Ceylon), s. 349—" Otherwise 
adjusted”, meaning of — Section relates only to 
decrees for payment of money. 
The word “ Otherwise” in s. 349, Ceylon Civil 
Procedure Code, grammatically can only mean “other- 
wise than by payment out of Court”. 
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Section 349 of the Ceylon Code relates only to 
decrees for the payment of money. [p. 13, col. 
1. 
lin dealing with this appeal their Lordships ob- 
served that they were dealing only with the section 
as it exists in the Civil Procedure Code of Cdylon 
and not with the corresponding section (s. 258) of 
the Indian Civi! Procedure Code, now embodied in 
0. XXI, r. 2 of the First Schedule thereto). [p. 13, 
col. 2.] 


Messrs. H. J. P. H>llett and de Silva, for 
the Appellant. 

Mr. Stephen Chapman, for the Respon- 
dent. 


Lord Maugham.—This is an appeal 
from a decree ofthe Supreme Court of the 
Island of Ceylon dated March 28, 1934, affirm- 

eing a decree of the District Court of Colombo 

dated April 5, 1923. The action was one 
in which the respondent was the plaintiff 
and the appellant was the defendant. The 
respondent was the husband of the appel- 
lant until the decree absolute pronounced 
by the Supreme Court on May 18, 1926, 
in certain divorce proceedings brought at 
the instance of the respondent. 


The action which led to the present 
appeal was commenced by the respondent 
by plaint dated May 11, 1932, in which 
the respondent claimed from the appellant 
asum of Rs. 12,118 under and by virtue 
of an agreement No. 326 dated February 
4, 1926, and a mortgage bond No. 329 
dated February 18, 1926. Of thesum named 
Rs. 11,500 were arrears of monthly pay- 
ments due from the appellant to the res- 
pondent by virtue of the said instruments. 
The balance claimed was for interest. 
The circumstances under which the said 
instruments were entered into are not in 
dispute. The parties were married on May 
10, 1915. On December 15, 1924, the 
respondent in an action in the District 
Court of Colombo No. 10899 obtained a 
decree nisi for divorce against his wife, 
the first defendant. By that decree the 
respondent further obtained under s. 617 
of the Civil Procedure Code of Ceylon a 
direction that a settlement be made out of 
the property of the appellant to secure to 
the respondent a monthly income of 
Rs. 1,000. There was a second defendant, 
Mr. Lister Hulme-King, a person with whom 
the appellant was alleged to have com- 
mitted adultery, who was ordered to pay 
to the respondent Rs. 10,000 as damages. 
From the said decree of December 15, 
1924, all the parties appealed. The issue 
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of adultery was, however, 
tested on sach appeal. On October 27, 
1925, the Supreme Cowt by its judg- 
ment varied the decree of the District 
Court by reducing the damages pay- 
able by the second defendant to the sum 
of Rs. 2,500 and by reducing the month- 
ly income to be secured by the settlement to 
the respondent to the sum of Rs. 400. 

On November 30, 1925, the respondent, 
who was dissatisied with the reduced 
monthly income secured to him, obtained 
from the Supreme Court conditional leave 
to appeal to His Majesiy in Council against 
the last-mentioned judgment and final 
leave to appeal was granted on February 
2, 1926. Previously to that date, namely on 
Noveinber 6, 1925, the appellant applied 
by motion in the District Court of Coiombo 
that the decree nisi of divorce dated De- 
cember 15,1924, be made absolute, in 
accordance with ss. 604 and 605 of the Civil 
Procedure Code. The respondent objected 
to this course on the footing of his pro- 
posed appeal to His Majesty in Council, 
and the District Judge on November 10, 
1925, declined to make the decree absolute. 
The appellant filed a petition of appeal to 
the Supreme Court against that order. It 
was at this stage that the disputes beween 
the appellant and the respondent were com- 
promised by the agreement No. 326. 

The agreement was made at Colombo on 
February 4, 1926, between the respondent 
and the appellant and it is notarially at- 
tested. It recites the marriage of the 
parties on May 10, 1915, the proceedings 
in divorce in the District Court of Colombo, 
and the order made thereon, the appeal 
tothe Supreme Court, the order of the 
Supreme Court, the application by the pre- 
sent respondent for leave to appeal to 
His Majesty in Council, and that the res- 
pondent and the appellant had agreed to 
effect a compromise regarding the monthly 
allowance payable to the respondent and to 
settle all matters and disputes between 
them. Bycl. 1 the appellant agreed to pay 
to the respondent Rs.750 per month com- 
mencing on January 1, 1926, and to execute 
as security for such payment a primary 
mortgage of certain property belonging to 
the appellant. By cl. 2 the appellant 
agreed to pay to the respondent Rs. 6,000 
in full settlement of the monthly allowance 
due to him up to December 31, 1925. By 
cl. 3 the respondent agreed to pay to the 
appellant her taxed costs of appeal in the 
original action. By cl. 4 he agreed to with- 
draw his appeal in another action between 
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the parties. By cl. 5 the respondent agreed 
to renounce his right to any movable pro- 


perty of the appellant. By cl. 6 he 
agreed to consent to the appeal of 
the appellant against the order of 


the District Court dated November 10, 
1925, being allowed, the parties bearing 
their own costs; and by cl. 7 he agreed 
not to prosecute his appeal toHis Majesty 
in Council against the judgment of the 
Supreme Court so far as it affected the 
appellant. Clause 8 gave the respondent 
the right in the event of default by the 
appellant in payment of the monthly pay- 
ments toapply to the District Court for 
the appointment of a Receiver. 

On February 18, 1926, the mortgage bond 
No. 329 was executed by the attorney for 
the appellant in compliance with cl. Iof 
the agreement. 

On May 18, 1926, the Supreme Court 
gave judgment in the appellant’s appeal 
against the order of the District Court 
dated November 10, 1925, refusing the 
decree absolute. The respondent by his 
Counsel consented to the appeal being 
allowed, in other words, consented to the 
application by the appellant to have the 
decree made absolute. The Supreme Court 
dealt with the appeal to the Privy Council 
and stated that the question as to whether 
or not the marriage should be dissolved 
was no longer in issue. Garvin, J., further 


observed as follows :—~ 

“That appeal cannot in any way affect the question 
of the dissolution ofthe marriage between the par- 
ties. The provisions relating to matrimonial actions 
seem to indicate that inthe case of an action for 
a dissolution of marriage the order directing such 
marriage tobe dissolved should be embodied ina 
decree nist. Atthe expiration of three months in 
the absence of any objection, the Court is required 
to make the decree so entered absolute.” 


He concluded by saying that he saw 
no reason why the decree nisi should not 
be declared absolute. The decree absolute 
was made. 

After the said judgment and order of 
the Supreme Court the appellant married 
Mr. Lister Hulme-King, the second defen- 
dant above referred to. She paid to the 
respondent who had complied with all 
his obligations under the agreement, the 
monthly sums of Rs. 750 up to December 
1930, and Rs. 500 out of the allowance for 
the month of January 1931; but she there- 
after refused to make any payment to the 
respondent, and this action was accordingly 
commenced to recover the amount of such 
monthly payments as were in default, to- 
gether with interest. 
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On April 5, 1933, the District Judge 
decided the various points which had been 
raised by the appellantin a sense favour- 
able tothe respondent, and granted him 
a decree for the relief he claimed. He 
also dismissed the cluim of the appellant 
in reconvention, aclaim by the appellant. 
to recover sums already paid by her under 
the agreement No. 326. It may be stated 
here that Counsel for the appellant did 
not dispute this part of the case, and their 
Lordships need not further refer to it. The 
appellant appealed to the Supreme Court, 
who on March 28, 1934, delivered their judg- 
ment. In that appeal the appellant relied 
on three contentions substantially those on 
which he relied before their Lordships. 
Tne learned Judges consisting of Garvin, 
Senior Puisne Judge, and Poyser, J. unani- e 
mously decided against the contentions 
raised on behalf of the appellant and.dis- 
missed the appeal. It is from that decision 
that the appellant has appealed to His 
Majesty in Council. 

Three points vere taken by the appellant 
before their Lordships. First, it was said 
that the agreement No. 426 and the bond 
No. 329 executed in pursuance thereof 
were void as being contrary to public 
policy. Secondly, it was argued that the 
said agreement, having been entered into 
before the decree absolute and, therefore, 
whilst the relation of husband and wife 
still subsisted between the parties and 
without the sanction of the Court was un- 
enforceable under the law of Ceylon. 
Thirdly, it was contended that the agree- 
ment wasan “adjustment of a decree 
within the meaning of s. 349 of the Civil 
Procedure Code, and not having been cer- 
tified tc (by?) the Court whose duty it was to 
execute the decree,could not be recognised 
by any Court and, therefore, could not he 
made the basis of an action. 

The first point appears to be based on 
the suggestion that the agreement No. 326 
amounted in substance to a bargain for 
the sale of the decree absolute or, more 
accurately, amounted to an agreement by 
the ‘husband for a pecuniary consideration 
not to oppose an application by the wife 
for an order that the decree nisi should 
be .made absolute. Ifthe suggestion were 
well founded in fact the point would no 
doubt call for careful consideration; but in 
the view of their Lordships it isnot. A 
number of English authorities were refer- 
red to, but the law of Ceylon in regard to 
making a decree absolute rests on s. 605 of 
the Civil Procedure Code and differs in an 
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important respect from the English Law 
and wellsettled practice. The application 
in England can only be made by the in- 
nocent party. In Ceylon the relevant 
section is in these terms :— 

“605, Whenever a decree nisi has been made 
and no sufficient cause has been shown why the 
game should not be made absolute asin the last 
preceding section provided within the time therein 
limited, such decree sball on the expiration of such 
time be made absolute.” i 

Tf the conditions have been ‘ complied 
with (i. e„ if no cause has been shown and 
the time fixed has elapsed) the Court is 
bound to make the decree absolute, and it 
has been held that in Ceylon there is 
nothing either in the law or the practice to 
prevent the application being made by the 
innocent or by the guilty spouse. Their 
Lordships see no reason for differing from 
this view and indeed they were not invited 
to hold the contrary. The conclusion is 
inevitable that all that the innocent hus- 
band agreed todo as regards the decree 
absolute was to abandon an appeal to the 
Privy Council and not to oppose an appli- 
cation by the wife, the result of which was 
in the circumstances inevitable. The 
language used by Chief Puisne Judge 
Garvin in delivering judgment aptly de- 
scribes the position: 

“It ig not suggested that even atthe date of 
this agreement there was any fact or circumstance 
which should inthe interests of justice have been 
brought to the notice of the Court which had 
been suppressed or that the parties had agreed 
to suppress any such fact ......... Now there is not 
the slightest suggestion of any collusion or even 
impropriety inregard to the institution of these 
proceedings or their conduct up to the time of 
decree nist and until its confirmation by the 
Supreme Court. And, moreover, there is not even 
& suggestion that there was any collusion for any 
improper purpose at the time this agreement was 
entered into.. In consenting not to oppose the 
appeal from the order made by District Court 
upon the defendant's application for a decree 
absolute the plaintiff was only doing indirectly 
that which he was entitled to do himself,......... 
Since the defendant had already herself taken 
steps to that end, I cansee no impropriety in the 
plaintiff consenting that such a decree should be 
entered.” 


Their Lordships have no difficulty in 
agreeing with the Supreme Court that 
there was nothing inthe agreement or in 
the circumstances under which it was enter- 
ed into which would justify the Court in 
holding that it had any improper object 
or purpose or that it was in any way 
contrary to publicypolicy. 


The second point may also be concisely 
dealt with. Their Lordships accept the 
view that prior to the decree absolute 
the relation.of-husband and wife existed 
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between the appellant and the respondent. 
Whatever may have been the capacity of 
a wife in Ceylon prior to the year 1923 
as regards a disposition, transfer or set- 
telement of movable or immovable pro- 
perty in favour of her husband, their 
Lordships can see no reason for doubt- 
ing thet under s.5 of Ordinance 18 of 1923, a 
wife is under no disability as regards cover- 
ture in disposing of her movable or immov- 
able property in favour of her husband. 
Section 5 of the Ordinance (borrowed as will 
be seen from s. lof the Married Women's 
Property Act, 1892) isin these terms:— 

“ (1) A married woman shall, in accordance 
with the provisions of this Ordinance, be capable 
OL sieaveves disposing by will or otherwise of any mov- 
able or immovable property, as her separate property 
in the same manner as if she werea feme sole, 
without the intervention of any trustee.” 

“ (2) A married woman shell be capable of 
entering into, and rendering herself liable in 
respect of and to the extent of her separate pro- 
perty on, any contract, and a.. „Of being sued, 
either in contract, or in tort, or otherwise, in all 
respects as if she were a feme sole.” 

There is nothing in this section or in 
the Ordinance or in the Roman-Dutch law 
which justifies an exception from the 
generality of the: provisions of ; transac- 
tions between spouses. It may be observ- 
ed by way of illustration that dispositions 
between husband and wife were illegal 
at common law in England before 
January l, 1883, but made legal by s. 1 
of that Act by words not distinguishable 
as regards their effect from s. 5 of the 
Ordinance. Their Lordships feel a diffi- 
culty in relying on the decision of the Board 
in Soysa v. Soysa, 19 N. L. R. 146 since 
that case was based ons. 13 of Ordinance 
No. 15 of 1876, which was repealed by 
s. 4 of Ordinance No. 18 of 1923. The 
question, howeyer, is now free from doubt 
under s. 5 of that Ordinance and this 
point plainly fails. 


The third point relied on by the appel” 
lant depends upon the true construction 
of s. 349 of the Civil Procedure Code, a 
section which has occasioned considerable 
difficulty both in Ceylon and in India, 
where a provision very similar is in force. 


Section 349 is as foltows:— 

“It any money payable under a decree is paid 
out of Court, or the decree is otherwise adjusted 
in whole or in part to the satisfaction of the 
decree-holder, he shall certify such payment or adjust- 
ment tothe Court whose duty it is to execute 
the decree. The judgment-debtor may also by 
petition inform the Court of such payment or ad- 
justment, and apply to the Oourt to issue a 
notice to the decree-holder to show causeon a 
day to be fixed by the Oourt why such payment 
or adjustment should not be recorded as certified. 


12 


And if after due service of such a notice the 
decree-holder fails to appearon the day fixed, or 
having appeared to show cause why the payment 
or adjustment should not be recorded as certified, 
the Court shall record the same accordingly. No 
such payment or adjustment shall be recognised 
Dy aay Court unless it has been certified as afore- 
said. 


The appellant contends that the agreement 
No. 326 wasan adjustment of a decree 
of Court, that it was not certified to the 
Court whose duty it was to execute the 
decree, and that the agreement therefore 
cannot be recognised by any Court. A 
number of questions arise on this conten- 
tion. Does the section apply to any de- 
cree except a money decree? Is the 
agreement “an adjustment” of the decree? 
Ought thefinal words “nc such payment 
or adjustment shall be recognised by any 
Court unless it has been certified as afore- 
said” to be construed as a rule of evidence 
excluding every evidence of the payment 
or adjustment of a decree unless it has 
been certified, or have they the effect of 
rendering the payment or adjustment 
wholly void and of no effect unless duly 
certified ? 


In the view of their Lordships the 
‘section relates only to decrees for the 
payment of money. It begins with the 
words, “If any money payable under a 
decree is paid out of Court", and the 
next words are: “or the decree is other- 
wise adjusted”. “Otherwise” grammati- 
cally can only mean “otherwise than by 
payment out of Court”, and no doubt 
payment ‘into Court doesnot require a 
certificate. If we add these words the 
section would run, “If any money payable 
under a decree is paid out of Court or 
the decree is adjusted otherwise than by 
payment into Court or out of Court, etc.” 
The definite article before the word “de- 
cree” and words which seem to assume 
the possibility of the judgment-debtor 
paying money out of Court in satis- 
faction of the decree point strongly to 
the conclusion that the decree which 
may be adjusted is one for the payment of 
money. The matter may be tested by 
applying the facts of the present case. 
The decree in question so far as “ the 
decree-holdex” and “the judgment-debtor” 
(terms which are defined in the Code) are 
concerned is for the execution by the 
latter of a settlement securing to the former 
a certain monthly sum. If we introduce 
these words into the first sentence we get 
the following: “If any money payable 
under a decree is paid out of Court or 
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a decree for the execution of a settlement 
is adjusted otherwise than by payment out 
of Court, etc."—a strange sequence of 
ideas where the decree is not one for the 
payment of money, for one would not 
expect a decree for the execution of. a 
deed, or indeed for any specific relief 
(e.g. the delivery up of a chattel or of 
land) to be “adjusted” in the ordinary 
course by a payment out of Court. Nor 
does the difficulty stop there. The conse- 
quence of the lack of a certificate is that 
“the payment or adjustment is not to be 
recognised by any Court”. Suppose the 
decree is for the execution of a deed to 
carry out defined objects and that the 
parties by mutual agreement have varied 
the substance of it in some respects. On 
the assumption that such a decree is within 
the section, and that what has been done 
is an adjustment, the Court is apparently 
precluded from recognising this adjustment, 
and it would seem as though the Court 
executing the decree would be bound to 
require a deed to be executed in exact 
conformity with the decree at the suit of 
the decree-holder whose default has oc- 
casioned the whole difficulty, and even 
though in the result he would or might 
become apparently entitled to some at least 
of his relief twice over. ` 

It is not difficult to see good reasons 
for the section in relation to money decrees 
in a country where experience may have 
shown that after such a decree disputes 
constantly arose between the parties as to 
whether payment in satisfaction had in 
fact been made wholly or in part, so that 
the action had in effect to be tried over 
again. On the other hand, harsh as the 
rule may be, there is no practical dit- 
ficulty in making a  judgment-debtor pay 
money twice over if he has neglected a 
certain precaution: but it seems very dif- 
ficult to think that the legislature has 
contemplated a position in which the Court 
would require a man to deliver up mov- 
able or immovable property which he has 
already parted with to the judgment- 
creditor and would be precluded in the 
exercise of its great powers as regards 
execution from “recognising” the true facts. 

Their Lordships are conscious that the 
latter of these difficulties might be avoided 
by attaching a somewhat artificial meaning 
to the words “adjustment” and “adjusted”. 
Tf the Court is at liberty to recognise 
anything done by the judgment-debtor in 
conformity with the decree (other than a 
payment), the effect of any partial com- 
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pliance with.it would have to be consider- 
ed before executing the decree. This 
contention has considerable force, but 
without expressing a final opinion on it 
their Lordships must observe that such 
a construction would not help the ap- 
pellant, since the settlement executed in 
the present case is in substance a full 
compliance with the deeree; the objection 
to the agreement and the mortgage bond 
is that they effect something more in 
favour of the decree-holder than the decree 
required. 

Accepting then the view that the section 
relates only to decrees for the payment 
of money, a view sufficient for the purposes 
of the present appeal, their Lordships do 
not propose to deal with the other ques- 
tions wuich arise on the construction of the 
section, merely observing that this is not 
to be taken as implying in any way an 
opinion adverse to that expressed in the 
Supreme Court in regard to them. 

In order to preclude misconception, their 
Lordships think it right to observe that 
in the above they have been dealing only 
with the section as it exists in the Civil 
Procédure Code of Ceylon and not with 
the corresponding section (s. 258) of the 
Indian Civil Procedure Code, now embodi- 
ed in O. XXI r. 2 of the First Schedule 
thereto. That rule has repeatedly been 
amended in some important respects and 
it is not now in the same form as the 
Ceylon section. It has been the main 
subject discussed in more than a hundred 
cases in the various Courts of India with 
results that are by no means uniform. 

Their Lordships content themselves with 
saying that tue conclusion at wuich they 
have arrived, namely that section 349 of tue 
Ceylon Code relates only to decrees for 
the payment of money, agrees not only 
with the opinion expressed in tne judg- 
ment under appeal, but also with the 
judgments of several of the Courts in India 
pronowiced before the words “of any kind’ 
were added to the words “where any money 
payuble under a decree”. 

in the result the appellant fails on all 
three of the points on which she relies. 
Their Lordships will humbly advise His 
Majesty to affirm ithe judgment appealed 
from and to dismiss this uppeal with costs. 

D. Appeal dismissed. 

Solicitor for the Appellant: —ur. 0. A. Cey- 
ley. : 


Solicitors for the Respondent:~-Messrs. 
Freeman & Cooke. 
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PATNA HIGH COURT 
FULL BENCH. 

Civil Reference No. 4 of 1935 
February 20, 1936 
COURTNEY-TE8RELL, O. J., MACPHBRSON 
AND FAZL ALI, JJ. 

In the matter of A PLEADER or GAYA 


Legal Practitioner—Pleader decree-holder—Mis- 
takes in execution papers—Attachment inspite of 
mistakes—Mustakes corrected in record by Pleader 
after attachment--No mala fide —Pleader young and 
inexperienced—Tampering with record, held, most 
reprehensible—Pleader suspended for one year. 

A Pleader had obtained a money decree against 
a judgment-debtor who was a resident of village 
Jamuawan in pargana Samai and in connection 
with the decree he filed an execution petition in 
which he sought to attach certain lands belonging 
to the judgment-debtor. These lands were situated in 
village Jamuawan in pargana Samai but by mistake 
they were described in the execution petition as being 
situated in village Jamuawan pargana, Narhat and 
a similar mistake was committed in describing the 
residence of the judgment-debtor. The pargana was 
also wrongly decribed in several important pro- 
cesses such as the writ of attachment and notices 
under O. XXI, r. 66 as well as in the peon’s re- 
port on the notice under O. XXI, r. 54. Notwith- 
standing this mistake, however, the writ of attach- 
ment as well as the notice under O. XXI, r. 66 
were served upon the judgment-debtor and the pro- 
perty which was in fact sought to be attached was 
attached. The charge against the pleader was that 
he altered the name ofthe pargana from “Narhat” 
into “Samai” in the execution petition, the writ 
of attacument, the notice under O. XXI, r. 66, and 
the peon's report on the notice under O. XXI, r., 54 
after the avtachment had been made and after 
these papers had become part of the Court record. 
The Pleader in defending sumewhat feebly tried to 
show that the execution petition had been corrected 
before it was filed ın Court and thatthe various 
processes in which the alteration was said to have 
been made had also been currected before they were 
filed. His explanation was that the mistake had in 
the fitsh insiauce been made by his clerk but when 
the papers were put up before him he corrected 
the mistakes and initialled the corrections in oruer 
to show that they had been made by him: 

Held, that it was impossible to accept the defence 
because it was difficult to account fur the mistake 
being repeated in the varivus processes which 
were filed long after the filing of the execution 
petition and for the mistake being committed in 
tbe peon's report the Pleauer who unduubtoaly had 
access to the record of the case, surreptitiously 
made the alteration in question lung aiter the fil- 
ing of the execution petition and the conduct of 
the Pleader was most reprehensible; 

Held, however, that the pleader who was a man 
of little experience had no mata jide intentions in 
the sense that he did not try to gam any undue 
advantage over his adversary and he made these 
corrections probably with a view to avoid any ob- 
jection being raised by the judgment-debtor in 
tuture; but at the same time 16 could not be over- 
looked thet to tamper with public records ig a 
serious matter, aua when done by a pleader who 
has peculiar facilities affurded to him by reason 
vf his position for hanaing such record, the cun- 
duct coula not be easily excused. 


{ln this case the Pleader was suspended from 
practice for one year. | 
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Report made by the District Judge of 
Gaya, dated November 8, 1935. 

Messrs. Mahabir Prasad, Ra; Kishore 
Prasad and Dhyan Chand, for the Peti- 
tioner. 

The Government Advocate, for the Crown. 

Fazl Ali, J—This matter comes before 
us upon a report submitted by the Dis- 
trict Judge of Gaya under the Legal 
Practitioners Act against a Pleader Babu 
Brindaban Prasad Sinha under the follow- 
ing circumstances. 

The Pleader had obtained a money 
decree against a judgment-debtor who 
was a resident of village Jamuawan in 
pargana Samai and in connection with 
the decree he filed an execution petition 
on August 12, 1934, in which he sought to 
attach certain lands belonging to the 
judgment-debtor. These lands are admit- 
tedly situated in village Jamuawan in 
pargena Samai but by mistake they were 
described in the execution petition as be- 
ing situated in village Jamuawan, Pargana 
Narhat and a similar mistake was com- 
mitted in describing the residence of the 
judgment-debtor. It appears that the 
pargana was also wrongly described in 
several important processes such as the 
writ of attachment and notices under 
O. XXI, r. 66 as well as in the peon’s 
report on the notice under O. XXI, r. 54. 
Notwithstending this mistake, however, the 
writ of attachment as well as the notice 
under O. XXI, r. 66, appear to have been 
served upon the judgment-debtor and the 
property which was in fact sought to be 
attached was attached. 

The charge against the Pleader is that 
he altered the name ofthe pargana from 
“Narhat” into “Samai” in the execution 
petition, the writ of attachment, the notice 
under O. XXI, r. 66, and the peon 8 report 
on the notice under O. XXI, r. 54, after 
the attachment had been made and after 
these papers had become part of the Court 
record. i 

The Pleader in defending himself before 
the District Judge somewhat feebly tried 
toshow that the execution petition had been 
corrected before it was filed in Court and 
that the various processes in which the 
alteration wes said to have been made had 
also been corrected before they were filed. 
His explanation was that the mistake had 
in first instance, been made by his clerk 
but when the papers were put up before 
him, he corrected the mistakes and initialled 
the corrections in order to show that they 
had been made by him. 
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Now this explanation was not accepted 
by the learned District Judge and it is 
clearly impossible to accept it, because if 
it is a fact that the execution petition was 
corrected before it was filed, it is difficult 
to account for the mistake being repeated in 
the various processes which were filed long 
alter the filing of the execution petition. It 
is still more difficult to account for the mis- 
take being committed in the peon’s report. 
There can, therefore, be no doubt that the 


conclusion arrived at by the learned 
District Judge is correct and the 
Pleader who undoubtedly had access 


to the record of the case, surreptitiously 
made the alteration in question long after the 
filing of the execution petition. The Munsif 
as well as the District Judge while pointing 
out that the conduct of the Pleader was, 
most reprehensible, have also referred to 
certain extenuating circumstances in their 
report. The learned District Judge has 
atated in his report that the Pleader has 
very little practice in the Courts and is a 
comparatively young man of little experience 
and similarly the learned Munsif recom- 
mended to the District Judge that consi- 
dering the inexperience of the Pleader and 
the absence of any mala fide intentiqn on 
his part, a lenient view might be taken of 
his case. | 

Ib is perhaps true that the Pleader had no 
mala fide intentions in the sense that he 
did not try to gain any undue advantage 
over his adversary and he made these cor- 
rections probably with a view to avoid any 
objection being raised by the judgment- 
debtor in future; but at the same time it 
cannot be overlooked that to tamper with 
public records is a serious matter, and when 
itis done by a Pleader who has peculiar faci- 
lities afforded to him by reason of his posi- 
tion for handing such record, the conduct 
cannot be easily excused. 

In my opinion we cannot take a more 
lenient view of the matter than what has 
been suggested by the learned District Judge 
and taking his recommendation as well as 
that made by the Munsif into considera- 
tion, we think that in this case the Pleader 
concerned should be suspended from practice 
for a period of one year and we order ac- 
cordingly. 

Courtney-Terrell, C. J.—I agree. 

Macpherson, J.—I agree. 

D. “Order accordingly. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 874 
of 1933 
February 28, 1936 
, MoHAMMAD Noor, J. 
JAMNA DAS BISESAR LAL—PLAINTIFF 
APPELLANT 
versus 
MANI RAM HALWAL anp OTABRS— 
DEFENDANTS—RESPONDENTS 

Mortgage—Person having some interest in mortgaged 
property as mortgagee — Swit by him for mortgage 
money—All persons interested in mortgage joined— 
Decree, if can be given — Transfer of Property Act 
(IV of 1882), s. 688—Suit under circumstances mention- 
ed under s. 68—Mortgagee, whether loses his right to 
proceed against security — Partnership — Vesting of 
interest of retiring partner in immovable property 
in. remaining partner — Registration, whether es~ 
sential, , : A 

There isnothing in law which disentitles the 
person who has some interest in the mortgage as 
mortgagee to get a decree when all those persons 
who can possibly have any interest in the mortgage 
are before the Court, Whatthe law requires is that 
all the persons interested in a mortgagc must be 
parties to the suit, but it does not lay duwn that all 
of them should be arrayed on the same side, In 
other words, the law doesnot require that all the 
murtgagees must be plaintiffs. If this were so ‘it 
would have been the easiest thing for a mortgagor to 
arrange matters with one of the mortgagees whose 
share may be very small and induce him not to 
join*in the suit and thereby defeat the interest of the 
remaining mortgagees. 

By instituting a suit for mortgage money under 
the circumstances enumerated in s. 68 of the Transfer 
of Property Act a mortgagee does not lose his right 
to proceed against tne security, It cannot be ima- 
gined that the legislature could have ever intended 
that if a mortgagor by his own default brings about 
deterioration ofthe mortgaged property and thereby 
forces the mortgagee to bring a suit for money, he 
can thereby deprive the mortgagee of what little 
security he has. 

Quaere.-Whether a registered deed is necessary 
in order to vest the interest of a retiring partner in 
an immovable property in the remaining partner, or, 
in other words, whether a registered deed is neces- 
sary when the assetsofa partnership owing im- 
movable properties are divided and on adjustment of 
accounts an immovable property falls into the share of 
a partner, ws 

A. from a decision of the Subordinate 
Judge of Purulia, dated May 20, 1933, 
reversing that of the Munsif of the 
Dhanbad, dated September 3, 1932. 

Messrs, A. B. Mukherjee and S. C. Mazum- 
dar, for the Appellant. 

Messrs. A. K. Ray and N. N. Ray; for 
the Respondents. 


Judgment.—This second appeal arises 
ut of a mortgage suit. The facts necessary 
for its determination are these. There 
were two firms each consisting of mem- 
bers of a joint Hindu family. One of 
them was styled as Jamnadas Bisesar 
Lal, which consisted of Jamnadas and 
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his three sons Bisesar Lal, Purusottam 
and Madan; ond the other was styled as 
Lalchand Nopechand which consisted of 
Lalchand, his son Nopechand and his five 
sons, one of them being Bhagwandas de- 
fendant No. 3. These two firms formed 
a third partnership firm which was styled 
as Jamnadas Bhagwandas. According to 
the finding of the lower Appellate Court 
this partnership of the two firms con- 
tinued in the years 1911 to 1919. In 1915 
defendants Nos. land 2 created a usufruc- 
tuary morigage of a certain house in 
Katras in the name of Bhagwandas. There 
is a concurrent finding by both the Courts 
below that the mortgage was in fact in 
favour of the firm Jamnadas Bhagwandas, 
though it stood in the name of Bhagwan- 
das alone. This mortgage is the sub- 
ject-matter of the present suit. The 
firm of Jamnadas Bisesar Lal are 
the plaintifs and claim to be the sole 
mortg2gees. 

The plaintiff's case is that the firm 
Lalchand Nopechand, one of the two part- 
ners of the firm Jamunadas Baagwandas 
having withdrawn a large amount out of 
the assets of the firm retired from it leaving 
the remainder of the assets including this 
usufructuary mortgage in question to the 
plaintiffs Jamnadas Bisesar Lal and thus 
the plaintiffs became the sole mortgagees. 
The firm Lalchand Nopechand was later 
on declared insolvent by the Calcutta 
High Court and its assets were vested in 
the Official Assignee of Bengal. The 
plaintifis alleged that the defendants 
Nos. 1 and 2 had undertaken to keep 
the mortgaged premises in good repairs 
but they did not do so, with the result 


that the value of the security de- 
teriorated. Defendants Nos. 1 and 2 
were called upon to repair the house 


which they did not do and therefore the 
plaintiffs instituted the present suit for 
the mortgage money under s. 68 of the 
Transfer of Property Act, making Bhag- 
wandas, in whose name the mortgage stood 
and the Official Assignee, parties to the 
suit. Defendant No. 5 is the purchaser 
of the equity of redemption in the house 
in execution of a certiticate against de- 
fendants Nos. 1 and 2 The plaintiffs 
allege that they are the benamidars of 
defendants Nos. 1 and 2. 

The suit was resisted by defendants 
Nos. 1, 2 and 5. They raised various 
pleas such as legal necessity for the 
mortgage and of the passing of the 
consideration; but all of them having 
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been decided by both the Courts below 
in favour of the plaintiffs need not be 
considered. The main controversy between 
the parties, which is the only question to 
be decided in this second appeal, is as 
to the plaintifis’ right to maintain the 
suit. The mortgagor defendants denied 
that the mortgage was in favour of the firm 
of Jamnadas Bhagwandas, and they fur- 
ther contended that even if it was so, 
the plaintiffs were not entitled to main- 
tain the suit in the absence of a proper 
deed from the retiring partners Lalchand 
Nopechand. The trial Court held that 
though the mortgage stood in the name 
of Bhagwandas alone it was the property 
‘of the firm of the Jamnadas Bhagwan- 
das of which the partners were the two 
firms Jamnadas Bisesar Lal and Lal- 
chand Nopechand: It also held that Lal- 
chand Nopechand retired from the business 
after having withdrawn a large amount 
of money and by adjustmentiof accounts 
the mortgage in suit became the exclusive 
property of the plaintiff firm Jamnadas 
Bisesar Lal and that under the circum- 
stances no registered deed was ‘necessary 
‘and even if the title of the plaintiffs was 
defective, it became good by twelve years’ 
possession of the mortgaged property. It 
further held that at any rate the plaintiffs 
‘being the sharers in the mortgage to 
the extent of half, were entitled’ to main- 
‘tain the suit. Having found other neces- 
sary issues in favour of the plaintiff, it 
gave the plaintifis a decree for the mort- 
gage money, making it to be a charge 
upon the morigaged property. 

On appeal the learned Subordinate 
Judge, while agreeing with the trial Court 
on other issues and holding that the mort- 
gage in fact belonged to the firm of 
Jamnadas Bhagwandas though it stood 
in the name of Bhagwandas alone, has 
dismissed the suit on two grounds first, 
that a registered deed was necessary 
to convey the title of the rm of Lal- 
chand Nopechand of which Bhagwandas 
was a member to the firm of Jamnadas 
Bisesar Lal, and second, that there was no 
adjustment of accounts and that Bhag- 
wandas did not withdraw from the part- 
nership, leaving the mortgage in ques- 
tion to Jamnadas Bisesar Lal alone. It has 
also expressed the opinion that even if 
plaintifs were entitled to a decree, no 
mortgage decree could be passed. The 
plaintiffs have appealed to this Court. 

1 do not propose to enter into the 
question of law which has been dis- 
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cussed at an unnecessary length by the 
learned Subordinate Judge whether 
a registered deed is necessary in 
order to vest the interest of a retiring 
fEariner in an immovable property in the 
remaining partner, or, in other words, whe- 
ther a registered deed is necessary when 
the assets of a partnership owning immova- 
ble properties are divided and on adjust- 
ment of accounts and immovable property 
falls into the shareof a partner. It is 
unnecessary to: discuss this question, as 
according to the finding of fact by the 
learned Subordinate Judge, which is bind- 
ing on me in second appeal, there has been 
no adjustment of accounts between the 
plaintiffs and the firm-of Lalchand Nope- 
chand and consequently the plaintiffs are not 
solely entitled to the benetit of the morlgage. 
On this finding the question of necessity 
of a iegistered document does not 
arise. 

Now the case is whether on this finding 
the plaintiffs are entitled to any decree 
whatsoever. The facts as found may be 
summarised thus : 

(1). That there was a valid usufractu- 

ary mortgage in favour ofa firm of 


which the plaintiffs’ frm called eLal- ` 


chand Nopechand which has become 
insolvent and its assets are now vested 
in the Official Assignee of Bengal, the 
mortgage being in the name of Bhag- 
wandas, defendant No. 3. 
(2) That there has been no adjustment 
of accounts as alleged by the plaintiffs 
and the plaintiffs are not exclusively 
entitled to the mortgage, though they 
have an interest in the mortgage. That 
interest according to the trial Court was 
half, but there is no clear indication 


of its extent in the judgment of the - 


learned Suborditlate Judge. 

I see nothing in law which disentitles the 
plaintiffs to get a decree when all those 
persons who can possibly have any inter- 
est in the mortgage are before the Court. 
The plaintifis have an interest in the mort- 
gage as mortgagees whatever its extent 
may be. Bhagwandas in whose name the 
the mortgage stocd whether he gave up his 
interest or not —is a defendant in the suit. 
The Official Assignee, who represents the 
estate of the insolvent firm Lalchand Nope- 
chand is also on the record. Neither 
Bhagwandas nor the Odicial Assignee ob- 
jected tothe plaintiffs’ title. What the law 


requires is that all the persons interested in . 


a mortgage must be parties to the suit, but 
it does not lay down that all of them should 
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be arrayed on the “same side. In other 
words, the law does’ not require that all 
the mortgagees must be plaintiffs. If this 
were so, if would have been the easiest 
thing for amortgagor to arrange matters 
with one of the mortgagees whose share 
may be very small and induce him not to 
join.in the suit and thereby defeat the in- 
terest of the remaining mortgagees. In my 
opinion the plaintiffs are entitled to get a 
decree and the suit has been wrongly dis- 
missed, of course the interest of the co- 
mortgagees, if any, has to be safe- 
guarded. 

The next question is whether mortgage 
decree for sale can be passed. The leari- 
ed Munsif passed a decree which was in a 
sense a mortgage decree, that is, a deeree 
for money declaring it to be a charge upon, 
the mortgaged property. The learned Sub- 
ordinate. Judge has expressed a view that 
the plaintiffs are entitled only toa money 
decree. T have not been able to under- 
stand the reasonings of the learned Sub- 
ordinate Judge. fle was referred by the 
plaintiffs to a Full Bench - decision ‘of the 
Madras High Court in Marturu Subbamma v. 
Gadde Narayya (1), which was to the effect 
that if: a mortgagor fails to deliver posses- 
sion, to his mortgagee, the mortgage is not 
a usufructuary one and the mortgagee is en- 
titled to bring a suit for sale. The learn- 
ed Subordinate Judge seems to have been 
-of opinion that this decision is no longer 
‘good law since the Act has been amended. 
But Ido-not find anything in the amended 
s. 67 of the Transfer of Property Act which 
in any way overrules the principle of that 
decision. Section 68 of the Transfer of 
Property Act enumerates cases in which a 
usufructuary mortgagee is entitled to sue 
for the mortgage money, but there is no- 
` thing in this section to show that the mort- 
gagee can only get a simple mcney decree, 
and nota mortgage decree. Rather sub- 
s. (2) makes itclear that in case a suit 
is instituted under cl. (a) or cl. (b) of 
sub-s. (1) the Court may stay the sait fer 
money till the mortgagee has exhausted 
all his remedies egainst the mortgaged 
property, or whet remains of it, unless the 
mortgagee abandons his security and, if 
necessary, re-transfers the mortgaged 
property. This clearly shows that” by in- 
stituting asuitfor mortgage money under 
the circumstances ‘enumerated in s. 68 of 
the Transfer of Property Act, a mortgagee 
does not lose his right to proceed against 
(1) 41 M 259; 43 Ind. Cas, 4; 32 MT, J 623; 22M L 
T 429; 6 L W 738; (1917) M WN 828 (F B). 
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the security. I cannot imagine that the 
legislature could have ever intended thai 
if amortgagor by his own default brings 
about deterioration of the mortgaged pro- 
perty and thereby forces the mortgagee to 
bring a suit for money, he can thereby de- 
prive the mortgagee of what little security 
he has. The situation which this view will 


‘create will be apparent from the facts of this 


very case where the mortgagors’ interest 
has been sold in a certificate sale and pur- 
chased by defendant No. 5. It is obvious 
that if the mortgagors had no pro- 
perty the mortgage money cannot be re- 
alised at all. 

I therefore allow this appeal, reverss the 
decree of the learned Subordinate Judge 
and in lieuof the decree passed by the 
learned Munsif, give the plaintiffs the 
usual mortgage decree for sale. There 
will be a decree for the principal sum of 
Rs. 800 and interest at 24 percent. per 
annum from August 1930, the date on which 
gave notice to defendants 
Nos. 1 and 2 up till the date of the suit as 
decreed by the trial Court, together with 
costs in all the three Courts. If the de- 
cretal amount be not paid within three 
months from to-day the plaintiffs will get, on 
application, the usual final decree for sale. 


-As there is a question whether the plaintiffs 
-are the sole mortgagees, it will be clearly 


specified in the decree that the plaintiffs will 
not be able to withdraw any money which 
may be deposited in Court in pursuance of 
this decree cr any sale proceeds of the mort- 
gaged property, nor will they be able to 
enter satisfaction of the decree without 
giving to the satisfaction of the trial Court 
security for protecting the interest of the 
Official Assignee in the mortgage if thera 
is any left in him. 
D. Appeal allowed. 


PRIVY COUNCIL 
Appeal from the Bombay High Court 
March 3, 1936 
Lorgp THANKERTON, SIR SAADI LAL AND SIR 
GRORGE RANKIN. 
Maharana Shri DOLATSINGHJI 
JASWANTSINGHJI, THAKORE SAHEB 
or LIMBDI—APPELLANT 


versus 
KHACHAR MANSUR RUKHAD anp oraueg 
| -- RESPONDENTS 
EvidenceAdmisston—Admission in agreement not 
clear— Whether affords evidence. 
An admission sought to be taken must be clear e 
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“but if there ig no such clear admission in an 
agreement, it aflords no evidence on the merits. 


Messrs. L. DeGruyther, K. C. and J. M. 
. Parikh, for ihe Appellant. 

Messrs. M. H. Rashid and S. P. Kham- 
batta, for the Respondents. 


Lord Thankerton.—The appellant in 
‘these eighteen consolidated appeals is the 
Ruler of Limbdi State in Kathiawar. The 
‘respondents are the mulgametis and land- 
-holders in 18 villages of the Khadol Barwala 
-Taluka in Dhanduka in British India, each 
of the appeals relating tocne of the vil- 
lages. The appellant, as plaintiff in the 
suits, in substance asks fora declaration 
that he, and not the defendants, is en- 
titled to be registered as talukdar under 
the Gujarat Telukdars’ Act (Bombay, Act VI 
of 1888) as amended by Act IL of 1905. 

On April 23, 1928, ‘the Subordinate 
Judge at Abmedabad granted the appel- 
lant in each suit the declaration asked 
for. On appeal, the High Court of Judica- 
ture at Bombay, by an. order in each 
suit dated October 9, 1931, set aside 
the decrees of the Subordinate Judge and 
remanded the suits to allow. the appellant 
an opportunity of joining the Government 
as a party to the claim as regards an agree- 
ment dated August 12, 1922, and his ab- 


tion within six months, feiling which the 
suits would be dismissed. The present 
appeals are taken against these orders, and, 
in course of the hearing before the Board, 
“the respondents asked for end obtained 
‘special leave to cross-appeal, in order to 
enable the case to be heard and, decided 
on the merits, in the event of their Lord- 
ships setting aside the orders of the High 
Court. 

By s. 2 (1) (a) of the Gujarat Talukdars’ 
Act of 1888, as amended in 1905, “talukdar" 
is defined as including “a thakur, mehwasst, 
kasbati and naik end a mulgameii who holds 
land directly from Government.” The res- 
pondents claim to be mulgametis who hold 
lands directly from Government under the 
last part of the definition, which was ir- 
eluded fcr the first time by the emending 
Act of 1905, The appellant admits that they 
ate mulgametis, but disputes that they hold 
lands direct from Government. 

After tLe Act of 1905, the mulgametis 
claimed to be recorded es talukdars in 

“place of the Thakore of Limbdi, and dis- 
putes arose, which first came to a head 
zs regards the village Salangpur, which 
js also one of the villages in Khadol Barwala 
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. ‘Mulgametis’ the following 
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Taluka and of which the Thakore held a 
two-thirds share, ina suit instituted by the 
Thakore in 1914 in the Court of the District 
Judge of Ahmedabad (No. 3 of 1914), who 
decided in favour of the defendants, and 
dismissed the suiton March 23, 1916. The 
Thakore appealed and on October 11, 
1922, the High Court reversed this deci- 
sion, and held that the mulgametis did not 
hold direct from Government and that 
the Thakore was entitled to be recorded 
as talukdar as regards his share of the 
village, Sir Dolatsingji Jaswantsingji v. 
Oghad Vira Khachar (1). 

Meanwhile, a few months prior to ihe 
decision of the High Court in the Salangpur 
suit, two material events had occurred. On 
July 7, 1922, the Talukdari Settlement 
Officer had issued instruction to the As- 
sistant Survey Settlement Officer to enter 
the mulgametis as talukdars, except where 
{hey had sold the right of ownership .to 
the Thakore before June 1, 1921, 


transfers of rights in chouth were to be 
regarded as not subject to the Gujarat 
Talukdars’ Act. The other event was the 
making of an agreement between the 
Thekore and the Government dated 
August 8 and 12, 1922, which is in the fol- 


h . ‘lowing terms:— 
“ solute ownership of the villages in ques- - 5 


“With a view to ensure the compilation without 
dispute, of the Settlement Registers in the Limbdi- 
Barvala villages enumerated in para. 3 below of the 
Dhandhuka Taluka and to obviate all sources of 
litigation between the parties interested regarding 
the status of the classes of persons claiming to be 
terms ate agreed as 
between the. Thakore Saheb of Limbdi on the cne 
part and Government on the other part :— 

(1) The Thakore Saheb agrees :— 

“(a) that the kathis or the Girasias holding Jiwai 
lands shall be entered as ‘Mulgametis’ in the 
Settlement Registers with reference to such 
holdings except in those cases where a final 
decision to the gontrary has been passed 
by a Court cf law and has been in force 
up to June 1, 1921, in which case the entry 
shall be madein accordance with that deci- 


sion ; 

(b) that the said ‘Mulgametis’ shall be consider- 
ed as ‘talukdars’ for the purposes of the 
Gujarat Talukdars’ Act so far asthe Jiwai 
lands but not the chouth are concerned with 
efiect frem June 1, 1921. 

(2) Covernment on their part agree :— 

(a) that the chouth shall not be regarded by 
Government as fciming any part of a 
‘talukdar’s estate’ for the purpcees of Act 
VI of 1888 and that no action either direct 
cr indirect shall be taken by the Talukdari 
Settlement Cfficer or any cther officer cf 
Government in ccnnecticn with the mort- 
gege, alicreticn crcther foam of transfer cÅ 


(1) 25 Bem, L R726; §2 Ind, Cas. 867; AIR 1924 
Bom, 72, i 


and: . 
-directed that transactions respecting the ` ` 


1936 


chouth on the grêund that it forms part of 
such ‘talukdar's estate’ ; h 

(b) that in any, subsequent legislation or amend- 
ment of the Gujrat Talukdars’ Act, the 
chouth will be definitely excluded from the 


dèfinition of ‘talukdar's estate’ and from the . 


operation of any Glausés forbidding mortgage, 
, alienation or other form of transfer ; : 
(c) that the ‘Mulgametis’ shall be regirded as. 
‘talukdars’ so faras their Jiwai lands are 
concerned, with effect from June 1, 1921, and- 
that no action either direct or indirect 
hereafter be taken by the Talukdari Settle- 
ment Officer or any Government Officer 
either under the Gujrat Talukdars’ Act or 
the Land Revenue (ode or as a manager 
of a Mulgameti estate with a view to dec- _ 
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other forms of transfer of Jiwai lands mads 
previous tothe date aforesaid merely on thé 
ground that such transfers are in contraven- 
tion of s. 8Lof the Gujrat Talukdars’ Act, 
1888 ; 

(d) that this agreement shall not be held by 
Government to affect the present legal rights 
of the parties inter se otherwise than as 
is provided by this agreement or to déro- 
gate from the present legal rights which 
either the Thakore Saheb or the Mulgametis 
possess in the'said villages; 

(e) that the said Jiwai lands shall be regarded 
as included within the villages on account 
of which fixed (Udhad) jama and Local Fund 
are now paid to Government: y 

(3) ths villages to which this agreement applied are 


laring invalid mortgages, alienations or as follows” :— 
1. Kahurol. 11. Koondal, 21. Ulao. 
2. Khambra. 12. Goonda. 22, Panvee. 
3. Godavata, 13 Ohunarwa. 23. Kaprialee. 
4. Chacharia. 14. Jalila. 24, Wadhela. 
5. Dhadodar, 15. Panchtulaore. 25. Wavdee, Nanee. 
6. Burwala, 16.. Barejra. 26. Bela. 
7. Mungulpur, 17. Rojid. 27. Pipal. 
8. Rephra, 18. Rampura, 28, Akru. 
9. Wunia, 19. Wajulka. 29, Ranpuri.”’ 
10 Surwal. 20. Soondriana. 


_ The decision of the High Court, which | 
is now under appeal, is based on the exis- - 
tence of this agreement, and: it is there- ` 
fore necessary to define its exact bearing 
` on the present litigation. As both the 

learned Judges in the High Court stated, 
the respondents—apart from the assertion 
that the Government where their ageats in 
making the agreement, of which there is 
no evidence, and which the respondents 
no longer maintein—do not maintain that 
any contractual right is conferred on 
them by the agreement ; they claim that 
the agreement contains an admission by 
the appellant of their status as talukdars 
under the’ Act, which is admissible as 
evidence, in terms tof ss. 17, 18 and 31 
of the Indian Evidence Act. 

Their Lordships are unable to hold that 
the Government are either a necessary or 
a proper party to this question, which is 
independent of the validity or invalidity 
of the agreement. There can be no ques- 
tion of estoppel, and the respondents did 
not so maintain. As between the appel- 
lant and the respondents, it will be neces- 
sary to consider whether the statement in. 
the agreement amounts to the admission 
cleimed, and, if so, to consider jis evi- 
dential value along with the other evi- 
dence; as s. 3l expressly provides that 
admissions are not conclusive proof of the 
matters admitted. The learned Judges, 
even on their construction of the agree- 
ment as containing a clear admission of 
_the respondents’ status under the Act, 


weré not entitled to treat it asa bar to 
the action, but. were bound to consider 
it along withthe other evidence on the 
merits, which they had found it unncessary 
to go into. 

Their Lordships are therefore of opinion 
that the orders of the High Court should 
be set aside, and, the respondents having 


„obtained special leave, it remains to deal 


with the case on the merits. The Sub- 
ordinate Judge found against the respon- 
dents on the evidence, and came to the 
same conclusion as had the High Court 
in the Salangpur case, and he decided 
in favour of the appellant as stated above, 
the High Court did not deal with the 
case on the merits. 

lt will be convenient to deal first with 
the question of the admission alleged to 
be contained in the agreement of 1922, 
In their Lordships’ opinion, the agreement 
does not contain any such admission, but 
the language used rather suggests the 
contrary. The change of language from 
cl. (a), where the Thakore, agrees that 
the Kathis or the Girasias holding Jiwai 
lands “shall be entered” as mulgametis in 
the settlement regis'ers, to cl. (b), 
where he agrees that the mulgametis shell 
be “considered” as talukdars for the 
purposes of the Act, would more natural- 
ly import that, although the mulgamers 
were not talukdars within the meaning of 
the Act, and would not be entered as such, 
yet, in any question between the Thakore 
and the Government, the Thakore agreed 
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thatthe: mulgameiis should be deemed to 
be ialukdars, as e. g., elienations by a 
mulgameti to ibe Thakore were to be 
deemed to require the sanction of Govern- 
ment. Other paris. ofthe agreement ap- 
pear toconfirm this view, but, in any 
event, ib is enough tosay that the admis- 
sion scught to be taken must be clear and 
that there is no such clear admission in 
the agreement, which accordingly affords 
no evidence on the merits. 

Both parties accept the definition of a 
mulgameti given by A. B. Marten, C.J. in 
the Salangpur case, viz., “One whois des- 
cended from a former ruler and owner of the 
village and still retains by regrant or other- 
wise some portion of the lands or interests 
therein: of such former ruler and owner, but 
not necessarily anv of his governing rights.” 
The respondents maintained further that it 
follows, as a matter of necessary implica- 
tion, that a mulgameti holds direct from the 
Government. 4 ' 

The Subordinate Judge has reviewed-the 
evidence in the present case in: detailand 
the respondents were unable to euggest any 
- serious criticism of his summary of the 

facts. Their Lordships therefore find it 
unnecessary to recapitulate the evidence in 
‘detail. It appears to be certain thet-at 
“some time prior to 1802—probably about 
1/77 or 1781—the mulgametis had surrend- 
ed the lordship of the villages to the Thakore 
in perpetuity in exchange for his protection, 
and at the same ‘time retained or were 
re-granted the Jiwai land and the chouth, the 
Thakore - paying - all tribute or 
jama"in respect of the whole lands in the 
villages, end recovering none of it from the 
mulgametis. The chouth isa share, usually 
one-fourth, of the ifcome of the 
lands in the village other than the Jiwat 
lands, payable by the Thakore to the 
mulgametis. ‘There is no evidence ofa 
lease in writing, as stated in the written 
statement. When the British became the 
paramount power in this part of the country 
in 1802, they found the Thakore of Limbdi 
in possession of the villages of Dhanduka 
Taluka, and they recognized his possession, 
and entered into a seltlement with him 
alone so far as payment of revenue or jama 
was concerned. This settlement was made 
by Colonel Walker on behalf of the Govern- 
ment with the Thakore in 1£07, and was 
for payment in perpetuity of a fixed lump 
sum as jama or revenue in respect of the 
Dhanduka Taluka. The natural inference 
from this very material fact is ihat the 
Thakore alone held direct from the Goyern- 
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ment, and that the mulgametis did not so 
hold. There is no evidence ofearlier date 
to support a contrary view, end the sub- 
sequent evidence bearing on the matter, 
which is reviewed by the Subordinate 
Judge, confirm the inference from the set- 
tlement of 1807. Any question as to 
alteration of the fixed jama was settled bet- 
ween the Government and the Thakore, the 
attempts by the Government to impose a 
separate jama on tLe mulgametis’ lands was 
rejected by the Court, end a number of 
litigations during this subsequent pericd 
down to the Salanapur case between the 
Thakore and mulgametis in particular 
villages confirm the view that the villages 
belonged to the Thakore. Except in the 
case of the Governments abortive attempts 
to assess them sep2rately, there is no evi- 
dence of direct contact between the Gover 
ment end the mulgametis. lt should be 
remembered that, although the Thakore is 
not entitled to be reimbursed by the 
mulgametis for any share of the fixed jama 
paid by him to Government, the mulgameiis’ 
lands are not revenue-free and the Govern- 
ment would have the right. of recourse 
against them, on any default by the Tha- 
kore. It must also be noted that under 
s. 24 (1) the registered talukdtr is 
primarily responsible to the Government 
for the jama of his village, and if there are 
sharers, all the co-sharers shall be jointly 
and severally responsible therefor. The 
case of the respondents is that they have no 
liability to Government. 

Their Lordships agree with the conclusion 
of the Subordinare Judge on the evidence 
that the appellant alone is the person who 
could be held to be the proprietor of the 
villages as talukdar, and that the respon- 
dents do not hold their lands directly from 
Government. Their Lordships are, there- 
fore of opinion, that the cross-appeal on the 
merits must- fail, and that the decision of 
the Subordinate Judge ought to be restored. 

Accordingly, their Lordships will humbly 
adyise His Majesty that the appeal should 
be allowed, and that the orders of the High 
Court should be set aside and the decrees 
of the Subordinate Judge should be restor- 
ed, the cross-appeal being dismissed. The 
appellant ihe 'Thakore Saheb to have tte 
costs of the appeal and cross-appeal and his 
costs in the High Court. 

D. Appeal allowed, 

Solicitors for the Appellant:—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents:—Messys. 
Nehra & Co. 
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PATNA HIGH COURT 

Civil Appeal No. 628 of 1930 
January 30, 1936 

AGARWALA AND ROWLAND, JJ. 

RADHA MOHAN MISSIR AND OTIBRS-— |; 
-APPELLANTS 
2 VETSUS 
KAMALDHARI MISSIR AND OTARRS — 

: RESPONDENTS. 

Evidence Act (I of 1872), s. 102—Interpretation of 
—Practice—Second uppeal—Finding of  fact— 
Piece of evidence not considered—Character of 
finding, if altered. 

Section 102, Evidence Act, means that when the 
burden of proof lies on a party that party must 
fail if he does not discharge the burden by 
giving evidence. 

Mere omissionto consider a particular piece of 


evidence will not alter the character of a finding 
of fact. . 


C. A. from the appellate decree of Sub- 
Judge, Arrah, dated April 18, 1935. 

Messrs. Gaindhari Singh, K. Dayal end 
Baldeo Sahay, for the Appellants. 

Messrs. Mahabir Prasad and B. P. Verma, 
for the Respondents. 


Rowland, J.—In this second appeal there 
wes a remand under O. XLI, r, 25, for findings 
as to whether anything was due to the 
defendant on account of interest, and if so, 
how much. In the order of remand it 
was pointed out that the burden of proof 
was on the defendant on both issues. The 
Subordinate Judge hes returned his find- 
ing that the defendant is entitled to in- 
terest at Rs. 17-12-04 year from 1275 to 
1321 F.S. as against which the plaintiff 
is entitled to credit forthe period 
following the year 1321 F.S. tothe extent 
of the excess of Rs. 72-9-0 per annum esti- 
mated income over the interest, on 
the zerpeshgi money and the Government 
demand. Both sideshave presented ob- 
jeclions against these findings. In argu- 
menf, however it was undisputed that the 
defendants are entitled to reckon the annual 
income of the property at the thica rent 
at which it was let out during the years 
1275—1279 and 1308—1321 as proved by 
documentary evidence, thatis to say, at 
Rs. 39. The plaintiff is aggrieved by the 
finding that for the years 1280—1307 the 
defendant is entitled toreckon the income 
of the property at the same rate while 
both parties are dissatisfied with the esti- 
mate of out-turn at Rs. 72-9-0 for the period 
from 1322 onwards. As regards the period 
from 1280 to 1807 the Subordinate Judge 
has stated: 


“There isno definite evidence as to the income 
= property during the period from 1280—1307 
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Later, however, he says that : 

“In view of the satisfactory evidence regarding the 
antecedent and subsequent period and in the absence 
of any satisfactory evidence on tne side of the plaintiff 
regarding the income of the property during the in- 
tervening period,” 
he thinks it safe to accept the defendant's 
evidence that the property remained in 
possession of the thicadar throughout. For 
the respondent itissaid that this is a 
finding of fact. But the plaintiff's conten- 
tion is that there was no evidence on 
which the Subordinate Judge could come 
to this finding. The Subordinate Judge 
himself has said that there is "no definite 
evidence” and again that there is “no 
satisfactory evidence,” and he appears to 
have lost sight of the clear direction in 
the order of remand that the burden of 
proof was on the defendants. Under s. 102, 
Evidence Act, the burden of proof in any 
proceeding lies on that person who would 
fail jf no evidence were given. This 
means that when the burden of 
proof lies on a party that party must fail 
if he does not discharge the burden by 
giving evidence. We have referred to the 
evidence and find that there is no evidence 
thet the property remained in possession 
of thicadar during the period under consi- 
deration. There are statements of two 
witnesses who were not alive until within 
the last 5 or 7 years of the period, we are 
considering, and who admit that their 
knowledge is hearsay. That isno evidence 
at all. Therefore the only possible finding 
is that the defendants have not proved that 
they are entitled to charge anything on 
account of interest for the period from 
1980—1307 F. S. For that period it must 
be held that the income of the property was 
sufficient to satisfy all the interest accruing 
from year to year on the zerpeshy: money. 

As tothe other period from 1322 onwards 
it is pointed out for the plaintilf that the 
learned Subordinate Judge has not consi- 
dered the report of the Commissioner in 
which the normal out-turn is estimated at 
a rate which works out at Rs. 250 per annum. 
Tt is also contended that on the evidence 
for the defendants themselves the out-turn 
has been estimated to be 24 to 4 maunds per 
bigha which would work out to about Rs. 140 
per annum at Gazette rates assuming 2; 
maunds per bigha to have been, the out- 
turn in every year. Therefore it is said 
that the estimate should not be lower than 
that arrived at on the admission of the 
defendants. Against this the respondents 
contend that the finding is a finding of 
fact that the defendants have not admitted, 
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that there was an out-turn of 24 to 4 maunds 
In every year only in good years and 
have said that the crop failed in some years ; 
therefore there is no admission of the defend- 
ants es to any average out-turn. It is 
not possible in the circumstances to say 
that the Subordinate Judge ought to have 
fixed a higher rate of out-turn on the ad- 
mission of defendants. 

As regards the Commissioner's report, 
mere omission to consider a particular 
_piece of evidence will not alter the character 
of a finding of fact, and I think we have 
to accept the estimate of the out-turn at 
Rs. 72-9-0 as a finding of fact, even if 
it isone which, if appeal lay on the fasts, 
we should consider unsatisfactory for 
failure to take into account the Com- 
missioner’s report. The defendants have 
also objected to the finding of the Sub- 
ordinate Judge that they are not entitled 
to add to the mortgage money a sum of 
Rs. 240 said to have been paid by them 
on account of cess accruing from ` them. 
This question has been. examined by the 
Subordinate Judge who has found “that 
thè amount Re. 9-8-0 which the zerpeshgidar 
was to pay on account of Government 
demand includes the revenue and cess and 
has found that the defendants could not 
prove that more than this was payable as 
revenue and cess on account of the pro- 
perty. This finding is a clear finding of 
fact which we have to accept. 

In the result the order should be, in wy 
opinion, thaton an account being taken 
the defendant is entitled to add tothe 
zerpeshgi money Rs. 17-12-0 on account of 
interest for each of the years 1275—1279 and 
130€—132]; that the defendant is not entitled 
to add anything on account of interest 
for the period from 1280 to 1307; and that 
the plaintiff is entitled to credit in the 
years: 1322 and onwards for the excess of 
Rs. 72-9-0 per annum cver the emount 
‘necessary to meet interest znd Government 
dues esch year. The claim in the plant 
was to redeem at a lump sum of Rs. 300: 
therefore the result will be that if on 
this calculation the amount found due to 
the defendants is less then Rs. 300 the 
decree will nevertheless be passed for 
redemption at Rs.300. If, cn the other 
hand, the :mount found due to defendents 
is In excess cf Rs. £00, the decree will be for 
redemption at the amount so escertained. 
As the plaintiff has substantially succeeded 
he should have his cosis throughout. i 

Agarwala, J.—I agree. 

D. Order accordingly. 


GANAURI MIA V. EMPEROR (PAT) ° 
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| PATNA HIGH COURT h 
Criminal Revision Petition No. 346 of 1935 
July 23, 1935. 

DHAVLE, J. 

GANAURI MIA-—Accuszp—PETITIONER 
versus 
EMPEROR—OprposiTte PARTY 
Penal Code Act XLV of 1860), s. 448—Criminal 
trespass—Accused put in possession of shop after 
riot—Complainant's possession ending before posses- 
sion of accused—Held, offence of criminal ‘tres- 
pass not made out—Intention to annoy i 
The offence of criminal trespass is not made out 
merely by the fact that after the riot the petitioner 
was found in possession of the shop, the possession 
of the complainant having come to an end some 
time before that of the accused began; intention to 
annoy cannot be properly inferred, if itcan be in- 
ferred in such cases at all, from something done after 
the complainant's possession of the shop had come to 

an end, | i 
Cr. R.P. from an order of the 
trate, Gaya, dated June 28, 1935. 
Messrs. G. Muhammad and H. R. Kazimi, 


Magis? 


‘for the Petitioner. 


Judgment.—In this case eight persons 
were charged with rioting and there were 
several individual charges against some 
of them besides a charge unders. 448, 
Penal Code, against the petitioner., As to 
the petitioner, the finding of the lower 
Oourts is that he : . 

“was nob seen at the occurrence near the house 
nor is it alleged that he took part in the loot, but 
he was found in occupation when the Sub-Inspec- 
tor came quietly attending to his sewing when the 


"A.S. I. came” 


the reference being to tLe shop that the 
rioters are said to have looted and apparent- 
ly turned the complainant out ofit. The 
petitioner's conviction is cssailed on two 
grounds. The firstis that he should not 
have been tried alcng with the rioters at 
all es on ihe findings of the lower Courts 
his criminal trespass was no Part of the 
riot. This contention is supported by the 
fuct that there isno finding when the pe- 
titioner was put into possession by the rioters 
nor any allegation even that it was the 
object of the riot forcibly to transfer the 
possession from the complainant to the 
petitioner. Even more effective is the 
second ground urged before me namely 
that the offence of criminal trespass is not 
made out merely by the fuct that after 
the riot the petitioner was found in pos- 
session of the shop, the possession of the 
complainent having, on tre fndings of the 
lower Courts come to an end some time before 
that of the petitioner began. As regards 
the criminal intent also, the trial Court says 
that the petitioner's 

“presence in the shop in view of all that had taken 


1986 : . 

place must have given great annoyance to the 
complainant ` 

and the learned Magistrate who heard 


the appeal expressed himself on the same 
point thus : 

“His occupation after the loot was appareatly to 
support tha defence claim that the maliks were in 
possession and amvunted to intention to annoy.” 


Jt is clear on the findings of the lower 
Courts that the intention hes not been 
properly found; intention to annoy cannot 
be properly inferred, if it ecan be inferred 
in such gas: at all, from something done 
after the complainant’s possession of the 
shop had come to an end. The Rule must, 
therefore, be made absolute and the con- 
viction ofthe petitioner under s. 448 set 
aside. The petitioner is ecquitted. The 
fine, if paid by him, must be refunded. 


D. Rule made absolute. 





MADRAS HIGH COURT 
Civil Appeal No. 424 of 1929 
October 22, 1935 
Map:avan NAIR AND STONE, JJ. 
NAINA PILLAI AND. OTAERS—-DEFENDANTS— 
APPELLANTS 
versus 
DAIVANAL AMMAL AND anoTaER— 
PLAINTIFFS—RESPONDENTS 

Hindu Law—Joint family property—Throwing 
into common stock—Owner treating separate property 
as joint family property under error of law—Nature 
of such property—lnam—Karnam service—Enfran- 
chisement, effect of. 

When karnam service inam lands have been 
enfranchised the lands form the separate property 
of the person in whose name they nave been en- 
franchised and are not subject to any claim to parti- 
tion by other members of the family. 

By merely being dealt with as joint family pro- 
perty under a wrong impression, such property does 
not necessarily lose its character of separate pro- 
perty. . 

To establish that separate property bas lost its 
character by being thrown into the common stock 
the person who alleges that the property is joint 
family property must show that the owner has 
voluntarily thrown the property into the joint stock 
with the intention of abandoning all separate claim 
on it. Venkata Jagannada v. Veerabadrayya (|), 
Venkata v. Rama (2), Gunnatyan v. Kamakshi 
. Ayyar (3), Pingalalakshmipathi v. Bomireddipalli 
Chalamayya (4) and Perikaruppan Chetty v, Aruna- 
chalam Chetty (5), referred to. z 
` 6.O. A. against the decree of the Court 
of the Subordinate Judge of Madura, dated 
’ September 14, 1929, in O. S. No. 118 of 
1926. 

Messrs. B. Somayya and S. V. Venugopala- 
chari, for the Appellant. 

Messrs. K. Rajah Ayyar, V. Ramaswami 
Ayyar and A. Swaminatha Ayyar, for the 
Respondents. 
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Madhavan Nair, J.-—Defendant Nos. 1 to 
4 are the appellants. The Ist defendant is 
dead and his legal representatives have 
been brought on record. 

The dispute in this appeal relates only to 
properties in the © Schedule to the plaint. 
These are admittedly kurnam service inam 
lands and had been enfranchised in favour 
of the plaintiff's husband. The question is 
whether they belong to the plaintiff as the 
self-acquired properties of her husband, or 
whether they belong to the appellents as the 
joint family property of the family, the 
properties being accordingly to the appel- 
lanis treated as such by all the parties 
concerned. The plaintiff's husband Ayya- 
perumal Pillai, and the father of the 
lst defendant, Thambiran Pillai, were 
two undivided brothers and were the sons 
of one Karuppan Pillai. Both of them are 
dead. The plaintiff's husband died on 
April 7, 1922. Defendants Nos. 2 to 4 are 
ihe undivided sons of the lst defendant 
5th defendant is a mortgagee from the lst 
defendant. | 

The learned Subordinate Judge found in 
favour of the plaintiff. In this appeal the 
correctness and the validity-of that finding 
are questioned. by the appellants. 

As already stated, the properties are admit- 
tedly karnam service inam lands. These lands 
were enfranchised in plaintiif's husband's 
favour on May 9, 1891 (see Ex. D). There 
is no doubt that when karnam service inam 
lands have been enfranchised the lands 
form the separate property of the person in 
whose name they have been enfranchised 
and are not subject to any claim to parti- 
tion by other members of the family: See 
Venkata Jagannada v. Veerabadrayya (1). 
But previous to.this decision there have 
been fluctuations in opinion as to whether 
such enfranchised lands form the private 
property of the holder or the joint family 
property of the members of the family. In 
Venkata v. Rama (2), the earliest decision 
on the question, accepted as having laid 
down correct law by the Privy Council in 
Venkata Jagannada Y. Veerabadrayya (1), 
it was held that the enfranchised lands form 
ihe private property of the holder 
of the office. But in two decisions Gun- 
naiyan V. Kamakshi Ayyar (3), and Pingala- 
lakshmipeiht v. Bumireddipalli Chalamayya 


613; 61 Ind. Cas. 667; A I R 1922 P C 
oe Us A 244; 41M LJ 1; 34 C0 LJ 16; 14 LW 
59:1921) M W N 401; 30ML T 14,260 W N 302 


Po J M219; 9 Ind. Jur. 186 (F. BA 
(3) 26 M 339. 
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(4); this position was not accepted and 


the enfrachised properties were held to be. 


joint family properties. The Privy Council 
introduced a resolution in the familiar con- 
ception in this Presidency as to the effect 
of an enfranchisement. The period of the 
above decisions covers ihe years October- 
November 1884 10 April, 1921. Ib will be 
remembered that the enfranchisement in 
the present case took place in 1591. Evi- 
dence shows that there have been aliena- 
tions of various portions of these properties 
in which they had been treated ng joint 
family properties. (Vide Exs. I to VII, XV 
and XVIII). They range from the year 
1892 to 1922. Some of these are by the 
plaintiff's husband alone (Exs. V, VI and 
VII), seme are by the plaintiff's husband 
and his brother (Exs. IT and HD. Exhibit 
XIX is by the plaintiff's husband and the 
first defendant, his nephew. Exhibit XV 
is executed by the lst defendant alone but 
it is attested by his uncle, the plaintiff's 
husband. In all these the properiies are 
treated as joint femily properties. In docu- 
ment after document they are described as 
ancestral joint family properlies and dealt 
with as such. “This positicn is not disputed. 
It is not necessary to refer to these docu- 
ments in detail, Hx~1, dated September 11, 
1692, the earlier alienation, was executed 
by Karuppan Pillai the father of the plaint- 
iff's husband, and attested by the plaintiff's 
husband, and another brother of his, and 
there also, the property was treated as joint 
family property. The question is whether 
in these circumstances properties which 
must be considered to be self-acquired 
properties have become joint family pro- 
perties. By merely being dealt with as 
joint family property the self-acquired prop- 
erty of the person who deals with is as 
such does not necessarily lose its character 
of separate property. In his book on Hindu 
Law, para. 278, the law bearing on the 
subject is thus stated by Mr. Mayne: 

aa wega ani fe property which was originally self-acyuir- 
ed, may become joint property, if it has been volun- 
tarily thrown by the owner into the joint stock with 


the intention of abandoning all separate claims upon 
it. This doctrine has b 

by the Privy Council. Perhaps the strongest case 
was one, where the owner had actually obtained a 
statutory titla to the property under the Oudh Taluk- 
dars Act 1. £1868. He was held by his conduct to 
have restored it tothe condition of ancestral prop- 
eriy. The question whether he has done so or not, 
is entirely one of fact, to be decided in the light 
of all the circumstances of the case; but a clear 
intention fo waive his Separate rights must be 
established and will not be inferred from acts which 


(4) 30 M 424; 17 MLJ 101: 2MLT 101 (F. B.). 
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may have been done merely from kindnesss or 
affection.” ; : f 

And the learned author mentions in the 
foot-note all the relevant cases. This para- 
graph mekes it clear that the person who 
alleges that the property is joint family 
property must show that the owner has 
voluntarily thrown the property into the 
joint stock with the intention of abandoning 
all separate claims on it. In Peri karuppan 
Chetty v. Arunachalam Chetty (5), it was 
pomted out by Reilley, J. that : 

“the separate property of a Hindu ceases to be 
his separate property and acquires the characteristics 
of his joint family or ancestral property, not by any 
physical mixing with his joint family or ancestral Fro- 
perty but by his own volition and intention by his 
waiving or surrendering his special right in it as 
Separate property. ` It is unnecessary to labour that 
poiat, as it underlies all the authoritative decisions on 
the subject from 1876 onwards Hurpurshad v. Sheo 


Dayal (6), the case under the Oudh Talukdars’ Act 
referred to ky Mr. Mayne........ 8 


See also Hemchandra Gang li v. Matilal 
Ganguli (7). The passage quoted from Mr. 
Mayne, and these cases show that unless it 
is proved that the plaintiff's husband had 
ab any time a consciousness that these 
properties were his self-2cquired properties 
end a consequent intention to treat them 


‘as joint family properties, the properties ‘in 


question cannot be claimed as joint family 
properties, by the appellants. It’ must, 
specially be so, in a case like the present 
one where there have been fluctuations in 
legal opinion as to whether the enfranchised 
properties were in law to be treated 88 
separate properties or joint family properties. 
In Mayandi Servai v. Santhanam Servai (8), 
a case very much like the present, where 
the question arose with respect to Nattamai 
service inam lands (enfranchised in 1903) 
this Court, after referring to the passage in 
Mayne's Hindu Law, para. 278, in second 
appeal called for a finding as to whether the 
ord defendant in that case ‘converted his 
separate property into joint family property 
by throwing it into the common stock after 
enfranchisement. The questien is clearly 
one of intention; did the plaintili’s husband 
voluntarily threw into the ecmmon stock 
the suit properties knowing them to be hig 
self-acquired proper.ies and intending to 
treat them as joint family properties ? 
Taoere is no evidence of any such intention 


(3) 50 M 582; 102 Ind, Cas, 290; A I R 1927 Mad. 
676; (1927) M W N 287; 52 M LJ 571; 25 LW 688. 
(6) 3I A 259; 3-Sar 611; 3 Suther 309; 26 WRP O 
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(7) 60 U 1253 at p. 1257; 149 Ind. Cas. 177; A I R 
1934 Cal. 68; 37 C WN 1174; 58 OL J85: 6RO 
524. 

(8) 20 L W 812; 81 Ind. Cas. 1031; A I R 1925 
Mad. 303. 
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on the part of the plaintiff's husband in this 
case. The evidence only shows that the 
father of the plaintiff's husland treated the 
properties as joint family properties (see 
Ex. I, dated September 11, 1892) and the 
sons thereafter continued to treat tLe 
same ina similar manner, though by the 
process of enfrenchisement on May 9, 1891, 
the properties had become the separate 
properties of the plaintiff's Lusband. It 
does not show thet at any time the plaintifi’s 
husband abandoned his separate rights to 
the properties and surrendered them in 
favour of the family. We accept the finding 
_ of the Subordinate Judge on this point. 

No other question wes argued before us. 
The appeal is dismissed with costs of the 
Ist respondent, 


A. Appeal dismissed. 





PATNA HIGH COURT 
Death Reference No. 54 and Criminal 
Appeal No. 310 of 1935 
Jenuary 10, 1936 
DHAVLE AND AGARWALA, JJ. 
Musammat SUKNI CHAMAIN—Accusmp— 
ro APPELLANT 


versus ° 
EMPEROR—Oppositp Party. 

Penal Code (Act XLV of 1860), ss. 302, 81— 
Absence of motive—Whether means witnesses are 
telling lies or confession of accused is false—Murder 
committed by reason of and at bidding of spirit 
—Whether case of unsoundness of mind—Sentence 
—Murder of husband with brutality—No pretence of 
grief—No motive—Full confession—Held, extreme 
penalty uncalled for, 

Ths absence of a motive is, however,’ not a 
sufficient reason for ccming to the conclusion that 
the witnesses in the case are all telling lies, 
or than the confession of the aceused is false. 

Where an accused charged with murder alleges 
that she cmmitted murder by reason of bheing pos- 
sessed by evil spirit and in pursuance of its 
bidding, cn pain of being herself killed by that 
spirit, s. 64, Penal Code, does not apply, as it cannot 
be said to be a <as3 of unsoundness of mind ren- 
dering her incapable of knowing the nature of the 
act or that she was doing what was either wrong 
or contrary to law: 

Heid, that the unnecessary brutality of the murder, 
the large number of injuries inflicted nob only on 
the neck, but also cn the chest and face, the fact 
that the accused herself brought the neighbours 
on the scene by her cries, and her failure to 
make even a pretence of grief by shadding tears, 
are, however, features which, together with the want 
of an intelligible motive, and the full confession 
made by her,seem tobring this case within the 
class in which it isnot usual to pass the capital 
sentence. Qween-limpress v. Lakshman Dagdu (1), 
referred to. 

Death Ref. and Cr. A. from the order of the 
Sessions Judge, Muzaffarpur, dated Decem- 
ber 12, 1935. 
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Mr. M.K. Mukharji, for the Appellant. 
The Assistant Government Advocate, for 
the Crown. 


dudgment.—This is a reference under 
s. 374, Criminal Procedure Code by the 
Sessions Judge of the Muzaffarpur Division 
sit‘ing at Motihari for confirmation of a 
sentence of death passed by hm upon 
Sukni Chamain “for the murder of her 
husband Tapsi Chamar. There is also an 
appeal preferred by Sukni Chamain ; and 
we have heard the reference and the ap- 
peal together. Sukni is a young woman 
of about 17. Two years ago she was 
married to Jagan Chamar (P. W. No. 15), 
son of Sheoratan Chamar (P. W. No. 14). 
But as she used to leave the side of her 
husband when he fell asleepat night, he 
divorced her. In July last she was married 
to Tapsi Chamar of Dhumnagar about 
two miles from her father’s house. About 
midday, on July 28, six days afler her 
wedding with Tapsi Chamar, she cried 
out that her husband had peen killed. 
The cries at once brought on the scene 
her neighbours Ghunia Chamain end Patia 
Chamain, P. Ws. Nos. 10 and 11, whose 
houses are within ten. cubits of Tepsi's 
house. These Chamains found Sukni 
wearing a yellow sari and a red jhula, 
with blood marks on both of them. Ghunia 
speaks of seeing blood on Sukni's hands 
and feet as well. Sukni wes not shed- 
ding tears. Her husband was lying dead, 
obviously killed very recently, and in the 
presence of Ghunia and Patia, Sukni 
changed into another dirty sari and had 
a wash. Ghunia and Patis were followed 
by Patia’s nephew and foster-scn Mangal 
Chamar (P. W.No. 12), and he also saw 
enough of the change of sari and the 
wash by Sukni to entitle him to speak 
to them as he does. These witnesses left 
the scene just as Kitab Mian (P. W. No, 8) 
one of the chazkidars of ithe village, Was 
coming up with Gulzar Mian (P. W. No, 9) 
another chaukidar, The  chaukidars 
found: that the woman had just had a 
wash, They also saw the dead body of 
Pepsi lying in the room; and then Kitab 
left Gulzar in charge of the scene and 
fetched Mahangu (P. W. No. 3), the 
chaukidar of ihe best. Mahangu came 
up, saw the dead body of Tapsi and then 
went with Kitab to the thana cf Bettiah 
four miles away, where he lodged an in- 
formation which concludes: 


“It appears that some one has killed him (Tapsi) 
just now, in consequence of which he has died,” 


In this information, Ex. 4, it is stated 
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(and the statement is repeated in the evi- 
dence given in Court) that Sukni, when 
questioned, had said that she had gone 
outside to relieve nature and on coming 
back had seen that her husband had 
“been killed by somebody, she did not know 
by whom. lt is also stated that Kitab 
had seen that her feet and hands were 
wet and thet there was some blood on -her 
jhula. The Sub-Inspector arrived on the 
scene at about 4-30 in the afternoon. The 
usual inquest was held in the presence 
of Sastidat Dubey, (P. W. No. 5), an as- 
sessor punch from a neighbouring village, 
who happened to be passing by and was 
stopped by the Sub-Inspector and one 
Ramghulam Mahton. The house was also 
searched in their presence, and a garasi 
full of fresh blood was discovered from 
under a granary in the room in which 
Tapsi was lying dead in a pool of blood. 
Thera was a large number of incised in- 
juries found on Tapsi, and the Sub-In- 
spector speaks of the recovery of a yellow 
sari with blood-stains before the discovery 
of the garasi. The evidence is that this 
yellow sari was the sari which Sakni had 
received from Tapsi at the lime of the 
wedding six or seven days previously. 
The post mortem showed that ‘Tapsi had 
no less than fifteen incised injuries, three 
on the face, three on the chest, one on 
the shoulder and eight on the neck. Three 
of the injuries on the neck looked like 
one big wound and were very long and 
deep, cutting more than one of the cervical 
vertebrae together with the blood vessels, 
trachea, oesophagus and larynx. In the 
opinion of the Assistant Surgecn.who meade 
the post mortem, death was due to shock 
and haemorrhage resulting from the three 
injuries on. the neck. In the room the 
Sub-Inspector had found blood not only 
on the floor but also on the wall and the 
granary up to a height of six feet. On 
July 30, Sukni was produced before the 
Magistrate at Bettian es æ confessing 
prisoner and was given one day's time 
for reflection. On. the 31st Babu Jamuna 
Prasad, a Magistrate of the ist class, re- 
corded her confession after giving her a 
particular full warning under s. 164, Crimi- 
nal Procedure Code. In this confession 
Sukni stated : 

“I am possessed by two evil spirits. Iwas 
married to Tapsi at Dhumanagar six days pre- 
vious (to the occurrence). Four days ago, one of 
the two spirits slept with me at noon, My 
husband Taps: came with grass and slept in the 
house by my side. The spirit pressed me (saying) 
as to why I was making him sleep by my side 
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and that I should kill him (my Ba baed) otherwise 
he (the spirit) would kill me. Thus lost my 
senses and cut my husband Tapsi with a garasi. 
When I regained my senses, I began to cry. On 
this people turned up. Ghunia Chamain and 
Batunbahu (wife of Batun) came. I narrated all 
the facts to them. Also a day before the occur- 
rence a spirit had possessed me. I regained my 
senses by means of exercising I did not kill my 
husband while in senses.” 3 


Tae evidence cf the witnesses to whom 
we have referred has been scrutinised. 
before us, but nothing has been shown to 
us which will throw any doubt on the 
{ruth of statements made by them. (Their 
Lordships discussed the evidence and 
proceerled). We do not think that the 
confession gives any ground at all for 
suspecting that the Sub-Inspector had 
tutored her or brought any pressure to bear 
upon her or had offered her any induce 
ment. The contents of the confession, the 
story of being possessed by two evil spirits 
and so on, can hardly be said to be such 
as any Sub-Inspector could have suggested. 
What is more, Patia, who is by no means 
unfriendly to Sukni, speaks of a strange 
incident of the previous day when she 
was cleaning Sukni's hair and Sukni began 
to shiver and behave strangely and closed 
Ler eyes (though she did not faint) and 
ssid that she was a netua of Chainpatia 
and only came to a ghanta or two after- 
wards, after one Rajkumar Chamar (who 
was not called asa witness in the case) 
had sprinkled water on her face. This 
sapports the story of exercising that is 
mentioned in the confession. But even 
apart from the confession, we have in thé 
present case the facts that Sukni and 
Tapsi were alone in the house, that Tapsi 
is not known to have had any enemy, and 
that there was a garasi with fresh blood 
on it which goesesome little way to sug- 
gest (as the learned Sessions Judge has 
shown) that the deed was not done by an 
outsider, the blood on Sukni's clothes, 
particularly the yellow sari, which (as the 
Sessions Judge found) looked as if the 
blood nad spurted on it, and lastly the 
circumstance that though there were so 
many injuries on the neck, the neck was 
not cut which suggests, though it does not 
absolutely prove, that the injuries were 
inflicted by a weak female. The theory 
that Tapsi may have been murdered by 
an unknown person while Sukni was away 
relieving nature also beccmes difficult to 
believe when we teke into account her 
behaviour after her alleged discovery of 
the murder: she calls out to neighbours, 
but none of them finds her weeping though 
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she was a bride of but six days. Sofar 
as is known whether to Sukni or to the 
witnesses in the case, Tapsi həd no 
enemy; end his poverly also helps to 
make the story of murder by an unknown 
person extremely improbable. These con- 
siderations taken all together point to but 
one conclusion. é 

The case was tried with the help of 
four assessors who were not satisfied thet 
the accused had dons the deed, appar- 
ently because she was not shown to have 
had any reason todo it. The absence of 
a motive is, however, not a sufficient res- 
son for coming to the conclusion that the 
witnesses in the case are all telling lies, 
they also have no reason to do so, or that 
the confession is false. Agreeing with 
the learned Sessions Judge we hold that 
the murder of Tapsi has been brought 
home to Sukni. The question of sentence 
seems to have caused some difficulty to 
the learned Sessions Judge, who says that 
if and when it is decided to uphold the 
conviction, the High Court would doubtless 
consider whether the sentence should be 
reduced to transportation for life on ac- 
count of Sukni’s youth or on account of 
her primitive beliefs. As to these beliefs, 
the learned Sessions Judge was apparently 
referring to Sukni’s story of the two spirits 
poesessing her. Some support is given to 
that story by the way she behaved in tke 
house of her first husband and the inci- 
dent of the previous day spoken to by 
Patia. It ought to be made clear at once 
that that story is not a story which will save 
Sukni by making s. 84, Indian Penal 
Code, applicable. 

It is not a case of unsoundness of mind 
rendering her incapable of knowing the 
nature of the act ow that she was doing 
what was either wrong or contrery to 
law. On her own showing ske knew per- 
fectly well that she was killing her hus- 
band; and sue was (acacrding to that 
story) killing him in pursuance of the 
bidding of the spirit on pain of being 
killed harself by that spirit. She was 
perfectly sane at the time of the trial, but 
the Committing Magistrates suggestion 
that she should be placed under medical 
observation et the headquarters of the dis- 
trict seems to have been overlooked, though 
cn ihe two cccasions when the Civil Sur- 
geon of Motihari saw her with special 
reference ro her mental condition, no 
reason was found to suspect unsoundness 
of mind, and her behaviour in the District 
Jail had been quite normal. The unneces- 
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sary brutality of the murder, the large 
number of injuries inflicted not only on 
the neck, but also on the chest end face, 
the fact that she herself brought the 
neighbours on the scene by her cries, and 
her failure to make even a pretence of 
grief by shedding tears, are, however, 
features which, together with the want of 
an intelligible motive, and the full con- 
fession made by her, seem to bring this 
ease within the class in which it is not 
usual to pass the capital sentence: see the 
observations in Queen-limpress v. Lakshman 
Dagdu (1). We are inclined to think that, 
like tke last case, the present is a case 
where future symptoms may, perhaps, 
throw more light on the mental condition 
of the accused and possioly justify a re- 
duction of sentence by the Local Govern- 
ment; but that is not a matter with which 
we are directly concerned at the present 
moment. While upholding the conviction 
under s. 302, Indian Penal Code, we, there- 
fore, decline to confirm the death sentence, 
and pass instead a sentence of transporta- 
tion for life upon Musammai Sukni. Let 
a copy of the judgment be sent to the 
Local Government together with the paper 
book for such action as may be considered 
proper. 

D. Order accordingly. 

(1) 10B. 512. 


amma takaran 


LAHORE HIGH COURT 
First Civil Appeal No. 1104 of 1933 
~ December 8, 1935 
Tex Cann AND Dauip SINGIT, JJ. 
Mahant DIGAMBAR DATT GIR— 
PLAINTIFE—A PPELLANT 
i VETSUS 
BHAIRON GIR—Dsrenpant-— 


RESPONDENTS 

Hindu Law —Religious Institution — Sanyasi — 
Nangas-— Sanyasi becoming nanga, if can revert to 
original position of ordiniry sanyasi —Eligibility on 
reversion for appointment as mahant of non-nanga 
sanyasi institution. 

Tha nangas are dashnami sanyasis who are sup- 
posedto have attained a higher degree of freedom 
from passion and prejudice prevailing in the world, 
aad forthis reason they appearin state of stark 
nadity as indicating thet their “bodies have become 
like statues” and are no longer susceptible to natural 
excitement, and that their minds remain engrossed 
in divine meditation. A sanyast,who has become a 
manga is, however, not bound to remain so for ever, 
If after a time he does not wish to continue under the 
stricter discipline of the mangas, or undergo the 
severer austerities required of him as such, he may 
revert to his original position as an ordinary sanyasi, 
and on such reversion, he becomes eligible for ap- 
pointment as the mahant ofa non-nanga sanyasi in- 
stitution. 
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F. O. A. from the decree of the Senior 
Sub-Judge, Karnal, dated December 5, 
1932. 

Messrs. Shamair Chand, D. N.. Aggarwal, 
Ram Chandra and Qabul Chand, for the 
Appellant. 

Messrs. Parkash Chandra and Moham- 
mad Amin, for the Respondent. 

Tek Chand, J.—Civil Appeals Nos. 1104 
of 1933 and 433 of 1934 may be disposed of 
together, asthey are between the same 
parties and arise out of two suits 
which were tried together in the lower Court 
and were disposed of by the same judg- 
ment. The dispute relates to succession to 
the office of mahani of aninstitulion of dash- 
nami sanyasis, known as Mandir Mahadev 
in Mauza Urnai Sangam, Tahsil Thanesar, 
Karnal District. This institution has at- 
tached to it agricultural land in three 
villages: (i) Mauza Urnai Sangam, (ii) 
Mauza Jaurasi Kalen and (iit) Mauza Tikri. 
The last mahant was Rawan Gir, who died 
on January l, 1927. On February 5, 1927, 
the Revenue Authorities sanctioned mute- 
tion of these lands in the name of Digam- 
bar Datt Gir, (who is the appellant in Civil 
Appeal No. 1104 of 1933) rejecting the 
claim of the rival claimant, one Narbada 
Gir. On April 14, 1927, Narbada Gir brought 
a suit in the Civil Court against Digam- 
bar Datt Gir, alleging that he (Narbada 
Gir) was achela of Rawan Gir and had 
been orally nominated by him as his 
successor. Digambar Datt Gir denied that 
Narbads Gir was the chela of the deceased 
mahani or thatthe letter had nominated 
him es his successor. He further pleaded 
that he was the lawful mahant having 
been appointed under a registered will of 
Rawan Gir, dated April 2,°1925. This suit 
proceeded for some time, but before the 
decision, Narbada Gir died. One Onkar Gir, 
describing himself as the chela of Nar- 
bada Gir and alleging that he had been nc- 
minated es his suecessor. by the de- 
ceased, applied under O. XXI, r. 3, Civil 
Prozedure Code, for being substituted as 
plaintiff in the suit in place of Narbada 
Gir. His application was, however, rejected 
as time-barred, and this order was upheld 
on appeal by the District Judge. 

Thereupon Onkar Gir instituted a fresh 
suit against Digambar Datt Gir for pos- 
session of the property attached to the 
Mandir, alleging that he was the succes- 
sor of Narbada Gir and was the lawfully 
eppointed mahani. After some months the 
parties entered into a compromise. Onkar 
Gir withdrew his claim and admitted that 
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Digambar Datt Gir was the lawful mahan 
In accordance with the terms of the com- 
promise the suit was dismissed on May 29, 
1929. In the meantime Bhairon Gir (who 
is the appellant in Civil Appeal No. 433 of 
1934) managed to get possession of the 
Mandir and the lands in Mauzas Urnai 
Sangam and Jaurasi Kalan. The landin 
Mauza Tikri, however, remained in posses- 
sion of Digamber Datt Gir. 


On August if, 1929, Bhairon Gir 
instituted a. suit against Digambar 
Datt Gir alleging that he was the 


gu bhai of Rawan Gir, both of them being 
the chelas of Khushi Gir who was the 
mahant of the institution immediately pre- 
ceding Rawan Gir, end claiming that 
on Rawen Girs death he had been elected 
mahant by the village panchayat and the 
sadhus of the dera. He denied that Digam- 
bar Datt Gir was the chela of Rawan Gir 
or that the latter had made any will 
nominating him as his successor or that 
the deceased had the power to do so. He 
further alleged that Digambar Datt Gir had 
become ananga sadhu and therefore’ was 
not eligible for appointment as the mahant 
of a dashnami sanyasi institution. He 
further averred that the essential qualifi- 
cations for appointment as a Mahant were: 
(1) that he should have served the insti- 
tution, (2) that he should be elected by 
the .panchayat of village and the bhek 
of the sadhus connected with the institution 
(3) that he should be a dashnami sanyast, 
and should not have become a nanga 
sadhu, and (4) that he should be the 
chela of the institution” but should not be 
sadhak chela of the late mahant. Digambar 
Datt Gir denied the plaintiff's. right to 
succeed, and pleaded that he was ths 
sadhak chela of Rawan Gir, that he had 
been appointed as his successor by a re- 
gistered will, dated April 2, 1925 (Ex. D-1), 
that though he had once become ananga 
and joined the Maha Nirbani Panchaiti 
Akhara of Allahabad, he had reverted to 
his original status as an ordinary dash- 
nami sanyasi before the death of Rawan 
Gir, end that according to the custom of 
dasinami sanyasi institutions his appoint- 
ment was valid. 

On July 11, 1930, Digambar Datt Gir 
brought a suit against Bhairon Gir for 
possession of the lands in Mauzas Urnai 
Sangam and Jauresi Kalen, which were 
in possession of the latter. The plaint 
in this suit was identical with Digambar 
Datt Girs jawab-i-dawa in Bhairon Gir’s 
suit, and the latter's jawab-i-dawa in this 


1938 
suit was ptacticaliy a repetition of the 
p'aint in his own suit. The two suits were 
tried togelher, and the evidence recorded in 
Bhairon Gir's suit. After a lengthy trial, 
the learned Subordinate Judge held that 
according to the custom prevailing in 
dashnamt sanyast institution generally, a 
mahant has got the power to nominate, 
orally or oy will, one of his sadhak chelas as 
his successor, that the nominee succeeds to 
the gaddi, unless objected to by the bhek of 
dashnami sanyasis on the ground of ms being 
a person of bad character; and that in case 
the last mahani has failed to make the nomi- 
nation, the bhek has the power to elect the 
mahantfrom amongst the chelas of the 
deceased. He found that it had not been 
proved that the custom of the institution in 
dispute was different, or that the panchayat 
ofthe village, in consultation with the 
sadhus attached to the dera, had the right 
to appoint the mahant. On these findings, 
he held that Bhairon Gir was not the 
lawfully appointed mahant of the institution 
end dismissed his suit. : 

In Digambar Datt Gir’s suit the learned 
Judge held that he was the sadhak chela 
of the deceased mahant, that this was not 
a disqualification, as alleged by Bhairon Gir, 
and*that there was no bar to a nanga 


sadhu succeeding to the gaddi of a non-. 


nanga dashnami sanyasi institution. He 
also found that Rawan Gir had executed 
the will (Ex. D-1) dated April 2,1925, recit- 
ing that he had two sadhak- 


and were in every way qualified to be 
mahants, and authorising Digambar Ram 
Gir and Balak Puri, Secretaries of Maha 
Nirbani Panchaiti Akhara, Allahabad, to 
select one of them as his successor. The 
learned Judge held , that the deceased 
mahant, though competent to nominate his 
successor, could not delegate the power 
of nomination tothird persons, and that 
though the aforesaid Secretaries of the 
Akhara, had selected Digambar Datt Gir 
for the office, this selection was ineffectual 
and Digambar Datt Gir could not be held 
to be the lawfully appointed mahant of 
the institution. On this finding he dismiss- 
ed Digambar Datt Gir's suit also. 
- _ From this decision both Bhairon Gir and 
Digambar Datt Gir have filed appeals to 
this Court. I shall take up first Bhairon 
Gir's appeal (Civil Appeal No. 433 of 1934). 
As already stated, he does not claim to be 
a chela of the last Mahant Rawan Gir, 
but alleges himself to be his gurbhai, 


chelas, ` 
Digambar Dett Gir and Digambar Hari - 
Gir, both of whom bore .good character - 
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their common guru being Mahant Khushi 
Gir. It is no Jonger denied that on 
March 30, 1917, Khushi Gir had texecut- 
ed and got registered a will, nominat- 
ing his chela Rawan Gir as the 
next mahant of this Mandir. Khashi Gir 
died six years later end under this will 
Rewan Gir succeeded him as the mahant. 
It appears that on the death of Khushi Gir, 
Bhairon Gir claimed to succeed to the'gaddi 
and alleged that, according to the custom of 
the institution, the right to elect the mahani 
rested with the village panchayat and the 
sadhus attached to the dera, but his caim 
was rejected. He has put forward the sams 
claim once again and has produced no less 
than 23 witnesses to support his case. We 
have read their evidence, but are so littie 
impressed by it thet we do not think it 
necessary to discuss il in detail. On mat- 
ters relating to the past history of the insti- 
tution and the customs and traditions of 
sanyasis the witnesses have disclosed hope- 
less ignorance, and with regard to the 
alleged election of Bhairon Gir there is little 
doubt that some of them have deliberately 
told lies. The so-called village panchayat, 
which, in consultation with the sadhus at- 
tached to the dera, is alleged to have elected 
Bhairon Gir as the mahani, is described ag 
a body consisting of the lambardars and 
other notables of the village,” nearly all of 
whom are Muhammdans. It is inconceivable 
that they could have had the determining 
voice in the election of the mahant of a 
dashnami sanyasi institution of orthodox 
Hindus. Some of these lambardars and 
proprietors stated in the witness-box that 
their ancestors had gifted to this Mandir the 
lands in the three villages above-mentioned, 
No documentary evidence was, however, 
placed on the record to support this allega- 
tion, and according to the plaintiff's own 
witnesses the dzra was founded more than 
200 years ago, when the alleged gifts are 
stated to have been made. Obviously such 
an ancient gift cannot be supported by oral 
evidence of the kind produced by the plain- 
tiff. In my opinion Bhairon Gir has utterly 
failedto substantiate his claim and J hold 
that his suit was rightly dismissed. I wonld 
accordingly dismiss his appeal (Civil Appeal 
No. 433 of 1934) with costs, 
Coming now to Digambar Datt Girs ap- 
peal we find it proved by overwnelming 
evidence that he was one of the two chelas 
of the late mahant Rawan Gir, the other 
being Digambar Hari Gir. The finding of 
the learned Subordinate Judge on this 
point was not challenged before us by the 
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Jearned Counsel for Bhairon Gir, who 
objections to Digambar Datt Girs eligibility 
for the office of mahant are: (1) that he was 
a sadhak chela of the deceased, end that 
sadhak chelas are ineligible for such ap- 
pointment, and (2) that he had become a 
nanga sadhu and therefore could not be 
appointed mahantof a dashnami sanyasi 
institution. After hearing Counsel end 
reading the evidence I have no doubt that 
both these objecticns are without force. In- 
deed, it appears that the defendants Bhairon 
Gir and his witnesses have no real concep- 
tion as to what a sadhak chela is and have 
made meaningless and contradictory state- 
ments onthe point. They have deposed 
that it is the choti-cut-chela of the last 
mahant who is eligible for appointment as 
his successor and that his sadhak chela is 
not soeligible. It is hardly necessary to 
cite original texts to show that the correct 
position is just the reverse. Jt is well known 
that before a person isinitiated into the order 
of sanyasis he has to pass through two well 
defined and distinct stages. If he is an 
adult, he personally, and ifhe is a minor, 
his father or, in his absence, his near male 
relative on his behalf has to apply to the 
would-be guru to take him into the fold. 

If the request is granted, certain cere- 
monies are performed with great solemnity. 
His choti (scalp-lock) is cut, his head shaved, 
his sacred thread torn, the guru-mantra 
whispered into his ears, and certain for- 
mulas recited by him. On completion of 
these ceremonies, he becomes the choti-cut- 
_ chela of the guru. Buthe is not a full-fledged 
‘sanyasi yet. He has to seve a period of 
probation, during which both parties have 
a ‘locus penetentiae; the noviciate is at 
_liberty to go back into the grihast ashram, 
if he or his parents so desire ; the guru, if 
not satisfied with the chela's fitnes to lead 
the austere life of an ascetic or his capacity 
to undergo the stern discipline of the order, 
may discharge. him. If, however, he has 
stood the ‘test’ and has made a firm and 
irrevocable resolye not to revert to worldly 
affairs, he is formally initiated after the 
performance of the prescribed ceremonies, 
the most important of which is virja-homam. 
He offers tarpan (oblations) to his ancestors; 
performs his cwn shradha es being dead to 
this world; puts on tke sacred thread for 
awhile and then sbandons it for ever; 
and after making circum embulations 
round tLe secred fire, severs himself com- 
pletely end irrevceably from wordly affairs, 
On the completion of these ceremonies he 
eccmes sadhak chela of guru and a regular 
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member of the order 8f sanyasis. For a de 
tailed account of these ceremonies reference 
may be made to the “Note on the Customs 
ofthe Gosahens” compiled in 1825 by Mr. 
Warden afler a very full and extensive 
enquiry and printed es Appendix B tothe 
Law end Custom of Hindu Castes by 
Arthur Steele (pp. 431—446). The cere- 
monies described inthis Note are practi- 
cally the same es given in Sanyasagrahana 
puddhati whose authorship is ascribed to 
Shri Sankracharya himself, and a translr- 
tion of which will be found in J. C. Ghose’s 
Law of Hindu Endowments and Religious 
Institutions, Vol. IN, 257 (Edn. 2), See also 
A.C. Ghose’s Law of Hindu and Muham- 
madan Endowments, pp. 340-41, (Edn. 1) ; 
Harikishan Kaul’s Census Report of the 
Punjab, 1911, p. 119; Boses Glossary of 
Tribes and Castes in the Punjab, Vel. 3,6 
p. 359; Encyclopaedia of Religion and 
Ethics, Vol. 6, p. 332; and Bhattacharya’s 
Hindu Castes and Sects, p. 381. See also 
the judgment of Mookerjee, J., in Ram- 
dhan Puri v. Dalgir Puri (1), (at 2u2* et 
seq). That these injunctions are still 
followed generally all cver the country is 
established by the evidence of a large num- 
ber of mahanis of dashnami maths examined 
on interrogatories by Digambar Datt Gir 
in the present case, among whom are: | 

(1) Mahant Harnarain Gir of Akdalia, 
District Hoshangabad (C. P.): (2) Mahant 
Sobhan. Gir of Dhamaniri, District Amrao‘l 
(Berar); (3) Mahani Praganand Gir of 
Kailash (Bihar) , (4) Mahant Maharaja Gir 
of Chhabina Khera (Udeypur State) (5); 
Mahant Gyan Puri of Balsar (Baroda State); 
(6) Mahant Balram Gir of Kalapura, 
(Baroda City); (7) Mahant Bhabat Puri of 
Pushker (Ajmere) ; (8) Mahant Mahesh Puri 
of Itweri Peith (Nagpur City), (9) Swami 
Mahadeo Gir of Shivala Ghat, Benares; (10) 
Mahani Goswami Shiv Nath Puri of Chan- 
karpuri Math (Benares); (11) Goswami 
Ram Puri of Dhayan Puri Math (Benares) 
and (12) Mahant Mokand Gir of Dungar 
Gaon (Hyderabad Deccan). 

These witnesses have also deposed that 
itis from amongstthe sadhak chelas of a 
mahani that his successor is,as arule, ap- 
pomted and it is only right that this should 
be so, for, as stated above, itis only after 
the performance ofthe Virja homan cere- 
mony that a person really becomes a 
sanyasi and thus becomes qualified to be 
the head of an institution of that order. 
Digambar Datt Gir hes stated on oath—-and 

(1) 14 C WN 191; 2 Ind, Cas. 385, 

* Page of 14 Q, W.N jd] ” 
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his statement is cotrérated by other unim- 
peachable testimony that be had been 
made a sadhak chela by Rewan Gir after 
the performance of Viraj homan end otLer 
necessary ceremonies. 

This, therefore, instead of being ə 
disqualification was really his qualification 
for appointment es ihe successor of the 
deceased mahant. Asito the next objec- 
‘tion it is admitted by Digambar Datt Gir 
that some years after his initiation as a 
sadhak chela of Rawan Gir, he had become 
a nanga sanyasi sadhu end had lived for 
some time in the Panchaiti Akhora of these 
sadhus at Allahabad. This circumstance, 
however, does not render him ineligible for 
appointment as makant, for it is’ proved 
that he had become a non-nanga again be- 
fore the death of Rawan Gir. These nangas 
vre dashnami sanyasis who are supposed to 
have attained ahigher degree of freedom 
from passion and prejudice prevailing in 
the world, and for this reason, they appear 
in a state of stark nudity as indicating 
that their “bodies have become like sta- 
tues” and are no longer susceptible to 
natural excitement and that their minds 
' remain engrossed in divine meditation. A 
sanyasi who has become a nangais, how- 
ever, “not bound to remain so forever. If 
after atime he does not wish to contiune 
under the stricter discipline of the nangas 
or undergo the severer austerities required 
of him as such, he may revert to his origi- 
nal position as an ordinary sanyasi, and 
on such reversion, he becomes eligibie for 
appointment as the mahant of a non-nanga 
sanyasi institution. Three such persons who 
have become nangas, and who had succeed- 
ed as mahant in non-nanga sanyasi insti- 
tutions have appeared as witnesses in the 
case and they and the other witnesses 
have given instances of mangas succeed- 
ing to non-nanga sanyasi institutions as 
mahant. Against all these not a single 
instance to the contrary has been cited 
by Bhairon Gir. I hold, therefore, that 
the objections raised to the eligibility of 
Digambar Datt Gir for appointment as 
mahani are groundless, and agreeing with 
the lower Court I overrule them. 

The next question for consideration is 
whether Digambar Datt Gir was actually 
appointed mahant of the mandir in dis- 
pute. The lower Court has held that 
according to the custom of dashnami 
sanyasi institutions generally, a mahani 
-can nominate his successor from amongst 
his sadhak chelas and this appointment 
.may be made orally or by will, As stated 


-a successor is appointed by 
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already, mahant Khushi Gir had appointed 
Rawan Gir es his successor by a registered 
will, end this instance decidedly supporis 
the lower Courts view. Mahant Rawan 
Gir also executed a will, but instead of 
making ihe appointment himself he directed 
the Secretaries of the Maha Nirbani 
Panchaiti Akhara of Allahabad to select 
his successor from amongst his two sadhak 
chelas. Digambar Datt Gir and Digambar 
Hari Gir. Jn accordance with his direc- 
tions, shortly after his death these Secre- 
taries made the selection in favour of 
Digambar Datt Gir. One of the Secre- 
taries Digambar Ram Gir (D. W. No. 8) 
has appeared as a witness in- the case 
and has deposed that the other chela 
Digambar Hari Gir was not anxious to 
become the mahani und had consented 
to the selection of Digambar Datt Gir as 
the mahant of this institution. Hari Gir 
has-not appeared as a witness in the 
case, but it is noteworthy that 8 years 
have elapsed since the death of Rawen 
Gir, end ke has not made any claim to 
the gaddi. On these facts, Mr. Shamair 
Chand contends that Digambar Dat Gir 
must be considered to be the lawfully 
nominated successor of Rawan Gir. - Before 


‘coming io a proper decision on the validity 


of the appointment, however, -it seems to 
us necessary to get further evidence as 
to the previous history of this institution, 
as the material bearing on the point on 


the present record appears to us to be 


very meagre. As has been pointed out 
by their Lordships of the Privy Council 
in Ram Parkash Das v. Anand Das (2), at 
p. 714*, citing with approval the well- 
known case of Mahant Ramanooj Das v. 
Mahant Dzbraj Das (3) at p. 2681; broadly 
speaking such institutions divide them- 
selves into three classes: (1) maurusi, in 
which succession is in the spiritual line 
from guru to chela ; (2) panchaiti, which 
are purely democratic institutions, in which 
election by 
the bhek; and (3) hakmi where the succes- 
sor is nominated by the ruling chief, or 
the party who had endowed the temple. 
Indar Nath (P. W. No. 11), one of the 
witnesses for Bhairon Gir, stated that the 
institution in dispute wes a panchaiti 


dera. He is, however, not a sanyasi but ` 
(2) 43 C 707; 33 Ind, Cas. 583; AI R 1916 PO 256; 
200 WN 802; 14 AL J 621; (1916) 1 M WN 406: 
381 MLJ 1; 18 Bom. LR 490; SL W 556; 21 CLJ 
116; 20 ML T 267; 431.4 73(P 0) 
(3) (1839)6S D A (Beng) 262. 


*Page of 43 C.— [Ed] 
tPage of (1889) 6 S.D., A. Beng—[Hd, 
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a jogi, and is quite illiterate. His evi- 


dence is otherwise discrepant and no 
reliance cmm be placed on his solitary 
testimony. Mr. Shamair Chand for the 


appellant urges, on the oiheř hand; that 
the institution is a maufust institution 
and he states ihat deséeit has been from 
guru 10 chela. He also states that of the 


two sadkak chelas of the deceased, 
Digambar Datt Gir is the senior. The 
documentary evidence on the record, 


however, trkes us back to three genera- 
tions only, in which successicn hes un- 
doubtedly been frcm guru to chela: 
Rawan Gir succeeded his ugru Khushi Gir 
who succeeded his guru Balwant Gir who 
is recorded in the revenue papers as the 
mahant in 1908. The nemes of the four 
preceding mahani are given as Akshma 
Gir, Zalim Gir, Guman Gir and Ganesh 
Gir, but it has not been made clear in 
what degree of spiritual relationship (if 
any) each of them stood to his predeces- 
sor, and how their appointments were 
made. In our opinion, thereis a lacuna 
in the evidence bearing on this important 
point and we feel that it is not possible 
to come to 2 definite decision in Digamber 
Datt Girs suit without further enquiry. 
We accordingly remand the case under 
O. XLI, r. 25, Civil Procedure Code, for 
enquiry on the following issues: (1) Is 
the dera of Mandir Mehadeo in mauza 
Urnai Sangam a maurusi institution,’ in 
which succession to the office of mahani- 
ship has been from guru to chela? and 
| (2) is Digambar Datt Gir the senior chela 

of Rawan Gir ? 

Counsel for both parties have been 
directed to cause their clients to appear 
before the Senior Suhordiate Judge, 
Karnal, on December 16, 1935, on which 
date the parties will file lists of witnesses 
whom they wish to produce and also file the 
documents in their possession or power 
on which they rely. The Court will then 
fix a date for recording the evidence. 
je return shall be made within three 


months. 
Dalip Singh, J.—I agree. 
N. Case remanded. 
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Co-operative Societies Act (II of 1912), s. 48— 
Rules under—Rule 12—Liability of member to pay, 
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disputed—Dispute, whether one touching Soctety— 
Registrar's award, whether without jurisdiction. 

The disputed liability of a member to repay money - 
due to a Co-operative Society is a dispute touching 
the business of the society and, being a dispute bet- 
ween one member and the ramaining members, it 
is covered by cl. 1 of r. 12 of the Rules fromed 
under the Act which provides for such disputes 
between the members inter se; Consequently, an 
award by the Registrar against the member who has 
berrowed money is not without jurisdicticn. 

©. A. from appellate order of the District 
Judge, Cuttack, dated November 18, 1933. 

Mr. &. C. Bose, for the Appellant. 

Mr. B. N. Das, for the Respondent. 

Saunders, J..—The appellant is a mem- 
ber of the Shyamsunderpur Co-operative 
Scciety. This society borrowed money from. 
the C.-operative Central Bank of Kendra- 
para and lent that money to the appellent. 
An award was obtained by the Central 
Bank against the society, whereupon the 
society made a reference to the Registrar 
of Cc-cperative Societies, who gave an 
award against the appellant for the sum of 
money which he had borrowed. When the 
award was put into execution in ths Civil 
Court, the appellant objected that it had 
been made by the Registrar without juris 
diction. This objection was overruled both 
by the execution Gourt and by the District 
Judge on en appeal from the order of the 


former Court. -The question whether the 


Registrar had jurisdiction to make the 


“award or not depends upon the interpreta- 


tion of r. 12 of the rules made under ihe , 
Co-operative Societies Act. The relevant 
portion of the rule is as follows: 

“(1) In the case of a dispute touching the busi- 
ness of the society between members or past mema 
bers of the society or persons claiming through a 
member or past member or between a member or 
past member or person so cleiming and the Gom- 
mittee or any officer, a. reference in writing shall 
be made by any party- to the Registrar. . . . . 
(4) After hearing the parties to the dispute and 
examining such witness and documentary evidence 
as may be produced, the Registrar ..... shall 
give a decision or award in writing. (5) Such 
decision or award shall, on application to the Civil 
Court having local jurisdiction, be enforceable as a 
decree of such Oourt.” 

There seems to me to be no reason to 
doubt that the disputed liability of a mem- 
ber to re-pay money due tothe society isa 
dispute touching the business of the sociely 
and, being a dispute between one member 
and the remaining members, it is covered 
by cl 1 of the rule which provides for such 
disputes between the members inter se. In 
my opinion the order of the Registrar 
was not without jurisdiction and I would 
accordingly dismiss the appeal with costs. 

Varma, J.—I agree. 

p. Appeal dismissed, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 201 of 1934 
January 17, 1936 
E R. C. MITTER, J. 

PARBATI CHARAN MUKHOPADHYA— 
‘PLAINTIFF AND OTABRS—APPELLANTS 
versus 
BANDEALT AKON AND oT IBES — 

: RESPONDENTS 

Landlord and tenant — Lease — Document varying 
terms of lease with.respect to amount of rent—Regis- 
tration, necessity of. 

Where a document given by the landlord to his 
tenant or by the tenant to his landlord varies the 
term of the tenancy with reference to the amount of 
rent to be paid, it being an interest in immovable 
property, registration is required, Haro Prosad Das 
v. Ram Narain Chowdhury (1) held overruled by 
Satyesh Chandra v. Dhunpat Singh (2), Obat Goundan 
v. Ramlinga Ayyar (3) and Lalit Mohan Ghose v. 
Gopali Chuk Coal Co. Ltd (4), not approved. 

C. A. from appellate decree of the Sub- 
Judge, Baksrgunj, deted September 7, 1933. 
ae Chandra Sekhar Sen, for the Appel- 
ants. 

Mr. Profulla Kumar. Roy, for the Respon- 
dents. 

Mr. Surajit Chandra Lahiri, 
Depuly ‘Registrar. 

-Judgment.- -The question involved in 
this appeal is whether the -plaintiff is entitl- 
‘ed to get a decree for rent against the 
‘fendants asienants atthe rate of Rs. 76-12-7 
a year or-at the rate ‘of Rs. 5658-13-10 a 
year. It is admitted that the tenancy is a 
‘permanent ‘tenancy. It is also admitted 
‘that Rs. 58-13-10 have been realized by the 
‘landlord from the tenants up tothe year 
1316. It is a finding of the Court that the 
„origin of the tenaney-is lost in.obscurity, at 
least it was not created after the Transfer 
‘of Property Act came into force: and there 
-isno registered document cr any document 
showing the- creation of the tenancy. The 
landlord’s ‘case is that ‘at the time of the 
‘Settlement Operation under Chap. 10, Beng- 
al Tenancy Act, excess lands were found in 
possession of the tenants, that istosay, more 
land than what was stated in the collection 
paper of the landlord; snd that in the 
year 1317, the tenants verbally agreed to 
pay additional rent for excess area, and the 

“total rent was seliled at Rs, 76-22-7 which 
:the tenants undertook to pay from 1317, and 
the tenants had in fact paid at that rate 
since 1317. The defendants state that the 
‘rent ‘was Rs. 58-13-10 and that is still the 

--rent-and the landlord never realized rent at 
the higher rate at any time, and that in any 
-event the said contract cannot be proved 
except by a registered. document. 

In support of: the landlord's claim he pro- 
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duced a large number of counterfoils of 
rent receipts from the year 1317 up to a few 
year of the suit. These counterfoil rent 
receipts show that rent has been realized at 
the rate of Rs. 76-12+7. Both the Courts 
below have believed these counterfoils to be 
genuine and they have found that the land- 
lord realized from the tenants from 1317 
rent at Rs. 76-12-7. The Court of first 
instance decreed the plaintiff's claim at the 
aforesaid rate. But the lower Appellate 
Court his dismissed the plaintiff's claim. 
From the evidence of realization of rent at 
the rate of Rs. 76-12-7 from 1317, the 
necessary inference is that that figure was 
arrived at by agreement between the land- 
lord and the tenents, that is to say the 
tenants agreed orally to pay from 1317 at 
the rate .of Rs. 76-12-7 instead of the low 
rate of Rs. 58-13-10. The lower Appellate 
Court in granting the plaintiff a decree at 
the rate of Rs. 58-13-10, has held that such 
oral contract was ineffective in law, for such 
‘a contract must be by a registered docu- 
ment. Jf a -permanent tenancy 18 
‘created after the Transfer of Property 
Act it is clear thet a registered 
documentis necessary under s. 107, Trans- 
fer of Property Act. The question, therefore, 
is whether the rent of a permanent tenancy 
varied after the passing of the 
Transfer of Property Act .by an oral agree- 
ment, that is to say without a registered 
document. As Ihave said, the lower Ap- 
pellate Court has taken the view that. it 
cannot be done without a registered docu- 
ment. 


Mr. Sen on behalf of the appellant con- 
tends that the view taken by tue lower Ap- 
pellate Court is-wrong, and for that purpose 
he cites before me a passage from the case 
of Haro Prosad Das v. Ram Narain Chow- 
dhury (1). The passage is to be found at 
p. 25* of the report, and it runs as follows : 

“The question to be decided in the case of every 
dowi therefore is as to whether it embodies a special 
agreement between the parties; if it does, it requires 
registration; if it does not, the registration is not 
needed. Now in the case before us it cannot be said 
that the dowi upon which. reliance was placed isa 
lease. There wasa pre-existing tenancy; that is the 
common case of both the parties. The only effect of 
the dowi was to evidence that there had been a commu- 
tation of rent and bnat the rent which was previously 
payable, partly in kind and partly in cash, was nence 
forth to be paid in cash. To a document of this descri p- 
tion the principle laid down by this Court in Satyesh 
Chandra v. Dhunpat Singh (2), and by the learned 
Judge of the Madras High Court in Obat Goundan v. 
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Ramalinga Ayyar (3) applies. That principle is that 
a document given by the owner of land to his tenant 
or by the tenant to his landlord, varying the term of 
the tenancy with reference to the amount of rent 


to be paid is not an interest in immovable property 
and does not require registration.” 


The question is whether the passage 
which I have italicized above, is still good 
law in view of the decision of the Full 
Bench in Lalit Mohan Ghose v, Gopali Chuk 
Coal Co., Ltd. (4). So far as the facts of the 
case of Haro Prusad Das y. Ram Narain 
Chowdhury (1) are concerned, there cannot 
be any doubt that the actual decision there- 
in has not been affected by the Full Bench, 
for in that case there was no question of 
variation of rent of a tenancy. The rent 
was originally fixed partly in cash and 
partly in kind, and all that the landlord and 
tenant agreed upon was to put a value 
upon the rent payable in kind and 
agreed to pay thereafter the rent in 
cash only. In the ‘referring order to the 
Full Bench Woodroffe, J. and Caspersz, J., 
relying upon  Satyesh Chandra v. 
Dhunpat Singh (2), and the case of 
Obai Goundan y. Ramalinga Iyyar (3) 
(supra) noticed in the aforesaid passage in 
Haro Prosad Das v. Ram Narain Chow- 
dhury (l), expressed the view thata docu- 
ment which varied an existing rent ina 

| registered lezse did not require registration. 
The Full Bench, however, had to consider 
the case of variation of rent or royally, or 
reduction of rent or royalty in a lease 
originating with a registered documents 
‘executed after the Transfer of Property Act; 
by reason of certain letters written by the 
landlord and the tenant by which an agree- 
ment for reduction of royalty had been 
arrived at. But in dealing with this ques- 
tion the Full Bench went into the matter 
| fully and after referring tos. 107, Transfer 
of Property Act, said that the plain intent of 
that section was that all essentials of a 
lease of this description, that is to say a 
lease of immovable property from year to year 
or any term exceeding one year, or reserving 
an annual rent, must be embodied in one or 
more documents duly registered, and then it 
pointed out that the provision about the 
amount of rent was an essential element of a 
lease. In my judgment, therefore, the 
reasons so given by the Full Bench in the 
case of Lalit Mohan Ghose v. Gupali Chuk 
Coal Co., Lid. (4), furnish an answer to the 
case which I have before me, and the said 
Full Bench case affected very much the law 
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as laid down in the portion of the judgment 
in the case of Haro Prosad Das v. Ram 
Narain Chowdhury (1), which I have under- 
lined. It might be mere incidentally notic- 
ed that Mookerjee, J., who delivered the 
judgment in Haro Prosad Das v. Ram Na- 
rain Chowdhury (1) was himself a party to 
the Full Bench judgment. 

Having regard to these facts, 1 do hold 
that the learned Subordinate Judgeis right 
in holding that without a registered docu- 
ment, the plaintiff is not entitled to claim 
rent at more than the rate of Rs. 58-13-10 a 
year. The result is that this appeal is dis- 
missed with costs. 

N. ' Appeal dismissed 


MADRAS HIGH COURT | . 
Second Civil Appeal No. 1006 of 1931 
October 11, 1935 
WaADSWOKTH, J. 
A. P.N. VENKATACHALAM CHETTIAR 
AND ANOTHER—~DEFENDANTS-—A PPELLANTS 


versus 
ALAGARSWAMI CHETTIAR AND otaers— 


PLAINTIFFS AND DEFENDANTS—RESPONDENTS 

Mortgage—Subrogation—Person ‘purchasing mort- 
gaged property after sale under decree of pusine 
mortgage but before confirmation of sale — Discharge 
of prior mortgage before confirmation of sale—Right 
to subrogation against puisne mortgagee — Civil 
Procedure Code (Act V of 1908), O. XXI, r. 89. 

A purchaser from a judgment-debtor of property 
which has been actually sold in jexecution of a decree 
on a puisne mortgage can, by reason of his purchase 
after the Oourt auction sale but before its confirma- 
tion and by reason of the discharge of the prior 
mortgage on their property before the confirmation 
of the Court sale, claim to be subrogated to the rights 
of the prior mortgagee as against the auction-pur- 
chaser. Govinda Padayucht v. Lokanatha Aiyar (1), 
Pichaiyappa Chetry v. Govindarajulu Mudaly (2), 
Chinna Alagumperumal Karayalar v. Vinayaga- 
thammal (3:1, NanduriSaradamba v. Pattabhiramayya 
g), Syamalarayudu Subharayudu (5), Chama 

wami v, Padala Anandu (6) and Palamalai Mudali- 
yar v. South Indian Export Company (7), referred 
to. 

A person who holds property undera title which 
though voidable is govd for the time being is entitled 
to claim subrogation to the rights uf the mortgagee 
whom he has discharged. He is not a mere volun- 
teer. 

S. O. A. against the decree of the Court 
of the Subordinate Judge vf Dindigul in 
A. S.No. 79 of 1930, preferred against the 
decree of the Court of the District Munsif of 
Palni in O. § No. 131 of 1929. . 

Messrs. T, M. Krishnasami Atyar and 
K. V. Ramachandra Ayyar, for the Appel- 
lant. 

Mr. B. Sitarama Rao, for the Respondents. 

Judgment.—This appeal raises the in- 
teresting question whether a purchaser from 
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the judgment-debtor ‘of property which has 
been actually sold in execution of the 
decree on a puisne mortgage can, by reason 
of his purchase after the Court auction sale 
but before its confirmation and by reason 
of the disc:arge of the prior mortgage cn 
that property before the confirmation of the 
Court auction sale, claim to be subrogated 
to the rights of the prior mortgagee as 
against the Court auction-purchaser. Tue 
facts are simple. The appellant is the 
` 7th defendant puisne mortgagee decrees- 
holder and Court auction-purchaser. The 
Plaintiffs are the sons of the private pur- 
chaser from the mortgagor. The grst 
mortgage was to one Sami Chetty who is 
the brother of the plaintiff's father; next 
there was a mortgage to the 7th defendant; 
thirdly, there was ancther morigage, to the 
7th defendant on which third mortgage the 
7th defendant sued and got a decree. In exe- 
cution of that decree on the third mortgage 
the property was purchased in Court auction 
by the 7th defendant on November 6, 1926. 
On December 3, 1926, that is, just under a 
month after the Court sale, the judgment- 
debtor sold the same property to the plaint- 
iffs’ father the consideration for the sale 
“being the discharge of the first mortgage in 
favour of Sami Cnetty. The lower Appel- 
late Court finds that the first mortgage was 
probably discharged on December 4 or 5, 
1926, that is to say, before the earliest date 
on which the Cours sale could have been 
confirmed; and it is also found that posses- 
sion was given to the plaintiffs’ father. The 
only question, therefore, is whether this 
transaction clothed the plaintiffs’ father 
with such an interest in the property as 
would entitle him to be subrogated to the 
rights of his brother Sami Chetty. 

Now there is no allegation that the plaint- 
iffs’ father purchased in good faith without 
knowledge of the Court sale. The righis of 
the plaintiffs, therefore, must be based on 
the actual possession of an interest in the 
property at the time when he discharged 
the first mortgage. I have not been referred 
to any case precisely similar to the present. 
The appellant relies on a ruling in Govinda 
Padayachi v. Lokunatha siyar (1), which 
was a case in which è person who claimed 
subrogation claimed on the basis of ‘a sale 
effected long after the confirmation of the 
Court sale and the private sale was further 
qualitied by a direction thet he should 
obtain a re-sale from the Court auction-pur- 
chaser. That was, therefore, quite clearly 
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a casein which the would-be subrogutor’s 
vendor hed no manner of title or interest in 
the property. Another case relied on by 
the appellant is that of Pichaiyappa Cheity 
v. Govindarajulu Mudali (2), which is also 
a ease in which the purchaser acquired no 
title at all as his vendor had no title and 
there was no material for holding that he 
purchased in good faith. The case of Chinna 
Alagumperumal Karayalar v. Vinayaga- 
iha:nmal (3), is a case of a void sale by a 
de facto guardian, the purchaser discharg- 
ing and othi on the property, but not doing 
so in good faith and having ab initio no 
title or interest in the purchased property. 
A similar case is that of Nandurt Sara- 
damba v. Paitabhiramayya (4), wherein 
cases in which 
subrogation claimed on the basis of a title 
which though voidable, was for the time 
being good, are distinguished. On behalf of 
the respondent the cases quoted in the lower 
Appellate Court’s judgment are relied on. 
Thus there is that reported in Syamaldra- 
yudu v. Subbarayudu (5), which is a case 
where the person who claims subrogation 
has title but that title is not good as against 
another person who had an earlier agree- 
ment to sellin his favour. lt was certainly 
an instance of subrogation being allowed 
to a man whose conduct was not bona, fide, 
but it was allowed on the strength of an 
interest subsisting at the time when he dis- 
charged the prior mortgage. Similarly the 
case in Chama Swami v. Padala Ananda 
(6), is one in which there was a subsisting 
title which was voidable but had not been 
avoided at the time when the prior encum- 
brance was paid off. So also the case in Pala- 
malai Mudaliyar v. The Suuth Indian Ex- 
port Company (7), wasa case of a voiduble 
transfer made in fraud of creditors which 
clothed the purchaser with title at tue time 
when he discharged a prior encumbrance, 
though it was liable to be set aside at the 
instance of the creditors. It seems to me 
that the law on the subject is clear though 
its application to the facts of the present 
case is not so simple. A mere volunteer 
who discharges a prior encumbrance has no 
right to claim subrogation; and if a person 

(2) 33 L W 78; 130 Ind. Cas. 506; (1930) M W N 1190; 
A Ïk 1931 Mad. 110. ; 

(3) 55 M L J 861; 117 Ind. Cas. 731; 29 LW6 AIR 
1929 Mad. 110. 

(4) 53 M 952; 129 Ind, Cas, 463; (1930) M W N 601; 
Ind. Ral. (1931) Mad. 271; A IR 1931 Mad. 207; 33 L 
W 20; 60 M L d 13. 

(5) 21 M 143. 

(6) 31 M 439. 
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who has a title void ab initio and no other 
interest in the properiy discharges a prior 
mortgage, he isin the position of a mere 
Volunteer and cannot claim-to be subro- 
gated. Mere possession alone is not sufficient 
to support a claim of subrogation unless 
that possession is accompanied by some 
interest in the property which the person 
in possession is entitled to protect. This, 
however, may possibly be qualified if the 
discharge of the prior encumbrance was 
necessary to prevent an immediate dispos- 
‘session. On the other hand it is quite clear 
‘that a person who holds property under a 
‘tile which, though voidable, is good for the 
time being, is entitled to claim subrogation 
‘to the rights of the mortgagee whom he has 
discharged. 

Now what is the position in the present 
cas?? The plaintifis, according to the lower 
Appellate Court's findings, got into posses- 
sion at atime when the title of the Court 
‘euction-purchaser had not yet been per- 
fected, by the confirmation of the sale. It 
‘has been found that the discharge of the 
prior morigage was also prior to the con- 
_firmation of the sale. It is true that as 
against the Court auction-purchaser the 
‘purchase by the plaintiffs’ father conveyed 
‘nothing, for under the terms of O. XXI, 
‘r. 89, the plaintiffs’ father was not entitled 
‘to pay the decree amount end the statutory 
solatium and gèt the sale set aside. But as 
against the judgment-debtor the plaintiffs’ 
father acquired’ the right to immediate 
‘possession of the land until the completion 
‘of the sale and also the right, if the judg- 

_ment-debtor should exercise his option 
under O. XXI, r. 89, to the title which the 
judgment- debtor would thereby revive. 

I am of opinion that in such circum- 

` stences it cannot be said that the plaintiffs’ 
‘faiher had no interest in the property. It 
is true that the interest which he had wes 
‘of little or no value unless the judgment- 
debtor got the sale set aside under r. 89 and 
in fact there is nothing to indicate any 
‘Intention to getthe sale so set aside. The pro~ 
‘bability seems tobe that this sale tothe plain- 
tifls’ father was intended primarily to give a 
basis for resisting the transfer of Possession 
to the Court action-purchaser. Nevertheless, 
I think it must be held, legally speaking, 
that the plaintiffs’ father did acquire an 
interest in this property which he was 
entitled to protect by the discharge of the 
prior mortgage. Had the Judgment-debtor 
taken action under O. XXI, r. 89, the matter 
would he perfectly plain. Even in the 
absence of such action, I am constrained to 
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hold that there was an interest inthe plaint- 
iffs’ father which he was entitled to protect 
and that he is entitled to be subrogated to 
the rights of the prior encumbrancer. 

The appeal is, therefore, dismissed with 
cosis. 

(Leave to appeal granted.) 

A. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1116 of 1922 
November 29, 1934. 
Nastm Ant, J. 
KASHINATH MUKHERJEE AND orsurs— 
PLAINTIFFs—APPRLLANTS 


VETSUS 
PABAN CHANDRA MANNA anD OTHERS ° 


—DEFENDANTS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 63, 48-C— 
Under-raiyats, if can claim benefit of s. 66 (2). 

The language of s. 66, Bengal Tenancy Act is 
very wide. Theword used there is ‘tenant’ and 
under-ratyats who are tenahts are entitled tothe 
benefit of s. 66 (2), if the provisions of s. 48-C are not 
attracted, f 

of -the 


C. A. from appellate decree 
Additional Sub-Judge, Howrah, dated Feb- 
ruary 16, 1933. $ 

Messrs. Hari Charan Sastri and Manilal 
Bhattacharjee, for the Appellants. 

Messrs. Khitish Chandra Chakravarti and 
Panchanan Ghosal, for the Rospondents. 

Judgment—The appellants are the 
Plaintiffs in a suit for ejectment under 
8. 48-0, cl. (a), Bengal Tenancy Act, as 
also for recovery of the price of Bhag pro- 
duce for fhe years 1332 to 1335 B. S. with 
damages thereon. The Couris below have 
decreed the plaintiffs’ claim for rent for 
the year 1335 B. S. at Rs. 40 per ennum 
with damages ‘thergon at 25 per cent. They 
agreed in dismissing the plaintiffs’ claim 
for ejectmet. Hence the present appeal 
by the plaintiffs. The only point urged in 
support. of the appeal is that in view of 
the terms of the kabuliyai the defendants 
are uot entitled to get the benefit of the 
proviso to s. 48-C, cl, (a). Assuming that 
this contention is ‘correct still the plaintiff 
cannot succeed in tke present appeal. The 
facts in this case are not disputed. The 
defendant held the under-raiyat on the 
basis of 2 regislered kabuliyat dated 1306 
B. S. From the terms of kabuliyatit is’ 
clear that the tenants have got the option 
of paying their rent either in money or in 
kind. The Couris below on 5 construction 
of the kabuliyat have come ‘to the conclusion 
that the under-raiyats are protected by 
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the proviso to s. 48-0, cl. (a), Bengal 
Tenancy Act and have given the benefit 


of -s. 66. (2) to them. Now s. 48-C, cl (a) 
is in these terms: 

“An under-raiyat shall, subject to the provisions 
of this Act be liable to ejectment on one or more 
of the following. grounds, and not otherwise, 
namely (a) on the ground that lie has failed to 
pay. an arrear of rent: Provided that, if the under- 
ratyat is one whose rent is peyable in terms: of 
cash and mot of produce and he pays through the 
Jourt all arrears up-to-date together with such in- 
terest and damages as. the Court mry award, he 
shall not be liable to ejectment on account of such 
arrears,” 

This section, therefore, is controlled by 
the other provisions of the Act. Section 66. 
of: Ihe Act runs as follows: 

“When. an arrear of rent remains: due from a 
tenant not:being a permanent tenure-holder, a raiyat 

eitolding at fixed rates or an occupancy raiyat, at 
the end ofthe agricultural year (Bengali year) the 
landlord may, whether he has obtained a decree 
for the recovery of the arrears or not and whether 
he is entitled ‘by the terms. of- any contract to. 


eject the tenants for arrears or not, institute a suit - 


to eject the tenant. (2). In a suit for ejectment 
for an arrear of rent a decree Passed in favour 
of the plaintiff shall Specify the amount 
arrear and of the 


and the decree shall not be executed if that 
amount and: the costs of the suit are paid into Court 
within 30:days from the-date of the decree, or 
when, the Oourt is closed, on the 30th day .on the 
day upon which the Court re-opens. (3) The Goart 
may. for special reasons extend the period of'30 days 
mentioned in this section,” e 


The language in s. 66 is very wide. The 
word used there is, “tenant” and itis not 
disputed in this case that the under-raiyats. 
in the present. case are tenants, and that 
they are not mere Bhagidars or Adhidars. 
or. Borgadars,, If the proviso to s. 48-0, 
cl. (@) is not attracted to this case the 
under-raiyats. can claim the benefit, under. 
s. 66, cl. (1). The learned Advocate for 
the appellant did.not seriously dispute this 
position but. he argued that s. 66 con- 
templated cases for ejectment only, and that 
the present suit being a suit for recovery 
of arrears of rent as’ also for ejectment, 
tke provision of s., 66 could not be at- 
tracted to this case. But if this conten- 
tion be correct, the. Present suit is not 
within the purview of s. 48-0 also. 
argument, therefore, is of no assistance to 
the plaintiff. The Courts below were, there- 
fore; right in giving the under- raiyats 
the benetit of s 66, In view of the above 
conclusions, it is not necessary to express: 
any definite opinion as to whether in View 
oÈ the terms. of the kabuliyat, the under- 
raiyats in the present case can claim the 
benefit’ of the proviso to s. 48-0, cl. (a). 
The proviso speaks of an under-raiyat 


of the. 
interest (if any) due thereon. 


This. 
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whose rent is payable in terms of cash and 
not in terms of produce. It is, therefore, 
contended by the learned Advocate. for the 
appellant that where the tenant has got the. 
option to pay the rent either in money or 
in kind, he cannot claim the benefit-of the 
proviso, in other words the argument is. 
that the proviso contemplates cases. where 
the rent is payable only in cash and noh 
cases where the raiyat has not the option 
to pay either in cash orin kind.. There 
is some force in this contention. But as, 
the under-raiyats in the present case are, 


entitled to the benefit of the provisions of. 


s. 66, itis not necessary for the pur- 
Poses of this case to pursue the point 
any further. In any view of the. case the 
Plaintiffs arenot entitled to eject the. de- 
fendants, as it is admitted that the arrears 
ave been all: paid up. | 
$ The appeal e inte: fails, but in the 
circumstances of the c.se, I make no order 
as.to cosis. Leave to appeal under s. 15. 
of the Letters Patent, bas been asked. for 
and is refused. 
N. Appeal dismissed. 


ee 


MADRAS HIGH COURT 
Civil Appeal No. 517 of 1930 
August 21, 1935 
VARADACHARIAR AND STODART, JJ. 
KADAMBERI DEVASWOM URLAN 
AND ANOTHER—PLAINTIFFS—APPELLANTS 
versus 


Taz SECRETARY or STATE ror INDIA Iy, 


COUNCIL—Darenpanr—Responpenr 
Malabar Law—Presumption as to ownership of 
waste lands—Madras Act III of 1905, scope of— 


Suit by jenmi for possession against Government 


Burden of proof of title and possession, 
Whether there be a presumption in favour of 
the ownership of Government in respect of waste 


lands in Malabar or not, where a private person ` 
brings a suit against the Government for posses-. 


sion of waste land, the burden is clearly on him 
to prove his title, and if the suit is based on 
possession and dispossession, to prove that he was 
in possession within twelve years of suit. : 

Whatever may have been the law or custom in 
ancient India, Courts are now concerned with the 
law as declared by the legislature, Secretary of 
State v. Vira Rayon (1) and Meenakshi Amma vy, 
Secretary of State (2), commented upon. Kodath 
Ambu Naryar v. Secretary of State (3), Secretary 
of State for India v. Chellikani Rama Rao (4) and, 
Secretary of State for India v Krishnayya (5), refer- 
red to. ` 


C. A. against the decree of the Court of 
the Subordinate Judge of Tellicherry in 
O. 8 No. 22 of 1916 (O. S. No. 17 of 1926, 
District Court, North Malabar). 

Mr. P. Govinda Menon, for the Appellant 


| 
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The Government Pleader, for the Res- 
pondent. 

Varadachariar, J.—This is an appeal 
against a decree dismissing the plaintiff's 
suit in ejectment. The plaintiff sued for pos- 
session of 51- items of land specified in the 
plaint schedule, on the footing that till 
1917 these lands had been in his posses- 
sion directly or through tenants and that 
in 1917 theGovernment took forcible pos- 
session thereof. Admittedly these lands 
have not been assessed to revenue, nor 
are they included in the pattah issued to 
the plaintiff. The evidence shows that over 
considerable portions of the suit lands a 
kind of grass grows whichis used by the 
members of the public for thatching houses. 

As regards some of the items in the 
plaint schedule, the learned Subordinate 
Judge dismissed the suit on the preliminary 
ground that the notice issued under s. 80 
of the Code in respect of these items pro- 
ceeded on a different ground of title from 
that now relied on. The objection to this 
finding of the learned Subordinate Judge 
has not been pressed before us. The ap- 
peal, therefore, necessarily fails on that 
ground so far as these items are con- 


cerned. 

On behalf of the appellant, Mr. Govinda 
Menon raised a general contention that the 
learned Subordinate Judge was not justified 
in dealing with the case on the footing that 
the onus lay. onthe plaintiff to prove title 
and possession asif a presumption of title 
in favour of Government existed in the case. 
He relied upon certain observations in 
Secretary,of State v. Vira Rayan (1), and 


the reference to them by Sankaran Nair, J., - 


Meenakshi Ammav. Secretary of State for 
India (2), at pp. 392 and 393*. As pointed 
out by their Lordships of the Judicial Com- 
mittee in Kodath Ambu Nayar v. Secretary 
of State for India (3), whatever may have 
been the custom in ancient India or under 
Muhammadan Rule, we are now concerned 
with the state of the law as latterly ad- 
ministered or declared by the legisla- 
ture. In Seeretary of State v. 
Vira Rayan (1), the learned Judges 
no doubt emphasise the distinction between 
the rule obtaining in the East Coast Dis- 
tricts ; and therule which was supposed to 

(1) 9M 175 at p. 179. 

(2) 26 ML J 385; 24 Ind. Oas. 547;15 M L T 247; 1 
L W 307; (1914) M W N 521. 

(3) 47 M 572 at p. 577; 80 Ind, Cas, 835; A I R 1994 
P C 150; 26 Bom. L R 639; 47M LJ 35; 20L W 49; 
35 M L T 128; (1924) M W N 572; 511 A 257; 290 W 
N 365 (P. C.). 


«Pages of 26 M. L. J.— Ed. 
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be applicable to Malabar in the earliest 
years ofthe 19th Century. At the bottom 
of p. 179, they recognise that there is no pre- 
sumption in Malabar that forest’ lands are 
the property of the Crown; but on p. 180 
they proceed to deal with the case cn the 
alternative footing that even in Malabar 
the Crown may have the right to oust any 
person who, without its sanction, occupies 
waste lands which hes not been appropri- 
ated for any public purpose. It must be 
remembered that the Government was 
plaintiff in that case and the learned Judges 
therefore say th-t like any other suitor 
the Crown suing in ejectment must succeed 


on proof ofits own title and posses- 
sion and cannot compel the defendant 
to prove possession for 60 years. How far 


the observations in Secretary, of State v. 
Vira Rayan (1), can be safely followed after 
the decision of thé Privy Council in Secretary 
of State for India v.Chellikant Rama Rao 
(4), may have to be considered when the gues- 
tion arises, and in Secretary of State for 
India v. Krishnayya (5), the learned Judges 


emphasize the fact that the observa- 
tions in Secretary of State v., 
Vira Rayan (1), must be understood 


in the light of the facts of that case. We 
make “the8é observations particularly in 
view of the fact that the legislature has in 
Madras Act IIT of 1905 laid down a general 
presumption in favour of State ownership 
in respect of all lands save in so far as 
the same are the property of one or other 
of the person specified in sub-cls. (a) to 
(e) of s. % cl. 1 and sub-cl. (e) refers 
to ajenmi in Malabar. Even assuming 
for the sake of argument that the Secretary 
of State v. Vira “Rayan (i), can 
be relied on to the extent of lay- 
ing down a negativé proposition, namely, 
that there is no presumption of State owner- 
ship of waste lands in Malabar, it will bea 
matter for consideration whether sub-cl. (e)of 
s. 2(1) will not further require positive 
proof that the land in dispute belongs to a. 
particular individual as jenmi. It is un- 
necessary for the purpose of this case to. 
say more than that on this aspect of the 
case, because the appellant here is suing 
as plaintiff in an action in - ejectment 
and it is well established that he must 
succeed on proof of his own title and not 
merely on the absence of title in the de- 


fendant. 
(4) 39 M617; 35 Ind. Vas 902; 31 ML J 324; 20 O 
W N 1311; (1916) 2M W N 224; l4 A LJ1li4; 20 M ` 
LT 435; 4 L W 486. 18 Bom. L R 1007; 25 CLJ 69; 
43 I A192 (P. 0) 
(5) 28 M 257 ab p. 288. 


As he has framed his plaint on . 
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the footing of possession and dispossession, 
he must also prove that he was in posses- 
sion within 12 years before suit.’ 

Mr. Govinda Menon relied on the fact 
thatin Meenakshi Amma v. Secretary of 
State for India (2), case Sankaran Nair, J., 
also refers to Madras Act II of 1905. But 
the learned Judge only makes this pass- 
ing observations in his judgment, namely, 
that if the river bed is private property 
then Act IN of 1905 has admittedly no ap- 
plicatioh. This is of course so; but private 
property must mean that it is the proper- 
ty of aparticular individual. The learned 
Judge was there combating the claim put 
forward on behalf of the Government that 
even when private ownership of the adja- 
cent bank is established the English doc- 
trine of ownership of the bed of the river 
being vested in the proprietors of the banks, 
ought not to be applied to Malabar. He 
was not considering the question of State 
ownership.in the absence of proof of private 
ownership. On the other hand, Sadasivaier, 
J., in his judgment in that case draws at- 
tention to some of the questions which may 
have to be considered in view of the pro- 
visions of Madras Act III of 1906 Cf. the 
remarks on the p. 304 of the Malabar Dis- 
trict Gazetteer (Ch. XI, 1908. Ed.). 
[Their Lordships proceeded to consider’'o the 
merits of the case and concluded as fellows: | 
‘We see no reason to differ from the con- 
clusion of the learned Subordinate Judge 
that the plaintiff has not made out either 
title or possession asalleged in the 
plaint. 

The appeal fails and is dismissed with 
costs. 

A i Appeal dismissed. 


n 


. LAHORE HIGH COURT 
First Civil Appeal No. 1275 of 1929 
June 27, 1935.. 
Jal Lan AND SALE, Jd. 
MALAN DEVI— APPELLANT 


versus 
AMRITSAR NATIONAL BANK, Lop. AND 


OT. IERS— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), 3. 28— 
Defence as to want of leave not taken in lower Court 
—Objection, if to be deemed to be waived—Gift— 
Intention of parties to defeat or delay creditors of 
donor—Gift, if voidoble — Transferees from donee, 


position of—Transfer of Property Act (IV of 1882), 


s. 53. 

Where a defence as to want of leave under a section 
corresponding tos. 28, Provincial Insolvency Act, is 
not specifically taken in the lower Court, the proper 
order is to rule thet the objection has been waived 
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and cannot be pressed later, Subramanayam v. 
Narasimham (3), followed. oe 

Where the intention of the parties to a gift is to 
defeat and delay the creditors of the donor, the gift 
is voidable at the instance of the creditors and un- 
less the transferees of the donee are entitled to pro- 
tection under s. 53, Transfer of Property Act, they 
must suffer. : é 

F. O. A. from the decree of the ' Senior 
Sub-Judge, Lahore, dated February 15, 
1929. 

Messrs. J. G. Sethi and J. N. Aggarwal, 
for the Appellant. i 

Mr. Shamair Chand and Mr. Yashpal 
Gandhi for Mr. F'akir Chand, for the Res- 
pondents. ` 

Sale, J—In execution of a decree for 
Rs. 97,476 with costs, against Kirpa Ram, 
insolvent, the Amritsar’ National Bank 
in liquidation attached, as ‘the property 
of the judgment-debtor, 94 bighas of 
agricultural land and three houses bear- 
ing Nos. 980, 981 and 1081. This pro- 
perty had been the subject of a gift made 
by. Kirpa Ram to his wife Musammat 
Malan on May 22, 1924. By a sale deed 
dated January 6, 1927, Musammat Malan 
sold houses Nos. 980 and 981 to Durga 
Das. As regards house No. 1081 Musam- 
mat Malan held under this ‘deed of gift 
a half share which by a deed dated Janu- 
ary 7, 1927, she mortgaged with possession 
to her husband’s brother Ram Rakha Mal 
who already claimed ownership of the 
other half of this house on a partition 
from Hira Lal, the third brother. The 
attachment of this property led to separate 
objections by Musammat Malan, Durga Das 
and Ram Rakha Mal The objection of 
Musammat Malan and Durga Das were 
allowed by the executing Court and the 
Bank in liquidation instituted a declaratory 
suit under Ö. XXI,r. 63, Civil Procedure 
Code, in respect of the land and houses 
Nos. 980 and 981. The objections of 
Ram Rakha Mal were dismissed and he 
instituted a similar suit in respect o 
house No. 1081. 


The trial Court has held that the gift 
by Kirpa Ram in favour of Musammat 
Malan on May 22, 1924, was not genuine 
but a sham transaction intended merely 
to defeat and defraud the claims of Kirpa 
Ram’s creditors, and as such, is void against 
the Bank. As regards the sale to Durga 
Das, the trial Court held that. it was for 
consideration; while the validity of the 
mortgage in favour of Ram Rakha Mal 
was not in contest; but in view of the 
finding that the gift by ‘Kirpa Ram in 
favour of Musammat Malan. was void, the 
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trial Court held that Musammat Malan 
had no title to’ sell or mortgage any of 
the property and found throughout in favour 
of the Bank. From these decisions Musam- 
mat Malan and Durga Des have preferred 
appeals Nos. 1275 and 1276 of 1929 while 
Ram Rikha Mal has preferred Appeal 
No. 1402 of 1929: These three appeals 
can be conveniently decided by the same 
judgment. -It is material here to state the 
facts leading up to the decree obtained 
by the Amritsar National Bank in liquida- 
tion, the execution of which has given 
rise to the present suits. On August 26, 
1918, S.. Balwant Singh was alleged to 
have executed a pro-note for Rs. 40,000 
in favour of Kirpa Ram who, on July 26, 
1922, endorsed it to the Amritsar National 
Bank. The Bank issued notice to sS. 
Balwant Singh who immediately repudiated 
the pro-note as a forgery. Subsequently, 
in May. 1923, the Bank went into liquida- 
tion and on July 31, 1923, the liquidators 
served Kirpa Ram as the endorser of the 
pro-note with a notice of demand. This 
notice was followed by a suit instituted 
by the Bank in liquidation on the pro-note 
against Kirpa Ram and Balwant Singh. 
As against Balwant. Singh the claim was 
dismissed, but the suit was decreed against 
Kirpa Ram on October 20, 1926, the 
decree being confirmed on appeal by a 
Diao Bench of this Court on March 18, 

Jt was held in this suit both by the 
trial Court and by the High Court in 
appeal that though there was no proof 
that the pro-note had been execùted by 
Balwant Singh for consideration, it had 
been transferred for valid consideration 
by Kirpa Ram to the Bank, the consi- 
deration. being a fixed deposit receipt for 
Rs. 40,000 bearmg interest at six per cent 
per annum. ae wa for determina- 
ion, common to all these appeals,.is the 
validity of Kirpa Ram's gitt n his wifë- 
Musammat Malan in May 1924 and its 
effect on the title of Musammat Malan 
and of Durga Das and Ram Rakha Mal, 
who claim through her. But in the course 
of his arguments on behalf of Musammat 
Malan, Mr. Sethi also urged that the suit 
by the Bank in liquidation, in respect of 
the landed property in Musammat Malan’s 
possession, is not competent and before 
considering the. validity of the gift to 
Musammat Malan it is necessary to decide 
this objection. Kirpa Ram was on his own 
petition adjudicated insolvent on March 21, 
1928; and: Mr. Sethig urges that the suit 
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by the Bank in liquidation, which was 
instituted on April 29, 1928; (that is after 
Kirpa Ram's adjudication order) was not 
competent in the absence of permission 
by the Insolvency Court under s. 28, 
Provincial Insolvency Act. It was objected 
on behalf of the Bank that this was a 
new point not raised either in the Court 
below or in the grounds of appeal, but 
was agitated for the first time in argu- 
ments. So far as the suit by the Bank 
is concerned, T am of opinion that Mr. 
Sethi has attempted to agitate a new point 
in appeal. In the lower Court's judgment 
at p. 39 of the paper book relating to 
Musammat Malan Devi's case, the’ following 


passage occurs : 

“The Amritsar National Bank is under liquida- 
tion, and it is further pleaded on their behalf 
that the suit did mot lie without the sanctioh 
.... of the Insolvency Court. My learned predecessor, 
Pt. Devi Dayal Joshi, by his order dated- May 4, 
1928, decided the last mentioned plea holding that 
as Kirpa Ram was adjudicated an insolvent after 
the institution of the suit sanction of the Insolvency 
Court was not necessary.” 


In this paragraph the Senior Sub-Judge 
was dealing with tie case of Ram Rakha 
Malv. The Official Receiver of the Amritsar 
National Bank in liquidation. Itis a fact 
that in Ram Rakha Mal’s case, which was 
instituted on December 3, 1927, (that is 
before the adjudication’ of Kirpa Ram as 
insolvent), an objection was taken’ on be- 
half of the Amritsar National Bank in 
liquidation that Ram Rakha Mal could not 
institute his suit against’ the Official 
Receiver without the permission of the 
Insolvency Court. The Sub-Judge then 
in charge of the case rejected this preli- 
minary objection on the ground that as 
Ram Rakha Mal, the plaintiff, was not a 
creditor the case, was not governed by 
the provisions of s. 28, Insolvency Act, 
which only applies to suits brought by 
creditors with respect to debts provable 
by them and that, in any case, the pro- 
visions of s. 28, so far as they render the 
leave of the Insolvency Court essential, 
came into effect only after the order of 
adjudication, whereas the suit had been 
commenced before the order was passed. 
So far as the suit brought by the Amrit- 
sar National Bank against Musammat Malan 
Devi is concerned, Í am. satisfied that no 
objection was taken in the. lower Court 
either in issues or in arguments, to the 
effect that the permission of the Insol- 
vency Court was a condition precedent 
to the institution of the suit. Nor has 
this point been taken «in the ‘grounds of 
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appeal. In point of fact, ¿s would ap- 
pear from an order of the Insolvency Judge 
printed at p. 67 of Musammat Malan 
Devi's paper-book, an application was 
made by: the. Amritsar National Bank in 
Liquidation. under s. 28, Insolvency Act, 
and. permission was duly granted to im- 
plead the Official Receiver as a party. 
This order by the Insolvency Judge can 
only mean that the Insolvency Court did 
give permission. for the suit to proceed. 
But Mx. Sethi goes further and: urges 
that: such leave is a condition precedent 
to the institution: of the suit and that it 
should have been obtained before the 
institution: of the suit. In support of his 
arguments Mr. Sethi relies mainly on 
Vasudeia Kamath v. Lakshminarayana 
Rao (1) and Mahomed Adjum v. E. M. 
Chettyar Firm (2). As a matter of fact, 
there is a conflict of authority on this 
point; and if Mr. Sethi. had raised this 
defence in the lower Covrt, it would have 
been necessaty to consider in some detail 
the. rulings for and against this proposi- 
tiou. But it is clear that this defence 
was not raised in the lower Court, nor 
was it mentioned in the grounds of appeal 
andé in these circumstances I'consider that 
the objection must be deemed to have 
been waived. The authority for this view 
is Subramannyam v. Narasimham-(3), Let- 
ters Patent appeal (which also. distinguishes 
Vasudeva Kamath v. Lakshminarayana 
Rao (1), on which Mr. Sethi has relied), 
wherein it was held--that where a defence 
as to want of leave under asection cor- 
responding to s 28, Provincial Insolvency 
Act, is: not specifically taken. in the lower 
Court, the proper order is to rule that 
the objection. has been. waived and cannot 


be pressed later: 

“There is not really any’inherent want of jurisdic- 
tion, The prohibition is. merely a restraint on the 
ee of jurisdiction, and ig a matter of pro- 
cedure,” 


With: this view, I agree; without, there~ 


fore,. deciding’ whether a suit instituted 
without permission can be validated by 
obtaining. permission subsequently; I would 
hold that the objection must. be deemed 
to have been waived: in the present case. 
Turning, now to the validity of the gift 
by Kirpa Ram to his wife in May 1924, 
it. has been: urged in appeal that the 
(1) 42 M-684; 52 Ind. Cas 442; AIR 1919 Mad. 167; 
36 MD J 453; 9L W475; 26M L T 90; (1919) M W 


MG 9R 7; 198 Ind. Cas. 382; A I R 1930 Rang.. 


(È AIR 1929- Mad, 323; 119 Ind. Oas. 46:56 M 
L J+489; 29E W 349; Ind. Rul; (1929) Mad. 878. 


¿Amritsar 
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object which Kirpa Ram had in view in 
making the gift was to provide for his 
wife and two sets of sons in the face of a 
family dispute and that no intention to 
defeat or defraud his creditors can be 
inferred. There is undoubtedly evidence 
that prior to this gift there had been a 
family dispute which culminated in a 
reference to arbitration and an award 
given on October 17, 1923, on which a 
decree was passed on June 25; 1924. The 
trial Court finds, however, that this award 
wes collusive and that, in any case, the 
points in dispute, if any, were seltled by 
the award: and that Kirpa Ram could have 
had no motive, other then to defeat his 
creditors, in making another settlement on 
May 27, 1924, by which he gifted oll his 
immovable property to his wife. With 
this view I am in agreement. It is 
undeniable that Kirpa Rem was in debt 
in May 1924. Besides the claim by the 
National Bank in liquidation 
(subsequently decreed) he was indebted 
to the Jain Bank for Rs. 3,000. It is 
irue that no money passed between the 
Amritsar National Bank and Kirpa Ram, 
on the pro-nole, but he had been granted 
by the Bank in consideration thereof a 
fixed deposit receipt for Rs. 40,000 (a 
sum considerably less than the amount then 
due on the face value of the prc-note). 
Since the- defendant Bank had recently 
gone into-liquidation Kirpa Ram must 
even in 1924 have had a shrewd idea 
that he might be held liable to the Bank for 
a much larger sum than he could hope 
ever tc recover from the Bank. His asstes 
and liabilities at the time of his adjudica- 
tion. in 1928 shew that it was mainly this 
heavy liability to the Amritsar National 
Bank (in liquidation) which made him 
insolvent. These considerations taken in 
conjunction with the admitted fact that 
by the gift in 1924 which followed a 
demand from the Amritsar National Bank 
on the pro-note he alienated all his im- 
movable property, lead me to hold that 
his intention in making this gift was in 
fact to defeat. and delay his creditors and 
I have no doubt that his wife Musammat 
Malan Devi was a party to this fraud. 

The question next arises whether in 
these circumstances this gift was, as the 
lower Court has held, void. ab intitio or 
merely voidable. It is not denied that a gift 
was in fact made in 1924: There is evidence 
that this gift wes followed by a mutation 


of the land in: favour of Musammat Malan e 


Devi and that alease.deed of this land 
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also was subsequently executed in her 
favour by a tenant. In these cireum- 
stances, I do not agree with the view of 
the trial Court that the gift was a sham 
transaction and void ab initio. But there 
was a gift; but as the intention of both 
parties to the gift was to defeat end delay 
Kirpa Ram's creditor, it is clear that the 
gift is voidable at the instance of the 
creditor, and that the transferees from 
Musammat Malan Devi must suffer unless 
protected under s. 53, Transfer of Prop- 
erty Act. Turning now to the case of 
the transferees, the trial Court has found 
and the finding has not been contested 
in appeal that the sale to Durga Das was 
for consideration. Similarly the validity 
of the mortgage of another part of 
the gifted property to Ram Rakha Mal 
has not been contested. In these cir- 
cumstances, it is fair to presume that the 
transferees in each case took all reasonable 
care and aeted throughout in good faith. 
It follows, therefore, that both transferees 
Durga Das and Ram Rakha Mal are pro- 
tected by the provision in s. 53, Trans- 
fer of Property Act, to the effect that 
nothing shall impair the rights of a trans- 
feree in good faith and for consideration. 
Iam of opinion, therefore, that both 
Durga Das and Ram Rakha Mal must 
succeed in their objection to the attach- 
ment of the property in their possession. 
So far as Ram Rakha Mal is concerned, it 
is true that he acquired only a half of 
house No. 1081 from Musammat Malan 
Devi, but there is unrebutted evidence on 
the record that the remaining half of the 
house came to him by partition from his 
brother Hira Lal who had himself inherit- 
ed this half from his father Moti Ram 
(vide Hira Lal, P. W. No. 3, at p. 24, of 
Ram Rakha Mal's paper-book). The title 
of Ram Rakha Mal as the son of Moti Ram 
to a portion of this house by inheritance 
was not denied in the lower Court and 
in rejecting the evidence of the Canton- 
ment Register in proof of their title, the 
lower Court was led by special pleading 
into establishing a case which was not 
‘he case of the respondent. Itis clear 
that all three brothers Kirpa Ram, Ram 
Rakha Mal and Hira Leal had a share in 
house No. 1081. There is no reason to dis- 
believe the evidence of Hira Lal that his 
share had gone to Ram Rakha Mal by 
partition. Kirpa Ram gifted his half to 
his wife Musammat Malan Devi. The 
validity of the mortgage of this house to 
Ram Rakha Mal has not been contested, 
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In these circumstances I consider that 
Ram Rakha Mal has established his claim 
that the whole house should be released 
from attachment. ‘ 

1 would, therefore, accept the appeal 
of Ram Rakha Mal, set aside the order of 
the lower Court and grant him a decla- 
ratory decree with costs. I would simi- 
larly accept the appeal of Durga Das, set 
aside the declaration granted to the 
Amritsar National Bank (in liquidation) in 
respect of the property sold to him and, 
dismissing the Bank’s suit pro tanto, direct 
the release from attachment of this pro- 
perty with costs. As regards the land 
gified to Musammat Malan Devi, I am of 
opinion that the Bank must succeed. I 
have given reasons for holding that Musam- 
mat Malan Devi in accepting the gift was 
a party to a fraud perpetrated by her 
husband Kirpa Ram to defeat and delay 
the creditors. The gift is voidable ai the 
instance of the creditors under s. 53, 
Transfer of Property Act, and the present 
declaratory suit instituted by the Bank 
must be deemed to have the effect of 
avoiding it. In respect, therefore, of 94 
bighas of agricultural land, I would dis- 
miss the appeal of Musammat Malan Devi 
and confirm the Bank’s decree. In the 
circumstances of the case, I would leave 
the parties to bear their own costs. 

Jai Lal, J.—! agree. 

N. Order accordingly. 


LAHORE HIGH COURT 
First Civil Appeal No. 1335 of 1932 
January 16, 1935 
TEK HAND AND SKEMP, JJ. 
INAYAT ALI anp ofanrs—D«renDants 
—APPELLANTS 
VETSUS 
MOHAMMAD HUSSAIN AND ANOTAER—- 
PLAINTIFFS AND OTHERS—DEFENDANTS 
— RESPONDENTS 

Custom (Punjab) — Succession— Self-acquired prop- 
erty—Sayyads of Sialkot District —Daughters, if 
succeed in preferense to collaterals - Ancestral prop- 
erty-- Nature of proof necessary. . 

Among Sayyads of Sialkot District daughters of a 
sonless male proprietor succeed to the self-acquired 
property of their father in preference to near collate- 
rals.‘ Mangal Singh v. Indar Kaur (1), followed. 
Budha v. Fatima Bibi (2), Seid v. Said Bibi (3), 
Shahamad Bibi v. Muhammad Bibi (4), Khuda Dad 
v. Rabia Bibi (5), Fateh Din v. Mohammad Bibi (6) 
and Mahi v. Barkate (7), referred to, 

It is necessary for persons relying on the ancestral. 
character of property to prove that the common 
ancestor of themselves and the last male owner 
actually held the property in dispute and that it had 
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devolved from him to the last male holder by inherit- 
ance, and not merely that their common ancestor had 
founded the village. 
KO. A. from an order of the Senior 
Sub-Judge, Sialkot, dated August 1, 1932. 
Dr. Shuja-ud-Din ond Mr. Akbar Ali, for 
Appellants. 
Messrs. Nawal Kishore and Bashir 
Ahmad, for the (Plaintiff) Respondents. 


Skemp, J.—This suit and the appeal 
concern the land left by one Fazal Shah, 
a Bukhari Sayyad of Kotli Amir Ali, Tehsil 
and District Sialkot. The Collector sanc- 
tioned mutation in favour of his collate- 
rals.in the fifth degree. The present 
plaintiffs Mohammad Hussain and Musam- 
mat Ghulam Fatima are, respectively, the 
daughter's son and the daughter's daughter 
ef Fazal Shah. They state in their plaint 
that Fazal Shah died about 40 years ago, 
being succeeded’ by his two widows. On 
the death of one of them the other suc- 
ceeded to the entire estate and died shortly 
before suit. The plaintiffs alleged that the 
land in dispute was. non-ancestral. The 
defendants pleaded thatit was ancestral 
and that in accordance with the Ousto- 
mary Law of the Sialkot District, by which 
the parties were bound, their claims as 
heirs were preferential to those of the 
plaintiffs. The parties went to trial on 
these two main issues and the léarned 
Senior Subordinate Judge found, first, that 
the land was non-ancestral and secondly, 
that in respect of non-ancestral land among 
Sayyads of Sialkot District daughters and 
their issue was not excluded by collate- 
rals of the fifth’ degree. The defendants 
have appealed through Dr. Shuja-ud Din 
who has agitated the same two points., 
Dr. Shuja-ud-Din relies on the stutément 
vf the history of the willage prepared at 
the Settlement of 1865 (Ex. D-1). This sets 
forth that 250 years previously, in the 
reign of the Emperor Aurangzeb, the com- 
mon ancestor Mir Mohammad Mohsin found- 
ed the village in the jungle. This village, 
then called Sayyedanwali, was deserted 
after about 40 years, but re-founded by Amir 
Ali, son of Mir Mohammad Mohsin. Since the 
second foundation the village, which was 
then called Kotli Amir Ali, has never been 
deserted. The statement continues’ that 
Amir Ali took possession of a longer area 
(apparently of a larger area than his father) 
“according to-his means.” Afterwards his 
brother’s son, Faqir Ullah, also came to 


the village and took possession of a small` 


area. Two tarafs, called after Amir Ali 


and Faqir Ullah, were formed comprising 
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the area held by each of them and the 
descendants of one Mir Hadi also came to 
taraf Faqir Ullah. 

The learned Counsel also relies upon 
the pedigree tabie of the owners of the’ 
village prepared at the same settlement, 
and according to remarks in that pedigree 
table, the measure of ownership was “pos- 
session according to means.” ‘According 
to means” is a translation of hasab-i-stata’at 
the words meaning “strength or pecuniary 
means” and from this fact and the fact 
that in the pedigree table, prepared at the 
last settlement of 1913-14, certain acquisi- 
tions by purchases were specifically record- 
ed, he seeks to derive the principle that 
in this village there was a special custom 
whereby the owners held as much land. 
as they could and yet the whole of 
the property was ancestral. But in my 
opinion, this alleged principle is no prin- 
ciple, and this case must be decided in 
accordance with the usualrules. The learn- 
ed Senior Subordinate Judge gave an abbre- 
viated pedigree table of the parties which 
will be useful : 


MIR NAZAM DIN 





| 
Mir Musa 


Mir Pei Din 
kap Din 


| | 
Korum Rukhan Mohammad 


Shah Din. Shah | | 
Sher Shah Pir Snah 

e=Musammat Sultan Bibi | 
(widow) Fazal Shah 


He pointed out that according to the 
Settlement Records of 1865 the arrears own- 
ed by different members of the family 
were very unequal, for instance, Fazal Shah 
and Musammai Sultan Bibi, widow of Sher 
Shah, owned 82 ghumaons odd out of which 
Musammat Sultan Bibi held 129 kanals 
and Fazal Shah 527 kanals odd. Thus 
Fazal Shah and Sher Shah did not own 
land in equal shares. Similarly the 
areas held by the descendants of Mir Faiz 
Din were unequal. The descendants of 
Karam Shah held 64 ghumaons odd, Rukan 
Din's 31 ghumaons odd, and Mohammed 
Shah’s 3l ghumaons odd. These facts are 
prima facie inconsistent with the ancestral 
nature of the property. It is necessary 
for persons relying on the ancestral charac- 
ter cf property to prove that the common 
ancestor of themselves and the last male 
owner actually held the property in dispute 
and that it had devolved from him to the 
last male holder by inheritance, and not 
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merely that their common ancestor had 
founded the village. For these reasons, I 
am in agreement with the learned Subor- 
dinate Judge in holding that appellants 
have not shown thatthe properiy in dispute 
is ancestral. ` 

The next point is whether fifth degree 
collaterals exclude daughters and their 
issue. The Collector in ordering mutation 
in favour of the collaterals relied on Ques- 
tion and Answer No. 47 to Boyd's Custo- 
mary Law of the Sialkot District, which 
states thatin the absence of male lineal 
descendants unmarried daughters take pos- 
session of their father’s property till mar- 
riage but not subsequently. Thisstatement 
is made with regard to all property. The 
answer then says : 

“tnat mairied daughters do not inherit in the 


presence of collaterals, but adds that this is the ` 


general rule, but under the influence of judicial 
decisions some people assert that daughters succeed 
in preference to collaterals of the fifth or more re- 
mote degrees.” 


- This Question and Answer were the sub- 
ject of consideration very recently before 
a Division Bench of this Court in Mangal 
Singh v Indar Kaur (1). It was there point- 
ed out that the answer is ambiguous and 
that it cannot be said with any degree of 
certainty that the distinction between 
ancestral and self-acquired property was 
understood by the persons answering the 
questions. It was also pointed out that in 
a. number of rulings there quoted, a daugh< 
ter had succeeded to the. self-acquired 
property of her father in preference to near 
collaterals. With this ruling I am in res- 
pectful agreement. Dr. Shuja-ud-Din took 
us through the instances and the evidence 
brought on the record in the present case. 
There are five alleged instances in his 
favour, but three of them concern alienations 
effected by widows in favour of strangers 
and are, therefore, irrelevant. A fourth 
Ex-D 9 wasa suit brought to set aside an 
adoption of a daughter's son amongst Say- 
yads of Sialkot District. The suit was suc- 
cessful but the property was ancestral. This 
also is no guide here. Exhibit D-10 is a 
mutation in which a gift made by the 
mother of the las: male-holder to her daugh- 
ter, i.e. to the sister of the last male- 
holder was set aside at the instance of the 
collaterals and is also not relevant On 
the other hand, the learned Subordinate 
Judge at pp. 45-46 of the printed paper book 
has surveyed a number of ‘instances which 
support his conclusion and which are in ac- 


(1) 158 Ind. Cas. 194; ATR 1935 Lah. 106; 16 Lah 
618; 37'P L R 732. f 
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cord with the rulings cited in Civil Appeal 
No. 381 of 1930. For the above reasons 
I am of opinion, that this appeal ought 
to be dismissed with costs and would order 
accordingly. 

Tek Chand, J.--I agree with the con- 
clusions reached by my learned brother on 
both the points which have been argued 
before us. It is true that the “history of 
the foundation” of the village as given in 
the Settlement Record of 1865 shows that 
more than two hundered years ago Amir 
Ali, the common ancestor of the parties, 
and his nephew Faqir Ullah, had refound- 
ed the village, but this fact is insufficient 
to justify the assumption that all the land 
now held by the variou: descendants of Amir 
Ali had devolved on them by inheritance 
from generation to generation. As pointed® 
out in detailin the judgment of the learn- 
ed Senior Subordinate Judge, there is very 
great disparity in the areas owned by 
the various members of the family, includ- 
ing Mir Musa’s descendants, and the plaint- 
iffs have failed to furnish any satisfactory 
explanation as to why this is so. Olearly 
it was for the plaintiffs to exclude the pos- 
sibility of acquisition, otherwise than by 
inheritance from the common ancestor but 
admittedly this they have not done. lt is 
quite possible that during the long time 
that has elapsed since the death of the 
common ancestor, one branch of the family 
might have acquired from another portions 
of the land now held by it, by sale, gift, 
pre-emption, prescription or otherwise, and 
it has not been shown thet this could not 
have been the case. ‘The finding of the lower 
Court that the land has not been proved 
to be ancestral is, therefore, correct. 

On the question of custom, I have no 
doubt that the plaintiffs have succeeded in 
discharging the onus which lay on them, 
that in the tribe to which the parties “be- 
long, daughters of a sonless male proprietor 
succeed to his self-acquired property in 
preference to the collaterals. In the judg- 
ment of the lower Court, the evidence pro- 
duced by the parties has been carefully 
analysed «and it has been shown that, in 
numerous cases in this and the neighbour- 
ing districts daughters were successful, 
and that there is nota single proved ins- 
tance of collaterals excluding daughters 
in succession to such property. Before us 
the appellants Counsel relied solely on the 
presumption arising from the answer to 
Question No. 47 of Boyd’s Riwaj-i-Am. 
This answer has been considered in several 
rulings of this Court and in each of them 
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ib was found’ that not asingle instance was 
fortheoming in support of the custom as 
recorded, whereas there were several ins- 
tances to the contrary. See Budha v. 
Fatima Bibi (2), Said v. Said Bibi 
(3), Shakamad Bibi v. Mohammad Bibi 
(4), Khuda Dad v. Rabia Bibi (5), Fateh 
Din v. Mohammad Bibi (6), Mangal Singh v. 
Indar Kaur (1) and Civil Appeal No. 1308 
of 1932 [Mahi v. Barkate  (7)). 
‘The finding of the lower Court on this 
-point is also correct. I agree that the ap- 
peal fails and must be dismissed with costs. 


N. Appeal dismissed. . 
(D) 4 Lah, 99; 76 Ind. Cas. 921; A I R 1923 Lah 
01 


(3) 10 Lah. 489; 118 Ind, Cas, 398; A I R 1929 Lah. 
“465; 30 P L R 618; Ind. Rul. (1929) Lah. 750. 

(10 Lah. 485; 116 Ind, Cas, 189; 30 PLR 
9678; ATR 1929 Lah, 58; Ind. Rul. (1929) Lah. 461. 

(5) A I R 1930 Lah. 724; 125 Ind. Cas, 609; Ind. Rul, 
(1930) Lah. ‘625. ' 

(6) 11 Lah. 415; 122 Ind. Cas, 727; A I R 1930 Lah, 
971; 31 P L R 760; Ind, Rul. (1930) Lah. 375. 

(7) 161 Ind, Oas. 24; A IR 1930 Lan. 339; 16 Lah. 
985; 8 R'L 665. 
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RAOHHPAL. SINGH, J. 

Musammat TIJJO—PLAINTIFE— APPBLLANT 


VETSUS 
CHIRANJI LAL——DEFENDANT—RESPONDENT 

Charge—Validity— Family litigation compromised 
—Maintenance made charge on property—Compromise 
embodied in decree—Validity of charge — Charge 
not registered — Person not party to compromise, 
whether can enforce charge -- S. 53 (a), Transfer of 
Property Act (IV of 1882), whether applies to such 
case- Defendant, if can take plea that plaintiff had 
let out portion reserved for her. 

Under the provisions of s. 28, cl. (e) of the Specific 
Relief Act in a case where a compromise of doubtful 
rights between members of same family is arrived 
at, any person beneficially entitled thereunder is 
entitled to sue for the specifie performance of the 
contract, If the compromise created a valid charge 
the plaintiff would certainly be entitled to institute a 

. suit. But the law is that ifa deed creating a charge 
is written then it must be registered, otherwise the 
charge could not be enforced. But where the terms 
of the compromise were incorporated in the decree, 
there isno necessity for registration of the crm- 
promise. And ifthe question about the validity of 
the compromise deed on the ground of want of 
registration is between the parties to the compromise, 
then registration is not necessary because the 
terms of the composition deed have been incor- 
porated in the decree. But different considerations 
prevail when a third party who was not a party to 
the suit comes to enforce that claim. Itis obvious 
that the third party when he comes to enforce his 
‘claim is asking the Court to grant him a relief 
‘because of the terms of the composition deed and not 
because those terms have been incorporated in the 
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decree. He was no party to the suit and therefore the 
fact that the terms of the composition deed were 
incorporated in the decree does not place him in any 
advantageous position. He can enforce a charge only 
if he is able to satisfy the Court that it was made in 
accordance with law. The doctrine of part per- 
formance as contained in s. 58 (a), Transfer of Pro- 
perty Act doesnot apply tosuch a case. 

If the charge created is valid, the plaintiff would 
be entitled to recover the amount due regardless of 
the fact whether she has let out the house reserved 
for her to tenants or whether she is occupying a room 
in another house with or without the permission of 
the defendant. Onthis ground her claim could not 
be resisted. Ifthe defendant’ considers that she has 
lost her right fto recover maintenance allowance 
because she has let out the house reserved for her 
residence, to tenants, then it is open to him to have 
this question seltled by suing her. So long as the 
defendant does not establish that by letting oùt the 
house the plaintiff has lost her right to recover main- 
tenance, the claim will be enforced. Ifthe defendant 
institutes a proper suit, the question as to whether 
the plaintiff for whose benefit a house has been 
reserved for her life is entitled to lel it or on letting 
it he is deprived of the benefit of the charge created 
in her favour is one which Has to be decided before 
disallowing the plaintiff's claim -for maintenance, 


§.C.A. from the decision of the Additional 
District Judge of Aligarh, dated October 3, 
1933. 


Mr. Panna Lal, for the Appellant. 

Mr. K. N. Malaviya, for the Respondent. 

Judgment.—This is a plaintiff's second 
appeal arising outofa suit to recover a 
sum of money by enforcement of a 
charge. 

The facts which have given rise to 
this litigation between the patties can 
briefly be stated as follows: One Makhan 
Lal was the owner of extensive immova- 
ble property in the District of Aligarh. He 
had a sister whose son was one Shankar Lial. 
Chir-nji Lal is the natural father of 
Shankar Lal. One Musammat Tijjo was 
the sister of Makhan Lal’s wife and it ap- 
pears that she lived in the houseof 
Makhen Lal andlooked after Shankar Lal 
during his minority. Makhan Lal died 
about the year 1924. On his death Shankar 
Lal, son of Chiranji Lal, under the guardian- 
ship of one Babu Lal, obtained possession 
over the estate left by deceased by 
Makhan Lal. 

Shankar Lal died about the year 1926 
and then dispute arose. Chiranji Lal, the 
natuaral father of Shankar Lal, claimed 
the properties of Makhan Lal as heir to 
his own son, Shankar Lal. His case was 
that Shankar Lal had been adopted by 
Makhan Lal and on Shankar Lal’s death, 
he (Chiranji Lal) was entitled to the estate. 
The suit was resisted by some other per- 
sons. Eventually there was @ compromise 
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between the contending parties on Febru- 
-ary 1, 1927. Under the terms of this com- 
promise major portion of the estate went 
to Chiranji Lal. It was agreed that Musam- 
mat Tijjo would occupy one residential 
house during her life-time and that she 
would further get a maintenance allowance 
of Rs. 10 monthly till her death. This 
allowance was made a charge over some 
-immovable properiy which is specified in 
the plaint in this case. 

The plaintiff Musammat Tijjo, came to 
Gourt to recover a sum of Rs. 670 on 
account of past arrears of maintenance al- 
lowance by the sale of the property which 
was charged in respect of this maintenance 
allowance 

Chiranji Lal, the defendant, contested 
the claim. The principal pleas taken by 
him were ihat as Musammat Tijjo was not 
a party to the compromise, she could not 
maintain a suit in respect of the amount 
alleged to be due to her and further that as 
the deed under which a charge is alleged 
to have been created was not registered, 
“ the charge was notenforcible. Another plea 
taken by Chiranji Lal was that the plaintiff 
had been occupying a room in another house 
belonging to his estate without payment 
of any rent and that she had let out the 
house reserved for her residence ona 
monthly rent of more than Rs. 10 and in 
view of these circumstances she was not en- 
titled to relief. 

The suit was dismissed by both the Courts 
and the plaintiff has come up in second ap- 
peal before this Court. 

The first question for consideration in 
this case is whether the plaintiff is entitled to 
enforce the charge. The position is this. 
Chiranji Lal and some other persons were 
litigating about the estate which once be- 
longed' to Oniranji Lal’s son, Shankar Lal. 
A compromise was arrived at under which 
they settled their differences, each getting 
a portion in the estate. There was a fur- 
ther agreement between the two ander 
which the defendant undertook to pay a 
sum of money monthly to Musammat Tijjo. 
- The termsof the compromise were incorpo- 
ratedin the decree which was eventually 
prepared in that case. The contention of the 
learned Counsel for the plaintiff-appellant is 
that this created a valid charge which could 
be enforced by her. On the other hand the con- 
tention of the learned Counsel appearing for 
the respondent is that as the deed of com- 
promise was not registered, no valid charge 
was created. This is one of the questions 
for determination in this case. en 
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It is true that Musammat Tijjo was not 
a party to the suit in which the compromise 
was arrived at but that does not dispose 
of the pointin issue. Under the provisions 
of s. 23, cl. (c) of the Specific Relief Act; in 
a case where a compromise of doubtful 
rights between members of same femily is 
arrived at, any person beneficially entitled 
thereunder is entitled to sue for the specifie 
performance of the contract. Lf the com- 
promise created a valid charge, the plain- 
tiff would certainly be entitled to institute 
a suit. The question, however, is whether 
the composition deed had the effect of 
creating a valid charge. Admittedly it 
was not a registered document. The law 
is that if a deed creating a charge is 
written thenit must be registered; other- 
wise the charge could not be enforced. 
Learned Counsel for the  plaintiff- 
appellant in this case however contends 
that ès the terms of the compromise were 
incorporated in the decree, there was no 
necessity for registration of the compromise. 
After aconsideration of the arguments ad- 
dressed to me on both sides, I am of opinion 
that the contention of the learned Counsel 
for the defendant must be accepted on this 
point. Ifthe question about the validity of 
the compromise deed on the ground of want 
of registration had been between the parties 
to the compromise, then 1 would have had 
no hesitation in holding that registration 
was not necessary because the terms of the 
composition deed have been incorporated in 
the decree. In my opinion, however, dif- 
ferent considerations prevail when a third 
party who was not a party to the suit comes 
to enforce that claim. It is obvious that 
the third party when he comes to enforce 
his claim is asking the Court to grant him 
a relief because of the terms of the com- 
position deed and not because those terms 
have been incorporatedin thedecree. He 
was no perty tothe suit and therefore the 
fact thatthe terms of the composition deed 
were incorporated in the decree does not 
plece him in any advantageous position. 
He can enforce a charge only if he is able 
to satisfy the Court that it was made in 
accordance with law. As I have already 
pointed out, in this case the deed creating 
the charge was not registered and it ap- 
pears to me that in tuese. circumstances 
the plaintiff cannot ask the Court to en- 
force the agreement contained in her favour 
ina deed which should have been 
registered, but was not registered. 
I may point out that several cases 
have been cited before me.on both sides 
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but they do not help us in deciding the 
point in issue because in noneof those 
cases the party seeking to enforce the charge 
happens to be athird party and who was 
not a party to the suit in which the compro- 
mise sought to be enforced was arriv- 
ed at. 

Another point which both the Courts 
below have taken against the plaintiff is 
this. Admittedly sue is occupying a room 
in the upper story of a house belonging to 
the defendant. She has also let out the 
house whica was reserved under the terms 
ofthe compromise for her during her life- 
time to some other persons and she has 
been realising the rent from her tenants 
which comes to over Rs. 10. The lower 
Courts have therefore held that in these 
circumstances sheis not entitled to re- 
cover the maintenance due. I find myself 
unable to agree with this contention. If 
the charge created is valid, the plaintiff 
would be entitled to recover the amount 
due regardless of the fact whether she 
has let out the house reserved for her to ten- 


ants or whether she is occupying a room 
in another house with or without the 
permission of the defendant. On this 


grouad herclaim could not be resisted, If 
the defendant considers that Musammat 

` Tijjo hes lost her right to recover main- 
tenance allowance because she has let out 
the house reserved for her residence, to 
tenants, then it is open to him to have this 
question settled by suing her. So long as 
the defendant does not establish that by 
letting out the house, the plaintiff has lost 
her right to recover maintenance, the 
claim will be enforced. If the defendant 
institutes a proper suit, the question as to 
whether the plaintiff for whose benefit a 
house has been reserved for her life is en- 
titled to let it or on letting it he is depriv- 
ed of the benefit of the charge created in 
her f.vouris one which has to be decided 
before disallowing the plaintiff's claim for 
maintenance. Jam, therefore, of opinion 
that the plaintiffs claim for maintenance 
could not have been resisted on the grounds 
set up by the defendant. 

Learned Counsel appearing for the plain- 
tiff further contended that evenif it be 
found thatthe compromise deed was not 
valid for want of registration, his client 
was entitled to claim maintenance for three 
years prior tc the uate of the suit. In my 
opinion, it isnot necessary to decide this 
question in this case. The plaintiff's suit 
was for Lhe enforcement of the charge by 
the sale of immovahle property and she did 
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not come to Court on the allegation tha 
even if the charge failed, she was entitled 
to a simple money decree. 

One further point was argued bythe 
learned Counsel appearing for the appellant. 
It was urged that on the ground of part 
performance, the plaintiff's claim should be 
decreed. I, however, do not think that that 
doctrine canbe applied to a case like 
the one before me. The provisions of 


s. 53 (a), do not apply to the case before 
me. 


For the reasons given above, I dismiss 
the appeal with costs. 


D Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 898 of 1935 
December 4, 1935 

TT  ÅLLSOR, J. 
RAM BHAROSEY AND ANOTHER- —-APPLIGANTS 
versus 
EMPEROR-- Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 439, 
540—Offence under Child Marriage Act—Question 
whether girl is or is not over 14 years of age, 
whether question of fact—Court, if should examine 
witness under s. 540 at instance of complainant— 
Examination of witness under s. 540—Evidence not 
favourable to accused—Accused, if entitled to fur- 
ther opportunity to produce more evidence, 

Whether the girl is or is not over l4 years of 
age is a pure question of fact. The Magistrate has 
jurisdiction to decide that fact, and where ne seems 
to have taken every care to get all possible evi- 
‘dence upon the record, there is no resson why the 
High Court should go into this question of fact 

If the Magistrate thinks thet certain evidence is 
necessary for a proper decision of the case, he is 
bound to bring that evidence upon the record under 
the provisions of s. 540, Criminal Procedure Oude 
whether the suggestion emanatesfrom the complain- 
ant or not. He should not of course examine any 
witness under s. 540, Oriminal Procedure Code 
merely because the complainant chooses to suggest 
the witness; but if he himself thinks that the evi- 
ame o athe witness is essential, he is not only 
allowed to examine the witnes i 
bound to do so. eee y lage 

There is nothing in the Criminal Proc ) 
which says that if a witness examined andere en 
gives evidence which is against the accused. the 
accused thereupon must be given a further oppor- 
tunity, to produce more evidence to rebut his state- 
ment. .There may be cases undoubtedly where in 
the interest of justice a Court would normally giv 
the accused such an opportunity, ere 


Cr. Ref. from an order of the i 
Judge, Mainpuri. oe 
Mr. Saila Nath Mukerji, for the Appli- 
grs En : 
r. A. P. Dube, for the Opposite P 
The Assistant Government koe o 
the Crown. , 
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Order.—This is a reference by ‘the 
learned Sessions Judge of Mainpuri. He 
has recommended that ‘the coùviċtion of 
two men underss. 6 and 4, respectively 
of the Child Marriage Restraint Act, should 
be quashed ‘and a re-trial ordered. The 
two accused persons were tried. by the 
District Magistrate of Etawah summarily. 
One of them was fined Rs. 150 ana the 
other Rs. 100. The chief question at 
issue was whether the girl in respect ¢ 
whom the offences are said to have been 
committed was or was not under 14 years 
of age. Evidence was produced by the 
prosecution and then witnesses were exa- 
mined by the accused. Among these 
witnesses was a doctor who gave it as 
his opinion that the girl was over 14 years 
of age. ‘The complainant then made an 
application to a Magistrate suggesting that 
he himself should see the girl and get 
her medically examined by some other 
doctor. The Magistrate acceded to this 
request; and having seen the girl came 
to the conclusion that she could not possib- 
‘ly be over 14 years of age. He had her 
‘examined by the Civil Surgeon. It is 
necessary’ to note ‘that he chose the Civil 
‘Surgeon of his own accord. 
_ The opinion of the Civil Surgeon was 
that the girl was 11 years of age. Be- 
fore the Civil Surgeon could be examined 
‘as ‘a witmess, an application was made to 
the Magistrate by the complainant that 


the evidence of the Civil Surgeon should. 


be recorded. The Magistrate examined the 
Civil ‘Surgeon under the provisions cf 
s. 540, Criminal Procedure Code. He then 
finally “came to the conclusion that the 
necessary facts which constituted the 
offences ‘had been proved, and he passed 
the sentence which I have mentioned. The 
sentences are not appealable but the 
accused -persons filed an application in re- 
visidn in the Court of the Sessions Judge 
with the result that the Sessions Judge 
has made this reference. Whether the 
girl was or was not over 14 years of age 
was a pure question of fact. The Magis- 
trate -had jurisdiction to decide that fact, 
and he, seems to have taken every care 
to get all possible evidence upon the 
record. There seems to beno reason why 
this Court should go into this question 
of fact. One of the legal- points raised is 
that the- Magistrate should -not have exa- 
mined the Civil Surgeon because his- name 
had been suggested by the ‘complainant. In 
the first place it appears that in the first 
instance the Civil Surgeon was not sug- 
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gested by the complainant to the Magis- 
trate, and in the second place if ‘the 
Magistrate thinks that -certéin evidence ‘is 
necessary for a proper decision of the 
case, he is bound to bring that evidence 
upon the record under the provisions ‘of 
s. 540. Criminal] Procedure Code, whether 
the suggestion ‘emanates from the com- 
plainant or not. He should not of - course 
examine any witness under s. 540, Crimi- 
nal -Procedure Code, merely . because the 
complainant chooses to suggest the witness; 
but if he himself thinks that the evidence 
of the witness is essential, he is not only 
allowed to examine the witness but is by 
law bound to do so. The other point is 
that the eccused persons shou'd‘have been 
specifically given an-opportunity’to produce 
further evidence to rebut “the evidence of 
the Civil ‘Surgeon when it was- found that 
evidence was against their-interest. I can 
find nothing in the Criminél Procedure 
Code which says that if a witness exa- 
mined ‘under s. 540 gives evidence which 
is against the accused, the accused there- 
upon must lie given a further opportunity 
to produce more evidence to ‘rebut his 
statement. There may -be cases undoubted- 
ly “where in the interest of justice a Cotirt 
would normally give the accused such an 
opportunity, but this does not ‘seem to 
be one of them. 

The accused hed already produced 'evi- 
dence including the evidence of a doctor, 
and it isnot very ‘clear what further evi- 
dence they could have produced. In: any 
case thisis an application in revision and 
not an appeal. If the accused. really felt 
that there was certain other evidence which 
ought to have been brought ‘on the record 
in their interests after the Civil Surgeon 
had heen examined, they could have made 
an application to the District Magistrate 
to give them an opportunity to produce 
that evidence. It does not appear that 
any such application was made or that 
there was any protest ‘against -the Court 
proceeding to judgment after the Civil 
Surgeon “had ‘been examined. In these 
circumstances, I see no reason to interfere 
in this case in revision. I reject the re- 
ference. 

D. Reference rejected. 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 118 of 1934 
August 2, 1935 
SULAIMAN, O. J. AND BENNET, J. 

- DAL CHAND AND oTABRS—DEFENDANTS 
—ÅPPELLANTS 
versus 
. NATHU LAL AND OTABRS—PLAINTIFFS 
— RESPONDENTS. 

Civil Prozedure Code (Act V of 1908), 0. XXI, r. 54 
—-Execution — Attachment of malguzaria share— 
Letting out lands im ordinary course of management 
whether prohibited—Jurisdiction—Civil Court, if can 
treat tenant as trespasser — Agra Tenancy Act (III 
of 1926), s. 230, 

The grant of lands to tenants inthe ordinary 
course of management cannot be prohibited. The 
mere fact that the zemindar’s estate is under attach- 
ment would not take away his authority to grant lands 
to tenants in the ordinary course cf the management 

eof the zemindari, so long as the interest in the estate 
has not passed on to the auction-purchasers. Such 8g- 
ricultural leases would not ordinarily be transfers of 
interest prohibited by O. XXI, r. 54, Civil Procedure 
Code. It would be unfair to hold that once a share 
in a village has been attached, the judgment-debtor 
must allow all lands in the village to remain vacant 
and should not let them to tenants because such 
letting may entail the consequence of their becoming 
statutory tenants. The mare fact that by operation 
of law tenants immediately become statutory tenants 
would not ‘prevent zemindars from letting out lands 
and realising their rents from thetenants, even though 
the estate itself is under attachment, On the other 
hand sucn a power cannot be allowed to be ex- 
ercised so as to defraud the just rights of attaching 
creditors. 

The Civil Court has jurisdiction to grant a declara- 
tion that a certain document which exists was 
obtained fraudulently and is, therefore, not binding 
on a person whose rights it purports to affect; but the 
Civil Court would not have jurisdiction to treat a 
personwho islawfullya tenant as a trespasser and 
order his ejectment when sucha suit is barred from 
the cognizance of the Civil Court under s, 230, Agra 
Tenancy Act. ` 


L. P. A. against an order of Mr. Justice 
Collister, dated May 4, 1934. 

‘Messrs. N. P. Asthana and B. N. Sahai, 
for the Appellants. 

Mr. Nanak Chand, for the Respondents. 


Sulaiman, C. J.—This is a defendants’ 
appeal arising out of a suit brought by the 
plaintiffs who have now become the zamin- 
dars of the village under an auction pur- 
chase, for dispossession of the defendants 
and for recovery of possession and damages. 
The plaintiffs held a money decree against 
the previous zamindur and got the village 
attached on February 19, 1926. The attach- 
ment was presumably effected under O. 
XXI, r. 54, by which the judgment-debtor 
was prohibited from transferring or charg- 
ing the property in any way. Certain lands 
were in the possession of tenants against 
whom ejectment proceedings in the Re- 


162-74 8 


DAL OHAND Vi NATHU LAT, (ALL) 49 


venue Court were taken by the then zamin- 
dar, resulting in their ejectmentin May 
1926. These tenants were paying Rs. 93 
rent for the tenancy: OnJuly 27, 1926, the 
zemindar whose village had been attached let 
in the defendants as tenant of those lands cn 


arent of Rs. 20. He put them in as tenants 


under a written lease for one year, for 
which he had taken a nazarana of Rs. 500, 
The new Tenancy Act came into force in 


September 1926, under which ordinarily 
non-oceupancy tenants became statutory 
tenants. The plaintiffs’ case was that the 


defendants’ possession was wrongful and 
that they were trespassers liable to be eject- 
ed by the Civil Court. The defendants set 
up the lease granted by the zamindar, 
which was challenged by the plaintiffs on 
the ground that it was not genuine, and, in 
the alternative, that it was fraudulent end 
therefore noi binding on the plaintiffs. 
Both the Courts below dismissed the plain- 
tiffs’ suit halding that inasmuch as the de- 
fendants had become statutory tenents the 
Civil Court could not entertain the suit. 
On appeal a learned Judge of this Couri 
has come to the conclusion that on the ad- 
mitted facts of this case the transaction 
of lease was a fraudulent transaction intend- 
ed to defraud the probable auction-pur- 
chaser. The circumstance that on receipt 
of Rs. 500 the rent was reduced from Rs. 93 
to Rs. 20 was very significant, and so was 
the circumstance that the new legislation 
was expected to become law soon, under 
which non-occupancy tenants would be- 
come statutory tenants. It is also clear that 
if the agreement to pay only Rs. 20 as rent 
were upheld, then there could, under s, 50 
of the new Tenancy Act, be no enhance- 
ment, except to the extent of Rs. 1-4-0 of 
the existing rent. Having regard to all these 
circumstances the learned Judge of this 
Court came to the conclusion that the 
parties entered into this transaction with a 
view to defraud the present plaintiffs, who 


- became purchasers afterwards. We must 


accept this conclusion. . 

The learned Judge has, however, set aside 
the decree of the lower Courts and sent the 
case back to those Courts for disposal ac- 
cording tolaw. We think it necessary to 
make the legal position clear. The grant 
of lands to tenants in the ordinary course 
of management cannot be prohibited. The 
mere fact that the zamindar's estate is 
under attachment would not take away 
his authority to grant lands to tanants in 
the ordinary course of the management of 
the zamindari, so long as the interest in 
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the estate has not passed on to auction-pur- 
chaserr. Such agricultural leases would not 
ordinarily be transfers of interest pro- 
hibited by O. XXJ, r. 94, Civil Procedure 
Cede, It would be unfeir io hold thet 
once a share in a village has been attached, 
the Judgment-debtor must allow all lands 
in the village toremain vacant and should 
not let them to tanants because such letting 
may entail the ecnsequence of their beccm- 
ing statutory tenants. The mere fact thet 
by operaticn of law tenants immediately þe- 
come- statutory tenants would not prevent 
zamindars from letting ott lands and 
realising their rents from tenants, even 
though the estate itself is under attachment. 
On the other hand such a power cannot be 
allowed to be exercised so as to defraud 
the just rights of attaching creditors. © We 
are therefore of the opinion that so far as 
the letting of the lands by the previous za- 
mindarto ihe present defendents is con- 
cerned, it was valid and the defendant 
became lawful ‘tanants of the lends snd 
iherefcre under ihe new Tenancy Act sub- 
sequently beceme statutory tenants. But 
the contract of lease, particularly the terms 
under which they “were liable to pay cnly a 
nominel rent of Rs. 20, wes undoubledly 
fraudulent, and inasmuch as it was intend- 
ed to defraud the present plaintiffs, they are 
Lot bound by the terms of the lease. 

The Civil Court has jurisdiction to grant 
a declaration that a certain dccument which 
exists was obtained fraudulently and js 
therefore not binding on a person whose 
rights it purports to effect ; but the Civil 
Court would not have jurisdiction to treat 
a person whois lawfully a tenant ag a ires- 
passer and order his ejectment when such 
a suit is barred from the cognizance of the 
Civil Court under s. 230, Tenancy Act. The 
proper course for us to adopt therefore is 
to declare that the lease dated July 22 
1926, which was granted by Sheo Prasad to 
the defendants, was fraudulent and is not 
binding on tke plaintiffs at all, but that the 
defendants by having been let into possession, 
of the tenancies, between agricultural ten- 
ants and therefore statutory tenants cannot 
be ejected by the Civil Court. We may 
also mention that when the contract for 
the payment of Rs. 20 ss rent kes been 
set side by ts, the case js really cne 
where persons have been admitted to cc- 
cupation of land without any rent being 
fixed, so that there would be a liability to 
pay adequate rent under s. 45, Tenancy Act 
which can be determined by the Revenue 
Court which will also fixed the Proper rent, 
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We eccordingly allow this appeal, and 
setting aside the decrees cf all the Courts 
grent ihe following declaration to the 
plaintiff. The terms’ of the lease dated 
July 22, 1923, are void as against the plain- 
tiffs and in no way binding upon them; in 
particular they are not bound by the condi- 
tion that Rs. 20 would bethe rent payable. 
But we dismiss the claim for ejectment es 
the defendants are agricultural tenants. 

We direct that the parties, should bear 
their own costs in all Courts. 

D. Order accordingly. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1476 of 1931 
October 28, 1935 
WADSWORTH, J. 
DOCCA RAMANNA—PLaINTIFF— 
APPELLANT 
VETSUS 

Tus SECRETARY or STATE ro? INDIA 

IN COUNCIL—DEFENDANT—RESPONDENT 

Madras Estates Land Act (I of 1938), s. 20 - Com- 
munal land—‘Setting apart’ for communal purposes, 
meaning of. è 

Where land which is in natural use fur ecmmon . 
purpose has been ear-maiked by classification in the 
registers of the estate as communal poromboke, there 
is a sufficient setting apart of such lands for cemmon 
purposes within the meaning of s.20 of the Madras 
Estates Land Act. That section is not restricted to 
lands artificially made fit for communal pur- 
poses. 


6. C. A. against the decree of the Court 
of the Subordinate Judge of Amalapuram in 
A. S. No. 76 of 1928 preferred against the 
decree of the Court of the District Munsif of © 
Amalapuram in Q. 8. No. 750 of 1924. 

Messrs. G. Lakshmana and G. Chandra 
Sakara Sastri, for the Appellant. 

The Government Pleader, for the Respon- 
dent. 

Judgment.—The appellant brought a 
suit against the Secretary of State claiming 
a declaration of his title to certain land, a 
declaration that the Government have no 
right in that land and a permanent injunc- 
tion restraining the defendant from inter- 
fering with the plaintiff's rights therein. 
There was also a matter of penal assessment 
with which we are notnow concerned. The 
land in question consists of what is alleged 
to be an encroachment on the bed of a 
madugu or lake which lies partly within 
the boundaries of their villages each of 
which is situated in a different estate. In 
this appeal, we are concerned, however, only 
with the portion of the madugu which lies in 
one Village and one estate. The lower 
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Courts have found that the plaintiff encroach- 
ed on this land in Fasli 1333, and has no 
title therein that the landforms part of the 
bed of the madugu and is set apart for 
communal purposes. The lower Appellate 
Court held that though the water of this 
madugu is only occasionally used for drink- 
ing and irrigation by the adjoining land- 
owners, ib serves the necessary purpose as 
anatural drain to receive water discharged 
by the neighbouring lunds and its existence 
is necessary for the ordinary enjoyment of 
these lands and that it is, therefore, com-- 
munal property. 

Ib is argued in appeal firstly that because 
the madugu lies partly in three different 
villages and in three different estates, s. 20 
ef the Madras Estates Land Act has no 
application. It seems to me there is no 
substance in this argument, for we are now 
concerned with lands lying in one village 
and one estate and the fact that similar 
lands forming part of the same madugu lies 
in another village or in another estate in no 
way affects the legal position. 

It is also argued that ihis madugu cannot 
be considered to be land set apart for tke 
commdén use of the villagers because it is 
a natural feature and because the user of 


it is the exercise of a natural right existing- 


in the holders of the adjacent land. I have 
no doubt that the words ‘set apart’ indicate 
some reservation or ear-marking of land 
either by the Government or by the pro- 
prietor or the village coummunity. But it 
seems to me quite unnecessary and in the 
majority of cases impossible for a party to 
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adduce positive proof of the precise circum- - 


stances in which communal land was origin- 
ally set apart for communal purposes. It 
is sufficient to show that there has been 
some setting apart andthat the land is so 
used. Nor dol think it necessary to assume 
that s. 20 only applies to land which has 
been artificially made available for com- 
munal use. It is a feature of village life 
that the village community take advantage 
of the natural features of the ground in the 
conduct of their agricultural pursuits. 
Thus a high rock is used as a thrashing 
floor though its natural features have not 
been altered in any way by the village com- 
munity when they decide to use it for that 
purpose or that the proprietor when he 
decides to recognise that user by a classifi- 
cation. In the same way a pond may be used 
as a drinking source without any alteration 
in its natural characteristics and without 
any act of man other than the decision to 
use it for the purpose for which it is natur- 
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ally suited and to reserve it for that object. 
I do not see why a communal use should be 
any the less a communal use because it is a 
natural use. If it is convenient for the 
owners of land situated in the neighbour- 
hood of a depression to reserve that depres 
sion as a drain or a receptacle for the water 
flowing or percolating from the higher lend, 
that user is a common use just as much as 
it would be ifthe villagers had dug a uole 
in the ground for a similar purpose. As to 
the setting apart, the mere fact that lend 
which is in actual use for common purposes 
has been ear-marked by classification in the 
registers of the estate as communal porom- 
boke is a sufficient indication of the reserva- 
tion or setting apart such asis contemplated 
in s. 20, 

I do not think that it was the inten- 
tion of s. 20 to restrict the reservation to 
land which has been artificially made fit for 
communal purposes and as there is a finding 
of fact of both the lower Courts that this 
land has been set apart for the common use 
of the villagers by reason of the facility for 
draining water from higher lands into this 
depression [am precluded ‘from going into 
the question whether there has been in fact 
a reservation or whether there is in fact a 
common use. In this view I dismiss the 
appeal with costs. 

(Leave to appeal refused.) 

Ae Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 110 of 1935 
February 18, 1936 
Harriss AND Ganca Nara, JJ. 
MAKKHAN LAL—JUDGMENT-DEBTOR— 
APPLICANT 


Versus 
Musammat BHAGWANA KUER—Dugcrez- 
HOLDER— OprosiTs Party 

Execution — Court transferring decree to another 
for execution ~Decree-holder, whether can take out 
execution in both Courts—Civil Procedure Code (Act 
V of 1908), ss. 38, 39. 

There can be no doubt that the execution egainst 
the same property cannot take place in two Courts at 
one and the same time. But there is no bar for exe- 
cution in one Court against the property and in 
another Court by other means. Where a decree is 
passed by one Court and is transferred to another for 
execution, the decree-holder is entitled to make an 
application for execution to the former Court inas- 
much as concurrent execution of decree is permis- 
sible. Sarasti Prasadv The Peoples’ Industrial Bank 





Lid. @), followed. Maharajah of Bobbili v. Nara- 
sarju Peda Baliara Simhulu Bahadur (1), distin- 
guished. 


Held, on merits that the judgment-debtor was 
deliberately making no efforts to pay up the decretal 
amount, Under these circumstances there was no‘ 
reason why the deoree-holder shouldnot be allowed 


59 ; MAKKHAN LAL t. BRAGWANA KUER (ALL) 


to proceed with the execution of her decreein the 
manner allowed to her by the law, that is by the. 
arrest of the judgment-debtor. . 


C. R. App. against the order of the Judge, 
Small Cause Court, Allohabed, dated March 
8, 1935. 


Messrs. J.C. Mukerji and N. C. Tiwari, 
for the Applicant. ` 
Mr. B. N. Sahai, for the Opposite Party. 


Judgment.—This is ¿n application in 
revision by the judgment-debtor, Makkhan 
Lal, against the order of the learned Judge, 
Small Cause Court, Allahabad, for the execu- 
tion of a decree by arrest of the applicant. 
The opposite party, Musammat Bhagwana 
Kuer, had a decree against the applicant. 
She applied for execution on April 19, 1932. 
The decree was trensferred for execution 
against the zemindari property to the Court 
of the West Munsif, Allahabad, on May 20, 
1932, and the prcperty wes attached on 
May 26, 1932. The sale of the property 
has been stayed under the orders of the 
Government. On February 14, 1935, the 
opposite party applied to the learned Judge, 
Small Cause Court, for execulion by arrest 
of ihe applicant, judgment-debtor ou March 
8, 1935, the learned Judge, Small Cause 
Court, ordered the execution to proceed by 
the arrest of the judgment-debtor. Against 
this order the judgment-debtcr has come 
here in revision. 

It was urged by the learned Counsel for 
the applicant that it was not permissible 
to have execution proceedings in more than 
one Court and as the decree had already 
been transferred, as stated above, to the 
Court of the West Munsif, Allahabad, the 
Small Cause Court Judge had no jurisdic- 
tion to entertain another execution appli- 
cation and to pass the order in question. 
Reliance has been placed on s. 38, Civil 
Procedure Code, which lays down:—"A 
decree may be executed either by the Court 
which passed it or by the Court to which 
it is sent for execution.” There is nothing 
in this section to restrict the powers of the 
Court which passed the decree for execu- 
ting it. Section 39 lays down the cases in 
which the decree may be sent to another 
Court.for execution. Under cl. (b), s. 39, the 
Court which passed the decree may cn the 
application of the decree-holder, send it for 
execution to the Court within whose juris- 
diction the judgment-debtor has the prop- 
erty against which the decree-holder wishes 
to execute his décree. There can be no 
doubt that the execution against the same 
property cannot take place in two Courts at 


“and to pay up the decree. 
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one andthe sams time. But there is no 
bar for execution in one Court against the 
property and in another Court by other 
mens. 

The learned Counsel for the applicant 
relies on Maharajah of Bubbili v. Nara- 
saraju Peda Beliara Simhulu (1). But this 
ease does not help the applicant as it does 
not touch the point of concurrent execution 
in more than one Court at one end the 
same time. It only relates to the execution 
ageinst e property. The point was con- 


sidered in Sarasti Prasad v. Peoples’ 
Indusirial Bank, Ltd. (2) where it ‘was 
held :— 


“Where a decree is passed by one Court and is 
transferred to another for execution, the decree- 
holder is entitled to make an application for execu- 
tion to the former Oourt inasmuch as concurrent 
execution of decrees is permissible.” . 

As regards the merits of the case, the 
decree was passed in March 1932, on the 
basis of a pro-note of 1929. The judgment- 
debtor hes not paid anything out of the 
decretal amount since 1932 when the decree 
was passed. As already stated, the execu- 
tion of the decree by sale of the zemindari 
property has been stayed under the orders 
of the Government. It, therefore, became 
necessary for the decree-holder t take 
some other means to realise the money. It 
has not been shown that the judgment- 
debtor cannot arrange to raise money by 
mortgaging his zemindari property or other- 
wise to satisfy the decree. It appears that 
the judgment-debtor is deliberately mak- 
ing no efforts to pay up the decretal amount. 
Under these circumstances there is no 
reason why the decree-holder should not 
be allowed to proceed with the execution of 


cher decree in the manner allowed to her by 


the law. 

It was also urged by the learned Counsel 
for the applicant that the applicant may be 
allowed some time to arrange for the money 
A stay order in 
favour of the applicant was passed on 
March 11, 1935. The applicant, therefore, 
has had about one year to make arrange- 
ment for the payment of the decretal 
amount if he had wished to do so. There 
is no force in the application. It is, there- 
fore, ordered that the application be dis- 
missed with costs. The stay order is dis- 


charged. a 
D. Application GA 
1) 39 M 640; 36 Ind. Cas. 682; A 3 16; 
aN L P3003 8Bom.L R 909; 14 A L J 1129; 20M 
LT 479; 24 O LJ 478; 4L W 558; (1916)2 M W 
541;21 0 W N 162; 1 W 26; 43 IA 238 (P O. 
(2) 15 A L J 532; 39 Ind. Cas. 729. 
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_ALLAHABAD HIGH COURT 
Civil Revision Application No. 455 of 1935 
February 27, 1936 
ALLSOP, J. 
SARJURAM SAHU—Appiicant 
VETSUS 
Musammat DULARNA BIBI—Opposite 
Party 
Costs—Fees to legal practitioner—Court must be 
satisfied that such fees were paid—Certificate by such 


Pleader when enough—Legal practitioner—Allah- 
dad High Court, General Rules (Civil), Chap, XXI, 
ri. 


If an application under r. 1 of Chap. AKI of 
the Allahabad High Court General Rules (Civil) 
is made to the Judge, the Judge has to be satis- 
fied that the payment of fee was made to the 
legal practitioner. He may of course accept 
a certificate given by the legal practitioner if it 
js unrebutted or in any case if he believes it in 
preference to any other evidence which mey be 
before him; but the question is that he must be 
satisfied that the payment was made. 


C. R. App. against the order of the Judge, 
Small Cause Court and Subordinate Judge 
of Gorakhpur, dated October 14, 1935. 

Mr. Harnandan Prasad, for the Applicant. 

Messrs. G. Agarwala and K. N. Agarwala, 
for the Opposite Party. 


Judgment.—The applicant hada dec- 
ree against Jugul Kishore and in execu- 
tion of that decree put certain property 
to sale. Jugul Kishore obtained stay of 
execution by filing two hypothecation bonds 
by way of security. Eventually the ap- 
plicant instituted a suit on the basis of 
these bonds against Jugul Kishore and 
his wife Musammat Dularne Bibi, The lat- 
ter was impleaded because some other 
property had been gifted to her by Jugul 
Kishore and she and Jugul Kishore then 
as joint zamindars had executed permanent 
leases jointly in respect of certain lands 
pertaining to the property mortgaged as 
well as other property. The suit was dec- 
reed as against Jugal Kishore but not 
against Musammat Dularna Bibi and the 
latter wes awarded her costs. She putin 
a certificate that she had paid a sum of 
Rs. 500 to a Barrister in Gorakhpur. There 
was originally some mistake in the decree 
or some alleged mistake, and on an appli- 
cation foramendment, the question arose 
what sum should be allowed to Musammat 
Dularna by way of costs. In this connec- 
tion the applicant raised the objection that 
this sum of Rs. 500 had never been paid 
by Musammat Dularna Bibito the Barrister. 
The learned Judge said that he did not 
think he could make an enquiry and that 
he ae found a certificate on the re- 
cord, 
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I do not for a moment say that the 
learned Judge would not have been Jus 
tifed in accepting the certificate especi- 
ally as it appears that it was not contra- 
dicted by any affidavit by the applicant or 
any one on his behalf, but I am somewhat 
doubtful from the wording of the order 
whether the learned Judge realised that he 
had to satisfy himself that the fee had 
been paid before the amount was includ- 
ed in the decree. Rule 1 of Chap. XXI of 
the General Rules (Civil) of this Court is as 
follows : 

“In drawing up a decree or order no fee fo any 
legal practitioner-not_ appearing for the Crown or 
Government or the Oourt of Wards as a party 
shall be allowed on taxation between party and 
party or shall be included in any decree or order 
ee unless the Munsarim, or, on an application to 
the Judge, the Judge is satisfied that the fee was 
paid to such legal practitioner before the commence- 
ment of the argument atthe conclusion of the evi- 
dence.,....” 

If an application is made to the Judge, 
the Judge has to be satisfied that the 
payment was made. He may of course 
accept a certificate given by the legal prac- 
titioner if itis unrebutted or in any case 
if he believes it in preference to any other 
evidence which may be before him, but the 
question is that he must be satisfied that 
the payment was made. In the present 
case | am not sure that the learned Judge 
directed hisattention to this matter at all. 
That being so, I seteside his order and 
direct that he shall direct his attention to 
this question and pass an order according 
as to whether he is satisfied that the pay- 
ment was made or not. The costs in this 
application will abide the result. ; 

D. Order accordingly. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1449 of 1931 
November 14, 1935 
VENKATARAMANA Rao, J. 
DONDAPATI LAKSHMINARASIMHA RAO 
DONDAPATI RAMA RAO—PLAINTIFFS 
—APPELLANTS 


versus 
GUNDABATHULA RAGHAVAMMA AND 
OTHERS— DEFENDAN IS—RESPONDENTS 

Evidence Act (I of 1872), s. 92 (4)—Mortgage— 
Oral agreement operating to discharge or satisfy the 
mortgage—Admissidtlity. : 

Section 92 (4) of Evidence Act does not preclude 
the admissibility of oral evidence to prove a trans- 
action or contract which satisfies or discharges 
the obligation created by a registered mortgage 
deed. 
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Where, ina suit ‘ona mortgage the defendants 
pleaded that it. was arranged between the mortgages 
and themselves that the former should enjoy one of 
the mortgaged properties for a period of five years in 

‘satisfaction of the mortgage cebt and that the mort- 
gagee was accordingly: let into possession cf the 
said item and the mortgage had accordingly been 
discharged : 


Held, that the agreement pleaded was admissible in 
evidence, as it operated to discharge the mort- 


age. 
$ RE discussed.] i 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Masulipatem 
in A. S. No. 74 of 1930 (A. S. No. 283 of 1929 
District Court, Kristna) preferred against 
the decree of the Court of the District 
a of Gudivada in O. S. No. 340 of 


Mr. P. Somasundaram, for the Appellants’ 
Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Respondents. 
Judgment.—This is a suit for the reco- 
very of a sum of Rs. 583 being the balance 
of principal and interest alleged to be due 
.on the foot of a simple mortgage bond 
dated October 28, 1918, executed by defend- 
. ants Nes. 1 to 4 for Rs. 340 in favour of the 
father of the plaintiffs and the 5th defend- 
ant. The 5th defendant separated from the 
father of the plaintiffs and thereafter the 
interest in the mortgage bond vested in the 
plaintiff's father and after their father’s 
death in the plaintiffs. The defence is that 
in Fasli 1335 the amount approximately due 
and payable in respect of the mortgage 
| bond was abount Rs. 400, and it was then 
arranged between the plaintiffs’ father 
and the defendants that the plaintiffs’ father 
should enjoy the land. Item No. 1 of the 
plaint property being one of the items in 
the mortgaged property for a period of five 
years from Fasli 1335 in full satisfaction of 
the mortgage and the plaintiffs’ father was 
accordingly let into possession of the said 
land and the plaintiffs’ father and after his 
death the plaintiffe have been in enjoyment 
. of the rents and profits thereof and the 
mortgage has accordingly been discharged. 
The learned District Munsif who tried the 
suit gave a decree in favour of the plaintiffs 
finding against the plea of the defendants. 
The learned Subordinate Judge reversed 
his decision and dismissed the plaintiffs’ 
. suit upholding the plea of discharge set up 
by the defendants. 

It is contended in appeal on behalf of the 
plaintiffs by Mr. P. Somasundaram that the 
agreement pleaded is in contravention of 
s. 92 (4) of the Evidence Act and therefore, 
should not be received in evidence and all 
that the defendants would be entitled to, will 
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“be to get credit for the rent realised towards 


the mortgage debt and relied strongly 
on the decision reported in Kaitika Bapamma 
v. Kattika Krishnamma (1). I am of the 
opinion that the agreement pleaded is ad- 
missible in evidence and is not in contra- 
vention of a. 92 (4) of the Evidence Act. 
Section 92 (4) prohibited the admissibility 
of a subsequent oral agreement to rescind 
or modify any contract, grant, or disposi- 
tion of property which is by law required to 
be in writing or which has been regisiered ac- 
cording to the law in force for the time being 
as to the registration of documents but it 
does not preclude the admissibility of any 
transaction or contract in satisfaction or 
discharge of the obligation atising there- 
under. As observed by Sadasiva Ayyar, J. 
in Ariyaputhira Padayachi v. Muthu kumara 
Swami (2). . , 

“A mortgage might even, if created by a registered 
instrument, be proved to nave been extinguished by 
letting inadmissible (including oral evidence) of 
payment of the mortgage amount or by letting in 
admissible evidence of any other transaction which 
operates as a mode of payment.” 

The same view has been taken by Cur- 
genven, and Anantakrishna Ayyar, JJ., 
in Balam Nuokamma v. Sadireddi (3), and 
they held that an oral agreement providing 


for repayment of a mortgage debt filem the 


usufruct of the mortgaged properiy can be 
proved in evidence and observed thet the 
arrangement smounted only toa means for 
discharging the debt by pulting the simple 
mortgagee in possession of the property. 
Two decisions were cited with approval, one 
of the Allahabad High Court in Kam Bakhsh 
v. Durjan (4), and the other of the Calentta 
High Court in Kamla Sahai v. Babu 
Nandan Mian (5). The latter decision is 
on all fours with the facts of the present 
case. In that case, toan action to enforce 
a mortgage the défence was that after the 
execution of the mortgage the mortgagor 
placed the mortgagee in possession of the 
mortgaged premises under an agreement 
by which the mortgagee was to continue in 
possession for seven years and to receive 
the profits in full satisfaction of the amount 
due under his mortgage. The learned 
Judges held that the arrangement set up 
does not alter, contradict or add to or sub- 
tract trom the terms of the original agree- 
ment but merely provides means for the 

(1) 30 M 231. 

(2) 37 M424 at p 431; 15 Ind. Cas. 343; 12M LT 


425; 23 M L J 339; (1912) M W N 854. . 
(3) 53 M L J 863; 107 Ind. Cas, 417; A I R 1928 Mad. 
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(4) 9 A 392; A W N 1887, 65. 
(5) 110 L J 39; 2 Ind. Cas, 13. 
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satisfaction of the bond and, therefore, 
evidence of such an arrangement could be 
given without infringing the provisions of 
s. 92. Mr. Somasundaram contends that the 
decisions in Kattika Bapamma v. Kattika 
Krishnamma (1); lays down a contrary prin- 
ciple and it was not considered by the 
learned Judges in Balam Nookamma v. 
Sadireddi (3). Itseems tome that, if the 
facts on which the decision in Kattika 
Bapamma y. Kattika Krishnamma (1), was 
given are examined, the decision in no way 
conflicts with the decision in Balam 
Nookamma v. Sadireddi (3). In Kattika 
Bapamma v. Kattika Krishnamma (1), there 
was a registered deed of maintenance exe- 
cuted by A in favour of B to give the 
latter an annual payment by way of main- 
tenance. Subsequently when the suit was 
brought to enforce the arrests of mainten- 
ance due thereunder, it was sought to be 
placed in answer that A unable to pay 
maintenance at the rate provided in the 
deed entered into an oral agreement with 
B under which he gave B possession of a 
certain land to be enjoyed by her for her 
lifetime. The learned . District Munsif in 
that case negatived the defence holding that 
s. 92 {4)precluded evidence of such an agree- 
ment being given. On appeal the learned 
District Judge was of opinion that it only 
provided for its discharge and, therefore, 
evidence could be given and relied upon 
the decision in Ram Bakhsh v. Durjan (4). 
Their Lordships disagreed with the view 
expressed by the learned Judge that the 
agreement provides means for a discharge 
and held that it substituted en obliga- 
tion varying or differing from that provided 
in the registered deed and, therefore, under 
s. 92 of the Evidence Act evidence of such 
an arrangement could not be given. In 
the course of the judgment their Lordships 
observe : . 

“The plaintiff is entitled to future maintenance at 
the rate stipulated in the original agreement. But 
this being a suit for arrears of maintenance for 
certain years, it was open to the defendant to plead 
as he has pleaded that in discharge of the defendant's 
obligation to pay maintenance for such years, she 
agreed to take and took possession of certain lands; 
and it is immaterial that she is alleged to have 
taken possession of the land in pursuance of an 
agreement which cannot be proved. The case 
appears to be on all fours with Karampathi Unni 
Kurup v. Thekku Vittil Muthorakutti (6), and also 
to be governed by Gosett? Subba Rao v. Varigonda 
Narasimham (7). The defendant cannot prove the 
agreement to dischage the.claim for maintenance 
on themanner alleged; but he may prove that the 
arrears have been, in fact, discharged in the manner 
alleged.” 

(6) 26 M 195, 

IN 27 M 368, x 
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As I understand this judgment, what their 
Lordships meant is that the agreement 
itself is inadmissible in evidence as the 
obligation under the original agreenment is 
sought to be varied or substituted; but in so 
far as the arrears are concerned, putting the 
plaintiff in possession of the lands might be 
pleaded as a discharge of the arrears. (Vide 
Vaidyanatha Rao v. Kandappa Chetty (8). 
I do not agree with Mr. Somasundaram that 
the language used hy their Lordships 
“arrears have been in fact discharged” 
indicates that an account should be taken 
of the value of the rents and profits.. Even 
assuming it was so, in that case, probably 
as the agreement itself could not be pleaded 
in discharge of the obligation, their Lord- 
ships were inclined to the view that the 
actual realisations from: the land may be 
admissible in evidence for proving pay- 
ments in discharge of the arrears. The 
learned Judges do not refer to Ram Bakhsh 
v. Durjan (4), nor dissent from the view 
expressed therein where a contemporary 
oral agreement putting the mortgagee in 
possession of the property was allowed 
to be pleaded in discharge; on the other 
hand, the reference to the two decisions, 
Karampathi Unni Kurup v. Thekku Vittil 
Muthorakutti (6) and Gosetti Subba Rao v. 
Varigonda Narasimham (Tì, seems to sup- 
port the view that if the argument was 
really one which would discharge the obli- 
gation, itis permissible to plead such an 
agreement. In Karampathi Unni Kurup v. 
Thekku Vittil Muthorakutti (6), the action 
was to recover rent for two years under a 
registered lease. The defendant pleaded a 
subsequent oral agreement by the plaintiff 
to remit a portion, of the rent cach year. 
For one of the years he filed a receipt by 
which the plaintiff accepted payment at a 
reduced rate. Their Lordships held that 
the oral agreement is inadmissible as being 
in contravention of the terms of the regis- 
tered deed, but the discharge as evidenced 
by receipt is permissible though a reduced 
rate was accep.ed. The reasons alleged by 
the learned Judges were that: 

-“ Under s. 63 of the Contract Act a promisee may 
remit in whole or in part the performance of the 
promise made to him or may accept instead of it 
any satisfaction which he thinks fit. The fact that 
he did so in pursuance of an alleged prior oral agree-’ 
meent is immaterial and the discharge, as such, will 
take effect under s. 63." 

In Gosettt Subba Rao v. Varigunda Nara- 
simham (7), a suit was brought on the basis 


ofa usefructuary mortgage-deed and the 

(8) 54M 889 at p 897; 132 Ind. Cas. 292; 33 L W 
517; Ind. Rul, (1931) Mad, 614; ATR 1931 Mad. 636; 
6L M LJ 556, 
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defence raised by the mortgagor wes that 
under an oral agreement with the mort- 


“gagee half the mortgaged property had 


been redeemed by payment of Rs. 600 and 
that he is in possession of the property 
redeemed. Their Lordships held that such 
an agreement could be pleaded. Their 
Lordships observe at p. 372 :* 

“ The original contract remains and is not rescind- 
ed or modified; but he (the mortgagor) says that by 
an oral agreement made between himself alone and 
the plaintiff's adoptive mother and guardian, that is 
the plaintiff's representative; (who is the mortgagee) 
a new and separate agreement has been made between 
them whereby it has been held that he should be 
permitted to redeem half the mortgaged property 
by paying off half the mortgage money and receiving 
back possession of halfthe lands mortgaged. What 
he alleges is, that as between himself and the 
plaintiff he is discharged from the contract so far as 
that is possible,’ * * * * “Section 92 of the 
Evidence Act does not apply to such a case,......... ek 
and the proviso only applies where the original is 
rescinded or modified and does not apply where. 
a subsequent contract is made independent of the 
original contract that one party shall be discharged 
from it so far as that can be done as between the 
parties to the subsequent contract and I know of no 
provision of law which presents such a subsequent 
contract being proved even though it be an oral 
contract only.” 


In this case the contract was that the 
property should be put into possession for a 
period of five years. In my opinion, the 
oral contract is admissible and further the 
oral contract was followed by delivery of 
possession of land. Therefore, the contract 
to let and the letting into possession for 
ffve years operate as a discharge of the obli- 
gation and in no way offend the proviso to 
s. 92. Mr Somasundaram relied on the Full 
Bench decision in Mallappa v. Matum Nagu 
Chetty (9). In thab case in a suit upon a 
mortgage bond an oral agreement by which 
the mortgagee agreed to accept a lesser 
sum was held inadmissible in evidence on the 
ground that the effect of the arrangement 
was to alter the terms of the original con- 
tract, Seshagiri Iyer, J. observed: 

“that an agreement which in future will have the 
effect of putting an end to tne liability must be 
regarded as a subsequent agreement modifying the 
original contract.” 

Therefore, where the agreement operated 
as a present discharge of the obligation, 
B. 92 (4) does not prevent evidence of such 
an agreement being given. Further in 
this case the agreement to take and taking 
possession of the land for a period of five 
years were deemed by the parties as fulfil- 
ment of the obligation under the bond snd 
not in any way altering the terms of the con- 

(9) 42 M 41; 48 Ind. Cas. 158; 8L W 522; (1918) M 
WN 719; 35 ML J 555; 24 M L T 400. 

* Page of 27 M.—[#d.] 





MUMTAZ HUSSAIN V. BRAUMANAND (ALL) 


1621 C 


tract by taking a lesser sum than was provid- 
edinthe bond. Therefore, the Full Bench 
decision does not apply to the facts of this 
ease. Thusthe mortgage must be deemed 
to have been discharged. In this view the 
decision of the lower Appellate Court is 
right and the second appeal fails and is 
dismissed with costs. 

Leave refused. 

A. Appeal dismissed. 
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Babu BRAHMANAND. -PLAINTIFF 
—RESPONDENT. 

Evidence Act (I of 1872), ss. 90, 65 — Loss of 
original—Copy produced--Genuineness and due exe- 
cution of original, if can be presumed — Pensions 
Act (XXIII of 1871), ss. 11, 12-—~Every muafi right, 
whether pension. 

Section 90, Evidence Act, cannot be so applied as 
to raise any presumption as to the genuineness, or 
due execution, of the original of a document which 
has been lost, and of which a copy is produced as 
secondary evidence under s. 65, Evidence Act. 
Basant Singh v. Brij Lal-Saran Singh (1), relied 


on, 

The phraseology of ss, 11 and 12, Pensions Act, is 
narrower, and must be presumed to be designedly so, 
Every “muafi” rights cannot be regarded as a “pen- 
sion” within the meaning cf ss. 11 and 12. 

[Case-law referred to.] 


F.C. A. from the decision of 
Judge, Moradabad, 
1931. 

Messrs. B. E. O'Conor and Akhtar Hussain 
Khan, for the Appellants. 

Dr. K.N. Katju and Mr. Ambika Parsad, 
for tht Respondent. 

Judgment.—There are appeals against 
a judgment dated December 23, 
1931, of the learned: Subordinate Judge of 
Moradabad, by which he decided two suits, 
Nos. 37 and 38 of 1931, of his Court. 
The suits were connected, and so are 
the present appeals, which can con- 
veniently be disposed of by one judgment. 
The facts, briefly stated, are that in the 
year 1884 Hijri ( 1765-1766 A. D) a 
“farman” was issued by the then King 
of Delbi, Shah Alam, conferring upon one 
Saiyid Ghulam Asadullah Khan, an an- 
cestor of the defendantssin both the 
present suits, an income of Rs. 2,368, to 
be realized from lands in ‘the Amroha 


the Sub- 
dated December 23, 
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Pargana of the “Sambhal Sarkar,”. as it is 
described inthe “farman.” A condition 
of the grant was that the grantee and 
his descendanis should “keep it safe from 
all the changes and transfers.” This 
grant, it appears, has always been recog- 
nized by the various Governments that 
have succeeded the Government of the 
Kings of Delhi: vide extracts from state- 
ment showing perpetual “muafi” holdings 
printed at p. 83 of the printed book of 
First Appeal No. 179 and p. 2 of the sup- 
plemental record in the printed book 
of First Appeal No. 180. In the suit out of 
which .First Appeal No. 179 arises a 
mortgage deed is in question which was 
executed on February 17, 1920, by one 
Saiyid Ejaz Hussain in favour of one 
Brahmanand for a sum of Rs. 7,500, carry- 
Ing interest atthe rate of nine annas per 
hundred rupees per mensem, compound- 
able annually. The mortgaged property 
consisted of a certain share in a village 
called Burhanpur, in the Amroha Pargana. 
In the suit out of which First Appeal 
No. 180 arises a mortgage deed was in 
question executed on that same date, 
February 17,1920, by Saiyid Ahmad Hus- 
nain and Saiyid Muhammad Askarain, for 
asum of Rs. 7,000, carrying interest at 
the rate of nine annas per hundred rupees 
per mensem, compoundable annually. 
The mortgage property consisted of a 
village called Cheontipura, in the Amroha 
Pargana. The mortgagors, the defendants 
in both the suits, as has been mentioned 
already, are descendants of the original 
grantee, Saiyid Ghulam Asadullah Khan. 

Saiyid Ejaz Hussain is now dead, and is 
represented in the suit out of which Appeal 
No. 179 arises byhis four, sons, Saiyid 
Mumtaz Hussain, Saiyid Imtiaz Hussain, 
Ahmad Hussain, (alias Hamid Hasan), 
and Saiyid Nasim Husain; his daughter, 
Musammat Hamida Khatun; his grandson, 
Saiyid Askarain; Zafar Hasan, the hus- 
band of Saiyid Ejaz Husain’s deceased 
daughter, Musammat Hajira Khatun; 
Musammat Jafra, the daughter of Musam- 
mat Hajira Khatun, and Baqgar Hasan, 
the son of Musammat Hajira Khatun. These 
descendants of Satyid Hjaz Husain were 
impleaded in that suit as defendants, and 
along with them were impleaded as sub- 
sequent transferees, Musammat Madina 
Khatun, the wife of Saiyid Askarain, and 
Saiyid Muhammad Raza, the son of Saiyid 
Mumtaz Hussain, and also impleaded, as 
a subsequent mortgagee of part of the 
property, was one Rameshar Parshad. The 
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total amount claimed in that suit by the 
plaintifi-mortgagee, Brehmanand, was 
Rs. 12,417-14-6. In the other suit the defen- 
dants were Saiyid Ahmad Hasnain (he is 
apparently the same manas the Ahmed 
Hasan, alias Hamid Hasan, of the connect- 
ed suit), and Saiyid Muhammad Askarain, 
the mortgagors, and along with them were 
impleaded, 2s- a transferee, Musammat 
Madina Khatun, the wife of Saiyid Mu- 
hammad Askarain; subsequent incumb- 
rancers in the persons of Lala Kesho 
Saran, Lala Mangal Sen and Lala Ra- 
meshar Parshad; and tke lessee of part ofthe 
property in the person of one Mukhtar Ah- 
mad. In that suit a total sum of Rs. 9,789-7-0 
was claimed by the mortgagees, Nittia 
Nand end Krishna Nand, who at the time 
of the institution of the suit, were minors 
under the guardianship of their mother. 

The learned Subordinate Judge decreed 
both thesuits in full. Six of the defen- 
dents are the appellants in Appeal No. 179, 
and the mortgagors, Saiyid Ahmad Has- 
nain and Saiyid Muhammad  Askavrain 
are the appellanis in Appeal No. 180. The 
contentions urged before us in both tke 
appeals on behalf of the appellants were 
the same, namely, (1) that under the 
terms of the original grant the incme 
bestowed on the ancestor of the appellants 
was expressiy made non-trarsferable; and 
(2) thatthe income must be regarded as 
a pension within the meaning cf s. 1), 
Pensions Act (XXIII of 1871) snd that the 
money in question is cxempt under the 
provisions of s. 11 from seizure, altach- 
ment or sequestration by process of any 
Court in British India, atthe instence of 
a creditor, for any demand against the 
alleged pensicner, or in satisfaction of a 
decree ororder of any such Court. Sec- 
tion 12, Pensions Act, was further relied 
upon, and it was arguedthat the morlgages 
on which the present suits were brought 
were under the provisions of that section 
null and void. 

As to the first of these points, it has first 
to be considered whether the original 
grant has been proved. The actual “far- 
man” hesnot been produced, what has 
been produced is a copy of it purporting 
to have been issued by a Qazi in 1189 Hijri. 
The original is said to have been destroy- 
ed in peculiar circumstances, which appear 
in the evidence of two witnesses, Sibt Rasul 
end Zefar Husain, on behalf of the de- 
fenian‘s. Sibt Rasulis connected by mar- 
riage with the defendants’ family, and 
says that his father, Siadatullah, was in 
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possession of the original “farman” Sibt 
Rasul has a brother named Nihal Ahmad, 
who is in Government service in the Agri- 
cultural Department. Nihal Ahmad, accord- 
ing to Sibt Rasul, took the “farmam” to 
show to his superiorofficers, but he 
is subject to fits of insanity, and tore the 
“farman” up and burned it. Zafar Husain, 
who says he is related to Nihal Ahmad, 
alleges that in 1924 Nihal Ahmad had a 
fit of insanity, and was brought from 
Ghazipur to Amroha. While at Amroha 
he burned some papers, including the 
“farman.” Zafar Husain professes actual- 
ly to have witnessed this being done, and 
says that Nihal Ahmad told him he had 
burned the “farman.” 

This remarkable story was disbelieved 
by the learned Court below, and we see 
no sufficient reason to accept it. For the 
defendants it was contended that the very 
strangeness of the story is some guarantee 
of its tiuth, sinceit was not necessary for 
it to beinvented; all that the defendants 
needed to do was to say that the original 
“farman” hed been lost. Such an allega- 
tion, heving regard to the antiquity of 
the document would have been a sufficient- 
ly plausible explanation for its not being 
produced. , 

This line of argument is not without 
some show of resson, but, cs we have said, 
we agree with the learned Subordina’e 
Judge in his estimate of this story—he 
has, in our opinion, given satisfactory res- 
sons for rejecting it. As we find it im- 
possible to believe the version given by the 
defendants’ witnesses of the circumstances 
jn which the original document is said to 

have been destroved, it follows that we 
“are not coavinced that it has, in fact, been 
lost or destroyed, and we cannot admit 
the copy that has been produced as second- 
ary evidence under s. 65 (e), Evidence 
Act. Even if that copy were admitted, 
however, there is still a serious difficulty 


in the way of the appellants, and that | 


difficulty is this. Section 90, Evidence Act, 
according to a recent decision of their Lord- 
ships of the Privy Council reported in 


Basant Singh v. Brjt Raty Saran Singh (1). 


cannot bė so applied as to raise any pre- 
sumption asto the genuineness, or due 
execution, of the original of a document 
which has been lost, and of which a copy 
is produced as secondary evidence under 

(1) (1935) A L J 847; 156 Ind. Cas. 864; ATR 1935 
P 0132: 8R PC 4; (1935) OW N 759; (1935) MW N 
368; 39 O W N 1057; 69 M LJ 225: 491, W 931: 16 
P [J 669; 37 Bom. L R. 805; 37 P L R 614; 571 A 
94 (P 0). 
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s. 65, Evidence Act.” The relevant portion 
of their Lordships’ decision appears at 
pp. 852 and 853* of the report; we do not 
think it necessary to reproduceit here 
“in extenso.” In this state of the law 


. it would not have been possible for us to 


treat the copy produced as evidence of the 
genuineness and due execution of the origi- 
nal “farman,” even ‘had we felt able to 
admit the copy as secondary evidence under 
s. 65, Evidence Act. It is, in the circums- 
tances, not really necessary for us to say 
more about that part of the argument which 
is based upon the alleged contents of the 
“farman,” and the condition of non-transfer- 
ability of the grant The learned Court 
below however has pointed out that s. 15, 
Regulation XXXVII of 1793 provides as 
follows: 

“Altamgha,ayma and mudadmosh grants are to” 
be considered as hereditary tenures. ‘These and other 
grants, which from the terms or nature of them may 
be hereditary and are declared valid by this regula- 
tion, or which have been or may be confirmed by the 
British Government or any of its officers possessing 
competent authority to confirm thein, are declared 
transferable by gift, sale or otherwise, and all persons 
succeeding to such grants, by whatever mode are 
required to register their names in the office of tne 


Collector within six months after they may succeed 
tothe grant . e 


The provisions of this Regulation were ex- 
tensively modified or repealed in later years: 
vide “Field's Regulaticns of the Bengal 
Code,” pp. 13 and 14 of the chronological 
table, but we heve not been shown that as 
regards this matter of the transferability 
of the granis dealt with in s. 15 the provi- 
sions were ever abrogated. The learned 
Counsel for the appellents admitted that no 
British land records have ever embcdied 
any condition of non-transferability in res- 
pect of these grants. The grant with which 
we are now concefned, it should be men- 
tioned, was of the kind known as “altamgha,” 
which, eccording to Field, (Introduction, 
p l, foot-note), means a “Royal Grant,” so 
called frcm two Turkish words signifying 
“red” and “seal,” such grants having been 
formerly sealed with a red seal. Our con- 
clusion, therefore, is that thet part of the 
argument on behalf of the appellants which 
is based on the terms of the alleged grant. 
must, for a variety of reasons, fail. 

There remains the argument based on 
ss. ll and 12, Pensions Act. In support of 
his contention on this point the learned 
Counsel forthe appellants relied on Bench 
decisions of this Court reported in 


“*Pages of (1935) A. L. J.B] 


1936 


Harnam Das v. Faiyazi Begam (2) end 
Lakhmi Chand v. Madho Rao (3). In the 
latter case it was held that an assignment 
of revenue amounted, in the circumstances 
of that case, to a pension within the mean- 
ing of s. 11, Pensions Act, and hence was 
not transferable, having regard to the pro- 
visions of s. 12 of the Act. On behalf of 
‘the respondents, we were referred to two 
other Bench decisions of this Court, reported 
in Lachmi Narainv Makund Singh (4) and 
Bhoopal Rai v. Shiam Sunder Lal (5). In 
the former case it was held that zamindari 
granted (though not revenue-free) by Gov- 
ernment as areward for services rendered 
isnot apension. In the latter cage Sen, J. 
said (p. 732*): 

“A grant of land revenue as such cannot be com- 
prised in the term “pension.” 

Ashworth, J., took a different view. He 

said (p. 734*) : 

“Tt has been suggested that the word ‘pension’ in 
s. 12 will not include a grant of land revenue, but it 
appears tome that this is not so,” 

There appears therefore to he authority in 
this Court bothon the side of the appellants 
and on the side of the respondents. Our 
view is that the grant in this case cannot be 
regarded asa “pension” for the purpose of 
ss. Jl and 12, Pensions Act. Certain sec- 
tions of the Act clearly recognize the 
difference between pensions, and grants of 
money, or grants of land revenue: vide ss. 4 
and 8 The phraseology of ss. 11 and 12, 
however, is narrower, and in our opinion 
must be presumed to be designedly so. We 
do not think that the “muafi” rights enjoyed 
in the present case by the appellants and 
their predecessors can be regarded asa 
“pension” within the meaning of ss. 11 and 
12, Pensions Act. That was the view of the 
learned Subordinate Judge, and we agree 
with him. Before taking leave of this point, 
we must mention that S. Muhammad 
“Askari” (Askarain ?), one of the defen- 
dants-appellants in Appeal No. 180, him- 
self sold some of the Burhanpur property 
for Rs. 4,000 on May 14, 1928: vide Ex. 4, at 
pp. 113 and 114 ofthe printed book of Ap- 
peal No. 179. 

The principal defendants (the mort- 
gagors), it should be mentioned, appear 
afterwards to have acquired zamindari, as 
well as “muafi” rights in the mortgaged 

(2) 20 A LJ 172; 65 Ind. Cas. 645; A TR 1929 AN. 
22; 44 A 354, 

(8) (1930) A L J 1326; 130 Ind. Cas. 801; AI R 1930 
All. 681; 52 A 868. 

(8 26 A617; 1 A L J 338, 

5) (1929) A L J 724; 124 Ind. Gas. 534; A IR 1929 
All. 781; 13 R D 542; Ind. Rul. (1930) AlL 534. 


*Pages of (1929) A. L. J.—[Ed.] 
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property, both the deeds purport to mort- 
gage both “muaf” and zamindari rights. It 
was suggested by the learned Counsel for 
the appellants that what ought to be pro- 
ceeded against in satisfaction of the 
amounts due to the mortgugees are the zumin- 
dari, as distinguished from the “muaf” 
rights, the zamindarirights being saleable 
subject to the rights of the mortgagors as 
“muafidar.” Having regard to the view, we 
have taken of the nature of the ‘‘muafi” 
lights, it is not necessary for us to consider 
the matter from this point of view. 

Equity, we may say in conclusion, is clear- 
ly on the side of the mortgagees (respon- 
dents), though the appellants were, of 
course, entitled to avail themselves, ifthey 
could, of any provisions of law which would 
enable them to defeat the mortgagees. In 
our view the appellants have failed to show 
that the mortgagees are in any way debarred 
from proceeding against the mortgaged 
property in satisfaction of their claims, and 
we aczordingly think the decision of the 
learned Subordinate Judge wes correct. 


We dismiss both these appeals, - with 
costs. 
De Appeals dismissed. 


a 


LAHORE HIGH COURT 
First Civil Appaal No. 28 of 1931 
March 8, 1935 
Dauir Siyen AND Bains, JJ. 
MUNICIPAL COMMITTEE, SONEPAT 
—Drrenpint—APPELLANT 
VETSUS 
DHARAM CHAND AND OTJERS-— 
TT PLAINTi PRS- RESPONDENTS 

Punjab Municipal Act (IIT of 1911), ss. 188 (8), 47, 
86—Power of Committee to exclude areas from octroi 
limits—Transfer—Factum of transfer admitted by 
Committee—Absence of writing, if can te made 
ground for repudiiting it — Question turning purely 
on terms of contract—Question of validity and effect, 
if matter, for decision of Civil Court — Appeal— 
Corporation, tf has special privileges as to extension 
of time- Decree—Decree unintellizible—Reference to 
pleadings and judgment. i 

The fixing of Municipal limits is entirely a matter 
of discretion with the Municipal Committee. The 
Committeeis ccmpetent to exclude a certain area 
frum octroi limits in view of the consideration in the 
shape of high prices that it has realised for the sites 
of the shops. 

Where the factum of the transfers has been ad- 
mitted by the Committee, the conditions subject to 
which the transfers were made must also be held to 
have been admitted. The provisions of s. 47 of the 
Panjab Municipal Act cannot be availed of to 
repudiate the conditions subject to which the sales 
were made, on the ground of cmission of formal 
writing. 


Where the decision of the question turns purely 


£0 


on the terms of a contract between the parties, the 
question of the validity and effect of this contract is 
obviously a matter for the decision ofths Civil 
Courts and not ofthe executive authorities referred 
to in ss. 84, 86, Punjab Municipal Act. 

The mere fact that the appellant isa Corporation 
does not entitle it to any special privileges, in res- 
pect of extension of time for impleading legal repre- 
sentatives, 

Where the decree is unintelligible, the Court must 
look at the pleadings and the judgment to ascertain 
jts true meaning. 


F.O. A. from a decree of the Senior 
Sub-Judge, Rohtak, dated October 31, 
1933. 

Messrs. Jagan Nath Aggarwal and S. L. 
Puri, for the Appellant. 


Messrs. Mehr Chand Mahajan and 
Shamair Chand, for the Respondents. 

Bhide, J.—The plaintiffs in this case 
were proprietors of seven shops in the 


mandi (grain market) at Sonepat, who had 
purchased the sites of the shops in 1916 at 
an auction-sale from the Municipal Com- 
mittee of Sonepai—the defendant—when 
the mandi was cstablished. The sites were 
sold onthe definite understanding that the 
Municipal Committee would not levy the 
“og:roi’ tax within the mandi limits. In 
1932, the Municipal Committee, in violation 
of this condition, imposed a “terminal tax” 
(which is a modified form of octroi) within 
the mandi limits and the plaintiffs therc- 
upon instituted the present suit for on 
injunction to restrain the Committee from 
imposing and realizing the tax within the 
said limits. The trial Court granted a 
decree tothe plaintiffs as prayed for so far 
as the shops of the plaintiffs in that Mandi 
are concerned. From this decision the 
Municipal Committee has appealed. 

A preliminary objection was raised that 
the appeal abated, es Prabhu Dial, one of 
the plaintiffs was not joined as a respondent 
in this appeal and as the legal represent- 
atives of Dharm Chand, another plaintiff, 
who died during the pendency of the appeal, 
were not brought on the record within the 
prescribed period. The learned Counsel 
for the appellant did not deny the facts 
‘but prayed that Prabhu Dil be now 
allowed to be joined as a party, on the 
ground that hisname was omitted through 
a mistake asit was not mentioned in the 
copy of the judgment supplied to the appel- 
lant. But Prabhu Dial’s name did appear 
in the copy of the decree obtained by the 
appellant andin the circumstances there 
appears to be no adequate ground for allow- 
“ing Prabhu Diel to be impleaded at this 
stage. As regards Dharm Chand, it is stated 
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that his death was not reported to the. 


Municipal Committee and in the circum- 
stances it is prayed that extension of time 
may be granted. The bye-laws on the 
subject have not been produced and it does 
not appearon whom the duty of reporting 
Dharm Chand’s death lay. It is not clear 
where Dharm Chand was usually residing. 
Tt appears that he died in a hospital. It is 
not shown that the Municipal Committee 
had taken any steps to keep. itself informed 
about such matters andthe mere fact that 
the appellant is a Corporation does not 
entitle it to any special privileges in this 
respect. It seems to me, therefore, that the 
appeal must be held to have abated at 
least with respect to two of the -plaintiffs, 
viz, Parbhu Dial and Dharm Chand. The 
learned Counsel for the respondents urged 
further that the appeal abated as a whole in 
vizwof the nature of the decrce. It was 
contended that as the permanent injunction 
granted in favour of two of the plaintiffs 
must stand, the Committee c2nnct recover 
any terminal tax within the mandi limits 
and consequently the appel of the 
Municipal Committee cannot be accepted 
even as against the other plaintiffs; for if it 
were co accepted, it would result in incon- 
sistent decrees. 

The learned Counsel for the appellant on 
the other hand contended thet the injunc- 
lion had been grented only “so far as the 
shops of the plaintiffs in the mandi are 
concerned,” znd therefore, even if the 
injunction stood with respect io shops of 
{wo of the plaintiffs, there was no reason 
why it could not be set aside with respect 
to the others. But this centenlion does not 
appear to me to have any force. It is 
difficult to understand what the learned 
Judge of the trial Court meant precisely by 
the expression “so far as the shops of the 
plaintiffs in‘that mandi are concerned.” 
The terminal tex is levied cn goods 
imported into or exported from the mandi 
and not on any particular shops. This fact 
is not disputed on behalf of the appellant. 
Indeed, ihe Committee itself had relied on 
this very fact in support of its contention 
that the plaintiffs, as proprietors of certain 
shops had no lucus standi to maintain the 
present suit vide additional plea No. 1 at 
p.4 of the printed record. The decree 
being thus unintelligible, we must look at 
the pleadings and the judgment to escertain 
its truemeaning, anda reference to there 
leaves no doubt that the relief granted was 
really a general one and not confined to the 
plaintiffs’ shops. The relief involved a 
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declaration that the Committee was not 
legally entitled to levy the terminal tax 
within the mandi limits and an injunction 
restraining it from doing so. In the 
circumstances, there is force in the conten- 
tion, that if the present appeal were to be 
accepted, there would he inconsistent 
decrees: one in favour of two of the plaint- 
iffs, against whom the 
and ihe otherin favour of the defendant 
Committee. At the same time, it is arguable 
that the appellant Committee may be able 
to get rid of the injunction in favour of the 
two plaintiffs Prabhu Dial and Dharm Chand 
in some way, e. g, by means of a com- 
promise or by re-purchese of the sites sold 
to them, ete, and there is. therefore, no 
reason why the appeal should not be heard 

eand decided on merits so far as_the remain- 
ing plaintifis are concerned. The point is 
by no meens very clear end J, therefore, 
consider it preferable to rest the decision on 
merits, as I have-come to the conclusion that 
the appeal must fail cn merits also. 

On merits, the learned Counsel for the 
appellants urged four points, miz.: 

“(1) That the contract cn which the plaintiffs 
rely was not binding cn the Ccmmittee, as it was 
not iy ka to writing and signed in the manner 
prescribed by s, 47, Panjab Municipal Act, (2) That 
the Committee could not legally deprive itself of the 
power of levying the octroi tax lor ever. (3) That Civil 
Courts have no jurisdiction to determine the 
validity of a tax impcsed by the Ccmmittee. (4) 
That plaintijts themselves were guilty of a breach 
of fhe conditions on which the sites for the shops 
were sold and hence the Committee was also absolved 
from its promise not to impose the octroi tax within 
the mandi limits,” 


There seems to be no force whatever in 
points Nox. (2) and (4) above. As regards 
(4) it was not shown that the plaintiffs had 
been guilty of selling goods in retail in the 
mandi as alleged in viotation of the condi- 
tions of sele, and inthe circumstances this 
contention does not require any further 
- discussion. As regards point No. (2), the 
fixing of Municipal limits is entirely a 
matter of discretion with the Municipal 
Committee: vide s 188 (g), FEunjeb 
Municipal Act. The Committee did not 
give up its powers of imposing the octroi 
tax generally. All that it did was toexclude 
the mandi area from the octrci limits, in 
view of the consideraticn in the shape of 
high prices that it realized for the sites of 
the shops. I do not see why the Committee 
should not be competent to do so. No 
authority was cited to show that this wes 
beyond the powers of the Committee. 

Coming to the other points, it might be 
Stated at the outset that these points were 


appeal has abated, . 
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not raised in the pleas. As regards point 
No. (1) the Committee distincily admitted 
the sale of these sites in para. 1 of the 
written statement and all that it urged was 
that inthe first place the sale was not 
subject to the alleged condition of not 
imposing the octroi tex within the mandi, 
and secondly, that even if such a condition 
was accepted by the Committee, it wes 
legally incompetent to doso. Now there is 
overwhelming evidence on the record that 
the sales were in fact made subject to this 
condition and this fact was not disputed 
before us. The question as to whether the 
Municial Committee was legally competent 
to accept any such condition has heen con- 
sidered above and as has been pointed out 
this contention also has no force. The next 
question, viz., whether the sales were effected 
in the manner prescribed by s. 47 cannot be 
considered to be entirely a question of law, 
aS it involves the question whether the 
sales were in fect not supported by eny 
writing as required by that section. Iam, 
therefore, of opinion that the Committee 
had no right to raise the point at all at tLe 
stage of arguments as it appears to have 
done. Moreover, it would appear from the 
wording of s.47 that it deals separately 
with “contracts” and “transfers of immov- 
able property.” The third sub-section of 
s. 47 lays down that 

“No contract or transfer of the description men- 
tioned in the section executed otherwise than in 


conformity with the provisions of this section shall 
be binding on the Committee.” 


In the present instance, we are concerned 
with “transfers of immovable property” and 
not with “contracts.” The factum of the 
transfers having been admitted by the 
Committee, the conditions subject to which 
the transfers were made must also be held 
tohave been admitted. After all, all that 
was wanting was a formal writing and it 
was open to the Committee tosupply this 
omission at any time. When, therefore, 
it admitted the sales, it could not avail itself 
of the provisions of s.47 tc repudiate the 
conditions subject 1o which the sales were 
made. In this aspect of the case, it seems 
wholly unnecessary to discuss the various 
authorities bearing on s. 47 and the corres- 
ponding law in England, which were cited 
at the bar. 

The last point for consideraticn is that of 
jurisdiction. In support of it the learned 
Counsel relied on s. 86, Punjab Municipal 
Act, anda recent Division Bench ruling of 
this Court reported in Nau Bahar Hussain 
v. Municipal Committee, Batala (1), which 

(1) 36 P L R301, 
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overrules Municipal Commitiee, Pind Dadan 
Khan v. Bhagwan Singh (2), which was 
relied on by the trial Court. It has been 
urged that a question of inherent jurisdic- 
tion, such as is raised in the present appeal, 
can be raised at any stage, if ibis patent 
on the face of the record. Assuming this is 
so, however, s. 86 has no applicability 
tothe facts of the present case. In the 
present case, the plaintiffs are not question- 
ing the powers of the Municipal Committee 
under the Punjab Municipal Act, but are 
urging that in view of the terms of the sales 
of the sites in the mandi, the Committee 
cannot impose the tax within the mandi 
limits. Jn other words, the decision of the 
question turns purely on the terms of a 
contract between the parties and, the 
question of the validity and efect of this 
contract was obviously a matter for the 
decision of the Civil Courts and not of the 
executive authorities referred to in ss. 84-86, 
Punjab Municipal Act. c 

Therefore, the appeal must fail on merits 
also and I would accordingly dismiss it with 


costs. 
Dalip Singh, J.—I agree. | 
N. Appeal dismissed. 
(2) A IR 1924 Lah. 619; 75 Ind, Cas. 737. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 499 of 1931 
February 5, 1936 
HARRIES AND BAJPAI, Jd. 
DHARA SINGH—Dsrenpant— 
APPELLANT 
VETSUS 
BHARAT SINGH—PLAINTIFF AND ANOTHER 
-—DEFENDENT— RESPONDENTS 

Practice~Onus of proof—Son's suit for declaration 
that property mortgaged by father being ancestral it 
could not be sold in execution of mortgage decree 
against father—-Onus is on son to prove that property 
was ancestral—Hindu Law — Alienation—Benefit of 
estate and family—Mortgage to raise money to pay 
off pre-emption decree — Mortgage, whether for legal 
necessity—Practice—Remand—LIssue wrongly framed 
—Onus wrongly laid—Case not fought out properly— 
Procedure to be adopted. j 

Given a joint Hindu family owning property, there 
is no presumption that such property is ancestral. 
Consequently where ason files a suit for declaration 
that the property alleged to be ancestral, cannot 
pe sold in execution of decree obtained against father. 
on the basis of the mortgage made by the 
father, the onus of establishing that the property or 
any pars of it is ancestral is upon the son, 
16 is his duty to prove affirmatively by evidence that 
the property in question or at least some part of it 
is ancestral. Shadi Lal v. Lal Bahadur (1), relied 
on. [p. 63, col. 2; p. 64, col. L] 

‘The issue was wrongly framed and as framed it 
threw the onus upon the wrong party. Tnere was 
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nothing on the record to suggest that the defendants. 


. objected in any way to the issue as framed or on 


the other hand that the plaintiff approved ofit as 
framed. There was nothing to show that there was 
any argument before the framing of issues or whether 
the parties were even consulted as to the form this 
issue should take. It might have been the fault of 
one or either of the parties or it might have heen 
entirely due to a wrong view of the law held by 
the. Judge. As a result of tne framing of the 
issue in the mannerin which it was, the case was 
never pruperly fought out : : 

Held, that the proper course for the High Court to 
follow in this case was to frame an issue upon this 
point and have such issue decided by the lower Court.. 
[p 64, col. 1.) 

‘A mortgage executed in order to raisses money to 
pay off a pre-emption decree may be a mortgage 
executed for the benefit of the family and for the 
benefit of the property and consequently binding 
upon the property and the family. Whether the 
mortgage is for the benefit or not depends on the facts 
ofthe particular case. Amraj Singh v. Shambbu ° 
Singh (8), referred to. [p: 66, col. 2.] 

[Case-law reviewed.] 

F. C. A. from the decision of the Subor- 
dinate Judge of Meerut, dated December 
2, 1931. : 

Mr. S. N. Gupta, for the Appollant. 

Mr. N. C. Vaish, for the Respondent. 

Judgment.—This is an appeal by Dhara 
Singh, defendant No. 1 in the suit, sgainst 
a decree passed by the learned Stbor- 
dinate Judge of Meerut, dated Sep:ember 2,. 
1931. The plaintiffs claim against defen- 
dants Nos. 1 and 2 was for a declaration 
that certain property specified in the plaint 
could not be sold in satisfaction of a 
mortgagee decree No. 103 of 1929 in a 
ease to which he was nota party. 

The facts of the case can be shortly 
stated as follows: : 

The plaintiff Bharat Singh by name is 
the son of Har Narain, defendant No. 2 in 
the case. On August 14, 1917, the defen- 
dant No. 2 executeds a simple mortgage of: 
certain property in favour of the appellant-. 
defendant No. 1 in the suit. The 
property which was mortgaged con- 
sisted of zamindari property and one 
house in the city of Meerut. The zamimdari 
property comprised the entire khewat 
No. 1-2, mahal Gulab Singh in the village. 
of Kori Kamalpur, District Meerut. The 
consideration for the said mortgage was a 
sum of Rs. 4,000. In due course defen- 
dant No. 1 obtained a decree upon this 
mortgage against defendant No. 2 only and 
proceeded to sale of the mortgaged property: 
hence this suit. 

It was the plaintiff's case that defend- . 
ant No. 2and the plaintiff being father 
and son constituted ajoint Hindu family, 
and as such, were owners of ancestral pro- 
perty, namely 2-3rds of khewat No, 1-2, 
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mahal Gulab Singh, Mouza Kori Kamalpur 
and l-3rd of the house already mentioned 
situate in the city of Meerut. According to 
the plaintiff his father defendant No. 2 
had mortgaged the propery in question 
in order to raise the sum of Rs. 4,00, to 
pay what was due upon the latter pre- 
empling certain property. It appears that 
the remaining 1-3rd of the zamindari 
property, namely khewat Ne. 1-2, mahal 
Gulab Singh, Mauza Kori Kamalpur, be- 
longed to Ram Saran Das, the brother of 
defendant No. 2 who sold it to Musammat 
Nabi Begam. Defendant No. 2 pre-empted 
the property in order to acquire the whole 
mahal and had to pay Rs. 5,100 for it. 
He actually paid Rs. 1,100 in cash and 
raised the remaining Rs. 4,000 by execu- 
fing the mortgage of August 14, 1917, to 
which we have previously referred. The 
security given, as we have stated, con- 
sisted not only of the pre-empted property 
but also ihe property elready owned by de- 
fendant No. 2 alone or‘jointly with his son. 

The plaintiff contended in this suit that 
asthe major portion of the property mort- 
gaged was ancesiral property. the mort- 
gage was not valid and binding cn tke 


property and that the property in ` 
dispute could not be sold by the 
mortgagee in execution of his mori- 


gage decree. In short, he contended that as 
the mortgage wes executed to raise money 
to pay off a pre-emption decree, it was not 
executed for legal necessity and was there- 
fore void. 

The defendant No. 1, the present appel- 
lant, denied that the property in question 


was ancestral property and that being so’ 


he contended that the mortgage was a 
valid one and that the properly could in 
due course be sold.’ In*the alternative he 
contended that even if the property was 
ancestral yet such could be sold by reason 
of the fact that the mortgage was executed 
for legal necessity and for the benefit of 
the family and the remaining property of 
the family or in short, for the benefit of the 
estate. 

The learned Subordinate Judge came 
to the conclusion that defendant No. 2 
could not bind the ancestral property and 
he, therefore, declared that only the pro- 
perty other than ancestral property was 
liable to sale in execution of the decree 
No. 103 of 1929 which had been obtained 
Ri defendant No. 1 against defendant 

0. 3. 

Against this decree defendant No. 1 has 
preferred a first appeal to this Court and 
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before us to-day his Counsel on his behalf 
has taken two main points. We shall deal 
shortly with these contentions. 

In the first place it is argued by the 
appellant that the present decree cannot 
stand by reason of the fact that there was 
no evidence whatsoever before the Court 
upon which it could find that any p-or 
tion of the property mortgaged by the 
mortgage of August 14, 1917, was an- 
cestral property. Both Counsel agree that 
no evidence was called in the Court of 
the Subordinate Judge with a view to 
establishing whether or not any part of 
the property in dispute was or was not 
ancestral. From a perusal of the judgment 
of the learned Subordinate Judge it is 
clear that he, at least, assumed that a 
substantial portion of the property, namely 
2-3rds in khewat No. 1-2 of mahal Gulab 
Singh in Mauza Kori Kamalpur was an- 
cestrel, but how he came to make this 
assumption we are unable to say. Accord- 
ing to the plaint the plaintiff also elleged 
that 1-3rd of the house situate in Meerut 
city was also encestral, but there is no 
reference tothis property at all throughout 
the whole judgment. 

Counsel for the eppellant has strongly 
urged before us that the learned Subordinate 
Judge had no right whatsoever to assume 
that any part of this property was an- 
cestral. It appears to us that the whole 
trouble has arisen by reason of the man- 
ner in which issue No. 2 in this case 
was framed. This issue is concerned with 
the question whether any part of the pro- 
perty was or was not ancestral. The issue 
is framed in these terms: i 

“What. portion of property is not an- 
cestral?” Framing the issue in this way 
suggests that the onus lay upon the de- 
fendant to establish that the mortgaged 
property or a part of it was not ancestral. 
In other words it was for the defendant 
to show that the property was other than 
ancestral. If that was the correct view of 
the law, then of course the learned Sub- 
ordinate Judge would be entitled to as- 
sume that the property was ancestral 
unless the defendant adduced evidence io 
the contrary, and no such evidence was 
adduced by the defendant. However, we 
are abundantly, satisfied that the onus of 
establishing that the property or any part 
of it was ancestral lay upon the plaintif, 
It was his duty to prove affirmatively by 
evidence that the property in question or 
at: least some part of if was ances. . 
tral. 
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Given a joint Hindu family owning pro- - 


perty, there is no presumption that such 
property is ancestral. 
expressed ‘in Mulla’s Hindu Law, sixth Edi- 
tion, page 248, and thatis the view which 
has been adopted by their Lordships of 
the Privy Council in the case of 
Shadi Lal v. Lal Bahadur (1). At p. 342* 
of the judgment Sir Dinshah Mulla ob- 
serves: 
_ “There is no presumption thata family, because 
itis joint, possesses joint property, and itwas for the 
sons of the mortgagor to allege and prove that 
those properties were joint family properties, This, 
their Lordships think, they failed to do.” 
This decision amply supports the 
appellant’s contention in the present ap- 
2al that the onus of establishing that 
the mortgaged property was ancestral ‘pro- 
perty lay upon the plaintiff who was claim- 
ing that the property in question could 
not be sold in satisfaction of the mortgege 
decree. 


As no evidence was called by the plain” 


ti to establish that the property in dis- 
pute or any part of it was ancestral, his 
suit was bound to fail, and fcr that res- 
son the decree passed by the learned 
Subordinate Judge cannot stand. We have 
been in considerable doubt as to what 
course we should pursue, ‘but after giving 
the matter our fullest consideration we are 
of opinion that the proper course to follow 
in this case is to frame an issue upon 
this point and have such issue decided by 
the lower Court. As we have stated pre- 
viously, the issue was wrongly framed, and 
as framed, it threw the onus upon the 
wrong perty. There is nothing on the 
record to suggest that the defendants ob- 
jected in any way to the issue as’ framed 
or on the other hend that the plaintiff 
approved of it as framed. There is noth- 
ing to show that there was any argument 
before ihe framing of issues or whether the 
parties were even consulted as to the form 
this issue should take. lt is idle to speculate 
how the issue came to be framed in the 
manner in which it was. It may have 
been the fault of one or either of the parties 
or it may have been 
wrong view ofthe law held by the learn- 
ed Subordinate Judge. Whatever the 
cause of the issue being framed in this 
manner, one thing isclear that as a-re- 


(X (1933) A L J 339 at p 342; 142 Ind. Cas. 739: 
(1938) M WN 174; 64ML J 298; 35 Bom. L R308: 
A IR 1933 P O85; Ind, Rul. (1933) P O 104; 37 L W 
480; 37 CW N 420; 57 O L J152 (P O). 
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sult of the framing of the issue in the 
manner in which it was the case never 
properly fought out. From the judgment 
also it would appear as if there was no 
real argument upon the question whether 
the property was ancestral or not, because, 
as we have pdinted out previously, the 
judgment proceeds upon the assumption 
that 2-8rds ofthe zamindari property 
was ancestral. The defendant did in his 
written statement make it clear that he 
did not admit that any portion of the pro- 
perty was ancestral, but in our view he 
should have made his point mcre clear then 
he did when the matter eventually came . 
up for hearing before the learned Subordi- 
nate Judge. He was somewhat t3 blame 


in allowing the Subordinate Judge to 
piace? in the manner in which he 
did. 


The question, whether this property or 
any part cf it was ancestral, has never 
been decided, and in our view this point 
must be decided “béfore justice can be 
done in the case. Further when the lower 
Court comes to decide the question, it must 
remember that the burden of establishing 
that the property or any pert of it was 
ancestral rests not upon the def:ndant but 
upon the plaintiff. 

The second point taken by the appellant is 
that he was prevented by the learned Sub- 
ordinate Judge from adducing evidence to 
establish that the mortgage in question 
was executed by defendant No. 2 for the 
benefit of the family and the remaining 
family property and therefore that it was 
binding upon the property and upon the 
plaintiff. It is clear from an application 
made by the defendant on September 2, 
1931, that he desired to call the patwari to 
give evidence. The ‘atwari would, cf 
coursé, have beén intimately, acquainted 
with the circumstances existing in this 
village and would have been. able to give 
valuable evidence one way or another upon 
the question whether this mortgage wes 
for the benefit of the family and the re- 
maining property of the family. There 
appears also onthe record a list of witness- 
es filed by the defendant on September 
2, 1931, butitis clear that not a single 
one of these witnesses was called ard exa- 
mined. The application to which we have 
previously referred not cnly asked that a 
date be fixed for the examination of the 
patwari but also prayed thatthe statements 
of witnesses present in Court should be 
taken, but the learned Subordinate Judge 
appears to have thought that no evidence 
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was necessary. Upon the 
application he passed an order 

terms :— 

“I donotsee any ground. to postpone 
the case. The patwaris evidence is not 
at all material. The decision of the case 
hinges on a point of law which is governed 
by various rulings.” 

This order makes no reference to the 
application thatthe statements of the wit- 
nesses present in Court should be taken 
and in terms refers only to an application 
for fixing a date for. taking the patwari's 
evidence. However,it is clear from the 
terms of this order that the learned Sub- 
ordinate Judge regarded the questions 
at issue to be purely questions of law and 
that no evidence was really necessary 

© . i 
upon the points. The order certainly pre- 
vented the defendant from calling the 
patwari end it doubtless had the effect of 
preventing him from tendering the 
witnesses present on September 2, 1931. 

Upon the question whether the mortgage 
was for the benefit of the family or the 
remaining family property the view of the 
learned Subordinate Judge is clear. He 
thought that the question was determined 
by authorities of this Court and that no 
evidence tending to show that this mori- 
gage was for the benefit of the family or 
for the benefit of the remaining property 
could assist the defendant in any way. 
As we have stated previously, the money 
‘was borrowed upon this mortgage inorder 
to pay what was due under the pre-emption 
decree. The learned Subordinate. Judge in 
his judgment observes. 

“Tt has been held inseries of cases that where the 
pre-emption decree merely gave cone the option of 
acquiring certain property ata certain price, he is 
under no obligationto obtaine the property and, 
therefore, cannot jeopardize the ancestral family pro- 
perty in order to purchase fresh property. In view of 
these decisions, therefore, defendant No. 2 could not 
encumber joint ancestral family property to acquire 
necessary fundsto pre-empt other property. The 
case is fully governed by the rulings, Shenker 
Sahai v. Becho Ram (2) and Chatar Bhuj v. Gobind 
Ram (3), aud therefore, needs no comment. 
cestral property must, therefore,be free from the 
obligation of the mortgage, but there is no bar to 
prevent defendant No, 1 from realizing the amount of 
his debt due under tha mortgage from the property 
acquired by the defendant No.2 in the village.” 

In short, the learned Subordinate Judge 
was of opinion that a mortgage entered 
into in circumstances similar to those exis- 
ting in the present case could never bind 
the ancestral property and he thought that 

(2) 23 AL J 204; 86 Ind. Cas, 769; L R 6 A214 Civ; 
A I R 1925 All. 333; 47 A 381 i 
. (3) 21A LJ 348; 67 Ind. Cas, 668; 4 U P L R (A) 43; 
` A T R1923 All, 218; 45 A 407. 
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such view was supported by the case of 
this Court to which he refers. 

The view ofthe law which the learned 
Subordinate Judge expressed is supported 
by the case of Shanker Sahai v. Becho 
Ram (2). That case lays down that where 
a Hindu father, who was under no obliga- 


tion to raise any money for the protection 


of his estate, mortgaged the joint ancestral 
property in order to acquire other property 
by pre-emption, such mortgage wes not 
binding. Itis pointed out in that case 
that any act for which the character of 
“legal necessity” or “benefit tothe estate” 
can be claimed must be a defensive act, 
something undertaken for the protection of 
the estate already in possession, not an act 
done with the purpose of bringing fresh 
property in possession end which may or 
may not be successful under the chances 
attending upon litigation. The learned Sub- 
ordinate Judge did not refer to the case 
of Inspector Singh v. Kharak Singh (4), but 
jt must be observed that this case also 
supporis the view expressed by the learn- 
ed Subordinate Judge. In this latter case 
it is laid down that it is not competent to 
the manager ofa joint Hindu family com- 
prising minor members-‘to raise money 
on the security of the family ‘property in 
order to start a new business 
even if such business may reason- 
ably be supposed likely io be a profitable 
one. The “benefit to the estate” contem- 
plated by their Lordships of the Privy 
Councilin Hunooman Persuad Panday v. 
Babooee Munraj Koonwaree (5), must, it is 
stated. bea benefit ofa “defensive nature," 
calculated to protect the estate from possi- 
ble danger or destruction. Had the case re- 
mained there, we would have been bound 
to hold that this wasa pure question of 
law and that no evidence was necessary 
to decide whether the mortgage of August 
14, 1917, was for the benefit of the family 
and of the remaining property. 

However, within a few months of the 
decision in the case of Inspector Singh v. 
Kharak Singh (4), already referred to, a 
Full Bench of this Court came to a con- 
clusion contrary to that expressed in the . 
former case. In this latter case, Jagat 
Narain v. Mathura Das (6), the following 
proposition is laid down :— 

“In order to sustain an alienation of joint family 

(4) 50 A 776; A IR 1928 All, 403; 112 Ind. Cas. 881i 
26 A L J577. 

(5) 6 M I A 393; 18 W R 81 note; 2 Suther 29; 1 Sar, 
552 (PO. 

(6) 50 A 969; 116 Ind. Cas, 484; 26 ALJ 811; AIR 
1928 All, 454, 
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property made by the managing member of the 
family the transaction must, be one- which is for 
the benefit of the estate and such as a prudent 
owner would have carried out with the knowledge 
available to him at the time.” Transactions justi 
fiable, on the principle of ‘benefit to the estate’ are 
not limited to those transactions which are ofa 
‘defensive natare ', ” 


There can be no question whatsoever 


that the decision in this Full Bench case. 


is flatly at variance with tke earlier 
decision of this Court previously referred to. 

Some years sfjer this Full Bench case, 
the case of Benares Bank, Limited v. Hari 
Narain (7), was decided by their , Lord- 
ships of the Privy Council. In this case it 
is laid down that money borrowed by the 
father as manager of a joint Hindu family 
governed by the Mitakshara for the pur- 
pose of a business which is not ances- 
tral, is not borrowed for legal necessity 
and a morigage granted əs security for 
such aloen is not binding on the minor 
members of the joint’ family, end the 
morigage being wholly invalid does not 
pass the shares even of the alienating 
co-parcenere. 
question of borrowing money to pay off 
a  pre-mption decree end, therefore, 
the facis are somewhat different from 
the case which we, are considering 
at present, but it is open to 
argument that this case has thrown con- 
siderable doubt upon the validity of the 
Full Bench case to which we have refer- 
red, namely the case of Jagat Narain v. 
Mathura Das (6). 

We are, however, relieved from consi- 
dering the precise effect of this Privy 
Council case upon the case Jagat Narain v. 
Mathura Das (6) because in the Full Bench 
case of Amra; Singh v. Shambhu Singh (8) 
the precise effert of the Privy Council case 
previously referred to has been discussed 
by the three learned Judges who were 
members of that Full Bench. The learned 
Chief Justice Sir Muhammad Sulaiman 
and Mr. Justice King were of opinion, that 
the authority of the Full Bench ruling in 
Jagat Narain v. Mathura Das (6) has not 
been shaken by the decision of their Lord- 
ships of the Privy Council in Benares Bank, 
Ltd. v. Har Narain (7) though on the other 
hand we must observe that Mr. Justice 
Mukerji was of cpinion thet the authority 
of the Full Bench case of Jagat Narain v. 

(7) (1932) AL. J 714; 187 Ind. Cas, 781; Ind. Rul. 
(1932) PO 220; 36C W N 826; AIR 1932 P C183; 
34 Bom. L R 1079; 550 LJ 583; 9 OWN 599; 38 L 
W 56:63 ML J92; (1932) M W N 788; 59 I A 300; 13 
PLT 491 (PO. = 

(8) (1932) A L J 885; 140 Ind. Cas, 509; A I R 1932 
All. 632; Ind, Rul, (1932) All, 653 (F B.) 
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In this case there was no - 
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Maihura Das (6) had been entirely destroy- 
ed by reason of the decision in the case 
of Benares Bank, Ltd. v. Har Narain 
(7). As a Division Bench we are bound 
by the rpinion expressed by the majority 
of this Full Bench and follow the law as 
laid down by such majority. 

‘This case of Amraj Singh v. Shambbu 
Singh (8) is directly in point in the present 
case, for it leys down that a mortgage 
executed in order to raise money to pay 
off a pre-emption decree may be a mort- 
gage executed for the benefit of the family 
and for the benefit of the property and 
consequently binding upon the property 
and the family. The  kead-note of the 
case is somewhat misleading because it 
was in fact held in the case that a loan 
for the purpose of satisfying a pre-emp~ 
tion decree in the circumstances of that 
case was not within the authority of the 
executants and was therefore unenforce- 
able ageinst the ‘property mortgaged. 
However, the judgments of the learned 
Ohief Justice and Mr. Justice King make . 
it clear that a mortgage such as the pre- 
sent one may wellin certain circumstances 
be a mortgage binding upon the properly 
and upon the other members of the family. 
At p. 896“ the learned Chief Justice ob- . 
serves: — : i ; 

“On the one hand, it cannot’ be said that money 
required by the manager of a joint Hindu family 
in oder to pay the pre-emption money and costs 
for the acquisition of fresh property is in all cases ` 
without legal necessity or benefit to the family 
estate, and is therefore always outside the authority 
of the father..... Where a pre-emption ` claim 
is in reality in the nature of a speculation or is 
not in the best interests of the family, the action 
of the manager would be without justification. But 
there may, for instance, be a case where rival pro- 
prietor, -wishing to become a co-sharer in the village, 
and thereby causing onsiderable interference in 
the management of the family estate, purchases 
property when it is highly beneficial to the family 
and the estate, if not actually necessary, to exclude 
him fhom the village so as to avoid all future trou- 
ble; or there may be a cise where a substantial 
share in the ancestral village has been sold very 
cheap and its acquisition will bring about a con- 


- siderable improvement in the comfort and support 


of the family owning a small share in the village 
and a better enjoyment of the ancestral share, 
When statisfied that the acquisition was not specu- 
lative, bit in the best interests of the family and for 
its benefit as well ag for the benefit of the family 
estate, which ‘an ordinary prudent manager would 
make, it would be open to a Court to hold that the tran: 
saction is binding on the other members of the family, 
even though it is nothing but the raising ofe loan 
on a mortgage of family property for the sake of 
satisfying the pre-emption decree.” 

Again Mr. Justice King observes at 
p. 907*:— t 


*Pages of (1939) A L J.—[Hd, 
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“In certain circumstances it might be held that 
the acquisition of new property by pre-emption was 
a beneficial and prudent act such as would justify 
a mortgage of joint family property by the mana- 
ger. But the facts showing that the transaction 
was beneficial and prudent must be proved. I 
cannot accede to the contention that the acquisition 
of new zemindari property, with money raised upon 
a mortgage, must necassarily benefit the estate. It 
might be prudent and beneacial to acquire certain 
property for Rs, 1,000 but neither prudent nor bene- 
ficial to acquire the seme property for Rs. 3,000. Then 
again the property in question might be a special 
value to the Jomily owing to its position. Its acqui- 
sition by the family might promote the profit- 
able enjoyment of their ancestral estate, and 
its acquisition by an outsider, especially by a hostile 
outsider, might be harmful to the interests of the 
family.” 

From the dicta of the learned Chief Justice 
and Mr. Justice King it is clear that both of 
them dissented from the view expressed in 
‘the earlier cases decided inthis Court and 
were of opinion that in certain circom- 
stances a mortgage executed in order to 
obtain money to pay off a pre-emption 
decree might well bind the family prop- 
erty and the other niembers of the family. 
Mr. Justice Mukerji, however, did not agree 
with the view expressed by the majority 
of the Court though he also was of opinion 
that in very special circumstances a mort- 
gage to obtain money to pay off a pre- 
emption decree might bind the ancestral 
property. At p. 900* he observes-~:. 

“In an ordinary case of pre-emption, the purpose 
is neither the avoidance of a calamity nor support 
of the family nor performance of an indispensable 
duty like a sradh. It has been argued that it may 
be that the person who has purchased the property 
is a very bad man with tyrannical habits and it 
might be feared that, if he was allowed to purchase 
the property, he might in course of time, swallow 
up the whole family property. If a case like that 
can be made out, ib is possible to say that the 
pre-emption would be an act to avoid a calamity 
which affects the whole family, The calamity must 
be one which effects the whele family. This cannot 
be forgotten.” 

As we have pointed out previously the 
view expressed by the majority in the Full 
Bench case of Amraj Singh v. Shambhu 
Singh (8) is binding on us and we must 
follow it. Consequently we must hold 
that the learned Subordinate Judge 
was wrong in coming to the conculsion 
that a morigage such as the one in the 
present case could not prossibly in 
law bind the property and the other mem- 
bers of the family. This Full Bench case 
of Amra; Singh v. Shambu Singh (8) over- 
rules the cases relied upon by ihe learned 
Subordinate Judge and that being so he 
ought to have heard evidence and to have 
found whether or not ihe acquision of the 
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property by means of the money raised by 
this mortgage was for the benefit of the 
family and of the remaing property. The 
defendant obviously desired to call evi- 
dence upon this point and as we have 
pointed out earlier had made a written 
application requesting the learned Suka 
ordinate Judge to hear the witnesses who 
were aciually in Cours and to fix a day 
for hearing the evidence of the patwait 
of the village. The learned Subordinate 
Judge, holding the view which he did, 
thought that no evidence could be of assis- 
tance and decided the case without any 
evidence whatsoever. In order to do justice 
in this case it is necessary to have a find- 


ing whether the acquisition of the pro- 


‘perty by defendant No. 2 was for the 


benefit of the family and the remaining 
property. In certain circumstances the ac- 
quistion might be for the benefit of the 
estate, whereas in others it might not. 
The learned Subordinate Judge must, of 
course, in arriving at his conclusion, consi- 
der the price paid, the smount of the 


‘ properiy already held by the family end 


similar questions. No decision can be 


-arrived at without hearing the evidence of 


the parties and consequently it is necessary 
also to frame an issue. and have-a finding 


-upon this point. 


For the reasons which we have given we 
remit the following issues under O. XLI, 
r. .25, Civil Procedüre Gode, for the findings 
of the Court below:— 

(1) Was the property the subject-matter 
of the mortgage or any portion of it ances- 
tral properly ? Ifa portion of the mortgaged 
properiy only was ancestral, how much? 

(2) In the event of the Court finding that the 
whole or any portion of the mortgaged prop- 
erty was ancestral was the acquisition of 
the pre-empted property by means of money 
obtained under the morigage justified on 
the ground of legal necessity or benefit to 
the estate ? 

The parties are at liberty to adduce such 
evidence as they deem proper upon these 
issues and the Court is requested to return 
its findings upon them to this Court within a 
period of three months. On receipt of the 
findings the usual ten days is granted for 
objections, if any, to such findings. 

In considering the evidence the Court 
must not overlook the fact that the mort- 
gaged property consisted not only of 
zemindarit property but also a house in 
Meerut of which according to the plaintiff 
a 1-3rd share was ancestral property. 

D. Order accordingly, 


ês - l 
MADRAS HIGH COURT 
__ Full Bench. 
Civil Revision Petition No. 1683 of 1934 
‘October 2, 1935. 

CORNISH, VARADACHARIAR, WADSWORTH, 
VENKATARAMANA RAO AND LAKSHMANA Rao, Jd. 
BESHA AYYAR—Drgrenpanr No. 3— 
PETITIONER 
VETSUS 
KRISHNA AYYAR—PLAINTIFP AND OTHERS 

—Derenpants Ncs. 1, 2, 4 anp 5—OPPosITE 

4 Parties 

Lottery—Kuri chit fund, if a lottery—Promoters, 
if commit offence under Penal Code (Act XLV of 
1860), s. 294-A—Subscribers, if guilty—Claim for 
refund of amounts paid by subscribers— Maintain- 
ability— Trusts Act (II of 1882), s. 81—Applicabili- 
ty Lottery, essentials of— Lottery and Wagering 
contract- Distinction- Suit for recovery of prize 
and suit for refund of money paid—Distinction— 
Contract Act (IX of 1872), s. 65—-Penal Code (Act 
XLV of 1860), s. 294-A— Keeping of place of lottery 
— Exclusive dedication, if necessary. 

A kuri wos promoted for raising funds for a 

temple, JIt consisted of 625 subscribers, each subscrib- 
er agreeing to pay at the rate (f Rs. 3 permonth 
for 50 months, in all emounting to Rs. 150 per 
ticket. On the 25th of every English month 
after March 25, 1929, one ticket was to be drawn 
out of the 625 tickets and the winning ticket 
paid as prize, Rs. 150, withcut any liability to pay 
for future instalments. Fifty such tickets were to be 
drawn in 50 months and at the end of the 5lst month 
the 575 suhecribers who have not drawn prizes 
were to be repaid without interest, the tutal amount 
‘of their subscription, viz. Rs. 150. The plaintiff 
took two tickets in the kuri, and had paid Ks. 270 
representing 45 monthly payments on his two 
tickets. He filed a suit agdingt the prcmoters for 
a refund of the amount subscribed. In defence it 
was contended that the agreement between the 
parties being in respect cf a lottery unauthorised 
by Government, was for an illegal object, and was 
therefore, unenforceable at law: : 


Held, that the plaintiff was entitled to recover, 
as.his claim was governed by s. 84, Trusts Act 
and he was not in pari delicto with the promoters 
who were perscnally liable to refund the amount. 
Narayana Ayyangar v. Vellachami Ambatam (6) and 
Shanmuga Mudalt v, Kumaraswami Mudari (7), over- 
ruled. [p. 72, col. 1.] 

Held, (per Full Bench, Venkataramana Rao, J. 
contra) that the chit fund amounted to a lottery and 
the promoters ccmmitted an offence under s, 294-A, 
Penal Code. [p. 71, cols.1 & 2.] 

Per Venkataramana Rao, J.—The scheme’ was not 
a lottery. It is paramount public policy not to con- 
demn a transaction like this which in the social 
consciousness of the people is not considered illegal; 
considerations founded on the possible scope for 
swindling by unscrupulous persons ought not to 
make one pronounce a transaction unlawful if 
otherwise lawful. [p. 86, col 2.] 


Per Cornish, J.—A lottery need not fulfil one of 
the essential conditions of a wager. A lottery and 
a, wagering contract are two distinct things. A 
scheme may amount to a lottery though none of 
the competitors is a loser. ‘The test to see if a 

e scheme is a lottery is not to see if the prize 
money came out of the interest earned from the 
gubscribers' contributions. If the subscribers 
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have purchased a chance of winning a prize it 
can make no difference whether the prizes are 
paid circuitously from the interest earned on the 
subscribers’ con‘ributions or are paid directly from 
these contributions, Shanmuga Mudali v. Kumara. 
swami Muda'i (7),] dissented from. [p. 70, col. 2.] 

For the purpose of determining the legal or illegal 
character (f a kuri it does not suffice to show that 
it is a lottery. A lottery is not in British India 
unlawful in the sense that it is prohibited by law. 
lt is only in relation to s. 29414-A, Penal Code, that 
a lottery beccmes illegal. [ibid.] 

Section 294-A does not make it an offence for the 
owner or occupier the of place to keep it for the 
unlawful purpose; it simply makes it an offence for 
any person to keep the place, and this would include 
the caso of a person who, without being owner or 
occupier, is permitted to keep the place for the parti- 
cular object. It is not essential to the commission of 
the offence of keeping a place for an unlawful purpose 
that it should be solely appropriated to that purpose. 
[p. 70, ecl 2; p. 71, col. 1.) 

The general rule is that money paid or lent toa 
defendant to carry out an illegal purpose cannot be 
recovered if the purpose has been carried out either 
wholly or to a substantial extent. But there are 
exceptions. One exception is that when the Act 
creating the illegality has been passed for the 
purpose cf protecting a particular class of persons, 
persons belcnging to that class may recover pay- 
ments made by them. Neither under the English 
Acts nor ander the Penal Ocde is it made an offence 
to buy a ticket in a lottery. Where all that the 
plaintiffs have dene is that they bought two tickets 
in the lottery this dces not amount to aiding the 
defendants in keeping a place for the drawing* of a 
lottery. Macknnell v., Robinson (11), Kearly v. 
Thomson (12), Browning v. Morris (13) and Barclay v. 
Pearson (14), referred to. [p. 71, col. 2; p. 72, col. 1 ] 

Per Varadachuriar, J.—A scheme may fairly be 
regarded as a lottery if it is clear that whatever 
other benefit the subscriber or competitor may get 
in return for his money, the chance of his getting 
the prize was also part cf the bargain and must 
have entered into nis calculation. It is the fact of 
the prize and not the source frcm which it is paid 
that is the deciding factor. [p. 72, col. 2; p. 73, col. 1.] 

In dealing with actions by subscribers against 
promoters, a distinction must be drawn between 
suits for recovery of the prize or the enforcement of 
any of the other terms of the contract and suite for 
retund of moneys paid, þecause in the latter case 
there will be no question of ‘enforcement of the 
illegal contract’. [p. 76, col. 2.] 

Per Wadsworth, J.—Though the risk of loss is usual- 
ly found in any lottery scheme it is nob an essential 
part of the definition of a lottery. [p. 78, col. 1.] 

Not only is it incorrect to say that there is no 
keeping of an office within the mischief of the 
first part of s. 294-A, if the number of subscribers 
is known, but it is almost inevitable that the 
number of subscribers should be known when the 
drawing takes place and when the offence under 
8. 294-A, first part, is committed. The word ‘such 
lottery’ must only refer to a lottery not authorised 
by the Gevernment and the publication would be 
complete by the circulation of printed prospectuses 
to members of the public or to persons known to 
be likely to subscribe, Where, therefore, it is 
established that at least 600 persons were recruited 
to the scheme by means of canvassing agents, pri- 
vate letters and circulation of printed prospectuses, 
there can be no doubt as to the fact of publication 
and it makes no difference whatever on the question 
of publication or on the question of keeping an 
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` ofica how and when the number of subscribers was 
fixed. [p. 78, col. 2; p. 79, eol. LJ 

Any exclusive dedication of the place for tha 
purpose of drawing the lottery is not necessary to 
bring this act within s. 294-A. The essential thing 
is the habitual or regular user of a place for the 
purposs of drawing lots, such user being sufficient- 
ly effective as to enable anyone interested in the 
lottery to know where the promoters can be found 
at the time of the draw. It is not necessary that 
the members of the public should be excluded 
from the place or that the place should not be used 
for any purpose other than the drawing of the lot- 
tery. [p. 79, col. 2.] 

Per Venkataramana Rao, J.~The following four 
elements sre essential to constitute a lottery: 
(I) A prize or some advantage in the nature 
of a prize; (2) distribution by chance; (3) consi- 


deration paid or promised; (4) risk or loss. 
[p. 81, col. 1] 
Where the dominant feature of the transaction 


was the promction of mutual thrift and co-operation 
and the object is for a beneficial purpose and not 
or the purpose of gaming or speculetion, the fact 
that certain matters are determined by lot will not 
constitute it a lottery and risk of loss is a 
necessary element. Where the object of the kurt 
isto create a special fund for the temple and where 
the expenses of the fund are increasing year by 
year, and there is no fund from which these 
expenses could be met to create a fund for the 
purpose so that such expensas may be met in 
future without any default, it is a legitimate object. 
The combination of a prize, chance and gain is not 
onpugr st constitute a lottery. [p. 82, col. 2; p. 84, 
col, 1. 


C. R. P. from the decree of the District 
Munsif, Palghat, in S. C. S. No. 800 of 1933. 

Messrs. T. M. Krishnaswami Ayyar and 
C. K. Viswanatha Ayyar, for the Petitioner. 

Messrs. Ch. Raghava Rao and S. Rajara- 
man, for the Opposite Parties. 

Cornish, J.—This reference has been 
made upon a Civil Revision Petilion in 
which the petitioner was defendant No. 3 
ina suit brought by Plaintiff-respondents 
to recover money paid as subscriptions to 
a prize kuri. Defendant No. 3 and the 
other defendants promofed this kurt for 
the purpose of raising funds for a temple. 
The plaint alleges that plaintiff No.1 took 
two tickets in the kuri and had paid Rs. 270 
representing 45 monthly payments on his 
two tickets. It states thatthe schema was 
that the kuri wasto be conducted for 50 
months and that those subscribers who 
had not been so fortunate as to drawa 
prize were, atthe close of the kuri after 
the 50th drawing, to be refunded the amount 
of the mon2y subscribed by them. There 
is the further allegation that the kuri came 
fo an end after payment ofthe 45 instal- 
ments and that despite the plaintiffs’ de- 
mand fora refund of his subscriptions no 
repayment has been made by defendants. 
The sum clsimedis Rs. 270 which is the 
amount of 45 instalmenis paid by plaintiff 
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ence is concerned, is in para. 


.. The lower Court held 


. will be drawn out of the 625 tickets 


we 
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No.1 on‘his two tickets. The _ material 
defenceto the claim, go far es this refer- 
; 3 of the 
written statement, where the plea is raised 
that the agreement between the parties 
being in respect ofa lottery unauthorised 
by Government was foran illegal object 
and was, therefore, unenforceable at law. 

l the defendants 
liable to refund the money. Hence the 
Revision Pètition. The question has been 
referred toa Full Bench as there are de- 
cisions of this High Court on the status of 
kuris which are not always easy to recon- 
cile. The first question to be decided is 
whether this kuri isa lottery. A lottery 
has been defined as the distribution of 
prizes by lot or chance without the use of 
any skill; see Archibold'’s Criminal Plead- 
ings, Edn. 7, p. 1345. In the Oxford New 
English Dictionary, a lottery 1s defined as 
“an arrangement for the distribution of 
prizes by chance among persons purchasing 
tickets.” Tickets of course are only the 
tokens of the chance purchased, and it is 
the purchase of this chance which is the 
essence of alottery. And this is the test 
which has been adopted by the Courts in 
England in the later cases as making a 
thing a lottery. Thus, in Willis v. Young 
(1), it was held that a lottery involves the 
collective contribution of the prize money 
by the competitors though some of them 
may have paid nothing: and_ Darling, J. 
stated that in his opinion an absolutely free 
and gratuitous distribution of chances, 
none of which had been paid for by the 
competitors, would not be a lottery. In 
Barllett v. Parker (2), too, is seems to have 
been accepied that the purchase of a 
chance of winning aprize made the thing 
a lottery. Taking this then as the definition 
of a lottery, itheas to be seen whether the 
kuri in question comes within the definition. 
The character of the kuri appears from 
the printed kuri regulations. It consisted of 
625 subscribers: 


“each subscriber agresing to pay at the rate of 
Rs. 3, per month for 50 months in all amounting 


+o Rs. 150 per ticket [cl.4]. On the 25th ofevery 


English month after March 25, 1929, A a 


winning ticket will be paid as prize Rs 150, without 
any liability to pay for future instalments. Fifty 
such tickets will be drawn in 50 months [cl. 5]. 
Then cl. 7 provides that at the end of the 
5lst month the 575 subscribers who have 


not drawn prizes will be repaid without 


(1) (1907-1 K_B 448; 76 L J K B 390; 51549 28; 2° 
TLB 23; 715 P 26:98 LT 155. ee 

© (1912) 2K B 497; 81 LJ K B857; 23 Cox. CC 
16; 108 L T 869, 
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interest, the total amount of their subscrip- 
tion viz., Rs. 150. Clause 6 shows the 
benefit which the temple was to derive 
from the arrangements it permitted the 
subscription money to be deposited Tor 
interest with Banks and merchants or to 
be lent to subscribers, and the temple was 
to get the profit from these deposits and 
loans. So thata subscriber to the kuri 
had the -prospect of at least getting back 
the amount of his total subscription of 
_Rs. 150 at the termination of the drawings; 
but his purchase of a ticket for Rs. 3 gave 
him a chance of a prize of Rs. 150 if his 
ticket was drawn atthe first drawing, a 
chance of a prize of Rs. 150 fora payment 
of Rs. 6 ifhis ticket was successful at the 
second drawing and so on down to the 
49th drawing when the winner-would get 


Rs. 150 for an expenditure of Rs. 147 on 


his ticket. In my opinion this kuri was 
clearly within the above mentioned 
definition of a lottery. But it has been 
contended.. that alottery requires that the 
dominant’ motive of the persons participat- 
ing init isto gamble; and as a corollary 
to this proposition it is argued that a loss 
to some ofthe parties is a necessary ele- 
ment ofa lottery. No case has been pro- 
duced to show that the definition of lottery 
is qualified bythe motives of the partici- 
pants. On the contrary in Hallv. Mac 
William (3), where a lottery was a competi- 
tion promoted by a newspaper with the 
object of increasing the number of its 
purchasers and of its circulation, Ridley, 
J. said 

‘It may be that the owners of the newspapers 
have other objects in their mind as to what they 
will doand now they will benefit by the offering 
of these prizes; butas far as the purchaser is 


concerned I think hedoes buy with this newspaper 
the chance of obtaining the prize,” 


which goes to show that; the question, lottery 
or no lottery isnotto be determined by 
the quality of the promoters’ motive. The 
contention, too, that it isan element ofa 
lottery that some of the competitors must 
stand tolose, seems to be founded upon a 
misconception of the passage in Halsbury, 
Vol. 15, p. 525, which has been cited in its 
support. This passage reads : 

“Though the gambling element does not appear 


to be wholly absent, yet it need not be common 
to all the adventurers it isenough if some of them 


stand to lose.” | 

It is a -commentary on Willis v. 
Young (1); and has to be read in that con- 
nection. It gives no warrant for the theory 


that a lottery is not a lottery unless 


(3) (1902) 85 L T 239; 20 Cox. O O 33; 65 J P 742: 
ITL RSG O 0 ee gs 


“things. 


' There is another matter touching 
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it fulfils one. of the essential con- 
ditions of a . wager. A lottery and 
a wagering contract are two distinct 


A scheme may amount to a lottery 
though nonetof the competitors is a loser as 
in R. v. Harris (4), where subscribers of a 
shilling were given a ticket which entitled 
them at all events to what was professed 
to be ashilling’s worth of goods and also 
to the chance of certain bonuses of goods of 
greater. value than the shilling. This was 
held to be an illegal lottery. Taylor v. 
Smetien (5), (the packets of tea ceee) is 
another illustration. But if it were neces- 
sary I would hold thatthe subscribers to 
this kuri whose tickets had not been drawn 
had suffered lossto the extent of their 
contributions to the Rs. 150 taken by the 
prize-winner. And here I may observe that 
the head-note in Narayana Ayyangar v. 
Vellachami Ambalam (6), is misleading. 
The Full Bench in deciding that the kuri 
was not a wagering contract did not decide 
that it was nota lottery. There was no 


occasion for such decision after the 
lower Court had returned a finding 
_that there was no evidence of an 


offence against s. 294-A, Indian ee 

is 
part of the case to which 1 must refer. In 
Shanmuga Mudali v. Kumaraswami Mudalt 
(7), Venkatesubba Rao, J., was of the 
opinion that a scheme would not be a lottery 
if-the prize money came out of the interest 
earned frem the subscribers’ contributicns. 
With great respect lam unable to agree 
to this being acorrect test. If tle subs- 
cribers haves purchased a chance of win- 
ning aprize it can make no difference 
whether the prizes are paid circuitously from 
the interest earned on the subscriler's 
contribution or are paid directly frem those 
contributions. 

But for the purpose of determining the 
legal or illegal character of this kurt it does 
not suffice to show that itis a lottery. A 
lottery is not in British India unlawful in 
the sense that itis prohibited bylaw. It 
is only in relation to s. 294-A, Indian 
Penal Code, that alottery becomes illegal. 
This section makes it an offence (1) to 
keep eny office or place for the purpose of 
drawing any lottery not authorised by 


(4) (1864) 10 Cox, C C 352. 
(5) (1883) 11 Q BD 207; 52 L J M C 10); 48 J P 
36 


(6) 50 M 696; 103 Ind. Cas. 318; A I R 1927 Mad. 
583; 52 M L J 687; (1927) M W N 545; 38 M L T 390; 26 
L W 796 (F. B) h 

Q 48 M 661; 90 Ind. Oas, 420; A ER 1925 Mad, 870; 
21 LW 403; (1925) M W N 655. E 
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_ Government, cr (2) 16 publish any proposal 
to payany sum onan event or contingency 
' relative to the drawingof any ticket in 
such lottery. The evidence distinctly proves 
a publishing of the kuri regulations which 
contained the proposals relative to the 
lottery. One of the defendants says that 
the regulations were printed—a copy is 
before us—and a plaintiff's witness says 
that the regulations were shown to him. 
- This constituted an offence against . the 
second partof s. 294-A. Regarding the 
question whether defendants offended 
against the first part of the section, I 
think the temple would be a ‘place,’ and 
that it is apparent from the regulations 
(cl. 9) that the defendants had a control, 
possibly only de facto over the place for 
the purpose of drawing the lottery there. 
e Section 294-A does not make it an offence 
© forthe owner or occupier of the place to 
keep it for the unlawful purpose; it simply 
- makes it an offence forany person to keep 
the place, and this,in my opinion, would 
include the case of a „person who, without 
being owneror occupier is permitted to 
keep ihe place for the particular object. 
Clause 9 of the regulations says that the 
drawings willbe held in the temple, and 
there is the evidence of witnesses- that the 
drawings did take place there. It is not 
essential tothe commission of the offence 
cf keeping a place for an unlawful purpose 
that it should be solely appropriated to that 
purpsse. Thus, in Jenks v. Turpin (8), it 
was held that a house which served a double 
purpose, a social club for members who did 
not wish to play, and a place for gaming for 
those who-did, was a house kept for the 


purpose of gaming. And in Fielding Vv. 


Turner (9, where the defendant had 
installed a gaming machine in his shop, it 
was held that he kept the shop for unlawful 
gaming. 

The word ‘keep’ however signifies an 
habitual keeping of the place for the un- 
lawful purpose: Martin v. Benjamin (10). 
But when the evidence supports the conclu- 
sion, asI think it does, that 45 out of 50 
projected drawings of the lottery have been 
held as intended by the regulations within 
the temple, it seems to me that this isa 
sufficient ‘keeping’ of the place for this 
purpose. In my opinion 
sustains the commission of an offence by 


int (1884) ce Lae O 161; 49 JP 20; 


Cox. C O 486 
WG (1903) 1 KB 867; 72 LJ K B 542; 20 Cox. O O 
531; 67 J P 252; 51 W R 543; 8BLT2 273. 
a) (1907) 1 KB 64; 76 LJ K B 81; 518 J 50; 23 
T `L R 53; 71 FP 30; 98 LT 197. 
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the defendants against the first me of 
s. 294-A. The lottery therefore, being 
illegal from the mannerin whichit was 
conducted, how does this affect the plaintifs’ 
right to recover their subscription money 
from the defendants ? The general rule is 
that money paid orlent to a defendant to 
illegal purpose cannot be 
recovered if the purpose has been carried 


- out either wholly or toa substantial extent: 


Mackinnell v. Robinson (11), 
Thomson (12). This rule is embodied ins. 84, 
Trusts Act. But there are exceptions. One 
exception is that when the Act creating the 
illegality has been passed for the purpose of 
protecting a particular class of persons, 
persons belonging to that class may recover 
payments made by them. The classic 
authority is Browning v. Morris (13), where 
Lord Mansfield said: 

“Where contracts or transactions are prohibited 
by positive statutes, for the sake of protecting one 
set of men from another set of men, the one, from 
their situation and condition, being Liable to be 
oppressed or imposed upon by the other, then the 
parties are notin pari delicto: andin furtherance 
of these statutes, the person injured after the transac- 
tion is finished and completed, may bring his action 
and defeat the contract.” 

The Lottery Acts in England make it an 
offence to sell or deliver a lottery ticket, to 
keep a lottery, to keep a place for the 
exercise of a lottery, and to publish a 
lottery. Section 29Ll-A makes it an offence 
to keep a place for drawing a lottery or to 


Kearly v. 


publish a lottery. Neither under the 
English Acts nor under the Penal 
Code is it made an offence to buy 


a ticket in a lottery. Can it be 
doubted that these enactments are aimed 
at the class of persons who promote lotteries, 
and that they are intended to protect the 
class of persons who are tempted to take 
tickets in lotteries ? This was the view of 
the policy of the Lottery Acts taken -by 
Stirling, J., in Barclay v. Pearson (14); 
and in this view the plaintifis would be 
entitled to recover their subscriptions from 
the defendants, even if the money had been 
distributed. But the argument is that the 
plaintifis cannot recover because they are 
in pari delicto with the defendants. Itis 
suggested that they have abetted the illegal 
acts committed by the defendants. All 
that the plaintiffs are shown to have done is 
that they bought two tickets in the lottery. 

ee (1838) 3M & W434; 1 H&A ns; 2 Jur, 595; 

L J Ex. 149; 150 E R 1215; 49RR 5 

aD (1990) PA QBD 742; 59 LIQ. 5 288; 38 WR 
614; 63 LT 150. 

(13) (1778) 2 Gowp. 792; 98 E R 1364. 
a 2 Ch, D 154; 82 LJ Ch. 636; 42 W R74; 
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In my opinion this does not amount to 
aiding the defendants in keeping a place for 
the drawing of a lottery: 

“A customer who buys an article in a shop might 
ust as well be said to assist in conducting the 
usiness of the shop; per Hawkins, J., in Jenks v. 
Turpin (8), at p. 526*," 

There was certainly no abetment by 
plaintiffs of the publication of the lottery 
proposals. The last contention is that the 
defendants cannot be made personally 
liable. It appears from the kuri regulations 
that the duty of receiving the collections of 
subscriptions was committed to defendant 
No. 1. But this was only a matter of con- 
venience in the management, as all the 
defendants were clothed with authority to 
manage the kuri, and the investment of the 
moneys was to be on the advice of all. It 
is said that defendant No. 1 abused his 
trust; but of that we have no evidence. 
Defendant No.3 is undoubtedly a trustee 
with the other defendants of the money paid 
in subscriptions, and is personally liable 
for its due appropriation in accordance with 
the terms of the regulations, unless these 
rules give him an exemption. Clause 13, 
which is the only provision bearing on the 
matter, while declaring that the kuri 
properly shall be liable in case of default, 
does not give the defendants exemption 
from personal liability. It makes the 
kuri property security against the 
defendants’ default. For these reasons, I 
am of opinion that defendants were rightly 
held liable to refund the money claimed by 
the plaintiffs, and that this petition should 
be dismissed with costs. 

Varadachariar, J—In the view that 
I take of the application of the ‘part 
delicto’ rule to the circumstances of this 
case, it would have been sufficient for the 
disposal of the revision petition to say that 
the claim is in substance not for the enforce- 
ment of an illegal contract but for refund 
of money paid and, even assuming that 
the money had been paid for an illegal 
purpose, the plaintiff would be entitled to 
recover the same on the ground that he is 
not as guilty as the defendants (vide s. 8k, 
Trusts Act). But as the case has been 
placed before this Bench because of the 
conflict between In re The Udumalpet Nidhi 
Ltd, (15) and Shanmuga Mudali v. Kumara- 
swami Mudali (7), affirmed in Narayana 
Ayyangar v. Vellachami Ambalam (6) and 
the points arising therefrom have been 

(15) 57 M 844; 152 Ind. Cas, 440; A I R 1934 Mad. 


482;67 M L J 445; (1934) M W N 318: 7 56; 
EAT (1934) 18; 40L W 56; 7 
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argued at great lefigth before us, I have 
thought it right to express my opinion on 
some aspects of the wider question. The 
arguments before us may be grouped under 
four heads: (1) what are the clements 
necessary to make a scheme a lottery; (2) 
what are the conditions to >be established 
before persons participating in a lottery 
can be held guilty under s. 294-A, Penal 
Oode; (3) what is the position for the 
purposes of the ‘criminal’ law of persons 
who subscribe to or purchase tickets in a 
lottery as distinguished from that of those 
who organise, promote or manage the 
lottery; (4) what is the position for the 
purpose of the civil law of such subscribers 
or ticket-holders in relation to the 
organisers, promoters or managers. 

Though there is no formal definition of 
‘lottery’ in the Penal Code, the second clause 
of s. 294-A sufficiently indicates its ingredi- 
ents in the terms found in the older dic- 
tionaries. After it was pointed out that a 
gratuitous distribution of prizes by lot may 
not amount toa lottery, the definition has 
been amplified in the Oxford Dictionary and 
in recent editions of Webster's Dictionary, 
so as to include the idea of a 
purchase of a ticket or tle pessing 
of something in the nature of ‘con- 
sideration’ from the subscriber or com- 
petitor, When schemes came tobe so con- 
trived as to give the subscriber or com- 
petitor not merely the chance of getting a 
prize but also the certainty of getiing seme 
return in the shape of goods or amusements 
or other advantage, elaborate discussions 
are found in reported judgments s to 
how much of the ‘consideration’ paid by the 
subscriber or competitor must be deemed 
to be paid for the return which he certainly 
gets and how much of it is: the price paid 
for the ‘prize’ which he hopes to get. As 
most of the relevant authorities have been 
noticed in the recent Madras decisions, I 
do not think it necessary to discuss the 
cases in detail; but it is clear that it is not 
possible or desirable to fixe any proportion 
between the part of the consideraticn which 
corresponds tothe valueof the advantage 
necessarily received and the part which 
must be regarded cs the price paid for the 
chance. The result of the authorities seems 
tome to be that a. scheme may fairly be 
regarded as a lottery if it is clear that 
whatever other benefit the subscriber or 
competitor may get in return for his money, 
the chance of his getting the prize was also 
part of the bargain and must have entered 
into his calculation, It is the fact of the 
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prize and not the soufce ‘from which it is 
paid that I think is the deciding factor. 

Itmay however not be easy to say with 
precision whet constitutes a ‘prize’ for 
this purpose; it will be too much 
to say that any and every ad- 
vantage which a person subscribing toa 
scheme-may hope to get will amount toa 
‘prize’ if his getting if will depend on the 
drawing of lots. The course of decisions in 
this Presidency relating to the older kuri 
chits is opposed to such a wide interpreta- 
tion of the word ‘prize’ and the same 
principle underlies the decision in the 
Wallingford case (Wallingford v. Mutual 
Society) (16). The rule is correctly stated 
in para. 929 of the article on ‘Gaming 
and Wagering’ in Halsbury’s Laws of Eng- 
land, (Vol. 15) that: 

“The sabstantial object of the whole scheme must 
be looked at and where the object is the carrying 
on of a legitimate business, the fact that it pro- 
vides for the distribution of its profits in certain 
events by lot” 
will not make it a lottery. On behalf of 
the respondent, Mr. Raghava Rao, in- 
sisted that a scheme cannot amount to 
a lottery unless it involved the elements 
to be found in a ‘wagering’ contract and 
the deciding factor should be taken to be 
not fhe chance of getting a ‘prize’ but 
the chance of loss in certain contingencies. 
There may not be much in this anti- 
thesis but for the fact that in Shanmuga 
Mudali v. Kumaraswami Mudali (7) 
the learned Judges laid stress on the 
fact that every subscriber at least got 
back the principal amount contributed by 
him andin Narayana Ayyangar v. Vella- 


- cham Ambalam (6) at p. 703*, Ramesam, 


{3 


J. held that any payment out of the 
interest derived or likely to be derived 
from the investment of the subscriptions 
must not be regarded as a ‘oss’ sustained 
by the subscribers. With great respect, 
I am not able to be concur in some of the 
steps in the reasoning on which the deci- 
sion in Shanmuga Mudali v. Kumaraswami 
Mudali (7), is based, norin the statement 
in Narayana Ayyangar v. Vellachami 
Ambalam (6) at p. 703* above referred to 
if jt is meant to be taken as a rule of law. 
The mere fact that the subscribers to 


- such a scheme may at some time be able 


to receive a lump sum made up of their 
monthly payments of small sums ought not 
to blind us to the other features of ‘the 
scheme. 

a6) (1880) 5 A O 685; 50 L J QB 49; 29 W R81; 43 
L T 258. 
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That a considerable sum must result as 
interest from the investment of the monthly 
contributions over a period of something 
like 50 months and that a large portion 
of this interest goes to the promoters and 
is lost to the subscribers cannot be de~- 
nied. If the interest earned is divided 
among the subscribers themselves, the 
position may be different. It was sug- 
gested that even in cases like the present, 
it may be taken that the interest thus 
earned was notionally taken by the subscri- 
bers and then made a gift of to the pio- 
moters cr to the temple for whose benefit 
the scheme was started. I do no: feel 
justified in importing such a ‘fiction’ and 
must therefore proceed on the footing that 
the large body of subscribers, who efter 
50 months merely get baek the principal 
amount contributed by them, lose the in- 
terest earned by the investment of their 
contributions. It seems tome a legitimate 
inference that they were willing to incur 
this loss because there was the chance of 
their. getting a prize of Rs. 150 even in 
the first month orin the next few months, 
should they be lucky in tLe matter of the 
drawing of lots. Here ag.in, the position 
may be diflerentif their good foriune in 
the matter of the draw merely meent en 
early repayment, subject to their liability 
to continue payment of their subscripticns 
to the end, but the spirit of speculation 
suggested a further attraction in the form 
of the provisicn that «ts soen es any sub- 
scriber draws the prize his liability to pay 
subseriptions will cease. 


Nor am J able to view the prize paid 
to tke eerly winners as ‘distribution of 
proit.) In tke first few months, the prob- 
able interest will not suffice to cover the 
‘prizes’ end the payment of the prize is 
not made contingent on the earning cf 
profits. The fact that the promoters heped 
to reimburse themselves in due course frcm 
out of the interest earned will not make 
the payments to-the subscribers who are 
lucky in the early drawings eny 
the lessa ‘prize’. I connot help feeling 
that in the judgments of Ramesem and 
Venkatesubba Rao, JJ.in Shanmuga Mudal 
v. Kumaraswami Mudali (7) aud that of 
Ramesam, J. in Narayana Ayyangar v. 
Vellachami Ambalam (6), a great deal too 
much has been read into the observations. 
On this point in Wallingford v. Mutual 
Society (16), Lord Blackburn, (at p. 705*), 
disposed of the objection under the Lottery 
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Acts by pointing out that ‘a drawing of lots 
on one occasion’ would not make the socie- 
ty illegal. 
with the remark that the appellent stated 
no case showing that this mutual society 
is a gaming or gambling society (p. 709*), 
Lord Hatherley said : 

“If this were held to be a lottery nearly every one 
of the societies I have referred to, namely, building 
societies and a great many other scoieties framed 
upon a similar footing, might be found to fall 
within the enactments against lotteries." 


These observations afford no clue to any- 
thing like a general principle and an 
attempt has therefore been made to found 
an argument upon the rules of the society 
then under consideration. Neither the 

‘terms as to distribution of profits nor those 

relating to the giving of loans to members 
(so far as one could gather them from the 
report) would seem to involve anything like 
a ‘prize’ except the provision in Art. 27, 
(set out on p. 687) that appropriation cer- 
tificates (certifying the title of the member to 
receive lons from the society’s funds and to 
participate in iis profits) ' 
“shall be allotted ın two ways, the first and every 
fourth one thereafter, by drawing, free of any pre- 
mium or interest, while those intermediate shall be 
allotted to the member or. members tendering the 
highest premium for the same respectively.” 

It must be remembered that the society 
being a mutual aid institution, the benefit 
of the premium thus levied would ultima- 
tely go to the members themselves. The 
only benefit left to chance therefore was 
thet some members may get a certificate 
without payment of premium. One may 
legitima’ely use tke decision es authority 
to this extent, thet having regard to the 
objects and other incidents of member- 
ship in the society this element of chance 
was not regarded as emounting to a 
‘prize’ or rendering the transaction a 
‘gambling transaction. This only illus- 
trates the difficulty already adverted to of 
exactly deSning the word “prize”. On 
analysis if may turn out to be a question 
of degree, to be determined with reference 
to all the circumstances of a case. It 
only remains to add that the remarks 
made on this case in Edn. 17 of Chitty 
on Contracts, relied on by the learned 
Judges in Shanmuga Mudali v. Kumara- 
swami Mudali (7), have been omitted from 
the latest edition. The reference in the 
speech of the Lord Chancellor (at p. 697*) 
to the Lottery Acts, as applicable to per- 
sons who kep: lottery offices at which 
‘the public were iavited to pay’ for lottery 
tickets has been interpreted by Ramesam, 

*Pages cf (1880) 5 A. .O.—[Hd.] 





Lord Watson contented himself. 


16210 


J. as excluding from its scope cases wher 
before the soriety becomes known to the 
public all its members are ascertained and 
there is no invitation (in another place, 
‘standing invitation’) to any member of 
the public to join it: [See Shanmuga 
Mudali v. Kumaraswami Mudali (7), at 
p. 664*; Durga Venkataramana v. Sanya- 
sayya (17)], 

In Narayana Ayyangar v. Vellachamt 
Ambalam (6), the head-note would make 
it appear that the decision of the Full 
Bench in some measure rested on the cir- 
cumstance that the ‘number of subscri- 
bers is determined beforehand.’ This is 
somewhat misleading. In the order call- 
ing for a finding, the only relevant obser- 
vation (on p. 7007) is ‘itis essential to know 
how it was organised and advertised and 
whether any one who liked could join by 
merely paying subscriptions.’ On the return 
of the finding the Court only observed that 
no offence has been committed ‘as no office or 
place for the purpose of drawing any lottery 
wes kept. Ib is true that the expression 
‘keeping an office or place’ implies a de- 
gree of habitualness and continuity of 
operations, but this will be satisfied as 
much by a repetition of drawings as 
amongst a fixed number of persons as by 
permitting an unlimited number of per- 
sons to Come in as and when they please. 
Further it is disclosed by the evidence in 
this case and it is only netural that after 
the promoters had conceived the scheme 
they vanvassed for subscribers till they 
reached a certain number. This stage 
may well be described as. an ‘invitation’ 
to the public. Tnere is no reason why— 
and Lord Selbourne does not say—this in- 
vitation should be a standing invitation 
in the sense that it is always kept open. 

In Narayana Ayyangar v. Vellachami 
Ambalam,(6) at p. 704}, Ramesam,? J. gives 
it as one of his reasons for not following 
Veeranan. Ambalam v. Ayyachi Ambalam 
(18), thet the decision there was mainly 
based upon a judgment of Channel, J., in 
Richards v. Starck (9) and adds on the 
strength of a note in Halsbury’s Laws of 
England, thet the decision of Channel, J. 
is inconsistent with iwo earlier decisions 
of the Court of Appeal which were not con- 

(17) 66 M L J 76; 149 Ind. Cas. 489; AIR 1934 Mad. 
136; 6 R M 649. 

(18) 49 ML J 791; 92 Ind. Cas. 968; A I R 1926 
Mad. 168; 22 L W 772; (1925) M W N 857. 

(19) (1911) 1 K B 296; 80 LJ K B213; 27 T LR 29; 
103 L T 813. : 
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sidered by Channel, J. viz., Fuller v. Perry- 
man (20) and Hirst v. Williams (21). 

Whatever may be the nature of the arrange- 
ment in the Fuller v. Perryman (20), the 
argument was based onthe Gaming Act 
and the judgment proceeded on the footing 
(put forward in argument by respondent's 

Counsel) that as 

“there wag no evidence that the defendant entered 


into contracts that there should be no delivery of the 
stock and that differences only should be paid,” 


the argument did not relate toa gambling 
transaction. This line of reasoning throws 
no light on the question now under con- 
sideration. In Hirst v. Williams (21), the 
statement of facts makes it appear that 
- there was no intention or liability 
on the part of the plaintiff to take 
up the stock; but, for reasons which do 
not appear in the judgment and about 
which there is no use speculating, the Court 
. of Appeal said ‘the case raised the same 
point as Fuller v. Perryman (20) and there 
. Was no gambling between the defendants 
and the plaintiff... The remarks that follow 

. seem to treat the case as one of a contract 
of advance to speculators and a guarantee 
for the return of the money in any event. 
With due respect, Lam unable toread into 
. thesé judgments anything necessarily in- 
- cons‘stent with the observation of Channel, 

J.in Richards v. Starck (19). aS 

Proceeding next to the second of the ques- 
tions argued before us, I do not think it 
necessary or expedient to express any defi- 
nite opinion, on the evidence in this case 
as to whether or not*the defendants are 
guilty of an offence unders. 294-A, Indian 
Penal Code. Though the interest of the 
moment has attempted them to plead that 
the case falls within s. 294-A, I am sure they 
‘would be the first to plead ‘not guilty’ if 
they were thereatened with a prosecution. 
It is well settled that it is not sufficient for 
the purposes of the first part of s. 294-A 
that the scheme amounts to a lottery; it is 
further required that the person charged 
should ‘keep any office or place for the pur- 
pose of drawing any lottery.’ It has fre- 
quently been pointed out that the scope of 
this provision is very much more limited 
than that of the law in Englend relating to 
lotteries. (See the varieties of offences under 
the English Law referred toin Martin v. 
Benjamin (10) at page 66* and Halsbury, 
para. 934,in the Article on ‘Gaming and 
Wagering’ in Vol. 15). Even in India, the 
prohibition was wider under Act V of 1844 


5 ne (1895) 11 T L R 350. 
21) (1896) 12 T L R 128. 
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but when incorporating this portion of the 
law into the Penal Code in 1870, the 
legislature has to some extent narrowed it. 
Under similar Acis in England much dis- 
cussion has taken place as to ` the connotation 
of the word ‘keep’ in this context and ofthe 
words ‘office or place.’ It is obvious that a 
certain degree of habitualness or continuity 
of operation is intended as also a fixed or 
ascertained locality for the drawing: Marks 
v. Benjamin (22), Martin v. Benjamin (10), 
Doggett v. Caiterus (23), Shaw v. Morley (24), 
Bows v. Fenwich (25) and Powell v. 
Kempton Park Race Course Co. (26). [See 
also Jenks v. Turpin (8)]. 

Whether, in addition, the place where the 
lottery is drawn should not also be a 
‘structure’ and should not be under some 
degree of control of the organisers and in 
some matter ‘appropriated’ to the purpose is 
not beyond doubt. The evidence in the pre- 
sent case is not very clear whether the place 
where the lots are to be drawn every month 
is within the temple enclosure, or is merely 
an open sp2ce in front ofthe temple; nor 
is it clear whether the promoters or any of 
them are trustees having control over the 
locality or are merely permitted by the 
temple authorities to hold the drawing there. 
The District Munzif was of opinion that the 
evidence did not establish an offence under 
s 291-A, either under the first part or under 
the second part of the section. As tothe second 
part of the section, I am unable tojagree with 
him that the ‘publication’ contemplated is 
some public adverlisement in the sense of 
a written publication in newspapers or hand 
bills. If a number of persons go about 
canvassing for subscribers on the basis of 
the scheme settled before hand by the pro- 
moters, I do not see why it should not 
amount to a publication of the proposal. I 
proceed to consider the third and fourth 
questions on the assumption that so fer as 
the promoters are concerned an cffence under 
s. 294-A has been proved. 

Tt has been suggested before us on be- 
half of the petitioner that the subscribers 
must also be held to be guilty at least as 
abettors. So far as the publication is con- 
cerned, even this is not possible. As to the 


(22) (1889. 5 M & W 565; 151 E R 239; 9L J (x. 3.) 
M 023; 3 Jur. 1194; 2M & Rob 225; 52 RR 839, 

(23) (1864) 17C B (N 5) 669; 34 LJ C P 46; 10 Jur. 
te a) 1236; 13 W R 160; 11 LT (N. s.) 422; 112 R R 


Tan (1877) 3 Ex. al 37 LJ MC 105; 11 Cox. C O 
128; 16 W R 763; 19 L T 15. 
sos ee 90P 339; 43 L J M C 107; 22 W R 804; 
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keeping of the place for a lottery, it has 
been argued that as they enter into a 
scheme with full knowledge that according 
to its terms a place hed been fixed for the 
purpose of drawing, they must be deemed 
to aid inthe ‘keeping.’ Iam not however 
sure that this is the correct view. Assum- 
ing that they aid in the lottery by sub- 
scribing thereto or taking tickets, it cannot 
nécessarily be said that they aid in the 
‘keeping’ ofa place for the purpose. It would 
make no difference to them ifthe lots are 
drawn atone place on one occasion, and at 


another place on another occasion £O as to” 


avoid the habitual user of a place as requir- 
ed by the section. It remains to deal with 
relations of the parties for the purpose of 
the civillaw. In Vezranan Ambalam v. 
Ayyachi Ambalam (18) et p. 794%, 
Spencer, J., says: 

“The Civil law goes further (than the Oriminal 
law) and prevents obligations arising out of lot- 


teries being enforced ina Court of law whether ` 


the lottery isheld in an office t» which the 
public have access or ina private place to which 
admission is nct tobe had for the mere asking.” 


The meaniig of this passage is not 
very clear. In Narayana Ayyangar v. 
Vellachami Ambalam (6) at p. 702T Rame- 
sam, J. understood it only to mean that 
such obligations will be unenforceable if 
the arrangement is in the nature of a 
‘wagering contract. In some of the cases 
it bas been attempted to essimilate a 
lottery toa ‘wagering con'racy’ by split- 
ting it intoa number of contracts between 
the promoters on the one side and each 
individual subscriber or competitor on the 
other and then pointing out that .such 
subscriber or competitor may gain ‘or lose 
according tothe chance of the draw. With 
due respect Lem unable to agree that 
this isa correct way of viewing the trans- 
action. As shown by Willisv. Young (1), 
we mustlook upon the subscribers or 
competitors s collective body dealing 
with the promoters as the other 
From the point of view of the promoters 
there is no ‘gain or loss’ depending on 
chance. The number of some subscriber 
must necessarily be drawn erch month and 
he has to be paid the sum of Rs. 150. 
The uncertainty as to which of the subscri- 
bers mayhave the luck of the draw is 
no uncertainty from the point of view 
of the promoters. Their profits and out- 
goings never depended on ihe chances of 
the draw because they are bound to pay 
Rs. 150 toeach subscriber and the bal- 
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ance of interest earned (after allowing 
for sundry expenses) represents their 
profits. I respectfully agree with ihe de- 
cision in Universal Mutual Aid & Poor 
Houses Association Ltd. v. Toppa Naidu 
(27), that a lottery should not be judged 
of by the tests applicable toa wagering 
contract. 

In dealing with action by subscribers 
against promoters, a distinction must be 
drawn between suits for recovery of the 
prize or the enforcement of any of the 
other terms of the contract and suits for 
refund of monys paid, because in the latter 
case there will be no question of ‘enforce- 
ment of the illegal contract.. The sug- 
gestion of Krishnan, J.,in Nagappa Pillai 
v. Arunachalam Chetly (28), that some 
portions of the agreement may be severed 
from the other portions is undoubtedly 
open to criticism and has rightly been 
disapproved of. But the view taken in 
many of the Madras ‘ceases that even a 
claim for refund musi fail seems to me 
with all respect equally open to question. 
Even here the learned Judges were (if I 
may say so) right in holding that the 
subscriber cannot in such cases claim the 
benefit of s. 65, Contract Act; Put he 
is in my cpinion entitled to rely on s. 84, 
Trusts Act. I am unable to agree with 
the view that both parties are in such 
cases in pari delicto. Assuming that the 
payment was made by the subseriber ‘for 
an illegal purpose,” s. 8!, Trusts Act, 
contemp'ates three cases in which the 
payment may be claimed back. In the 
face of the terms of the section, I am 
unable to agree with the contention of Mr. 
Krishnasawami Iyer, (on behalf of the 
petitioner) that the statement of the rule in 
Pethaperumal Chetty v. Muniyandy Servat 
(29) is exhaustive. Tne second class con- 
templated bys. 84 comprises cases where 
the person making the payment or trans- 
fer ‘is notas guilty asthe transferee’ and 
is meant to reproduce a well recognised 
exception known to the English Lew. See 
Revnell v. Sprage (30). As early as in 
Browning v. Morris (13), Lord Mansfield 


(27) 56 M 26; 139 Ind. Cas. 644; A I R 1933 Mad. 16; 
33 Or. L J 792; 1933 Gr. Gas. 61; (1932) M W N 904; 
63 M L J 554; 36 L W 610; Ind. Rul. (1932) Mad. 
7 
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(28) 47 ML J 876; 85 Ind. Cas. 1016; A IR 1925 
Mad. 281 


(29) 35 C 551; 35 I A 98; 18M L J 277; 10 Bom. LR 
590; 5 A DJ 290; 120 W N 562; 7 CL J 528; 14 Bur. 
L R 108:4MLT 12; 4 L B R265 (P. 0). 
KOK 1 Deg M & Q660; 21 L J Oh. 633; -42 
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recognised the right of the subscriber to 
claim a refund from the lottery office- 
keeper, on the principle that lottery was 
prohibited by statute for the sake of pro- 
tecting ‘one set of men from another set of 
men’, and that therefore the parties are 
notin part delicto. This principle which 
has been re-affrmed in Kearly v. Thomson 
(12), Barclay v. Pearson (14), and Greenberg 
v. Cooperatain (31) at p. 665*- has 
not been edverted to in any of the 
Madras cases which disallowed ithe sub- 
scriber’s claim for refund. It was sug- 
gested before us by Mr. Krishnaswami 
Iyer that the dicta of Stirling, J., on this 
pointin Barclay v. Pearson (14), at pp. 167 
to 1697, are scarcely reconcilable with the 
final order in the case by which the 
learned Judge refused to administer the 
fund. 

Isee no force in this suggestion. All 
that the order means is that there was no 
‘trust’ which the Goart of Chancery could 
administer and thet the plaintiff must there- 
fore be left to his remedy atlaw. Ina 
recent judgment delivered by Stone, J., on 
the Original Side Application No. 2720 of 
1933in O. P. No. 11 of 1931 (1934) In 
re Univérsal Mutual Aid and Poor Houses 
Association Lid. (32), the learned Judge 
would appear to have restricted the opera- 
tion of this rule to cases where the 
defendant has not disbursed the money 
because, according to him, the subscriber 
will on such disbursement ‘become in 
pari delicto, having stood by.’ With due 
respect, this view seems tu me toignore the 
observation of Stirling, J. in Barclay v. 
Pearson (14), at p. 1681, that the unsuccess- 
ful competitor would be entitled to sue 
‘even if the fund has been distributed’ 
The learned Judge does not notice that 
s. 84, Trusis Act, states this rule as different 
from the first case provided for in the 
section, namely, where the illegal purpose 
has not been carried out. I would however 
add that even taking the rule in the limited 
form adopted by Stone, J., the plaintiff 
will be entitled to a decree in this case, 
because it has not been pleaded, and in the 
circumstances it cannot be pleaded, that 
the defendents have disbursed all the 
moneys received from the subscribers, I 
agree with my learned brother that the terms 
of the kuri chit in this case do notex- 
clude the personal liability of the defendants 

(31) (1926) 1 Ch. 657; 95 LJ Ch. 466; 135 L T 663. 

(32) 4 Comp. Cas. 256, 
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and that the Civil Revision Petition must be 
dismissed with costs. 

Wadsworth, J.—The first question is whe- 
ther the kuri or prize chit to which the 
plaintiff subscribed and which the defen- 
danis managed isa lottery. Most of the 
leading cases on lottery law start from a 
dictionary definition ofthe term ‘lottery’ 
usually that of Webster, who defines a lot- 
tery asa distribution of prizes by lot or 
chance; and I think it has been held con- 
sistently bothin England and here that 
this distribution must not be entirely gra- 
tuitous. An attempt has been made to 
argue before us that a lottery is necessari- 
ly a type of wager and that the element 
of hazard and risk of loss necessarily enters 
therein. In a sense it is true that when- 
ever a man purchases a chance in a lot- 
tery he risks losing the money which he 
has paid for that chance. But I do not 
think thet it can be said that risk of 
lcss necessarily enters into the contract of 
every person who joins alotterv. Otherwise 
it would be obvious thata case like that 
covered by Willis v. Young (1), could not 
be a lottery ; forin that case, the distribu- 
tion of medals which supplied the place of 
tickets was gratuitous. The element of 
payment entered only to the extent that 
most ofthe holders (but not all of them) 
purchased copies of the newspaper in order 
to ascertain the result. Similarly, in such 
cases as the tea packet case, Taylorv. 
Smetten (5), or the music hall case, Morris v. 
Blackman (33), or the case of the lucky 
newspaper, Hall v. MacWilliam (3°, no- 
tionally there is a purchase of a chance 
alongwith the packet of tea or the music 
hall ticket or the newspaper as the case may 
be. Butinall these cases the purchaser 
geis his money’s worth apart from the 
purchase of a chance so that the element of 
hazard is a very slight indeed. 

Counsel for the respondent has elaborated 
the theory that a lottery is not a lottery 
unless there be arisk of. loss, mainly in 
order to get the advantage of the observa- 
tions in Narayana Ayyangar v. Vellachami 
Ambalam (6), tothe effect that loss ofin- 
terest is not a loss strictly so called, though 
it may be failure to make a profit. Now it has 
been explained, In re The Udumalpet Nidhi 
Ltd. (15), that the actual decision in Nara- 
yana Ayyangar v. Vellachmi Ambalam (6) 
referred to above was to the effect that on a 
finding of fact that there was no lottery, it 
could not be held that the scheme (simi- 


(33) (1864) 159 E R 378; 2 H O 912; 28 J P 199; 19 
ur. (N. 8.) 520, - 
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lar to that which we are considering) 


amounted to a wagering contract. In the 
view that I take that, though the risk of 
loss is usually found in any lottery 


scheme it is not an essential part of the 
definition of a lottery, it is strictly un- 
necessary to consider the correctness of 
the dictum in Narayana Ayyangar v. Vella- 
chami Ambalam (6), and other cases 
similar to it that loss of interest is 
not strictly speaking a loss. I may, how- 
ever, observe with great respect that the 
question seems to me to be one of degree. 
A man might not be considered to have 
suffered a loss by foregoing interest on a 
small sum of money fora short time dur- 
ing which period the possibility of earning 
interest would be problematic. But the 
matter stands on a different footing when 
we are dealing witha large sum of money 
held over a long period. For we must 
consider the normal conduct of a prudent 
person and a prudent person normally 
would not allow a large sum of money to 
lie idle for a long period and if the scheme 
entails such a consequence I would be pre- 
pared to hold that it entails a loss. Whether 
that view be correct or not, in the present 
case, it seems to me clear that there was a 
distribution of prizes by lot and that this 
distribution was not gratuitous. It seems 
tome therefore to follow that the scheme 
now under consideration , is certainly a 
lottery. 


Now a lottery is not per se illegal, though 
jfit could be shown that the lottery was in 
facta series of wagering contracts.[as-was 
held by Spencer, J..in Veeranan Ambalam 
v. Ayyacht Ambalam (18)], so as to fall 
within s. 30, Contract Act, the contract 
might be void. Butit has not been con- 
tended by the petitioner before us.that this 
lottery isin fact a wagering contract and 
we are only concerned with the question of 
the extent to which the parties to the lot- 
tery committed offences under s. 294-A, 
Indian Penal Code. In dealing with this 
question one has necessarily to refer to the 
decision of the House of Lords in Walling- 
ford v. Mutual Society (16), which has given 
visetoa great deal of discussion. The 
difficulty about this case is that the consi- 
deration of the lottery question was a minor 
point in that case not discussed at any 
length in their Lordship’s speeches, and it 
isnot easy tlo be certain of the reasons 
which govern the decision on this point in 
the case. Probably, the best summary of the 
effect of this decision is that given in 


. Act which is not in the ` same 
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Halsbury’s Laws of England, Vol. 15, a 
p. 527, namely : ; 

“That is when the scheme has for 
carrying on ofa legitimate 
that it provides for the 
fits in certain events by 
the scheme.” 


From this caseit has been argued that 
the motive of the promoters of the scheme 
and the subscribers thereto is the governing 
factor. I doubt very much whether this is 
a correct view of the law. Surely, a more 
correct statement of the effect of this de- 
cision is that if the distribution of the pro- 
fits by lot is only a subsidiary item of an 
extensive ligitimate business, it ordinarily 
could not be said thatthe offence of keep- 
ing an office for the purposes of drawing a 
lottery has been committed. In some of 
the cases on lotteries fcllowing Wallingford 
v. Mutual Society (16). for instance 
Shanmuga Mudali v. Kumaraswami Mudali 
(7), it has been held that a parson cannot 
be said to keep a lottery office with refer- 
ence to s. 294-A, Indian Penal Code, unless’ 
there is something in the nature of a 
‘ytanding invitation to tthe public.’ Hence 
apparently has arisen the theory that when 
there is a pre-determined number of sub- 
soribers. there is no. possibility “of an 
offence under s. 29/-A. With all respect for 
the learned Judges who have held this view 
I must differ from them. The theory of 
astandiog invitation to the public seems 
to be traceable to an observation of Lord 
Selborne in Wallingford v. Mutual Society ` 
(16), (referring to a provision of en English 
terms as 
the effect 


its object the 
business, the fact 
distribution of its pro- 
lot will not vitiate 


s. 294-A, Indian Penal Code) to 
that : . 
“The. otber Act relied on had 
persons who kept lottery offices at 
public were invited to buy lottery tickets,” 


reference to 
which the 


Tt seems to me clear that s. 29-A has no 
reference to keeping an office in which the 
public are invited to buy lottery tickets. It 
has express reference to the keeping of 
an office or place for the purpose of draw- 
ing uneuthorised lotteries and it seems to 
me apparent that the drawing of the lot- 
tery must necessarily follow the invitation 
to subscribe and that the number of sub- 
scribers must ordinarily be known when 
the draw takes place. So that no; only is 


_it in my opinion incorrect to say that there 


isno keeping of an office within the mis- 
chief of the first part of s. 294-A, ifthe num- - 
ber of subscribers is known, but I would 
gosofar astosay that it is almost inevi- 
table that the number of subscribers 
should be known when the drawing 


1936 . 
takes place and when the offence under 
s. 294-A, first part, is committed. The 
second part of this section deals with the 
publication of the proposals connected 
with ‘any such lottery.’ It seems to me 
that the word ‘such lorttery’ must only 
refer to a lottery not authorised by the 
Government and that publication would 
be complete by the circulation of printed 
prospectuses tomembers ofthe public or 
to persons known to be likely to sub- 
scribe. Inthe present case - itis estab- 
lished that at least 600 persons were re- 
cruited to the scheme by means of canvass- 
ing agents, private letters and circulation of 
printed prospectuses. . There can, I think, 
“be no doubt as tothe fact of publication 
and it seems io me to make no difference 
whatever onthe question of publication or 
on the question of keeping an office how 
ae when the number of subscribers was 
fixed, 


As a matter of fact in the present cise 
the number was fixed in the first instance 
at 500 and was later increased presumably 
as a result of popular response to 625. But 
the point seems to me tohave no bearing 
on the cifence undere. 294-A. Having ar- 
rived at the position that the scheme in 
question is a lottery, that there has been 
publication end that neither the fixing of 
the number of subscribers nor the absence 
of any standing invitation to the public 
will in any way take the scheme out of 
the mischief of s, 294-A, first part, it re- 
mains to be considered, whether there was 
a keeping of an office or place for the 
purpose of drawing the unauthorised lot- 
tery. Now it is not seriously contended 
that the provision in the prospectus of the 
scheme that the records should be placed 
in the iron sefe in the temple, constitutes 
the temple an office for the drawing of the 
lottery. But it is for consideration whe- 
ther the provision in the prospectus, which 
was carried into effect in no fower than 
45 occasions, that ihe drawings should be 
held every month in connection with this 
lottery at the temple (which according to 
the evidence was understood to mean the 
portico in frout of the temple) is not suffi- 
cient to constitute this porlico a place 
kept for the purpose of drawing ihe lottery. 
Clearly, itisa place, that is to say, it is 
a definite area where the persons Te- 
sponsible can be found: Vide Powell v. 
Kempion Park Race Course Co., Ltd. (26). 
Was there a keeping? Keeping implies 
pot occasional user, but something habitual 
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or regular Mariin v. Benjamin (10},at p. 67*. 
It is argued that the notion of keeping 
also implies some dominion over the place 
kept. I am prepared to concede that there 
would not be a keeping of s place unless 
there was an occupation so effective as to 
enable the persons drawing the lottery to be 
regularly found in that place at stated 
times. : 

But I do not consider that any exclusive 
dedication of the place for the purpose 
of drawing the lottery is necessary to 
bring this sct within s. 294-A. The 
essential thing to my mind is the habitual 
or regular user of a place for the pur- 
pose of drawing lois, such user being 
sufficiently effective as to enable anyone 
interested in the loltery to know where 
the premoters can be found at the time 
of the draw. It is notin my opinion neces- 
sary that the members of the public should 
be excluded from the place or that the 
place should not be used for any purpose 
other than the drewing of the lottery. 
Applying tkese criteria, it seems to me 
clear that the proprietors of the present 
scheme did keep a place for the purpcse 
of drawing en unauthorised lottery. That 
is to say, the defendants as proprietors 
committed offences under both the paris of 
s, 294-A, Penal Code. 

The next question is, to what extent the 
plaintiff can be said to be a party to the 
illegality of the action of the defendants ? 
He was amere subscriber. There is, so 
far as I am aware, no evidence that he 
took part in the organisation of the lottery 
or even’ that he was present atthe draw- 
ing,; though under the prospectus he had 
a right to be present if he so wished. 
He certainly cannot be saidto have com- 
mitted an offence under s. 294-A. It is 
suggested that he may be an abettor of 
such an offence. Clearly he did not abet 
the publication of this lottery proposal 
for it was published presumably tefore 
he paid over his money and it was by 
the publication that he was induced to join 
the scheme. Can he be said to have 
abetted the keeping of the place for the 
drawing of the lots? I donot think he 
can. Granted that the scheme under which 


he bought a ticket contemplated the 
keeping of a place for the drawing 
of lots, the mere purchase by the 


plaintiff of a ticket would not in my opi- 
nion amount to such intentional aiding or 
conspiracy as are contempleted under 
s. 107, Penal Code. When the plaintiff 
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bought his ticket, he intended to buy a 
chance in the lottery and an incident of 
that lottery was the drawing at a stated 
place. It was presumably within the 
power of the defendants as managers to 
alter that place. The plaintiff so far as 
we know had nothing to do with the 
draw. We do not know whether any 
expense was incurred in connection with 
the draw or that the plaintifs money 
went to finance it. All that we know is 
that he bought a ticket which was to be 
drawn at a particular place. Ido not 
consider that ihis amounts to an abetment 
of the keeping of the place at which the 
ticket was to be drawn. 

Tf the plaintiff joined in a contract 
which contemplated the doing of an unlaw- 
ful ect by the defendants but not by him- 
self, andif it is not necessary for the 
plaintiff to plead his own turpitude, it seems 
tome that there is no Treason why the 
p:aintiff should not be allowed to recover 
the money which he has actually subscrib- 
ed tothe scheme, that money not having 
been paid out toanybody else under tke 
scheme, To hold otkerwise would be to 
permit the’ guilty party to misappropriate 
the funds of a comparatively innocent 
party. The case of Barclay v. Pearson (14) 
is an authority for the position that when 
the parties are not in pari delicto, the 
innocent or the hoodwinked party may claim 
the return of his money. The matter is 
also covered by the second clause of s. 84, 


Trusis Act, which prescribes that: 

“Where the owner of property transfers it to 
another for an illegal purpose and such purpose 
is not carried into execution or the transferor is 
not as guilty as the transferee, or the effect of 
permitting the transferee to retain the property 
might be to defeat the provisions of any law, the 
transferee must hold,the property for the benefit 
of the transferor.” 


In the present case, the plaintiff not being 
guilty of any offence, the most that can 
be said against him is thathe knew or 
oughtto have known that an offence would 
be committed in connection with the 
scheme to which he had subscribed. Em- 
phatically therefore he is not in pari delicto 
with the promoters of the scheme who 
have, inthe eye of the law, committed a 
crime. There is no question therefore of 
potior ‘est conditio possidentis nor can it 
be a question of ex turpi causa-non ori- 
tur actio. The plaintiff can plead the 
contract without pleading his own crimi- 
nality andhe should therefore be allowed 
to recover hismoney. It seem to me un- 
necessary to consider at lenght the plea 
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that there is no personal liability upon the 


defendants forsuch a liabilily is in my 
opinion imposed by the terms of the con- 


tract. In this view therefore I agree that 
the petition should be dismissed with 
costs. 


Venkataramana Rao, J.—The suit 
out of which this Civil Revision Petition 
arises was instituted bythe plaintiff to re- 
cover asumof Rs. 270 being the amount 
contributed by him towards his share of 
subscriptions toa chit fund which was 
conducted bythe defendants with interest 
thereon at 12 percent per annum. Tne de- 
fence was thatthe chit fund transaction was 
lottery within the meaning of s. 294-A, Penal 
Code, and any claim arising thereunder 
could not be legally enforced and thatthe 
petitioners were not personally liable and” 
at best the remedy of the plaintiff could 
only be against the moneys, if any, of the 
fund. The learned District Munsif, Palghat, 
wes of opinion that the chit fund in 
question was not a loitery and that in 
any event an offence under s. 291-A was 
not made out and decreed the plaintiff's 
suit. Against the said order the present 
Civil Revision Petition has been filed and 
when it came up before his Lordship 
Venkatasubba Rao, the Officiating Chief 
Justice, he found it difficult to reconcile 
Inre The Udumalpet Nidhi Ltd. (15) with 
the Full Bench decisionin Narayana 
Ayyangar v.Vellachami Ambalam (6) and 
Shanmuga Mudali v. Kumaraswami Mudah 
(7), which it in terms approves and there- 
fore had this matter placed before this 
Full Bench. The two main questions 
which fall to be decided in this case are 
(1) whether the chit fund in question isa 
lottery and (2). whether the plaintiff is en- 
titled torecover the amount paid by him 
as and for his subscriptions to the fund. 
The nature of the transaction in this case 
may be described thus: The chit was 
started with the object of creating a fund 
forthe Lakshminarayana Perumal temple. 
It consists of 625 subscribers, the month-. 
ly subscription being Rs.3. The number 
of months for which subscriptions have to 
be paid is 50. The arrangementis that a 
drawing takes place every month, one 
ticket is drawn out of 625 tickes and the 
subscriber who draws the ticket is paid 
Rs. 150 without any liability to pay for 
future instalments. This process is repeat- 
ed month after month till the 50th month. 
After the 50th month the remaining 575 
subscribers will be each paid in a parti- 
cular order Rs. 150 i.e, the amount ac- 
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tually paid by them and the chit fund 
will then be closed. On the termination 
of the said chit fund as aforesaid, 

“the entire profits accruing from the kuri shall 
be utilised either in the purchase of some land, at 


the Manager's choice or for other purpvses connect- 
ed with tne temple” 


as it was agreed at the inception that the 
entire profits accruing from the kuri shall be- 
long to the temple. As stated above, the ques- 
tion for consideration is whether a kuri or chit 
fund of the said description is a lottery. A lot- 
tery is a species of gaming or wagering and 
may be described as an agreement whereby 
a prize or prizes are to be awarded by draw- 
ing lots or any other chance method to one 
or more of the persons who risk the payment 
of money or other valuable consideration for 
the chance of winning a prize. In Webs- 


éer’s Dictionary, ‘lottery’ is defined as: 

“A scheme for the distribution of prizes by lot or 
chances, specially a scheme by which une or more 
prizes are distributed by chance among persons who 
have paid or promised a ‘consideration for a chance 
to win them, usually as determined by the numbers 
on tickets as drawn from a lottery wheel.” 


ln Murray's Dictionary the following mean- 
ing is given: ‘An arrangement for distri- 
bation of prizes by chance among persons 
purchasing tickets’. In the latest Universal 
Dictionary of the English language, it is 
defined as follows: ` 

“Organised competition fur money or other prizes, 


the winners of which are selected by lots, the funds 
being subscribed by the competitors " 


From a study of decisions, both English 
and‘Indian the following four elements ap- 
pear to be essential to constitute a lottery: (1) 
A prize or somé advantage in the nature of 
a prize; (2) distribution by cnance; (3) con- 
sideration paid or promised: (4) risk or loss. 
I shall endeavour with reference to the 
decisions to show that if any one of these 
elements is wanting the transaction will not 
bea lottery. Before proceeding to do so, 
itis necessary to advert briefly to the de- 
velopment of the law both in England and 
in India regarding lotteries and the under- 
lying principle on which they have been 
rendered illegal or in certain circumstances 
made punishable. In England lotteries 
were perfectly valid at common law, but be- 
tween the years 1693 and 1846 a series of 
Statutes were enacted in order to suppress 
lotteries. The original purpose of these 
Acts was twofold; to authorise only State lot- 
teries which in fact throve from 1709 to 1803, 
and alsə to prevent any opposition to thos2 
state lotteries either at homs or from 
abroad. Later statutes were also intended 
to prevent innocent persons from being 
ruined. It is unnecessary to refer to these 
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various statutes excepting two of them in so 
far as they have a bearing on the Indian 
Statute Law. Two ofthe said Statutes are 
the Gaming Act of 1802, 42 Geo. III, 
c. 119 and the Lotteries Act of 1823, 
4 Geo. IV, c. 60. The relevant provisions 
of the said two Acts are as follows: 

“(42 Geo. III, ce. 119).—An Act to suppress certain 
games and lotteries not authorized by law. Whereas 
evil-disposed persons do frequently resort ta public 
houses and other places to set up certain mischievous 
games or lotteries called little goes, and to induce ser- 
vants, children, andunvary persons to play at the said 
games; and thereby most fraudulently obtain great 
sums of money from servants, children and unwary 
persons to the great-impoverishment and utter ruin, 
of many families. Tor remedy whereof, be it enacted, 
that all such games or lotteries ealled little goes, 
shall from and afterthe passing of this Act be 
deemed, and are hereby declared common and public 
nuisance and against law. From and after Ist day 
of July 1802, no person or persons whatsoever shall 
publicly or privately kesp any office or place to 
exercise, keep open, show or expose to be played, 
drawn, or thrown ator in, either by dice, lotteries, 
cards, balls, or by numbers or figures, or by any other 
way, contrivance, or device whatsoever, any game or 
lottery called a little goe ox any other lottery what- 
yoever not authorised hy Parliament, or shall know- 
ingly suffer to-be exercised, kept open, shown, or. 
exposed to be played, drawn or thrown at or in, 
either by dice, lots, cards, balls or by numbers or 
figures, or by any other way, contrivance, or device 
whatsoever, any such game or lottery in his or her 
house, room, or place upon pain of forfeiting for 
every such offence the sum of five hundred pounds, 
to be recovered in the Court of Exchequer at tha suit 
of his Majesty’s Attorney-General and to be to tne 
use of His Majesty, his heirs and successors.” 

The Lotteries Act, 1823, provided that if 
any person or persons were to sell tickets or 


chances in any lottery not authorised by an 


` Act of Parliament or publish any scheme 


or proposal for the sale of any ticket or 
chance in such a lottery, for every-such 
offence he had to forfeit and pay a sum of 
fifty pounds, It will be seen from the 
preamble of 42 Geo. 8, the underlying 
public policy which declared the lotteries 
common public nuisances was that they 
promote gambling and speculation so that 
great sums are obtained fraudulently from 
servants, children and unwary persons to 
the great impoverishment and utter ruin 
of many families. In India Act V of 1844 
was enacted on these lines. The relevant 


provisions are as follows: l 
“Whereas great mischief has bsen found to result 
from the existence of lotteries: (l). itis hereby 
enacted, that in the Territories subject to the Govern- 
ment, of the East India Company all lotteries 
not authorised by Government, shall, from and 
after 3lst day of March 1¥44, be deemed, and 
are hereby declared common and public nui- 
sances and against Jaw; (2) and it is hereby 
enacted, that from and after the day aforesaid, 
no person shall, in the said Territories, publicly cr 
privately, keep any office or place for the purpog 
of drawing any lottery not authorised by Governs 
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ment, or shall have any such lottery drawn or 
‘shall knowingly suffer any such lottery to be drawn 
in his or her house; and any person: so offend- 
ing shall,.fur every such oifence, upon conviction, 
before a Justice of the Peace, cr Magistrate, be 
punished by fine not exceeding Rs. 5000.” 

_ Their Lordships’ Scotland, C. J. and 
Frere, J., in Kamakshi Achari v. Appavu 
Pillai (34), in pronouncing that a certain 
transaction is not a lottery. within the 
meaning of the said Act, observe as fol- 
lows at p. 450*: as i 
--“There is in this, we think, nothing of that risk 
speculation, and gamig'which make ordinary lot- 
teries a. common and public nuisance, and which it 


was the policy:and intention of the Act in question to 
provide against.” .- - 


JA kuri is a well-known institution ‘in 
Southern India for at least. nearly a cen- 
tury. As held by Phillips, J., Sankunny v. 
Ikkora Kirttt (35), ‘a kuri as ordinarily 
conducted does not amount to a lottery.’ 
It is often resorted to for promoting thrift 
and co-operation and for various beneficial 


purposes. Inthe language of the learned , 


Judges of Saddar Adhalat Dewani “it is 
4, ‘provident and a beneficial arrangement.” 
The class of chit funds. to. which their 
Lordships were Teferring in the above cases 
consisted in a number of people agreeing to 
contribute ‘monthly sums for a specified num- 
ber of months and each in his turn, as 
determined by lot, taking the whole of 
the money subscribed in a month. The 
persons who draw sums execute a bond for 
the amount which will have to be sub- 
scribed less the amount, already subscribed. 
In a- scheme like this certain persons get 
the use of alump sum early and others 
later. Ifthe question of interest on the 
amounts subscribed is taken into considera- 
tion, there isa certain amount of inequa- 
lity of benefit and consequent advantage 
gained atthe expense of others by those 
who receive the sum early and thus there 
is a prize gained by some whichis made 
the matter of chance. But this loss of 
interest by scme or gain of interest by 
others, by itself will not constitute the 
transaction a lottery as the return of their 
contributions is not made a matter of 
chance. Both in the Saddar Dewani decision 
and in Kamakshi Achari v. Appavu Pillai 
(34), their Lordships held that such a 
transaction will not amount to a lottery. 
Jt is well worth quoting the reasons on 
which the conclusion was arrived al‘ 

“(1) It has in it no element of chance or risk 

Ga 1 MHOR 44g, 
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the moneys paid by each subscriber being even 
tually returned to him; Iyydnar Kone v. Vidoomadd 
Kone (36). č 

(2) Lotteries ordinarily understood are games 
of chances in which the event of either gain or 
loss of the absolute right to a prize or prize by 
the persons concerned, 1s made wholly dependent 
upon the drawing cf or casting of lots, and the 
necessary eifect of which is to beget a spirit of 
speculation and gaming that is often productive 
of serious evils, It is to lotteries of this dec- 
cription that thé Act, we think must be construed 
to apply when -dsclaring ‘chem to be commo and 
public nuisances and azainst law’ and as such 
providing for thei: suppression. Herz no such lot- 
tery appears to have taken place * * kih ka 
and. neither.the right of the subscribers to the re- 
turn of their contributions, nor to a loan of the 
funds it made a matter of risk or speculation. No 
loss appears to be necessarily hazarded, nor any 
gain made a matter of chance: Kamakshi Achari 
v. Appavu Pilar RD" f 
- The interpretation of lottery in Act V 
of. 1844 by these two decisions was ac» 
cepted by the legislatures and with the 
knowledge. of that interpretation the Pent 
Code was amended by Act XXVII of 1870; 
s. 10, by enacting s. 294-A which, it may 
pe observed, is more restricted in scope 
than thet of Act V of 1844. Even after the 
introduction of that section, in Vasudevan 
Nambudirt v. Mammood (37), a kuri of the 
above kind was held not to be a lottery and, 
their Lordships observe: í 

“The law as laid down in Kamakshi Achari v. 


. Appavu Pillai (31), has been followed witnout ques- 


tion for 35 years. The introduction of s. 294-4 into 
the Penal Code makes no difference,” 


These decisions, therefore, clearly estab- 
lish that where the dominaut feature of 
the tranasaction was the promotion of 
mutual thrift and co-operation and the 
object is for a beneficial purpose and not 
for the purpose of gaming or speculation. 
the fact that certain matters are deter- 
mined by lot will not constitute it a 
lottery and that risk of loss js a necessary 
element. In this connection it will be 
necessary to note how English lawyers 
viewed a transaction like this. In Hals- 
bury'’s Laws of England, Vol. 15, s. 929, 
it is slated thus: 

“It seems that the substantial object of the whole 
scheme will be looked at in order to ascertain 
whether it is a lottery, Where the scheme has 
„for its object the carrying on of a legitimate 
it provides for the distri- 
bution of its profits in certain events by lot will not 
vitiate the scheme.” rns 

For this proposition reliance has been 
placed on the decision in Wallingford v. 
Mutual Society (16). In that case there was a 
formation of a mutual society, the declared 
object cf which wes to accumulate capital 


(36) (1858) SD A 68, 
_ (87). 22 M 212; l 
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by means of monthly subscriptions from 


members, to’ advance such capital to the © 


members in rotation, to secure, payment 


of such advances by taking over and hold- - 


ing real or other ‘securities and ultimately 
to divide among the members all ihe prc- 
fits that had been made. The mode of 


operation was this : to obtain subscriptions | 
from members, to advance them money. 


on interest upon certificates of appropria- 
tion. 


the first and- every fourth one thereafter, 
by drawing free of any .premium or inter- 
est, while those intermediate 
allotted to the member or members tender- 
ing the highest premium for the ‘same res- 
pectively. All appropriations were to be 
repaid by equal quarterly payments extend- 
ing over 20 years from the advance. It was 
urged in that cesethat the constitution of 
the society itself was illegal, as 


society illegal under the 


tery Acts, Lord Selborne observed’ as fol- 
lows: i ‘ 


“One of those Acts plainly on the face’ of its. 


recitals (the enacting. part’:.not departing from 
those recitals) had reference to gambling trans- 
actions only ; and 


that Act.” 


“Thus it will:be seen in this case, there: 
was a prize obtained by some of the sub- 


scribers at the expense of the others. 
prize was determined .by chance. 


That 


Still it wasnot characterised as a lottery 
becausé the dominant feature of the scheme 


was that it was not a gambling transaction. 


It has, therefore, in every case to be con- 
sidered before a -scheme can be pronounc- 
ed to be a lottery what isthe dominant 
feature of the transaciion. 
Mudaliv. Kumaraswami Mudali (7), their 
Lordships refused to condemn a transac- 
tion of the description in this suit as a 
lottery. His Lordship Venkatasubba Rao, 
J., observed at p. 669 *: 

“Though it may be said that it is ths small 
element of chance that tempts some to join the 
#und, the dominant feature of the transaction is 
that it enables a large number to gradually lay 
by money and receive their savings in a lump sum 


and the scheme in their case an iaczatire to -` 


thrift,” 

To a similar effect Ramesam, J., says 
at p. 661. A reference to the case of Sykzs 
"*Page of BM Ha) TU 





By Art. 27, it was-declared that ap- 
propriations shall be allotted in two ways, - 


shall be 


its. 
promised benefits were to be ‘given to the - 
members by drawings, which: made the: 
Lottery Acts: 
Their Lordships had no hesitation in repell- ` 
ing the contention. ’ Referring to the Lot- 


in my judgment, this was not. 
z gambling transaction, within the meaning of’ 


] 1 ; There’ 
was consideration paid for that chance.- 


In Shanmuga’ 
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` y. Bzadon (38), will be necessary - in this . 


connection because ihat case has been re- 
lied on in two later Madras czses, Univer- 
sal Mutual Aid & Poor House Associaiton, 
Ltd. v, Toppa Naidu (27) and In re The 
Udamalpet Nidhi Ltd. (15), for the conclu- 
sion they arrive at in describing a trens- 
action like this as a lottery. Jessel. M. R. 
in that cise characterised an associe- 
tion similar tothe one in Wallingford v. 
Mutual Society (16), as an illegal essocia- . 
tion. The main question in that case was 
whether the association was formed for the 
acquisilion of gain and, therefore, ought - 
to have been registered under the Gom- . 
panies Act of 1862. The learned Judge 
was of opinion, that it was such an associa- : 
tion and not- heving been registered is . 
illegal and he ventured to remark that it 
would also offend the Lottery Act. The de- - 
cision in Wallingford v. Mutual Society . 
(16), was given on June 8, 1880. The ques- . 
tion identical with that which arose in: 
Sykes v. Beadon (38), came up in the Cours 
of Appeal for decision on July 16, 1880, 
in Smith v. Anderson (39). In that casa. 
shares in a number of submarine telegraph . 
companies of the aggregate nominal amount | 


' of £403,009 wera purchased by subscrip- 


tion and vested in trustees. Hach sub- 
scriber received for every £90 subscribed 
a certificate for the nominal amount of 
£100 and a deferred coupon for one 4200th » 
part of the funds, the number of ceriifi- 
cates ‘being 4200 and the profits therefrom ~ 
were to be divided in a certain manner 
stated therein. There- was provision for 
redemption of certificates by purchase. ` 
There was also provision for redemption in 
a- certain event by a drawing of the certi- 
ficates which entitled the recipient of that 
Certificate to particular benedts, i. es again 
of £30 per share. It was contended in that 
casa that the object of the association 
being for the acquisition of gain and that - 
the drawing of the certificates for purchase 
by lot was a lottery. Chitty, Q. C., who ap- 
peared for the association in that case 
met the argument relating to lottery by- 
saying “all argument thst this case is 


‘within the Lottery Acis is precluded by 


the decision. of the House of Lords in 
Wallingford v. Mutual Society (16). 

-Their Lordships in the Court of Appeal: 
reversed the judgment of Sir George Jes- 
sel, M.R. holding thet the association wes 
not for the purpose of gain within the mean-. 

(38) (1879) 11 Ch. D 170; 48 LrJ Ch. 522; 27 W R 
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ing of the Companies Act, that : 

“If there is any business at all it is to be carried 
on by the trustees, Whatever is to be done is to 
be done by the trustess... Persons who have no 
mutual rights and obligations do not constitute 
an asscciation because they happen to have a 
common interest or several interests in something 
which is to be divided between them,” 


_ The learned Judges did not deem it 
necessary to deal with the question of lottery 
apparently owing to the decision of the 
House of Lords. The transaction could 
have been condemned as a lottery if the 
dictum of Sir George Jessel, M. R, in 
Sykes v. Beadon (38), was applied. It would 
appear from Chitty on Contracts, Edn. 16, 
that the authority of Sykes v. Beadon (38), 
isnot of much weight having regard to the 
decision of the House of Lords (p. 748). 
In the latest edition in the body of the 
book the result of the decision in Walling- 
ford v. Mutual Society (16), is stated and 
no reference is made to Sykes v. Beadon 
(38), except in the footnote. Coming to the 
suit transaction, its dominant feature is to 
raise a fund for tke purpose of the temple 
and not gaming or speculation. The object 
is stated in r. 3: 

_.“ (3) The terms and{the object of the kuri.—The 
object of the kuri is to create a special fund for 
the temple and as the expenses of the fund are 
increasing year by year, and as there is no fund 
from whichthese expenses could be met to create 


a fund for the purpcse so that such expenses may 
be met in future without any default.” : 


No one will deny that it was a legitimate 
object and such schemes are now general- 
ly being resorted to for such purposes. 
If the chit funds of the nature described in 
Kamakshi Achari v. Appavu Pillai (34), and 
Vasudevan Nambudiri v.Mammood (37), me 
legitimate transactions on the ground that 
their object wes to prcmote thrift, pru- 
dence ond cc-operation, it is not possible 
to see why this transaction should 
be viewed differently. Here also every bedy 
geis a lump sum cf Rs. 160 just cis in 
those chit funds eveiybcdy got the amount 
which he subscribed. ‘Lhe fact that some cf 
them got more and that that could probably 
have been n inducement for pecple to 
subscribe dces not detract frcm the legitimate 
object of the trensaction, nemely to provide 
for a charitable object end to get a lump 
sum atthe end cfa prescribed number of 
months. Taking the various elements which 
go to constitute a lottery, the mère ob- 
taining cf a prize by chance will not de. 
There must be consideraticn paid or pro- 
mised, because it has been held in Willis 
v. Young (1), at p. 4552 that: 

„An absolutely free and gralujtous distribution 

*Page of (1907) 1 K. B.A Bd) 





SugHA AYYAR ù, KRIBINA Arvie (MADR). 


16210 
of chances, none of which has been paid for, would 
not be a lottery.” 

Tt will thus be seen that the combin- 
ation of a prize chance end gain would 
not be enough. That which is essential, 
therefore, is consideration paid or promised 
because it is only then that the fourth 
element of risk orkss comes in. If there 
js no consideration, there can be no ques- 
tion of gain or loss. Every one of the 
English cases on which reliance is placed 
tends undoubtedly to establish this. As 
rightly observed in Halsbury, Vol. XV, 
p. 525, foot-note (f): 

“In spite ofthe fact that the Courts have adopted 
as a definition the description cf a lottery given 
above, in which the gambling element is not 
mentioned, (a lottery has been described as a 
scheme for distributing prize by lot or chance), 
there is no reported case in which the element 
has been wholly absent. Indeed the Courts havt 
gone out of their way to discover its presence,” 


In Taylor v. Smetten (5), a packet contain- 
ing a pound of tea was sold at 2s. 6d. a 
packet. In each packet was a coupon 
entitling the purchaser to a prize. Hawkine, 
J., who delivered the leading judgment in 
that case having stated the definition giyen 
in Webster's Dictionary of lottery to be 
a distribution of prizes by lot or chance 
proceeded to consider what the nature of 
the transaction was upon which he was 
asked to pronounce an opinion. If he had 
merely decided on Webster's definiticn 
according to which only two elements are 
required, a prize and a chance, there was 
no need to do soas he had done. It was 
conceded in that case that the tea was good 


-and worth the money. But he refused io 


accept that concession and proceeded to 
observe; 

“Although it was admitted by the respondent 
that tne tea was good and worth all the money it 
is impossible to suppose that the aggregate prices 
charged and obtained for the packages did not 
include the aggregate prices of the tea end the 
prizes. Nor can it be doubted that in buying a 
package, the purchaser treated and consiaered ib 
#8 a purchase of the tea and the coupon, wnatever 
its value might turn out to be.” 


Therefore in so far es he lcst the prize 
he has lost so much of the consideration that 
went in forit. In Hall v. Mac William (3), 
in an issue of an evening newspaper, worth 
a half-penny, a prize was offered for every 
purchaser of it. Bighem, J., observed is 
follows: 

"It is said that inscme way or ancther no chance 
is sold becuuce the one hali-penny that is given for 
the newspaper is said to be exhausted by the receipt 
of the newspaper by the peison who pays the hali- 
Jenny. That isnot cccurate. What the person who 
Luys this newspayer gets for his half-penny is not the 
mere newspaper, but the chance as well. The two 
things, the newspaper and the chance, ere cold 
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together." r 

In Kerslake v. Knight (40), this aspect is 
much more nearly put by Lord Hewart, C. J. 
It is also a case of a sale of newspaper with 
a prize. He observes: 

“I think that the purchaser “bought 
undivided price an article and a chance. 
was justas much bought as if 
separately.” 

_ In Willis v. Young (1) medals were dis- 
tributed by the proprietor of the Weekly 
Telegraph. Darling, J., observed: : 

“All chances are paid for in the mass by the 
general body of purchasers of the paper, although an 
individual purchaser may not payfor his chance.” 

In Barllettv. Parker (2) tickets bearing 
four different numbers were sold for 6d. 
each upon the terms that the purchaser of 
the ticket bearing a number to be subse- 
quently drawn by an independent person 
should be entitled toa bicycle as a prize. 
The bicycle in this case was presented asa 
gift by a firm of cycle manufacturers for 
the purpose of advertisement. The ground 
on which this transaction was held to be a 
lottery is thus stated by Ridley, J : 

‘Tam unable to see how the fact that no part of 
the money which was peid for tickets went for the 
purchase of the prize, which was presented by the 
Cycle Company, makes any difference. I think a 
-lottery is held whenever there is a sale of tickets 
which ‘gives the holders “of them the chance of 
winning a prize. It is selling a chance where one 
ticket, by chance, entitles the holder to a prize.” 

This again emphasise the necessity of a 


for one 
The ticket 
it had been -priced 


consideration. It is unnecessary to multiply . 


cases because every one of the cases when 
examined established the necessity of a 
loss as an element in determining whether 
the transaction is a lottery or not. Coming 
to Indian cases J have already shown that 
in the two cases decided under Act V of 1844, 
‘risk’ was considered an element of lottery 
and the same interpretation must be placed 
on the said word in Act XXVII of 1870, and 
it was accordingly done in cases since the 
Act was enacted. In In re Doraiswamy 
Mudaly (41), a transaction similar to the 
one in suit was held to bea lottery on the 
ground that all those who did not get prize 
would get back the money without any 
interest. The learned Judges observe: 

“As the prize-winner thereafter ceased to be 
subscriber, to the fund, it must necessarily follow 
that’ the rest out of whose subscriptions the prize 


has been paid and also continue tobe subscribers are 
the losers." ` 


They can only be losers by reason of their 
failure to get interest because everybody 
gets his subscription back. This case shows 
that the loss is an element which is insisted 

(40) (1925) 133 L T 606; (1925) W N 170; 91 LJK B 
ere L G R 574; 28 Cox. 00 27; 41 T LR 555; 89 

(41) 1 Weir 251, 
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on. See also Sankunny v. Ikkora Kirtti 
(35). ‘In Veeranan Ambalam v. Ayyacht 
Ambalam (18), this aspect of the loss is well 


. brought out. , 


Spencer, J., observed: 

“In the present chit transaction out of 500 sub- 
scribers there were450 losers of interest on their 
money deposited with the promoters,” 


Madhavan Nair, J., observes at p. 797*: 

“I have already shown how the subscribers gain is 
made a matter of chance, As regards the loss, the 
plaintiff, no doubt, gats back the entire 
capital which he has subscribed. In one sense, _ 
therefore, it is true that the transaction involves 
no loss in any event to the plaintizt as he is to 
have his money returned to him, but he loses his 
interest.” 

Leaving aside the question which I shall 
presently consider how far loss of interest is 
a hazard of loss for the purpose of lottery. 
It is absolutely clear that every decision, 
English and Indian, regards the risk of loss 
a necessary element of lottery. It may be 
that in some cases it is difficult to estimate 
the loss, as in tea or sweatmeat packet cases 
or newspaper cases or the musical entertain- 
ment cases where you cannot allocate how 
much was paid for chance and how much 
for the purpose of tea or newspaper or the 
entertainment, still the Courts are at pains 
to discover a loss, call such a loss what you 
will, notional or hypothetical. It is a fallacy 
to consider the case from the point of view 
of-gain only. Where there is gain to one 
there is necessary loss to another. The 
gain cannot be separated from the corres- 
ponding loss. 

Venkatasubba Rao, J., if I may say so 
with respect, approaches the question 
from the correct standpoint when on p. 664, 
he observes: l 

“The element, therefore, that is generally pre- 
seat in a lottery or wagering transaction, viz., that 
loss is occasioned to one or more does not exist 
in this transaction.” 

It is necessary now to consider whether 
loss of interest tosome of the subscribers can 
be considered a hazard of loss to con- 
stitute the transaction a lottery. The view 
taken in Shanmuga Mudali v. Kumara- 
swami Madali (T) was that it was not; 
but in Veeranam Ambalam v. Ayyacht 


-Ambalam (18) at p. 791*, Spencer, J., and 


Madhavan Nair, J., held it was. In so 
holding they relied upon the judgment of 
Richard v. Starck (19). The scheme-there- 
in is thus described by Channell, J.: 

“A person who desires to participate in the 
scheme deposits a sum of money, whether £5 or 
£10 or some multiple thereof, withthe defendant. 
who is to be at liberty to speculate with it on 
she Stock Exchange in certain stocks, and if ag 
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the end of three months from the date of. the 
deposit the price of those stocks is higher than 
the price at the date when the deposit is made 
the defendant undertakes to pay to the depositor 
the amount of bis deposit and also the amount of 
the rise in the price. of the stocks less. 10 per 
cent upon this latter amount....And in the event 
of the particular stock not having risen in price 
he will have the deposit in any event.” ‘ 
The learned Judge observes : 
“In one sense the transacticn involves’no loss 
in any event to the plaintiff, as he was to have 
his money returned to him, though without interest. 
But the plaintiff has lost the interest upon his 
-deposit, and that is, to my mind, sufficiently a 
loss to bring the contract within the spirit though 
‘not perhaps within the actual wording of the 
definition.” ; 
Tn view of the conflict between Shanmuga 
‘Mudali. v. Kumaraswami Mudali (7), and 
Veeranan Ambalan v. Ayyact Ambalam 
(18), the question.came up before the Full 
‘Bench in Narayana’ Ayyangar v. Vella- 
‘chami Ambalam (6). Ramesam, Ñ., -who 
‘delivered the leading judgment, observes 
‘as follows: 
: .“In my opinion, loss of interest is not loss 
-strictly so called. It may be failure to make a 
_profit. Ifa person makes a hand-loan to a friend and 
“gets back his money after some time without any 
“interest he does not lose any part of his money 
-but only fails to make a profit, namely interest. 
-There are so many varieties of interest ranging 
‘from zero to very high rates of interest, It cannot 
_be said that any one is bound to earn a parti- 
cular rate and that not earning a particular rate 
is loss. It is clear that in most chit fund trans- 
actions, no subscriber loses the money he has 
„contributed ; snd so long as getting back’ the 
actual’ amount of subscription is always assured 
the interval of time, however long it may be, is 
: immaterial and it cannot be said any subscriber 
loses." : ; 
__ He refused. io follow Richards v. Starck 
(19), as ona similar set of facts the Court 
. of Appeal in first v. William (21), took 
2a different view. There the office of a 
‘certain newspaper issued a circular headed 
“uniqueopportunity for speculation” with 
‘reference to contemplated rise in “Brighton 
tock.” The schen.e propounded was that 
“those who were willing to participate in 
it should subscribe £25 or’ £80 and: that 
-the sum subscribed would be’ returned 
“with profit if there is any rise in price, 
and if there is loss the return of ihe 
money is guaranteed. Lord Esher, M. R., 
~ observed: 
“There was no gambling between tha 
- dants and the plaintiff. 
said to the plaintifs. We 
_ going to speculate on the 


defen- 


Stock Exchange, and 


. if you will udvance us money we guarantee its - 


return in the evet of our speculation resulting 
jn a loss: (vide also 15 Halsbury, p.’ 474, foot- 
note).” 


The decision ofthe Full Bench is thus ` 


a distinct authority that loss of interest is 
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are re-paid their capital by a fixed date, 3 
“some determined by lot get more and sooner, is 


‘the purpose. 


The defendants in effect . 
(the defendants) are | 


162-1 C 


not an element which’ would go to constitute 
a lottery. So far es the suit chit transac- 
tion is concerned, no question of loss of 
interest arises as all the subscribers have 
made agift of such interest as may be 
earned tothe temple. It is competent for 
a subscriber to forego interest and there is 
nothing illegal in it, and there is thus no 
loss hazarded and the return of the sub- 
scription is not made a matter of risk or 
speculation. Pollock and Mulla in their 
Commentary on the Contract Act (iidn. 6) 
approving Narayana Ayyangar Y.. Vella- 


‘chami Ambalam (6), observe: 


“KA ‘chit fund’ plan under which all subscribers 
though 


not a lottery (p. 250)." ' oe 
Lam, therefore, distinctly of opinion that 
the chit fund’ in question is not a lot- 


tery and with due respect do not agree 


with the opinion of my learned: brothers 


on this point. It is paramount public 


“policy not to condemn a transaction like 


this which in the social consciousness of 
the people is not considered illegal; con- 
siderations founded on the possible scope 
for swindling by unscrupulous persons 
ought not to make, one pronounce A trans- 


action unlawful if otherwise lawful. . As 


Remesam, J., rightly observes : | 

“Tf it E EET that chit, fund transactions 
require to be regulated in the interests of the 
public to avoid the perpetration of fraud on poor 


‘and innocent persons, legislation on the lines of 
-the Provident Fund. Act is the 


proper course and 
not to declare them illegal by the straining of the 
law relating to wagering contracts : Narayana 
Ayyangar v. Vellachami Ambalam (6) at p. 7054. 
Assuming, however, the transaction to 


be a lottery, the next question is; has an 


‘offence under s. 294-A, been ccmmitted ? 


To constitute an offence under that section 
there must be keeping an office or place 
for the purpose of drawing eny lottery. 
The word “keep” implies ccntrol de facto 
orde jure. The cases cited at the bar do 
not throw such light on iLe meaning of the 
word “keep” except showing that mere in- 
cidental or cesual use is not encugh, Marles 
v. Benjamin (22), and that the use must 


be habitual Martin v. Bemjamin (10), and 


the place must have been appropriated for 
The ‘juxtaposition of the 
“office” with the place” connotes that 
“keep” implies control. In this case the 
place of drawing is the portico of the temple 
and it has not been shown that the defen- 
dants had any control over it. In fact the 
finding is that the defendants did not keep 
a place within the meaning of the section, 
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Even essuming that the defendants are 
guilty of an ofence under the first part of 
the saction, the subscribers can in no event 
be guilty of it or an abetment of it. They 
were inno sense keeping a place for the 
Purpose of drawing. Subscribing moneys 
for the maintenance of a lottery is not the 
same as keeping a place for the drawing of 
a lottery. Again, though the promoters 
may be guilty of a publication under the 
second clause of s. 294-A, subscribers can 
inno sense be guilty. The next question 
is whether the plaintiff is entitled to recover 
the subscriptions paid by him. It is con- 
tended by Mr. T. M. Krishnaswami Ayyar 
that the plaintiff having been a party ta an 
illegal contract and the illegal purpose hav- 
ing been substantially carried out is disen- 
titled from getting any relief. Strong reli- 
ance is placed on the decision in Pithaperu- 
mal Chetty v. Muniyandi'Servari (29). at 
p. 559*, There is no doubt that the general 
rule is that no person can claim any right or 
remedy on the basis or ground that he has 
been a party to an illegal contract and as the 
illegal contract is an essential constitutent of 
the cause of action he cannot succeed. In 
English Law there are well recognized ex- 
ceptiens to this rule and one of them’ is 
where the contracting parties are not in 
pari delicto. f 

“The offence of one of them so far exceeds that 
of the other as to make it just and reasonable 
that the’ other should be entitled not indeed to 
enforce the contruct but to obtain in some measure 
-Or form restitutio in integrum in respect of acts 
of performance done by him in favour of the more 
guilty party,” 

It is in virlue of this principle that relief 
has been given in cases where contracts or 
‘transactions are prohibited by positive 
statutes for the sake of protecting one set 
of men from another set of men. Under this 
protected class come the subscribers to a 
lottery declared illegal under the Lottery 
Acts of England; vide preamble to 42, Geo. 
3 already referred to. The Indian Enact- 
ments Acts V of 1844 ands. 291-A, Indian 
Penal Code, are based on the same policy. 
The relief has been given though the trans- 
action has been finished and completed: see 
Browning v. Morris (13), Barclay v. Pearson 
(14) at p. 1647, (Chitty on Contracts, Edn. 18, 
p. 796). This principle has been embodied 
in s. 84, Trusts Act, which mentions three 
classes of cases, namely : (1) where the il- 
| legal purpose is not carried into execution; 
(2) where the transferor is not as guilty 
as the transferee; (3) where the effect of per- 
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mitting the transferee to retain the proe 
perty might be, to defeat the provisions of 
any law. Pethaperumal Chetty -v. Muni- 
yandi Servai (29), would come within ihe 
first class of cases. The suit transaction 
would come within the second class of 
cases. There is also another recognised ex- 
ception in English Law to the rule of turpis 
causa in cases where there exisis between 
the parties the relation of trustee and be- 
neficiary and a trustee holds on behalf of 
his beneficiary all the moneys he receives in 
his capacity as trustee. The law will not 
permit him to keep them for himself on the 
plea of illegality in the transaction in which 
they were received. 

“In such cases public policy requires that the 
rule of turpis causa. shall be executed in favour 
of the more important and imperative rule that 


agents and trustees must faithfully perform the 
duties of their office.” 


I am inclined to think that the third class 
of cases mentioned in s. 84, would cover 
cases like this, and the suit transaction 
might also fall under it. In Veeranan 
Ambalam v. Ayyachi Ambalam (18), and 
in the judgment of Odgers, J., in Nagappa 
Pillat'v. Arunachalam Chetty (28), s. 84, 
Trusts Act, is not adverted to, nor the well 
recognized exceptions in English Law con- 
sidered. Iam, therefore, of opinion that the 
plaintiff is clearly entitled to get back the 
subscription paid by him. The last argu- 
ment of Mr. T. M. Krishnaswami Iyer is that 
in any event his client cannot be made 
personally liable. He based his argument 
on cl. 13 of the regulations of the kuri. 
From areading of the regulations of the 
kuri there is noting to exclude the personal 
liability of the defendants and cl. 13 only 


confers an additional security on the 
moneys of the kuri. In the result the peti- 
tion fails and I concur with my learned 


brothers in dismissing the revision petition 
with costs. 

Lakshmana Rao, J.—I agree that the 
petition should be dism’ssed with costs, and 
in my opinion the ‘crucial test is whether or 
not the chance of winning a prize by lot 
enters into the bargain. If it dues the sub- 
scribers would necessarily be risking some- 
thing, and it is not essential that the fund 
out of which the prizes are provided should 
consist only or at all, of sums contributed 
by them. That every one of them would in 
any event obtain full value for his subscrip- 
tion would not prevent the scheme from 
being è lottery and it is only when the 
of a prize are obtained wholly 
gratuitously that the scheme would not be 
a lottery, Viewed in this light the scheme 
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under consideration is clearly alottery and 
publication of relative proposals by the 
defendants, the promoters, was not seriously 
disputed. The drawing was eccording to 
cl. (9), Ex. 1 (a), the kurt regulations, to take 
place at the temple premises at 8 a. M. on 
the 25th of every month and the evidence is 
that it took plece accordingly in the portico 
of the temple till the discontinuance of the 
kuri after 45 drawings. There was thus a 
habitual and regular user of the portico for 
drawing the Jottery and this in my opinion 
amounts to keeping a place for the purpose 
of drawing the loitery, within the meaninz 
of s. 294-A, Indian Penal Code. The pro- 
moters would therefore be guilty under 
boih clauses of-s. 294-A, Indian Penal Code; 
‘but lottery per se is not an offence, nor was 
it suggested that the subscribers were 


parties or’ privies to the publication 
of the relative proposals. They had 
no control whatever over the place of 


drawing and it is impossible to hold that 
by purchasing tickets they intentionally 
aided the keeping of a place for the purpose 
of drawing a, lottery. They would not 
therefore be guiliy of sny offence and 
the object of s. 394-A, Indin Penal Code, 
-was undoubtedly to save people from the 
effects of unauthorised lotteries. If so, the sub- 
scribers would be a protected class and the 
principle of “in pari delicto” cannot be 
invoked. Even otherwise the delictum in 
such cases would not be at parand the 
second part ofs. 84, Trusts Act, which re- 
quires the transferee of property for an 
illegal purpose to hold it for the benefit of 
the transferor who is not as guilty as him- 
self would be applicable. The subscribers 
would in this view be entitled to recover 
-what was actually paid by them and cl. (13) 
of Ex. 1 (a) of the kuri regulations, does not 


exclude the personal liability of the pro- 
moters. l 


A. N. Reference answered. 
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Civil Appeal No. 772 of 1934 
November 7, 1934 
AGHA HAIDAR, J. 
LALU-—DEFENDANT—APPELLANT 


; versus i 
PALDEV SINGH AND OTABRS—PLAINTIFPS 
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Custom (Punjab)—Gift — Delivery of possession— 

Necessity of--Gift by simpleton BRE ss advisers 

—Mere mutation, if suficient — Rattigan's Digest 

para. 60—'Ordinarily’, meaning of. 4 
In order that a gift should be valid, .it must-ordi- 
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narily be followed by possession. Where a deed of 
gift has been obtained froma simpleton having no 
friends and relations to advise him, mere mutation 
and the circumstances attending the same are wholly 
insufficient to be a legal substitute for delivery of 
possession withuut which the gift cannot Le valid and 
legally binding on the parties 

The word “ordinarily” in para.60 of Rattigan's 
Digest probably refers to those cases when the 
property fromits natura is incapable of delivery of 
possession.” 


C. A: from the decree of the District 
dudes Hoshiarpur, dated February 17, 
1934. ` 

Messrs. Shamair Chand ard Qabul Chand, 
for the Appellant. 

Messrs. Achhru Ram and R: P. Khosla, 
for the Respondents. 

Judgment.--This isa defendant's ap- 
peal arising out of a suit for possession. 
The trial Court dismissed the suit, but on 
eppeal by the plaintilfs the lower Appellate 
Court has decreed the claim.. The defen- 
dant has come up to this ‘Court in second 
appeel. Lalu, defendant, has been deserib- 
ed es a simpleton. He hed neither wife 
ror children and was living all alone in his 
native village. On June 20, 1921, one Tek 
Singh, acesie fellow of Lalu obtained a 
deed of gift in his favour from Lalu. Tek. 
Singh was è native of a neighbeuring 
village. Mutation proceedings were start- 
ed and Tek Singh himself did not appear 
before the Revenue Officer, but Lalu was 
present: with his mother. The Revenue 
, Officer recorded that Lalu was a simpleton 
and was unable to say anything, but his 
mother denied the execution of the deed of 
gift and further stated that possession had 
not been given tothe donee and the whole 
thing was a deception. Under the circum- 
stances, andin view of the fact that deli- 
very of possession had not been made, the 
mutation was rejected. In 1925 the patwari 
made s report thet possession had now 
pessed end that mutation might be sanc- 
tioned. On June 5, 1925, Lalu is said to 
have appeared before the Revenue Officer 
accompanied by the village lambardar and 
is said to have attested something, we don't 
‘know what. It was ordered that the case 
should be put up in the presence of the 
donee. 


The donee, however, did not appear, but 
his brother Sunder appeared on December 
20, 1925, and mutation was sanctioned on 

‘the basis.of the gift. In the meantime Tek 
Singh died and on January 21, 1928, muta- 
tion was sanctioned in favour of the sons 

-of Tek Singh. In 1931 Lalu brought a 
suit for a declaration that the gift in fav- 
our of Tek Singh: was invalid but subse- 
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quently he withdrew the suit saying that 
he himself was in possession, and therefore, 
it was not nevessery for him tosve for a 
declaration. h 

On June 13, 1933, the sons of Tek Singh 
instituted the present suit for possession 
against Lalu. The plea which prevailed in 
the trial Court on behalf of Lalu was that 
no delivery of possession had taken piace 
end therefore the gift was incomplete and 
invalid. The suit of the plaintiffs was 


accordingly dismissed. The plaintiffs went- 


up inappeal before the District Judge. 
The judgment of the learned District Judge 
is not by any means clear. He seems to 
be of opinion that no possession was actual- 
ly delivered under the deed of gift. But, 
since mutation had been effected in favour 
of the plaintiffs, therefore the gift must be 
taken to have been given effect io. He re- 
fers to para. 60 of Rattigan’s’ Digest which 
lays down thata gift to be valid must 
ordinarily be followed by possession end 
must be free from undue influence. He 
however says that tLe word ‘ordinarily’ 
makes all the difference and the present is 
one of the cases in which it would not be 
necessary for the validity of the gift that 
it should be followed by actual delivery of 
possession, and that in any case it is more 
ihan amply proved that everything has 
‘been done to make the gift complete and 
irrevocable. Apart from para. 60, I may 
‘observe that in primitive or semi-primitive 
‘societies, a transfer could only take place 
“by actual delivery of possession. Under 
the old English Law it used to be “feoff- 
“ment” and delivery of seisin. Under the 
Muhammadan Law a gift was incomplete 
‘without delivery of possession. This idea 
seems to have been at the foundation of the 
‘rule of Customary Law as enunciated by 
the compilers of Rattigan’s Digest. We 
have to see whether there is clear and co- 
gent evidence thet pessession had been 
given. That evidence is lacking in this 
“case and the learned Judge therefore ezn- 
‘sidered Limself justified in falling back 
“upon the evidence of mutation entries, in 
order to hold thet the gift was valid. In 
my opinion the mutation and the cireum- 
stances attending the same in the present 
case ere whoily insufficient to be a legal 
substitute for delivery of possession with- 
out which the gift cannot be valid and 
legally binding on the parties. The word 
“ordinarily” in para. 60 of Rattigan’s 
Digest probably refers to those cases when 
the property from its nature incapable of 
delivery of possession. The learned J adge 


‘tested possession. 
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has clearly misread the opening portion of 
the mutation proceedings dated December 
20, 1925, whicn makes all the difference. He 
understood the sentence to mean that Lalu, 
the donor, identified by the lambardar , at- 
This was notso. The 
word used is deh and notqibza and deh 
goes with the lambardar. 

Iwas asked by Mr. Achhru Ram the 
learned Counsel, for the respondents, to 
remit an issue on the question of delivery 
of possession. The trial Court had given a 
finding on the evidence that there was no 
delivery of possession. The learned Judge 


‘disposed of the case on the ground that in 


the absence of possession other circum- 
stances go to show that the gift was a 
valid on. If the case were to be remanded 
at this stage the result would be that a 
good deal of perjured evidence would be 
led on both sides. J, therefore, do not con- 
sider it proper in the interests of justice to 
prolong these proceedings by ordering a 
remand. The deed of gift, which as already 
stated, had been obtained from a man who 
is described as a simpleton and who had no 
friends and relations to advise him, cannot 
under the circumstances be allowed to 
stand in the absence of proof of delivery of 
possession. I therefore allow the appeal 
and setting aside the judgment and decree 
of the lower Court, restore the decree .of 
the trial Court. The defendant-appellant 
shall get his costs throughout. 


N. Appeal allowed. 


LAHORE HIGH COURT. 
S2cond Civil Appeal No. 531 of 1934 
December 3, 1934 
ADDISON AND DIN MUHAMMAD, JJ. 
NIZAM-UL-HAQ— DEFENDANT 
—APPELLANT 
VETSUS 
MUHAMMAD ISHFAQ AND OT.IRRS 


~—PLAINTIFFS—RESPONDENTS. 

Representative suit Appeal—Death of one plaint- 
iff—Hela, appeal can be prosecuted by surviving 
plaintiffs—Civi! Procedure Code (Act V of 1908), 
s. 92— Muhammadan Law—Religious Endowment— 
Suit for removal of mutawalli — Held, Disirict Judge 
can in appeal settle scheme without Collector's sanc- 
tion. 

Where in a representative suit for declaration by 
the residents of a village, the defendant appealed 
but in the meantims he died and one of the plaint- 
iffs also died: 

Held, that as the suit had been brought in a 
representative capacity, the surviving plaintiffs were 
competent to prosecute the appeal. 

Held, also, that the District Judgs could without 
sanction of the Collector settle a scheme in a declara- 
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tory suit claiming that the mutawalli of a mosque 

was not properly appointed and for his removal. 
S.C. A.from the decree of the District 

Judge, Delhi, dated January 14, 1931. 

' Mr. Amar Nath Chona, for the Apeal- 

lant. 
Mr. 


Shamair Chand, for the Respon- 
denis. ; 


Judgment.—In this case a suit was 
instituted bythe residents Baradar! Nawab 
Wazir, Delhi, for a declaration that the 
defendant was not tha lawful mutawalli of 
the mosque situated in their mohalla and 
for his removal and the appointment ofa 
new mutawalli end for rendition of ac- 
counts. The defendant resisted ıt on vari- 
ous grounds. ‘The Subordinate Judge 
came to the conclusion that the defendant 
-had not been proved to be guilty of the 
mismanagement alleged against him and 
-that no case for his removal was therefore 
made out. He dismissed the suit in toto. 
-On appeal the learned District Judge 
‘agreed with the conclusions arrived at by 
-the Court below, but, in the interest of the 
trust itself, settled a scheme appointing 
-a Committee of five persons, including the 
mutawalli himself as its president, to 
manage the trust in future. Of the re- 
-maining four, two were to be nominated 
-by the mutawalli, and two were tobe 
elected by the residents of the mohalla 
by mejority of votes. This Committee was 
charged with collecting subscriptions, 
keeping accounts, appointing the Imam, 
starting an elementary school, supervising 
the furniture of the mosque and regulat- 
ing the hours when the mosque should 
remain open. The defendant appealed, 
but in the meantime he has died and is 
now represented by hisson. The respon- 
dents, however, have n> objection to his 
continuance as mutawalli in place of his 
father. One of the original plaintiffs has 
a'so died, but as the suit had been brought 
in a representative ‘capacity, we are of 
opinion thatthe three surviving plaintiffs 

_are competent to prosecute the appeal. 

The only point that has been urged before 

: us is that as no sanction had been given 
by the Collector under s. 92, Civil Pro- 
. cedure Code, for settling a scheme, the 
learned District Judge had no jurisdiction 
to grant a relief on that basis. We are 
not, however, inclined to agree that, in the 


circumstances of this case, in the absence _ 


of express sanetion by the Collector, this 
relief could not be granted. Under r. 33, 
O. XLI, Civil Procedure Code, an Appel- 
. late Court hasno power to pass any de- 


‘point. 
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cree and make any order which ought to 
have been passed or made and to pass 
or make such further or other decree or 
order asthe case may require. We are 
satisfied therefore that in settling ascheme 
the learned District Judge did not ex- 
ercise his jurisdiction in a manner which 
was not wrrranted by law or would 
justify our interference et this stage. It 
is amply proved that for want of funds 
the mosque is not being properly run. 
This may not amount to mismanagement 
ofthe mutawalli, as he is not to blame if 
funds are not forthcoming, but it is obvi- 
ous that unless the mutawalli secures 
the co-operation and good-will of the resi- 
dents of the mohalla, he cannot be ex- 
pected to bein possession of funds that 
will be required to look after the mosque 
in a propsr manner. We think, therefore, 
that a Committee consisting of the re- 
presentatives of the mohalladars, as well 
as the nominees of the mutawalli, would be 
ina better position to collect the necessary 
funds than the mutawalli himself, who 
hos lost favour with some of the worship- 
pers who visit the mosque, 

We. however, consider that the scheme, 
ès propounded by the learnel District 
Judge, is open to objection on one minor 
The system of election of the two 
representatives of the mohalladars intro- 
duced inthe scheme will not be so work- 
able as at first sight it appears to be. 
All the three respondents are present 
before us and have agreed to the modifica- 
tion proposed by us of this part of the 
scheme which we consider will be more 
practicable. We, therefore, modify tha 
scheme settled by the learned District 
Judge to this extent: that instead of the 
two representatives of the muhalladars be- 
ing elected in the manner suggested by 
him, they will, in future, be nominated by 
the Muslim Municipal Commissioner who 
at the time represent the Ward in which 
Baradari Nawab Wazir, Delhi, is situat- 
el. As we have not interfered with the 
scheme in any other manner, and this modi- 
fication is accepiable to the defendants, 
we dismiss this appeal, but direct that the 
modification be incorporated in the decree. 
Parties to bear their own costs through- 
out. 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 322 of 1933 
April 8, 1935 
R. C. Mirrer, J. 
DOL GOVINDA DAS — 
PLAINTIFE—APPRLLANT 
versus 
MAKBUL SEKH’S INFANT HEIR 
AND OTABRS—DEFENDANTS— RESPONDENTS 

Evidence Act (I of 1872), s. 65—Document per se 
inadmissible can be objected to at any time 
—Obdjection relating to method of proof, should be 
taken at earliest point of time—Document not per sə 
inadmissible—Secondary evidence sought to be tender- 
ed~—Proper time to object—Document alleged to have 
been lost ~ Hearsay evidence to show loss—Admissibi- 
lity, i 
It is an undoubted principle of law that a documen 
which is per se inadmissible in evidence can be 
objected to at any time. If, however, the objection 
relates to the method of proof, that is, if secondary 
evidence is sought to be put in instead of the orgini- 
nal, the objection must be taken at the earliest 
point of time. If the document is not inadmissible 
per se and if secondary evidence of it is sought 
to be tendered, the right time to object would be 
at the time when the document is putin end not 
either at the appellate stage or at the time of the 
‘argument. In order to show that search has been 
made for a document so as to let in secondary 
proof of its contents, hearsay evidence of the ans- 
wers given by persons who were likely to have it 

“in their custody ought to be received. 


©. <A. from appellate decree of the 
District Judge, Murshidabad, dated Aug- 
ust 23, 1932. 
“Mr. Ramaprasad Mukhopadhaya, for the 
Appellants.. í ; 
Mr. Ramendra Mohan Majumdar, Deputy 
' Registrar, for the Respondents. 
dudgment.—This appeal is on behalf 
of the plaintiff in a suit for recovery of 
‘arrears of rent with cesses and damages 
„for the years 1934 to the Pous Kist of 
1337 B. S. and also for enhancement of 
. yent under s. 30 (b), Bengal Tenancy Act. 
It is admitted that the plaintiff would be 
- entitled to claim arrears of rent if he is 
able to prove that the dar putni interest 
. under Touzi No. 1152 of the Murshidabad 
- Collectorate, under which the tenency is 
‘ admittedly held, has vested in him. For 
the purpose of proving the purchase of 
the said dar putni interest, the plaintiff 
- proved the certified copy of the conveyance 
: dated Nevember 13, 1929, by which he 
. purchased the properiy. At the time when 
the certified copy of the conveyance wos 
put in, no objection was taken to ils 
“going in. In fact, neither in the deposi- 
tion nor in the list of documents admiited 
` into evidence nor on the beck of the do- 
cument is there any note that the document 
` was objected to. For the purpose of proving 
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the conveyance the plaintiff examined a man 
of the name of Umesh Chendra Mandal, 
a gomasta of the plaintiff's Koolgachi 
Kutehery who was an attesting witness 
to the original conveyence. In his exa- 
mination-in-chief he said that the original 
was lost from the Mianpur Kutchery, that 
he attested the kobala written by Raghu 
Nath and executed by Purna Babu who 
had signed it in his presence. “The 
original of Ex. I was to this effect." In 
the course of the cross-examination, the 
witness stated that “the original of Ex. 1 
is lost’. I heard that from Khajaddi 
gamasta. He lives within the jurisdiction 
of this Court and is elive.' As I have 
stated before the document Ex. 1 was not 
objected to. At the time of the argu- 
ment it was urged that the loss of the 
original being not proved, because the 
evidence of loss given by the witness 
Umesh Chandra Mandal was only hearsay, 
the document Ex. 1 cannot be received 
in. this case. 

‘This objection has been given effect to 
by both the Curis. I donot think that 
it was open tothe defendants at the time 
of argument to object to Ex. 1. Itisan 
undoubted principle of law that document 


- which is perse inadmissible in evidence 


can be objected to at anytime. If, how- 
ever, the objection relates to the method 
of proof, that is, if secondary evidence 
is sought to be put in instead of the 
original, the objection must be taken at 
the earilest point of time. It the docu- 
ment is not inadmissible per se and if 
secondary evidence of it is sought to be 
tendered, the right time to object would 
be at the time when the document is put 
in and not either at the appellate stage 
or at the time of the argument. In this 
case if the objection had been taken at 
the proper time and in the proper form, 
the party who had put that document in, 
would have been able to adduce other evi- 
dence for the purpose of establishing that 
secondary evidence could be taken. With 


_regard to the observation made by the 


Courts below that the loss has not been 
proved as the evidence of los3 is merely 
hearsay, the following passage in Taylor 
on Evidence, Edn. 11, Vol. I, p. 323, para. 
430, is relevant. The learned author 
summarises the case-law in England in 
these terms: 


“Indeed, it has beea held that, in order to show 
that search has been made for a document so as 
to let in secondary proof of its contents, hearsay 


evidence of the answers given by persons who 
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were likely to have it in their custody ought to be 


received,” 

On the above principle also I think 
that the lower Courts were not right in 
rejecting Ex. 1 from consideration. I hold 
therefore that it must be taken that the 
plaintiff has proved the devolution of title 
on him and he is entitled to the arrears 
of rent claimed. As the plaintiff has also 
prayed for enhancement of rent under 
s. 30 (b) Bengal Tenancy Act, and as that 
question has not been inves.igated by any 
of the Courts below having regard to the 
view taken by them that ths plaintiff's 
suit was liable to be dismissed as he had 
failed to prove his title, I think there 
should be a remand of the case to the 
Court of first instance in order that this 
further claim, namely, the claim for en- 
hancement under s. 30 (b) may be con- 
sidered, and I direct accordingly. The 
plaintiff is entitled io his costs of this 
‘Court. Further costs are left to the dis- 
cretion of the Court of first instance. 


N. Case remanded. 


PRIVY COUNCIL 
Appeal from the Supreme Court of Trinidad 
. and Tobago 
- March 2, 1936 
Lorp ATUN, LORD MAUGHAM AND 
SIR SIDNEY ROWLATT 
ANDRE PAUL TERENCE AMBARD— 
| APPELLANT 
versus 
Tyn ATTORNEY-GENERAL os TRINIDAD 
AND TOBAGO—RESPONDENT 
Contempt of Court — Appeal to Privy Council — 
Practice—Prerogative of Crown to review all judicial 
decisions of Courts of Record in dominions overseas — 
Right of public to criticise administration of justice 
— Held on facts that writer did not eaceed the 
righ: 
There seems no reason for limiting the general 
prerogative of the Orown to review all judicial 
~ decisions of Courts of Record in the dominions 
overseas whether civil or criminal, though the dis- 
cretion as to the exercise of the prerogative may 
havetobe very carefully guarded. McDermott v. 
Chief Justice of British Guiana (2) and Surendra- 
nath Banerji v. Chief Justice of Bengal (3), referred 
to. Rainy v. Justices of Sierra Leone (1), dissented 
from. [p.94, col. 1] i 
It is competent to His Majesty in Council to give 
` leave to appeal and to entertain appeals against 
orders of the Courts overseas imposing penalties for 
contempt of Court. Insuch case the discretionary 
power of the Board will no doubt be exercised with 
great care. Everyone will recognise the importance 
of maintaining the authority of the Courts in res- 
training and punishing interferences with the ad- 
ministration of justice whether they be interferences 
„in particular civil or criminal cases or take the 
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form of attempts to depreciate the authority of the 
Courts themselves. It is sufficient to say that such 
interferences when they amount to contempt of 
Court are guasi-criminal acts, and orders punishing 
them should, generally speaking, be treated as 
orders in criminal cages, and leave to appeal against 
them should only be granted onthe well-known 
Principles oa which leave to appeal in criminal cases 
is given. [ibid.] 

Any act done or writing published calculated to 
bring a Court ora J udge of the Court into contempt 
or to lower his authority, is a contempt of Court. 
That is one class of contempt. Further, any act done 
or writing published calculated to obstruct or in- 
terfere with the due course of justice or the lawful 
process of the Courts is a contempt cf Court. The 
former class belongs to the category characterised 
as ‘scandalising a Court or a Judge’. That des- 
cription of thatclass of contemptis to be taken 
subject to one and an important qurlification. 
Judges and Courts are alike open to criticism, and 
ifreasonable argument or expostulation is offered 
against any judicial act ag contrary to law or the 
public good, ao Court could or would treat that as 
contempt of Court, And in applying these principles 
the Court will not lose sight of local conditions, 
But whether the authority and position of an in- 
dividual Judge or the due administration of justice 
1g concerned, no wrong is committed by any member 
of the public who exercises the ordinary right of 
criticising in good faith in private or public the 
public act done in the seat of justice. The path of 
criticism isa public way; the wrongeheaded are 
permitted to err therein : provided that members of 
the public abstain from imputing improper motives 
to those taking part in the administration of gustice, 
and are genuinely exercising a right of criticism and 
notacting in malice or attempting to impair the 
administration of justice, they are immune. Justice 
is not a cloistered virtue: she must be allowed to 
suffer the scrutiny and respectful even though 
outspoken comments of ordinary men. The Queen v. 
Gray (5), referred to. [p. 96, cols. 1 & 2.] 

The writer of an article is perfectly justified in 
pointing out what is obvious, that sentences do vary 
in apparently similar circumstances with the habit 
ofmind of the particular Judge. Iftosay that the 
human element enters into the awarding of punish- 
ment be contempt of Court it is to be feared that few 
in or out of the profession would escape. |p. 96, col. 2.] 

The liberty of the press is no more than the liberty 
of any member of ths public to criticize temperately 
and fairly but freely any episode in the administration 
of justice. [p. 97, col. 1] 

The writer hadtaken for his theme the perennial 
topic of inequality of sentences under the text “The 
Human Element” using əs the occasion for his 
article the two sentences which were awarded in 
two cases, of apparently same type. He expressly 
disclaimed the suggestion thatone of the particular 
Judges was habitually severe, tne other habitually 
lenient: 

Held, that it is very seldom that the observer has 
the means of ascertaining all the circumstances which 
weigh with an experieaced Judge in awarding sen- 
tence, and in this particular cas2 there was no evi- 
dence upon which the Court could find that the 
writer had exceeded the right of criticising or that 
he acted with untruth vr malice, or withthe direct 
object of bringing the administration of justice into 
disrepute. [p. 96, col. 2; p. 97, col. L] 

Messrs. W. W. Cave, K. C. and R.A. 
Willis, for the Appellant. 

Messrs. F. P. M. Schiller, K. C. and 
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Kenelm Pree dy, for the Respondent. 

Lord Atkin.—This is en appeal by special 
leave from an order of tLe Supreme Court 
cf Trinidad and Tobago ordering the appel- 
lant to pay afine of £25 or in default 
to be imprisoned for cne month for contempt 
of Court, and further ordering him to py 
the costs of the proceedings as between soli- 
citor and client. | 

The first question that arises is whether 
as contended by the respondent the Privy 
Council is incompetent to entertain an ap- 
peal from an order of a Court of Record 
inflicting apenalty for contempt of Court. 
The decisions on the point are conflicting. 


In Rainy v. Justice of Sierra Leone (1), a 


Board consisting of Lord Cranworth, Knight 
Bruce, L. J., Dr. Lushington end Sir 
Edward Ryan undoubtedly decided that no 
such appeal lay. Lord Crenworth, in giving 
the judgment of the Board, after pointing 
out that in this country every Court of 
Record is the cole end exclusive Judge 
of what amounts to a contempt of Court 
proceeded : — 

“We are ofopinion, that it isa Court of Record 
and that the law must be considered the same 
there as in this country ; and, therefore, thet the 
orders made by the Court in tne exercise of its 
discretion, imposing these fines for contempts, are 
conclusive, and cannot be questioned by another 
Court ; and we donot consider that there is any 


remedy by petition to the Judicial Committee to re- 


view the propriety of such orders.” 


The argument, with respect, is not, con~, 


vincing, for’ it would seem to apply équally 
to all decisions in criminal cases which 
at that time in both this country and the 
colony were ccnclusive and could not be 
questioned by any Court. In McDermott 
v. Chief Justice. of British Guiana (2), 
leave to appeal from acommittal for con- 
tempt had been given “without prejudice 
to the -competency of Her Majesty to en- 
tertain an appeal.” At ihe hearing the 
Board, consisting 
Wood, L.J., SirJames Colvile and Sir E. 


Vaughan Williams, treated the hearing as. 


a motion to revoke the leave. An inciden- 
fal question was whether the Court that 
imposed the penalty was a Courtof Re- 
cord andin giving the judgment of the 
Board Lord Chelmsford said that the appli- 
cant hadto show either that the Court was 
not aCourt of Record or that if it wes yet 
there was something in the order which 
rendered it improper and therefore the sub- 
ject of appeal. He proceeded to say :— 

“Not a single case isto be found where there has 
been a committal by one of the Colonial Courts for 
(1) (1852) 8 Moo. PO 47; 97 R R 26. 
(2) (1842) LR2 PC 341 at p. 363; 5 Moo, PG 
ki, 5) 466; 38 L J P OL; 20LT 7417 WR 352, 


of Lord Chelmsford,. but it seems 
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contempt, whereit appeared clearly upon the face 
of the Order that the party had committed a con- 
tempt, that ne had beea duly summoned, and that 
the punistment awarded fur the contempt was an 
appropriate one, in which this Committee has 
ever entsrtained an appeal against an Order of 


this description.” 

It would appeer to their Loidships that 
the grounds of decision assume that juris- 
diction exists at any rate in cases where it 
does noteppearon the face of the order 
that the party had committed a contempt, 
etc. Whether this means that if the order 
merely recited that a ccntempt had heen 
cummilted without more the Board would 
examine: the alleged contemptis not clear. 
But in Surendranath Banerji v. Chief Jus- 
tice of Bengal (3), on an appeal from a 
committal for contempt by the High Cours 
in Caleutta, the Board examined the writ- 
ten article which was complained of end 
said that it was clearly a contempt of 
Court. They set out the passage from 
McDermott v. Chief Justice of 
British Guiana (2), which hes just been 
quoted, and proceed: “Their Lordships 
having decided that the libel was a ccn- 


‘tempt of Court; and that the High Court 


had jurisdiction to commit the petitioner 
for a period of two months, the case is not 
a proper one for an appeal to Her Majesty.” 
This decision is difficult to reconcile with 
the doctrine that found favour in Rainy's 
case (1), supra, that the Colonial Court is 
sole judge of what constitutes a contempt, 
and that there is no remedy by way of ap- 
peal to His Majesty in Council to review the 
propriety of such orders. 

However, in 1699, in the case of McLeod 
v. St. Aubyn (4), the Judicial Committee en- 
tertained an appeal from an order com- 
mitting for contempt and allowed the ap- 
peal with costs against the respondent. 
The point that there was no jurisdiction to 
entertain such an appeal was not taken, 
unlikely that ifit were a 
good point it should not have occurred to 
Counsel or to any of the members of the 
Board before whom the case came 
at different stages. Their Lordships have 
sent forthe record in that case and 
they find that it first came before a 
Board consisting or Lord Hobhouse, Lord 
Macnaghten, Lord Morris and Sir Richard 
Couch on an ex parte petition for leave to 
appeal, when leave was given. It then caine 
before a Board consisting of Lord Watson, 
Lord Davey and Sir Richard Couch on a peti- 
tion to proceed in forma pauperis which was 

(3) 10 I 1A 7); 10C 109; 4 Sar. 474 (PO), 
wi re AO 049; 68 LJ PO 187; 81 L T148; 48 
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granted. The appeal was finally heard 
and determined and allowed by a Board 
consisting of Lord Watson, Lord Mecnagh- 
ten, Lord Morris end Lord Davey. The 
Board in this case quite plainly assumed 
jurisdiction and their Lordships respect- 
fully egree with their view. There seems 
no reason for limiting in this respect the 
general prerogative of the Crown to review 
all judicial decisions of Courts of Record in 
the dominions overseas whether Civil or 
Criminal: though the discretion as to the 
exercise of the prerogative may have to 
be very carefully guarded. It should be 
noticed that the Order in Council of 
1909 dealing with the jurisdiction of the 
Supreme Court of Trinidad and Tobago, 
St. R. & O. 1909, p. 854, imposes no 
limit other than pecuniary as to the orders, 
decisions, etc, of the Supreme Court from 
which there may be an appeal: and it 
would appear from it that the Supreme 
Court itself could have granted leave to 
appeal to the Privy Council from this 
order in the present case. But apart from 
any question of this kind, their Lordships 
come clearly to the conclusion that it is 
competent to His Majesty in Council to 
give leave to appealand to entertain ap- 
peals against orders of the Courts overseas 
imposing penalties for contempt of Court. 
In such cases the discretionary power of 


the Board will no doubt be exercised with, 


great care. Everyone will recognise the 
importance of maintaining the authority 


of the Courts in restraining and punish-- 


ing interferences with the edministration 
of justice whether they be interferences in’ 
particular Civil or Criminal cases to take 
the form of attempts to depreciate the 
authority of the Courts themselves. It is 


sufficient to say that such interferences- 


when they amount tocontempt of Court 


are quasi-ctiminal acts, and orders punish- 


ing them should, generally speaking, be 
treated as orders in criminal cases, and leave 
to appeal against them should only be 
granted on the well-known principles on 
which leave to appeal in criminal cases is 
given. oe 
“On these principles their Lordships pro” 
ceed to examine the complaint made in this 
case. In June, 1934, one Joseph ` St. 
Clair, was charged at the Sessions, Port 
of Spain before Gilchrist, J: and a jury 
on an indictment containing two counts, 
one charging the accused with attempt to 
murder- a superior officer, the second with 
_ shooting with intent to do grievous bodily 
harm. Jt appears that the accused fired 
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Beg ° ; : 
his rifle at the officer but failed to hit. 
him. He was found guilty on the second 
count wilh a recommendation to mercy 
and was sentenced on June 12, to eight- 
years’ hard labour. He did not appeal. 

At the same sessions, one John Sherif, 
wes charged before Robinson, J. and a 
jury on an indictment containing three’ 
counts, (1) wounding with intent to murder 
a particular woman, (2) wounding with’ 
intent to murder generally, (3) wounding 
with intent to do grievous bodily harm. 
It appears that he attacked with a razor’ 
and seriously mutilated a woman who was 
not the person he had intended to attack.- 
He was convicted on the third count and, 
was sentenced on June 14, to seven years’ - 
hard labour. Afler sentence he said, “I- 
give notice of: appeal” and on June 20. 
filed formal notice of appeal against his co:-- 
viction. His appeal eventually succeeded” 
apparently on the ground of misdirection 
and the conviction was quashed. Mean- 
while on June 29, the present appellant, 
who is the éditor-manager and part pro- 
prietor of a daily newspaper called “The: 
Port of Spain Gazetie”, published the. 
article which has been found to ‘con-" 
stitute a contempt of Court. He did not 
write it but revised it editorially before 
publication and undoubtedly is fully res- 
ponsible for its publication. It is necessary. 
for the purposes of this case to consider - 
the whole article. It was as follows:— 

, “Ten Homan ELEMENT. 2 

“Many years ago, it used to be a rather in- 
teresting feature of one ofthe English publications’ 
to draw pointed attention, in parallel columns to' 
the strangely anomalous differences between the- 
sentences imposed by various magistrates and. 
judges in cases which seemed, from the reports,- 
present a fair similarity of facts. Insome quarters, 
the criticism,—often unexpressed in actual words, 
—was resented as taking no account of circumstances- 
which a judge was fully entitled to give effect to, 
though they might not strike the ordinary reader 
vf the press reports. But on the whole, it was felt 
that, in the majority of instances, useful public: 
service was rendered by this showing up of the 
inequalities of legal punishments. In Trinidad it” 
must often have occurred to readers of the proceed- 
ings in our Criminal Courts, both inferior and superior, ' 
how greatly the personal or human element seems to 
come into play in awarding punishment for offences.. 
No question is here involved as to the justifica- 
tion fur the conviction; it is assumed, and we 
believe it to be no unjustified assumption, that in 
the great majority of cases accused persons are 
seldom convicted except upon thoroughly satisfactory. 
evidence ; and a small number of appeals which 
succeed, when based upon the plea of the innocence 
of the prisoner of the offence charged, may be’ 
regarded as sufficient proof of that. It is the in-. 
equality of the sentences as fitting the circumstances 
of the offences that seem to often demand some: 
comment. And if we here venture to draw attention 
to this, it is not by any meang with the jdea of 

: | EN A 
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confirming popular opinion as to the inherent 
severity or leniency of individual judges or magis- 
trates, but simply with a view ‘to inviting cor- 
sideration of à matter that must, and in fact does, 
cause adverse ccmment amongst the masses as to 
the evenness of the administration cf justice in 
Triaidad. In two recent cases has it been thought 
‘by the public that the sentences imposed by two 
‘different judges have been open to such criticism. 
In the one case, a man stood indicted for the 
seriously grave offence of shooting at his superior 
-oficer with intent to murder him. There seems no 
doubt that had it nct been for the prisoner's 
failure to shoct straight—a thing at which he him- 
‘self marvelled openly—he must have killed tne 
officer. No doubt, as was brought out in evidence 
{and perhaps to an even greater degree than was 
proved), the man was suffering under the effects 
of constant provocation; but in addition to all 
else, there was this to aggravate the crime, that 
the offender was a trained member of a military 
body, presumably well disciplined, and that tohave 
used a lethal weapon to which his position gave 
him easy access and with it to have attempted the 
murder of his officer is a thing regarded in most 
-quarters as peculiarly heinous, The sentence im- 
posed on conviction was eight years, which, ou 
the assumption of good conduct, means release at 
the end of six years. The other case was one in 
which a man stood charged with a peculiarly 
brutal act of wounding with a razor—his victim, 
a woman who was shortly to have become a mother, 
being so terribly injured that fora long time it 
seemed quite probable she would die. On convic- 
tion, the sentence imposed by another judge on this 
prisoner was seven years, which, on the 
„assumption of good conduct, means release at the 
expiration of five years and a quarter. Had either 
of these two cases stood alone, it is quite likely 
that the-santences would have passed uncommented 
upon; for neither of them is, in itself, what might 
be described as a lenient one. But coming to- 
gether as they did at the same sessions and within 
a day or’ two of each other,-they have created in 
the public mind an impression that the former was 
as unduly severe as the latter was lenient, Both, 
jt is true, were for attempted murder. In both 
cases a deadly weapon wasused. And while some 
may think that, as we stated above, the military 
relationship between toe prisoner and his intended 
victim in the first case rendered the matter graver 
from an official viewpoint, yet, on the other hand, 
in the shootiag case, no one, providentially, was 
jnjured, and much provocation was proved, whereas 
in the razor ‘slashing case (assuming the facts 
‘proved by the Crown to be true), there does not 
appear to have been any provocation, while on the 
contrary, the attack was made ¿n;a woman unknown 
to or by tha accused, whom he mistook for some- 
one else. Surely there might have been expected 
rather more effect to have been given to the re- 
commendation from the jury tu mercy inthe first 
case; and surely, in the other, it would have been 
more in accord with public opinion as to the need 
for stern suppression of such attacks had the 
learned judge been able to see his way to impose 
a considerably more severe term of imprisonment; 
the mora so in view of the fact that there was 
absolutely no intimation from the jury that they 
thought any leniency might properly be shown. 
‘We fully realise that the infliction of the sentence 
is entirely in the discretion of judge, who has a 
wide latitude, irom a few days to life-long im- 
prisonment for tne crime of attempted murder, 


„Put equally is jt usually expected thatthe fullest 
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consideration will be given to the recommendation 
of a jury for mercy. Assuming, therefore, that 
eight years’ hard labour in lieu of the 20 years 
which many persons fully expected would te 
passed, fairly represents an effectual concession to 
the jury's views, the opinion has been fully express- 
ed that the seven years passed on the razor silash r 
was far too little for the crime he had committed, 
And we do not think we are wrong in saying that, 
as a tule, some weight is given by judges to the 
question of whether a prisoner succeeded or failed 
in ccmmitting the crime hə stands charged with, 
As we have pointed out, though in both of these 
cases, the Crown alleged and the jury found, an 
attempt to murder, in the one case that attempt 
failed completely—through nc fault of the prisoner, 
it is true: in the other the attempt, while pro- 
videntially failing, resulted in terrible mutilation 
of the wcman who was the victim. It is painful 
at all times to have to urge the insufficiency of 
a punishment: inflicted; and we wish it to be 
distinctly appreciated that we dissociate ourselves 
from those who regard one judge as habitually 
severe or another as habitually lenient. Yet we 
do think that if seme way could be devised for 
the greater equalisation cf punishment with the 
crime committed, a great deal would have been 
achieved towards the removal cf cne frequent cause 
for criticism of the sentence passed in our various 
Criminal Courts.” 


On July 3, the Attorney-General gave 
notice of motion to ihe Registrar of the 
Supreme Court that he would move for 
an order nisi calling upon the appellant to 
show cause why a writ of attachment 
should not ‘issue against him for his 
contempt in publishing the article in 
question and on the same date an order 
misi was made by the Court in the terms 
of the notice of motion. The notice and the 
order nisi at first were limited to contempt 
in publishing an article” calculated to 
interfere with the due course cf justice 
the complaint being that it was improper 
having regard to Sheriff's pending appeal. 
Later it was emended so is to include 
a complaint that the article contained 
“statements end comments which tend to 
bring the authority and administration of 
the law into disrepute end disregard.” 
In this amended form the matter came 
before the full Court consisting of the 
Chief Justice end Gilchrist and Robinson, 
JJ. It was heard on various days in July, 
and on September 5, the Chief Justice 
gave ihe judgment of the Court. He 
acquitted the appellent of ccntempt in 
respect of the pending appeal of Sheriff: 
and no more need be said on that point. 
‘But he found that the article was written 
with the direct object of brirging the 
administraticn cf the Criminal law by tke 
Judges into disfavour with the public, and 
desiring. to impcse a penalty which, if 
relatively light, would yet emphasize that, 
while the Judges would place no obstrucs 
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tion ın the way of fair criticism of their 
performance of their functions, untruths 
and malice would not be tolerated, he 
fined the respondent £25, in default, one 
month’s imprisonment, and ordered him to 
pay the costs of the proceedings to be 
taxed between solicitor and client. The 
formal judgment, slightly departing from 
the wording of the oral judgment recited 
that the appellant had committed a con- 
tempt of Court, the article having been 
written “with the direct object to bring- 
ing the administration of the Criminal 
law in this Colony by the Judges into 
disrepute and disregard” so following the 
amended order nisi. 

Their Lordships c:n find no evidence 
in the article or any facts placed before 
the Court to justify the finding either that 
the article was written with the direct 
object mentioned or that it eould have 
that effect: and they will advise His 
Majesty that this appeal be allowed. It 
will be sufficient to apply the law as 
laid down in The Queen v. Gray (5) by Lord 
Russell of Killowen, L. O. J. 


“Any act done or writing published calcu- 
lated to bring a Gcurt or a Judge of the Court 
into contempt, or to lower his authority, is a 


contempt of Court, That is one. class of 
contempt, Further, any act or writing pub- 
lished calculated to obstruct or interfere 


the due course of justice or the lawful pro- 
cess of the Courts is a contempt of Court. The 
former class belongs tothe category which Lord 
Hardwicke, L.O. characterised as ‘scandalising a 
Court or a Judge. [In re Read and Huggonson 
(6)] That description of that class of contempt 
is to be taken subject to one aud an important 
qualification. Judges and Courts arealike open to 
criticism, and if reasonable argument or expostu- 
lation is offered against any judicial act as con- 
trary to law or the public good, no Court could 
or would treat that as contempt of Court.” 

And that in applying the law the Board 
will not lose sight of local conditions, is 
made clear in the judgment in McLeod V. St. 
Aubyn (4) (supra) where Lord Morris after 
saying that committals for contempt of 
Court by scandelising the Court itself had 
become obsolete in this country, an ob- 
servation sadly disproved the next year in 
the case last cited, proceeds :— 

“Courts are satisfied to leave to public opinion 
attacks or ccmments derogatory | or scandalous to 
them. But it must be considered that in small 
colonies, consisting principally of coloured popula- 
tions, the enforcement in proper cases of committal 
for contempt of Court for attacks on the Court 
may be absolutely necessary to preserve in 
such a community the dignity of and respect for 
the Court.” , 2 

But whether the authority and position of 

(5) (1900 2Q B36 at p40; 69 LI QB 502; 82 LT 
634, 48 W R 474; 61J P 484, 

(6) (1742) 3 Atk. 291, 469, 


with 
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an individual Judge or the due administraz . 
tion of justice is concerned, no “wrong is 
committed by any member of the ‘public 
who exercises the ordinary -right ‘of ¢riticis- 
ing in good faith in private or . public: the 
public act done in’ the seat of’ justice. 
The path of criticismis a public “way : 
the wrong-headed are permitted" to err 
therein: provided ` that members of, the 
public abstain from ‘imputing’ improper 
motives to those taking part :in th3.ad- 
ministration of justice. and are gen- 


-uinely exercising aright of- criticism and 


not acting in malice or altempting'to impair 
the administration of justice, they are im- 
mune. Justice isnot a cloistered virtue : 
she must. be allowed to suffer the scrutiny 
and respectful even though outspoken com- 
ments of ordinary men. 

In the present case the writer had takca 
for his theme the perennial topic of in- 
equality of sentences under the text, “The 
Human Element” using as the occasion for 
his ariicle the two sentences referred to. 
He’ expressly disclaimed the suggestion 
that one of the particular Judges was 
habitually severe, the other habitually 
lenient. It is unnecessary to discuss whe- 
ther his criticism of the sentences was well 
founded. It is very seldom that the ob- 
server has the means of ascertaining all the 
circumstances which weigh with an expe- 
rienced Judge in awarding sentence. 


‘Sentences are unequal because the condi- 


tions in which offences are committed are 
unequal. The writer is, however, perfectly 
justitied in pointing out what is obvious 
that sentences do vary in apparently 
similar circumstances with the habit of 
mind of the particular Judge. It is quite 
inevitable. Some very conscientious Judges 
have thought it their duty to visit par- 
ticular crimes with exemplary sentences; 
others equally conscientious have thought 
it their duty to view the same crimes 
with leniency. If tosay that the human 
element enters into the awarding of punish- 
ment be contenipt of Court it is to be 
feared that fewin or out of the profes- 
sion would escape. If the writer had as 
journalist said that St. Clair’s sentence 
was, in his opinion, too severe, and on 
enother occasion that Sheriff's sentence 
was too lenient, no complaint could pos- 
sibly be made: andthe offence does not 
become apparent when the two are con- 
trasted. The writer in seeking his remedy, 
as hes been remarked by the Supreme 
Court, hasignored the Court of Criminal 
Appeal; but he might reply that till such 
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=- & Gourt has power on the initiative of the 
. Pxosecution to increasé “too . lenient .sen- 
. tences its effect in standardising sentences 


` Teceives” less 
A Stipreme: “Court” in: having 
>` puted to him. asa ground for finding the 


18. not completely-. adequate. It ap- 
pears to their Lordships that” the writer 
than ` justice from the 
untruths im- 


-article.to. bein. contempt of Court. He 
has correctly stated both offenders to have. 
been charged. with intentto murder: and 
though: he “has subsequently’ inaccurately 
stated. that’ the conviction of both affirm- 
-ed.that-intent, -yet seeing that both were 
convicted of the same intent, viz., to dogriev- 
| ous ‘bodily: harm, the reasoning as to un- 
evenness. of sentence appears to have been 
unaffected. - And it seems of little moment 
that the writer thought that this sentence 
might ‘be for life instead of in fact being 
for 15 years. If criticism of decisions 
„could only safely be made by persons who 
accurately knew the relevant law, who 
would .be protected ? There is -no sugges- 
tion that the law was intentionally mis- 
stated. 


Their Lordships have discussed this case 
at some length because in one aspect it 
concerns the liberty of the press which is 
no more than the liberty of any member 
of the. public to criticize temperately and 
fairly but freely any episode in the ad- 
ministration of justice. ‘They, have come to 
the conclusion that there is no evidence 
upon which the Court could find that the 
appellant has exceeded this right or that 
-he acted with untruth or malice, or with 
the direct object of bringing the adminis- 
tration of justice into disrepute. They are 
satisfied that the Supreme Court took the 
course they did with a desire to uphold 
the dignity _and authority of the law as ad- 
ministered in Trinidad ; there nevertheless 
seems to their Lordshipsto have been a 
misconception of the doctrine of contempt 
of Court as applied to public criticism. 
A jurisdiction of a very. necessary and 
ussful kind was applied in a case to which 
it wasnot properly applicable, and this 
in the view of their Lordships has result- 
ed in asubstantial miscarriage of justice. 
Acting, therefore, onthe principles enu- 
merated in the first part of this judgment 
as applicable to appeals from convictions 
for contempt of Court, their Lordships will 
humbly advise His Majesty that this 
appeal be allowed and that the order of the 
Supreme Court dated September 5, 1934, 
be set-aside. The respondent must pay the 
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costs here and in the Court below. 
D. Appeal allowed. 
Solicitors for the Appellant :— Messrs. 
Maples, Treesdale & Co. 
Solicitor for the 
Burchells. 


Respondent :—Mr. 


treet 


MADRAS HIGH COURT 
Second Civil Appeal No. 1088 of 1931 
October 25, 1935 
WADSWORTS, J. 

THe SECRETARY or STATE ror INDIA 
IN COUNCIL—DEFENDANT ~APPELLANT 


A versus 
A. V. NARAYANASWAMI PILLAI— 
PLAINTIFF—RESPONDENT 
Ryotwari lands--Use of water of particular 
channel for about 60 years, whether confers Fight 
to such water-—-Power of Government to alter source 
of supply—Acquisition of right to water by pre- 
scription or lost -grant—Hssential ` conditions— 
Authorised use in previous years, effect of—Madras 


` Irrigation Cess Act (VII of 1865), s. 1 (b). 


, The right of the holder of wet land in ryotwari 
areas under Government, whether it be based on 


‘contract or whether it be proprietary in its nature, 


js a right to the accustomed quantity of water and 


-is subject to-the right of the Government to con- 


trol the supply and even tu change the source 
provided. there is no diminution of facilities, A 
ryot holding under Government cannot, therefore, 
prescribe for a right to take water from a parti- 
cular source without regard to Government's con- 
trol and no declaration can be given of an absolute 
right in water belonging to Government ryotwari 
areas unless there are circumstances which warrant 
the assumption that the Government has expressly 
divested itself -of the control of sources of water 
supply. 

A lost grant cannot be presumed as against the 
Government unless there is evidence of user which 


“would be sufficient to éstablish a right by pres- 


is to say, 


cription as against Government, that 
In any 


unless there is evidence of 60 years’ user: 


_ case a lost grant cannot ba inferred on the basis 


vf immemorial user when the evidence shows 
positively that no such grant had been made less 
than 50 yeais before the suit. 

Evidence of authorisation in years gone by is 
not sufficient to rebut evidence of want of autho- 
risation or prohibition at the time when water is 
actually taken as the Government have power to 
alter the source of supply and thus cancel an 
authorisation. 


§.C. A. against the decree of the Court 
of the Subordinate Judge of Tanjore in 
A.S. No.-37 of 1928 preferred against the 


‘decree of the Court of the District Muunsif 


of Kumbakonam, in O. S. No. 177 of 1925. 
The Government Pleader, for the Apper- 
lant. 
Mr. S. G. Rangaramangam, fcr the Res- 
pondent i 
Judgment.—The appellant is the Secre- 
tary of State against whom was passed a 
decree declaring the right of the plaintiff to 
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irrigate his wet lands from the waler of a 
poromboke channel, known ss Kanidan 
Madai and for a refund of penal water rate 
levied by Government. The channel- in 
‘-question takes off from the south bank of the 
Manniar river which flows roughly from 
west to east. Higher up the river there is 
a big channel known as the Dabir channel 
which also takes off from the south bank 
and . flows eastwards. The Kandian Madai 
channel runs north to’ South leading from 
the river to this Dabir channel, but in the 
middle of its course there is a branch which 
flows.easlwards and irrigates a block of 
lands belonging to the plaintiff. It is the 
Government's -case that-this irrigation by a 
direct take-off from the Kandiań Madai 
„channel is” unauthorised and liable. to 
Penulty and that the authorised source 
for this- block of the plaintiff's lands 
situated to the north of the Dabir channel 
is the Dabir channel itself. The. lower 
“Appellate Court has found that the recognis- 
‘ed source for the plaintiff's lands according 
to the revenue registers is: not the Kandian 
Madai but the Dabir channel. It ‘is also 
.found that the Kandian Madai channel 
“was dug at some time after the year 1878 
“and that the plaintiff-has not proved that it 
was dug by his ancestors. - It is also found 
that the channel is a poromboke channel, 
the bed of which is not the property of the 
-plaintiff, and that there is no evidence of 
an adverse user, such as would justify the 
‘claim based on prescription. Thus, it is 
clear that the main case pleaded in the 
‘plaint based on (1) ownership of the channel 
.and (2) prescription has not been made out. 
It is, however, found by both the lower 
Courts that the plaintiff has been using 
the water of this channel for very many 
years and has been permitted by the Public 
Works Department to execute repairs to 
the channel, andit is indisputable that in 
the Public Department’s accounts and plans 
the plaintiff's lands are shown as a separate 
ayacut under the Kandian Madai channel. 
From these facts, the lower Appellate 
Court infers that the user of the water of 
the channel by the plaintiff must have a 
legal origin, and he calls in aid the fiction 
of a lost grant to give a decree for the 
plaintiff. Whether this lost grant- was a 
‘grant of ownership in the channel or a grant 
of a right in the nature of a right of ease- 
ment to take the water from the channel 
belonging to the Government or whether it 
was amere grant of an authority. (which 
would be, subject to certain restrictions 
revocable by the Government as in the cage 
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of an ordinary permission to irrigate) the 
learned Appellate Judge does not seem to 
have asked himself. He also finds that’ the 
KKandian Madai channel does not appear 
to be a different source from the Dabir 
channel and that, therefore, irrigation of 
the pleintiff’s land from the Kandian Madai 
channel is covered by the authorisation 
contained in the settlement registers which 
permits the plaintiff's lands to be irrigated 
jrom the Dabir channel. On the strength of 
the findings; he gives a declaration which 
recognises in “favour of the plaintiff an 
absolute right, unqualified by any power 


‘of revocation or control, to use the water of 


this Kandian Madai channel for his lands. 

“Ib seems to me quite clear that whatever 
be the correctness of the lower Court's 
findings, no such absolute right in the water 


‘of a channel belonging to Government can 


be acquired by a ryot holding land direct- 
Government except under — 
“most unequivocal and uncon- 
ditional form of grant such as in practice 
is almost unknown. It is well established 
that the right of the holder of wet lands in 
ryotwari areas under Government whether 
it be based on contract or whether it be 
proprietary in its nature, is a right to the 
accustomed quantity of water (so far as 
water is available) and it is subject to the 
right, of the Government to control the 
supply and even to change the source pro- 
vided that there is no diminution of facilities. 


‘So much is settled by the ruling in Basavana 


Gowd v. Narayana Reddi (1), whieh follows 
a long line of cases of this Court. A ryot 
holding lands under Government might con- 


-ceivably prescribe for a right to a certain 


quantity of water, but itis difficult to see 
how he can prescribe for a right to take 
water from a particular source without 
regard to Governmént’s control which is 
both in law and in practice, a condition 


precedent to the use of water coming from 


sources bélonging to the Government. It 


-this reasoning is correct, it seems to follow 


‘that no declaration should be given of an 
absolute right in water belonging to Govern- 
ment in ryotwari areas, unless there are 
circumstances which warrant the assump- 
tion that the Government have expressly 
divested themselves of that control of 
sources of supply which is a norma] feature 
of the revenue administration. 

Now it seems to me that the theory of a 
‘lost grant is inapplicable to the facts of a 
case like the present. Quite-apart from the 

(1) 54 M 793; 133 Ind. Cas. 507; A I R 1931 Mad. 
zi L W 681; Jnd, Rul. (1931) Mad, 747; 61 M L 


` the Easement Act, the facts of this case 


- within living memory. 


- scription, 
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difficult of infering a lost grant when the 
period of the user is admittedly less than 
the period necessary to establish a right of 
easement as against the Government under 


indicate that there cannot have been a 
grant, made so far back as not to have been 
And the records of 
the settlements indicate that there certainly 
was not any grant of ownership in the 
channel. The general rule which has been ' 
recognised with reference to the fiction of 
a lost grant is that it may be presumed, in 
a suitable case, from a period of a user, 
which is not less than that laid down by 
statute for the acquisition of rights by pre- 
vide Goddard on lasements, 
p. 171. When a person prays the Court 
to presume a lost grant as against Govern- 
ment, it is reasonable toinfer that such a‘ 
grant cannot be presumed unless there is 
evidence of a user which would be sufficient 


- to establish a right by prescription and 
` against Government that is 10 say: unless 


there is evidence of sixty years’ user. So 


` much was recognised by Odgers, J, in the 


case of Mahomed Hussain Rowther v. Seer- 
tary of State for India in Council (2). Even 
if this*decision be considered to go too far, 


- it seems to me impossible to infer a lost 


grant on the basis of immemorial user when 
the evidence shows positively, as the lower 
Appellate Court has held, that no such grant 
had been made in the year 1878, that is to 
say, less than fifty years before the suit. 
It is one thing to infer a lost grent from 
evidence of fifty years’ user when there is 
nothing in the previous history of the land 


“ which is repugnant to the theory of a grant, 
“but it is quite another thing to inter a lost 


grant from forty years' user when there is 
a positive indication that, fifty years ago, 
no such grant had been made. It seems to 
me manifest that in the present case, had 
there heen a grant, evidence would have 
been available of that grant, and that in 
such circumstances when there is clearly no 
possibility of prescribing for the right 
claimed, it is quite incongruous to set up a 
fiction of a grant which is improbable on the 
facts, in order to abbreviate the period of 
sixty years laid down under the Easements 
Act for the acquisition of a right by pre- 
scription as against Government. 

It seems to me, therefore, impossible, to 
found the right of the plaintiff to the water 
of this channel on ownership, whether that 
ownership be based cn title in the bed of 


(2) A I R1926 Mad. 788; at p, 791; 96 Ind. Cas, 317; 


(1926) M W N 404, 
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the channel or an absolute right to water 
acquired by prescription or by grant from 
Government. Itis, however, possible that 
there may have been either an assignment 


“by the revenue authorities of the Kandian 


Madai as the source for the irrigation of 
the plaintiff's land or some due authorisation 
tothe plaintiff to take this water from a 
source which is not assigned. The 2nd 
provise to s. 1 (b) of the Madras Irrigation 


Cess Act reads as follows:-— 

“Provided also that no cess shall be leviable under 
this Act in respect of land held under ryotwart 
settlement which is classified and assessed as wet, 


„unless the same be irrigated by using without duo 


authority, water from ‘any source herein before 
mentioned and such source is different from or in 
addition to that which has been assigned by tho 


Revenue authorities or adjudged by a competent 
‘Civil Court as the source of irrigation of sach 
“land.” 


Now it seems to me clear that the words 
‘adjudged by a competent Civil Court’ refer 
to an adjudication prior to the user of the 
water, and that itis not toa Civil Court to 
say that, though there has been an un- 
authorised user of water, the revenue 
authorities ought to have authorised this 
user and, therefore, a decree will be passed 
against the Government. 

It is, however, to be noted that the water 
used must be taken not only from an un- 
authorised source, but also without due 
authority. It cannot I think, be contended 
that evidence of an authorisation in years 
gone by would suffice to rebut evidence of 
lack of authorisation or prohibition at the 
time when the water is actually taken. 
Once it is conceded that the Government 
have the power to alter the source of irriga- 
tion, provided that there is no diminution 02 
the accustomed supply, it seems to me to 
follow necessarily that the Government have 
power to cancel an authorisation which has 
been given. Ifso much is granted it will 
follow that even if the lower Appellate 
Court’s theory of the assumption of a legal 


_origin for the taking of water by the 


plaintiff be recast as an assumption of a 
due authorisation for the taking of water 
such past authorisation would not avail the 
plaintiff, if there is evidence that at the 
time when the water was taken, the source 
of irrigation assigned by the Revenue De- 
partment was different from that from which 
the right to take water is claimed. Now it 
is established that at the time of the resettle- 
ment operations shortly before the suit the 
plaintiff approached the Settlement Officer 
and asked for the alteration of his rough 
patta end the recognition of the Kandian 
Madai Ghannel ag the source of irrigation, 
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for his lands in lieu of Dabir channel. An 
enquiry was held and the prayer of the 
plaintif was formally refused. It cannot, 
therefore, be contended that at ihe time 


when this penalty was levied the Kandian ` 


Madai was in fact the authorised source for 
the irrigation of the plaintiff’s land, though 
it might be contended that in past years 
there had been authority for its use. If, in 
fact, there has been.a change prescribed by 
the Government in the manner of the irriga- 
tion of the plaintiff's lands, and if this 
change bas effected a diminution in the 
accustomed supply a remedy of the plaintiff 
is not, in my opinion, to take water in 
defiance ofthe orders ofthe Government but 
by a proper proceeding to seek redress for 
the damage, if any, done by tke change in 
“the prescribed manner of irrigation. In this 
view, I must allow the appeal and dismiss 
the plaintiff's suit with costs throughout. 
(Leave to appeal granted). 
A. Appeal allowed. 
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CALCUTTA HIGH COURT 
Second Civil Suit No. 9061 of 1933 and 
Suit No. 10448 of 1933 
August 13, 1934 

CUNLIFFE, J. 
GOURILAL MATILAL AND OTHERS 
— PETITIONERS 
VETSUS 
JITMAL MOHATA—RESPONDENT 

Practice--Counsel going alone'to Judge's private 
Chamber and conveying information inimical to 
other side—Court acting on such ex parte interview 
—Propriety of—Order so passed—Liability to be set 
aside—Civtl Procedure Code (Act V of'1908), s. 115. 

16. is neither proper nor professional that Coun- 
sel should go alone before a Judge or Judges in 
their private rocm and impart to them a matter 
very inimical to the other side. It is also undesir- 
able and improper that cn having received that 
information, the Judges in question should give 
advice as to what course should be taken when 
they had only heard one side of the question. lt 
is the Advocates duty either nct to visit the 
Judges at all and bring-the matter cut in open 
Court, or, if he was going to communicate with 
them privately, to insist on taking the legal ad- 
visers of the other side with him. It ig no less 
the duty of the Judges in their private Chamber to 
disregard the information altogether or to insist 
on hearing it ecmmunicated in the presence of the 
legal advisers of the other side, and to hear their 
arguments and contentions on this very controversial 
point as soon as possible, 

Where as a result of rome information received 
from the Counsel cf cne perty in their private 
room and at an ex parte interview, a Full Eench 
of the Court of Emall Causes ordeis a case to be 
sent’ back for re-trial, its order is liable to ke set 


aside. h i 
Order.—This is the 


petition of one 
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‘Procedure Code. 
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Jitmal Mohata, the plaintiff in a suit in 
the Emall Cause Court, to obtain an order 
setting aside a direction of the Full Bench 
of that Ccurt which allowed a re-opening 
of two crcss-actions originally heard by 
the Sixth Judge of that Court. The learn- 
ed Judge in question is no longer a Judge 
of the Smell Cause Court. When the hear- 
ing for the new trial came on before the 
Full Bench he had been succeeded by 
another learned Judge. It is the practice 
of the Small Cause Court to form their Full 
Bench from the trial Judge and the Chief 
Judge of the Small Cause Court. On this 
occasion the Chief Judge was sitting with 


the successor of the trial Judge. The ap- 
-plication was made under s. 38, Presi- 
dency Small Cause Couris Act. Tle malt- 


ter comes before me by virtue of the pro- 
visions of ihe well-known 8. 115, Civil 
It isa somewhat curious 
and unusual combination of facts which 
has been detailed in the various affida- 
vits before me now. What appears to have 
happened is this. The conduct of the 
petitioner's case in the trial Court was 
in the hands of a Mr. Bonnerjee. When 
this application for the new trial came on 
(and I may mention that it was launched . 
by the respondents to this application, 
who were the opponents of Jitmal Mohata); 
a Mr. Dutt was briefed to look. after 
their interests. On the other side, leading 
Mr. Bonnerjee, was another Mr. Dutt. 
Before the learned Judges entered the 
Court, when they -were still in their pri- 
vate rcom, a certified copy of the sche- 
dule of the debts and assets in insolvency 
of ihe trying Judge was placed in tke 
hands of Mr. Dutt, ihe Advocate for the 
respondent. Mr. Dutt looked through the 
schedule and there he found that Jitmal 
Mohata, tle petitioner here, figured as-.a 
creditor of the trying Judge to the extent 
of Rs. 500. Mr. Dutt showed this schedule 
to the other Mr. Dutt, and I imagine that 
both the learned gentlemen at once appre- 
elated that en awkward ‘end embarassing 
position had arisen. Mr. Dutt for the res- 
pendents, after scme conversaticn with the 
lawyeis cn the other side, came to the ecn- 
clusicn end announced his intenticn of 
communicating this jnformation to iLe 
learned Judges in their rocm. 

What exactly happened there, is scme- 
what in doubt. Mr. Dutt wes called before 
me end gave his evidence, 1 thought, in 
quite a straightforward menner ; but he did 
nol say in chief in enswer to Mr. Ghcee that 
he told the Judges thatke had informed the 
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other Mr. Dutt of what had: been found 
out and that he had asked him to come 
with him into Judges’ room and be present 
al the interview. Cross-examined rather 
sevarally, however, he stated that he told 
the learned Judges that he had communi- 
cated with his opponent and asked. him to 
be present at the interview. Subsequently 
he admitted his recollection was not -clear 
on the point. The line taken by the learn- 
ed Judges at the end of the interview was 
that ths Chief Judge advised Mr. Dutt to 
go back into Court, see his opponent and 
suggest to him that in the public interest 
and inthe interestof the reputation of the 
judiciary they should come toan agree- 
ment privately that a new trial should take 
place. He did this, but the other, Mr. Dutt 
refused to settle. In answer to me Mr. Dutt 
in the witness-box admitted that when he 
obtained this information about the trial 
Judge, he at once realised that he had an 
asset on his client’s behalf andhe had a 
new weapon to use in his application fora 
new trial. The learned Judges seem to 
have appreciated this too. There is no other 
inference to be drawn from the advise the 
Chief Judge. gave to Mr. Dutt. It was 
argued “also, though rather half-heartedly, 
that there were two other legal arguments 
developed before the learned Judges in 
addition tothe insolvency point. In the 
upshot the Full Bench allowed the new 
trial, and jt is from that order, as I have 
already. indicated, that this petition arises. 

I have to make my mind whether the 
Full Bench was influenced to send the case 
back for retrial by what was told them 
in their private room at this ex parte inter- 
view. With regard to this question the 
whole matter seems tome to turn on the 
manner it was presented to the Full Bench. 
Is it proper, is it professional, that Coun- 
sel should go alone before a Judge or 
Judges in their private room and impart 
to the Judges in question a matter very 
inimical to the other side. Andis it pro- 
per also that on having received that in- 
formation the Judges in question should 
give advice as to what course should be 
taken when they had only heard one side 
of the question? It seems to me that there 
can be no doubt that this isan undesirable 
and improper course to adopt both, on the- 
part of the Advocate and on the part of 
the learned Judges. It was the Advacate's: 
duty either not to visit the learned Judges 
at all and bring the matter out in open 
Court, or, if he was going tocommunicate 
with them privately, to insist on taking 
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the legal advisers of the other side with 
him. On the other hand, it seems to me 
that it was no less the duty of the Judges 
in their private Chamber to disregard the 
information altogether or to insist on hear- 
ing it communicated in the presence of 
the legal advisers of the other side, and 
to hear their arguments and contentions 
on this very controversial point as soon as 
possible. As I pointed out, these were 
not the courses waich were adopted, and 
from my view I am convinced that the 
real reason why the case was sent ‘back 
for re-trial was because of this very strik- 
ing, very harmful, piece of evidence which 
was presented to the Judges of the Full 
Bench in private. 

The two other arguments which are said 
tobe legal arguments, one based on a 
question of discount and the other based 
on a question of interest, do not seem to 
me, in truth- and in fact, to be legal argu- 
ments at all. Those of us who have prac- 
tised at the Bar know how easy it is to 
dress up a question of fact into a question 
of law, which on investigation proves to 
have no legal aspect whatever, or a legal 
aspect of sucha minor character as not 
to deserve the dignity of the adjective. 
In these circumstances, [ think that this 
order of the Full Bench of the Small 
Cause Court ought to be set aside, and that 
the judgment of the original trying Court 
should be restored. I may add that it has 
been pointed out to me that there is a 
possible explanation of the connection of 
the petitioner here with the debt to the 
learned Judge. Nothing nas really been 
decided; because both sides have not been 
heard, and Iam not going to suppose that 
judicial human nature is necessarily going 
to be unduly influenced by the fact that 
a Judge is engaged intrying one.of his own 
creditor's case. It may be very undesira- 
ble that a case should be tried by a Judge 
where his creditor is concerned. It may 
very well be that such a question may be 
subject of an order for transfer ; but once 
a Judge has undertaken the duty of try- 
ing a case of this nalure, Iam not going 
to presuppose that he would necessarily 
decide it in a different fashion. For these 
reasons the order Ihave indicated will be 
the order of the Court. Costs will follow 
the event. 

N. Order set aside. 
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CALCUTTA HIGH COURT . 


Criminal Revisions Nos. 14 and 
21 of 1935 
January 7, 1936 
LORT-WILLIAMS AND Jack, JJ. 
NITAI CHARAN GHOSE AND OTHERS 
— DEFENDANTS — PETITIONERS 
VETSUS 
KSHETRA NATH GANGULY--PLAINTIFF 
` — OPPOSITE Parry. 
Criminal Procedure Code (Act V of 1898), s. 476 
Complaint under—Magistrate legally taking cog- 
nizance of complaint—Jurisdiction to proceed against 


any one proved to be concerned in offence, whether 
named in order or not. 


The Criminal Procedure Code provides for taking ` 


cognizance of offences and not of offenders, and the 
Magistrate who had legally taken cognizance of an 
offence under s. 476 has jurisdiction to proceed 
against anyone who might be proved by the evi- 
dence to be concerned in that offence, whether he 
was mentioned in the order under s. 476 or not. 
Hssan Chunder Dutt v. Prannath Chowdhury (1) 
Giridhari Lal v. Emperor (3), relied on. Mahomed 
Bhakku v. Queen-Empress (2), not followed, 


Messrs. Santosh Kumar Basu, Purnendu 
Sekhar Basu and Suresh Chandra Tuluqdar, 
for the Petitioners. 

Mr. Sudhansu Sekhar Mukerjee, for the 
Opposite Party. i 

.Order.—In these cases rules were issu- 
ed ‘to show cause why certain orders should 
not beset aside. These orders were the 
subject of one judgment of ihe learned 
Sessions Judge of Burdwan. The matter 
arose out of civil suit tried by a Munsif. 
It was alleged that certain of the parties 
were guilty of an. offence under s. 198 
Indian Penal Code. An application was 
made to the learned Munsif, asking him to 
make a complaint against these persons 
under s. 476, Criminal Procedure Code. 
The Munsif held an inquiry end even- 
tually made a complaint against the de- 
fendants Satya Kinkar Ghosh and Amrita 
Lal Ghosh: but he refused to make a com- 
plaint against the pleader Harades Baner- 
jea or defendants Nos. 3 to 5 in thesuit 
because he considered that no prima facie 
case against them had been made out. 
There was an appeal to the Sessions Judge, 
and he agreed with the Munsif in making 
a complaint against Satya and Amrila, 
but disagreed with him with regard to the 
pleader andthe other defendants, because 
in his opinion the effect of the order of 
the Munsif refusing to make a complaint 
against them wasto debar the Magistrate 
wncse duty it would be to hold an Inquiry, 
from taking action against those persons, 
even though after going into the case 
in much more detail that had been pos- 
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- sible before the Munsif, a criminal case © 


„against them was disclosed. The learned 


Judge proceeded to say as follows: 
“I do not think that it is desirable that the 


` learned Magistrate's hands should be fettered in 


this fashion, I must not be understood in the present 
case to be holding that a prima facie case has 
been made out against these persons. All that I 
wish to point out is that if the learned Magis- 
trate, in the course of his inquiry, finds from the 
materials before him that the interests of justice 
require that criminal action should be taken against 
all or any of these persons, he should be free to 
take such action. In this view of the case, I set 
aside the order of the learned Munsif discharging 

_the rules against the pleader Babu Haradas Baner- 
jea and against defendants Nos. 3 to 5, leaving it 
open to the Magistrate, who holds the inquiry, to 
take any acticn against them, if the evidence before 
him justifies such a course” 2 


and he allowed the appeal to that extent. It 

seems to us that the learned Sessions 

Judge correctly stated the legal pcesition - 
of the learned Magistrate who will hold the 

inquiry. In Essan Chunder Dutt v. Pran- 

nath Chowdhury (1)Sir Barnes Peacock, CO. J. . 
and two other Judges held that under the 
corresponding s. 171, ActXXVof 186), 

à Court has power to order that the 

Magistrate shall investigate whether forgery 

has been committed with reference to a. 
particular document offered in evidence 

before such Court, without particularising 

any individual as the suspected person. 

The learned Chief Justice remarked that 

it had been urged that this section (as 

does the present s. 476, Uriminal Proce- 

dure Code referred to an accused person, 

and that this showed that the section 

must refer toan individual selected, after 

an investigation, by the Court before whom 

the alleged offence may have been _ com- 

mitted, and that the section could not justify 

an order for the Magistrate to investigate. 
and fix upon some person who shall be then 

convicted by the Magistrate. But the 

Court refused to concur inthis view of 

the law and Leld that the section gave 

power to eny Court 10 send the case for 

investigation to any Magistrate and direct-- 
ed that such Magistrate should thereupon 

proceed according to law. 

“If there be a person distinctly accused, of course, 
the Magistrate can proceed equally against him as 
he can in investigating a case sent to him. But 
there is nothing in the secticn to prevent the in- 
vestigation cf a case where no particular indivi- 
dual is as yet accused, The investigation is to show 
whether any or what person isto be oharged under 
the law. Moreover, no injustice is done to anyone. 
If on investigating the case it appears to the 
Magistrate that there is no proof to warrant his 
committing anyone, no one can be injured; if, on 
the other hand, the result of the investigation 


shows that someone has committed forgery, that 
(1) 1 Marsh Rep 270; 2 Hay 236, 
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parson may bs and ought to be proceeded against 
according to law, and if found guilty by a com- 
petent Court, he will be punished for the erime,” 
_ In Mahomed Biakk iv. Queen-Empress (2) 
it was held by a Division Bench of this 
Court that the provisions of s. 476, Ori- 
minal Procedure Code, cleirly indicate 
that a Court must not only have ground 
for enquiry into an offence of the dcs- 
cription referred to in the section but 
must also be prima facie satisfied that the 
offence hes been committed by some defi- 
nite person or persons against whom pro- 
ceedings in the Criminal Court are to be 
taken. That was a case in which the learn- 
ed Munsif had sent the case tothe Ma- 
gistrate for investigation and trial of 
charges under s. 193 and other sections of 
the Indian Penal Code “against the plain- 
tiff ‘or some other person or persons.” 
“Thereby showing,” as the learned Judges 
remarked: 

“That he did not arrive at any definite conclu- 
sion as to whether the investigation, which he di- 


rects, should go on eithsr against the plaintiff or 
against some other person or persons.” 


The case inMarshall’s Reports does not 
seem to have been cited before that Court, 
and the cases upon which the learned 
Judges relied, specially the case of Mahom- 
ed Bhakku v. Queen-Empress (2), do not 
seem to support the view which they 
took. In Giridhari Lal v. Emperor (3) this 
matter was again considered by a Division 
Bench of this Court. The District Judge 
had made an order under s. 476 against a 
person who had applied for probate ofa 
will which, in the Judge's opinion was 
prima facie a forgery. Before the Magis- 
trate who held the inquiry, on the appli- 
cation of the Public Prosecutor, the 
petitioner, who was nota party to the 
probate proceedings, was also summoned 
in the same proceeding which was pending 
against the first accused. The Court held 
that the petitioner was not a party to the 
proceedings in the Civil Court, and neither 
sanction under s. 195, Criminal Procedure 
Code, nora complaint under s. 476 was 
a necessary precedent to proceedings 
against him. They further held that the 
Criminal - Procedure Code provides for 
taking cognizance of offences and not of 
offenders, and that the Magistrate who had 
legally taken cognizance of an offence un- 
der s. 476 had jurisdiction to proceed 
against anyone who might be proved by 
the evidence to be concerned in that 
offence, whether he was mentioned in the 

(2) 23 O 532 ; 

(3) 21C W N 950; 42 Ind. Cas, 133; A I R 1917 
Cal. 121; 18 Or. LJ 901, 
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order under s. 476 or not, and they distingu- 
ished, the case of . Mahomed Bhakku vV. 
Queen-Empress (2) aboved referred to. 

Tn our opinion, the lew is correctly stated 
by the learned Judges in ‘this case, and 
in Hssan Chunder Dutt v. Prannath Chow- 
dhury (1). But the’ learned Sessions Judge 
having correctly directed himself on this 
point of law, went on to set aside the order 
of the Munsif discharging the rules against 
the pleader Babu Harades Banerjea end 
defendants Nos. 3 to5. This, in our opi- 
nion, wes uncessary for the purpose which 
the learned Sessions Judge intended; and 
there seems to be no justification for sett- 
ing aside the Munsif’s order. The order, 
in our opinion, was no bar, as suggested 
by the learned Sessions Judge, and the 
question whether the Magistrate ought to 
and can in law proceed against any other 
persons except the defendants Satya and 
Amrita will have to be decided at the 
trial. If the léarned Sessions Judge had 
thought fit himself to make a complaint 
against some person or persons unknown, 
in our opinion, he would have been acting 
within his powers. But the effect of his 
judgment isto do neither the one thing 
nor the other. He blows hot and cold. He 
has not decided to make a complaint against 
persons unknown, and yet he has set aside 
the Munsif’s order refusing to make a 
complaint. In our opinion, therefore, the 
learned Judge's order cannot be support- 
ed and must be set aside. The Rules in 
these two cases are made absolute. 

N. Rules made absolute. 





ALLAHABAD HIGH COURT 
Civil Miscellaneous Case No. 97 of 1933. 
November 22, 1935 
SULAIMAN, O. J. 

On difference of opinion between 
NTAMAT ULLAH AND Baspat, JJ. 
GOPINATH NAIK -—AssessEB 

VETSUS 

COMMISSIONER, INCOME TAX, U. P. 

Income Tax Act (XI of 1922), ss. 23 (3), 66 (3) 
—Proceedings under s. 23 (3)—Enquiries by Income- 
tax Officer without notice to assessee—Legality— 
Enquiries by Assistant Commissioner on appeal 
behind back of assessee whether authorised--Fariure 
of assessee to produce satisfactory evidence—In- 
come-tax Oficer whether can fatl back upon income 
of previous year~Reference under s. 66 (8)—Direc- 
tion by High Court for enquiry as to what inquiries 
were made behind assessee’'s back-—-Subsequent ex- 
planation by Assistant Commissioner—High Court 
whether can take that into account. 

The inquiries made by the Income-tax Officer from 
he people of the district, after proceedings under s. 23 
(3) Income Tax Act had started, of which no notice 
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had been given to the assessee are illegal and not au- 
thorized by sub-s. (3). Similarly the inquiries made 
by the Assistant Commissioner during the hearing 
of the appeal behind the back of the assessee :are 
hot justified by the provisions of sub-s, (3) and tne 


result of such private inquiries should not be made- 


the basis of any assessment. 

Tere is no objection in the Income-tax Officer or 
the Assistant Commissioner acting upon the assess- 
ment for the previous year if no better evidence is 
forthcoming. An. Income-tax Officer and for the 
matter of that, an Assistant Commissioner is not 
bound .to accept either the correctness of the return 
or the genuineness and completeness of the account 
books produced before him or the truth of the 
-evidence produced by the assessee. If he has ground 
for believing that such evidence is untrustwortny, 
he can’ certainly reject it. Having rejected such 
evidence it is open to him to pursue the inquiry 
further and take more evidence which he considers 
necessary; but he is not bound to do so, In the 
absence of any better evidence he is certainly 
entitled to fall back on.the assessment of income 
made during the previous year even though that 
assessment might: have been the best judgment- 
estimate. The fact that during the previous year 
the income: was assessed on a certain figure is cer- 
tainly some evidence on which he can proceed, 
even independently: of any presumption of continuity. 
If the assessee fails to produce satisfactory: evi- 
dence, he fails to displace tlie previous year's 
estimate which is certainly admissible against 


im. 

Where the High. Court, in a reference to it 
under s. 66 (3), Income Tax Act, directs an inquiry 
to be made as to whether any, and if so, what 
inquiries were made by the Assistant Commissioner 
behind the assessse’s back. it would be inappro- 
priate on. the part of the High Court to take into 
account an explanation detailing the reasons on 
which: he proceeded in order to. make the assess- 
ment, furnished subsequently by the Assistant 
OGcmmissioner in response to the directions of the 
High Court. The propriety or otherwise of the 
order of assessment made by the Assistant Com- 
missioner must depend on the order as it stands 
irrespective of additional reasons that have been 
given by him subsequently. 

Dr. K.N, Katju and Mr. M. N. Kaul, for 
the Assessee. 


Mr. K. Verma, for the Crown. 


Niamatullah, J.—This.is a reference 
under s. 66 (3), Income Tax Act. The 
assessee is one Pandit Gopinath Naik of 
Bakhera Bazar, District Basti. He sub- 
mitted a return under s. 22 (2) for the 
assessment year 1929-30. The return was 
not accepted by the Assistant Commis- 
sioner, who was empowered to act as an 
Income-tax Officer. He wes assessed at 
an income of Rs. 10,450 including 
-Rs. 1,00,000. as his income from. money- 
lending business. He appealed to the 
Commissioner, who set aside the assess- 
ment and directed a fresh assessment. 
The case was subsequently dealt with by 
the Income-tax Officer, Basti, who issued 
a notice under: s. 23 (2) directing the 
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assessee to produce his accounts for money 
lending business. The accounts were pro- 
duced, and it was discovered that ihere 
were serious omissions which created a 
strong: suspicion that the accounts had 
been manipulated. An opportunity was 
given to the assessee to explain certain 
matters. No explanation was, however, 
furnished, but a fresh return was sub- 
mitted. The Income-tax Officer called upon 
the assessee to sutstantiate the new return. 
He also summoned the assessee, who did 
not, however appear, nor did he produce 
any evidence. The Inccme-tex Officer 
came to the conclusion that the accounts 
were “incomplete and unreliable. He 
estimated the income of the assessee from 
money-lending business to be Rs. 1,22,000. 
The estimate was besed on calculating 
the- net profits at the rate of 8 per cent 
per annum on Rs. 15 lecs which was 
taken to have been invested by the asses- 
see in his money-lending business. The 
order of the Income-tax Officer, and his. 
reasons in support of it appear from App. 


The assessee. appealed to the Assistant 
Commissioner, who agreed with the Ir- 
come-tax Officer, in rejecting the asses- 
see's account-books as unreliable. He, how- 
ever, estimated the emount invested. by 
the assessee in money-lending business to 
be Re. 11 lacs only. The Assistant Com- 
missioner based his estimate, partly at any 
yate on certain “enquiries,” of which there 
is no record and which were admittedly 
made behind the back of the assessee, 
from persons supposed to heve an idea 
of the extent to which the assessee had 
made investments in his money lending 
business. His order is Appendix D. The 
assessee applied to the Commissioner for 
revision of the Assistant Ccmmissioner's 
assessment and for a statement of a case 
being prepared for referenee tothe High 


Court. The Commissioner declined to in- 
terfere or to make a reference to this 
Court. Trte sssessee moved this Court 
under s. 66 (3), and the Commissioner 


was required to prepare a case for the 
determination of the following two ques- 
tions : 

(1) Whether the estimate of 11 lacs as 
the capital invested by the aseessee is based 
on such evidence as the Assistant Com- 
missioner was in law empowered to act 
upon. 

(2). Was the Assistant Commissioner 
authorized under s. 13, Income-Tax. Act, 
or otherwise to make private inquiries and 
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“to take the result of such inquiries into 
account in making the assessment? 

On receipt of this Court's order requir- 
ing a statement of the case to be pre- 
pared, the Commissioner asked for a report 
from the Assistant Commissioner as regards 
the nature of the enquiry made by him 
and referred to in his order, Appendix D. 
That report disclosed the fact that the 
Assistant Commissioner had enquired from 
the people of Basti about the money lend- 
ing business of the assessee. They could 
not point out any big investment. “Rather 
they stated that his money-lending business 
was much like before.” The 
Jommissioner- says that he was led by 
what the people of Basti had stated to 
him to conclude that the Income-tax 
Officer's estimate of the assessee’s invest- 
‘ment, namely‘ 15 lacs, was excessive, and 
so he reduced it to 11 lacs, because the 
assessee had been assessed in the year 
immediately preceding at an income of one 
lac based on 
10 lacs in the money-lending business. 
In. accepting that exemplar he was infu- 
enced by the fact that the assessee had 
taken no exception to it. The additional 
sum of. one lac, which brought the total 
to 11 lacs estimated by him, was due to 
the fact that he had discovered certain 
omissions in the assessee’s accounts. One 
of the questions argued before us was 
whether the report of the Assistant Com- 
missioner, above referred to, can be accept- 
ed as a supplement to his order, Ap- 
pendix D, by which he had estimated 
that the assessee had invested 11 lacs 
in his money-lending business. We think 
that the report may be accepted as an 
explanation of certain obscure portions of 
his order of assessment, which by itself 
does not clearly show the data on which 
he proceeded. 

The first -question reises a point of some 
nicety and of not a little difficulty. In 
the present case the Assistant Commis- 
sioner based his assessment on the esti- 
mated amount of the assessee’s investment 
in money-lending business, assumed to 
yield a profit of 8 per cent per annum. The 
estimate ilself is based on the amount of 
investment assumed in the year immediate- 
ly preceding and the result of his enquiry 
at Basti. I use the word “assumed” 
deliberately, because in that year the 
assessment was one under s. 23 (4°, that 
is to say, a best judgment assessment, 
the assessee not having complied with a 
notice requiring him to submita return. 
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For the present year the assessee complied 
with the notice and furnished a return. 
Though the Income-tax Officer did not 
accept the return as correct, he made the 
assessment not unders. 23 (4) but under 
ce. 23 (3). 

In my opinion there is an essential 
difference between cases in which action 
is taken under s. 23 (3) and those under 
s. 23 (4). I do not pause to consider 
the question whether the Income tax 
Officer could have proceeded under s. 23 
(4) in the present case, as he professed 
to act under s. 23 (3). Wherea return 
is furnished. but is considered by the 
Income-tax Officer to be incorrect or in- 
complete, he is to serve a notice on 
the assessee requiring him on a date 
to be therein specified eilher to attend 
the Income-tax Officer's office or to produce, 
or cause to be produced any evidence on 
which the assessee may rely in support 
of his return. Section 23 (3) provides that 
on the day so specified: 

“The Income-tax Officer after hearing such evidence 
as such person may produce and such other evi- 
dence as the Income-tax Officer may require, on 
specified points, shall, by an order in writing 
assess the total income of the assessee, and deter- 
mine the sum payable by him on the basis of 
such assessment.” 

The important question which arises in 
this connection, is whether if the return 
is found to be incorrect or incomplete the 
assessee produces no evidence itis open to 
the Income-tax Officer to assess the income 
in any manner he thinks fit, or whether 
the assessment must proceed on some.‘evi- 
dence.” It is argued by the learned Advo- 
cate for the Income Tax Department that 
there is nothing in s. 23 (3) which makes 
it incumbent on the Income-tax Officer 
to base his assessment on “evidence” what- 
ever it may mean. Ib is pointed out that 
s. 23 (3), as it stands, merely makes it obli- 
gatory that the evidence, which the as- 
sessee may produce or the Income-tax 
Officer may callfor, should be heard, but 
that if no such evidence is produced by 
the assessee nor is any called for by the 
Income-tax Officer himself, it is open to 
him to make the assessment on such basis 
as he thinks fit. If this line of argument 
is accepted, an assessment, made under 
s. 23 (3), will, in many cases, be virtually 
an assessment under s. 23 (4), i. e., best 
judgment assessment which may be based 
on a pure conjecture. This kind of assess- 
ment is, however, ellowed only in cases 
falling within the purview of s. 23 (4), 
1. 6, where the assessee fails to make a 
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return or fails to produce his accounts, 
when required to do so, or fails to com- 
ply with all the terms of the notice under 
s. 22 (4). 

In the present case these conditions were 
ex hypothesi absent, and the Income-tax 
Officer did not proceed under s. 23 (4). Tt 
follows that a case for assessment to the 
best of the judgment of the Income-tax 
Officer did not exist. It seems to me that, 
where the Income-tax Officer acts under 
s. 23 (3) the assessment must be based on 
“evidence.” The obligation to hear evi- 
dence which may be produced by the as- 
sessee or may be called for by the Income- 
tax Officer himself is a clear index to 
the further obligation to “determine the 
sum payable by” the- assessee on the basis 
of the evidence adduced in the case. 

Where the assessee himself does not pro- 
duce any evidence, the Income-tax Officer 
cannot be at a loss to make the assessment, 
because the law has given him ample powers 
tocall for evidence. Section 37 of the Act 
empowers him to enforce the attendance 
of any person and to examine him on 
oath or affirmation, compel the production 
of documents and to issue commission for 
the examination of witnesses. Where the 
assessee himself does not produce any evi- 
dence, comparatively slight evidence, coupl- 
ed with the inference drawn from the 
conduct of the assessee, will be enough 
for compliance with the requirements of 
s. 23 (3). The next question is es to what 
is meant by the word “evidence” used in 
s. 23 (3%. It is not defined in the Income 
Tax Act itself. So far as I have been 
able to ascertain, no rules have been made 
under s. 29, laying down what should be 
considered to be evidence for the purpose 
of assessment. I think that, on the one 
hand, the legislature did not intend that 
the evidence on which the Income-tax Autho- 
rities are to act, should be evidence which 
fulfils all the technical requirements of 
the Evidence Act ; on the other hand mere 
conjecture, surmise or assumption of a fact, 
as. distinguished from inference from prov- 
ed circumstances, does not amount to evi- 
dence within the meaning of s. 23 (3). Where 
the Income-tax Officer based his, assess- 
ment on the statements of witnesses, they 
should be produced before him “on the day 
specified in the notice issued under 
sub-s. 2,” i. e. the day on which the assessee 
is to attend and to produce his evidence, 
which implies that the evidence should be 
“produced” in his presence. Whether the 
evidence should be in every case on oath 


GOPINATH NAIK V. COMMISSIONER, 1. Tax (ALL) 


16210. 


and be in accordante with the rules of 
relevancy laid dowa in the Evidence Act 
are questions which do not call for decision — 
in the present case. Ib is enoughto say, 
for the purpose of this case, that the re- 
sult of the enquiries made by the Assis- 
tant Commissioner from certain residents 
of Basti in the absence of the assessee is 
not evidence within the meaning of s. 23 (3). 
The only other ground, on which the 
Assistant Commissioner based his assess- 
ment is that in the year immediately pre- 
ceding the assessee’s investment had been 
found to be ten lacs. As already men- 
tioned, in that year the essessment was 
under s. 23 (4), i. e. best judgment assess- 
ment, which need not have peen based on 
evidence. There no appeal is allowed from 
such assessment which may be based on 
no data or may be arbitrary. Ifa mere 
conjecture, surmise or assumption, however, 
shrewd, is no “evidence” within the mean- 
ing of s. 23 (3), as I hold, such conjec- 
ture, surmise or assumption, made in the 
previous year under s. 23 (4) can be no 
more evidence. There is nothing to show 
that the assessment for the last year which 
was a ‘“best-judgment” assessment was bas- > 
ed on any known data. It was a conjec- 
ture or assumption, which the Incorfie-tax 
Officer was entitled to make in view of the 
essessee’s conduct. The assessee's conduct 
this year, though open to objection other- 
wise is admittedly not such as to justify 
assessment of that kind. The Income-tax 


‘Officer should have based it on “evidence” 


as required by s. 23 (4). It was open to 
the Income-tax Officer to have relied on 
the records of several past years which were 
in his possession. It is not disputed that 
the assessee was assessed for several years 
in the ordinary course and not under 
s. 23 (4); and if the Income-tax Officer had 
taken those assessments as a guide it could 
not have been szid that his assessment 
for the year in question was based on no 
evidence. The Commissioner contends in 
his remarks made in the statement of the 
Cese : f 

“The Assistant Commissioner's estimate of the 
investment is, however, based not on the result 
of those inquiries, but on other data. These data 
were furnisned by the assessment for the year 1928-29 
the year immediately preceding the assessment 
year in dispute, in which the total investment 
was estimated by the Incume-tax Officer of the 
time at 10 lacs and the estimate was accepted 
by assessee without a demur and without having 
recourse to the remedy provided by s. 27, against 
a best-judgment assessment under s. 23 (4),” 

A “best-yudgment” assessment remains 
what it is, even though the assessee may 


1936 


not “demur” or may have no “recourse 
to the remedy prcvided by s. “27.” More- 
over, all that the assessee could have 
done under s.27 was to offer to satisfy 
the Inceme-tax Officer : 

“that he was preventel by sufficient cause from 
making the ieturn required by s. 22, or that he 
did not receive the notice issued under s. 22 (1) 
or s. 23(2), or that ho had not a reasonable oppor- 
tunity to comply, or was prevented by sufficient 


cause from complying, with the terms of the last 
mentioned notice..,.” 


His failure to satisfy the Income-tax 
Officer on any of the matters referred to 
in that section can throw no light on the 
arbitrary character or otherwise of the best 
judgment essessment. It should be notic- 
ed that an application unders. 27 is not 
aimed at the merits of the assessment, 
but has reference to wholly collateral mat- 
ters. The Commissioner further observed 
that : 

“The estimate itself is, in the Commissioner's 
opinion, founded on adequate grounds which have 
not been rebutted by any evidence produced by 
tae assessee. In using this language to convey his 
reply to the first question the Commissioner desires, 
very respectfully, to point out that the wording 
of the question is such that it might be read as 

. implying that a greater burden of proof is thrown 
upon the Income-tax Authorities than the law it- 
self pre&cribes ; the scheme of the Act, as will be 
clearly seen from the wording of sub-s. (2), s. 23, 
is that if the Income-tax Officer has bona fide 
gr.unds for holding a certain belief, he must give 
tne assessee an opportunity of producing evidence 
to rebut tne belief; but subject to such evidence 
the burden of producing which is on the assessee, 


it is not necessary that the materials on which, ' 


the Income-tax Authority bases his belief 
have the formality of judicial evidence.” 


should 


I, am unable to concur with the Com- 
missioner in the view he takes of the 
scheme of theAct. Jt is true, s. 23 (2) pro- 
vides that, where the Income-tax Officer 
has reason to believe that a return is in- 
correct or incomplete, he may call upon 
the assessee to substantiate it and that, to 
that extent, the onus lies on the assessee. 
It could not be otherwise. The assessee 
alleges by his return that his assessable 
income is what is stated therein. But the 
Income-tax Officer denies that fact. The 
onus is undoubtedly on the assessee, if he 
maintains that his return is correct: but 
if the return is set aside and the Income- 
tax Officer puts forward an affirmative 
cese that the assessee’s income is more 
end gives a definite figure, the onus is on 
him to support his case. It cannot be said 
that the onus lies on the assessee not only 
to substantiate his return but also to dis- 
prove every allegation or assertion which 
the Income-tax Officer may choose to make. 
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This is clear from s. 23 (3) which makes 
it incumbent on tke Income-tax Officer 
to make the assessment : 

“after hearing such evidence as such person 
may produce and such other evidence as the 
Income-tax Officer may require on specified points. 

That part of the section obviously means 
that the Income-tax Officer shall hear 
the evidence which the assessee may pro- 
duce in support of his return, and that 
ifthe return or the evidence in support 
thereof is not accepted, the Income-tax 
Officer shall hear such further evidence as 
may be necessary for making the assess- 
ment. The words “may require” refer to 


_ his requirements in making the assessment 


and not to evidence which he may call for. 
It is clear to my mind that the section con- 
templates that ifthe evidence adduced by 
the essessee is not accepted, the I. T.O. 
must have recourse to other evidence io 
base his essessment on. It does not place 
the I. T.O. absolutely on the defensive, so 
that, if the assessee’s attempt to sub- 
stantiate his return fails, the I. T. O. can 
assume the income of the assessee to be 
anything which his imaginaticn may lead 
to. Reliance was placed by the learned 
Advceate for the Commissioner on the fol- 
lowing observation occurring in The Com- 
missioner of Income-tax, Bihar and Orissa 
v. Kameshwar Singh of Darbhanga (1), at 
P: 536* 5 h f 

“In the High Court the Chief Justice (Courtney- 
Terrell,) after pointing out that the question is one 
of quantum only says: ‘Learned Counsel for the 
assessee has argued that the officer is not entitled to 
make a guess without evidence, and I agree with that 
contention, but in this case the state of affairs in the 
previous years, coupled with the fact that the asses- 
see had a large mortgage loan business and must 
have enforced mortgages by sale on many occasions, 
afford ample material for the assessment made. 
I would answer the question in the affirmative.’ The 
other Judges concurred, and their Lordships also 
agree, adding only that if the assessee wished to dis- 
place the Taxing Officer's estimate, it was open to him 
to adduce evidence of all his purchase transaction 
during the year and of the financial results thereof, 
which he apparently made no attempt to do." 


It is argued that their Lordships have 
laid down the rule that the I. T. O. is to 
make an estimate, and the onus is thrown 
on the assessee to disprove that estimate. 
The observation must be considered in the 
light of the facts of that cese which was one 
in which the assesse’s return was out of the 


question. The I. T.O. had made an esti- 
(1) (1933) A L J 627; A IR1933 P © 108; 142 Ind. 
Cas. 437; 60 I A 146; 12 Pat. 318; Ind. Rul. (1933) P 
-O 77; (1933) M W N 439; 64 M L J 612; 37 L W 701; 
37C W N59; 14P L T 341; 35 Bom. L R 731; 57 C 
L J 318 (P. O). 
*Page of (1933) A. L J.—[Ed.] 
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mite, which was based on evidence. The 
Ohief Justice clearly pointed out that the 
estimate was based on evidence, as it should 
have been. He clearly says that the I T.O. 
is not entitled to make a guess without evi- 
dence ; but he found thatthe guess, (which 
amounts to estimate if there is evidence in 
support of it) was in that case, borne out by 
the evidence, and the only question was one 
of quantum. Their Lordships approved of 
this view and held that the assessee should 
have adduced evidence to rebut the esti- 
mate. It seems to me that the cse was 
one in which the initial onus resting on the 
Income-tax Officer (the return being ignor- 
ed) was discharged, and a case existed for 
the assessee to rebut the estimate made by 
the Income-tax Officer. I think that the 
case quoted above does not support the con- 
tention put forward on behalf of the depart- 
ment. 

In the present case, if instead of 15 or 
11 lacs, the Income-tax Officer or the As- 
sistant Commissioner had taken the asses- 
see's income to be 50 lass, he would have 
had no means of rebutting that assumption. 
In my opinion, to countenance the rule con- 
tended for by the Commissioner will lead to 
highly undesirable results. 
explained above, I answer the first question 
in the negative. The answer to the second 
question will, in a great measure, follow 
from that to the first. Section 13 merely pro- 
vides for methods of accounting. It throws no 
light on the main question in the case as 
to whether the result of private enquiries 
made by the Assistant Commissioner is or 
is not evidence for the purpose of s. 23 (3). 
T answer the second question alsoin the 
negative. 

Bajpai, J—In this case under s. 68 (3), 
Income Tax Act, the High Gourt, after the 
refusal of the Commissioner to state a case 
on the assessee’s application, required the 
Commissioner to state a case and to refer 
it by an order dated October 27, 1933. The 
Commissioner was directed to prepare a 
case for the determination of the following 
questions of law: 

1. Whether the estimate of eleven lacs 
as the capital invested by the assessee is 
based on such evidence as the Assistant 
Commissioner was in law empowered to. act 
upon ? 

2. Was the Assistant’ Commissioner 
authorized under s.13, Income Tax Act, or 
otherwise to make private enquiries and to 
take the result of sach enquiries into account 
in. making the assessment ? 

It is necessary to state the facts-in some 
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detail. For the assessment year 1929-30, the 
Assistant Commissioner of Income-tax of 
Benares who: had been empowered under 
s. 9 (4), Income Tax Ac‘, to deal with the 
case as an Income-tax Officer, after reject- 
ing the accounts produced by the assessee, 
assessed the amount of his income at 
Rs. 1,00,450 by his order dated March 
6, 1930. The Commissioner on appeal by 
his order dated August 1, 1930, set aside the 
assessment and directed that a fresh 
assessment be made and the Income-tax 
Officer was required specifically to deal with 
the following points: 

“L Whether the accounts can be computed as 
complete or whether they should be rejected as in- 
evm plete.” 

“2. In case the accounts are rejected as incomplete, 


what should be estimated as the: assessee’s income 
from money lending.” 


It may be mentioned that the Assistant 
Commissioner had estimated the income 
from money-lending es one lac. By this 
time the Income-tax Officer of Basti 
was a full powered officer and it was not 
necessary for the Assistant Commissioner 
to deal with the matier. A fresh notice was 
issued under s. 23 (2) and in compliance 
with. that notice the assessee produced 
cerbain accounts for the money-lending 
business. In the Income-tax Officer's 
opinion there were several omissions in the 
books and they were pointed out to the 
assessee's representative who admitted the 
mistakes and requested an adjournment in 
order to enable him to explain the omissions, 
The case was postponed to March 17, 1931, 
and at the same time the Income-tax Officer 
under s. 23 (3) asked for evidence on 
specified points. No evidence was produced: 
on this date nor was any explanation offered, 
but a fresh return was received through the 
post. On receipt of this return the Income- 
tax Officer issued a fresh notice on April 20, 
1931, under s. 23 (2) requiring the assessee 
to produce evidence in support of the 
revised return, and at the same time he 
issued a summons under s. 37, Income Tax 
Act, for the personal attendance of the 
assessee. The date fixed for this purpose 
was April 30, 1931. On May 2, 1931, the 
assessee sent a letter that he had no 
evidence to produce beyond the account 
books which had already been produced 
before the Income-tax Officer, and as 
regards his personal attendance he 
requested that the case might be postponed 
to some date in June. The IJncome-tax 
Officer could not postpone the case to June 
but fixed May 13, 1931, for hearing. The 
assessee once again: sent a petition by post: 


1935 
repeating that he could not produce any 
other evidence except the accounts which 
were already ‘in the possession of the 
Income-tax Officer. The Income-tax Officer 
then on the same date wrote a letter to the 
assessce warning him that if the summons 
under s. 37 and the notice under s. 23 (2) 
were nob complied with by May 18, 1931;-he 
would be compelled to hold adversely to the 
assessee that the revised return was not a 
return under s. 22 (3) and that the income 
stated therein was not based on the accounts 
produced. There was no compliance, but 
an application was received on June 1, 1931, 
by which the assessee asked for an adjourn- 
ment to some date after June 8 The 
Income-tax Officer allowed one more 
opportunity and postponed the case to 
June8. The assessee failed to attend or 
produce evidence. The Income-tax Officer 
then on that date proceeded to assess the 
income of the assessee. He, in his judgment, 
pointed out various omissions, falsehoods 


and concealments-and observed: mt uted 
“Taking all these facts into consideration it is 
difficult for me to accept the books produced by the 


assessee, No.income can be deduced from them. I 
feel convinced that they are incomplete and 
fictitious.” 


He tien turned his attention towards the 
computation of the income of the assessee. 
He said: F 


“The total investment of the assessee according to 
‘the books produced before me comesto about.5 lacs 
only. But my predecessor in the year 1928-29 
estimated a total investment ‘of 10 lacs. The 
assessee himself never disclosed ‘his entire invest- 
ment and in the year Sambat 1984, for which 10 lacs 
were estimated, he showed a total investment of 
. Rs.’2,70,231 only. This figurecan give some idea of 
the extent to which, as a matter of habit, he is 
prone to conceal. When however my predecessor 
made the estimate of 10 lecs onthe material avail- 
able to him he: was not aware of the investments to 
.the extent of about 2 lacs, which have now been 
incorporated in the books of Sambat 1985 through 
the personal account of Pandit Gopi Nath. At least 
there is nothing on the record to show that ne was 
aware. Over and above these, as is shown in the 
course of this order, the assessee has at least 
concealed an investment of Rs. 11,735 on which 
Rs. 704 were credited as interest, against Tribeni 
Chippi. The record of the assesses is not very 
clean. -There has not been any single assessment 
in eny year which has been made on the basis of his 
books, Penalty under s. 28, too, was imposed in one 
year. Concealments are discovered every year, and 
the books have to be rejected. In fact in the 
year 1928-29, after some concealments were discover- 
ed, he promised to my predecessor, as is apparent 
from his oder, that he would in future produce the 
correct books. He has not fulfilled this promise. 
This year I have made detailed inquiries at Bakhera 
and the neighbouring-places and also at Gorakhpur, 
the District in which the assessee has considerable 
investment. I am told that advances are made in 
«fhe villages in tae District of Gorakhpur and Basti 
pod they are never showg in the books produced 
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before us. His total investment is, in my opinion, 
of about 15 lacs. The rate of interest charged by 
the essessee of course varies with the particular 
investment. It sometimes is in the neighbour- 
hood of 24 per cont. But at the same time there 
are loans. I am told, in which the rate of interest 
is so low as 6 per cent. I, therefore, think it to be 
fair if I take an income of Rs. 1,20,009 from money- 
lending.” 


Tt would thus appear that the estimate 
mace by the Income-tax Officer was based 
on the fact that the estimate of the pre- 
vious year by the former officer was 10 
lacs, that the previous order did not 
show that the officer was aware of inyest- 
ments to the extent of about two lacs 
that some further concealments had been 
discovered, that the record of the assessee 
was not clean, thatthe promise to produce 
the correct books was not redeemed, and 
that the assessee had the reputation ofa 
big money-lender. This reputation was 
pased as far as one can gather on pri- 
vate inquiries. There was an appeal and 
the Assistant Commissioner went into the 
matter in detail and he als» came to the 


‘conclusion. that: 


“In view of the omissions and irrgularities digs 
cussed above, it is clear that the books of Sambat 
1985 are not complete and do not reflect the entire 
income of the appellant. Therefore, the Income 
tax Officer was justified in rejecting them and not 


. basing his assessment on them.” 


He then proceeded to consider whether 
the estimate: of an income of Rs 1,20,000 
made by the Income-tax. Officer from 
money-lending business was a fair one, 
He said: 


“The Income-tax Officer has estimated the total 
investment of the appellant at about 15 lacs 
against 10 lacs estimated previously. The partial 
aceount books of the appellant show his invest- 
ments ata little under six lacs, and the amounts 
of concealment discovered do not warrant the. esti- 
mate of investments at such a high figure as 15 
lees, I have also made inquiries and taking all 
the circumstances of the case into consideration, it 
would be fair to estimate his investment. at 11 


clas.” 


The income from this capital at the 
average rate of 8 per cent. which appeared 
to the Assistant Commissioner a fair one 
was fixed at Rs. 88,000 against Rs. 1,20,000 
determined by the Income-tax Officer. The 
assessee then requested the Commissioner 
to state a case to the High Court under 
s. 66 (2); the Commissioner of Income-tax 
by his order dated August 24, 1932, re- 
fused to state a case, but on the assessee’s 
application the High Court required the 
Commissioner to refer a case and this, as 
mentioned before, has been done now. The 
Commissioner asked the Assistant Commis- 


‘sioner ‘toreport on the question as to how 
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the estimate at 11 lacs as the capital 
inverted by the assessee was made, and in 
his report dated December 20, 1933, he 
says: 

“The assessee was assessed on March 30, 1929, 
for the year 1928-29 on Rs. 1,00,300 including an 
. incume of one lac from business on estimated in- 
vestment of about 10 lacs. No exception was 
taken to this assessment by the ossessee. A loan 
of Rs, 11,018-15-6, together with Rs. 716-9-3 on ac- 
count of interest, or Rs. 11,735 in round figures 
_due from one Tribeni Ram Chhipi of Gorakhpur 
was found missing from the bovk of the assessee. 
Some omissions and discrepancies were also found 
„out as discussed to me in my appellete order of 
-February 29, 1932. On account of these omissions 
1 added one lac to the investments of 10 lacs 
us were estimated before, which was a good evi- 
dence. Thus I determined his total investments at 
11 lacs.” ` 


The learned Commissioner js of the opi- 
nion that an estimate of 11 lacs as the 
.capital invested by the assessee is based 
on such evidence as the Assistant Commis- 
-sioner was in law empowered to act upon. 
Tt has been argued before us by the as- 
sessee that there was no basis in law for 
-the estimate made by the Assistant Com- 
missioner. Various considerations arise in 
-connection with the first question formu- 
lated by us. Under s.3, Evidence Act, a 
Court includes all persons except arbitra- 
tors legally authorised to take evidence and 
in view of s. 37, Income-Tax Act, Income- 
‘tax Officers, Assistant Commissioners and 
Commissioners may be said to be a Court. 
-But the Evidenee Act applies only to 
“judicial proceedings” and under s. 37 a 
proceeding before an Income-tax Officer, 
Assistant Commissioner or Commissioner, 
shall be deemed to be a “judicial pro- 
ceeding” within the meaning of ss. 193 and 
228 and for the purposes of s. 196, Indian 
Penal Code. It will, therefore, appear that 
the proceedings before the various Revenue 
Officers mentioned above are “judicial pro- 
-ceéding” to a limited extent only and they 
are Courts under the Civil Procedure 
Code to a limited extent only, namely to 
the extent indicated by s. 37. Ifen In- 
come-tax Officer in making an investiga- 
tion was a Court, and, if proceedings be- 
fore him were judicial proceedings, for all 
purposes, then there was no necessity for 
enacting s..37. It is reasonable to hold 
that on the principle of expressio unius 
“est exclusio alterius such proceedings are 
not judicial proceedings for other purposes, 
‘and there can be little doubt that the 
detailed provisions of the Evidence Act will 
‘not apply to such proceedings and this is 
_obvious because thesame person cannot be 
-p party, judge and witness in his own case. 
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This is made further cléer from the fact 
thet under s. 23 (4) the Inome-tax Officer 
has perforce to assess to the best of his 
judgment, and in that case, although the 
Income-tax Officer is not entitled to make 
an essessment capriciously end arbitrari- 
ly, but by honest means and in honest 
spirit, yetat the same time he cannot 
adopt lawyer-like methods and follow the 
strict provisions of the Evidence Act. . 
Under s. 13, Income Tax Act, if no 
method of accounting has been regularly 
employed or if the method employed is 
of the Income- 
tax Officer the income, profits and gains 
cannot properly be deduced therefrm, 
then the computation shall be made upon 
such basis and in such manner as the 
Income-tax Officer may determine. This 
provision also shows that when the method 
adopted by the assessee has been reject- 
ed by the Income-tax Officer, then he -is 
entitled to adopt.a different basis: anda 
different method. Under r. 31 (2) the As- 
sistant Commissioner may before disposing 
of any appeal make such further en- 
quiry as he thinks fit or cause ‘further 
enquiry to be made by the Income-tax 
The scope of-such an enduiry is 
not fettered by any limitations. “Ib is, 
therefore, clear to my mind that the Evi- 
dence Act withall its details does not 
apply inthe case of an assessment under 
the Income Tax Act, and a margin of 


approximation is undoubtedly left to“ the 


Jncome-tax Authorities, specially when the 
assessee has been guilty of contumacy. In 
The Commissioner of Income-tax, Bihar 
and Orissa v. Kameshwar Singh of Dar- 
bhanga (1) at p. 536* their Lordships of 
the Privy Council quoted the! following 
passage from the judgment of the learn 


ed Chief Justice of Patna: 

“Learned Counsel for the assessee- has argued 
that the officer is not entitled to make a guess 
without evidence and I agree with that conten- 
tion, but inthis case the state of affairs in the 
previous years coupled with the fact that the 
assessee hada large mortgage loan business and 
must have enforced such mortgages by sale on 
many occasions afford ample material for tne 
assessment made. 1 would answer the question 
in the affirmative” 
and then their 


Lordships proceed and 


-say that with this observation of the Chie 


Justice: : i 
“the other Judges concurred and their Lordships 
agree adding only that if the assessee wished to 
displace the Taxing Officer's estimate, it was open 
to him to adduce evidence of all his purchase 
transactions during the year and of the financial 
results thereof which he apparently made no at- 
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: tempt to do.” 


‘Under circumstances like these the 
Income-tax Officer has to proceed upon the 
principles of natural justice. In the present 
case the Assistant Commissioner when dis- 
-posing the appeal by his order dated 
February 29,1932, hed before him tle 
.order of the Income-tax Officer which had 
stated the circumstances of the case and 
from which I heve quoted in extenso in 
an earlier portien of my judgment. 
He based his estimate on tLe fact that 
the partial account books of the appel- 
lants showed his investment at a title 
under six lacs. He also took into con- 
sideration the factthat there were certain 
concealments, that no assessment in any 
- previous year had been made on the basis 
of his books, that he had not fulfilled the 
promise of producing correct books and 
the fact that the assessment of the pre- 
vious year upon a money-lending business 
-of ten lacs hed not been challenged in 
any manner ‘available to the assessee. 
‘He also paid due regard tothe fact that 
“the ex-parte detailed enquiries made by 
.the Income-tax Officer showed that ad- 
vances made in the Districts of Gorakhpur 
-and Basti were never shown in the books. 
He then came to the conclusion that tak- 
ing all the circumstances of the case into 
consideration it would be fair to estimate 
his investments at eleven lacs. | 


< He makesthe basis of his estimate 
further clear: by his report dated Decem- 
ber 20, 1933,-which has been quoted in 
‘an earlier part of my judgment. I have 
“no reason to doubt his statement contain- 
ed inthis report and I see no reason to 
accept the contention of the Counsel for 
the assessee that the Assistant Commis- 
‘sioner of Income-tax, when he says that 
‘he took into consideration the fact of 
the previous year's assessment, took his 
‘cue from the argument of the Crown 
Counsel advanced before us when tke 
“question of asking the Commissioner to 
‘state a case was under consideration. His 
‘original appellate order clearly shows 
that he tock all the circumstances of the 
case into consideration and he now defi- 
“nitely states that he tock this factor into 
account. I em therefore of the opinion 
‘that inthe peculiar circumsiences- of the 
‘case the estimate of 11 lacs as the capi- 
tal invested by the assessee is based on such 
evidence as the Assistant Commissioner 
was in law empowered to act upon, and 
“my answer to ihe first question is in the 


“pdlitmative. l . 


“to 10 lacs. 
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As regards the second question, I have 
already said, when discussing the first 
question, that the Revenue Officer have a 
large discretion to make private enquiries 
and from the very nature of the proceed- 
ings itis apparent that such enquiries are 
essential. It is however necessary that 
the principles of natural justice should not 
be violated and the assessee should be per- 
mitted to meet the case as revealed by the 
enquiries. In the present case opportunity 
after opportunity was given to the assessee 
and he was asked to produce his books and 
toattend in person. His representative on 
one occasion admitted that omissions had 
been made and asked for time to explain 
them. No explanation was ever offered and 
the Assistant Commissioner in his report 
dated December 20, 1933, says that he used 
the result of his enquiry in favour of the 
assessee by reducing the estimate of the 
Income-tax Officer. My answer to the 
second question therefore is that the Assist- 
ant Commissioner was authorised under 
s. 13, Income Tax Act, and also otherwise 


“to make private enquiries, but he is not 
‘permitted to take the result of such private 


enquiries into account in making the assess- 
ment without giving an opportunity to tae 
assessee to meet them and (in the words of 
their Lordships of the Privy Council) ‘to 
displace the Taxing Officer's estimate.” 

By the Court.—As the Judges compos- 
ing this Bench differ on both the questions 
referred to by the Commissioner, the case 


will be laid before the Hon'ble Ohief Justice 


for a reference under s. 98, Civil Procedure 
Code, to another Judge or a larger Bench. 
Sulaiman, C. J.—This case has been rè- 
ferred to a.third Judge because of a differ- 
ence of opinion between the two learned 
Judges who heard this reference under 
s. 66, Income Tax Act. ` 
The two questions for consideration are 
as follows: . 
(1) Whether the estimate of 11 lacs as 
the capital invested by the assessee is based 
on such evidence as the Assistant Commis- 
sioner was in law empowered to act upon ? 
(2) Was the Assistant Commissioner autho- 
rized under s. 13, Income Tax Act, or other- 
wise to make private inquiries and to take 
the result of such inquiries into account 


‘in making the assessment ? 


It appears that for the year 1928-29 (cor- 
responding to 1384 Sambat), the assessee 
was assessed on the basis of a capital invest- 
ment in money-lending business amounting 
This assessment was based on 
the best judgment estimate made in tle 


ua 


absence ofany evidence produced by the 
assessee. | i 

For the yesr 1929-30 which is the year 
in dispute in this case, the assessee submit- 
-ted a return for Rs. 29,810 which was con- 
siderably below the estimated income of 
thé previous year. The Assistant Commis- 
sioner considered the return to be incorrect 
and incomplete and issued notice under 
s. 23 (2) to the essessee to attend at the office 
or produce any evidence on which he might 
rely in support of the return. The assessee 
appeared and produced certain account 
boots- after information was called for by 
the- Assistant Commissioner under a fresh 

| notice issued under that sub-section. After- 
wards, on March 6, 1930, the Assistant 
Commissioner, the Income-tax Officer not 
being empowered at that time, made the 
assessment on an income of one lee from 
the money-lending business. On appeal 
the Commissioner of, Income tax set aside 
the assessment and sent the case back with 
certain directions. A fresh notice was ac- 
cordingly issued by the Income-tax Officer, 
who then became invested with the neces- 
sary powers, under s. 23 (2) and the state- 
ment of the assessee was recorded. The 
account books produced by :him were 
again examined and then a fresh notice 
„under s. 23 (3) was issued to him: on March 
16,1931. The assesssee submitted a revis- 
ed return, but the Income-tax Officer was 
still not satisfied and issued a fresh notice 
under sub-s. (2) for further informa- 
tion es well as for. personal attendance. 
There were some edjournments of the hear- 
ing when: ‘another notice under sub-s. (3) 
- was issued on May 19, 1931, for further par- 
.ticulars on specific points. Ultimately on 
June 8, 1931, the Income-tax Officer made 
an assessment on the basis of a capital in- 
vestment of 15 lacs. and calculating the 
:income at the rate of 8 per cent per annum 
fixed Rs. 1,20,000 as the income from the 
“money lending business. The Iearned In- 
‘come-tax Officer found fault with the ac- 
: count books produced by the assessee and 
considered them incomplete and unreliable 
and did not act upon them. In the course 
of his order he remarked: 

“This year. I have made detailed inquiries at 
Baknera and the neighbouring places and also at 
Gorakhpur, the district in which the assessse nas con- 
siderable investment, I am told that advances are 

. made in the villages in the districts of Gorakhpur and 
Basti and they are never shown in the books produced 
before us. His tctal investment is, in my opinion, of 
about 15 lacs”. 

When the matter went up in appeal be- 
fore the Assistant Commissioner, no ground 
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seems to have been taken against the In- 
come-tax Officer making private enquiries 
but a ground was taken that the estimate 
based on rumcur or private information 
In a vague and fanciful way was ultra tires. 
There were several hearings before the As- 
sistant Commissioner. He also seems to have 
acted under s. 31, Income Tax Act, in mak- 
ing further enquiries and taking some evi- 
dence. Statements of the assessee and at 


least of one. witness: were recorded and 


certain books were elso examined. The 


appeal was ultimately disposed of cn’ Feb- 


ruary 29, 1932, by an order under which he 
capital investment was reduced from 15 
lacs to 11 lees, but the average rate of 
8 per cent was maintained. In view of ihe 
omissions and irregularities. pointed out by 
him, it was clear that the account books of 
ihe essessee were not complete and did not 
reflect the entire income of the appellant, 
and accordinly the Inccme-tax Officer was 
justified in. rejecting them end not besing 
his estimmate.on them.. In procéeding to con- 
sider whether the estimate-of the income of 
Rs. 1,20,000 made by the Income-tex Officer 
from money-lending wis a fair one, the 
learned Assistant Commissioner remarked 7 
“The Incume-tax Officer has estimated the total in- 
against 
10 lacs estimated provicusly. The partial account 
books of the appellant show bis investments at a 
little under 6 lacs; andthe amounts of concealment 
discovered do not warrant the estimate of investments . 
at such a high figuie as 15 lacs. Ihave also made 


‘inquiries, and -taking all the circumstances of the 
-case into consideration, it would be fair to estimate 


his investments at 11 locs, It is now ascertained 
that the bulk of his loans carry interest [rom 6 per 
cent to9 per cent. per annum and only small loans 


“bear 24 per cent per annum.” 


On an application made by the assessee 
the Commissioner declined to state the 
case for the High Court, but on a further 
application made to the High Court, a 
Bénch of this Court by their order dated 
October 27, 1933, asked the Commissioner 
10 state the case on the two points quoted at 
the outset. In compliance with this order 
ihe case has been stated by the Commis- 
sioner. The Bench in the course of their 
order had directed that in preparing the 
statement of the case, it should be clearly 
shown whether any, and if so, what inquiries 
were made by the Assistant Commissioner 
behind the back of the assessee, and his re- 
ference 10 inquiries was somewhat vague 
and in the context in which it occurred it 
gave the impression that he made inquiries 
behind the back ofthe assessee. The first 
question which has been argued before me 
at the bar is whether it would he proper. tg 
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take into account the suBsequent explene- 
tion furnished by the Assistant Commis- 
sioner as directed by this Court. The 


Assistant Commissioner in his explanation - 


has said : 
“I inquired from the people of Basti about the 
money-lending business of the assessee. They could 
not point outto me any big investments, rather they 
stated that his money lending business was much 
like before. Tnis led me to conclude that the In- 


come-tax Officer's estimate of the assessee's invest- . 


ment of15 lacs was excessive despite the fact that 
he gave reasons for estimating them at 15 lacs,” 


He then proceeded to give reasons why 


he kept the investments at 11 lacs empha- ` 
sizing his reliance on the previous estimated . 


investment of 10 lacs and additions made 
thereon on account of certain discrepancies 
in the books. I do not think that it would be 
appropriate to take into account the expla- 
nation of the Assistant Commissioner de- 
tailing the reasons on which he proceeded 
in order to make the assessment at 11 lacs. 
His explanation of the nature of the inquiry 
made: by him was, of course, in response 


to the suggestion? made by this Cotrt.. The. 
propriety or otherwise of the order cf assess- 


ment made by the Assistant Commissioner. 
must depend on the order as it stands irres- 
pective of additional reasons that have been 
given by. him subsequently. No question 
arises before meas to whether the assessment 
of income-tax on the basis of interest accru- 
ed on investments, even though not realized, 
because it was stated that- the accounts 
were kept on a mercantile , accountancy 
basis was correct. I therefore’ express no 
opinion on this. point. 


The principal question for decision is 
whether the private inquiries made by the 
Income-tax Officer and the Assistant Com- 
missioner were proper, and the result of 
such inquiries could be taken into consider-. 
ation by them in making the assessment. It 
seems to me that under s. 23 when a 
return is received by an Income-tax Officer, , 
he isnot bound to accept it as correct and 
complete. He is entitled to make inquiries 
as to whether there is reason to suspect 
that the return is incorrect or incomplete. 
He can also look into the previous assess- 
ments and consider whether there is 
any serious ground for suspicion. All such 
acts done by him are in the nature of 
administrative acts, and in my opinion, no 
objection can be taken to such private 
inquiries waleh must, of a necessity: De- 
carried on behind the back of the assessee 
and even before hə has any notice that 
such enquiries are being made. i 


If. the Income-tax Officer is satisfed that. i 
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the return is correct and complete, he has 
to proceed under sub-s. (1) ofs. 23. He 
has to assess the income of the assessee 
on the basis of the return. If, however, he 
has reason to believe that the return is 
incorrect and incomplete, he has to serve 
notice under sub-s. (2) of that section on 
the assessee specifying a date and calling 
upon him to attend at his office or produce 
any evidence on which he may rely in 
support of his return. From this stage 
the proceeding assumes the character of 
a judicial enquiry, although not conducted 
by a Judicial Officer. The Income-tax 
Officer has to make up his mind as to 


. whether the return is incorrect and should 


be relinquished, and if so, what should be 
the proper assessment. | 
Under sub-s. (3) of this section the 
Income-tax Officer has to hear such “evi- 
dence” as the assessee may produce and 
“such other evidence as the Income-tax 
Officer may require” on specific points; and 
he has then to assess the income and deter- 
mine the;same. payable by the assessse on 
such basis. Now s. 37 of the Act empowers 
to enforce the 
attendance of persons and examine them 
on oath or affirmation, compel the-production 
of documents and issue .commissions for 
the examination of witnesses. All these 
are matters which have necessarily to be 
resorted to in the presence of and within 
the knowledge of the assessee. Sub-section (3) 
ofs. 23 speaks of the Income-tax Officer 
hearing such other evidence as he may 
require, that is to say, evidence other than 
that produced by the assessee which. the 
Income-tax Officer considers necessary to 
take, bulb the word used is “evidence 
and not other words like “information. ý 
It would seem to follow prima facie that 
what the sub-section euthorizes the In- 
come-tax Officer to do is to take evidence 
inrebuttal of the evidence produced by 
the assessee and which prima facie should 
be taken in the presence of the assessee 
and of which the assessee should have 
knowledge in order that he may be able 
to meet such evidence. On the other hand, 
sub-s. (4) of s. 23 makes an entirely 
different provision. Where the assessee 
fails to make a return or fails to comply 
with all the terms of the notices issued.to 
him, the Income-tax Officer “shall make 
the assessment to ihe bestof his judgment.” 
Here there is no question of his taking 
any further evidence nor is there any 
necessity for him totake any evidence at 
his . own instance. - The penalty prescribed 
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it 
for failing to make the return or for 
failing to comply with the terms of a 
notice is that the matter is left to the final 
discretion of the Income-tax Officer to make 
the best of the assessment he can and his 
order is final and no appeal lies therefrom. 


Obviously there ought to be a difference | 


between a case where a further appeal is 
allowed and a case where no puch appeal 
lies. Where an appeal lies to a higher 
Court, it would be inappropriate that the 
Income-tax Officer's assessment should be 
based on the result of private enquiries 
made by him behind the back of the 
assessee, of which no record is kept, for 
such materials would not be before the Ap- 
pellate Court which has to exercise its own 
judgment in seeing whether the assessment 
is correct or not correct.. On the 
hand, where the Income-tax Officer's order 
is to be final, there is no such necessity, 
though there is aremedy by way « 
getting this order set aside if sufficient 
cause is shown. 4 


Now the provisions of s. 23 apply to the’ 


Income-tax Officer just as much as they 
would apply to the Assistant Commissioner 
in hearing an appeal: It would, therefore, 
follow that even though the order of the 
Assistant Commissioner is final on facts, 
“he also would not be competent to make 

private inquiries behind. the back of the 
assessee and collect information which the 
assessee has. nu. opportunity to meet. It 
therefore seems to me that the inquiries 
made by the Income-tex. Officer from the 
people of the district, after proceedings 
under gs. 23 (3) had started, of which no 
notice had been given tothe assessee were 
illegal and not authorized by sub-s. (3). 
Similarly the inquiries made by the 
Assistant Commissioner during the hearing 
of the appeal behind the back of the 


appellant were not justified by the pro-. 


visions of sub-s. (3) and the result of 
such private inquiries should not have 
been made the basis of any assessment. 

On the other hand, I seeno objection in 
the Income-tax Ufficer or the Assistant 
Commissioner acting upon the assessment 
for the previous yearif no better evidence 
is forthcoming. An Income-tax Officer and 
for the matter of that, an Assistant Com- 
missioner is not bound to accept either 
the correctness of the return or the 
genuineness and completeness of the ac- 
count books produced before him or the 
truth of the evidence produced by the 
assessee. If he has ground for believing 


that such evidence is untrustworthy, . he. 
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- cen certainly réject it. Having rejecte 


such evidence, it is open to him to pursi 
the inquiry further and take more ev 
dence which he considers necessary; bt 
he is not bound todoso. In the absen 
of any better evidence he is certain 
entitled tofall back on the assessment ı 
income made during the previous yei 


. even though that assessment might hat 


been the best judgment estimate. Tl 
fact that during the previous year tl 
income was assessed on a certain figure 
certainly some evidence on which he ce 
proceed, even independently of a 
presumption of continuity. Jf the aSSesst 
fails to produce satisfactory evidence 
he fails to displace ihe previous yeal 
estimate which is certainly admissib 
against him. 

In this view of the matter [em of 1] 
opinion that the finding of the Assista: 
Commissioner was based partly on 4 
result of private inquiries made by him ar 
parlly. on ‘the admitted. circumstances | 
this casé. Sofar as it was based ont 
private inquiries, it was improper and 
vitiated. But if itcould be based í 
the ‘other circumstances, without taki 
into account the result of the priva 
inquiries, then the finding “would not | 
illegal according to the principle unde 
lying s. 167, Evidence Act. I am n 
called upon to say whether in this pali 
cular case the assessment at 11 la 
could have been made on the oth 
circumstances of this case excluding t] 
result of the private inquiries. This 
for the Assistant Commissioner to deci 
My answer to the first question is tk 
ihe estimate wes based on evidence whi 
the Assistant Commissioner was part 
empowered to act upon and partly n 
empowered toactupon, and my answer 
the second question is in the negati 
This being my opinicn onthe two questio 
that arise in this case and on whicht 
learned Judges have differed, let the ca 
go back tothe Bench for final dispcsal. 

Niamat Ullah and Bajpai, JJ.—Hs 
ing regard to the decision of the Hon’k 
Chief Justice, to whom the case was refe 
ted in view of difference of opinion b 
tween the Judges ecmposing this Bench, t 
two questions, which are the subject 
reference under s. 66, income Tax Act, è 
answered as follows: i 

(1) Tke estimate of 11 lacs as t 
capital invested by the assessee is bas 
partly on such evidence as the Assiste 
Commissioner was in law. empowered to + 
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; ; : . : 
upon and partly on evidence which he was 
not empowered by law to act upon. 

(2) The Assistant Commissioner was not 
authorized under s. 13, Income Tax Act, or 
otherwise, to make private inquiries and 


to take the result of such inquiries into 
account in making the assessment. 
As regards costs, we direct that the 


department should pay three-fourths of the 
costs incurred by the assessee and that the 
assessee should pay one-fourth of the costs 
incurred by the department. We certify 
that Counsel for the department has 
earned Rs. 1,000 as hisfse. He is given 
six weeks’ time to file a certificate. Costs 
awarded by this order will include costs of 
all the hearings including those entailed 
by the assessee’s application for an order 
to the Commissioner that a reference be 
made. The assessee's costs shall be taxed 
according to the certificate filed by Counsel. 
Let a copy of our judgment. be sent to 
the Commissioner of Income-tax making the 
reference. wi i i 
D. l Order accordingly. 


a amana mani 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 80 of 1935 
. November 27, 1935 
-BA U AND Macknuy, JJ. 
P. M. OHETTYAR FIRM—APPELLANT 
TETSUS S 
A. K. A.C. T. A. L. CHETTÝAR FIRM— 
RESPONDENT. 

Insolvency — Fraudulent preference — Dominant 
motive of debtor should be considered—Motive to save 
himself from exposure or to enable himself to carry 
on business—Transfer, tf amounts to fraudulent pre- 
ference — Act of insolvency — Suficient assets left 
after transfer of part of assets—Transfer, if amounts 
to actof insolvency. y 

Where the question is whether a transfer made 
by the debtor is made with a view to give fraudulent 
preference to the transferee over other creditors, 
what has to be seen is what the dominant motive of 
the debtor is in making the transfer or payment in 
question. Ifhis dominant motive is either to save 
himself from exposure or criminal prosecution or 
to secure some particular advantage for himself, such 
as to enable himself to carry on his business, the 

_transier or payment cannot be said to amount to a 
fraudulent preference. Adakammi Achi v. Oficial 
Assignee, Rangoon (1), relied on. 

Where a transfer cf part of the assets to satisfy the 
debt willstill leave sufficient assets in the hauds of 
the debtor to enable him to meet his other engage- 
ments, or, ifa trade, to carry on his business as 
before, the transfer cannot constitute an act of iu- 
solvency, as it cannot be said of the transfer that 
it was made with intent to defeat or delay credi- 
' tors. 


©. Mise. A, from an order of the Dis- 
trict Court, Pyapon, dated June 29, 1935. 
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Mr. Aiyangar, for the Appellant. 


Mr. De, for the Respondents. l 
Ba U, J.—This appeal should, in my 


opinion, be allowed. The trial Judge bas 


entirely misconceived the facts of the case 
and the law applicable thereto. The ap- 
pellant was adjudicated insolvent on the 
petition of the respondent, one of his 


‘creditors. The acts of insolvency on which 
‘the petition for insolvency has been found- 


ed are five in number, namely ; 

“a) On May 28, 1932, the respondent has 
executed a deed of transfer of immovable prc- 
perties in favour of one S. P. 8. K. Subramonian 
Ohettiar for an alleged consideration of Rs, 11,300. 

(b) On May 27, 1932, the respondent has executed 
a deed of transfer of immovable’ properties in 
favour of one S. A. Mahomed Saibu for an alleged 
consideration of Rs. 8,000." 

“(e) On May 27, 1932, the respondent has execut- 
ed a deed of transfer of immovable properties in 
favour of the aforesaid B. A. Mahomed Saibu for 
an alleged consideration of Rs. 4,000. 

(d) on June 19, 1932, the respcndent has execut- 


ed a deed of immovable properties in favour of 


onë L. V. - Venkatachellan Chettiar for an alleged 


‘consideration of Rs, 14,223-8-9." 


e). gi r of the respondent 
san NE Ee EA his aisde of 
the means of communicating with him.” 

The trial Judge dealt with only four of 
the alleged acts of insolvency, namely (a) 
to (d), but omitted to consider the fifth 
one. As no evidence was offered by the 
‘petitioning creditor to prove this act of 
insolvency, the trial Judge seems to have 
presumed that it was abandoned. In this 
appeal also this alleged act of insolvency 
need not be considered as no reference 
has been made to it in the course of 
argument before me. In dealing with the 
first four acts of insolvency, the trial 
Judge thought that they fell within the 
purview ofs. 6 (c) Provincial Insolvency 
Act and proceeded to deal with the case 
on that basis. That is where the trial Judge 
has gone wrong. Even assuming that the 
case as presented by the petitioning 
ereditor falls within the purview of that 
sub-section, still I regret I cannot sub- 
scribe to the law as propoundad by the 


trial Judge. I will deal this aspect of 
the case later. What the petitioning 
creditor relies on is sub-s. (b) and 


not (c) of s. 6, Provincial Insolvency Act 
in support of his petition for adjudica- 
tion. lu para. 8 of the amended petition 
tne petitioning creditor says: a, 

“All tne aforesaid transfers were executed within 
‘the last three months and their object is to dalay 
and defeat creditors, the respondent being heavily 
indebted.” 


Therefore, the question for decision is 
—Did the- appellant make the transfcy 


1b 
m question “with intent to defeat or delay 

is creditors ?” There is no dispute thal 
„the properties now under consideration 
formed only a small portion of the ap- 
Pellant's properties. Originally the appel- 
lant owned about 2,200 acres of paddy 
land, bnt now he owns about 1,875 acres 
—see the evidence of Suppaya Pillay, 
agent of the petitioning-creditor, and that 
of Karappaya, agent of the appellant. 
These transfers were made, according to 
the finding of the trial Judge, for good. 
and valuable consideration. The is, in my 
-Opinion, a correct finding. No evidence 
„worth the paper on which it is written 
is produced by: the petitioning-creditor to 
‘prove the contrary. It is true that the 
appellant was heavily involved at the time 
of the transfers in question, but he still 
‘had Sufficient assets to discharge his 
liabilities. It is impossible on the materials 
-on the record to determine the. exact 
extent of his liabilities, ‘but it- would not 
be far wrong if we fix his liabilities at 
about 3 lakhs at the time of these trans- 
fers. But his assets, according. to the 
evidence of his agent Karappaya, were 
worth more than 3 lakhs. Such being the 
case, 1 do not think that the appellant 
made the transfers in question with intent 
to defeat and delay his creditors. In 
‘support thereof I may refer to the observa- 
tion: of the learned author of. the Law of 
Insolvency by Mulla where the learned 
author said at p. 87 of his book as follows: 


+ “While a pre-existing debt may amount. to 
‘Rs. . 20,000, the total asseis may be worth Rs. 50,000, 
and in such a case it is obvious that a transfer 
of part of the assets to satisfy the debt will still 
leave sufficient assets in the hands of the debtor 
to enable him ‘to meet his other engagements, or, 
if a trader, to carry on his business as before. 
Such a transfer cannot constitute an act of in- 
solvency, as it cannot be said of the transfer that 
it was made with intent to defeat or delay creditors, 
It has always been held that it is competent to a 
trader to appropriate specific portions of his pro- 
perty in payment of, or by way of security for, 
particular debts, If this were not allowed, com- 
merce could not be carried ‘on. The true principle 
applicable to cases of this kind seems to be that 
if the debtor has other property of a substantial 
amount, with which he can carry cn his busi- 
ae „88 before, the transfer of a portion may be 
good. í 


- Now, dealing with the question as to 
whether the transfers in question were 
made with a view to give undue’ prefer- 
ence to the transferees over other credi- 
_ tors of the appellant, I may refer to the 
observations of his Lordship the Chief 
Justice in Adakammi Achi y. Official 
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Assignee (1), where “his Lordship said .a 
p. 493* as follows: 
“It may be in the circumstances obtaining in 
a particular case that when a creditor makes a 
demand for payment, with or without a threat 
of launching legal proceedings to recover the debt, 
the effect of the demand upon the mind of the 
debtor is such that he is no longer to be regarded 
as making the payment voluntatily, or exercising 
-free will in the sense of electing to do something 
which he need not do, If a demand has that effect 
upon the mind of the debtor, a transfer executed 
in such circumstances in favour of the creditor 
ig not made by way of a fraudulent preference 
within s. 56, Presidency Towns Insolvency 
Act. On the other hand, merely because a creditor 
makes a demand upon the debtor that his debt 
should be paid, and thereafter a transfer of the 
debtor's property is made to the creditor, in my 
opinion it does not necessarily follow that in so 
doing the creditor is exerting upon the debtor 
such pressure as would exclude the transfer from 
the ambit of s. 56. It depends in each case on 
the circumstances. For example, suppose a debtor 
thinks that if he accedes to the demand and pays 


his creditor he will be able to continue to carry 


on his business, and makes the transfer with that 
object’ in view, then no doubt, the dobtor'’s in- 
tention in making the transfer is not to prefer the 
creditor but to benefit himself, and prevent his 
business from being brought to an end. Or,e 
contra, where a demand for payment is made by a 
creditor toa debtor at a tima when both the debtor 
and the creditor have reason to apprehend that the 
financial position of the debtor is such that in all 
probability the debtor's business will, collapse, 
normally such a demand, I take it, would not 
have any real effect upon the conduct of the 
debtor, because in such circumstances whether or 
not legal proceedings are taken by the creditor 
tə recover the debt the creditor's action will make 
very little difference to what the debtor expects 
to happen. In such circumstances ib is not to be 
expected that the demand will in. any way 
materially affect the conduct or action of the 
debtor.” < A 
lf we examine the facts of this case in 
the light of these observations, what we 
find is that at the time of the transfers 
in question none of the transferees knew 
the exact position of the appellant, and 
that these transfers were made -by the 
appellant as the result of the pressure 
brought by the transferees for payment 
of their dues. I am fortified in this view 
by the finding of the learned trial Judge 


himself. He says: 

“I will consider the transfer made to 5. P. 8. K 
Subramonian Chettyar as per act (a), This transfer: 
is admitted! and the evidence of 5. P. S K. Sub= 
ramonian Chettyar, taken on commission, shows 
that be pressed for payment and threatened to file 
a suit in default of payment. So far as I can 
see, 5. P. S. K. Subramonian Chettyar did not 
know that things were not going well with the 
respondent-fiim but the firm itself must have known 
that the debts of the firm as it became due could 
not be met, and as such, I will hold that there 


(1) 11 R489; A I R 1934 Rang. 17; 149 Ind. Cas. 145; 
6 R Rang. 292. i 
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was a fraudulent preference on the part of the- 


respondent-firm though the same cannot be said of 
the creditor S. P. S. K. Subramonian Chettyar.” 


What is always to be borne in mind in 
cases of this nature is what the dominant 
motive of the debtor is in making the 
transfer or payment in question. If his 
dominant motive is either to save himself 
from exposure or criminal prosecuticn or 
to secure some particular advantage for 
himself, such as to enable himself to carry 
on his business, the transfer or payment 
cannot be said to amount to a fraudulent 
preference. The transfers in the present 
case were, as I have said above, made 
with a view to enable the appellant to 
carry on his business as a money-lender, 
and it cannot be said that they amount 
to a fraudulent preference. For these 
reasons I set aside the order of the Dis- 
trict Judge and allow this appeal with 
costs 10 gold mohurs. 

Mackney, J.—I agree. 

N. Appeal allowed. 
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—PLAINTIFFS— RESPONDENTS, 

Evidence Act (I of 1872), s. 92—Expression “bet- 
wien parties to such instrument”, whether applies to 
question raised between parties on one side only of 
deed—Morigage deed executed by three—No agreement 
in deed regarding contribution among themselves— 
One-of them standing merely as surety--Agreement 
that there would be no right in two mortgagors to 
demand contribution from third — Whether varies 
terms of mortgage — Proof of such agreement, whe- 
ther barred—Transfer of Property Act (1V of 1882), 
s. 82—"Contract to contrary”, meaning of — Mort- 
gagee, whether party to agreement operating between 
co-mortgagors. 

The words ins. 92, Evidence Act,- “between the 
parties to any such instrument” refer to the persons 
who on the one side and the other come together to 
make the contract or disposition of property, and do 
not apply to questions raised between the parties on 
the one side only of a deed regarding their relations 
to each other under the contract. Mulchand v. 
Madho Ram (2) and Shamshul Jahan Begam v. 
Ahmad Wali Khan (3), followed. Muthu Kumara- 
swami Mudaliar v. Govinda Padayachi (1), not 
followed. [p. 119, col. 2.] 

Where a mortgage-decree is executed by three 
persons, an agreement between the mortgagors that 
two of them would take the whole of the money lent 
by the mortgagee and would be liable in the first 
instance to re-pay it while the third would stand 
merely inthe position of a surety, that is in other 
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words, there was an agreement that there would be no 
right in the two mortgagors to demand contribution 
from the third if they paid off the money due to the 
mortgagee, this agreement can vary the contract ex- 
pressed in the deed of mortgage only if there is some 
covenant inthat deed that the mortgagors would be 
lable to contribution as between themselves, and 
it is open tothe third mortgagor to provethe exist- 
ence of the agreement between the mortgagors and 
s. 92, Evidence Act, is no bar to sucha proof. If 
the debt is paid off by one of the two mortgagors, he 
is not entitled to any contribution from the third 
norcanthe other mortgagor who inherits the 
property of the mortgagor paving off the debt have 
any such right. [p. 119, col. 2; p. 120, col. 1.) 

From the terms in which s. 82, Transfer of Pro- 
perty Act, is expressed, there is no justification for 
concluding that ‘a contract to the contrary’ mentioned 
therein is a contract between the mortgagor and the 
mortgagee. Theterm is very general and may refer 
to any contract. Inthe majority of cases it would 
appear thatthe mortgagee has no interest at allin 
the question of contribution between the various parts 
of the property. In so faras he is concerned, he is 
entitled to proceed against the whole of the property 
or any part of it to realise the amount due to him. 
He may be interested if afterwards he acquires the 
equity of redemption in part of the property but in his 
capacity esa mortgagee alone he is not interested 
and, therefore, there is no reason why he should be 
a necessary party to any contrect which involves 
the right of contribution between various portions 
of the property mortgaged. [p. 121, col. 2; p. 122, 
col. 1. 

Per Naah, J.—Seotion 82, Transfer of Pro- 

perty Act, merely prescribes the extent to which each 
of several properties subject to a common charge is 
liable for the encumbrance. As a general rule, 
such extent isto be determined withreference to 
their respective values at the date of the mortgage. 
It is, however, open tothe partiesto the mortgage 
transaction to vary this general rule. Inthe absence 
of a contract to the contrary between the mortgagee 
on one side andthe mortgagors owning the several 
properties mortgaged onthe other, the former is 
entitled to an encumbrance of the whole of what is 
due to him on every portion of the mortgaged pro- 
perty. The case, however, is different where the 
mortgagee agrees to split up his charge and hold 
particular properties liable for particular portions of 
such charge, regardless of the values of the proper- 
ties. In such a case, the mortgagee is bound by the 
agreement. Similarly, the owners of two mortgaged 
properties may contract themselves out of the rule 
contained in s. 82, one agreeing to pay more 
than tne amount proportionate to the value of his 
property and the other agreeing to pay less than 
the proportionete value of his property. On pay- 
ment by one of the mortgagors of the entire encum- 
prance, he would be entitled to contribution, not in 
terms of s, 82, but in terms of the agreement between 
himand the co-mortgagor. Itis clear that to an 
agreement operating between the co-mortgagors alone 
the mortgagee is not a necessary party, nor is it open 
to one of the mortgagors to escape liability under 
the agreement between him and his co-mortgagor on 
the ground that the mortgagee was no party 
to it. [p. 122, col. 2; p. 123, col. 1.) 

The phrase “in the absence of a contract to the 
contrary”, occurring in s. 82, Transfer of Property 
Act, includes an implied agreement between tne 
surety andthe principal dekor, and has the same 
effect as an agreement embodied in a separate deed 
providing that in case the entire debt is satisfied by 
sale of the principal debtor's property, the latter will 
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have noclaim against the property, hypothecated by 
the surety assuch. [p. 123, cols.1 &2.] 

Obiter. Per Niamat Ullah, J.—Where two persons, 
owning separate properties, jointly mortgage them 
to a mortgagee, but contract themselves out 
of the rule of contribution enacted in s. 82, 
Transfer of Property Act, and the interest of one of 
them in the mortgaged property passes to a trans- 
feree, insucha case, the agreement between the 
mortgagors being personal will not run with the 
land, and the transferee, at any ratea bona fide 
transferee for value without notice, who is not bound 
by the personal undertaking of his transferor, cannot 
be deprived of the right of contribution which at- 
taches tothe lend transferred to him. The personal 
agreement of the transferor cannot be successfully 
enforced against his transferee, who is entitled to all 
the benefits arising out of his ownership of the land 
which was subject toa common charge which the 
transferee has had to discharge. His  transferor's 
agreement foregoing contribution cannot be enforced 
against the trensferee in 
the owner of the land under s. 82, Transfer of Prop- 
erty Act. This position will exist only when the 
transferee has had to pay the entire encumbrance 
ald the personal agreement of his transferor is sought 
to be enforced against him. [p. 123, col. 2.] 


S. C. A. from the decision of the District 
Judge, Bareilly, dated September 6, 1933. 


Messrs. S. N. Sen, B. Malik and Shah 
Habib, for the Appellants. 
Mr. G. S. Pathak, for the Respondents. 


Allsop, J.—This is a second appeal 
against an appellate decree passed by the 
learned District Judge of Bareilly. The 
appellant as described upon the record is 
the Almighty through Musammat Kaniz 
Fatma and Musammat Fakhr-un-nisa, but 
itis admitted that we may treat the appeal 
as having been instituted by the two ladies 
in their capacity as mutewallis of a wakf. 
Jt is the result of a suit for contribution 
arising out of adeed of mortgage executed 
in the year 1917 by Musammat Imtiaz 
Begam, Zia-ud-din and Fazal Ahmad in 
favour of Nand Ram. Zia-ud-din was the 
son and Fazal Ahmad, the brother of Musam- 
mat Imtiaz Begam. The property mort- 
gaged consisted of ashop and a house be- 
jonging to this lady and a shop and a house 
belonging, to Fazal Ahmad. Nand Rem 
instituted a suit on the basis of the mortgage, 
Fazal Ahmad set up the plea that he had 
signed the deed merely to accommodate the 
other mortgagors and that he was to be 
treated merely asa surely for them. The 
learned Subordinate Judge who decided the 
suit wes of opinion that it was not necessary 
for him to record any finding upon this 
plea because all the mortgagcrs were equal- 
ly liable to the mortgagee, whether Fazal 
Ahmad’s allegation was true or not. He 
gave the mortgagee a decree against the 
mortgagors, but he did decide that the prop- 
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erty should be sold in two lots, that is 
that the property of Musammat Imtiaz 
Begam should be sold first and that the pro- 
perty of Fazal Ahmad should be sold only if 
the property belonging to Musammat Imtiaz 
Begam did not fetch a price which was 
sufficient to satisfy the decree. After the de- 
cree was passed Musammat Imtiaz Begam 
paid Nand Ram one sum of Rs. 300 on Sep- 
tember 28, 1922, snd another sum of 
Rs. 1,000 on August 21, 1924. After that her 
house was auctioned and sold for a sum of 
Rs. 1,005. This sum was sufficient to dis- 
charge the balance of the liability on the 
decree. Some time after that Musammat 
Imtiaz Begam died. Her heirs were Zia- 
ud-din and his sister. This sister also died 
and was succeeded by her two daughters 
who sold their interest in the property of 
Musammat Imtiaz Begum to Zia-ud-din. 
Zia-ud-din then ‘transferred half of the pro- 
perty to Babu Narendra Nath. Zia-ud-din 
and Narendra Nath instituted the suit which 
has given rise io this appeal in order to 
recover from Fazal Ahmad’s property his 
share of the money paid by Musammat 
Imtiaz Begam to the mortgagee and the 
money delivered tothe mortgagee after the 
sale of the house. In the meanwhile Fazal 
Ahmad had created a wakf of his property 
and the appellants were impleaded as defen- 
dants. They raised the same plea that 
Fazal Ahmad had raised in the previous 
suit; they said in the written statement that 

“Fazal Ahmad did not borrow any money from Nand 
Ram, but in reality Imtiaz Begam and her son named. 
Zia-ud-din had borrowed the money; and inasmuch as 
Zia-ud-din stood in need of money for the purpose of 
trade,” 
they also said that 

“the position of Haji Fazal Amad was merely as a 
surety, and he did not get any sum out of the mort- 
gage-money” : 
that “Haji Fazal Ahmad had no necessity 
to borrow money” and that 

“he merely, having regard to the relationship with 
Imtiaz Begam and Zia-ud-din, got his name entered 
in the mortgage-deed inthe capacity of a surety for 
the satisfacticn of Nand Ram,” 

The learned Subordinate Judge in the 
Court of first instance decided that these 
allegations were true and he dismissed the 
suit. In appeal the learned District Judge 
did not express any opinion upon the truth 
ofthe statements made by the mutawallis. 
He desided the appeal cn the assumption 
that the statements were tiuth. He applied 
the provisions of s. 82, Transfer of Property 
Act, which says : 

“Where property subject to a mortgage belongs to 
two or more persons having distinct and separate 
rights of ownership therein, the different shares in or 
parts of sucn property owned by such persons are 
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in the absenês of a contract to the contrary, liable to 
contribute rateebly to the debt secured by the mort- 
gage.” 

The learned Judge says : 

“The section itself is very clearly worded and in 
the absence of a contract to the contrary a property 
subject to a mortgage is liable to contribute rateably 
totbe debt secured by the mortgage. No such con- 
tract was even alleged in the written statement. 
Nor has any attempt. been made to prove the exist- 
ence of such a contract. It has been argued that ag 
Fazal Ahmad was merely a surety, s. 82, Transfer of 
Property Act, has no application to his property.” 


It seems to me that the learned Judge 
relied upon the fact that there is no clear 
allegation in the written statement that 
there was a specific agreement between the 
mortgagors themselves or between the 
mortgagors and the mortgagee. I think, 
however that the intention of the defendants 
was clearly to allege that there had been 
«an agreement between the three mortgagors 
that the money borrowed should go to Musam- 
«mat Imtiaz Begamand Zia-ud-din and that 
Fazal Ahmad should sign the deed merely 
in order to afford greater security to the 
mortgagee. That being so, the first thing 
which is to be decided is whether the find- 
ing of fact recorded by the learned Sub- 
ordinate Judge was right or not. The ap- 
pellants produced two witnesses who stated 
that there was an arrangement between the 
three mortgagors that Musammat Imtiaz 
Begam and Zia-ud-din should receive the 
whole of the mortgage-money and that 
their property should, in the first instance, be 
Wliable for the debt. One of these witnesses 
is the person who identified the executanis 
of the deed before the Sub-Registrar. 
Their evidence is corroborated by ihe fact 
khat Zia-ud-din in the year 1918, in the course 
«of the suit, on the basis of the mortgage ad- 
‘mitted that such an arrangement had been 
wnade. He entered the witness-box in this 
Water suit to deny the existence of the ar- 
Kangement, but in view of his previous ad- 
wission, his statement is not worthy of be- 
fief. He produced one witness, but this 
man’s evidence is of no value at all. It has 
been suggested in the course of arguments 
chat Zia-ud-din’s admission is not evidence 
against the other plaintiff, Narendra Nath 
but as Narendra Nath has acquired his in- 
terest in the property from Zia-ud-din, there 
s. no force in this suggestion. | have no 
aesitation in agreeing with the learned 
Subordinate Judge that the mortgagors did 
mter intothe agreement which the defen- 
lants-appellants have seb up. There is no 
xecessity for remanding this case to the 
earned District Judge for a finding upon 
be question of fact, as there are sufficient 
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materials before us to enable us to decide 
the matter for ourselves, 

It has been argued on behalf of the res- 

pondents thatthe provisions ofs. 92, Evi- 
dence Act, prevent the defendanis-appellents 
from proving the agreement as there is no 
mention of such an agreement in the deed of 
mortgage itself and the agreement would 
vary the terms of the contract of mortgage. 
The respondents rely upon the case of 
Muthu Kumaraswami Mudaliar v. Govinda 
Padayachi (1), where the learned Judge in 
his judgment says : 
..“Ifthe mortgagors have undertaken certain obliga- 
tions, for instance when the severally owned item of 
the hypotheca shall be rateably liable, one mortgagor 
can ne more set up an oral agreement against his 
fellow mortgagor for the purpose of varying the terms 
ofthe document than he could as aguinst his mort- 
gagee.” 

The learned Judge mentions two decisions 
of this Court in Mulchand v. Madho Ram (2) 
and Shamshul Jahan Begum v. Ahmad Walt 
Khan (3). It was held in the earlier case 
that the words in s. 92, Evidence Act “be- 
tween the parties to any such instrument” 
referred to the persons who on the one 
side and the’ other came together to make 
the contract cr disposition of property, and 
would not apply 10 questions raised between 
the parties on the one side only of a deed re- 
garding their relations to each other under 
the contract. This decision was followed in 
the later case. The learned Judge of the 
Madras High Court seems to have doubted 
whether these decisions were correct but 
he himself mentions that the agreement 
set up in the case before him was one 
between the mortgagee and the mortgagor, 
so that it was not really necessary for him 
tocome to any decision upon this point. 
In any event [ am bound to follow the 
decisions of this Court and even apart 
from authority, I think thatin the present 
case the question of varying the contract 
does not really arise. The agreement upon 
which the appellants based their case was 
one between the mortgagors that Musammat 
Imtiaz Begam and Zia-ud-din would take the 
whole of the money lent by the mortgagee 
and would be liable in the first instance to 
repay it while Fazal Ahmad would stand 
merely in the position of a surety. In other 
words, this was an agreement that there 
would be no right in Musammat Imtiaz 
Begam and Zia-ud-din to demand contribu- 
tion from Fazal Ahmad if they paid off the 
money due to the mortgagee. This agiee- 


(1) A IR 1932 Mad. 218; 137 Ind. Cas, 285; 35 L W 
145; (1935) M W N 168; Ind. Rul, (1982) Mad. 359. 

(2) 10 A 421; A W N 1888, 127. 

(3) 25 A 337; A W N 1903, 64. 
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“ ment could vary the contract expressed in 
the deed of mortgage only if there was some 
covenant in that deed that the mortgagors 
would be liable to contribution as between 
themselves. Itis not alleged that there was 
any such covenant. Itis not suggested that 
the right to, contribution arose out of any 
contract between the mortgagors;- it arose 
out of the statutory provisions contained in 
s. 82, Transfer of Property Act. I cannot 
see how it can be argued that the agreement 
between the mortgagors is set up to vary the 
terms of the contract of mortgage when there 
was no covenant in the contract of mort- 
gage upon the matter to which the other 
agreement relates. Ihave no doubt that it 
was open to the defendants-appellants to 
prove the existence of the agreement 
between the mortgagors if they could do 
so. The effect-of the provisions of s. 82, 
Transfer of Property Act, was dependent 
upon the non-existence of a contract io the 
contrary and it was, therefore, a question 
in issue whether such a contract existed or 
not. 

I have based my argument upon the as- 
sumption that the agreement set up was ore 
between the mortgagors alone, and that the 
mortgagee was not a party to it. The 
respondents have urged that the written 
statement, ifit set up an agreement on 
the subject of contribution at all, set up one 
to which the mortgagee was a party. It 
seems to me that the defendants-appellants 
in their written statement never suggested 
that the mortgagee had agreed that he 
would proceed against Fazal Ahmad's 
property only if the other property was not 
sufficient to discharge the mortgagors’ 
liability. I now come to another question of 
law. The respondents have argued that the 
agreement between the mortgagors. even, if 
itis proved, is not “a contract to the 
contrary” within the meaning of that term 
as used ins. 82, Transfer of Property Act. 
They have relied upon Ramabhadrachar v. 
Srinivas Ayyangar (4). In the head-note to 
that case it is stated that the Court held 
that the words “in the absence of a contract 
to the contrary” in s. 82, Transfer of 
Property Act, applied to contracts between 
a mortgagor and a mortgagee and that 
any agreement which was binding only as 
between the mortgagors was not “a contract 
tothe contrary” within the meaning of the 
‘section. The words actually used by the 
learned Judges were: 

“Having regard to the principle upon which the 
equitable doctrine of contribution ig based, as 


(4) 24 M 85. 
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illustrated in the English authorities to which our 
attention has been called, it seems clear that an 
agreement binding only as between the mortgagors 
isnot a contract to the contrary within the meaning 
of the section and that these words were intended 
to apply to contracts between mortgagor and 
mortgagee, contracts for example, under 
which some of the mortgaged properties were to be 
liable in the first instance and others were only to be 
liable in the event of the security of the properties 
liable in the first instance being insufficient.” 
- I do not say that the head-note is incorrect 
but as it is expressed, it may perhaps lead 
to misconception, as the latter half of it 
may be overlooked. The learned Judges 
never said that a contract between the mort- 
gagors would not be binding upon them; 
what they intended tosay apparently was 
that a contract between the mortgagors 
alone would not run with the land so as to 
bind any assigns or transferees. That was 
acase where the property belonging toa 
joint Hindu family was mortgaged and there 
was a subsequent partition by which the 
mortgaged property was divided into four 
shares. Atthe time of the partition the 
members of the femily who obtained those 
four shares agreed between them- 
selves that the shares would equally bear 
the charge created by the mortgage. One 
of the shares was afterwards transferred 
to another person and that share was sold 
in execution of a decree on the basis of 
the mortgage. . The proceeds from the sale 
were sufficient to discharge the whole of 
the liability. The transferee instituted a. 
suit for contribution and the question arose 
whether he was. bound to pay one-fourth 
of the mortgage-debt in respect of the 
value of the property which had come into 
his hands. The learned Judges held that 
he wes not bound by the contract bet- 
ween his transferor and the other mem- 
bers of the family. They said in fact : 

“The contract as between the parties, the owners. 
of the equity of redemption, is of course, binding, 
but it ig not a contract which binds their as- 
signs.” f 

The learned Judges never said that the 
contract ¿s between the members of the 
family would not have been binding if one 
of them had sued the other for contriba- 
tion after discharging the mortgage-debt. 
1 think, therefore, that this decision 18 Not 
authority for the wide proposition that in any 
case even when there has been no trans- 
fer, ihe agreement between the mortgagors 
alone would not be ʻa contract to the con-" 
trary’ within the meaning of s. 82, Trans- 
fer of Property Act, so that the property 
even of the parties to the agreement 
would: not be bound by it in the event 
of a suit for contribution in which - no- 
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transferees or assigns were concerned. The 
respondents have drawn our attention to 
three cases of this Court in which the 
decision in Ramabhadrackar v. Srinivas 
Ayypngar (4), has been affirmed by this 
Court. These are: Charan Singh v. Ganeshi 
Lal (5), Mohammad Inamullah Khan v. 
Aisha Bibi (6) and Jai Narain v. Rashik 
Behari Lal (7). 

In the first case the learned Judge who 
delivered the judgment of the Court said: 

“It has been judicially held that the expression 
‘a contract to the contrary’ in s, 82, means a 
contract between the mortgagor and mortgagee: 
see the decision in Ramabhadrachar v. Srinivas 
Ayyangar (4), and if that is a correct statement 
of the law, it follows that in the present case 
s. 82, is left to its full oy erations... 

It would appear, therefore, that he wasnot say- 
ing definitely that the decision was correct.” 


In the second case, Mears, O. J., certain- ` 


ly did say : 

“It has been held in Ramabhadrachar v. Srini- 
vas Ayyangar (4), that ‘a contract tothe contrary’, 
referred to in s. 82, Transfer of Property Act, means 
a ‘contract between the mortgagor and the mort- 
gagee. This decision has been approved of recent- 
ly by a Bench of this High Court in Charan Singh 
v. Ganeshi Lal (5)”. , 

In both thess cases, however, it was 
not necessary to consider the question at 
all because they were cases in which the 
mortgagee was attempting to rely upon 
a contract between the mortgagors alone, 
that is, contract to which he was no party 
and it was sufficient for the purposes of 
those cases to hold that a person cannot 
rely:upon a contract to which he is no party. 
The case of Charan Singh v. Ganesh Lal 
(5), was taken in appeal to the Privy 
Council, Ganeshi Lal v. Charan Singh (8). 
Their Lordships in delivering the judgment 
did not make eny reference to the case 
of Ramabhadrachar v. Srinivas Ayyangar 
(4), nor did they rely upon the principle 
set forth in that case. “The appellants,” 
they said : 

“Bought subject to the mortgage and paid a price 
for the property on that footing, and their conten- 
tion really amounts to this: that having paid for 
the property on the besis of its being subject to 
the mortgage they ought now to be allowed to 
have the benefit of it free from the mortgage and 
that without making any payment towards the 
attainment of that satisfactory result,” 

_ The learned Subordinate Judge had re- 
lied.on Mohammad Abbas v. Mohammad 


ae 24 A LJ 401; 94 Ind. Cas. 1048; AI R 1926 All. 


(6) 24 A LJ 71d; 96 Ind. Cas. 765. 

(7) ATR 1931 All. 546; 131 Ind. Cas. 545; Ind. Rul. 
(1931) All. 385, 

(8) (1930) A L J 753; 124 Ind. Cas 911; A I R1930 
P 0183; 57 IA 189; 52 A 358: 310 W N 661; Ind. 
Ral. (1930) P © 287; 32 Bom. LR 1146; 59 ML J 177; 
52 CL J 117; 32 L W 19 (P 0.) 
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Hamid ( $) end referring to this case, their 
Lordships said : 

“The decision in the case to which the Subordi. 
nate Judge referred may be justified on the footing 
that in that case there passed to the party from 
whom the contribution was sought, the benefit of 
the contract by which the money was to be applied 
so that he could say: ‘I have a contract which 
frees me from the liability to contribution which 
the section would otherwise impose upon me. 

The case of Muhammad Abbas v. Moham- 
mad Hamid (9) was one in which trans- 
ferees of part of themortgaged property 
relied upon ən agreement between their 
transferors end the transferees of another 
part of the morigaged properly to resist 
the claim for contribution and were success- 
ful in so doing. I think, therefore, on a reyiew 


of these authorities that it is not possiblo 
.to lay down the wide principle which the 


respondents assert that in no case can a 
contract not between the mortgagor and 
the mortgagee affect the provisions of s. 82, 
Transfer of Property Act. 

The third case of this Court to which I 
have referred was one in which it was 
held that there was no contract at all on 
the subject of contribution between the 
mortgəgors themselves or between the 
mortgagors, and the mortgagee. The cage. 
of Ramabhadrachar v. Srinivas Ayyangar 
(4) was mentioned. The learned Judge said 
that the defendant would not have been 
able to resist the claim unless he set up 
a clear contract and added that ‘any such 
contract would have had to be a contract 
to which the mortgagee would have assent- 
ed.’ In the circumstances of that case, 
however, it was not necessary to apply 
any such principle. It is necessary only 
to consider the result of the learned Dis- 
trict Judge’s decision to see that that deci- 
sion must be incorrect. Musammat Imtiaz 
Begam and Zia-ud-din were the persons 
who received the money advanced by the 
mortgagee. Musammat Imtiaz Begam 
through whom Zia-ud-din is claiming, paid 
of the whole of the debt. She was inno 
worse posilion afterwards than she had 
been in before. She had received the 
money and she had returned it. Fazal 
Ahmad received no benetit at all from the 
mortgage, -2nd yet the result now would 
be that he is to pay to the representative 
of Musammat Imtiaz Begam, practically 
as a gift, a proportion of the money which 
she had paid to the mortgagee. 

From the terms in which s. 82, Trans- 
fer of Property Act, is expressed, there 
is no justification for concluding that ʻa 


(8)9 AL J 499; 14 Ind, Oas. 179. 


122 
contract to the contrary’ mentioned therein 
is a contract between the mortgagor and 
the mortgagee. The term is very general 
and may refer to any contract. In the 
majority of cases it would appear that the 
mortgagee has no interest at all in the 
question of contribution between the 
various parts of the property. In so far as 
he is concerned, he is entitled to proceed 
ageinst the whole of the property or any 
part of it to realise the amount due to 
him. He may be interested if afterwards 
he acquires the equity of redemption in 
part of property bot in his capacity as 
a mortgagee alone he is not interested 
and, therefore, there seems to be no reason 
why he should be a necessary party to 
any contrect which involves the right of 
contribution between various portions of 
the property mortgaged. It is unnecessary 
in this case to consider in what circum- 
stances or in what manner the parties 
can enter into a contract which will run 
with the land. The important considera- 
tion is that no right or liability to con- 
tribution ever aroses at all, and thatin so 
far as the mortgagors themselves were 
concerned, Musammat Imtiaz Begam could 
never have claimed contribution from 
Fazal Ahmad. When she died, the mort- 
gage-debt had been paid, and there wes 
no mortgage subsisting. She had no charge 
on any part of the mortgage property, 
any it is impossible that any of her heirs 
should have such a charge. It has been 
argued that Zia-ud-din may be precluded 
from claiming contribution in respect of 
that part of the property which he in- 
herited directly, bat that he is not pre- 
cluded from claiming in respect of that 
property which he purchased from his 
sister's heirs. There is no force in this 
argument because there was no charge in 
favour of Musammat Imtiaz Begam which 
Zia-ud-din's sister could have inherited. I 
am satisied that the decision of the 
learned District Judge cannot ba upheld. 
I would allow the appeal, set aside the 
decree of the lower Appellete Court and 
restore the decree of the Court of first 
instance with costs throughout. 

Niamat Ullah, J—I am in entire agree- 
ment with the views expressed by my 
learned brother. I wish to add a few 
remarks in support of his conclusions. It 
is clearly established that Fazal Ahmad 
was only a surety in the mortgage tran- 
gaction. As against the mortgagee, how- 
ever, he and the property hypothecated 
by him were as liable as Imtiaz Begam 
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and Zia-ud-din, the principal debtors. Two 
sets of properties were hypothecated as 
security for the debt advanced by the 
morigagee, Nand Ram. One of them ex- 
clusively belonged to Fazal Ahmad, while 
the other belonged to Imtiaz Begam. 
Gia-ud-din had, at the date of the mort- 
gage, no interest in the mortgaged pro- 
perty. It is not disputed that the mort- 
gagee wes at liberty to proceed against 
the entire morigaged property, regardless 
of the fact that azal Ahmad had himself 
borrowed nothing and was made liable 
only to accommodate his relations, Imtiaz 
Begam and Zia-ud-din. Nand Ram actually 
obtained a decree, on foot of his mort- 
gage, against his three debtors. The 
decree directed the sale of both the pro- 
perlies. In view, however, of Fazal 
Ahmad's allegation made in the mortgagee’s 
suit thet he was only asurety, the Court 
directed that the property claimed by 
him be sold only in case the sale of the 
other property did not satisfy the mortgage 
money. Fazal Ahmadd’s property was not 
sold as payments made by Imtiaz Begam 
from the sale of her property satisfied the 
entire morigage money then due. All 
ae happened when Imtiaz Begam ‘was 
alive. 

If Musammat Imtiaz Begam had no right 
of contribution against Fazal Ahmad by 
sale of the latter's property, it is obvious 
that her heirs (a son, Zia-ud-din, and a 
daughter) would not inherit any such 
right. I am clearly of opinion that in the 
circumstances of the case Musammat Imtiaz 
Begam had no right of contribution against 
Fazal Ahmad, her surety under s. 82, 
Transfer of Property Act, or otherwise, 
That section merely prescribes the extent 
to which each of several properties subject 
toa common charge is liable for the en- 
cumbrance. As a general rule, such extent 
isto be determined with reference to their 
respective values at the date of the mort- 
gage. It is, however, open to the parties 
to the mortgage trensaction to vary this 
general rule. In the absence of a contract 
to the contrary between the mortgagee 
onone side andthe mortagors owning the 
several properties mortgaged on the other, 
the former is entitled to an encumbrance 
of the whole of what is due to him on 
every portion ofthe mortgaged property. 
The case, however, is different where the 
mortgagee agrees to split up his charge 
and hold particular properties liable for 
particular portions of such charge regardless 
of the value of the properties. In sucha 
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case, the mortgagee is bound by the agree- 
ment. Similarly, the ownersof two mort- 
gaged properties may contract themselves 
oub of the rule contained in s. 82, one 
agreeing to pay more than the amount 
proportionate tothe value of his property 
and the other agreeing to pay less than 
the proportionate value of his property. 
On payment by one of the mortgagors of 
the entire encumbrance he would be en- 
titled to contribution notin terms of s. 82, 
but in terms ofthe agreement between 
him and the co-mortgagor. It is clear to 


me thatto an agreement operating between. 


the co-mortgagors alcne the mortgagee is 
not anecessary party nor isit open to 
one of the mortgagors to escape liability 
under the agreement between him 
and his cc-mortgagor on the ground that 
the mortgagee was no party to it. : 
In the case before us, Fazal Ahmad 
was only a surety. The entire sum ad- 
vanced by the mortgagee, Nand Ram, had 
been taken by Imtiaz Begam to help her 
son, Zia-ud-din, in his business. The tran- 
saction, properly analyzed, hes a clear 
implication to the effect. that the principal 
debtors ‘would he liable to pay the debts 
to the creditor, whois, however, at liberty 
to proceed both against the principal 
debtor and the surety. The relationsnip of 
the surety and the principal debtor im- 
. plied the ultimate liability of the princi- 
pal debtor though as against the creditor 
their liabilities are co-extensive. This is 
perfectly clear from ss. 126 and 128, Con- 
tract Act. Where, in consequence of the 
liability of the principal debtor and the 
surety being co-extensive, the surety has 
had to pay to the creditor, he is at once 
clothed with the right to recover it from 
the principal debtor (s. 140, Contract Act), 
andthe surety is not only entitled to 
recover the debt personally from the prin- 
cipal debtor, butis entitled to the benefit 
of the security which the creditor had 
against the principal debtor (s. 141, Contract 
Act). Bearing these rules in mind in deter- 
mining the rights and liabilities of Imtiaz 
Begam and Fezal Ahmad on the former 
having paid the entire mortgage money, the 
equities can work out only in one way. On 
the claim ofthe creditor being satisfied by 
Imtiaz Begam or by sale of her property, 
her own debt was completely paid up. 
There wasno room forthe application of 
the docirine of contribution which pre- 
supposes the existence ofa debt payable 
by two persons. . 
The phrase “in the absence of a contract 
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to the contrary”, occurring in s. 82, Transe 
fer of Property Act includesan implied 
agreement between the surety and the 
principal debtor, and has the same effect 
as an agreement embodied in a separate 
deed providing that in case theentire debt 
is satisfied by sale of the principal debtor's 
property the latter will have no claim 
egainst the properly hypothecated by the 
surety as such. Suppose Imtiaz Begam 
could have instituted a suit sgainst Fazal 
Ahmad and enfcreed ccntribution by sale 
of his property Fazal Ahmad would forthwith 
be entitledto recover the same amcunt he 
having discharged the ` liability of the 
principal debtor, Imtiaz Begam. It is 
obvious that no Court would countenance 
a claim of Imtiaz Begam in face of her 
own corresponding liability toher surety 
Fazal Ahmad. ‘The two liabilities cannot 
co-exist and automatically adjust them- 
selves. In this view Imtiaz Begam id 
not, inthe first place, acquire any right 
of contribution against her surety Fazal 
Abmad and inthe second place if she did 
theoretically acquire such right, it wag 
forthwith extinguished by the operation of 
the equity in favour of Vazal Ahmad. 
Some complication will be introduced 
where two persons owning separate prop- 
erties jointly morigage them to a mort- 
gagee, but contract themselves out of the 
rule of contribution enacted in s. 82, 
Transfer of Property Act, and the interest 
of one of them in the mortgaged property 
passes to a transferee. In such a case, 
the agreement between the mortgagors 
being personal will not run with the land 
andthe transferee, atany rate a bona fide 
transferee for value without notice who is 
not bound by the personal undertaking of 
his transferor cannot be deprived of the 
right of contribution which attaches to the 
land transferred to him. The personal 
agreement of the transferor cannot be 
successfully enforced against his transferee 
who isentitled to all the benefits arising 
out of his ownership ofthe land which 
was subjecttoa common charge which the 
transferee has had to discharge. His 
transferor’s agreement foregoing contribu- 
tion cannot be enforced against the trans- 
feree in derogation of his right as the 
owner of the. land under s. 82, Transfer 
of Property Act. This position will exist 
only when the transferee has had to pay the 
entire encumbrance and the personal agree- 
ment of his transferor is sought to be en- 
forced against him. The present case is free 
from acomplication of this kind, The ori- 
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ginal mortgagor, Imtiaz Begam, 
whom her personal undertaking, implied 
in the relation of surety end principal 
debtor between herself and Fazal Ahmad, 
could be enforced, had herself paid the 
debt. No third person intervened when 
the right of contribution is said to have 
accrued in consequence of payments by 
her ofthe ertire mortgage money. Rama- 
bhadrachar v. Srinivas Ayyangar (4), was 
a case in which the question was whether 
a personal covenant in modification. of the 
right of contribution under s, 82, was 
binding ona subsequent transferee, who 
had to p3y the entire mortgage money. That 
case is easily distinguishable from the 
present case onthe above ground and is 
no authority for the proposition contended 
for by the learned Advocate for the res- 
pondent. 

‘My learned brother has dealt with the 
other cases cited in’ arguments. I have 
nothing toadd to his remarks. I concur 
in allowing the appeal, setting aside the 
decree of the lower Appellate Court and 
restoring that of the Court of first in- 
stance. 

By the Court.—The appeal is allowed, 
the decree ofthe lower Appellate Court is 
seb aside and that of the Court of first 
instance is restored with costs throughout. 

D. i Appzal allowed. 
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LAHORE HIGH COURT 
’ Civil Revision Petition No. 98 of 1935 
July 15, 1935 
Din Mottammap, J. 


MANGHOO RAM—PLAINTIFR-—PETITIONER 
A Versus 


Firem GIRDHARI LAL-RAM CHAND 
AND OTAERS-—DEFENDANTS—OPPOSITE 
_ PARTIRES 

Civil Procedure Code (Act V of 1908), s. 115 —Court 
taking one view of points of law while another was 
possible—-No question of jurtsdiction— Revision, whe- 
ther lies—Limttation Act (IX of 1908), Sch. I, 
Art. 158—Objection to award in answer to appli- 
cation for making award rule of Court—Art. 158, 
whether applies. 

Where there was no question of jurisdiction in- 
volved, the only grievance against the order of the 
District Judge being that he decided the points of 
law involved inthe case erroneously against the 
petitioner and it was possible to take a different 
visw of the points of lew involved in the case: 

Held, that in view of the clear exposition of s. 115, 
the High Court was precluded from interfering in 
revision with the order of the District Judge. 

Article 158, Sch. I, Limitation Act, cannot apply to 
an‘objection to an award, in a written statement which 
a defendantis required to file in answerto an ap- 


plication for the purpose of having the award made a. 
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rule of Court. Badruddin Hasan v. Amir Begam (iy, 
followed. 

C. Rev. P. from a decree of the District 
Judge, Multan, dated November 8, 1934. 

Messrs. Nawal Kishore and R. K. Tandan, 
for the Petitioner. 

Mr. Gobind Ram Khanna, for the Opposite 
Parties. 

Order.—This is a petition for revision of 
the order of the District Judge, Multan, 
dated November 8, 1934, reversing the 
judgment and decree cf the Subordinate 
Judge, Second Class, dated July 26, 1933, 
and dismissing the plaintiff's suit with costs 
throughout.' 

Counsel for the respondents has raised a 
preliminary objection that this revision is 
not competent. In support of his conten- 
tion he has relied on Balkrishna Udayar v. 
Vasudeva Aiyar (1), where in their Lord- 
ships of the Privy Council have observed as - 
follows: 

“Section 115, Civil Procedure Code, enables the 
High Court, in a-case in which no appeal lies, to call 
for the record of any case if the Court by which 
the case was decided appears to have acted in 
the exercise of a jurisdiction not vested in it by 
law, or to have failed to have exercised a jurisdiction 
vested in it,or to have exercised its jurisdiction 
illegally or with material irregularity and fyrther 
enables it to pass such anorder in the case as the 
Court may think fit, 

It will be observed that the section applies to 
jurisdiction alone, the irregular exercise, or non- 
exercise of it, or the illegal assumption of it. The 
section is not directed against conclusions of law 
-or fact in which the question of jurisdiction is not 
involved," 


In my opinion this objection must prevail. 
There is no question of jurisdiction involved 
in this petition, the only grievance against 
the order of the District Judge being that 
he has decided the points of law involved 
in this case erroneously against the petition- 
er. [ have no hesitation in saying that it was 
possible to take a different view of the 
points of lew involved in the case but in 
view of the clear exposition of s. 115, as 
contained in the passage quoted above, I 
am precluded from interfering with the 
order of the District Judge. 

Counsel for the petitioner has urged that 
in entertaining an additional objection to 
the award after the lapse of 10 days, provid- 
ed for under Art. 158, Limitation Act, the 
lower Appellate Court exercised a juris- 
diction which was not vested in it by law. 
This is, however, beside the point, as no 
such plea was raised hefore the District 
Judge and the judgment of the District 

(1) 40 M 793; 40 Ind. Cas, 650; AIR 1917 P C71; 
44 I A261; 15A L J 645;2 P L W 101; 33M LJ 69. 


26 O L J 143; 19.Bom. L R 715; (1917) M W N 628: 
6 L-W 501; 22 O W N 50; 11 Bur. LT48 (PO), ° 
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Judge makes ħò reference to it. Apart from 
the fact that the position urged by the 
Counsel is not legally sound, it is clear that 
the District Judge is not responsible for 
entertaining the additional objection. As 
remarked by Lindsay, A.J. C. and Rafique, 
A. J. C. in Badruddin Hasan .v. Amir 
Begam, 13 Ind. Cas. 520 (2): 

“Article 158, Sch. 1, Limitation Act, cannot apply 
to a written statement which a defendant is required 


to file in answer to an application for the purpose of 
having the award made a rule of Qourt.” 


Counsel has next urged that at least the 


signatories to the agreement were bound. 


by the decree and the District Judge should 
not have dismissed the suit as against 
them. On this ground also he cannot 
succeed. As stated above, I have no juris- 
diction to entertain this petition for revi- 
sion and this question would have arisen 
only if I had such jurisdiction. I accord- 
ingly dismiss this petition with costs. 
Revision petition dismissed. 


D. 
(2) 13 Ind. Cas, 520; 14 O O 308. 





RANGOON HIGH COURT 
First Civil Appeal No. 47 of 1935 
August 14, 1935 
* Paan, C. J. anp Mya Bu, J. 
GOURI SINGH— -APPELLANT 
: versus i 
BOKKA VENKANA—RasronbgnT. 

Malicious prosecution—Complaint —Refusal to 
issue process and dismissal of complaint under 
s. 203, Criminal Procedure Code (Act V of 1898)— 
Suit for damages for malicious prosecution, if ties 
—Practice—Procedure in vogue in India to be fol- 
lowed in Indion Courts. 

Until process is issued the person of whose con- 
duct complaint is made is not an accused person, 
nor is he being prosecuted, Where the Magistrate 
refused to issue process and dismissed the com- 
plaint under s, 203, Criminal Procedure Code, a 
suit for damages for malicious prosecution does 
not lie. Gopal Jan v. Bholanath Khettry (1), follow- 
ed, Imperatrix v, Lakshman Sakharam (12) and 
Ahmedbhait Habibbhat v. Framji Edulji , Bamboat 
(13), dissented from. 

It is more important that Indian Courts should 
have regard to the form of the procedure in vogue 
jn this country. 

F. ©. A. against the decree of the High 
Court, dated February 21, 1935. 


Mr. S. Datta, for the Appellant. 

‘Mr. P. N. Ghose, for the Respondent. 

Page, C. J—We are much obliged to 
the learned Advocate for the skill and care 
they have taken in presenting their argu- 
ments tothe Court. The suit out of which 
the appeal arises was brought to recover 
damages for malicious prosecution. ‘The 
material facts are not in dispute. The 
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defendant filed a complaint in the Court 
of the District Magistrate, Rangoon, agaihst 
the plaintif in which he charged 
him with having committed offences 
under ss. 380,427 and 445, Indian Penal 
Code. The case was transferred to the 
Third Additional Magistrate, Rangoon, who, 
not being satisfied with the genuineness 
of the complaint, ordered that it should 
be investigated by the District Superin- 
tendent of Police. On receiving the re- 
port from the Police Officer, the Magis- 
trate refused to issue process against the 
plaintiff, and dismissed the complaint under 
s. 203, Criminal Procedure Code. There- 
upon the plaintiff filed the present suit. 

The question is whether in the above 
circumstances the suit lies. If there has 
been a prosecution of the plaintiff it does, 
secus it does not. Now, under Chap. XVI, 
Criminal Procedure Code, rules are laid 
down with respect to the steps that a 


` Magistrate should take before he issues 


process; or in other words these provi- 


. sions relate to the consideration of the 


question whether or not the person against 
whom a complaint has been made shall 
be prosecuted. Chapter XVII is headed: “Of 
the commencement of proceedings before 
Magistrates" which are to take place after 
the Magistrate has decided that process 
shall issue. Until process is issued, the 
person of whose conduct complaint is made 
is -notan accused person, nor is he being 
prosecuted. In the present case the Magis- 
trate refused to issue process, and dis- 
missed the complaint under s. 293. In 
my opinionin such circumstances the pre- 
sent suit does not lie. In Gopal Jan v. 
Bholanath Khettry (1), the very question 
now under consideration arose, and was 
decided against the plaintiff by Jenkins, 
O. J., and Woodroffe, J. The learned 
Chief Justice observed : : 


“Now in this case the stage indicated in Chap. XVII 
the commencement of proceedings before the Magis- 
trate was never reached: the Magistrate dismissed 
the ‘complaint under s. 203. A series of decisions of 
the Code further shows that as process was not 
issued the plaintiff Golap Jan never became an 
accused; he was not a party to the investigation 
held under s. 202, Criminal Procedure Code; nor 


-was he entitled to claim under s. 304 the right 


to be represented by a pleader at that investigation, 

Tf as is said, he was present and was repre- 
sented by a pleader, that was not by compulsion 
of law but of his own free will. In my opinion, 
therefore, Pugh, J., rightly decided that matters 
had not advanced to the stage necessary to support 
a suit for malicious prosecution.” 

1 respectfully agree with the views 
expressed upon this subject in Gopal Jan 


(1) 38 O 880; 11 Ind, Cas. 311; 150 WN 917, 
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vV. Bholanath Khettry (1). The question 
has been determined in the same sense 
in De Rozario v. Gulab Chand Anundjes 
(2): Nagendra Nath v. Basanta Das (3); 
Meeran Sahib v. Ratnavelu Mudali (4); 
Sanjivi Reddi v. Koneri Reddy (5); 
Ali Muhammad v. Zakir Alè (6) and 
Subhag Chamur v. Nand Lal Sahu (7). 
In this connection reference has some- 
times been made to English authorities ; 
but in my opinion, it is more important 
that we should have regard to, the form 
of the procedure in vogue in this country. 
If however the English cases are consider- 
ed, it appears that the view taken by the 
“ Court of Appeal in Yates v: The Queen 
(8), is in consonance with the opinion that 
we hold, Brett, M. R. observed: 

“Por my own part I consider that laying ths 
information befors the Magistrate would not be 
the coramencement .of the prosecution, because the 
Magistrate might refuse to grant a summons, and 
if no summons, how could it be said that a pro- 
secution against any one ever commenced?” 

And Cotton, L. J. added: 

“Then it was said there was an analogy bet- 
ween this and procsedings before a Magistrate, 
and that there was authority to show that pro- 
secutions by means of proceedings before a Magis- 
trate commenced when the information was first 
laid before him. The analogy is not perfect, but 
even if it were the authorities, when looked at in 
no way support the proposition contended for. Ths 


‘ease relied upon in support of contention was that. 


of Clarke v. Postan (9). It was an action for 
having maliciously brought a false charge against 
the plaintiff before a Magistrate, and in the judg- 
ment nothing whatever 18 stated as to when the 
rosecution was commenced. It appears clearly, 
Lowered! from the ‘facts there, that not only had 
an information been filed, but that the plaintiff had 
been summoned before a Magistrate to answer & 
charge made against, her, so that it was not 
laying an information or making a charge, but 
the summons before the Magistrate, which ought 
to be considered the commencement of the prosecu- 


tion.” 
On behalf of the respondent reliance 
was placed upon two cases decided by 
‘the Galoutta High Court in C. H. Crowdy 
v. L. O. Reilly (10) and Bishun Pershad 
Narain Singh v. Phulman Singh (11). In 
(2) 310 358; 6 Ind. Cas. 877. 
(3) 57 C 25; 125 Ind. Gas. 667; A I R 1930 Cal. 392; 
—Tnd. Rul. (1930) Cal. 587. 
(4) 37 M 181; 21 Ind. Cas, 703; 25M LJ1. 
5) 49 M 315; 93 Ind. Cas 8; AT R1926 Mad. 521; 
23` L W 327, 50M L J 460 i 
(6) 53 A 771; 136 Ind. Cas. 369; A I R 1931 All. 665; 
(1931) ALJ 611; Ind. Rul. (1932) All. 193. 
(7) 8 Pat. 285; 118 Ind. Cas. 183; A I R 1929 Pat. 
27); 10 P L T 415; Ind. Rul, (1929) Pat. 485, 
(8) (1884) 14 Q BD 618; 54 LJ Q B 258; 33 WR 


' 482: 53 L 'T 305. 
(9) (1834) 6C & P 423; 40 R R Bll. 


(10) 17 O W N 554; 18 Ind. Cas. 787, 17 CL J 


105. 
(11) 19 C W N 935; 27 Ind, Qas. 449; A IR 1915 Cal. 


79; 200 Ld l8, 
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neither of those *cases did the Court 
affects to dissent from De Rozario vV. 
Gulab Chand Anundjee (2) and Gopal Jan 
v. Bholanath Khettry (1), and the earlier 
case; were distinguished upon the ground ` 


“that in them: no process was issued against 
the person of whose conduct complaint 


was made, whereas in C. H. Crowdy v. 
L. O. Reilly (10) an order was issued 
against the plaintif enjoining him and 
all his servants not to go upon the land 
in respect of which proceedings under 
s. 115, Criminal Procedure Code, had been 
instituted, and in Bishun Persad Narain 
Singh v. Phulman Singh (11) it was pointed 
out by Mookerjee, J.; that: 

"In the present case, notice was issued upon the 
plaintiffs by the Deputy Magistrate, evidence was 
taken on both sides and the Government Pleader 
appeared in support of the application by the 
Obviously the plaintifis in the case 
before us were in a very different position in the 
Criminal Court from that occupied by the plaintiff 
in De Rozario v. Gulab Chand Anundjee (2). Tne 
case of Gopal Jan v. Bholanath Khetiry (1) also is 
distinguishable on the facts.” 

The main, if not “the only question 
that arose in the two later Calcutta cases 


. was whether the term ‘prosecution’ could 


be applied to proceedings under the pre- 
ventive sections of the Code; although, 
no doubt, in those cases there wefe cer- 
tain observations ‘which were not consist- 
ent with the view taken by Jenkins, C. J. 
and Woodroffe, J,, in Gupal Jan v. 


Bholanath™ Khettry (1). In my opinion, 
“however, for the reasons that I have stated 


the decision in Gopal Jan v. Bholanath 
Khettry (1) was correct. In Imperatrix v. 
Lakshman Sakharam (12) and Ahmedbhav 


Habibbhui v. Framji Kdulji Bamboat (13); 
a different opinion was expressed as to 


when a prosecution commences, but I am 
unable to assent to the conclusion to 
which the learned Judges came upon this 
question in those cases, and, with all 
respect, I cannot persuade myself that it 
was correct. lor these reasons the appeal. 
is allowed, the decree from which the 
appeal is brought set aside, and the suit 
dismissed. The appellant is entitled to 
his costs, five gold mvhurs in each Court. 
Mya Bu, J.—I agee. 


N. Appeal allowed, 
aa 2 B81. 
13) 28 B 226; 5 Bom. L R 940. 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 118 
of 1935 
August 2, 1935 
BRAUND, J. 


2 
V. E. R. M. N. R. M. KASIVISWANATHAN 
CHETTYAR— APPLICANT 
VETSUS 
INDO-BURMA PETROLEUM Co., Lrp.—_ 
Opposite Parry. 

Companies Act (VII of 1913), s. 38, Table A, 
cls. 21, 22—Articles of Association of company— 
Binding nature of, on members and their re- 
presentatives—Company acting to letter of Articles 
—Whether cain besaid to be acting without sufficient 
cause—Cls, 21 and 22 of Table A--Scope of— 
Whether appropriate in India when legal title 
can be obtained without probate, etc. 

A member of a company and those claiming 
through him are bound by the Company's Articles 
of Association; in any case in which the company 
and its Directors literally and bona fide carry 
out the provisions of the Company's Articles of 
Association it or they cen never be said to 
be acting ‘without sufficient cause’. It is a mis- 
reading of those. words in s. 38, Companies 
Act, to suppose that they confer upon the Court 
jurisdiction to make a roving inquiry as to 
whether what has happened is desirable or even 
reasonable, 

Where by the contract of membership restric- 
tions and conditions have been imposed in the 
articles themselves and those restrictions and 
conditions are insisted upon by the ccmpany, 
the company cannot in insisting upon them be 
held to act‘without sufficient cause, within the 
meaning of s. 38, Compenies Act. 

Clauses 21 and 22 of Table A, 


Companies 
Act which follow closely 


cl. 20 and 21 of Table 


A, English Companies Act of 1929, while appro- , 


priate to a.system such as that prevailing in 
England under which a legal title from a de- 
ceased person-can only be traced either through 
probate or through lettters of administration 
are hardly so appropriate 10 a system under 
whicha legal title by devolution may be obtained 
apart altogether from and without either probate 
or letters of administration, 

Mr. P. B. Sen, for the Applicant. 

Mr. Clark, for the Opposite Party. 

Judgment.—In this Civil Miscellaneous 
application a certain Ohettyar, by name 
V. E. RM. N. R M. Kasiviswanathan 
Chettyar, claims under s. 38, Companies 
Act, to have the register of the Indo- 


Burma Petroleum Co., Ltd., rectified by ` 


having his name entered therein in 
the place of that of his deceased father, 
V. E. R.M. N.R. M. Ramanathan Chet- 
tyar. Section 38, Companies Act is in these 
terms: a 

“(1) IE (a) the name of any person is fraudul- 
ently or without sufficient cause entered in or 
omitted from the register of members of a com- 
pany; or (b) default is made or unncessary delay 
takes place in entering on the register, the fact 
of any persun having ceased to be a member, the 
person aggrieved, or any member of the company, 
or. the company, mey apply to the Court for rectis 
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fication of the register. (2) The Oourt may either 
refuse the application, or may order rectification of 
the register and payment by the company of any 
damages sustained by any party aggrieved, and 
may make such order as to costs as it in its des- 
cretion thinks fit. (1) On any application under 
this section the Court may decide any question 
relating tothe title of any person who is a party 
to the application to have his name entered in or 
omitted from the register, whether tne quest/o2 
atises between members or alleged members or 
between members or alleged members on the one hand 
and the company on the other hand; and general- 
ly may decide any question necessary or ex- 
pedient to be decided for rectification of the 
register. Provided thatthe Court may direct an 
issue to be tried in which any question of law 
may be raised and an appcal from the decision 
on such an issue shall lie in the manner direct- 
ed by the Code of Civil Procedure, 1903, on the 
grounds mentioned in s. 100 of the Code.” 

The petitioner's father held, and his 
name was entered in the register of mem- 
bers of thecompany in respect of, 24 or- 
dinary shares in the company. He died 
on Agust 13, 1934. [tis stated in the peti- 
tion that the deceased gentleman and his 
son, the petitioner, formed joint Hindu 
family governed by the Mitakshara branch 
of the Hindu Law; and it is said that 
the sharers in question formed part of 
their undivided joint family property. It 
is accordingly alleged that the shares in 
question devolved upon the petitioner as the 
surviving membersof the joint Hindu 
family by survivorship andit is in right 
of such survivorship that the petitioner's 
name is sought to be entered in the 
register in respect of these shares. V. E. 
R. M. N. R. M. Ramanathan Chettyar died 
intestate and there have been no letters 
of administration granted‘in respect of his 


estate.” The relevant Articles of As- 
socistion of the company dealing with 
transmission of shares are Arts. 41 and 


42, and in view of the difference of opinion 
which has arisen, | propose to set them 
outin full: 

“4l The executors or administators ofa deceased 
member (not being one vf several joint-holders), 
shall be the only perons recognised as having any 
title to the shares registered in the name 
of such member, and in case of the deatn of any 
one or more of the joint-holders of any shares, the 
survivors shall be the only persons recognised by 
tne company as having any title to or interest in 
such shares. Nothing ‘herein contained shall 
operate torelease the estate of a deceased joint- 
holder from any liability in respect of any shares 
jointly held by him.” ‘ 

“g2 Any person beccming entitled to shares in 
consequence of the death or insolvency of any 
member, upcn preducing such evidence that he 
sustains the character in respect of which he pro- 
peses to act under this article orof his titleas the 
Directors think sufficient, may, with the consent 
of the Directors be registered asthe holder theres 
of or may, subject to the regulatione ag to tranga 
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fers herein contained, transfer such shares to any, 
other parson. This article is hereinafter referred to 


ct 


as the ‘transmission clause, z 
The petitioner by his Advocate, Mr. P. 
B. Sen, wrote to the Managing Agents of 
the Company on May 15, 1935, setting out 
the title by survivorship that I have al- 
ready mentioned and offering to produce 
such evidence in support thereof as the 
Directors might require and asking to be 
‘entered in the register in respect of 
“these shares. The company, however, by 
its reply took the view that it was un- 
willing to assume the responsibility of deter- 
mining whether the petitioner’s title was 
a good one or‘not and required the peti- 
tioner to furnish himself with and to 
produce a succession certificate in respect 
of the shares in question. Issue has heen 
joined between the parties upon that 
view. The company relying upon Arts. 41 
and 42 has maintained its position ‘that 
it cannot be required to adjudicate upon 
the petitioner’s title and, in the absence 
of letters of administration or a succession 
certificate, to enter his name in the regis- 
ter. Those are the circumstances in which 
it comes before me. Before deciding this 
issue, it is not, L think, inappropriate to 
observe that Arts. 41 and 42 of this Com- 
pany's Articles of Association substanti- 
ally reproduce, though not in quite the 
same language, cls. 21 and 22 of Table 


A, Indian Companies Act which itself.. 


follows closely cls. 20 and 2 of Tabile’A, - 
English Companies Act of 1929. It appears | 
to me that these clauses while appropriate 
to a system “such as that prevalling in 
England under which a legal title from 
a deceased person can only he traced 
either through probate or through letters 
of administration, are hardly so appropri- 
ate to a system under whicha legal 
“title by devolution may be obtained: apart 
altogether from and without either pro- 
bate or letters of administration. I make, 
that comment only because it appears to 
me to be the cause of the difficulty in the 
present case. ' : 


Turning now to s. 38, Indian Companies 
Act, it isto be observed that sub-para. (a) 
deals witha case in which the name of 
any person is ‘fraudulenty’ or ‘without 
sufficient, cause’ entered in or omitted from 
the register of members of the company. 
In the present case there is no question 
of fraud. The question is whether the 
company insists upon ils present’ view 
. with or without ‘sufficient cause.’ It is, I 
-.. think axiomatic and needs no authority to 


establish or support the proposition that 
a member of the company and those 
claiming through him are bound by the 
Company's ‘Articles of | Association. It 
forms contract between them and, speak- 
ing generally, [ do not think thatin any 
case in which the company and its Direc- 
tors literally and bona fide carry out the 
provisions, of the Company's Ariicles: of 
Association it or they can ever be said to 
be acting ‘without sufficient cause.’ It 
is, I think a misreading-of those words 
in s. 38, Indian Companies Act, suppose 
that they confer upon the Court jurisdic- 
tion to make a roving inquity-.as to 
whether what hes happened is desirable 
or even reasonable. What they méan, I 
think, is that they catch all cases,” other 
than that of fraud, in which the name of 
the person entitled to be entered in the 
register is kept off the register by the 
Directors for a reason which cannot be 
justified by the Articles. The right of 
transfer and the phenomenon of] tirans- 
mission of share are (subject to the Arti- 
ctes and in the case’of a private company 
to certain statutory provisions) inherent. 
But where by the contract of menibership 
restrictions and conditions ‘have been 
imposed in the articles themselves’ and. 
those restrictions and conditions are insist- 
ed upon by the company, Ido not think 
that the company can in insisting upon 
them be held to act ‘without sufficient, 
cause’ within the meaning of .s. 38, Indian 
Companies Act. -> coe 
The short answer in the present case. ig 
to my mind to be found in Art. 41. 
Whether it be appropriate or not to the 
system of devolution of interes) on death 
prevailiug in this country, that article pro- 
vides ‘in the clearest language that the 
executors or administrators of a deceased 
member shall be the only persons recog- 
nised as having any title to the shares 
registered in the nameof such member. 
In the present case deceased member was 
V. E. R.M. N. R. M., Ramanathan Chet- 
tyar and, qua member, he obviously was not 
a joint holder. His name alone was en- 
tered inthe register and the company 
neither did nor could recognise any joint 
family interest in equity which may have 
underlain the sole registered title of the 
holder. Accordingly under Art. 41 it ap- 
pears to me that the company had a right, 
and (subject to Art. 42) a duty, to recog- 
nise only the executors or administrators 
of the deceased member. Article 42is a 
common form of article offering to the 
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- company adiscretionary power to escape 
the inconvenience of having upon its regis- 
ter indefinitely the name of a deceased 
person in cases where no probate or letters 
of administration have been obtained. 
It is to be observed that itis a discretion- 
ary power in the Directors to register in 
the name of, ora transfer by any person 
other than the executor or administrator 
under that article. It is not, I think, a power 
which the company can be compelled to 
exercise although in the present case the 
company hasin fact offered to exercise 
that power by accepting the evidence of a 
succession certificate. There is not allega- 
tion in the present case either of fraud 
or lack ofbuna fides on the part of the com- 
pany and indeed the company in taking 
its present viewis doing so, I aminform- 
ed, purely as a matter of principle in order 
to ascertain with some authority exactly 
what its positionis. In the circumstances 
I am unable to see any reason why what- 
ever the consequences may be, the com- 
pany can be compelled io depart from its 
own articles. 

It is, however, said by Mr. P. B. Sen 
on behalf of the petitioners that this pro- 
duces ah absurdity. I am inclined to the 
view that it does. But 1 cannot see in 
that any ground upon which I can compel 
the company to act contrary to its own 
articles or whereby I can substitute for 
Arts. 41 and 42 provisions which T do not 
find therein. It is Mr. Sen's contention 
that in the present case the case being 
one ofa joint Hindu family, neither letters 
of administration nor a succession certi- 
ficate can inlaw be obtained to the estate 
of the deceased shareholder. I am not, 
I think, concerned, for the reasons I have 
given, to decide whether that is so or not; 
and I should in any case be reluctant to 
do so in view of the possibility of that 
very question in this case eventually 
coming upto be decided. I do, however, 
permit myself tosay that I am by no 
means satisied upon the authorities that 
he had cited to me that letters of admini- 
stration cannot be obtained in such a case 
as this; and, indeed there is I think 
some ground, upon the views expressed in 
at least one of the reported cases by a 
learned Judge of this Court, for suppos- 
ing that it is by no means impossible 
that in this Court letters of administration 
canbe granted even in a tase such as 
this. Even, however, if that- were.not-so, 
that would, Ithink, afford no ground 
upon which Ican impose upon the -com- 
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pany, ‘in invitum, a departure from its 
own Articles of Association. In the cir- 
cumstances, therefore, it is my view that 
the contention of the company isin strict- 
ness correct and this petition must be 
refused. The company, rightly, I think, 
does not ask for any costs. 


N. ` Petition refused. 


CALCUTTA HIGH COURT 
Government Appeal No. 4 of 1934 
January 31, 1935 
Lort-WILLIAMS AND JAOK, Jd. 
SUPERINTENDENT anp REMEM- 
BRANGER or LEGAL AFFAIRS, 
BENGAL—ApPaLLANT 

VETSUS 
L. E. RENNY AND 0TdERS— ACCUSED 
— RESPONDENTS 
Public Gambling Act (III of 1867), s. 18—Proseeu- 
tion under — Essentials to be proved—Dart game— 
Additional side-betting on results of throwing darts on 
second board and table—Offence—Fact of dart game 
not being gambling — Whether affects question as to 
whether side-betting ts gambling. h i 
Before the prosecution can succeed in proving & 
case under s. 13, Public Gambling Act, they must 
bring home clearly to the accused persons that they 
were responsible for carrying on the game and, 
therefore, were gambling at the time when the 
offence is alleged to have been committed. 

. Where the evidence as to dart game being played 
was vague but in addition there was also a side 
betting upon the result of throwing darts by the use 
of a sezond board coupled with other elements in 
the game arising from the employment of the second 
board and the table upon which the tickets were 

laced: k 

Held, that the fact that tho dart game itself cannot 
be said to be a gambling game, does notin any 
substantial way affect the question whether what the 
accused were alleged to nave been doing amounted to 
gambling or not, Saligram Khettry v. Emperor (1), 
explained and distinguished. 


Messrs. Khundkar and Anil Chandra Roy 
Chowdhury, for the Crown. 


Lort-Williams, J.—This is an appeal by 
the Remembrancer of Legal Affairs, Bengal, 
on behalf of the Government of Assam, 
against a decision of the Extra Assistant 
Commissioner of Dibrugarh, acquitting the 
respondents of an offence under s, 13, 
Public Gambling Act (Act II of 1867). It 
appears that on some carnival ground in 
Dibrugarh, a kind of game was played 
which, the prosecution alleged, was a gamb- 
ling game. There were employed in the 
game an ordinary dart board with numbers 
upon it, another board with corresponding 
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numbers in rows, and a table with correspon- 
ding numbers upcn it. It was alleged that 
people bought tickets, which they placed 
upon one or other of the numbeis upcn the 
table. Then one of them wes given 2 dart 
or darts which he: aimed atthe dart board 
and, according as the darts hit particuler 
numbers on tke dart board which cor- 
responded with the same numbers on the 
table, the person who had placed tickets on 
the table won or lcst, that is to say, the 
winners received some payment from the 
person who was the owner and organiser of 
the game and the implements used for carry- 
ing iton. The evidence shows that such a 
game was carried on in this carnival 
| grounds, and that the respondent Renny was 
either the owner of the implements or the 
organiser of the game, and that the other 
two respondents, in some way or other, 
assisted him in carrying it on. All this 
evidence is rather vague and insufficient in 
its present form. Before the prosecution can 
succeed in proving the cese alleged, they 
must bring home clearly to the three accused 
persons that they were responsible for carry- 
ing cn the geme and, therefore, were gam- 
bling at the time when this offence is alleged 
to have been committed. There is also 
evidence to show that certain persons bought 
tickets and placed them on the table, end 
that one or other of them, threw a dart. 
There isno evidence to show that any of 
these persons won anything on this occasion. 
But there is a suggestion that, according to 
the rules, ifa dart had hit some particular 
number or numbers, then the persons who 
paid for the tickets and placed them on the 
table would have received money, that is to 
say, would have won their bets. 

“The evidence leads me to think that the 
Police stepped in too.scon and before they 
had obtained sufficient evidence to prove 
the case against these three accused 
persons. But Mr. Khundkar has suggested 


that the note of the evidence, which, we have, . 


may not be complete. The case was tried 
summarily and consequently the Magistrate 
may not have taken down every word that 
was given in evidence. He has, however, 
recorded a fairly full note. Thus, Mr. 
Khundkar suggests, and has supported his 


suggeslicn by an affidavit sworn by a Sub- 


Inspector of Police, that witness No. 4 
Shamsul Huda deposed that Suren and 
Renny used to give prizes to the winners 


including himself. Whether that ought to. 


be considered to be sufficient evidence to 
prove that the backers, co to speak, had a’ 


chance of winning money, will have to be 


tas 
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decided hereafter. The learned Commis- 
sioner seems to have misdirected himself 
inlaw, end has acquitted the accused, not 
because the evidence was defeciive, but 
upon the ground that what was described 
by the Inspector did not amount to gambl- 
ing within the meaning of s. 13, Act IHI of 
1867. I think that he was misled by certain 
decisions ofthis Court upon the question 
whether the dart game isa gambling game 
ora game of skill. It was decided in the 
case of Saligram Khettry v. Emperor (1) 
that the dart game isnota gambling game 
because itisa game in which there isa 
But that 
decision was not altogether relevant upon 
the question which had to be decided in this 
case. The accused were not charged with 
gambling by playing the dart game, but 
with gambling by side betting upon the 
result of throwing the darts in the manner 
described by the witnesses, coupled with 
other elemenisin the game arising frcm 
the employment cf the second board end 
the table upon which the tickets were 
placed. ‘The fact that the dart game itself 
cannot be said to be a gambling game, does 
not, in any substantiel way, affect the 
question whether what these people are 
alleged to have been doing amounted to 
gambling or not. It ceems, therefore, that 
the learned Commissioner was misled by 
the decision to which I have referred, and 
did not apply his mind to the different facts- 
of the present case, and the different way 
in which it is alleged that the. respondents 
committed an offence under the Public 
Gambling Act. The case, therefore, must’ 
go back to be re-tried, and the order of dis- 
missal must be set aside. The prosecution 
must appreciate what are the essential facts 
which must be proved bearing in mind ihe 
points to which I have drawn attention. 
The accused, who are on bail, will remain 
upon the same bail. 


Jack, J—TI agree. 


N. Re-trial ordered. 

(1)37 O W N 24; 141 Ind. Cas. 593; AIR 1933 
Cal. €; (1933) Cr. Cas. 28; 34 Cr. L J 168; Ind. Rul. 
(1933) Cal. 140. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1967 of 1930 
March 8, 1935 
ADDISON AND Din MogAMMAD, JJ. ` 
BAHADUR SHAH AND ANOTHER—- 
PLAINTIFrs—APPELLANTS 


- versus 
ZULFIQAR SHAH AND OTHERS—DEFENDANTS 
~~RESPONDENTS 

Custom (Punjab)—Succession~-Pagwand or chunda- 
wand—Sayads of Kotla Sayyadan, District Shahpur 
—Held, rule of succession is pagwand. , 

Among Sayads of Kotla Seyyadan, District Shah- 
pur, the rule of succession is pagwand and not 
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chundawand. 

8S. C. A. from the decree of the Court of 
the District Judge, Shahpur at Sargodha, 
dated August 11, 1930, reversing that of the 
Junior Subordinate Judge, Sargodha, dated 
August 30, 1929. 

Mr. Ghulam Mohi-ud-Din, for the Appel 


lants. 

Mr. M.C. Sud for Mr. 8. L. Puri, for the 
Respondents. 

Judgment.—The following pedigree 


table is necessary for the purposes of this 
second appeal: 

















Wife A = NAJAF. SHAH = Wife B 
| NGE a | ERS | 
Wife A= Ahmad Shah Ghulam Hussain Mohd. Shah Jefar Shah. Bakar Shah 
= Shah {died child- 
Sher Ali WifeB less) (2). 
Shah. 
| | we 
Karam Shah, Imem Shah. Game Shah. Haidar Shah, 
| 
Wife A= N Shah== Wife B Wife As= Mehdi Shah— Wife B 
Ghulom Hussain (3) | (6) 
heh, | 
| | | | 
Bahadur Shah, Nadar Shah JamalShah Jalal Shah Zulfiqar Shah 
(died) (5). (defendant (defendant (defendant 
“No. 8). No. 2). No, 1) 
et HL AAN GATAA TAA aaa aNA a aaA aAa ANAN AA E aaa aa 
| , | | 
Wada Shah Muhammad Shah are Shah 
, | : 
Shahabal Shah, Bahadur Shah, Sardar Ali 
deceased. plaintiff No, 1. g A 
Amir Hussain Shah, 


. Mehdi Shah had two wives and three sons 
by each wife. On his death his property 
was mutated in favour of the six sons in 
equal shares. Later, the descendants of 
one wife separated from the descendants of 
the other and there was a partition. 
Shahabal Shah, grandson of Mehdi Shah, 
has now died. The plaintiffs are his two 
cousins and are descended from the same 
wife as the deceased Shahabal Shah. 
Shahabal Shah's land has been mutated in 
equal shares between the descendants of 
both wives according to the pagwand rule. 
The plaintiffs claim that as the chundawand 
rule is followed in their family they, being 
relatives of the whole blood, are entitled to 
succeed to Shahabal Shah’s estate to the 
exclusion of the descendants of the other 
wife. They also added that they were 
entitled to succeed to him on the further 


plaintiff No, 2, 


ground that they had been associated with 
him in cultivation after the partition bet- 
ween the descendants of the two wives had 
been effected. . The trial Court decreed the 
claim. The learned District Judge reversed 
his decision and dismissed the suit. The 
plaintifis applied to him for a certificate 
under s. 41 (3) of the Punjab Courts Act 
and.the District Judge granted them a 
certificate for the purpose of a second appeal 
to this Court on the question whether the 
rule of succession prevailing amongst the 
parties who are Sayads by caste is pagwand. 
or chundawand. On this certificate the 
plaintiffs instituted the appeal which is 
before us. : 
The parties are Sayads of village Kotla 
Sayyadan near Shahpur and are admittedly - 
governed by custom. .The entry in the 
riwaj-i-am of the District, Ex. D-5, is to the 
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effect that when property devolves on 
brothers after their father’s death all of 
ihem succeed in equal shares according to 
the pagwand rule. Ifthe property is subse- 
quently partitioned among all the brothers 
and one of them dies sonless, his share 
devolves on all the brothers according to 
the pagwand rule and not on the uterine 
brothers. Jf he was associated with a bro- 
ther of the half blood, still his share shall 
devolve upon all the brothers. No regard 
shall be paid to association. This was the 
reply of all Musalmans. Appended to the 
reply is a note that two persons Najaf 
Shah and Sher Ali Shah, residents of Shah- 
pur, and one person Alam Shah, resident of 
Sodhi dissented and said that in their 
family the custom was that a uterine brother 
of the whole blood got the share of the 
deceased and that the pagwand rule was 
not followed. This note does not affect the 
parties who belong to another place and who 
apparently adopted the answer given by 
all Musalmans. Below the entry two 
instances are given. The first is to the 
effect that at village Kotla Sayyadan, Ahmed 
Shah, Ghulam Shah and Mohammad Shah, 
were three brothers from one mother and 
Baqar Shah and Ghulam Mohammad from 
the other, and on Mohammad Shah’s death 
his share devolved on Ahmed Shah and 
Ghulam Hussain Shah and not on Baqar 
Shah. The second instance is to the effect 
that at Shahpur, Mehdi Shah and Haidar 
Shah were from one mother and Amir Shah 
and Shah Kabir from the other, and on 
Mehdi Shah's death his share was divided 
between the surviving brothers. This second 
instance relates to Shahpur where Najaf 
Shah and Sher Ali Shah referred to above 
also resided. It will be apparent that the 
statement of custom recorded in the revenue 
papers is against the plaintiffs’ case with 
the possible excepticn of the first instance 
which will be referred to later. 

The plaintiffs rely on Exception 2 to 
para. 7 of Rattigan’s Digest where it is 
stated that Sayads, Qureshis and Pathans 
of Shahpur District follow the chundawand 
rule. The authority given is para. 19 of 
a Minute by the Lieutenant-Governor on 
some settlement report. This Minute has 
not been traced by anyone. As ihis state- 
ment in Rattigan’s Digest of Customary 
Law is not supported by any authority and 
is against the recorded statement of custom, 
it must be neglected. 

The plaintiffs further rely on the follow- 
ing instances within the family itself:— 

The first case is that of Najaf Shab; see 
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pedigree table. At thé time of the first 
settlement in 1857 he was dead. The 
revenue pepers of that year record that his 
descendenis by one wife, namely, Jafar 
Shah, Geme Shah and Haidar Shah held 
494 ghumaons of land while the descendants 
of the other wife, namely, Ahmad Shah, 
Mehdi Shah and Haidar Shah held 16303 
ghamaons. This merely proves an unequal 
division among the progeny of the two 
wives and is at variance with both the 
chundawand and pagwand rules of succes- 
sion. There is nothing to show whether 
this unequal division was made during the 
lifetime of Najaf Shah or after his death. 
It is admitted that the father has full power 
to divide his property in his lifetime as he 
wishes. This instance, therefore, does not 
help the plaintiffs. 

The second instance relied upon by the 
plaintiffs is that of Mohammad Sheh, son of 
Najaf Shah. Itis said on the authority of 
the first instance given below the record of 
custom already referred to that on the death 
of this Mohammad Shah his real brothers, 
Ahmad Shah and Ghulam Hussain Shab, 
succeeded to his share of the estate to the 
exclusion of his half-brcthers, Jafar Shah 
and Baqar Shah. This is not supported by 
the revenue papers as Mohammad Shah 
was dead before the first settlement of 
1857. Whatever took place, therefore, had 
taken place before the Revenue Records 
commenced to be kept in this District. 
There is no mention of Mohammad Shah's 
name in these papers as being the owner of 
any land. The first instance recorded 
under the statement of custom was men- 
tioned to the Settlement Officer in 1895 
long after Mohammad Shah was dead. It 
isin fact not known whether Mohammad 
Shah died before or after his father’s death. 
Apart from the statement to the Settlement 
Officer in 1895 there is no evidence worth 
considering about the succsssion tu the 
estate of Mohammad Shah. This instance 
is, therefore, most unsatisfactory and must 
be rejected. 

The third instance relied upon by the 
plaintiffs is that of Haidar Shah. But it is 
proved by Ex. P13 that he made a division 
of his property in his lifetime. The division 
in its result is chundawand but as he 
possessed plenary powers of disposing of 
his property in his lifetime it cannot be 
said that this is a case of succession accord- 
ing to the chundawand rule. As a matter 
of fact the defendants produced a copy of a 
mutation, Ex. D7, which shows that this 
Haidar Shah left some land in another 
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village, Shahpur, at the time of his death 
in 1903 and mutation was effected of this 
land, which was not disposed of by him, in 
favour of all the sons equally in accordance 
with the pagwand rule. This instance, 
Meretors) also does not help the plaintiffs’ 

e. 

-The fourth instance relied upon is that of 
Ahmad Shah. Here again, Ex. P13 shows 
that there was an unequal division amongst 
the sons made by the father himself in his 
lifetime. This also, therefore, does not help 
the plaintiffs’ case. 

The fifth instance is that of Nadir Shah. 
He died without issue. Bahadur Shah, his 
brother of the whole blood,* sued Ghulam 
Hussain Shah, brother of the half blood, for 
his whole estate. But the claim was really 
compromised as Bahadur Shah agreed to 
give Ghulam Hussain Shah a considerable 
area of land which he was in possession of 
but-which was claimed by Ghulam Hussain 
Shah as his property. This is the most 
favourable case on the plaintiffs’ side but 
eyen itis not of much importance in the 
circumstances described. 

The sixth instance relied upon is that of 
Mehdi Skah, but the mutation is clearly to 
the effect that the six sons succeeded in 
equal shares. There were three sons by 
each wife and it cannot be said that this 
division was chundawand. 
| Further the defendants have proved five 
instances amongst Sayads of neighbouring 
villages where the pagwand rule was follow- 


ed, and there is no instance proved by the 


plaintiffs as to the chundawand rule being 
followed. It is clear, therefore, that the 
rule established in the present case is that 
of pagwand. We dismiss this appeal but 
make no order as to costs here as a certifi- 
cate was granted under s. 41 (3) of the 
Punjab Courts Act. : 
ON Appeal dismissed. 


raně 


_ BOMBAY HIGH COURT 
First Civil Appeal No. 245 of 1929 
uly 12, 1935. 
BARLEE AND SEN, JJ. 
UMABAI BHAGWANT RAJ ARAM AND 
ANOTAER—DEPENDANTS—APPELLANTS 


versus 
NANI MAHADEV JAKHADI—PLaINTIFF 


re — RESPONDENT 
Hindu Law — Adoption — Death of widow leaving 
daughter and widowed daughter-in-law—Adoption by 
daughter-in-law—V alidity —A doption, if divests estate 
vested în daughter. 
Where a Hindu governed by the Mitakshara Schoo] 
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of Hindu Law in Bombay died leaving behind him 
his widow, a daughter and the widow of a pre- 
deceased son and the latter adopted asor after the 
death of her mother-in-law : 

Held, that the vesting of the property in the 
daughter on her mother's death did not extinguish 
the right of the daughter-in-law to adopt, a right 
which was co-extensive with her duty to provide a 
son for her husband; 

Held, also that the effect of a valid adoption 
being.to give the adopted son the status of a 
natura) son of his father for all purposes, the adopt- 
ed son was entitled to the estate to which his father 
was an heir and the adoption had the effect of divest- 
ing the estate from the daughter. Dinabai v, 
Gurunathagouda Khandappagouda (1), Amarendra 
Mansingh v. Sanatan Singh (2) and Pratapsingh 
Shivsingh v. Amarsingli Raisingji (4), followed. — 


F. O.A. from the decision ofthe First 
Class Sub-Judge, Nasik, in Civil Suit No, 40 
of 1928. 

Mr. A. G. Desai, for the Appellants. 

Messrs. Y. B. Rege and K. B. Sukhatankar, 
for the Respondent. | 


Barlee,J.—The plaintiff, Nani Durga- 
bai, isthe daughter of one Rajaram Trim- 
bak deceased. Defendant No.1, Umahai 
is the widow of Bhagwant Rajaram’s only 
son. Defendant No. 2 Murlidhar, called 
Murlidhar Bhagwant isa boy adopted by 
Umabai as the son of Bhagwant after 
Bhagwant's death. The family consisted 
of Rajaram, his son Bhagwant, his daughter 
Nani, his wife Krishnabai, and his dau- 
gbter-in-law Umabai. On March 6, 1915, 
Rajaram died andthe first question which 
we heve to decide is whether his son 
Bhagwant predeceased him, as Nani says, 


“or whether Bhagwant died on March 25, 


1915, as Umabai says. If Umabai is correct 
then Bhagwant, who was joint with his 
father was the last male member of the 
joint family and his estate came to Uma- 
bai, his widow, and Murlidhar as the 
adopted son. Butif, as Nani says, Bhag- 
want predeceased his father we will have 
to consider the question of law whether the 
adoption made by Umabaiin 1927 was valid 
and whether by that adoption Nani was di- 
vested of the property (After discussing the 
evidence as to when Bhagwant died, his 
Lordship continued). Generally we agree 
with the learned Subordinate Judge that 
the evidence given by the plaintiff on this 
question of fact is better than that given 
by the defendant and we find that Bhag- 
want died before his father. 

Icome now to the issues of law first 
whether the adoption made by Umabai in 
1927 was valid and, secondly, whether the 
estate which had vested in Nani was there- 
by divested, At the time the joint family 
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bad come toan end and Nani had succe- 
eded asheir ofher father Rajaram, on the 
death of her mother Krishnabai who had 
a widow's estate. The learned Subordi- 
nate Judge followed the decisions of this 
Court, summarized by Sir Dinshaw Mulla 
ut pp. 520 and 523 of his Principles of 
Hindu Law, 7th End: 

“In the Bombay Presidency a widow may adopt 
‘to her. husband ifan authority toadopt was given 
toher by her husband. Even in the absence of 
such authority, she may adopt if the husband was 
separate at the time of his death, without the 
consent .of her husband's sapindas. But if he was 


joint she can adopt only with the consent of his 
undivided co-parceners.” 


Section 471 adds thatit is only in one 
or other capacity) i. e. as a widow or mother) 


that the widow can adopt and in such a 


case she divests no estate except her own, 

These authorities have been reviewed by 

the Privy Council in the recent cases of 
Bhimabat v. Gurunathayonda Khandappa- 

gouda (1), and Amarendra Mansingh v. 
-Sanatan Singh (2). In Bhimabai's case (1), 
stress was laid on the religious duty of 
-adoption and their Lordships held that the 
view taken bya Full Bench of the Court 
-in Ramji v. Ghaman (3), was erroneous. In. 
that case it had been held-that a widow in a 

joint family was not entitled to adopt 

without the consent of her deceased ` hus- 

‘band's surviving co-parceners. It is now 
clear that consent is implied in all ` cases. 

The importance of this case for our present 

purpcse isthe insistence on the duty of 

adoption. This .is still more clearly’expres- 

ped by Sir George Lowndes in Amarendra 

Mansingh v. Sanatan. Singh (2). A Hindu 
governed by the Benares School of the 

Mitakshara Law died leaving a son and 
widow to whom he gave authority to adopt 

in the event ofthe son’s death. The son 

died unmarried. By a family -custom fe- 

males were excluded from inheritance and 

on the son’s death the estate vested in a 

collateral heir. The widow then adopted. 

The question was whether an adoption by 

a widow in whom the estete had not 

vested was invalid. His Lordship in an 

exhaustive judgment re-stated the ruling 

in-Bhimabai v. Gurunathagouda Khandap- 

(1) 60 IA 25; 141 Ind. Cas. 9; A I R 1933 PQ; 


57B 157; Ind. Rul, (1932) P01; 64 M L J 34; 0933) 
MW N1,10OW N27; 37 L W 81; 560 L J 549; 


3 


-37 C WN 210; 35- Bom. L R 200; (1933) A L J 363 


(PO. . 

(2) 601 A 242; 143 Ind. Oas. 441; AT R 1933 PO 
155; 12 Pat. 642; Ind. Rul, (1933) PO 168; 370 W N 
938: (1933) M W N 769; 38 L W 1; 65M L J 203; 14 
PL T 399; (1933) A LJ 710,570 LJ 593; 35 Bom, L 
R 859 (PO). 

(3) 6 B 49a. 
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pagouda (1), that adoption is. a duty and 
stated that “great caution should be 
observed in shutting the door upon any 
authorized adoption.” He added that there 
must be some limit to the exercise of the 
power, und then considered the argument 
that the power to adopt was extinguished 
on the vesting of the property in an heir 
other than the adopting widow. Amongst 
the cases discussed was that of Pratapsingh 
Shivsingh v. Amarsingji Raisingji (4), and 
I cannot do better than quote his Lurdship’s 
observations (p. 254*) : 


“In Pratapsingh Shivsingh v. Amarsingji Raisingjt 


. (4), the litigation related to a village which had 


formed part ofan impartible estate in the Bombay 
Presidency and had been the subject of a maintenance 
grant to a junior branch of the family. By the custom 
of the family such grants reverted tothe estate upon 
failure of male descendants ofthe grantee. The last 
holder, Kaliansing died in October 1903, childless 
but leaving awidow who some five months later 
adopted the appellant. The respondent, the owner 
of the principal estate, sued for recovery of the 
maintenance lands on the allegation that they vested 
in bim on Kaliansing's death and that consequently 
the adoption was invalid......... Notwithstanding that 
the property had vested in the respondent the ad- 
option washeld to be good and the suit was dis- 
missed..,.......I6 necessarily follows, their Lordships 
think, frem this decision that the vesting of the 
property on the death of the last holder in come one 
other than the adopting widow be it either another 
co-parcener of the joint family or an cutsider 
claiming by reverter, or their Lordships would add 
by inheritance cannot bein itself the test of the 
continuance or extinction of the power of adoption. 
If in Pratapsingh Shivsingh v. Amarsingji Raisingjt 
(4), the actual reverter ofthe property to the head 
ofthe family did not bring the power to an end, it 
would ke impossible to hold in the present case 


, that the passing by inheritance to a distant relation 


could have that effectany more than the passing 
by survivorship would in ajoint femily.” 

This settles ihe question finally and it 
is clear that the vesting of the property 
in Nani the plaintiff in our case did not 
extinguish the right of Umabai to adopt, 
aright which wes co-extensive with her 
dutyto providea son for her husband 
Bhagwant. But it is ccntended by Mr. 
Rege that the eadcpticn was cnly valid for 
spiritual purpoces end that it did nct have 
the effect of divesting the estate which was 
held vestedin Nani. The learned Ccunsel 
forthe respondent has relied on Chandra 
v. Gojarabai (5). This case was alluded to 
by Sir Dinshah Mulla in his judgment in 
Bhimabat v. Gurunathagouda Khandappa- 
gouda (1), The questicn, Le says was whe- 
ther an adoption by the widow of a cos. 

(4) 461 A 97; 50 Ind. Qas. 457; A 1 R 1918 P O 
192; 43 B 778; 36M L J 511; 17 ALJ 522; 21 Bom. 
LR 496; 1 UP LR (PC) 39; (1919) M W N 313; 10 L 
W 339; 24 C W N 57; 27M LT 47 (PC). 

_ © 14 B 463. : 

* Pago of 60 LA—[E4] 
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parcener, after the death of the last surviv- 
ing cO-parcener, and after the estate had 
vested in his widow or another person as 
his heir, was valid and it was held that 
it was not. The reason for the decision 
was thus stated by Telang, J. (p. 471*) : 
“When the inheritance devolved from Nana (the 
last surviving co-parcener) upon his widow Gojara- 
bai it devolved, not by succession as inan undivided 
family but strictly by inheritance, as if Nana had 
been a separate house-holder, Sirictly speaking, 
according to the view taken by our Courts, there 
was at Nana's death no uadivided family remain- 
ing into which an adoptedson could be admitted 
by virtue of his adoption.” 
_ This case, then merely decided that after 
an undivided family has come to an end 
the adoption by a widow of one deceased 
co-parcener cannot give the’ adopted son 
the status of.aco-parcener so that he will 
be ableto divest the estate vesledin a 
nearer heir to the last male holder. This case 
we ourselves have followed recently in 
Dhondi Dayanoo v. Rama Bala (6), where 
we held that although an adoption was legal 
and valid, it did not entitle the adopted 
son tothe property which was in the hands 
ofa senior heir. The same view has been 
taken by Broomfield and Macklin, JJ., in 
Shankar v. Ramrao (7). Mr. Rege would 
distinguish Amarendra Mansing v. Sanatan 
Singh (2), by the fact that in that case the 
widow had been given authority to adopt 
in the event ofher son dying. The learned 
Counsel argues that in this case as Umabai 
had no express authority to adopt, no fresh 
adoption by her was-invalid. We do not 
agree with this view. Amarendra Man- 
singh v. Sanatan Singh (2), was one from 
Benares and according to the Benares 
School of Hindu Law no widow can adopt 
without authority. In Bombay the autho- 
rity is presumed and, therefore, it may 
be said that Umabai had authority. The 
third argument of the learned Counsel for 
the respondent is that Umabai’s power to 
adopt cametoanend on the death of 
Rajaram because Rajaram's widow, Krish- 
nabai, took the property as hers, and he 
contends that a widow can only adopt to 
the last male holder. This view, we think, 
is inconsistent with the decisions of Bhima- 
bai v. Gurunathagouda Khandappagouda 
(1), and Amarendra Mansingh v. Sanatan 
Singh (2), which, as I have said, lay stress on 
the .duty of adopting and do not restrict the 


(6) 38 Bom. LR 94; 161 Ind. Cas. 849; A I R 1936 
Bom. 132; 60 B 83 


(7) 37 Bom. L R 186; 159 Ind. Cas. 697; AIR 1935 


Bom. 427,8 R B2 
* Page of l4 B —[Ed]. 
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power of adopting to the widow of the last 
male holder. : 

Lestly, the learned Counsel for the res- 
pondent has urged that there is no Bombay 
authority for the view that an adoption, 
evenifvalid, can divest the estate of any 
one but tke adopting widow. This is cor- 
rect. The question has always been as to the 
validity ofthe adoption. In no case has 
the question been what is the effect ofa 
valid adoption. But it has always been 
assumed that the effect of a valid adoption 
isto give the adopted son the status of a 
natural son of his father for all purposes. 
Therefore if,as we hold, the adoption by 
Umabai wasa valid adoption, then naturally 
Murlidhar, the adopted son, must have the 
rights which are due to him as the son of 
Bhagwant and grandson of Rajaram. In 
Bhimabai v. Gurunathagouda Khandappa- 
gouda (1),and in Amarendra Mansingh v. 
Sanatan Singh (2), which follow closely the 
case of Pratapsingh Shivsingh v. Amar- 
singji Raisingji (4), the adopted son obtain- 
ed a decree for possession and apparently 
it was never argued that ifthe adoption 
was valid, the adopted son was not entitled © 
to possession. We must, therefore, hold 
that the adoption in this case was legal and 
valid and that the adopted son (Murlidhar) 
is entitled to the estate of Rajaram. As the 
son’s son of Rajaram he is a nearer heir 
than Nani, Rajaram’s daughter. The ap- 
peal, therefore, will succeed... We reverse 
the decree of the lower Court and dismiss 
the suit. In the circumstances of this case, 
each party will bear ‘its own costs 
throughout. 

Sen, J.—I agree. 

N. Appeal allowed, 


—— 


CALCUTTA HIGH COURT 
Civil Appeal No. 184 of 1935 
August 26, 1935 
Gusa AND Lopes, JJ. 
DURGA CHARAN DAS AND ANOTAER— 
` J UDGMENT-DEBTORS—APPELLANTS 
` versus 
CHAIRMAN or LABONGA SAMABAI 
SAMITY.—DECREE-HOLDRR—RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), s. 26-E—Fresh 
execution, if contemplated by s. 26-E — Provisions, 
if mandatory —Order of re-sale, when can be made— 
Time not specified or Court overlooking that time 
for deposit was fixed—Sale, if can be set, aside as 
nullity. 
Section 26-E, Bengal Tenancy Act, does not con- 
template fresh execution proceeding; it provides for 
fresh sale in the execution proceedings then pend- 
ing. Though s. 26-E, (1) does not state that the land- 
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‘ord's fees are to be deposited within a time to be 
fixed by the (ourt, ib is clear from s. 26-E (3) that 
the Court must specify the time within which 
the deposit is to be made. The Court may 
extend that time in suitable cases. But until the 
time specified has expired, thera can be no re-sale 
under s. 26-E (3). Where either no time was specified 
onthe occasion of the first sale, within which the 
deposit was to be made, or the Court overlooked the 
fact that such time had been specified, and the 
auction purchaser does not depositthe fees, in either 
case the Court has no justification to treat the sale 


as a nullity, and to set aside the order of full satis- 
faction. 


C. A. from the order of the Additional 
District Judge, 24 Parganas, dated January 
29, 1935. 

Messrs. S. C. Basak, Hiran K. Roy and S. 
C, Jana, for the Appellants. 

Messrs, Hiralal Chakravarti and Bijan B. 
Das Gupia, for the Respondent. 

Lodge, J—This appeal arises out of 
orders passed on an objection under s. 47, 
Civil Procedure Code. The material facts 
are these: Defendant No. 1 took a loan 
from the Labonga Samabai Samity on mort- 
gage of his share of a certain holding. 
Defendants Nos. 2 to 7 stood surety to defen- 
dant No. land gave their shares in the same 
holding as security for the repayment of the 
loan. On application being made to the 
Registrar of Co-operative Societies a decree 
was passed against defendants Nos. 1 to 7 
on July 15, 1928. In the decree it was found 
that Rs. 1,312-8-0 was due from defendant 
No. 1 tothe Labonga Samaboy Samity; and 
he was directed to pay the amount by Jan- 
uary 7, 1929. In the event of his failure to 
pay the decretal amount within the time 
fixed, it was ordered that the mortgaged 
property be put to sale; and thatif the sale 
proceeds were insufficient to satisfy the de- 
cretal debt, the Society would be at liberty to 
apply for a personal decree against defendants 
Nos. 1to7. Defendant failed to pay. the de- 
cretal amount and in Execution Case No. 235 
of 1929, the mortgaged properties were put 
to sale and purchased by the decree-holder. 
The sale proceeds were sufficient to satisfy 
the decretal debt, and anote was made in 
the order sheet of the execution case that 
the case was disposed of on full satisfaction. 
The decree-holder auction-purchaser failed 
to deposit the landlord’s fee as required by 
s. 26-5, Bengal Tenancy Act. But it seems 
clear from the materials placed before us 
that the executing Court omitted to specify 
the time within which such deposit should 
be made. : 

On November 7, 1933, the decree-holder 
applied to the Court to have the order of 
full satisfaction vacated; and this prayer was 
granted without any notice to the judgment- 
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debtors, and merely on the ground that the 
auction-purchaser had failed to deposit the 
Jandlord’s fees. The decree-holder then 
filed a fresh execution case, being case No. 
196 of 1933, in which he prayed for the 
sale not only of the mortgaged property, but 
also of the property of defendants Nos. 2 to 
7 which were given as security for the lozen. 
These properties were put to sele and pur- 
chased by the decree-holder for a sum much 
less than the decretal amount. Defendants 
Nos. 1 and 3 filed an objection under s. 47, 
Civil Procedure Code, on the grounds (1) 
that the order of full satisfaction should not 
have been set aside without notice to them: 
and (2) that if re-sale of the property was 
necessary, it should be held in accordance 
with the provisions of s. 26-H (3), Ben- 
gal Tenancy Act, and any deficit, on such 
resale should be realised from the first auction= 
purchaser; and (8) that the property of de- 
fendants Nos. 2 to 7 could not be sold until 
after the mortgaged property had been sold 
and the sale proceeds found insufficient to 
satisfy the decretal debt. These objections 
were overruled by the Subordinate Judge, 
Third Court, 24-Parganas and an appeal 
from his order was dismissed by the Addi- 
tional District Judge of that district. Hence 
this appeal. The lower Couris have held 
that as the landlord's fee was not deposited 
after the first sale, that sale was a nullity 
and consequently the decree-kolder was 
entitled to apply again for execution of his 
decree. In our opinion, the first sale cen- 
not be treated as a nullity. 

If the only defect was the failure to depo- 
sit the landlord’s fee, and ‘if the decree-hold- 
er required that the holding be resold, 
then such resale should have been held 
under s. 26-E (3), Bengal Tenancy Act, and 
the provisons of that seclion complied with. 
Under that section an order for re-sale can 
ordinarily be made only after an order for 
the forfeiture of the purchase money has 
been made. No such order of forfeiture was 
made in the present case and noreason was 
given for the omission. The fact that the 
decree-holder was himself the auction-pur- 
chaser does not affect his liability to be 
penalised for failure to deposit the landlord’s 
fee. Section 26-H (3) does not contemplate 
fresh execution proceedings: it provides for 
fresh sale in the execution proceedings then 
pending. We are satisfied from the materials 
placed before as that the provisions of 
s. 26-E were not strictly followed, and the 
Courts below have fallen into error in con- 
sequence. Though s. 26-E (1) does not 
state that the landlord's fees are to be de- 
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posited within atime to be fixed by the Court 
itis clear from s. 26-E (3) that the Court 
must specify the time within which the 
deposit it to be made. Doubtless the Court 
may extend that time to suitable cases. 
But until the time specified has expired, 
there can be no re-sale under s. 26-E (3). It 
appears to us that either no time was specif- 
ed, on the occasion of the first sale, within 
which the: deposit was to be made, or the 
Court overlooked the fact that such time 
had been specified. In either case, the 
Court had no justification to treat the sale 
as a nullity, and to set aside the order of 
full satisfaction. Further it is obvious 
that no order tothe detriment of defendant 
No. 1's interest should have been made with- 
out notice to him. 

The order vacating the order of disposal 
on full satisfaction was made without juris- 
diction. The appeal must be allowed, and 
the miscellaneous case remanded to the 
original Court for disposal according to law. 
Execution Case No. 196 of 1933 should be 
treated as a continuation of Execution Case 
No. 235 of 1929: and the order passed on 
the application of the decree-holder to have 
the order of full satisfaction vacated, and all 
subsequent orders, set aside. The Court 
should fix atime within which the deposit 
required by s. 26-F (1), Bengal Tenancy Act, 
shall be made in connection with the first 
sale. Tf the auction-purchaser fails to make 
the deposit within the time so specified, the 
Court may then make an order for the for- 
feiture of the purchase money, and for re- 
sale of the property. The Oourt may not 
order re-sale without first making an order 
of forfeiture. If it shall be found necessary 
to order re-sale, the mortgaged property alone 
shall first be re-sold; and only after such re- 
sale, and if the sale proceeds be found in- 
sufficient to satisfy the decretal debt, shall 
the property of defendants Nos. 2 to7 be 
sold. The appeal is allowed with costs 
throughout, and the case is remanded for 
disposal in accordance with the directions 
given above. Hearing fee in this Court 
three gold mohurs. 

Guha, J.—I agree. 


N. Case remanded. 
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RANGOON HIGH COURT 
Criminal Appeal No. 702 of 1935 and 
Criminal Revision No. 324-A of 1935 

July 3. 1935 
MosgLy, J. 
NGA PO E—Acousep 
VETSUS i 

EMPEROR—Responpent 

Criminal trial—Joint trial—Theft of six cattle at 
same time—Possession by accused of two cattle be- 
longing to two owners — Separate trials, if legal— 
Presumption. 

Where the case against the accused was that six 
cattle were stolen from a grazing ground of which 
two were found in his possession and four were 
found in the possession of another man who was tried 
separately and allsix cattle were lost at the same 


time : 

Held, that he should not have been charged, tried 
and convicted in two separate trials merely because 
the two bullocks found in his possession belonged to 
two separate owners. The presumption is that they 
were lost at the sametime and therefore one offence 
only was committed. Queen-Empress v. Nga Po (1), 
referred to. 


Cr. A. and Or. Rev. from an order of 
the Second Additional Special Power Magis- 
trate, Hanthawaddy, dated May 14, 1915. 

Judgment.—The appellant Po E was 
sentenced to 24 years’ rigorous imprison- 
ment on each of the two charges under s. 379 
read with s. 75, Indian Penal Code., The 
case against him was that six cattle were 
stolen from 8 grazing ground of which 
two were found in his possession end four 
were found in the possession of another 
man who wes tried separately. All six 
cattle were lost at the sume time. The 


case against the appellant is clear, but 
he should not have been charged, iried 
and convicted in two separate trials 


merely because ihe two bullocks found in 


his possession belonged io two separate 
owners. The presumption is that they 
were lost at the same time and, therefore, 
one offence only was committed. See on 
this the case of Queen-Empress v. Nga Po 
(1) The appellant has been called upon 
in revision to show cause against enhance- 
ment of sentence as one of these separate 
sentences must be set aside and because 
even a total of 5 years appears insufficient 
in view of his previous convictions. He has 
had five previous convictions under 
Chap. XVII, the lastin November 1930. 
The admission of these previous convic- 
tions should have been entered in the 
charge sheet and not in the diary. The 
appellant has shown no cause against en- 
hancement. He will be convicted of the 


_ one offence of theft of the bullocks of So 


Pe and Po Mya on March 16, 1935, an 
(1) (1872-1892) L BR 168, 
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offence unders. 349, Indian Penal Code 
read with s. 75, Indian Penal Code, and 


will be sentenced to rigorous imprison- 
ment for seven years. 
N. Sentence enhanced. 





CALCUTTA HIGH COURT . 
Civil Appeal No. 1169 of 1932 
December 10, 1934 

R. C. Mirrer, J. 

NIRAD CHANDRA SINHA SARMA AND 
OTHERS—PLAINTIFFS— APPELLANTS 
versus 
SANKAR CHANDAR SHAHA—Devenpant 
— RESPONDENT. - 

Bengal Tenancy Act (VIII of 1885), ss. 44 (0), 

20—Subsequent lease deed not including all lands 
of old tenancy—Rent fixed out of proportion to old 
rent—Period fixed and option to remain given on 
condition of compliance with landlord's demands— 
Deed, if amounts to new lease~Landlord’s right to 
evict—Occupancy rights, if can be claimed by tenant 
—Practice—~New plea in Appellate Court not taken 
by defendant at proper stage—Suit, if can be dis- 
missed. 
. Where ina subsequent deed of lease, only some 
of the lands of the old tenancy were included and 
rent fixed was out of proportion to the old rent, the 
period was fixed and option given to the tenant to 
remain fora further period only on compliancs 
with certain demands of the landlord and there 
was a further clause that on transfer by the tenant 
either by way cf sale or usufructuary mortgage of 
the whole or part of the demised land or on build- 
ing substantial structures on the land there would 
be an end to the tenancy and the landlord would 
be eatitled to re-entereven within the perio]: 

Held, that a new lease was created in favour of 
the tenant, that the landlord could evict him on the 
expiry of the period and the tenant could not claim 
occupancy right. 

The Appellate Court should not dismiss the 
plaintifis’ suit on a plea which was never taken by 
the defendant at a proper stage of the suit, 


C.A. from appellate decree of the 
Sub-Judge, 3rd Court, Mymensingh, dated 
January 29, 1932. 

Mr. Jatindra Nath Sanyal, for the Appel- 
lants. 

Mr. Upendra Kumar Roy, for the Res- 
pondent. 

Judgment.—The plaintifs appeal from 
the judgment and decree of the Subordi- 
nate Judge, 3rd Court, Mymensingh, by 
which their suit for ejectment has been 
dismissed. It appears that three plots of 
land constituted a holding formerly held 
by two persons, Raghunath Garo and La- 
banga Garani under the plaintiffs at the 
rate of Rs. 30-11-9 per year. The area of 
the three plots is 718 acres. It is admit- 
ted that Raghunath Garo and Labanga 
Garani had occupancy rights in these three 
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plots of land and that there is no custom 
of transferability of occupancy holdings in 
the locality. On Sarvan 30, 1325 B.S. Raghu- 
nath and Labanga sold the entire holding 
to the defendant but the plaintiffs refused 
to recognise this transfer. The defendant 
remained on the land from the date of his 
purchase till the year 1334 B. S. the 
landlord refusing to do anything 
with him. In Baisakh 1335 B. 8S., the 
defendant executed a kabuliyat in favour of 
the plaintiffs in respect of a portion of 
the lands of the holding of Raghunath and 
Labanga. The areain respect of which 
the kabuliyat was taken is 4°31 acres and 
the rent thatis reserved is Rs. 23-10-3. 
This kabuliyat was fora term of three 
years and in cl. 11 of the same it 
is provided that on the expiry of the term 
of three years the tenant would be allow- 
ed to remain on the land for another 
period of three years if he chose to accept 
the rent the landlords then demanded.. 
On the expiry ofthis kabuliyat the land- 
lords instituted the present suit asking the 
defendant to vacate under.s. 44., cl. (e), 
Bengal Tenancy Act, that is to say, the 
plaintiffs have taken the position that the 
defendant isa non-occupancy raiyat ad- 
mitted to occupation under a registered 
kabuliyat of Baisak 1335, end as his lease 
had expired, he was not entitled to remain 
on the land. The defence as contained in 
the written statement raised one point and 
one point only, namely, that he, the defend- 
ant, wasthen an occupancy raiyat, that is to 
say, the contention seems to be his that 
the defendant's occupation as raiyat 
must be taken from the date of this pur- 
chsse in. 1825 to the date cf the suit 
which was instituted on March 14, 1931, 
corresponding to Chait 1337. Secondly, 
his contention rests on the ground that 
the kabuliyat of the year 1335 is really the 
recognition ofthe transfer to him by Ra- 
ghunath and Labanga and in law, there- 
fore, the old occupancy holding must be 
taken tocontinue in his ownership and 
possession by reason of the landlord’s re- 
cognition. 

The Court of first instance gave effect 
to these two contentions and dismissed the 
suit of the plaintiffs on the footing that 
the defendant was not a non-occupancy 
raiyat but had acquired a right of occu- 
pancy ofthe land. On appeal, the learn- 
ed Subordinate Judge disagreed with the 
learned Munsif on these points. He held 
that the occupation of the defendant from 
the date of his parchase till the end of 
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‘the year 1334 was that®of a respasser and 
the document of Baisak 2, 1335, above 
referred to, created a new tenancy in his 
favour. He accordingly held that the plain- 
tiffs would prima facie be entitled to get 
possession from the defendant but he dis- 
missed the plaintiff's suit ona ground 
-which he admits was not taken by the 
‘defendant either in his written statement 
‘or in the lower Appellate Court. He said 
thal cl. 11 of the kabuliyat of the year 1335 
conferred an option of renewal for a pe- 
riod of three years on the defendant. The 
defendant, therefore, according to the Sub- 
ordinate Judge, is entitled to fall back 
upon this clause and say that he has 
exercised the option. By reason of this 
clause, says the learned Subordinate Judge, 


the defendant woud be entitled 
to remain on the jand up to the 
year 1341 and the suit which was insti- 


tuted before the year 1341 was premature. 
In my view, the learned Subordinate 
Judge was not right in making a new 
case for the defendant in appeal. A de- 
termination of the questions that would 
‘ariseon cl. 11 of the kabuliyat would 
-have entitled an investigation into facts, one 
of them being whether the landlord had 
‘offered a fresh tenancy to the defendant 
and whether the defendant had refused 
-itornot had this defence been taken in 
the written statement. I am clearly of 
„opinion that the learned Subordinate Judge 
was not right in dismissing the plaintiffs’ 
suit on a plea which was never taken by 
the defendant at a proper stage of the 
suit. 

. Mr. Roy who appears on behalf of the 
defendant-respondent, however, contends 
that the conclusion of the learned Sub- 
‘ordinate Judge that the tenancy for the 
first time was created in favour of the 
defendant in the year 1334is wrong. He 
contends thatthe kabuliyat of that year 
which is Ex. I is merely a recognition 
of the transfer tothe defendant by the 
old tenants effected in the year 1325, and 
if this be so, the defendant could acquire 
a right of occupation by reason of 
s. 20, Bengal Tenancy Act, secondly, he 
says that the old occupancy holding would 


be still subsisting in the hands of the de-. 


fendant and s. 44 (c) would not apply because 
the defendant would not be taken to be ad- 
mitted into occupation under a register- 
ed doucument. All these contentions rais- 
ed by Mr. Roy depend upon one cardinal 
fact, and that is, what in the nature and 
effect of Hx. I? Ihave gone through 
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Ex. I. There is no recital in that docu- 
ment ofthe purchase of the defendant 
from Raghunath and Labanga. The 
recital indicates as if a new settlement 
is being conferred and there are at least 
three circumstances which would tell against 
the contention that the skabuliyat was 
only a confirmatory kabuliyat in recogni- 
tion of the transfer to the defendant by 
the old tenants. First of all, all the lands 
of the old tenancy are not included in 
this document but only some and the 
rent which is fixed for the lands is quite 
out of proportion to the old rent. It indi- 
cates an enhancement of more than 
2 annas in the rupee which the landlord 
would have been entitled to get at the 
most if the old tenancy continued. 
Secondly, the period of the three years 
fixed by Ex. I coupled with the option 
of ‘the tenant to remain for enother period 
of three years only, in case he complied 
with certain demands of the landlord, is 
quite inconsistent with the continuance 
of tke old occupancy holding of the 
Garces. A 

Thirdly, the clause jn the lease that cn 
transfer by ths tenant either by way of sale 
or usufructuery mortgage of the whole or 
part of the demised land or on building 
substantial structures onthe land there 
would be an end {io the tenancy end the 
landlord would be entitled to re-enter even 
within the period of three years is also 
against the contentions of the respondent. 
Having regerd to these terms of the 
documents, L am of opinion that a new 
lease wis created in favour of the defen- 
dant by Ex. 1 and ike judgment of the 
learned Subordinate Judge on this part of 
the case is correct. 

I accordingly set aside the decree of the 
learned Subordinate Judge inasmuch as 
he had no business to make anew case 
for the- defendant and direct that the 
plaintiffs’ suitfor khas possession be de- 
creed. Ths result is that the appeal is 
allowed and the plaintiffs’ suit for khas 
possession is decreed with costs through- 
out. 

N. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 273 of 1935 
October 10, 1935 
MIDDLETON, J. C. AND ALMOND, A. J. O. 
HIDAYATULLAH—Accunsp—PETITIONER 
VETSUS 

EMPEROR—Opposits PARTY, . 

Penal Code (Act XLV of 1860), ss. 211, 182— 
Institution of criminal proceedings, within s. 211~ 
When takes place—Criminal Procedure Code (Act 
V of 1898), s.4 (g)—Telegrams sent to Deputy 
Commissioner, ete., alleging offence by Sub-Inspector 
—~Allegations found to be false on inquiry—~Pro- 
secution under s. 211, legality of-~Conduct of sender, 
af punishable under s. 182—‘Falsely charges’ in 
s. 211—Meaning of. me 

A person actually institutes criminal proceedings 
upon making acomplaint as defined in s. 4 (9), 
Criminal Procedure Code, and a person also insti- 
tutes criminal proceedings upon reporting the com- 
mission of a cognizable offence to the Police who 
are empowered to investigate the allegation, It is 
true that e Criminal Court can take cognizance of 
an offence not only upon the receipt of a complaint 
or upon thereport of a Police Officer, but also 
under s.190 (1) (e), Criminal Procedure Code, upon 
information received from any person, but it cannot 
be said that a person who gives informationto a 
Court without a view to that Court taking action 
under the Criminal Procedure Code, thereby him- 
self institutes criminal proceedings. In order to 
render an allegation, a complaint it must be made 
“with a view to a Magistrate taking action under 
the Criminal Procedure Ovde.” Where, therefore, 
a telegram alleging that a certain offence has taken 
place does not ccntain a prayer asking the addressee 
to take action as contemplated by the Cole, there 
must be clear proof that this was the petitioner's 
intention before it can ke held that he submitted 
a ccmplaint. 

Where telegrams were sent tothe Deputy Com- 
missioner, Assistant Oommissioner and District 
Superintendent of Police that a certain Sub-Inspec- 
tor had committed certain otence against tha 
sender, and on Magisterial inquiry the allegations 
were found t> be incorrect and the sender was 
prosecuted under g, 211, Penal Code : 

Held, that inthe absence of proof that the tele- 
grams were sent with aview to the authorities 
taking criminal proceedings against the sender, 
he could not be convicted under s. 21l but his 
conduct was punishable under s, 182. [p. 143, col, 


lone words “falsely charges" used in s. 211, 
Penal Code, must be read with the preceding words 
of that section and imply a false charge toa 
person in authority made with a view to setting 
the criminal lawin motion. The question here ig 


one of intention, 

Cr. Reyn. from an order of the 2nd 
Additional Sessions Judge, Peshawar, dated 
July 26, 1935. 

Mr. Saaduddin, for the Petitioner. 

Sardar Raja Singh, for the Crown. 

Middleton, J. C.—The facts connected 
with this petition for revision are given 
in the order dated August 29, 1935, re- 
ferring it for decision by a Bench, which 
runs as follows ; 
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“Tn this case the petitioner Hidayatullah senf 
three telegrams: one to the Deputy Commissioner, 
Peshawar, one to the Assistant Commissioner, 
Charsadda, and one to the Superintendent of Police, 
Peshawar, alleging that a Sub-Inspector, Attaullah 
Khan, had committed certain offences against him, 
the most important of which was that he had robbed 
him of Rs, 350. It is said that he also mada a 
report at Khanmahi Police Station to the same 
effect, but if he made any such report, it has not 
been brought on the file. The Deputy Commis- 
sioner ordered a Magisterial inquiry and the al- 
legations were found to be incorrect. The Deputy 
Commissioner in his capacity as District Magistrate 
thereupon filed a complaint under s. 211, Indian 
Penal Oode, in the Court of the Sub-Divisional 
Magistrate, Peshawar, in which the substance of 
the complaint was the telegram sent to the Deputy 
Oommissioner. The case was heard by the City 
Magistrate, Peshawar, who framed charges against 
the accused under s. 211, Indian Penal Code, in 
respect of all three telegrams, In the course of his 
judgment he found that the allegations made by 
Hidayatullah were false. He further found that 
ths report at the Police Station, which he appears 
to have assumed must be in the same terms, as 
the telegram amounted to the institution cf criminal 
proceedings. He further found that the telegrams 
sent to the Deputy Commissionzr and to the As- 
sistant Ocmmissgisner amounted to complaints within 
ths meaning of s. 4, Criminal Procedure Code. 
He, therefore, convicted the petitioner and sentenced 
him to 1} years’ rigorous imprisonment An appeal was 
preferred to the Sessions Court and the learned 2nd 
Additional Sessions Judge dismissed it. The first 
ground of appeal in that Court was to the effect 
that the facts proved do not constitute an offence 
under s. 211, Inlan Penal Code, but this aspect 
of the case was not discussed at all in the judg- 
ment of the learned Additional Sessions Judge. 
He concurred with ths findings of tne Court below 
that the allegations made were false and, there- 
for, upheld the convicsion and sentence, This 
patitioa for revision has bean presented to this 
Qourt and the main question for decision is whe- 
fier the facts yroved amount to the institution of 
criminal proceedings or to a false charge within 
the meaning of s. 211, Indian Penal Code, Ihave 
been referred t> the commentary in Rattan Lal's 
Criminal Procsdure Code which cites a considerable 
amount of authority to the proposition that a false 
chargs means a false charge made to s.me person, 
who is in a posit:tioa to put the Criminal Law 
in m<tion, This appears to be inconsistent with 
certain dicta made in a case dacided by a Bench 
of this Court and reported as Faiz Alam v. Emperor 
(1). The interpretation cf s. 211, Indian Penal 
Code, presents considerable difficulty and I think 
that this is a case which should be decided by a 
Bench and I accordingly refer it to a Bench.” 

The findings of fact of the trial and 
Appellate Courts have not been ques- 
tioned before us and the sole point urged 
is that the actions of the petitioner do not 
constitute an offence punishable under 
s 211, Indian Penal Code. The first point 
to note is that the trial was instituted 
upon a complaint by the District Magis- 
trate, Peshawar, in respect of the alleged 


(i) AIR 1934 Pesh, 112; 151 Ind. Cas. 816; 
(1834) Cr, Cas. 1317; 35 Cr. J 1410; 7 R Pesh. 
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Offence consituted by the despatch of the 
telegram Ex. P. A. to him as Deputy 
Commissioner. It is true that the trial 
Court framed a charge on the basis of 3 
telegrams, one sent to the Deputy Com- 
missioner, one to the Assistant Commis- 
Sioner, Charsadda, end one to the Senior 
Superintendent of Police, Peshawar. The 
basis of the case egainst the petitioner 
can either be that he instituted criminal 
proceedings in the Court of the District 
Magistrate by sending telegrem Ex. P. A., 
which amounted to a complaint, or that 
he made a false charge by sending his 
telegram Ex. P. D. to the Senior Superin- 
tendent of Police, Peshawar. It cannot 
be that he instituted criminal procedings 
by his telegram sent to the Assistant 
Commissioner, Charsadda, because neither 
did the Assistant Commissioner make a 
complaint under s. 195, Criminal Pro- 
cedure Code, entitling the Court to take 
cognizance, nor did any Court, to which 
the Assistant Ccmissioner’s Court is sub- 
ordinate, make such complaint about this 
telegram. A person actually institutes 
criminal proceedings upon making a com- 
plaint us defined in s. 4 (g), Criminal 
Procedure Code, and according to the 
decision of a Bench of this Court ia Faiz 
Alam v. Emperor (1) a peison also in- 
stitutes criminal prcceedings upon report- 
ing the commission of a cognizable offence 
to the Police who are empowered to in- 
vestigate the allegation. 

It is true that a Criminal Court can 
take cognizance of an offence not only 
upon the receipt of a complaint or upon 
the report of a Police Officer, but also 
under s. 190 (1) (c), Criminal Procedure 
Code, upon information received from any 
person, but it has not been suggested 
that a person who gives information of a 
Court without a view to that Court taking 
action under the Criminal Procedure Code, 
thereby himself institutes criminal pro- 
ceedings ; in this case the informer leaves 
it to the Court to take action and the 
institution of proceedings is the action of 
the Court. The laying of information, 
however, may cause the institution of 
criminal proceedings, which is an offence 
under s. 211, Indian Penal Code, but in 
this case none of the persons to whom 
telegrams were addressed, took criminal 
proceedings against the person against 
whom information had been given. It 
is true that the District Magistrate ordered 
2 Magisterial inquiry, but this Magisterial 
jnquiry was certainly not a criminal pro- 
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ceeding which the petitioner caused to be 
instituted; it was conducted by the As- 
sistant Commissioner, Charsadda, and 
never took the form laid down for trial 
of persons accused of offences, but merely 
took the form of general inquiries in which 
evidence was recorded on solemn affirme- 
tion. The only two points to be consider- 
ed in connection with this reference are 
therefore: (1) Did the petitioner make a 
complaint by sending telegram Ex. P. A. 
to the Deputy Commissioner? (2) Did the 
Petitioner falsely charge any. person by 
sending telegram Ex. P. D. to the Senior 
Superintendent of Police? According to 
the judgment of the trial Court the peti- 
tioner is believed to have made a formal 
report in a Police Station, but there is 
no evidence of this upon the record, and 
we cannot consider it in connection with 
his trial. 

Learned Ccunsel for the petitioner has 
urged that in no circumstances can a tele- 
gram amount toa complaint as defined in 
£. 4 (g) Criminal Procedure Code, and bases 
his contention on s. 200, Criminal Pro- 
cedure Code, which directs that a Magis- 
trate taking cognizance of en offence on 
complaint shall at once examine the corm- 
plainant, pointing out that a person who 
sends atelegram cannot be at once exe- 
mined In view of the fact that the 
definition of a complaint includes: “an al- 
legation made in writing” and does notin 
itself necessitate the presence of the com- 
plainant, we are unable to accept this con- 
tention, end we do not consider that it 
is supported by In re Hari Lal Buch (2), 
and Uhhedi Kandu v. Emperor (3), whic 
were cited by Counsel in support thereof. 

Counsel further argues that the telegram 
sent to the Deputy Commissioner was not 
sent to him in his capacity as District 
Magistrate, but was a mere report of al- 
leged high-handedness made to him as 
chief executive authority in the District. 
He has cited Jogabandu v. Emperor (4), in 
which case a petition addressed to a Col- 
lector was directed against an official of 
the Court of Wards and asked for redress 
of the petitioner's grievances. It was there 
held that the complaint was purely depart- 
mental and that the Collector was not 
justified in treating it esa criminal com- 
plaint and ordering prosecution of the 
petitioner under s. 211, Penal Code. It was 


(2) 22 B 949, 
(3) 7A L J 618; 6 Ind, Cas, 390; 
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further held that even if it had been a 
criminal complaint, he should have given 
the petitioner an opportunity of calling his 
witnesses and proving his allegations. A 
somewhat similar case reported as Ahmad 
Khan v. Emperor (5), has also been 
brought to our notice, and in both these 
cases it appears to us that the Courts have 
been guided by what could be assumed to 
be the intention of the petitioner. In 
order to render an allegation a complaint, 
it must be made “with a view toa Magis- 
trate taking action under the Criminal 
Procedure Code”. In the present case there 
was no prayer in the telegram asking the 
addressee to take such action and in the 
absence of such a prayer, there must be 
clear proof that this was the petitioner's 
intention before it can be held that ke 
submitted a complaint. 

It is obvious that in the first instance 
the District Magistrate did not take cog- 
nizance of the telegram as a complaint; 
he did not examine the sender as a com- 
plainant nor did he transfer the case 
under s. 192, Criminal Procedure Gode, 
which were the only courses open to him 
under s. 200, Criminal Procedure Code, if 
in fact he regarded itas acomplaint. Ib 
is true that at a later stage he directed 
the Assistant Commissioner, Charsadda, to 
hold a Magisterial inquiry, but this cannot 
be regarded as action under s. 192 of the 
Code, and the Assistant Commissioner did 


not examine the petitioner before proceed- 


ing with the inquiry: nor can it be re- 
garded as action under s. 202 of the Code 
as the District Magistrate had not himself 
examined the petitioner. The judgment of 
the trial Court and the evidence of the 
District Magistrate himself show that it 
was partly because the case was men- 
tioned to him by the Police and partly 
because it had obtained publicity in the 


vernacular press that he directed a Magis-~ 


terial inquiry; and it was, therefore, not 
because he regarded it as a complaint. 
The lower Appellate Court in its judgment 
has expressed the opinion that the tele- 
grams were designedly false and were sent 
in order to injure the Assistant Sub-Inspec- 
tor and 

“probably because the accused having been annoyed 
by his conduct desired to stifle any possible pro- 
sécution of his chaukidar for an offence under the 
Arms Act.”. i : 

We consider this to be a possible rea- 
son which actuated the . petitioner; we 
further consider it possible that he sent 
the telegram when in a state of annoyance 

(5) 109 PL R1904; 1 Cr, LJ 957, 
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with the idea of causing trouble and 
bringing his allegations to the notice of a 
high. authority without regarding that au- 
thority in its capacity as Magistrate or 
with a view to that authority taking cri- 
minal action against the Assistant Sub- 
Inspector. Accordingly, in the absence of 
definite proof that the petitioner desired 
the Deputy Commissioner to take action 
under the Criminal Procedure Code against 
the Assistant Sub-Inspector, we cannot. 
hold that his telegram amounted to a com- 
plaint and therefore, amounted to the in- 
stitution of criminal proceedings. We now 
consider the petitioner's act in sending a 
telegram to the Senior Superintendent of 
Police. It is unnecessary to quote the 
numerous and concurrent rulings of the 
various High Courts in India to the effect 
that the words “falsely. charges” used in 
s. 211, Indian Penal Code, must be read with, 
the preceding words of that section and 
imply a false charge to a person in eu- 
thority made with a view to setting the. 
criminal law in motion. The question 
here is again one of intention. Did the 
petitioner intend his telegram to be treated 
as a report of a cognizable offence with 
a view to investigation by the Police and. 
prosecution of the alleged offender? If so,. 
not only did he make a false charge, but 
according to the decision of the Bench of 
this Court in Faiz Alam v. Emperor (1), he 
actually instituted criminal proceedings. 

In the normal course a report to the 
Police is made to the officer in charge of: 
the Police Station in which an alleged 
offence has been committed and not direct 
to the District Superintendent. In this case 
the telegram concerned the conduct of a 
Police Officer and was addressed to his 
official superior. We are of opinion that 
in the absence of proof to the contrary, 
the petitioner cannot be fixed with the 
intention of making a report for inves- 
tigation with a view to prosecution. On 
the face of it his telegram was merely a 
petition to an official complaining of the 
alleged action of that official’s subordinate 
and the arguments given in Jogabhandu 
v. Emperor (4), are directly applicable. Here 
again the action of the recipient of the 
telegram supports our view. Sofaras the 
evidence shows, the telegram was. never 
sent to the officer in charge of the Local 
Police Station for investigation as would 
have been the case if it had been regard- 


‘ed as being a formal report of a cogniz- 


able offence. The petitioner's conduct was . 
certainly most reprehénsible in that he 
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not only gave false information to per- 
sons in authority knowing and probably 
intending thereby to cause those persons te 
use their lawful power to the injury or 
annoyance of the Assistant Sub-Inspector; 
but sneh conduct is rendered punishable by 
another section of the Penal Code, namely 
s. 182, Indian Penal Code, and unless and 
until the petitioner’s actions are definitely 
proved to fall within the four comers of 
s. 211, Indian Penal Code’ he should not be 
convicted thereunder. We accept the 
_ petition for revision to theextent that we 
alter the conviction into one under s. 182, 
Indian Penal Code, and reduce the sent- 


tence to one of six months’ rigorous 
imprisonment. 
N. Conviction altered. 
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ALLAHABAD HIGH COURT 

Hirst Civil Appeal No. 327 of 1932 ` 
October 3, 1935 

Niamat ULLAH AND A LLSLP, JJ. 

LACHHMAN DAS AND ANGTHER—- 
DEFEXDANTS—APPELLANTS 
VETSUS 
Musammat GULAB DEVI—PLAINTIFF AND 

OTHER §S—DEFENDANTS-——RESPONDENTS 


Partnership—Partnership property—Presumption, 
— Partners jointly owning immovable property—Use .. 


of it jor business—Property, whether of partnership 
Hindu Law — Joint family business — Assets — 
Business continued after partition by members. as 
partners—Shares in property not variable—Shares in 
business variable—Property, whether assets of busi- 
ness —Lease-—Form of current lease indicating lease 
capable of renewal — New lease held not renewal of 
old lease, 

It does not necessarily follow because certain part- 
ners jointly own immovable property which they use 
for the purposes of the partnership business that that 
property is partnership property. Whether it is or 
is not depends upon the agreement between the 
partners. 

Where a joint Hindu family carries on certain 
business which is continued. by the members as 
partners even after a partition is effected, tne fact 
that it was stipulated that their shares in the pro- 
perties were not to be varied whereas their 
Shares in the business were to be varied, is a strong 
suggestion that the partners did not regard the 
property as part of the assets of the partnership busi- 
ness. : 

Where the form in which a current lease is drawn 
up indicates thatthe lease is capable of being 
renewed, the lease cannot be said tobe a renewal of 
an old one, merely from tne form. 


F.C. A. from the decision of the Sub- 
Judge, Aligarh, dated July 13, 1932. 

Messrs. S. N. 
5. K. Mukerji, for the Appellants. 

Dr. K. N. Katju, Messrs. P. L. Banerji 
and Panna Lal, for the Respondents, ` 


LAOHEMAN DAs v. GULAB Davi (ALL) 


Sen, G. S. Pathak and. 
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Allsop, J.—This appeal arises out of a 
suit which was decided by the learned 
Subordinate Judge of Aligarh. It was a 
suit instituted by Musammat Gulab Devi 
for the partition of certain property of 
which the details are set forth in Schs. A, 
Band C of the plaint. The plaintiff al- 
leged that she had inherited a share in 
this property from her deceased husband, 
Ram Chander, under a will execut- 
ed by him on November 19, 1918. 
She impleaded as defendants Lachhman 
Das, Rameshwar Das, Nathu and seven 
other persons. According to her Lachhman 
Das and Rameshwar Das were joint owners 
of the property with her husband. She 
impleaded Nathu because he was Remesh- 
war's son and the other seven persons 
because they were transferees of paris of 
the property under deeds which were exe- 
cuted after the death of Ram Chandar. 
The property in suit included interests 
created by three simple deeds of mort- 
gage respectively dated February 19, 1920, 
(item No. 1 of Sch. B), November 5, 1919, 
(item No. 2, Sch. B), and January 1], 1921, 
(item No. 2, Sch. C). The defence about the 
two first of these mortgages, namely those 
in Sch. B, was that they had been redeem- 
ed respectively on May 27, 1925 and May 23, 
1920. The learned Subordinate Judge held 
that the mortgages had been redeemed and 
that the suit for recovery of a share in 
the interests created by them wes barred 
by limitation. He therefore dismissed the 
suit in so far as it related to these items. 

Tt appears that he was under the mis- 
apprehension that the mortgege described 
in Sch. C had also been redeemed and 
that the same considerations applied to 
the interest created by it es applied to 
the interésts created by the other two 
mortgages. He, therefore, dismissed the 
suit also in so far as it related to the 
interest created by this third mortgage. 
The general defence raised by Lachhman 
Das and Rameshwar Das was that all the 
properties included in the plaint were 
partnership property and that the plaint- 
iff was not entitled to get a decree with- 
out instituting a suit for an account and 
a share of the profits of the partnership. 
They further contended that such a suit, if it 
had been instituted would have been 
barred by limitation under Art. 106, Sch. I, 
Limitation Act. This defence was not ac- 
cepted by the learned Subordinate Judge 
and he gave the plaintiff in the first in- 
stance a decree for partition of all the 
properties except those to which I 
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have already referred, namely the 
interest created by the three 
deeds of mortgage. The learned 


Subordinate Judge delivered judgment on 
July 13, 1932. The defendants, Lachhman Das 
and Rameshwar Das, instituted the appeal 
with which I am dealing on July 26, 1932. 
Meanwhile, however on July 15, 1932, the 
plaintif had made an application under 
ss. 151 and 152, Civil Procedure Code, 
asking the Court to correct its judgment 
in so far as it related to the interests 
created bythe mortgage-deed of January 11, 
1921, referred to as item No. 2,Sch. © of the 
plaint. This application was followed on 
July 21, 1932, by another application for 
review of judgment on the same grounds. 
The applicant, that is the plaintiff, pointed 
out that the Jearned Judge had dismissed 
the suit for partition of the interest- created 
by that mortgage under amisapprehension. 

The, “learned Judge accepted this 
contention and he passed an order on 
September 5, 1932, accepting the applica- 
tion for review and directing that the suit 
should be decreed with respect to the in- 
terest created by the mortgage mentioned 
in Sch. ©. 2. This order led to another 
appeal No. 458 of 1932 instituted by 
Lachhman Das and Rameshwar Das, 
Musanmat Gulab Devi also on October 21, 
1932, instituted an appeal, No. 379 of 1932, 
against that part of the decree which dis- 
missed her claim under the two mortgages 
mentioned as items Nos.1 and 2, Sch. B 
of the plaint. There are, therefore, three 
connected appeal before us and I shall deal 
with all of them in this judgment. It is 
admitted that Ram Chander, Lachhman 
Das and Rameshar Das were at one time 

embers of a joint Hindu family. The 
common ancestor was Bagar Mal. He had 
two sons, Kanhaiya Lal end Lokman Das. 
Ram Chander was the son of Kanhaiya Lal 
and Lachhman Das and Rameshwar Das 
are the sons of Lokman Das. The family 
remained joint till sometime towards the 
end of the year 1912. On May 1, 
1913, Ram -Chander, Lachhman Das and 
Rameshwar Das executed a deed in which 
they indicated that they had separated 
some time before and that the joint 
family was dissolved. They mentioned in 
this deed that there were two family 
firms, one carrying on business as traders 
in lime at Hathras under the style of 
Bagar Mal Kanhaiya Lal and the other 
carrying on business as manufacturers 
of and traders in lime at Katni Mund- 
wara in the district of Jubbulpore in the 
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Central Provinces under the style of Bagar 
Mal Lokman Das. 

They said that they were agreed that 
their shares in the joint family property 
were as follows, namely, Ram Chander 
8 annas, Lachhman Das 4 annas, and 
Rameshwar Des 4 annas. The deed des- 
cribed how the partition had been effect- 
ed. The household articles and ornaments 
had been distributed between the various 
branches of the family after the death of 
Kanhaiya Lal and Lokman Das. Ram 
Chander, Lacbhman Das and Rameshwar 
Das confirmed this distribution and agreed - 
that there was no further dispute 
between them about this property. They 
said that they had divided ibe cash in 
their hands by relevant entries in the 
books of the two firms. The firms were 
to remain joint but the three relations 
were to have definite shares in them in 
accordance with their shares in the whole 
of the family property. The movable and 
immovable property at Katni Mandwara 
was also to remain joint on the same 
condition. There were two houses which 
had been divided between the members 
of the family. One house worth Rs. 10,000 
had been delivered to Ram Chander end 
the other worth Rs. 2,000 to Lachhman 


«Das and Rameshwar Das. By way of adjust- 
.’ment Lachhman Das and Rameshwar Das 


had each. been credited with Rs. 4,000 in 
the books of the firm at Hathras. The 
houses were at Hathras and that is where 
the members of the family had their home. 
The businesses were carried on in accord- 
ance with the provisions of this deed till 
‘the year 1917. On December 18, of that 
year Ram Chander, Lachhman Das and 
Rameshwar Das executed another deed 
which is described as a deed of part- 
nership. a 

According to this deed the shares in 
the movable and immovable property 
which they held jointly at that time were 
to remain as they had been before, but 
the three of them were to have equal shares 
in any movable or immovable property which 
they might acquire jointly after that date 
and the shares in the business of any kind 
which they carried on were to be varied, 
that is, Ram Chander was to have a share 
of 6 annas and the other two to have a 
share of 5 annas each. According to the deed, 
the businesses had been carried on, on these 
terms since Katik Sudi 1, Sambat 1974, 4. e. 
since some date in October’ 1917. The 
position was not changed when Ranr 
Chander died on July 3, 1921. At that 
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time he was credited with a large sum of 
money in the books of firms. It is obvious 
that the three persons had been carrying 
on business as partners after the. dissolu- 
tion of the joint family towerds the end 
of the year 1912 end that the death 
of Ram Chander dissolved the partner- 
ship. Musammat Gulab Devi was admittedly 
the heir of Ram Chander under the will 
to. which I have already referred. She 
did not institute eny suit for an account 
and a share of the profits of the dissolved 
partnership, but eventually on June 8, 
1931 she instituted the suit which has 
given rise to these appeals. I have al- 


ready mentioned that the main defence: 


put forward by Lachhman Das and Ramesh- 
war Das was that the properties in suit 
were part of the partnership property of 
the two firms. That is a very important 
question in these appeals. 


; is 

Before I proceed to discuss it | think 
that it is necessary to- describe the na- 
` ture of the properties in suit. 
perty in item one of Schedule A is a 
house and 7 shops situated at Katni 
Mundwara. .-. 

The properties in items Nos. 2, 3, 4 and 
5 are plots of land at or near- Katni 
Mundwara. In items Nos. 2 and 3 it is 
mentioned that there are quarries in the 
plots. The significance of this fact is that 
“thesé quarries constitute a special. kind 
` of property. Itishot denied that agricul- 
tural- land- in the Central Provinces is held 
by the proprietors under grants by which 
they have only the surface rights in the 
property, that is, they are entitled to use 
only the surface and the immediate sub- 
soil for purposes of cultivation, whereas 
the mining and quarrying rights in the 
deeper soil remain the property of the 
Government. The Government deals with 
these rights by issuing mining or quarry- 
ing leases either tothe proprietors or to 
other persons.. Ifthe leases are given to 
persons other than the proprietors, the pro- 
prietors are granted compensation for the 
interference with their rights in the surface 
of the soil. There are some leases upon 
the record which show that it is the usual 
practice to grant such leases for periods 
of ten years with the right of renewal. The 
mention Of quarries in the plaint is in- 
tended to indicate that the plaintiff is 
claiming a share in quarrying rights which 
have been granted to Lachhman Das and 
Rameshwar Das under certain leases. These 
quarrying rights constitute a special class 
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of property with which I shall have to 
deal in due course. 

The property described in item No. 3, 
Sch. B is some zamindari properly in 
Hathras and that described in item No. 1, 
Sch. C is an enclosure in Hathras with 
a number of shops init. The other three 
items'in Schs. B and C are the interests creat- 
ed by the three mortgages to which I have 
already referred. I shall now proceed to 
discuss the question whether the proper- 
ties mentioned in the plaint or any of them 
can be described asthe partnership pro- 
perty of either of the two firms in which 
Ram Chander, Lachhman Das and Ram- 
eshwar Das were partners. Partnership is 
a matter of contract between the parties 
although: there are provisions in the Oon- 
tract Act that in the absence of a contract 
to the contrary certain covenants will be 
assumed to exist between the p3rtners. I 
may refer particularly to some of tbe. .pro- 
visions of s. 253 of that Act. The. firgt - 
part. of the section is as follows: 

* “In the absence of any contract to the contrary 
the relations of partners to each other are deter- 
mined by the following rules. 

“(1) All partners are joint owners of all property 
originally brought into the partnership stock 


or bougat with money belonging to the partnership 
or acquired for the purposes: of the partnership 


- business. All such property is called partnership 
“property. The share ofeach partner in the part- 


nership property isthe value of his original con- 
tribution, increased or diminished by his share 
of profitor loss........ $ i 

The defendants contend that the property 
in suit was partnership property within 
the meaning of this section. What we 
have to decide is whether this property 
was originally brought into the partner- 
ship stock or was bought by money belong- 
ing to the partnership or was acquired 
for the purposes of the partnership, and if 
it was, whether there was any special 
contract varying the terms of the section. 
As this is a question of contract, we have 
to consider what conclusion we can Teach 
from the express agreements in the two 


. deeds of partition and partnership or from 


implicit agreements which can be inferred 
from the conduct of the parties. I may 
mention at this stage that the property in 
Sch. A was acquired before the partition 
with the exception of that part of the pro- 
perty in item No. 3 which is situated in 
village Mundwera and_consis:s of plots 
Nos. 1236, 1237, 1254, 1255 and 1256. This 
latter property was purchased on Decem- 
ber 13, 1913, from one Jagan Prasad. 
The property in list B was all purchased 
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after the partition and so was the property 
in list C. 

The first question is whether it was the 
intention of Ram Chander, Lachhman Das 
and Rameshwar Das that the’ property in 
existence at the time of the partition 
should become partnership property or 
whether it was their intention that it should 
be regarded astheir joint property apart 
from the partnership and should be used 
only so faras was necessary for the pur- 
poses of the partnership. lt seems to me 
that it does not necessarily follow because 
certain partners jointly own immovable 
property which they use for the purposes 
of the partnership business that that pro- 
perty is partnership property. Whether it 
is or is not dependsupon the agreement be- 
tween the partners. If two brothers jointly in- 
herited a house and thereafter at some 
time set upa business in the house in 
partnership, J do not think thet it could 
be inferred from that fact alone that they 
were intending to transfer ‘their shares in 
the house to their partnership business. 
In the present’ case: the partition deed of 
1913 does not contain any stipulation that 
the property in Katni Mundwara which 
was at that time the only joint family pro- 
perty should be regarded as the property 
of the partnership in the firm which was 
carrying on business in lime. It is true 


that that was the only property which was, 
not divided between the partners be metes’ 


and hounds, but there are possible expla- 
nations for this apart from the inference 
that the property was tq be partnership 
property. ; 


One’ possible -explanation is that the ar- 
for convenience of- 


Tangement was made 
management. Parts of the property were 
doubtless connected withthe business be- 
cause they were used for the purpose of 
quarrying limestone, but other parts of 
the property, notably the shops (which were 
let to tenants, had no necessary connec- 
tion with the limestone business. I notice 
that in the deed of partition there is an 
express stipulation that the parties shall 
have no power to carry on any other trade 
except that of lime without the consent of 
each other and that if any party carries on 
any other trade without obtaining the con- 
sent of the others, the loss sustained in that 
separate business shall be borne by that 
parly and that the profits accruing from 
that business shall be deposited in the sLop, 
that is, shall be regarded as the profits 
of the partnership. It is suggested that the 
plots of land which were not used for 
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quarrying were connécted with the busi 
ness because they were used for the pur: 
poses of the employees of ihe business, 
but it is not certain that that was so. Then 
in the deed of 1917 the parties have slipu- 
lated that there shall be different shares in 
different properties. It is not inconceiv- 
able that partners might enter into a con- 
tract in respect of partnership property, 
that part of that property should be keld 
in certain shares and the rest of it in cer- 
tain other shares, but it is not what one 
would regard as an ordinary arrangement. 
The fact that the shares in the existing pro- 
perlies were not varied whereas the shares 
in the business itself were varied seems to 
me to convey a strong suggestion at least 
that Ram Chander, Uachhman Das and 
Rameshwar Das did not regard the exist- 
ing properties as part of the assets of the 
firms. 

An inference also arises from the man- 
ner in which the accounts of the Katni 
firm were kept. At the time when the 
joint family was disrupted and the partner- 
ship business wes begun, certain immov- 
abie properties were shownin the books 
as the assets of the family. J refer to an 
extrect from the accounts dated from 
Katik Badi 14, Sambat 1969, to Katik Sudi 
15, Sambat 1969, that is from November 8, 
1912 to November 24,1912. Although the 
partition deed was executed on May Il, 
1913, it appears that the partition took 
place in November 1912, that is, at the 
beginning of the firm's financial year. In 
the extract to which I refer there are 
certain sums of money which are shown 
to the account of land at Mundwara, 
Tikaria and other places. It appears from 
this extract that at the time when the 
partition took place these sums of money 
were deducted from the capitel account. 
It would appear that when the family was 
a joint family there wes a ledger in the 
name of the family, thatis in the name 
of Kanhaiya lal Lokman Das which re- 
presented the capital invested or the pro- 
perty of the family. On Katik Badi 14, Sam- 
bat 1989, the sum credited to the family 
was Rs. 51,118-2-6. Of this amount two 
sums of Rs. 28,934-11-3 end Rs. 13,222-7-3 
were cash and the belence was the value 
of tke lended properties to which I have 
ieferred end the value of scmething which 
is described as a “bailat? and meen a 
boiler. When ihe partiticn took place, the 
cepitel sum of Rs. 51,118-2-6 was laken 
away frem the credit of the family. The 
sun) of Rs. 28,034-11-3 was transferred to 
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the account of the firm at Hathras and it 
has not been explained how this was dealt 
with in the books of that firm. The other 
sum of. Rs. 13,222-7-3 was transferred to 
the credit of the three new partners ac- 
cording to their shares, i. e, a sum of 
Rs. 6,611-3-6 was credited to Ram Chander 
and sums of Rs, 3,305-9-6 were credited to 
each of the other two partners. Ths 
balance represented by the value of the 
properties including the “bailat” was re- 
moved from the account altogether, that is, 
the ledger in which the debits against the 
properties were shown - were balanced 
and there was a corresponding reduction 
of the capital in the hands of the family. 
The ordinary meaning of this entry would be 
that the properties were no longer regard- 
ed as the assets of the firm but that they 
were returned to the partners. to holdin 
their separate right aczording to their 
shares. It has been argued on behalf of 
the appellants thatno inference can be 
made against the appellants- from. these 
entries in the account books: because it 
is the ordinary practice of firms keeping 
their accounts in the Indian fashion not to 
show as assets of the -firm any properties 
acquired out of the moneys of the firm. Itis 
said that the.ordinary practice when.money 
is spent on acquiring property is immediately. 
to debit the money so spent against the 
capital acvount of the firm. There is no ex- 
pert evidence on the record -and I consider 
therefore that we must take the entries as 
they stand. Whatever the usual practice 
may be,it.is clear that the practice of this 
particular family was to debit money spent 
on acquired property against a ledger 
account in the name of that property; in 
other words, to show the property as an 
asset of the firm. 

Even if it is not advisable to lay undue 
emphasis upon these items in the accounts, 
it still must be admitted that the value 
of the property in existence in 1913 does 
not appear anywhere in the books of the 
firm asan asset of the firm. This is 
certainly an indication, if it is no more, 
that the property was regarded by the 
partners as existing apart frcm the 
partnership. After the partnership account 
‘was opened the system in accordance with 
which the books were kept was thet there were 
three separate ledgers in the names of the 
three partners, a ledger called the Chunna 
Khudan Khata, in which the profits of 
the expenditure on the limestone business 
were included anda ledger called the 
Karch Khata.in which tke profits of and the 
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expenditure on the shops and other property 
were entered. It has been argued on be- 
half of the respondent that the books 
contained the joint accounts of Ram 
Chander, Lachhman Das and Rameshwar 
Das and that it was only the Chunna 
Khudan Khata which contained the accounts 
of the partnership business as such. It 
seems probable that the three men al- 
lowed the accounts to be continued in the 
same form in which they had been kept 
while the family was a joint family with 
this modification that the shares of the 
three of them were defined and that their 
assets were separately shown according 
to their shares. Ib appears that at the end 
of each year all the ledger accounts were 
balanced and the profits calculated and 
carried overto the ledgers of the three 
members of the family aczording to their 
shares. 

It is also probable that when that was 
done -the amount credited to the name of 
each of the three men was regarded as his 
separate property. There is a stipulation 
in the deed of 1917 that. eaca of the three 
partners will be allowed interest at any 
time when his deposit is more than his 
share inthe capital of the firm, but we 
have not been shown on any occasion that 
any interest was paid to any of these persons 
on any credit inhis separate account. It 
seems impossible that the three persons 
should always have withdrawn amounts 
exactly proportionate to their shares from 
their separate accounts either from the firm in 
Kalni Mundwara or from the firm at Hathras. 
If they drew upon their accounts separate- 
ly, as presumably they must have done, 
the balances to their credit could not always 
have been proportionate to their shares in 
the capital and, if the whole of those 
balances were regarded as parts of the 
capital, interest should have been paid to 
those whose balances were in excess of 
their shares. I may now refer again to 
the property which was purchased from 
Jagan Prasad on December 15, 1913. Bs- 
fore discussing the accounts in so far 
as they relate to that property, 1b was 
necessary to mention the existence of the 
Kharer Khata and Chunna Khudan Khata. 
The price pail for the property _ was 
Rs. 675. There isa mention of this in an 
extract from the accounts. which is pub- 
lished on p. 258 of our paper book. 

The paymentof this sum is entered on 
Pus Badi Tth. At the same time there were 
certain expenses in connection with the 
registration of the deed which brought the 
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whole amount up to Rs. 684-8-0. This 
‘sum was debited to the Chunna Khudan 
Khata, that is,, the limestone querry sce- 
count. It hes been argued on behalf of the 
` appellanis that this property at least must 
be considered to have been purchased 
for the purposes of the business. 
The fact, however, is that the limestone 
quarry account was balanced every year 
and the profit was calculated and was cre- 
dited to the partners. This sum of Rs. 684 
therefore wes included in tke profit and 
loss for tke year in which the entry was 
made and it was included therefore inthe 
balance which was transferred to 
pariners in their separate accounts. The 
result is that this sum of Rs.. 684 does not 
appear anywhere in the accounts as an 
asset of the firm andthe property as such 
must therefore be considered to have passed 
to the partners in their separate right. 
In any case, inthe year 1917 when. the 
second agreement was: entered into, this 
property with the rest of the property ex- 
isting at that time was to be held by 
Ram Chander, Lachhman Das and Ram- 
eshwar Das in shares of 8 annas, 4 annes 
and 4 annas. The same argument applies to 


ib. as applies to the other property, 
namely that it is improbable that 
. the partners if they had 


this property as the property of the part- 
nership would have agreed to hold it in 
shares different 
they held in the business concerned. 

I now come to the property mentioned as 
‘item No. 3 of Sch. B. This was zamin- 
dari property with buildings thereon jn 
the village of Dhunriin the Central Pro- 
vinces. lt was acquired by means of a sale 
deed dated July 10, 1920. From the ex- 
tract of the accounts appearing at p. 293 
of our paper book it seems that a sum of 
Rs. 3,122-14-0 was spent on the purchase 
of; this property. Contrary to the practice 
which is set up on behalf of the appellants 
this sum was not debited immediately to 
any capital account but a ledger account 
was opened in the name cf the village 
andin this eccount this sum was debited. 
This ledger avcount continued to be kept 
till the property was sold after the death 
of Ram Chender io one Rem Adhin in the 
year 1924. From an extract from tLe 
accounts at p. 291 of ovr paper book it 
appears that a sum of Rs. 4,000 wes paid 
by Ram Adhin for tke property. 

The entries show that ihis particular 
village was shown as an esset in the books 
kept at Katni Mupdwara. But it must be 
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from the shares which. 
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remembered that Ram Chander died a 
year afler the property was.purchased and 
it may be that this property would have 
been atsorked in accounts of the three 
persons concerned if his death hed not taken 
place. Accounts were made up for that 
year three or four months after the pro- 
perly ceme into ihe hands of these people 
and before the next accounting Ram 
Chander had died. There is no reason for 
thinking that the parties intended to 
treat this property ina manner different 
from the other immovable property in 
their possession. It does not appear to 
have been particularly connected with the 
business in lime or any other business 
which might have been carried on by the 
partnership. Another possibility is that 
this property which belonged to all the 
three relations was being managed on 
their behalf by the same agency and that 
it was necessary to keep a separate account 
as there were profits from the property and 
money spént upon it. The fact that the 
shares in this property were equal and 
were consequently different from the shares 
in the business would make it necessary 
that the accounts of the two should not be 
amalgamated,and this seems to me to be 
an argument in favour of the contention, of 
the plaintiff-respondent that the accounts 
kept at Katni Mundwara were not taken asa 
whole, the accounts of the partnership, but 
the accounts of three joint owners. lf 
that is so, this would have been an ac- 
count entirely separate from the partner- 
ship account which was represented by 
the Chunna Khudan Khata or limestone 
quarry account. 

There remains the enclosure or Nohra at 
Hathras described in item No. l, Sch. U. 
This property was purchased on January 31, 
1921. Tne arguments about this are the 
same as those about the property in 
Dhunri. The sums paid on account of the 
propelty are debited in the Nohra account 
in the Hathras books. The property has 
no connection with any limestone business 
and the purchase took piace only a few 
months before Ram Chander’s death. 
Having considered the evidence I am satis- 
fied that the immovable. properties, 
properly so called, in the possession of 
Ram Chander, Lachhman Das and Ram- 
eshwar Das were not partnership property. 
As scon asthe joint family ceased to exist 
the members of it became owners in 
specific shares of the properties which were 
in existence at that time. They agreed to 
carry on certain businesses in partnership 
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but in order that the defendants’ plea in 
this case should be accepted, it would be 
necessary to hold that it is positively 
established that the three members of 
the family intended to pool those shares 
and hold the property not as co-owners 
but as members of a partnership. There 
is no sufficient evidence to justify a find- 
ing of this kind. On the contrary, all 
the indications are that ihey regarded 
those properties as separate from the part- 
nership, although some of them may 
have been used in part or in whole for 
the purpose of the business. As for the 
properties which were acquired after the 
partnership came into existence, that is, 
the property which was acquired from 
Jamna Prasad and the two properties, item 
No. 3 of Sch. B and item No. 1 of Sch. C, 
in order that the defendants should succe- 
ed, it would be necessary to hold that 
these properties were purchased from 
partnership funds for the purposes of the 
partnership business. It is true that the 
accounts of the partnership business and 
the accounts of the members of the part- 
nership were perhaps not very distinct, 
but on the whole it seems that the sums 
credited to the various members of the 
family in their separate accounts were 
regarded as their separate property and 
not as the joint capital of the partner- 
ship. If purchases were made jointly 
out of these funds, therefore, it cannot 
be said with any certainty that they 
were made out of the capital of the part- 
nership. It appears, also, that none of 
the properties purchased had any real con- 
nection with the business in lime which 
was ab least the primary business of both 
the firms in which the members of the 
family were partners. 

I may now deal with the question of 
the quarries. According tothe decree of 
the learned Subordinate Judge the plaint- 
iff is to receive a share in the rights 
created by the leases granted to Lachh- 
man Das and Rameshwar Das by the 
Government of the Central Provinces. 
Now all these leases were executed after 
the death of Ram Chander. They are 
dated September 29, 1923, November 20, 
1923, January 11, 1924, July 28, 1927 and 
September 17, 1929. Ram Chander could 
not have had any right in the interests 
created by the leases after he was dead. 
It is argued on behalf of the plaintiff- 
respondent that these leases were granted 
in renewal of previous leases which had 
been in favour of the two appellants and 
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of Ram Chunder and consequently that 
it should be held that Ram Chunder had 
2 share in the interesis created by them. 
It has been admitted, however, that there 
is no evidence. whatsoever to show that 
any of these leases were granted in renewal 
of previous leases. The plaintiff-respond- 
ent bases her argument only on the fact 
that the form in which the leases are 
drawn up show that they are capable of 
renewal. I am not prepared to hold in 
these circumstances that the leases were 
renewals of previous leases and it follows 
that there can be no doubt that Ram 
Chander had no right in the interests 
arising out of them. ‘That part of the 
decree of the lower Court which provides 
that the plaintiff-respondent should get a 
share in these interests cannot be upheld. 
I now come to the mortgages. The two 
which are mentioned in Sch. B are the 
subject-matter of the plaintiff's appeal. It 
is admitted that these two mortgages 
have heen redeemed in the sense that 
the money due has been paid to Lacbh- 
man Das and Rameshwar Das. It is 
argued, however, on behalf of the plaintiff- 
appellant in that appeal that two of the 
mortgagees could not give a valid discharge. 
It is unnecessary, I think, in this appeal 
to express any opinion upon that argu- 
ment. The mortgagors were not parties to 
the case from which the appeal has arisen 
and are not represented before us. The 
plaintiff-appellant is on the horns of a 
dilemma.. If she contends that the mort- 
gages were extinguished by the payment 
of the money, there isno doubt that her 
claim for a share of that money against 
Lachhman Das and Rameshwar Das would 
be barred by limitation. On the other hand, 
if she maintains, as it is suggested by 
arguments addressed to us that she does 
maintain, that the mortgages still subsist, 
because there has been no valid discharge, 
then her proper remedy is to institute 
suits jo which the mortgagors are parties. 
In any case she cannot succeed in getting 
a decree in this appeal. Her appeal, 
therefore, must be dismissed with costs. 
As for the mortgage which is mentioned 
as item No. 2, Sch. C, we are informed that 
a suit was instituted upon the basis of it 
by Lachhman Das and Rameshwar Das who 
impleaded Musammat Gulab Devi as a de- 
fendant. The lady made an application 
to the Court that she should be included 
in the array of plaintiffs and that was done. 
A decree was passed on the basis of the 


‘mortgage. The property waa sold and was 
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purchased bythe three plaintiffs in that 
suit. The direction we understand of 
the Courtis that the question of the shares 
in the property shall depend upon the 


decision in the suit which we are consi- 


dering. The sum of money which was 
secured by the mortgage was paid 
out during the life-time of Ram Chander. 
As Lhave already held, I am-not satisfied 
that any payments made out of the credit 
of the three members of tke family ès 
shown in the books can be considered to be 
payments out of the partnership capital. 
It does not appear that this mortgage had 
anything todo with the partnership busi- 
ness. I am therefore of opinion that 
Musammat Gulab Devi had a share of 
one-third interest created by the mort- 
gage and would bave thesame share in 
any property acquired out of those interests. 

here remains one other point. 
plaintiff asked fora decree for mesne pro- 
fits for a period of three years. The learn- 
ed Subordinate Judge decreed a sum of 
Rs. 2,100 on this account. In arriving at 
that sum, however, he took into consideration 
the profit from the quarriesto which I 
consider that the plaintiff-respondent had 
no claim. The decree for mesne profitsas 
it stands cannot be upheld. Jt seems un- 
necessary at this stage to go into the 
question of the amount which is properly 
due. I would, therefore, leave that question 
to be decided atthe time when the final 
decree for partition is passed. 

Asaresult of my findings I would dis- 
miss the plaintiff's appeal No. 379 of 1932 
and the defendants’ appeal No. 458 of 1932. 
In pursuance of the present appeal No. 327 
of 1932 I would modify the decree of the 
Court below. Where the lower Court has 
said that the plaintiff's share in properties 
Nos. 1—5 of Sch. A is one-half, I should say 
that the plaintiff's share in properties 
Nos. 1—5 Sch. A is one-half except that 
she shall not be entitled to any interests 
in the quarrying rights created by leases 
grented by the Government of the Central 
Provinces. Where the lower Court says 
thet defendants Nos. 1—3 shall’ pay 
Rs. 2,100 as mesne profits to the plaintiff, 
I should say thatthe plaintiff shall be 
entitled to mesne profits from defendants 
Nos. 1—3 fora period of three years be- 
fore the instituticn of the suit on the pro- 
perty in which she is held to have a 
share and that the amount of mesne profits 
should be calculated end included in the 
final decree for partition. I should give 
he respondents their costs in appeals 
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Nos. 379 and 458 of 1932. I should give 
the defendants-appellants one-third of their 
costs in this appeal No. 327 of 1932, and 
the plaintiff two-thirds of her costs in 
the lower Court from defendants Nos. 1 
to 3. I would not interfere with the 
order ofthe lower Court that defendants: 
Nos. 4 to 10 should bear their own costs. 
The provision about future mesne profits 
should stand. 

Niamat Ullah, J—I agree and haye 
nothing to add. a Sey 
` By the Court—We dismiss the plain- 
tifs appeal No. 379 of 1932 and the. de- 
fendants’ eppeal No. 458 of 1932. In ap-- 
peal No. 327 of 1932 we modify the decree 
of the Court below. Where the lower 
Court has said that the plaintiff's share 
in properties Nos. 1 to 5 of Sch. A is one- 
half, we direct that the plaintiff's share in 
properties Nos. 1 to 5 of Sch. A shall he 
one-half, except that she shall not be en- 
titled to any interest inthe quarry rights - 
created by leases granted by the Government 
of the Central Provinces. Where the lower 
Court says that defendants Nos. 1 to 3 shall 
pay Rs. 2,100 as mesne profits to the 
plaintiff we direct that the plaintiff shall 
he entitled to mesne profits from defen- 
danis Nos. 1 to 3 for a period of three 
years next before the institution of the 
suit -on the properties in which she is held 
to have a share and that the amount of 
mesne profits shall be calculated and in- 
cluded in the final decree for partition. 
We give the respondents, their costs in 
appeals Nos. 379 and 458 of 1932. We 
give the defendants-appellants one-third 
of their costs in appeal No. 327 of 1932, 
and the plaintiff two-thirds of her costs 
in the lower Court from defendants Nos. 1 
to 3. We do not interfere with the order 
of the lower Court that defendant Nos. 4 
to 10 shall bear their own costs. The pro- 
visions in the decree of the Court below 
about future mesne profits shell stand. 

N. Order accordingly. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1279 of 1935 
February 24, 1936 
TEK CHAND AND JAI LAL, Jd. 
Tar CO-OPERATIVE ASSURANCE 
Co., Lrp.—-DErENDANT—APPELLANT 
. versus 
SAHDEV AND ANOTHE8—PLAINTIFIS 
— RESPONDENTS 
Insurance—Policy—Interpretation—‘Rules , and 
regulations for the time being in force’, meaning of 
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. 
—Clause asto suicide—Subsequent 
Held, new rule applied. ; 

The established rule of interpretation of policies 
of assurance is that if the terms of a policy ara 
couched in ambiguous language that interpretation 
should be favoured which is beneficial to the 
assure]. The underlying principle is that the 
terms ofthe policy, being the language of the 
company, must bə interpreted against it. Anderson 
v. Fitzgerald (1) and Pelly v. Royal Exchange 
Assurance Co. (2), relied on. 

Where a policy of insurance contains a clause to 
the effect that itis granted subject to ‘the rules 
and regulations for the time ‘being in force’, the 
words ‘for the time being in force’ mean the rules 
and regulations in force atthe time of the maturity 
of the policy, that isto say, thatthe rules as con- 
tained in the Prospectus and Table of Rates in force 
on the date of the maturity. 

At the time when the policy was issued the con- 
dition inthe policy as to suicide was that on the 
assured committing suicide his heirs or assignees 
would not be entitled to receive anything more 
then the premia paid. Subsequently this rule wag 
amended andthe new rule provided that. if the as- 
sured committed suicide within two years of the 
issue of the policy the sum payable by the Company 
would be the amount of the premia paid by him but 
if however suicide was committed after two years of 
the date of the policy, there would be no forfeiture, 
This provision was in force atthe time of the sui- 
cide of the assured : 


Held, that the new rule applied and the assured's 
heirs were entitled to claim the full amount covered 
by the policy. 

S C. A. from a decree of the Additional 
District Judge, Lahore, dated April 16, 1935, 
affirming that of the Subordinate Judge, 
Second Class, Lahore, dated July 14, 1935. 

Mr. M. C. Mahajan, for the Appellant. 

Messrs. Badri Das, R. B., Achhru Ram and 
Din Dayal Kapur, for the Respondents. 

Tek Chand, J.—This second appeal 
arises out of a suit instituted by the 
plaintiffs-respondents, who are the minor 
sons of one Peshawari Lal Puri, against the 
defendant-appellant, the Co-operative Assu- 
rance Co., Ltd, Lahore, for recovery of 
Rs. 3,732-12 being the amount alleged to be 
due on an endowment policy which had 
been taken by the deceased Peshawari Lal 
in the defendant Company. The suit has 
been decreed by the Oourts below for 
Rs. 3,722-6. The Company appeals. 

The facts found are that on November 14, 
1919, Peshawari Lal signed a Proposal form 
for a 25 years’ endowment policy for 
Rs. 4,000 on payment of a premium of 
Rs. 72 per annum. This proposal was 
accepted by the Company and the policy 
issued on December 22, 1919, for Rs. 4,000 
payable to the assured on November 14, 
1944, or, in case of his death earlier, to his 
assignees or heirs. On January 21, 1932, 
Peshawari Lal put an end to his life by his 
own act. His sons Sahdev and Vasdey 
minors through their mother as next friend 


amendment ~ 


CO-OPERATIVE ASSURANCE CO.,; LTD, v. sa'ibey (LAH) 


151 
claimed from the Company the full sum of 


‘Rs. 4,000 with interest, less Rs. 480 which 


had been borrowed by the deceased in 
Jung 1929. The Company, however, offered 
to pay Rs. 1,800 only being the amount ot 
the premia paid by the deceased. They 
declined to pay the full amount of the 
policy on the ground that, according to the 
rules of the Company, which were in force 
in 1919, when the contract of assurance had 
been entered into, if the assured 
committed suicide hisheirs or assignees 
were not entitled to receive anything more 
than ths premia paid by the assured 
in his life-time. It appears, however, that 
in 1980, this rule had been modified by the 
Company, and a new rule framed which 
was, thatifthe assured committed suicide 
within two years of the issue of the policy 
the sum payable by the Company would be 
the amount of the premia paid by him. If, 
however, suicide was committed after two 
years of the date of the policy, there would 
be no forfeiture. The plaintiffs, relied upon 
this latter provision, which they alleged 
was in force at the time of the death of the 
assured. | f 

The question for determination is which 
of these two rules governs the case. In the 
contract of assurance, as contained in the 
policy, there is no condition specifically 
dealing with the matter. There is, however, 
a foot-note added which contains the follow- 
ing words:— 

“This policy is granted subject to the 
rules and regulations for the time being in 
force of the Co-operative Assurance Oo., . 
Ltd.” 

The contention for the Company is that 
the reference here is to the rules and 
regulations which were in force at the time 
of the issue of the policy, i.e., December 
1919. Tne plaintiffs, on the other hand, 
contend that the words ‘for the time being 
in force’ should be taken to have been used 
in their ordinary significance and mean 
‘the rules in force at the time when the 
policy matures.’ The Courts below have 
preferred the latter interpretation and have 
held that the rules and regulations referred 
to mean the rules and regulationsin force 
at the time of the death of the assured. 

It is unfortunate thatthe language used 
in the foot-note is not as clear as it should 
have been. It is conceded by Mr. Mehr 
Ghand for the Company that the ordinary 
meaning of the phrase ‘for the time being 
is that of time indefinite, and thatit refers 
to a state of facts which arise in the furture 
and which may (and probably will) vary 
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from time to time, Tke meaning may, of 


course, be different according to ihe context.. 


But there is nothing in the document in 
questicn which justifies our construing the 
words in adifferent sense. Mr. Mehr Chand 
contends, however, that it would lead to 
anomalous results, ifthe Company by its 
unilateral act could modify the conditions 
under which thé policy was held. At first 
sight there appearsto be some force in this 
contention. ButIdo not think in a cage 
like this, this consideration should be 
allowed to outweigh the firmly-establisked 
rule of interpretation of policies of assu- 
rance, that if the terms of a policy are 


couched in ambiguous language that inter- 


pretation should be favoured which is 
beneficial to the assured. The underlying 
principle is that the terms of the policy, 
being the language of the Company, must 
be interpreted against it. As observed by 
Lord St. Leonards in Anderson v. Fitzgerald 
(1) “it (the policy) is of course prepared by 
the Company, and if, therefore, there should 
be any ambiguity in it, it must be taken, 
according to law, more strongly against the 
person who prepared it". The earliest case 
on the subject is Pelly v. Royal Exchange 
Assurance Co. (2) where it was laid down 
that it is certain that in the construction of 
policies, the strictum jus or apex juris, is not 
to be laid hold on; but they are to be con- 
strued largely, for the benefit of trede and 
for the insured.” J, therefore, in agreement 
with the view taken by the Courts below 
hold that the words the rules and regula- 
tions for the time being in force of the Co- 
operative Assurance Co.” mean the rules 
and regulations in force at ihe time of the 
maturity of the policy, that is to say, that the 
rules as contained in the “Prospectus and 
Table of Rates” of the defendant Company 
issued in 1930. 

Mr. Mehr Chand raised a further conten- 
tion that the condition relating to suicide 
contained in the Prospectus of 1930 was 
void, it being against public policy on the 
well-settled rule that if a person, when in 
cound mind, deliberately and intentionally 
takes his own life and thus Precipitates the 
event Insured against, viz., his death, his 
heirs cannot be allowed to benefit by his 
felonious act. This point, however, was not 
raised in the Courts below and, in my 
opinion, cannot be allowed to be urged for 
the first time in second appeal. The 
circumstances in which Peshawari Lal put 
an end to his life and whether 


(1) (1853) 4 H L O 484; at p. 507; 94 R R 202. 
r2) (1757) 4 Bur 34l at p 349, 2 


SHADI RAM v. ATRI (LAFL) 


at that time. 


16210 


he was of sound mint and the act which he 
committed was deliberate and intentional, 
are questions of fact, which should have 
been agitated and edjudicaled upon in the 
Courts below. 

For the reasons given above I would uphold 
the decision of the Courts below and grant 
the plaintiffs a decree for Rs. 3,792-6 but 
having regard to all the circumstances. I 
would leave the parties to bear their own | 
costs in all Courts. 

Jai Lal, J.—I agree. 

N. Order accordingly. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1805 of 1935 
(With Cross-Objections) 
February 13, 1936 
Acna HAIDAR, J. 

SHADI RAM—DECRES-HOLDER—ÅUCTION- 
PUROHASER— DERENDANT—APPELLANT 
versus 
Musammat ATRI—PLAINTIFR AND ANOTHER— 

J UDGMBNT-pDEBTORs—Res Pon DENTS 

Civil Procedure Code (Act V of 1208), 0. XLI, rr. 
27 (2), 29 — Additional evidence in appeal — Legiti- 
mate occasion for admitting — Court not saying tt 
found a lacuna—No application by any party invit- 
ing Court to fill up gap—Reason for admitting fresh 
evidence not recorded—Judge of his own motion sending 
for registers—Procedure, if proper — Practice- Evt- 
dence—Party relying on document should obtain pro- 
per and certified copy and tender it in Court, 

The legitimate occasion for the exercise of discre- 
tion in allowing additional evidence to be produced 
isnot whenever before the appeal is heard, a party . 
applies to adduce fresh evidence, but when on exa- 
mining the evidence, asit stands, some inherent 
lacuna or defect becomes apparent, 

. Where the Court did not.say that it found a 
lacuna after an examination of the evidence on the 
record and there was no application by any party in- 
Viting the attention of the Court to fill up any gap 
inthe evidence on fhe record, and the Court had 
not recorded any reasons whatsoever for admitting 
fresh evidence as required by O XLI, r. 27 (2)or 
fulfil the requirements of O. XLI, r. 29, Civil Pro- 
eadure Code and the Judge of his own motion sent 
for tha Municipal registers for 20 years inorder to 
ascertain who had heen paying the Municipal taxes 
in respect of the nouse in dispute : i 

Held, that under these circumstances the additional 
evidence supplied by the Municipal registers must 
be taken to bave been admitted contrary to law and 
must be discarded. 

Held, also that it would be open to the Court after 
examining the record of the case at the hearing and 
in the presence of the Pleader for the parties to send 
for these registers after fully complying with the re- 
quirements of law. Parsotim Thakur v. Lal Mohar 
Thakur (1), Manmohan Das v. Ramdet (2) and Kes- 
sowji Issur v. Great Indian Peninsula Railway Gom- 
pany (3), relied on. 

Held, further that if the Judge decides to admit 
fresh evidence after following the correct procedure, 
he should give the opposite party the fullest op- 
portunity of rebutting the evidence supplied by the 
registers by producing such evidence as they may 
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think relevant and ‘proper. *Tf a party relies upon 
any document, it should obtain a proper and certified 
copy of the same and tender it in Court. It is not 
the correct procedure to send for the records from 
other departments or offices wholesale as evidence in 
the case, s 


S.C. A. from the decree of the District 
Judge, Ambala, dated June 13, 1935, revers- 
ing that ofthe Subordinate Judge, Fourth 
Class, Ambala, dated Febrnary 14, 1935. 


Mr. the Ap- 
pellant. - 

Mr. D. N. Aggarwal, for the Plaintiff- 
Respondent. 


Asa Ram Aggarwal, for 


Judgment.—This is ə defendant's appeal 
arising out of a suit fora declaration that 
the housein dispute was the property of 
the plaintiff and was, therefore. not liable 
to attachment and sale in execution of 
the decree obtained. by Shadi Ram de- 
fendant against Shib Ram defendant 
No. 2. 

Tn 1925 Shadi Rain (defendant No.1) held 
a mortgage in his favour from Desaundhi 
now dead and represented by Shib Ram 
(defendant No.2). In 1932 Shadi Ram 
obtained a decree against Dasaundhi on 
foot of his mortgage. The property in suit 
was soid but the decree was not fully 
satisied. On January 14, 1933, a personal 
decree was obtained by the decree-holder 
against Dasaundhi and in that decree a 
number of houses were attached and put 
up for sale. Musammat Atri raised ob- 
jections in respect of these houses. Her 
objections were dismissed and the suits which 
she brought for declaration of title in 
respect of those houses were also dismissed 
on December 5, 1933. 

We are at present concerned with house 
No. 3064 only as to which there has been 
no decision so far. This house was at- 
tached and Musammat Atri brought the 
present suit for the declaration already 
mentioned. The cease for the plaintiff is 
that the house belonged to her husband 
Raman and she was entitledto it in her 


capacity as his widow. She filed six 
receipts (Exs. P-1 to P-6) for the 
years 1931 to 1935 issued by the 


Municipality in order to show that through- 
out this period she had been paying the 
Municipal taxes as owner. The relevant 
registers forthe years 1931 to 1935 were 
sent for and the receipts were duly prov- 
ed. She had filed a number of otherre- 
ceipts also but they were not formally 
proved and were ordered to be returned 
to her. In the trial Court one Abdul 
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Habib, a Municipal clerk, was examined 
as a witness on behalf of the plaintiff 
end stated that he had not brought the 
registers for years priorto 1931 because 
they had not been summoned. The trial 
Court dismissed the plaintiff's claim. The 
plaintif Musammat Atri preferred en ap- 
peal to the learned District Judge on 
February 23,1935. On Februsry 25, 1935, 
notices were issued to the respondents 
mentioning April 16, 1935, as the date of 
the hearing of the appeal. On this date 
it appears thatthe Pleaders for the parties 
were present -bef.re the Court. There is 
nolhing whatsoever to show that any 
arguments were heardin the eppeal. In 
fact, there are indications that no arguments 
were addressed to the Court on thal day. 
The Court, however, made the following 
order: 

“Lala Devi Dayal for appellant and Lala Nand 
Kishore for respondent, Muharrir House-tax Re- 
gister relating to No. 3064 to be called with 
House-tax registers for the last 20 years. Lala 
Nand Kishore wants to send for the execution 
file showing when the house was attached. He can 


do so, He should putia details of the file he wants 
to be called.” 


On May 29, 1935, the case was again put 
up forhearing and the registers summon- 
ed by the Court were produced by Abdul 
Habib, Municipal clerk who was summon- 
ed with the registers. Abdul Habib also 
prepared ugoshwara apparently under the 
orders of the Court. Arguments were heard 
on June’ 13, 1935, and the judgment was 
delivered on the same day. These registers 
seem to have influenced the mind of the 
Judge to a very considerable extent and he 
arrived at the conclusion on a consideration 
of the evidence that the defendant-decree- 
holder had failed to prove that Dasaundhi 
owned this house. He further held that 
possession is presumptive evidence of title 
and jt must therefore be held that the 
plaintiff's husband was the owner of the 
house end the plaintif was in possession 
after his death as his widow. The appeal 
was accordingly accepted and the plaintin’s 
suit decreed. The defendant -Shadi 
Ram hos come vp to this Court in second 
appeal. 

The learned Counsel for the appellant has 
argued that the District Judge was not 
justitied in summoning additionel evidence 
in the appeal and that in doing so he 
had contravened the provisions of O. XLI, 
r. 26, Civil Procedure Code, as interpret- 
ed by the recent pronouncement of their 
Lordships of the Privy Council in Parsotim 
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Thakur v. Lal Mohar Thakur (1) and Man- 
mohan v. Remdei (2). This contention 
seems to be well founded. It does not ap- 
pear that the order of the District Judge 
quoted above was passed after examin- 
ing all the evidence on the record. 
No arguments seems to have been heard 
on April 16, 1935, and the lower Appellate 
Court seems to have read the jadgment of the 
trial Court perhapsin the privacy of his 
chamber and passed its order on April 16, 
1935. Under the law as recently reiterated 
by their Lordships of the Privy Council, the 
legitimate occasion for the exercise of 
discretion in allowing additional evidence 
to ba produeed is not whenever before 
the appealis heard a party applies to 
adduce fresh evidence, but when on exa- 
mining the evidence, as it stands, some 
inherent lacuna or defect becomes appe- 
rent. In the present case the Court does 
not say that it found a lacuna after an 
examination of the evidence on the record. 
There does not seem to have been any 
appiication by any party inviting the at- 
tention of the Court to fill up any gap 
in the evidence on the record. In fact 
the learned Judge of his own motion seems 
to have sent for the Municipal registers 
for 20 years in order to ascertain who had 
been paying the Municipal taxes in respect 
of the house. Furthermore, the learned 
District Judge did not record any reasons 
whatsvever for admitting fresh evidence as 
required by O. XLI, xr. 27 (2) or fulfil 
the requirements of O. XLI, r. 29, 
Under these circumstances the additional 
evidence supplied by the Municipal regis- 
ters must be taken to have been 
admitted contrary to law and must be 
discarded. 

There is a further point of practice 
which I should like to notice here. Ifa 
party relies upon any document it should 
obtain a proper and certified copy of the 
sume and tender itin Court. It is not the 
correct procedure to send for the records 
from other departments or offices wholesale 
as evidence in the case. 

1 would, therefore, allow the appeal to 
this extent that I would eliminate the 
registers entirely from consideration. The 


(1) 10 Pat, 654; 132 Ind. Cas. 721; A I R 1931 PO 
1143: 33 Bom. L R 1015; (1931) A LJ 513; 35 CWN 
786: Ind. Rul. (1931) P O 209; 941 W 76; 54 C LJ 
1; 12 P L T 683; (1931) M W N 929; 61M LJ 489; 58 
TA 254 (PC). 

(2) ATR1931 P O 175; 134 Ind. Oas. 669; (1931) A 
L J 550; 35 CW N 925; 34 L W 7; 8 O_WN 936; 
(1931) M W N 931; 33 Bom. LR 1251; Ind. Rul. (1931) 
PC 317 (P 0). . 
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decree of the Court Below which was pass- ' 
ed on a consideration of the evidence 
supplied by the registers is set aside and 
the case is remanded for disposal ac- 
cording to law. It would be open tothe 
Court after examining the record of the 
case at the hearing and in the presence 
of the Pleader for the parties to send 
for these registers after fully complying 
with the requirements of law as laid down 
by their Lordships of the Privy Council in 
Kessowji Issur v. Great Indian Peninsula 
Railway (3), Parsotim Thakur v. Lal Man- 
mohan Thakur (1) and Manmohan Das v. 
Ramdei (2). Ifthe learned Judge decides 
to admit fresh- evidence after following 
the correct procedure, he should give the 
opposite party the fullest opportunity of 
rebutting the evidence supplied by the 
registers by producing such evidence as they 
may think relevant and proper. All that I 
heve heldin the present appeal is that 
the registers, which were admitted by the 
lower Appellate Court, were improperly 
admitted in evidence andthe procedure 
adopted by the Court was erroneous and 
unwarranted by the law as interpreted by 
the highest tribunal. 

As regards the costs of this appeal they 
shall abide the result. The same order 
apply tothe cross-objections. 


N. Appeal allowed. 

(3) 31 B 381; 9 Bom. L R671; 341 A 1i5;2ML T 
435; 11 O WN 721; 17MLJ 347;6CLI5;4ALI 
461 (P O). 


CALCUTTA HIGH COURT 
Civil Appeal No. 450 of 1934 
June 28, 1935 
NASIM ALI AND HENDERSON, JJ. 
SATISH CHANDRA CHAKRAVARTY— 
Derexpant No. 1—APPELLANT 
versus 
ABDUL HAQUE SARDAR AND ofHERs— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 37, 30, 52— 
Enhancement under s. 30—Limitations—Claim for 
additional rent for excess area—Limitations, if 
apply—Decree in suit for alteration under s. 52—~ 
Subsequent suit for enhancement under s.30 (b)—~ 
Moaintainability—‘During the currency of the present 
rent’, meaning of—Back rent—Right of landlord to 
claim, for additional area in use. 

The Bengal Tenancy Act, makes a distinction 
between enhancement of rent and alteration of rent 
on alteration of area. The landlord cannot claim 
back rent in a proceeding for enhancement (s, 154 
of the Act). Further his right to claim enhance- 
ment under cls. (a) and (6), s. 30 are subject to the 
limitations laid down in s. 37. These limitations, 
however, donot apply to a claim for additional rent 
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for an excess area inasmufh as rent is money pay- 
able by a tenant to his landlord on account of the 
use or occupation of the land held by the tenant. 
Although a landlord can unite two causes of action, 
one for enhancement and the other for alteration. 
in one suit, he is not bound to do so. Con- 
sequently, where he has obtained a decree in a suit 
under s, 52, that does not preclude him from asking 
the Oouzt for enhancement of the rent altered under 
s. 52, Sarada Charan v., Iswar Samiti (4), relied 
on. 

The words “during the currency of the present 
rent” ins. 30 (b) mean during the currency of the 
reat which the raiyat has been actually paying or 
was liable to pay for the use and occupation of the 
land held by him. 

The right to recover additional rent for excess 
area is a recurring one, A landlord is entitled to 
exercise it whenever he finds it necessary to dos», 
There is nothing to prevent the landlord from 
claiming back rent for any additional area in the 
use and occupation of the ratyat provided the claim 
is not barred by limitation. Jatindra Mohan 
Tagore v. Chandra Nath (2) end Jagannath Manjhi 
v. Jumman Ali Patwari (3), referred to. 

C. A. from appellate decree of the District 
Judge, Khulna, dated May 30, 1934. 

Mr. Panchanan Ghosal, for the Appellant. 

Mr. Sris Chandra Dutta, for the Respond- 
ents. 

Nasim Ali, J.—The suit out of which this 
appeal arises was for recovery of arrears 
of rent and for enhancement of rent under 
s. 30 (b), Bengal Tenancy Act. In the 
present appeal, however, I am concerned 
only with the question of enhancement. 
The holding is edmittedly an occupancy 
holding, ‘The claim for enhancement is 
also not hit by s. 37 of the Act. The learned 
Munsif rejected the plaintiff's prayer for 
enhancement under s. 30 (b) on the ground 
that there had been a fallin the price of 
staple foods since the rent was adjusted 
by a decree under s. 52 of the Act in the 
year 1929. The lower Appellate Court, 
however, has reversed that decision and 
has remanded the suit to the trial Court. 
Hence this appeal by the tenant. By s.30 
(b) the landlord of an occupancy holding 


held at a moneyrent, is entitled 
subject to other provisions of the 
Act, to instituie a suit to enhance the 


rent of the holding on the ground that there 
hes been arise in the average local prices 
of staple food crops during the currency of 
the present rent. 

The learned Munsif took the date of the 
_decree under s.52 as the date from which 
the present rent was current. I am un- 
able to agree with him in this view of 
the matter. The decree under s. 52 did 
not enhance the rent but simply altered 
it for excess area already in the use or 
occupation of the tenant. The Act makes 
a distinction between enhancement of rent 
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and alteration of rent on alteration of 
area. The landlord cannot claim back 
rent in a proceeding for enhancement 
(s.15t of the Act). Further his right to 
claim enhancement under Cls. (a) and (b), 
s. 30, are subject to the limitation laid 
down in s. 37. These limitations, however, do 
not apply toa claim for additional rent for 
an excess area inasmuch as rent is money 
payable by a tenant to his landlord on 
account of the use or occupation of the land 
held by the tenant “Present rent” in s. 30 
(b), “previous rent’ ins. 32 (b) end exist- 
ing rent” ins. 105, cl. (4) have been used 
inthe Act in the same sense : 

“It is possible that thelandlord for some reasons 
or other may not have realised the full rent. 
It is also possible that the landlord may not have 
realized anyrent atall, In the latter case it is 
hardly reasonable to say that by existing rent is 
meant no rent; Kailash Sundari v. Midnapore 
Zemindari Co. (1).” 

The vight to recover additional rent for 
excess area is a recurring one. A landlord 
is entilled to exercise it whenever he finds it’ 
necessary to doso: Jatindra Mohan Tagure 
y. Chandra Nath (2). There is nothing to 
prevent the Jandlord from claiming back 
rent for any additional area in the use 
and occupation of the raiyat provided the 
claim is not barred by limitation Jagan- 
nath Manjhi v. Juman Ali Patwari (8). 
The words “during the currency of ihe 
present rent” ins.380 (b) must, therefore, 
mean, 

“during the currency of the rent which the 


raiyat has been actually paying or was liable to 
pay for the use and occupation of the land held by 


them.” 

By the decree in the previous suit under 
s. 52 the landlord obtained a decree for 
rent for the back period for the excess 
lands in the occupaticn of the tenant at 
the rate mentioned in the kabuliyat of the 
year 1901 on the basis of which he came 
to possess the holding. In the previous 
suit the rent was not enhanced but simply 
altered. The landlord could have united 
the two causes of action in the previous 
suit and could have asked the Court under 
s. 30 (b) to enhance the rent altered under 
s. 52 see Sarada Charan v. Iswar Samii (4). 
But he was not bound to do. In the 
present case; he is therefore entitled to 
ask the Court to enhance the rent altered 
under s. 52. The decree under s. 52 does 
not preclude him from doing so, and the 
date of the said decree cannot be taken 

(1) 320 WN 999; 115 Ind Cas. 525; A I R 1929 


Cal. 47. 
(2260 W N 360. 
(3) 29 © 247. 
(4) 11 OW N 1154, 
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as the date from which the present rent is. 


current. Whether he will get any enhance- 
ment in view of the economic depression 
is entirely a different matter. Section 35 of 
Act leaves the matter tothe discretion of 
the Court. If the learned Munsif had not 
taken the date of the decree as the date 
from which the present rent was current, and 
had refused to decree enhancement by 
exercising his discretion under s. 35 on 
the ground that it would be unfair orin- 
equitable in view of the fallin the price 
of staple food crops, the position might have 
been different. But he rejected the land- 
lord's prayer for enhancement on an 
erroneous View of the effect of the decree 
under s. 52. I am not prepared 10 say 
therefore that the order of remand by the 
lower Appellate Court is wrong. The appeal 
is accordingly dismissed with costs. Hear- 
ing fee one gold mohur. 
Henderson, J.—! agree. 
N. Appeal dismissed. 


LA 


aw mem 


r 


MADRAS HIGH COURT 
Full Bench 
Civil Appeal No. 225 of 1928 
October 2, 1935 
CORNISH, VARADAOHARIAR, WADSWORTH, 
VENKATARAMANA Rao AND DAXSHMANA Rao, JJ. 
KANCHAMALAI PATHAR—AUCTION- 
PURCHASER—APPELLANT 
VETSUS 
Ry. SHAHAJI RAJAH SAHIB 
AND OTAERS— DECREB-HO LDERS-—RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss, 50, 53, 
0. XXI. r.22—Death of judgment-debtor during 
execution—Procedure to be followed—S. 50, if obli- 
gatory—Execution sought against legal representa- 
tive—Duty of decree holder to proceed under s, 50— 
Execution—Rights of  auction-purchaser—Whether 
has absolute right to insist on sale being confirmed— 
0. XXI, r. 22 (2)—Effect of. 

Although the language of s. 50, Civil Procedure 
Code, is permissive, this does not mean that re- 
course to the section may not be ubligatory, If 
a decree-holder does not desire to proceed with the 
execution after the judgment-debtor's death or if 
there are other parties on record against whom the 
decree can he executed, there will be no occasion to 
have recourse to s. 50. But if execution of the 
decree is necessary against the legal representative 
of the deceased judgment-debtor, the decree-holder 
hag no option but to proceed under s. 50. He must 
apply to the Court to execute the decree against the 
legal representative and notice must issue to the 
legal representative as required by O. XXI, r. 22. 
Raghunathasamt Ayyangar v. Gopal Rao (2), fol- 
lowed. [p. 157, cal. 1.] 

Whee there has teen no application under s, 50, 
and consequently no issue of a notice under O. 
XXI, r. 22 (1), the foundations of the Court's 
jurisdiction to execute a decree against the legal 
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-(42) and Bhagwan Das v. Jugal 
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held without this jurisdiction would be void. The 
effect of the addition of sub-r. 2 to O. XXI, r. 22, is 
not to make the issue of a notice a matter which 
does not pertain to the jurisdiction, but is by way 
of giving tothe Court a special power to dispense 
with the issue of a notice in the exceptional cases 
specified. Gopal Chunder Chatterjee v. Gunamont 
Dasi (6), Rajagopala Ayyar v. Ramanujachariar 
(71`, Manmatha Nath v. Lachm: Debi (8) and Smith 
Meg gi Chandra (9), relied‘on. [p. 158, cols. 

On the death of a judgment-debtor before an - 
application for execution hed been finally disposed 
of, two courses are open to the decree-holder. He 
may present a fresh application for execution 
against the legal representative or to continue the 
existing execution petition by making the legal re- 
presentative a party to ‘it. Venkatachalam Chetti 
v. Ramaswomy Servai (41), Purushotham v. Rajbat 
Kishore (48), re- 
ferred to. [p. 162, col. 2.) 

All observations in Civil Procedure Code, about 
the right of purchasers, have expressly or impliedly 
been made subject to conditions relating to the 
jurisdiction ofthe Court in respect of decree or sale 
as the case mey be. [p. 165, col. 1.] 

If the correct juristic principle is that the dead 
man is no person in the eye of tne law and on the 
death of a judgment-debtor, the liability of paying 
his debts devolves on his legal representative whe- 
ther on decree or otherwise, the Court cannot regain. 
the jurisdiction which it has lost till the represen- 
tative isimpleaded and made the judgment-debtor 
and the property which became his cannot be sold 
and no right thereto would pass to the execution 
purchaser, Rajayya v. Annapurnamma (1) and 
Raghunathaswami Ayyangar v. Gopala Rao (50), 
relied on, Doraswami v. Chidambaram Pillai (10), 
overruled. [p. 167, col, 2J ; 

- C. A. against an order of the Subordinate 
Judge, Kumbakonam, dated January 6, 


1928. 

Messrs. V. V. Srinivasa Ayyangar and M. 
Krishna Bharathi, for the Appellant. 

Mr. A. V. Viswanatha Sastri, for the Res- 
pondents. 

Cornish, J.—The f«cis out of which this 
reference arises can be briefly stated. In 
execution of a decree against the sole de- 
fendant in a suit, the decree-holder attach- 
ed certain lands of the judgment-debtor 
and brought them to sale. The sale was 
fixed for September 15,1927, and took place 
on September 16, 1927, and the property 
was knocked down to the bid of the pre- 
sent appellant. But in the meantime the 
judgment-debtor had died on September 8, 
1927. His sons, the respondents to this 
appeal, pub in a petition unders. 47 and 
O. XXI, r. 90, to have the sale set aside. 
In the affidavit supporting this petition it 
is alleged thatthe decree-holder, notwith- 
standing that he and his Vakil were aware 
of the judgment-debtor’s death before the 
date of the sale, took no steps to bring on 
record the legal representatives of the de- 
ceased judgment-debtor. Tb is true that 
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no application was made under s. 50, Civil 
Procedure Code, for lesve to execute the 
decree against the legal representative and 
that no notice was served on the legal 
representative in accordance with O. KAT, 
y 22 (1). The Subordinate Court 
confronted with scme divergent rulings 
of this High Court felt hound to 
follow the decision of Phillips, J., in 
Ra ayya v. Annapurnamma (1), and held 
that the sale was void against the legal 
representatives of the deceased. The auc- 
tion-purchaser has appealed against this 
decision. The question narrows itself down 
to this: Can a decree-Lolder whose decree 
is unsatisfied when the sole judgment- deb- 
tor dies execute that decree without having 
recourse to s. 50? The section says: Secton 50, 
(Sub-s. 1): 

“Where a judgment-debtor dies before the décree 
has been fully satisfied, the holders ofthe decree 
may apply to the Court which passed it to exe- 


cute the same against the legal representative of 
` the deceased.” 


Sub-s. 2 limits the liability of the legal 
representative when the decrees executed 
against him 

“to the extent of the property of the deceased 


which has come tohis hands and has not been 
duly disposed of" 


It is provided by s. 53, that for the 
purpose of s. 50, property which is liable 
in ihe hands of the Hindu son for the 
decree debt of his deceased father shall 
be deemed to be the property of the de- 
ceased which has come to the hands of the 
son ashis legal representative. The langu- 
age ofs. 50, is permissive. But this, as 
Ramesam, J., has pointed -out in. Raghu- 
nathasam, Ayyangar v. Gopala Rao (2), 
does not mean that recourse to the section 
may not be obligatory. If a decree-holder 
does not desire to prcceed with the exe- 
culion after the judgment-debior’s death 
or if there are other parties on record 
against whcm the decreecan be executed, 
there will be no -occasion to have recourse 
to s. 50, But if execution of ithe decree 
is necessary against ihe legal representa- 
tive of the deceased judgment-debtor, the 
decree-holder has no opticn but to proceed 
under s. 50. He must apply to the Court 
to execute the decree against the legal 
representative and notice must issue to 
the legal representative as required by 
O. XXI, r. 22. On the death of a judg- 
ment-debtor ihe decree cennot be execuled 
against him, for there is no such thing es 

(1) 50 ML J 662; 92 Ind. Cas. 308; A I R 1926 
Mad. 138; 22 L W 828; 50 M LJ 662. 
` (2) A IR 1922 Mad. 307; 68 Ind. Cas, 667; 41 M 
by 9 547; (1921) M W ON 782; 15 p W 123, 
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execution against a dead man. His pro- 
perty remains subject to the decree and 
to an attachment upcn it, notwithstanding 
that it has pessed to his heir or to a survi- 
ving co-parcener, or, if there is an execuior, 
has vested in his execulor. But his death 
effects a change in the parties liable to 
execution. The legal representative has 
stepped into the place of the deceased 
judgment-debtor, with the liability under the 
decree, though his liability is limited to the 
extent of the deceased's assets which have 
come into his hands and have not been 
duly administered by him. In these well- 
known principles lies the reason for the 
provision in s. 50, enabling the decree- 
holder, whose decree has not been fully satis- 
fied prior to the death of the judgment- 
debtor, to apply to the Court to execute 
the decree against the legal representative. 
They also explain the notice required by 
O. XXI, r. 22. “It is quite new to me” 
said Cotton, L. J., in In re Shepherd, Atkins 
v Shepherd (3) 

. “to hear it alleged that there is anything in 
the rules to enable the Court to make an order 
against a person who is not a party to the ‘action. 
It isagainst all principle to proceed against him 
until he has been brought before the Court or all 


proper steps to bring him before the Court have 
kesn taken ineffectually.” 


` Those observations appear to me to be 
very pertinent to the case where the Court 
proceeds in execution of a decree made 
against A to sell property which on A's 
death has devolved on B without the op- 
portunity to B ofcoming before the Court 
to show cause why execution should not 
proceed against him. But the question on 
which judicial opinion in his country has 
been so acutely divided is whether the ap- 
plication under s. 50, andthe notice under 
O. XXI, r. 22, are the foundation of the 
Court's jurisdiction, so that a sale in exe- 
cution without these formalities will be void; 
or whether the absence of these formalities 
amounts tonothing worse than an irregular- 
ity which may or may not serve to avoid the 
sale. But it seems to me that since the Privy 
Council ruling in Raghunatha Das v. Sundar 
Das (4), the subject is no longer open to 
controversy. Their Lordships in Malkarjun 
v. Narhari (5), hed previously to consider 
the effect of an application under s. 50. It 
was held that it being within the juris- 

(3) (1890) 43 Ch. D13];59LJ Ch £3: 38 W R 
133; 62 L T137. 

G 42 C 72; 24 Ind. Ges. 304; A IR 1914 P C 129; 
41 IA 251; 180 W N1058;:1 L W567; oIML J 
150; 16M L T 353; (1914) M WN 747; 16 Bom. L 
R 814; 20 C LJ 555; 13 ALJ 154 (P 0), 

2 TIA 216; 25 B337; 2. Bom, L R 927 
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diction of the Court to receive an applics- 
tion under s. 50, the Court’s mistake in 
issuing notice to a person whom it wrongly 
decided was the legal representative of the 
deceased judgement-debtor did not render the 
Court's exercise of its jurisdiction ineffectual. 
This ruling suggests that an application 
under s. 50 and the issue of a notice in 
accordance with O. XXI, r. 22, were neces- 
sary to give the Court a jurisdiction to 
issue process against the legal represen- 
tative. Bub the matter was made clear by 
their Lordships judgment in Raghunatha 
Das v. Sundar Das (4). That was a cass 
where there had heen a devolution of pro- 
perty by reason ofinsolvency, and it was 
held that the Official Assignee being the 
legal representative of the bankrupt, the 
issue of a notice to him under s. 248, 
Civil Procedure Code, (corresponding 
to O. XXI, r. 22 (1) of the present 
Code) was a condition to the Court's 
having jurisdiction to execute the decree 
against the legal representative. It 
was not a case of execution of a decree 
against the Jegal representative of a de- 
ceased judgment-debtor, and at the time 
the definition of “legal representative” 
as a person who in law represents the 
estate of a deceased person had not heen 
introduced into the Code. But their Lord- 
ships expressly approved Gopal Chander 
Chatierjee v. Gunamoni Dasi (6), where it 
was held that the issue of a notice was 
necessary to .give the Court jurisdiction-to 
sell property by way of execution against 
the legal representative of a deceased judg- 
ment-debtor. On this authority, I think 
there can be no doubt that where there 
has been no application under s. 50, and 
consequently no issue of a. notice under 
O. XXI, r. 22 (1), the foundations of the 
Court’s jurisdiction to execute a decree 
against the legal representative are entirely 
wanting. And a sele held without this 
jurisdiction would be void. 


Since these rulings an addition has been 
made to O. XXI, r. 22. It is sub-r. 2, which 
says that nothing in sub-r. 1 shall be 
deemed to preclude the Court from issu- 
ing any process in execution ofa decree 
without the notice thereby prescribed, if, 
for reasons, to be recorded, it considers that 
the issue of such a notice would cause un- 
reasonable delay or would defeat the ends 


of justice. Ithas been held by a Full Bench ° 


of this Court in Rajagopala Ayyar v. 


(6) 20 0 370, 


KANCHAMALAL PATHAR v. BHAHAJI RAJAH Sanie (MAQDR.) 


162 IG 
Ramanujachariar (7), that the efect of 
this sub-rule is not to make the issue of a 
notice a matter which dozs not pertain to 
the jurisdiction, but is by way of giving 
to the Court a special power to dispense 
with the issue of a Notice in the exceptional 
cases specified. I agree with that inter- 
pretation, and it is supported by the views 
of other High Couris in Manmatha Nath 
v. Lachmi Debi (8) and Smith v. Kailas 
Chandra (9). On the facls of the pre- 
sent case, too,even if the Court had been 
moved under s. 50, T think there is no: 
thing which would have justified the Court 
in exercising its power under sub-r. 
For these reasons, | am of opinion that the 
sale is void, and that this appeal should be 
dismissed with costs. 

Varadachariar, J—I agree. 

On behalf of the appellant it has been 
contended by Mr. Srinivasa Ayyangar 
that as the judgment-debtor died 
only a week before the sale and no judi- 
cial act remained to be performed dur- 
ing the interval, the omission to bring 
the legal representative on record before 
the sale, can at best, only emount to 
an irregularity and the sale ought not 
to be set aside except on proof of sub- 
stantial injury resulting from such omis- 
sion. He laid great stress on the necessity 
of protecting bama fide purchasers in 
Court sales and insisted that the lower 
Court should. have followed the decision of, 
a .Division Bench of this Court in Dorui- 
swami v. Chidambaram Pillai (10), in pre- 
ference to that of Phillips, J., in Rajayya 
Annapurnanma (1), as the former is sup- 
ported by a course of decisions in Allan- 
abad and Calcutta. Incidentally he argued 
that the Full Bench decisions in Rajago- 
pala Ayyar y. Ramanujachariar (7) on the 
strength of which Phillips, J., dissented 
from Deraiswami v. Chidambaram Pillar 
(10) required re-consideration. On prin- 
ciple and on the true construction of ss. 50 
and 52 of the Code, he maintained that 
when a decree hes been passed against 
a person as legal representative or a 
decree passed against a person is after 
his death sought to be executed against the 

(7) 47 M288; 80 Ind. Oas 92; A I R 1924 Mad. 
431; 46M L J 101, 19L W 179; (1924) M W N 182; 


31M L T 37 (F B). 
(8) 55 C 96; 105 Ind. Cas. 65; A IR 1928 Cal. 60; 


46 CG LJ579 
(9) 11 Pat. 2il; 138 Ind. Cas. 99; A IR 
; 13 P L T323; Ind. Rul, 


1932 Pat, 199 
(1932) Pat. 166. 

(10) 47 M 63; 75 Ind. Cas, 46; AI R 1924 Mad. 
130; 45M LJ 413; 18L W 577; 33 MLT 25; (1923) 
MW N 817, 
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legal representative, all further proceedings 
are taken only against the “estate” of 
the deceased person, that the presence 
gr absence of the legal representative 2s 
a party to such proceedings is not really 
a factor affecting the jurisdiction of the 
Court executing the decree, that the notice 
prescribed by ©. XXI, r. 22, Civil Pro- 
cedure Qodé, cannot therefore be taken 
to be a condition precedent to the acquisi- 
tion of jurisdiction by the executing 
Court, that the presence of the legal re- 
presentative will be deemed essential 
only on the principle of audi alteram 
partem, and if no judicial act has been 
done in his absence, he would have no- 
thing to complain of. 

He pointed out that the power given to 
the Court by cl. (2), O. XXI, r. 22, Civil 
Procedure Code, to issue a process in execu- 
tion in certain circumstances even with- 
out issuing the notice prescribed by 
cl. 1, was itself an indication that the 
service of such notice cannot be a pre-re- 
quisite tothe acquisition of the jurisdiction 
by the executing Court. Alternatively, he 
contended that whatever may be the posi- 
tion when a fresh application for execution 
has to be filed after the death of a judg- 
ment-debtor, the notice under O. XXI, 
r. 22, is not obligatory when it is merely 
sought to continue against the legal re- 
presentative proceedings in execution 
started against the deceased judgment- 
debtor and pending at his death. Finally, 
he relied oh the principle that an attach- 
ment brings the property attached into 
“custodia legis and argued that thereafter 
it is the power and duty of the Court to 
carry out the purposes for which the attach- 
ment had been effected and the violation 
of any provision of the processual law at 
subsequent stages cannot affect the “juris- 
diction” of the executing Court, but can 
at best only amount to irregularities to 
be dealt with under O. XXI, r. 90, Civil 
Procedure Code. The theory that on the 
death of a person, preceedings for re- 
covery of a debt due by him are taken 
only against his “estate” and nct against 
his “legal representative” does not seem to 
be justified either by legal history or by 
the language of the Procedure Code. In 
discussing the development of the law re- 
lating to the heir's liability for debts due 
by the ancestor, Holmes, J., (Common Law, 
Chap. 10) refers io the rule of the Roman 
Law making the heir (if he enters on the 
inheritance) liable for all the debts of 
the ancestor, (whajever may be the extent 
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of essets received by him) and states that 
this rule was adopted even in England at 
the time of Glanville but modified by the 
time of Bracton. 

The rule was to some extent the seme 
even under the Hindu Law [see Mayne, 
para. 304], end Bombay Act VII of 1866 
was passed to limit the liability to the 
assets received by the heir. Subject to 
this limitation, the position (as stated by 
Mr. Holmes).is that the “heir” is identified 
with the ancestor or continues or represents 
the “persons” of the ancestor. A compari- 
son with the position of a ‘universal 
donee” will be instructive in this connection 
he is declared to be “personally” liable 
for the debis and liabilities of the donor 
(as at the time of the gift) to the extent of 
the property comprised in the gift (Trans- 
fer of Properly Act, s. 128). Jt is thus clear 
that the liability is that of the taker and 
not of the estate (as an entity} though the 
‘estate’ furnishes the measure of liability. 
The position is, if I may say so, correctly 
stated by Ranade, J., in Erara v. Sidram- 
appa (11) at p. 4534, and there is nothing 
inconsistent with it in the judgment of 
the Privy Councilin Malkarjun v. Narhari 
(5). Some observations in In re Shepherd; 
Atkins v. Shepherd (8) ¿re apposite in this 
connection. Shortly before the death of the 
judgment-debtor, the decree-holder applied 
for a Receiver by way of equitable execu- 
tion the application was being adjourned 
from time to time end in the meantime 
the judgment-dobtor, died. Two days 
after his death, an order for a Receiver 
was made without reviving the action or 
bringing the heir-at-law before the Court. 
In discussing the validity of that order the 
question was incidentally discussed whe- 
ther at law execution can issue against the 
estale of a deceased person without leave 
of the Court (under O. XLII, r. 23, of the R. 
S. C.) and all the Lords Justices (Cotton, 
Bowen and Fry) refused to assent to the. 
proposition that it can. Referring. to 
O. XXVII, R. S. ©. (corresponding to 
O. XXI, Civil Procedure Cede), they observed 
in the course of the argument as well as 
in their judgment that though by reason 
of the death of a party, the action ‘may 
not be gone’, itis gone 

“as against the dead person until he is represented 
and thatr. 1 of that order can apply only when 
the title həs devolved on some one who is before 
tne Court”. 

The same principle ought toapply to an 





execution proceeding, though O. XXU, 
(11) 21 B 494. 
“Page of ah 
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-Civil Procedure Code, does not in terms 
apply to execution proceedings. 

On p. 137*, Cotton, L. J., observed : 

_ ‘It is quite new tome to hear it alleged that there 
is anything in the rules to enable the Court to 
make an order against a person who is nota party 
to the action. It is against all principle to proceed 
against him until he has been brought before the 
Court or all proper steps to bring him before the 
Court have been taken ineffectually”. 

In Stewart v. Rhodes (12) at p. 3931, 

Stirling, J., points out that the effect of 
the order granting leave to issue execu- 
tion against the representative isto make 
the representative the judgment-debtor. 
- On p. 402}, Lindley, M.R. preferred the 
view that the order granting leave “dis- 
penses with the necessity of adjustment.”, 
but neither of them contemplates the 
-posibility of execution against the 
“estate” of the deceased without leave 
under. O. XLII, r. 23, R. 8. O. In Raja- 
gopala Ayyar v. Ramanugachariar (T), at 
p. 8004, Schwabe, C. J., referring to Blan- 
chenay V. Burt (13) and Grodtitbe v. Badtitbe 
(14), observed that though under the English 
Common Law a writ ‘of scire facias was 
necessary before execution could be had on 
a judgment, if more than a year had elapsed 
from its date, ən execution sale held 
without a scire facas was only voidable 
and not void. It must be pointed out ihat 
in this respect a distinction was made 
‘between two classes of “dormant” judg- 
ments—i. e., those where the scire facias 
had to be sued out between the original 
parties to the judgment and those where 
a new party was to be charged or þe- 
nefited. In the lalter case: 

“The issue of a writ without the revivor of the 
judgment by scire facias or by motion or other 
statutory proceeding is a more serious matter 
than its issue on a dormant judgment, If an exe- 
cution is issued and tested after the death of 
sole plaintiff, the authorities are evenly divided 
upon the question whether it is void ‘or irregular 
only. But if it issues and bears test after the death 
of a soledefendant, the authorities almost (but not 
quite) unanimously adjudge it void: Freeman's 
‘Void Judicial Sales, para. 24" : 

This distinction is also reflected in the 
decisions which discussed the difference, 
between the two classes of cases in, res- 
pect of the effect of a revivor or scire 
„facias. (See Farren v. Beresford (15), 
Farrell v. Gleson (16), Ashutosh Dutt =. 

(12) (1900) 1 Ch. 386; 69 L J Ch.174;16 TLR 
203; 48 W R 354; 82 L T 337. . 

(18) (1813) 4 Q B 737; 114 E R1084; 3G & D 613; 
12 LJ Q B291; 7 Jur. 575. 

(14) 9 Dow Pro. Cas. 1009. 

Oe (1842) 1001 & F 319;8 ER 764. 

16) (1842) 11 Cl. & F 702;8ER 1269, > 
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Doorga Charun Chatterjee (17) and Jogendra 
Chandra Roy v. Siyam Das (18) at p. 553* 
ele. In Rankin v. Horwood (19), where 
a judgment-creditor had sued out a wril, 
of fi fa in the lifetime of his debtor but 
the writ was placed in the hands of the 
Sheriff only the day after the debtor's 
death, the Vice-Chancellor observed that: 

“The creditor had an option to sue out a scire 
facias against the executor (passing by the exe- 
cutor altogether and by force of the proceedings 
had in testator’s lifetime) to take in execution, 
Hayo goods in whosesoever hands they might 
e. 

This must be understood in the light 
of a peculiar rule of the Common Law and 
of the other observations in the case which 
differentiate between, proceedings at law 
in respect of the goods seized 4nd pro- 
ceedings by way of administration in 
respect of goods that vested in the exe- 
cutor. Under the Common Law, if a 
testator sole defendant died after judg- 
ment the plaintiff could issue execution 
against the goods of the testator without 
any order, if the judgment were recovered 


within a year before his death. (See 
William's Executors, Part 4, Book 2, 
Ch. 1, s 2—Edn. 11, p. 1353.) The 


author adds: 

“But now by O. XLI, r. 23, if any change has 
taken place by death in the parties liable to exe- 
cution, leave must be obtained to issue execution 
against the goods of the testator. This order 
must, it would seem, be obtained on notice to the 
executor,” i aa : 

It was another rule of the ‘English Law, 
that a writ, though put into the hands 
or the Sheriff after the judgment-debtor's 
death took effect from the test of the wiit. 
(For the history of this rule see judg- 
ment of Fletcher Moulton, L. J., if 
Johnson v. Pickering (20), at p. 7f. To 
avoid misapprehension arising from obser- 
vations in some of the English cases re- 
ference may also be made to another 
principle of the English Law that judicial 
acts are to be considered es having taken 
place at the earliest possible period of 
the day on which they are done. In 
Wright v. Mills (21), judgment was signed 
and execulion issued at 11 A. m. on the 
day on which the judgment-debtor died 


(17) 6 C 504; 8 CL R 23, 

18) 36 G 543; 1 Ind. Cas, 168: 9 O LJ 271, 

(19 (1846) 5 Hare 215; 67 E R 892; 15 L J Ch. 446; 
10 Jur. 794; 71 R R 78. 


. ` (20) (1908) 1 KB1; 7 LJKB13; 4 TLR 1; 


51 8 J 810; 98 L T 68; 14 Mangon:263. 
(21) (1859) 157 ER 931; 28L J Ex. 
(N $) 771; 7 W R 498. i 
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at 9-30 a. m. The Court of Exchequer: 
held that by reason of the above principle, 
the judgment and execution were regular 
cf. Clarke. y. Bradlaugh (22). Order XX, 
1.6 of the Indian Code, embodies another 
Special principle which cannot be extend- 
ed by analogy. As regards the general 
principle, it was declared by Lord Hard- 
wicke so long ago in Nugent v. Gifford 
(23) that : 

“The demand of a creditor is only a personal 
demand against the executor in respect of the 
assets come to his hands, but there is no lien on the 
assets.” 

It is on this that the principle is found- 
ed that the representative can alienate 
the ancestor's property and the creditors 
of the ancestor have their remedy only 
against the representative and not against 
the alienee: Jamiyatram Rama Chandra v. 
Prabhudas Hathi (24), Bazayat Hossein v. 
Dhoolichand (25), and Ram Dhun Dhur 
v. Mohes Chunder Chowdhury (26). In res- 
pect of involuntary sales, however, there is 
differenze between an, heir and an adminis- 


trator, in that it is only in the former 
case that the assets derived from the 
deceased can besold for the personal 


debts of the keir: see Wahidunnissa v. 
Shubratian (27), and Bazayat Hossein: v. 
Dhoolichand (25), at pp. 406 end 407.* 
That the creditor's right is against the 
representative and not against the debtor's 
property in specie is also shown by the 
cases which recognize that even when 
the heir retains property of the ancestor, 
a creditor’ of the deceased cannot seek to 
hold, such property liable if the heir has 
by“ any means discharged debts of the 
ancestor to the value of the assets: see 
Ram Golam Dubey v. Ayma Begum (28) 
and Veerasokka Raju v. Papiah (29). In the 
Procedure Code of 1859, s. 210, it is 
provided that on the death of a -judg- 
ment-debtor application for execution of 
the decree may be made 
legal represeniative or the estate of the 
person so dying” and in Dunput Singh 
y. Ranee Rajessuree (30), stress was laid 
on this alternative form of the provision; 
but this wes modified in 1877 and since 
then execution is to be had only against 

(22) (1882) 8 Q B63; 51 LJ QB4; 30 W R58. 

(23) (1738) 1 Atk. 463: 26 E R 294. 

(24) 9 BHOR 116. 

a 4 G 1402; 5I A211; 3 Sar, 853 (P C). 

26) 9 C 406; 11 C L R 565. 

(27) 6B L R 541; l4 WR 239. 

(28) 42 W R 177. 

(29) 26 M 792; 13 M L J 258. 

(30) 15 W R 476. 
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the “legal representative": see observations 
in Dunput Singh v. Ranee Rajessuree (30), 
and in Chathekalan v. Govinda Karunniar 
(31). Even while Act VIII of 1859 was 
in force, it was observed by Phear, J., in 
Shurfun Bebee v. Collector of Sarun (32), 


at p. 2017, that 

“by the fact of the debtor's death, his property 
passes from him. It may be that it will, in the hands 
of the transferee, remain still liable to satisfy the 
deceased's debts; but if so, the transferee, for the 
game reason, becomes the representative of the 
deceased for the payment of those debts, and the 
proper mode ‘of getting at such property of the 
deceased as he holds, isto puthimon the record 
in the place cf the deceased in the ordinary mode 
which would necessitate the establishment of nis 
respresentative character, or else to bring a regu- 
lar suit against him. There is no ground for 
treating him as if he were holding benami for the 


dead man.” | 

In Madhoprasad v. Kesho Prasad (33), Sir 
John Edge, (whose judgment in Sheo Prasad 
v. Hira Lal (34), was much relied on by 
the «ppellant’s learned Counsel in another 
ecnnection) described as “novel” the pos- 
sibility of executing a decree _ 

“against theeslate of a deceased judgment-debtor 
without avy notice to his representative and without 
any one to protect the property being bruuglt upon 


the record.” 3 
The circumstance that some decisions 


have differed from this ruling to the extent 
of holding thatan application for execution 
bona fide made against a deceased defend- 
ant may help to save the bar of limitation 
as a “step-in-aid" of execution, does not 
affect the present question. The ground 
on which Sir John Edge distinguished his 
previous decision in Sheo Prasad v. Hira Lal 
(34), will be presently dealt with. An ex- 
tractfrom Black, on Judgments quoted in 
G. Coopooramier V. Sundarammal (35), at 
p. 1691, suggests that in America the death 
of a defendant even during the pendency 
of an action may not be re arded as de- 
priving the Court of jurisdiction to deal 
with the case in the absence of the legal 
representative and a judgment pronounced 
against a deadman is not void or open 
to collateral attack. This certainly is not 


‘the law in England nor the law in India; 


see some of the cases referred to in 
Muthuraman Chettiar v. Adaikappa Chetty 
(36), at p. 6854. While insisting on re- 
(31) 17 M 186; 4 M L J 59. 

(32) 10 W R 199; 12 B LR 663. 

(33) 19 A 337; A W N 1897, 75. 

(33) 12 A 440; A W N 1890, 103. 

(35) 33 M 167; 3 Ind. Cas, 739; 6ML T 271, 

67 M LJ 681: 153 Ind. Cas. 325; A IR 19341 


we 730; 58 M 407;7 RM 339; 40 L W 601. 
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presentation of a deceased person's estate, 
the High Courts in India and the Judicial 
Committee have taken a very liberal at- 
titude in the matter of condoning defective 
representation even in the event of death 
before the institution of or during the 
pendency of an action and much more 
so in the event of death after de 
cree : see Chathurbhuja Doss Khushuldoss 
& Sons v. Raja Manicka Mudali (87) and 
other cases referred to in Muthuraman 
Chettyar v. Adaikappa Chetty (36), at 
p. 687*, and in the report of the argu- 
ments in Ramaswami Chettiar v. Oppilamani 
Chettt (38). To refer to two extreme in- 
stances, - Malkarajun v. Narhari (5) held 
that a person even thougn he is not heir 
may represent the estate if by an order of 
Court he has been held to be the represen- 
tative and Ramaswami Chettiar v. Oppila- 
mani Chetti (38) held that even in the 
absence of a decision of the Court to that 
effect, a person may sufficiently represent 
the. estate of a deceased person if from 
emong several rival claimants thereto, the 
decree-holder bena fide chcse’ him 28 
being in possession of or having the best 
prima facie title to the estate. Is the ap- 
plication of the above principles affected 
by the fact that the property ofa judg- 
ment-debtor has been attached in execu- 
tion before his death? The observations 
of the Judicial Committee in Suraj Bansi 
Koer v. Sheo Prasad Singh (39), at p. 1747 
do not suggest that there will be no devolution 
of the attached property’ on the successor 
but only that he would take it subject 
to the liabilty of discharging the parti- 
cular decree debt. Though their Lord- 
ships speak of the Proceedings having 
constituted in favour of the decree-holder 
‘a valid charge upon the land,’ Courts in 
India and even the Judicial Committee in 
later cases have hitherto held that an 
attachment does not according to the 
Indian Law create any interest in the land 
or convert the attaching decree-holder 
into a ‘secured’ creditor. 


In a very recent case, A 
A » ANANIA Padmana- 
bhaswami v. Official Receiver, Secunderabad 


(37) 54 M 212-129 Ind. G ; 
Mad. 930; 60 M L J 97; 32 LW s62, dea Èr 1080 
294; Tnd. Rul, (1931) Mad. 277. 4 JMWN 
: 3; 4Ind. © A 
” 5 P nd. Oas, 1059; 19 M LJ 671; 6 


39 . A < 
po 50148; 4 IL R 206 6 TA 88; 4 Sar,’ 1 
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(40), Lord Thankerton has used languag, 
which is calculated bo revive this contro 
versy; but even taking the attaching 
decree-holder to stand in the position of 
a Secuied creditor, the question will still 
remain as to the further procedure to be 
followed by him. The observations in 
Suraj Bansi Keor v, Sheo Prasad Singh (39), 
must be taken along with the fact noted 
in the judgment on p. 161* that on Adit 
Sahai’s death on May 19, 1873, i. e. four 
days before the date fixed for the sale, 
the proceedings were ‘revived in the 
usual way against his two sons as his 
heirs,’ and it was only after the Court 
had disposed of the objections raised by 
the mother on behalf of the sons by peti- 
tion dated July 14, that the sale was 
held on July 28. The case is, therefore, 
no authority for the contention that if 
the judgment-debtor dies after attach- 
ment and very shortly before the date 
fixed for the sale, the sale could take 
place without bringing the legal repre- 
sentative on record. In Sheo Prosad v. Hira 
Lal (34), Sir John Edge and three other 
learned Judges held that when a judgment- 
debtor died after his property had been at- 
tached the sale of such property was not ren- 
dered invalid by reason of the omission 
to make the legal representative a party 
to the sale proceedings, Mahmood, d., 
was of opinion that a sale under such 
circumstances would be irregular but 
that the remedy of the legal representa- 
tive was by way of proceedings under 
8. 81l (now O. XXI, r. 90, Civil Procedure 
Code). One need not quarrel with the” 
statement that property under attachment 
must be considered asin the custody of 
the law and that an attachment would 
not abate on the death of the juegment- 
debtor. A doubt was recently raised in 
this Court whether on the death of a 
judgment-debtor before an application for 


‘execution had been finally disposed of 


the proper course for the decree-holder 


- was to present a fresh application for exe- 


cution against the legal representative or 
to continue the existing execution peti- 
tion by making the legal representative a 
party to it. 

We may now take it as settled that 
both courses are open to the decree-holder 


(40) 56 M 405; 142 Ind. Ces, 552; AI R 1933 P © 
134, 60 IA 167;Ind kul. (1983) P O 95; 37L W 
576; (1943) M W N 374; 87 OWN 553; 64 MLJ 
562; 35 Bom. L R 747; 57 C Ld 418; (1933) AL J 
692 (P 0). . 
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see Venkatachlam Cheta v. Ramaswami 
Servai (41), ef. Purushotham v. Rajbai (42) 
at p. 151* and Bhagwan Das v. Jugal 
Kishore (43). But what are the steps to 
be taken by the decree-holder, if he 
wishes to continue the pending execu- 
tion proceeding? In Abdur Rahman v. 
Shankar Dat Dube (44), a Division Bench 
interpreted the Full Bench judgment in 
Shen Prosad v. Hira Lal (84), as de- 
priving the Court of the power to 
add the legal representative in such 
proceedings. A course of decisions 
in this Presidency beginning from Ramas- 
wami v. Bagiratht (45), have held that not- 
withstanding attachment during the 
judgment-debtor's lifetime, the property 
could not be validly sold after his death 
unless his representative was brought on the 
record. See Krishnayya v. Unnissa Begam 
(46), Narayana Kothan v. Kalyana Sunda- 
ram Pillai (47), Groves v. Administrator 
General, Madras (48), Rayarappan Nambiar 
v. Malikkandi Akothmayan (49), Raghu- 
nathaswami Ayyangar v. Gopala Rao (50) 
Rajayyar v. Annapurnamma (1), and Ka- 
naka Sabapathichetti v. Ven katarama Ayyar, 
5 Ind. Cas. 339 (51). The learned Judges 
of the Allahabad High Court dissent from 
this view because Gi) in their opinicn 
s. 234 ofthe Code of 1882 could have no 
application toa case where by reason of 
the subsisting attachment the legal repre- 
sentative could not have disposed of the 
property, and (44) there is no provision in 
the Code requiring notice to be given 
personally to a judgment-debtor or his 
legal representative ofa sale of property 
under attachment. They did not approach 
the question from the point of view of 
general principles asto the effect of the 
death of aparty on the jurisdiction of 
the Court. Mahmood, J., was of opinion 
that the objection of the legal representa- 
‘tive could rest only on the principle of 

(41) 55 M 352; 135 Ind. Cas. 561; AI R 1932 


1 

Mad. 73; 62 ML J 1; Ind. oo (1932) Mad. I45; 3 
L W 866: (1931) MW N 120 

ie 34 B 142; 4 Ind. Gas, 839; 11 Bom L R 

18) 42 A 570; 57 Ind. Cas. 610; A I R 1920 ALL 
171; 18 A T J135. 

44) 17A ant AWN 1895, 35. 

45) 6M 1 

46) 15 M 7309. 

19) 19 M 219. 

uo 22 M 119; 8M L J 288. 

49) 26 M L J 267,23 Ind. Cas. 251; A I R 1914 
Med. 297. 

(50) 4LM L J 517; 68 Ind. Cas. 667; IR 1922 
Mad. 307; (1921) M WN 739; 15 L W 159, 

(51) 5 Ind. Cas, 339, 
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audi alterm partem. I am not persuaded 
that (as suggested in Tarangani Debi v. 
Raj Krishna Mandal 152), and by some of 
the annotators on the Code) the reasoning 
in Sheo Prosad v. Hira Lal (34), is neces- 
sarily precluded by the substitution of the 
word ‘satisfied’ ins. 50 ofthe new Code 
for the word ‘executed’ in the old Code. It 
seems tome the better courseis to say, 
with all respect, that the construction placed 
by the learned Judges ons. 234 was not 
warranted by the language of that section. 
I would respectfully adopt the observation 
made by Boddam, J., in Groves v. Adminis- 
trator-General, Madras (48). Clause 1, s. 234 
(now s. 50) is absolute in the declaration 
about execution of the decree against the 
legal representative, cl. 2, for reasons al- 
ready explained, only defines the extent 
of liability. This way of reading the two 
clauses is supported by the introduction 
of the words “where the decree is executed 
against suh legal representative” at the 
commencement of cl. 2 in s. 50 of the Code 
of 1908. Even in Allahabad the authority 
of the rulingin Sheo Prosad v. Hira Lal 
(34), has been greatly resiricted (if not 
questioned) in the recent decision in 
Chandi Prasad v. Jamna (53). 

In Calcutta the learned Tak have 
not dissented from the Madras cases but 
point out that while holding the sale to be 
void ‘they nevertheless proceed to set aside 
the sale.’ See Bzepin Behari v. Sasi Bhusan 
(54), at p. 768". Itis true thatin some of 
the Madras cases asalein such circum- 
stances has been spoken of as ‘voidable’, 
but the context makes it fairly clear that 
the learned Judges did not there contem- 
plate an application under s. 311, Civil 
Procedure Code requiring independent 
proof of substantial injury. The later cases 
in Calcutta have merely followed the de- 
cision in Bepin Behari v. Sasi Bhusan (54). 
The very fact that in several judgments 
of the Calcutta High Court as also in the 
judgment of the Privy Council in Malkar- 
jun v. Narhari (5), a suit governed by 
Art. 12, Limitation Act, is contemplated 
will show that the mere use of the word 
‘yoidable’ or the expression ‘set aside’ will 
not necessarily involve the conditions im- 
posed by s. 311 (O. XXI, r. 90): [Cf 
Erava v.Sidramappa (14), and the caseg 


oa 32 O W N 418; 115 Ind, Cas. 520, 
53) 49 A 830; 102 Ind. Cas, 239; A I R 1998 All. 
74; 25 A L J 507. 

(54 ) 18C W N 766; 22 Ind. Cas. 95; A IR1914 
Cal. 554; 18 CL J 62 8. 
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trior to the Code of 1908 setting aside a 
sale onthe ground of fraud]. Itmay be 
noted in passing that in the present case, 
the application was made within 30 days 
of the sale and before its confirmation 
and it can make no difference whether ube 
sale isheld to be ‘void’ or’ ‘voidable’ so 
long asthe conditions of O. XXI, r. 90, 
are not insisted on. Sofaras this High 
Court is concerned, the decision in Rama- 
swami v. Bhagirathi (45), has been uniformly 
followed and itis not clear whether even 
in Doraswami v. Chidambaram Pillai (10), 
the learned Judges meant to dissent 
from it. 

Without repeating the reasons given by 
Phillips, J., in Rajayyav. Annapurnamma 
(1), for not following the decision jin 
Doraswami v. Chidambaram Pillai (10), 1 
may respectfully say that the judgment 
of Spencer and Krishnan, J. is almost 
wholly based on a misreading of the 
judgment in Malkarjun v. Narhari (5), and 
an erroneous assumption ihat the earlier 
Madras rulings rest not onany principle 
of jurisdiction but merely on the principle of 
audi alieram.partem. Itis begging the ques- 
tion to-assume (as Spencer, J., does on 
p- 67*) that when proceeding to sale with- 
out bringing: the legal representative on 
record ‘the decree-holder has done all that 
the law requires him to do. ‘he argu- 
ment based on the reference in ss. 50 and 
53 of the Code to ‘the property of the 
deceased’ has already been clealt with. 

As the argument based on the intro- 
duction in the new Code of cl. (2) to 
O. XXI, r. 22, has been pressed before 
us, it requires more than a passing notice. 
It is undoubtedly a matter for comment 
[as felt by the learned Judges who de- 
cided Rajagopala Ayyar v. Ramanuja- 
chariar (T)} that the legislature should 
have dealt with the two classes of cases 
referred to in cl. 1, O. XXI, r. 22, as 
if they stood on the same footing for all 
purposes. In adopting that arrangement 
it seems to have followed the English 
Rules (0. XLI, r. 23, R. S. C.) and 
the provisions in force in India (under 
the old Regulations) even betores, 216 
of the Code of 1859 wss enacted. Out of 
deference to tke observations cf the Privy 
Council in Raghunatha Das v, Sunder Das 
(4), Courts in India have held even-under 
the new Code that compliance with: the 
provisions of O. XXI, r. 22, is a con- 
dition precedent to the acquisition of 


jurisdictton by the executing Court; see ` 
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Rajagopala Ayyar v. Ramanujachariar (7), 
Manmatha Nath v. Lachmi Debi (8) and 
Manindra Chandra Nandi v. Rahaten- 
nessa Bibi (55), but it must be admitted 
their wey of dealing with cl. (2) of that 
rule is not above criticism. 

If, as held in Rajanikanta Saha v. 
Emperor (56), and in Yakub v. Mahadev 
(57), the omission to record reasons for 


taking action under that clause is 
only an ‘irregularity, the descripticn of 
cl. 1, as ‘mandatory’ may sometimes lead 


to an illogical position. I may 
connection refer to the 
Chitty, J:, in In re Richardson; Scales 
v. Hayhoe (58), at p. 150*, on the con- 
struction of O. XVI, r. 46, R. S. ©. 
which empowered the Court in certain 
circumstances to dispense with service on 
the representative of a deceased person. 
The learned Judge said that: 

“There must be a constat on the face of the 


order that the attention of the Judge was called . 
to the point and that he decided to proceed.” 


It is, however, sufficient for the present 
purpose to point out that cl. (2) is only 
negative in form, in that it does not pre- 
clude the Court from issuing execution 
without issuing a notice under cl. (1) and 
that if cn general principles or on a pro- 
per construction of s. 50, the Court has 
no jurisdiction to sell a dead man’s estate, 
cl. (2) of O. XXI r. 22 will not operate 
to confer such jurisdiction on the Court. 
In this connection a distinction has been 
suggested between cases where execution 
is sought by a fresh application filed after 
the death of a judgment-debtor and those 
where it is only sought to continue a 
pending execution application: Rama- 
nathan Cheitiarv. Rama Nathan Chettiar 
(59) at 1002T. It is open to argument that 
this distinction is not reconcilable with the 
decision of the Judicial Committee in 
Raghunatha Das v. Sunder Das (4): See. 
also Smith v. Kailash Chandra (9). But 
even in Ramanathan Chettiar v. Rama 
Nathan Chettiar (59), at pp. 1004, 10077, 
the learned Judges recognise the neces- 

(55) 58 © 625; 133 Ind. Cas. 670; AIR1931 Cal. 
ae a C LJ 46; 35 © W N 220; Ind. Rul. (1931) 

al. . 

(56) 580 940; 132 Ind. Cas. 244; A I R 1931 Cal. 
443; (1931) Cr. Cas. 595; 35 O W N 228; 32 Or. L J 
866; Ind. hul. (1931) Cal. 564. 

(97) 34 Bom. L R 987; l41 Ind. Cas. 485; AI R 
1932 Bom. 509; Ind. Rul. (1933) Bom. 102. 

(55) (1893) 3 Ch, 146; 62 LJ Ch. 408; 41 W R 583; 
69 L T 590. 

(59) 30L W 995: 117 Ind. Gas, 705; AIR 1929. 
Mad 275; 30L W 993, 

« *Pege of (1693) 3 Ch.—[Ed.] 
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sity for notice to the legal representative, 
when, by the death of a sole judgment- 
debtor pending the execution petition, his 
estate will otherwise be left unrepresented. 
The case in Krishna Pershad Singh v. Moti 
Chand (60) was not a case of non-repre- 


sentation of the estate of the deceased 
judgment-debtor. The minor sons had 
been impleaded in the suit itself, but 


they were represented by a Court guar- 
dian and not by the father. On, the 
transfer of the decree for execution to 
another Court, the former Court guardian 
could not take steps to protect their in- 
terests; this is apparently why their 
Lordships say on p. 646*: “there was no 
effective representation of the infant heir.” 
See also Hani v. Surendra (61) and 
Kuppuswami Iyengar v. Bavaswami Rao 
(62). may also point out that in 
that case the application itself had been 
filed unders. 311, Civil Procedure Code, 
and as their Lordships were satisfied as 
to the proof of ‘substantial injury’ it was 
unnecessary for them to consider whether 
the minor would have been entitled to relief 
independently of s. 311. 

It only remains to deal with the argu- 
ment based on the observations in 
Malkarjun v. Narhari (5), at p. 347T and 
Sheo Prasad v. Hira Lal (84), at p. 4461 and 
elsewhere, as to the necessity of protect- 
ing bona fide auction-purchasers and con- 
siderations of convenience. In answer to 
the first, it is sufficient to point out that 
all observations in Civil Procedure Code, 
about the right of purchasers, have ex- 
pressly or impliedly been made subject 
to conditicns relating to the jurisdiction 
of the Court in respect of decree or sale 
as the case may be. For instance, in 
Gopal Chunder Chatterjee v. Gunamoni Dasi 
(6), which the Judicial Committee approve 
of in Raghunatha Das v. Sunder Das (4), 
the finding of the lower Appellate Court 
was that the  auction-purchaser has 
acted bona fide, but the High Court 
nevertheless held the sale void. In the 
period anterior tothe confirmation of the 
sale, this argument has even less force 
because it is not the principle of the 

(60) 40 C 635; 19 Ind. Cas. 296240 TA 140;17 C 
W oN 637;11 ALJ 517; 17 OLJ 573; 15 Bom. L 


R 515; 14 MLT 37; 25 MLJ 140 (P 0). 
(61) 35C LJ 9; 64 Ind. Cas. 25-A1R1921 Oal. 


76. 
(62) 50M 357; 101 Ind, Cas, 399; A I R 1927 Mad. 
538; 38 M L T 197. 
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law that during’ this period, an auction- 
purchaser has anything like an ‘absolute’ 
right tə insist on the sale being confirm- 
ed Cf. Rajah of Kalahasti v. Maharaja of 
Venkatagiri (63), at p. 395* and Jaganna- 
than v. Seshagiri Rao (64). In cases falling 
under O. XXI,r. 90, the fact that the 
auction-purchaser may have acted perfect- 
ly bona fide is no-bar to the setting aside 
of the sale. Coming next to considerations 
of convenience, it is by no means clear 
that they point necessarily or even pre- 
dominantly in favour of the course contend- 
ed for on behalf of the appellant. If it 
may seem a hardship that a decree-holder 
or auction-purchaser should be frustrated 
or defeated by the death of the judg- 
ment-debtor of which they may not some- 
times be even aware, it is equally possi- 
ble to conceive of cases where the legal 
representative may not be aware of the 
pending execution proceedings and it will 
certainly be a serious hardship to deny 
to him the opporlunity of taking steps 
under ©. XXI, rr. 89 and 90, if, as is 
not unlikely, he should not become aware 
of the sale before the expiry of 30 days 
from the sale. Again, itis not justifiable 
to assume that once the proclamation of 
sale has been settled after notice to the 
judgment-debtor, everything necessary to 
safeguard his interests has been done. 
There are provisions in the Code which 
secure very considerable practical advant- 
ages to the judgment-debtor right down 
to the moment of sale and under some of 
these, itis forhim to take the initiative 
and not merely to oppose an application 
by the decree-holder, e.g. O. XXI, rr. 69 
and 83; and if the sale is to take place 
without any legal representative on Te- 
cord, these advantages will be denied to 
him. Where, as in the present case, the . 
judgment-debtor is a father who dies un- 
divided from his sons, there is an even 
more serious objection to the sale going 
on without bringing the sons on 
record, f 
The sons may wish to raise a contention 
that the property sought tobe sold is ‘joint 
family property’ and that the decree against 
the father was passed in respect of an ille- 
gal or immoral debt. In view of s. 53, 
Civil Procedure Code, these questions must 
be decided by the executing Court and 


(83) 38 M 387; 21 Ind, Cas. 389, A IR 1915 Mad 


989; 25M LJ 198,14 ML T 320. ’ 
(64) 20M LJ 479; 37 Ind. Cas. 387; A I R1917 
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they cannot be said tofall under O. XXI, 
r. 90. Nor, in view of the very wide terms 
of s. 47, Civil Procedure Code, could it be 
maintained that -they can be raised and 
decided in. a separate suit. 

I am, therefore, of opinion that the Court 
SN was right in holding the sale to Ve 
void. 

Wadsworth, J.—I agree with my learn- 
ed brothers Cornish and Varadachariar, JJ., 
and have nothing to add. 

Venkataramana Rao, J.—I agree. The 
plaintiff, respondent No. 6 herein obtained 
a money decree against defendant’ No. 1, 
since deceased and in execution thereof 
attached certain immovable property of 
his. After the proclamation of sale was 
settled andthe order for sale was passed, 
defendant No.1 died and without implead- 
ing his legal representatives or notice to 
them’ the sale was held and the property was 


purchased by the appellant. Is the 
sale void or voidable? If the Court 
has no jurisdiction to sell the pro- 


perty under such circumstances, it is 
certainly void. If it has, then it is 
only voidable and the further question 
arises is the omission to implead the 
legal representatives or to issue a notice 
to them a material irregularity sufficient 
by itself to have the sale set aside or 
must substantial injury be shown ? There- 
fore, the main question for decision is, 
had the Court jurisdiction to sell : 

“Jurisdiction may be defined to be the power 
of a Court to hear and determine a cause to adju- 
dicate or exercise any judicial power in relation 
to it. Such “jurisdiction naturally divides itself 
under three broad heads, viz.,(1) with reference to 
the subject-matter, (2) the parties, (3) the particu- 
lar question, which calls for decision. “A Court can- 
not adjudicate upon a subject-matter which does 
not fall within its province as defined or limited 
by law * * #* 

As regards jurisdiction in relation to persons, 
a Court cannot act upon persons, who are not 


legally before it upon one who is not a party to 
the litigation * * ` k 


As regards jurisdiction in regard to the parti- 
cular question which a Court assumes jurisdiction 
to decide, it can pass judgment only upon a matter 
which has been submitted to its determination and 
which under the statute it has authority to de- 
cide: Per Mukerji, Jņ, in Sukh Lalv. Tarachand 
Ta (65) at p. 714." 

In this case the Court has jurisdiction 
over the subject-matter, viz., the execution 
of its own decree, but has it jurisdiction 
in relation to the parties? In order to 
have it, the proper parties must be before 
it, otherwise the Court would have no juris- 
ioe 33 C68; 2 Cr. LJ 618;2 CLJ 241,9CWN 

46. 
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diction to sell the property of persons who 
were not parties to the proceedings. It is 
contended by Mr. V. V. Srinivasa Ayyangar 
that the decree was properly passed against 
the deceased defendant No. 1, and while he 
was alive, the Court had attached the pro- 
perty and taken it under its custody and 
nothing further required to be done and 
everything essential forthe Court to have 
jurisdiction had been complied with, in re- 
lation to the subject-matter and the par- 
ties and the question to be decided. Ac- 
cording to him the decree has establish- 
ed the liability of the deceased and the 
estate of defendant No.1 after his death is 
virtually the judgment-debtor and the 
party before the Court and the addition of 
legal representative is not necessary. He 
relies strongly on the Full Bench decision 
in Sheo Prasad v. Hira Lal (34), Dorai- 
swami v. Chidambaram (66) and Malkarjun 
v. Narhari (5). Before examining the 
soundness of the Allahabad view, which is 
based on the theory of attachment, it is 
necessary to define exactly the legal effect 
of the death of a defendant in relation to 
his property. One ofthe recognised modes 
known to law by which property is lost is 
the death of its owner. As Salmond obser- 
ves in his Jurisprudence’: 

“Dead men are n> longer persons in the eye of 
the law, They have laid down their legal person- 
ality with their lives and are now as cestitute o 
rights as they are free from Jiabilities k t 


They do not even remain owners of their property 
until their successors enter upon the inheritance.” 

As explained by Ranade, J., in Erava 
v. Sidramappa (11), at p. 453* : i 

“The so-called estate of a deceased person is & 
very convenient legal fiction, buf as a matter of 
fact, there is in Hindu Law atleast no such objec- 
tive reality as the estate of a deceayed person. 
Atthe moment of Nagappa'’s death, the property 
owned by him ceased to be his, and became the 
property of his heirs subject, of course, to the lia- 
bilities and obligations created by him.” 

The expression ‘the estate of the judg- 
ment-debtor’ is used in the several sec- 
tions of the Civil Procedure Code, to indi- 
cate the quantum of liability and to sig- 
nify that the legal representative is to pay 
from and out of the estate which was of 
the deceased and devolved on him in con- 
trast to what was already owned by him. 
That, it is the legal representative that be- 
comes in fact liable, will be clear if the 
theory on which this liability is fastened 
is understood. The notion of the continu- 
ance of the existence of the ancestor in 

Co 47 M 63: 75 Ind. Cas. 46; AIR 1924 Məad. 130: ` 
45 wat 413; 18 L W 571; 928 M LT 25; (1923) M 
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the heir is largely involved in the conception 
of succession and by resort to this fiction, 
the rights and obligations which were at- 
tached to his person were deemed -to con- 
tinue, somuch so that the heir was even 
held liable personally for the debts of the 
deceased, but now the law has modified 
it and limited the liability to the extent 
of the estate which he has inherited, and 
he is rendered liable personally only if he 
is unable to prove that he has duly ap- 
plied the property he got. As Salmond 
Bays : 

“The rights which a dead man thus leaves be- 
hind him vest in his representative. ** * They pass 
to some persons when the dead man or the law 
on his behalf has appointed to represent him in 
the world of the living. The representative bears 
the persona of the deceased end, therefore, has 
vested in him all the inheritable rights and has 
imposed upon him all the inheritable liabilities of 
the deceased. Inheritance in some sort is a legal and 
fictitious continuation of the personality of the dead 
man, for the representative is in some sort identi- 


fied by the law with the [person whom he repre- 
sents.” 


Therefore, as soon as a man dies, he dis- 
appears from the record and there is no 
party over whom the Court can exercise 
jurisdiction and it loses jurisdiction 
in one of its essentials vide In re 
Shepherd; Atkins v. Shepherd (3), at pp. 136 
end 137*.) No decree can be passed 
without bringing his representative on 
the record. After he is so brought he 


becomes the defendant. Similarly after 
the decree he becomes the judgment- 
debtor. If there is no attachment of his 


properly, even Sir John Edgein Madho- 
prasad v. Kesho Prasad (33), concedes 
that any execution had without the legal 
representative on record is ineffectual. In- 
deed he observes: 


“There is quite sufficient irregularity in the exe- 


cution of th: decrees in this country ‘without our 
introducing the novel system that a decree can 
be executed against the estate of a deceased 
judgment-debtor and without any notice to the 
representative and without anyone to protect the 
property being brought upon the record.” 

It is not possible to understand how 
the attachment should make any differ- 
ence and how the property can be pro- 
tected without the representative being 
on the record if there is an attachment. As 
observed by Boddam, J., in Groves v. 
Administrator-General, Madras (48): 

“The fact that property attached is inthe cus- 
tody of the law does not vest the property in 
the Court. The attachment does 
‘legal devolution of the property; it only gives 
at the best the custody of the property, with- 


out affecting the right to the property, to the 
Court.” 
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If the correct juristic principle is that 
the dead man isno person in the eye of 
the Jaw and on the death of a judgment- 
debtor, the liability of paying his debts 
devolves on his legal representative 
whether on decree or otherwise, the Court 
cannot regain the jurisdiction which it has 
lost till the representative is impleaded 
and made the judgment-debtor and the 
property which became his cannot be sold 
and no right thereto would pass to the 
execution purchaser. That it is obligatory 
to implead the legal representative is 
clear from the various enactments relat- 
ing to civil procedure passed from time 
totime by the Legislature. The provi- 
sions of Act VIII of 1859, relating to this 
weress. 210 and 211 and 203. Section 210 
corresponded to s. 234 of Act XIV of 
1882 and s. 50 of Act V of 1908 and 
ss. 211 and 203 to s. 51 of Act V of 1908. 
Section 210 is in these terms: 

“Tf any person against whom a decree has 
been made shall die before execution has been 
fully had thereon, application for execution there- 
of may be made against the legal representative 
orthe estate of the person so dying as aforesaid 
and if the Court shall think proper to grant such 
pepper pen ‘the decree may be executed accord- 
ingly. 

This section was interpreted to mean 
that the property of the deceased in the 
hands of a person other than the legal 
representative, can be proceeded against, 
making him a party and to that extent 
a representative of the estate. But no 
execution can issue against the estate 
without somebody being on the record 
representing the estate. In Lekhraj Roy 
v. Becharam Misser (67), Macphereson, J, 
observes as follows: 


“The present application is defective and wholly 
pad. . . 2... ww). at is made goner- 
ally against the estate of the deceased Becharam 
Misser. . . . . . =... We are quite clear 
that no execution can issue till some one is placed 
on the record, as representing the estate. Sec- 
tion 210 of Act VIII of 1859 speaks of execution 
against the estate; but that does not in our opinion 
mean the estate independent of some person who 
is, for some reason or another, legally liable to 
a greater or less extent as representing the de- 
ceased person under the decree. Weknow of no 
precedent for the issue of execution against the 
estate cf a dead man when there is no one on 
record who represents him.” 

Toa similar effect is the case reported 
in Amirunnissa Khatoon v. Meer Mozuffer 


and 


footnote on p. 69*, Section 234 of Act X 
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of 1877 and Act XIV of 1882 replaced 
s. 210, of Act XIV of 1859. Section 234 
was in these terms: 

“If a judgment-debtor dies before the decree has 
been fully executed, tha holder of the decree may 
apply to the Oourt which passed it to execute the 
same against the legal representative of the de- 
czased. ' 

of 


Farren, ©. J., described the effect 
ss. 234and 248 thusin Erava v. Sidram- 
appa (11): 

“Section 248 of the Code places a decree where 
a year had elapsed since the last proceeding in 
execution and a decree in cases where the judg- 
ment-debtor has died, upon the same footing. A 
duty is imposed on the Court to give the requisite 
notice before execution issues in either case, The 
procedure to be adopted in the case of the death of 
the judgment-debtor where execution is sought 
against his property is laid down in s. 934 of 
the Code. To my mind it appears to be the only 
way in which the decree can be enforced, The 
Code of 1859 provided (s. 210) that an application 
for execution could be made against the ‘estate’ 
of a person dying after decree against hin, but 
no such provision isto be found in the present 

e position is made perfectly clear 
by their Lordships of the Privy pana 1 
in Raghunatha Das v. Sunder Das (4) 
where after an order for sale, the 
judgment-debtor became insolvent, their 
Lordships assume that notice under 
B., 248 should gc to the Official As- 
signee and on that basis make the following 
obrorys tione: 

“As laid down in Gopal C ] 
Gunamoni Dasi (6), a Pen Bn the 
Code is necessary in order that the Court should ob- 
tain juriediction (the italics are mine) to sell pro- 
perty by wey of execution against the legal repre- 
sentative of a judgwent-debtor.” 

This case is an authority for two pro- 
positions: | 

(1) Whatever the stage of execution 
whenever a judgment-debtor dies, the pre- 
sence of a legal representative is necessary 
before further proceedings can be had. (2) 
It isa case of jurisdiction and nota case 
of mere irregularity because there would be 
no party on the record until the legal re- 
presentative is impleaded. 

The Madras High Court before the 
passing of Act V of 1908 has consistently 
taken the view, differing fromthe Allah- 
abad decision, that if the judgment-debtor 
dies before the decree has been fully 
executed, it is obligatory on the executing 
creditor to apply for execution against 
the legal representative. [See Groves v 
Administrator-General, Madras (48) at 125%), 
The legislature has accepted the Madras 
view end amended the section by substitut- 
ing ‘fully satisfied’ for ‘fully executed. 
“*Page of 22 Mad—[za] ~m 
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The Code contemplates the necessity of 
a judgment-debtor being a party to sale 
proceedings, The provisions of the Code 
show that even alter decree the law gives 
the debtor many reasonable facilities for 
saving the property from sale andif a 
sale has become inevitable the law further 
enables him under proper restrictions to 
complain of irregularity in connection with 
it. How could the interest of a judgment- 
debtor, if-he be dead, be effectively pro- 
tected in execution if he is to go on without 
being represented therein. Mr. V. V. Srini- 
vasa Ayyangar contended that under 
s. 50, if it is only necessary for him to 
apply for execution, the decree-holder 
should do so, and after the order for sale, 
there would be no necessity for him to 
apply for execution, and O. XXI, r. 22 
applies only when the execution proceedings 
are initiated Doraswami v. Chidamaram 
Pillai (10). This contention gives the 
go-by to the words ‘fully satisfied’. When 
the judgment-debtor dies there is no one 
who could besaid to be a party. ; 

Hence the necessity for the application, 
and after the application is made, the 
Court is bound to issue notice under O. KAT, 
r. 22. In a pending execution proceeding, 
these is no necessity to make a fresh 
execution application, but the execution 
will be continued from the stage where - 
it was when the judgment-debtor died. 
Mr. V. V. Srinivasa Aiyangar strongly re- 
lied on Malkarjun v. Narhari (5) fr the posi- 
tion that the omission to bring on record 
the legal representative is only an irregu- 
larity and does not affect the jurisdiction 
of the Court; and that thisis the correct 
position is strengthened according to him 
by the legislature enacting cl. (2) O. XXI, 
r. 22. As the Privy Council have them- 
selves explained the scope of this section 
in Raghunatha Das v. Sunder Das (4), itis 
not a case of no representation, but it 
is a case of wrong representation. If 
there is a wrong representation or a de- 
fective representation as in Krishna 
Pershad Singh v. Moti Chand (60), or Rama- 
nathan Chettiar v. Rama Nathan Chettiar 
(59), the legal representatives on the record 
being minors or insane [cf. Narayana 
Kothan v. Kalyana Sundaram (47), and not 
represented by proper guardian or no 
guardian, there is no want of jurisdiction 
in such cases, but it will be a case of irre- 
gularity or even ‘material irregularity’ 
sufficient in itself to invalidate the sale. 
The argument based on O. XXL, r. 22, 
may be briefly dealt with. Itmay be 
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legitimate to contend that if there is a 
judgment-debtor on the record, there is 
always jurisdiction to sell, and omission to 
issue a notice would not teke away juris- 
diction, and O. XXI,r. 22, ¢'. (2) is intended 
to apply to cases coming under cl. (a); 
but the legislature has clubbed both (a) 
and (b) ofcl (i) together and the issue 
of a notice is made mandatory. What 
the legislature contemplates is there must 
be an application under s. 50 to execute 
the decree against the legal representative, 
and once that is made both cls. (a) and 
(b), O. XXI, r. 22, stand on the same foot- 
ing, and in both the cases if the con- 
ditions mentioned in cl. (2) are satisfied the 
legislature can dispense with the notice. As 
pointed out in Rajagopal Ayyar v. Rama- 
nujachariar (7), at 302* : 

“The only effect of the sub-section is to give the 


Court jurisdiction in certain cases in which without 
it the Court would have done.” h 

The true legal position is correctly summed 
up in Ramanathan Chettiar v. Rama Nathan 
Chettiar (59), at p. 10047: 

“An initial notice under s. 22 when issued does 
sufficiently for the purposes cfthelaw bring into 
Court the estate against which execution is being 
enforced and sufficiently retains it there, unless the 
result of the death of the party to whom notice was 
originally issued isto leave noone at all on the 
record to represent the estate and thus to effect the 
disappzarance of the estate from the jurisdiction of 


the Court.” 

So: 
“tne only thing sold was. the right of a dead 
man which passes no property.... the rights of 


the dead man being at the time of the sale in 
his legal representatives and their rights were not 
sold or in any way affected because they were not 
on the record:” 
Groves v. Administrator-General, Madras 
(48) at p. 125. The sale in this case is, 
therefore, void. Even if it is not void, 
the omission to implead the legal repre- 
sentatives ıs a material irregularity suf- 
ficient by itself to invalidate the sale 
without any further proof of substantial 
injury: See Malkarjun v. Narhari (5) at 
p. 548§. Mr. Srinivasa Aiyangar next con- 
tended that a bona fide purchaser at an 
execution sale cought not to be affected by 
” the irregularities in the Court proceedings 
and relied on the Privy Council decision 
Rewa Mahton v. Ram 
Singh (69) at pp. 24 and 25]. Their 
Lordships therein observe: 
(69) 14 O 18; 13I. A108; 4 Sar. 746; 10 Ind. Jur. 
498 (PO). 3 
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“Ifthe Court has jurisdiction, a purchaser ig no 
more bound to inquire into the correctness of an 
order for execution.” 

Therefore, the question is one of juris- 
diction and not bona fides. If there is no 
jurisdiction, no amount of bona fide cen 
confer tithe on an executing purchaser. 
The decision in Doraswami v. Chidamba- 
ram Pillai (10), is vitiated by certain 
wrong assumptions. The learned Judges 
observe: 

“It may not be accurate to speak of a dead 
man as owning property; it is well understood 
that in law there are estates of decease] per- 


sons,” 

It has been already shown that this 
conception is wrong and why the expres- 
sion “the estate of a deceased person," is 
used by the legislature. Another assump- 
tion is : 

“When the law only prescribes the issue of a 
notice to them at the commencement of the exe- 
cution proceedings, they cannot claim asa matter 
of right, to have a fresh notice if their repre- 
cehtation of the deceased’s estate commences during 
the progiess of the carrying out of the processes 
of the Court.” 


This is again based on a misreading of 
s. 50 and O. XXI, r. 22. Their Lord- 
ships again proceed on a misunderstanding 
of ihe scope of the decisions in Mal- 
karjun v. Narhari (5) and Gupal Chander 
Chatterjee v. Gunamoni Dasi (6). I èm, 
therefore, of opinion that Raghunathaswami 
Ayyangar v. Gopala Rao (50) and Rajayya 
v, Ananpurnamma (1) have been cor- 
rectly decided and the sale in this case 
is void and the appeal fails and should 
be dismissed with costs. 


Lakshmana Rao, J.—This is an app2al 
by the auction-purchaser, and the question 
for . determiuation is whether the lower 
Court was right in bolding that the sale 
was void. The sale was held in execu- 
tion of a simple money decree obtained 
by respondent No. 6 against the undivid- 
ed father of respondents Nos. 1 to 5 and 
it is common ground that the judgment- 
debtor against whom the decree was be- 
ing executed died after the order for sale 
but before the actual sale. The legal 
representatives were not impleaded though 
the demise of the judgment-dobtor was 
brought to the notice of the decree-holder 
and the Court, and the sale was held 
with none on record to represent the estate. 
The appellant became the purchaser and 
the application out of which this appeal 
arises was filed by respondents Nos. 1 to 
5 to avoid the sale on among other 
grounds that it was void. The lower Court 
upheld their contention that the sale was 
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void and hence this appeal. There was 
under the previous Civil Procedure Code 
a conflict as to whether the legal repre- 
sentatives should be impleaded if the 
judgment-debtor dies after attachment of 
his properties, but the conflict was set 
at rest by the present Code by substitut- 
ing the word “ satisfied” for 
“executed” in s. 50 and legislative sanc- 
tion was accorded to the Madras view 
that until the sale is actually held, the 
decree cannot be said to be fully exe- 
cuted, and if the judgment-debtor dies 
before sale and further execution is needed 
his legal representative ought to be brought 
on record. It is, therefore, futile to cou- 
tend that once the order for sale is pass- 
ed, the legal representative need not be 
impleaded, and the real question is whe- 
ther the failure to implead the Jegal re- 
presentative renders the sale void or void- 
able. It is well settled that attachment 
does not create any interest in or charge 
over the property, nor do ss. 50, 52 and 
53 which relate to execution against the 
legal representative and liability of ances- 
tral: property prevent or postpone the 
vesting of the property in the legal repre- 
sentative. 

They merely define the liability of the 
legal representative and the property in 
his hands, and in spite of the order for 
sale the legal representative can in certain 
cases challenge the right of the decree- 
holder to proceed against the property. A 
separate suit in respect of that matter 
will be barred under s. 47 and it would 
be wrong lo allow the sale 10 proceed 
until proper steps ere taken io bring the 
legal representative before Court and 
obtain an order binding on him. The pro- 
perty vests in him on the death of the 
judgment-debtor and unless further pro- 
ceedings are to be dropped, there is no 
option left to the decree-holder but to 
foliow the procedure laid down ins. 50, 
vika to execute the decree against the 
legal representative. This can be done 
either by an independent epplication or 
by impleading the legal representative in 
the pending execution petition, but as 
pointed out in Gopal Chunder Chatterjee 
v. Gunamoni Dasi (6), which was ap- 
proved by the Privy Oouncil in Reghunatha 
Das v. Sunder Das (4) a notice under 
s. 248 of the old Code corresponding to 
O. XXI, r. 22 of the present Code, is 
necessary in order that the Court should 
obtain jurisdiction to sell property by way 
of execution as against the legal repre- 
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sentative of a deceased judgment-debtor 
Clause 2, O. IK XI, r. 22 which under certain 
circumstances empowers the Court to issue 
any process in execution without issuing 
the prescribed notice, assumes the presence 
on record of somé~ person against whom 
the process is to be issued and as observed 
in Rajoqopald Ayyar v. Ramanujachariar 
(7) at 302*, the only effect of this clause 
is to give the Court jurisdiction in certain 
cases in which without it’ the Court would 
have done. The decision in Malkarjun v. 
Narhart (5), wherein a wrong person was 
impleaded, but held to be the true heir, 
has no bearing and the sale in this case 
must be held to be void. That was the 
view of this Court from the earliest times 
and the decision in, Doraswami vV. 
Chidambaram Pillai (10, which took the 
opposite view, was disapproved by the 
Full Bench soon after in Rajagopala Ayyar 
v. Ramanujachariar (7). The decision of 
the lower Court is, therefore, right and the 
appeal must be dismissed with costs. 
A N. Appeal dismissed. 
*Page of 47 Mad.—[Ed.] 








CALCUTTA HIGH COURT. 
Special Bench | 
Original Order Civil Jurisdiction 
January 10, 1936 
MUKERIT, Ac., C. J., LORT-WILLTAMS 
AND §. K. Gross, JJ. 
In the maiier of N, an ADVOCATE 

Legal Practitioner—Misconduct—Bar Councils Act 
(XXXVII of 1926), 3.10 (1) —Professional or other 
misconduct, meaning of —Jurisdiction of Court to take 
action—Discretion of Court. exerctse of—Tests in 
considering if Advocate should be struck off the roll 
of Advozates—Disciplinary jurisdiction of Court—~ 
How to be employed—Convistion for criminal offence 
—Effect—Conviction for sedition, if necessarily 
involves suspension or removal. 

The words ‘professional or other misconduct’ in 
s. 10 (1), Bar Councils Act should be read in their 
plain and natural meaning. By the words aforesaid 
the legislature intended to confer on the Court 
jurisdiction to take action in all cases of miscon- 
duct, misconduct in a professional or other capacity. 


. The word “may” in sub-s. (1) of s. 10 of the Act 


makes it plain, that while the jurisdiction of the 
Court is not restricted but extends to all cases of 
misconduct, a discretion is left to Court to take . 
action in suitable cases only. With regard to the 
exercise of the Court's discretion in a case of this 
nature, or for the matter of that in any other case, 
it is not possible to lay down any hard and fast 
rule, and the exercise of the discretion will often 
have to be varied with changing conditions. No 
general principles can or ought to be laid down 
fettering the Court's discretion, except thet it must 
be exercised judicially. Jamshed v. Katkhushru 
(2) and Advocate-General of Bombay v. Phiroz Rys- 
tomjt -Bharucha (3), relied on. 
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The test that the Court has to apply in consider- 
ing whether an Advocate should be struck off the 
roll of Advocates is whether the proved misconduct 
of the Advocate is such that he must be regarded 
as unworthy to remain a member of the honourable 
profession to which he has been admitted, and 
unfit to be entrusted with the responsible duties 
that an Advocate is called upon to perform. The 
two conditions should be ‘taken disjunctively and 
the test applied in that way so that on the ful- 
filment of any one of the conditions the test 
would be regarded as satisfied. This test would 
prove a sound working rule in the majority of 
cases and would be applicable to all branches of 
the profession; the first condition being a standard 
applicable to all and as regards the second condi- 
tion the circumstances to be taken into considera- 
tion differing according to the duties attaching to 
the particular profession. The test speaks of ‘strik- 
ing off the roll’ which is equivalent to removal. 
But as regards suspension or reprimand the test 
would apply equally well, the form of the action 
taken being dependent on the nature and gravity 
of the misconduct found and also on other circum- 
stances. In the matter of an Advocate (4), relied 


n. 

The disciplinary jurisdiction vested in Courts 
should not be employed merely in aid of the Ori- 
minal Law of the land and merely to supplement, 
as it were, by way of a further punishment, & 
punishment which the Advocate has received ander 
that law for the misconduct of which he is guilty. 
[p. 173, col. 2] i 

While conviction for a criminal offence is prima 
facie evidence of misconduct, all criminal convic- 
tions are not grounds for the exercise of the Court's 
disciplinary jurisdiction. A mere conviction of a 
legal practitioner under s, 124-4, Penal Code, does 
not necessarily involve his removal or suspen- 
sion but the Court must take into consideration the 
facts on which the conviction is based. 

Case-law discussed: 

Held, that the general tenor of the speeches made 
by the Advocate in question was inoffensive and 
was such as one would expect to find in speeches 
made in connection with questions affecting a labour 
union and no further action was called for. 

Messrs. S. C, Ruy, P. C. Ghose, J. C. 
Moitra and R. Chowdhury, for the Ad- 
vocate. A 


Mr. A. K. Roy, for the Crown. 
Mr. H. C. Mazumdar, for the Bar Council. 


Judgment. —Mr. Niharendra Dutt 
Mazumdar, a Barrister of the Middle 
Temple, wes enrolled under the Bar 
Councils Act, on January 11, 1933, and 


was admitted as an Advocate of this 
Court, his name being entered in the roll 
of Advocates entitled to appear and plead 
on the original side of the Court on Jan- 
uary 17, 1933. It is his case that soon 
after his enrolment as aforesaid, he began 
to take a prominent part in Labour and 
Trade Union movements and became, as 
he says, an “Honorary Trustee,” some 
sort of a principal officer of a Trade Union 
of the labourers of the Port and Docks of 
Calcutta registered under the Indian 
Trade Unions" Act of 1926. In 1934 bet- 
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ween March 3 and December 2, he de- 
jivered a number of speeches at certain 
meetings of the Union held at public 
places, For three of the speeches, said 
to have been made on March 3,4 and 18, 
respectively, proceedings under s. 107, Ori- 
minal Procedure Code, were taken against 
him and the Magistrate ordered him to 
be bound over to keep the peace for one 
year, and this order was affirmed by this 
Court on appeal. For three other speeches, 
made respectively on April 29, Novem- 
ber 11, and December 2, the Magistrate 
convicted him in three separate cases 
under s. 124, Penal Code, and sentenced 
him to undergo rigorous imprisonment for 
nine months, one year and one year, res- 
pectively. He preferred appeals to this 
Court in the first and the third of these 
cases, but not in the second case, and 
this Court being of opinion that the sen- 
tence which he was undergoing in the 
second case would be sufficient for all the 
cases, reduced the sentence in the first 
case to the period already undergone and 
ordered the sentence in the third case to 
run concurrently with that in the second 
case. 

In the meantime, upon a petition pre- 
sented by the Registrar on the original 
side of this Court on July 22, 1935, in 
which all the aforesaid cases were set out, 
the Court referred the matter to the Bar 
Council for inquiry. The tribunal ccn- 
stituted for the purpose held the inquiry, 
its findings having been received, the case 
hes come up for passing final orders. 

A considerable part of the arguments 
addressed to us on behalf of the Advocate 
was directed to establish that the mis- 
conduct referred to in sub-s. (1) of s. 10, 
Indian Bar Councils Act, means such mis- 
conduct as would make a lawyer unfit 
for the exercise of his profession. This 
contention apparently is based upon a com- 


„parison of the language of the said sub- 
section with the wording of cl. 10 of the 


Letters Patent, under which the Court can 
take action on reasonable cause it being 
suggested that the legislature by using 
the word “misconduct” in the Indian Bar 
Councils Act in the place of the more 
indefinite pharse “reasonable cause” in the 
Letters Patent has restricted the powers 
of the High Court in this respect. On this 
supposition it has been argued that the 
words “professional or other misconduct” 
can mean misconduct in a professional 
capacity and also only such misconduct in 
a private capacity as would denote unfit- 
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ness forthe duties of an Advocate. The 
argument is sought to be supported by 
reference to these decisions of English 
Courts in which arose the question of tak- 
ing disciplinary action against Solicitors 
and in which, while formulating the prin- 
ciples on which such action should be taken 
the question of their unfitness to practice as 
Solicitors was stressed upon. One such case 
is In re Weare (1) in which Lopes, L. J., ob- 
served: 

“The jurisdiction of the Oourt extends not only 
to the case where the misconduct has been con- 
nected with the profession of the Solicitors, but 
also to cases where the conduct, though not so 
connected, has been such as to make it clear to 
the Court that that person is no longer fit to be 
held out as a fit and proper person to exercise 
the important functions with which the Oourt 
entrusts him. * # k 

If he has previously misconducted himself we 
should consider whether the circumstances were 
such "as to prevent his being admitted or whether 
he had condoned his offence by subsequent good 
- conduct, the principle on which the Court acts being 
to see that suitors are not exposed to improper 
offizers of ths Court.” 

But in the same case Lord Esher, M. R., 
expressed himself in words which may 
perhaps be read as taking a much wider 
view of the Court’s jurisdiction in this res- 
pect. He observed: 

“The Court is not bound to strike him off ths 
rolls unless it considers that the criminal offence 
of which he has been convicted is of such a per- 
sonally disgracsful character that he ought not 
to ramain a member of that stristly honourable 
profession. ” 


There is, however, no authority in which 
it has been said thot in the case of 
misconduct in a private capacity, unless 
it denotes unfitness in professional capacity 
action should not be taken. And I do not 
see why the words “professional or other 
misconduct” should not be read in their 
plain and natural meaning. I therefore 
respecifully agree with Beaumont, CO. J. 
in holding that by the words aforesaid the 
legislature intended to confer on the Court 
jurisdiction to take action in all cases of mis- 
conduct, misconduct in a professional or other 
capacity: Jamshed v. Kaikrushru (2) afirm- 
ed on appeal by the Judicial Committee in 
Advocate-Ganeral of Bombay v. Phiroj Rus- 
tomji Bharucha (3). The word “may” in sub- 
s. (1) of s. 10 of the Act makes it plain, that 


(1) (1893) 11 Q B 439. 

(2) 59 B57; 151 Ind. Cas, 546; AIR 1935 Bom 
1; 36 Bom. LR 1136; 7 R B 331. 

(3) 390 W N 1281;; 157 Ind. Ces. 428; A IR 1935 
P 0168; (1935) Cr. Gas. 1059; BR P O 33; (1935) O 
L R 517; (1933) AL R 870; (1935) O WN 964; 1B R 
828; (1935) M W N 913; 42 L W 480; 69 MLJ 431; 
37 Bom. L R 722; (1935) A L J 1092; 59 B 676 
(P. 0). 
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while the jurisdiction of the Court is not 
restricted but extends to ail cases of mis- 
conduct, a discretion is left to Court to 
take action in suitable cases 
only. With regard to the exercise of the 
Court's discretion in a case of this nature, 
or for the matter of that in any other case, 
it is not possible to lay down any hard 
and fast rule, and the exercise of the 
discretion will often have to be varied with 
changing conditions. No general princi- 
ples can or ought tobe laid down fetter- 
ing the Court’s discretion, except that it 
must be exercised judicially. But if re- 
ported decisions afford us a guide, I would 
adopt, with respect, the test which Page, 
C. J., on a considération of some of the 
authorities, laid down in In the matter of an 
Advocate (4). He said: 

“The test that the Court has to apply in con- 
sidering whetner on Advozate should be struck off 
the roll of Advocates is whether the proved mis- 


conduct of the Advocate is such that he must be 
regarded as unworthy to remain a member of the 


‘ honourable profession to which he has been admitt- 


ed, and unfit to be entrusted with the respon- 
sible duties that an Advocate is called upon to 
perform.” ` 

With all respect I would prefer to take 
the two conditions laid down as aforsaid 
disjuntively, end epply the test in that 
way so that on the fulfilment of any one 
of the conditions the test would be re- 
garded as satisfied. This test would prove 
a sound working rule in the majority of 
cases and would be applicable to all branch- 
es of the profession ; the first condition be- 
ing a standard applicable to cll and as 
regards the second condition the circums- 
tances to be taken into consideration diffe- 
ring according to the duties attaching to 
the particular profession. The test speaks 
of ‘striking off the roll’ which is equiva- 
lent to removal. But as regards suspen- 
sion or reprimand, the test would apply 
equally well, the form of the action taken 
being dependant on the nature and gravity 
of the misconduct found and also oncther 
circumstances. Amongst the principles that 
are well settled in this connection one is 
contained in the following words of Lord 
Mansfield in Ex parte Brounsall (5) : 

“This application is not in the nature of a se- 
cond trial ora new punishment. But the question 
is whether after the conduct of this man, it is 
proper that he should continue a member of the 
profession which should stand free of all suspicion. 
It is not by way of punishment, but the Courts 
in such cases, exercise their discretion, whether a 
man whom they have formerly admitted is a pro- 
per person to be continued on the roll or not.” 

(4) 12 R110; 149 Ind. Cas. 856; A IR 1934 Rang - 
33; 6 R Rang. 331. -> 

(5) 2 Oowp Rep 829. 
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If the above principle be correct, then 
another principle follows immediately from 
it and it is this: that the disciplinary juris- 
diction vested in Couris should not be 
employed merely in aid of the Criminal 
Law of the land and merely to supplement, 
as it were by way of a further punishment, 
a punishment which the Advocate has re- 
ceived under that law for the misconduct of 
which he is guilty. 


The present case is not one in which the 
Advocate concerned had engaged himself, 
in revolutionary activities designed to des- 
troy the Government or the system of which 
the Courts of Justice form part orto boycott 
the Courts or to break any particular law 
which it is the duty of the Courts to ad- 
minister. Nor is there any indication of 
his having made an organised or persistent 
attempt to create a breach of the peace 
or tO incite acts tending to subvert law and 
order. In the speeches that he made on asub- 
ject in which he was inlerested, he advocat- 
ed certain reforms and supported a policy 
which suited his ideals, and in the course of 
these speeches he made utterances which 
were open to objection. Jor some of these 
speeches it was considered necessary to bind 
him over for a year to keep the peace, 
and in others, passages were found in 
which he had transgressed the limits of fair 
criticism and which appeared to bring him 
within the clutches of the law as to sedi- 
tion. For the offences of sedition, he was 
punished in the three cases in which he 
was tried. If isreally the convictions in 
these last mentioned cases which have to 
be ‘regarded for the present purpose. 


That to be convicted of sedition is to 
to be found guilty of a misconduct cannot 
be denied. Indeed it is beyond question 
now that conviction of a criminal offence 


is per se evidence of misconduct : Jamshed 


V. Kaikhushru (2), affirmed on appeal by 
the Judicial Committee in Advocate-Gene- 
ral of Bombay v. Phiroz Rustomji Bharucha 
(3). But while conviction for a criminal 
Offence is prima facie evidence of mis- 
conduct, all criminal convictions are not 
grounds for the exercise of the Court’s 
disciplinary jurisdiction, e. g., motoring 
offences. And here the first question is whe- 
ther a conviction for the offence of sedition 
is such misconduct as would, in all circum- 

stances, require action to be taken under 
the Court's disciplinary jurisdiction. A con- 
sideration of some of the authorities rele- 
vant upon the point will be useful. A 
case to which very great importance must 
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attach is that of Shankar Ganesh v. Secretary 
of State (6), in which a pleader made 
speeches at various places against a par- 
ticular land revenue system in yogue in 
the Province, in the course of which he 
characterized the system as unjust and 
illegal, and advised his audience to stop 
payment under that system and leave it 
to Government to recover the dues by at- 
tachment. His sanad was cancelled upon 
grounds, one of which was that his con- 
duct appeared to be incompatible with his 
obvious duties and responsibilities as an 
official of the Court. The case went up 
to the Judicial Committee end their Lord- 
ships in refusing leave laid stress on the 
point that the pleader had not confined 
himself to protests, however vehement; 
againsh the tax or against its injustice, 
but that he had urged an organised re- 
sistance of payment and attempted to est- 
ablish a system which would have impeded 
and might haye defeated its recovery 
with grave danger to public peace. The 
case was one unders. 13 (f), Legal Prac- 
titioners Act. 

The abovementioned cases, as well as a 
large number of other cases where legal 
practitioners convicted under s. 17, Criminal 
Law Amendment Act, 1908, orunder s.3, 
Police Incitement Disaffection Act, 1922, or 
for similar other offences, or found guilty 
of Civil Disobedlence, or of participating in 
hartals or revolutionary campaigns for 
breaking or disobeying the laws of the 
land have been referred to and discussed 
in an elaborate judgment by Jai Lal, J., 
in In the matter of Mohammad Alam (7). 
Of these cases special reference must be 
made to three. One of these is Emperor 
v. Kolhatkar 8 Ind. Cas. 282 (8), in which 
a legal practitioner of the Central Provinces 
was convicted under s. 124-A, Indian Penal 
Code, and the question of his dismissal 
arose under s. 12, Legal Practitioners Act. 
The Court held that 

“Prima facie, such a conviction implied a des 
fect of character and that loyalty to the Crown is 


a fundamental part of the structure of the legal 
profession througout the British Empire.” 

It was found that the sedition of the 
pleader took the form ofan implacable 
hatred of the British rule and everything 

(6) 49 O 845; 69 Ind. Cas, 367; A I R 1922 PO 
351; 49 I A 319; 83LM LT 192; ISN LR 176; 44M 
Ld 32; 25 Bom. L R131; 37 CL J 136; 27 GW N 
943; 18 L W 59; (1993) M W N 528;1 Pat. L R az 


(P. ©). 
(7) 15 Lah 354; 149 Ind. Cas, 764; AIR 1934 Loh, 
251; (1934) Cr. Cas, 479; 6 R L 741; 35 Or. LJ 
0. 


10, 
(8) 8 Ind. Cas, 282; 6 N L R 129; 11 Or, LJ 615, 
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connected with it, indivating a desire and in- 
tention not to correct but to root out the Gov- 
ernment of India. And it was found that, 
even after the punishment was served out, 
he stubbornly adhered to his criminal 
tendencies and that there was an entire 
absence of any change of character or dis- 
position in the direction of loyalty to the 
Crown. On these findings the pleader was 
dismissed. 

Another case is In re Jivanlal Varajraj 
(9), in which the Advocates involved had 
signed a pledge whereby they bound them- 
selves to refuse civilly to obey 
certain laws and such other laws 
as a committee to be appointed thereafter 
might think fit. Macleod, C. J., held that 
it was the duty of the legal practitioners 
to advise their clients to the best of their 
abilities as to what the law is, and not as 
to what the law should be in their opi- 
nion, and that this conflict should be more 
pronounced if any of the legal practi- 
tioners had occasion to advise his clients 
regarding one of the laws denounced by the 
league, and added: 

“A very sound principle to remember is that those 
who live by the law should keep the law.” 

Beaumont, C. J. Jamshed v. Kaikhushru 
(2), dissented from the aforesaid view and 
observed that no such embarrassment was 
likely to ensue and also observed: 

“In our opinion, the obligation of obedience to 
the law is either greater nor less in the case of law- 
yers than that of other citizens. If the so-called 
principle means that those who earn their living by 
the practice of the law must c2ase to do so if they 
break the law, the condition is one which should 
be imposed under legislative authority when tne 
Advocate ig admitted and not invented efterwards by 
the Court.” 


The third casé is In the matier of Ram- 
chandra Rao 75 Ind. Cas. 977 (10). In this 
case the legal practitioner kad instigated 
to forsake the English Courts and resort 
to the Courts to be set up to the Con- 
gress and to cease paying taxes to Gov- 
ernment. For this conduct the re- 
newal of his sanad was refused, Coutts- 
Trortter, J.remarking as follows : 

“The last thing that I think we should consider 
ourselves concerned within the ordinary way is 
what the political opinions of anybody are, whe- 
ther they aremembers ofthe legal or any other 
profession, But while the Courts will always up- 
hold the liberty of the subject in thoughtor speech, 
an applicant who comes to ask for the issue or 
renewal of a sanad is applying to be treated as a 
part of the machinery for the maintenance of law 

(9) 44 B418; 54 Ind. Cas. 679; A I R1920 Bom. 
168; 22 Bom: L R 13. 

(10) 75 Ind. Cas. 977; A IR 1924 Mad. 129; 25 Cr. 
LJ 65; 45M LJ 684; (1928) M W N 768; 18 L W 
699; 33 ML T 98. 
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and order in the [body politic and to take an 
active part in administering for the other subjects 
of the Crown the ;benefit that may be supposed 
to result from the upkeep of law and order. It is 
intolerable and illogicel that a man should seek 
to be put in that position while at the same time 
he is saying that law and order should be dis- 
obeyed, that taxes arə not to be paid, and that 
public officas are to be abandoned in order to 
paralyse the very life of the body politic.” 

It is apparent that the pleader in the 
case lass mentioned was persisting in his 
tenets when the order aforesaid was made. 
On a consideration of the cases referred 
to in his judgment, Jai Lal, J., in the 
case aforementioned deduced certain 
tests and came to the following conclu- 
sion: 

“Applying the above tests tothe present case, it 
seems to me that amere conviction under s. 124-A 
does not necessarily involve the removal or suspen- 
sion ofa legal practitioner, but the Court must 
ascertain and take into consideration the facts on 
which the conviction is based.” 

The case before the learned Judge was 
one in which the Advccate concerned had . 
been convicted of sedition, and the ques- 
tion that was being considered was whether 
he should not be removed or suspended 
from practice under cl. 8, Letters Petent 
of the Lahore High Court and s. 41, Legal 
Practitioners Act. Ihave carefully consi- 
dered all the decisions referred to by the 
learned Judge and with the conclusion 
quoted above, I entirely agree; I have 
read the speeches which the Advocate 
delivered on the several occasions. They 
certainly bring the Advocate within the 
clutches of the law as to sedition, inas- 
much asinsome of the passages therein 
base motives were attributed to Govern- 
ment and remarks were made which were 
likely to lead to disaffection and hold the 
Government up to contempt in the eyes 
of the public. At the same time, however, 
I am clearly of opinion that the general 
tenor of the speeches was inoffensive and 
was such as one would expect to find in 
speeches made in connection with questions 
affecting a labour union. I would say of 
all the speeches what was said in respect 
of one of them by my learned brother 
Lort-Williams, J., namely: 

“Unfortunately in his enthusiasm this accused 
as so often happens, went over any line which 
could be held to be legitimate.” 


Regarding the speeches together, I find 
that except on some particular questions 
his views are not in any way hostile to the 
Government; and indeed there are several 
passages in them in which he may be 
taken to have advocated obedience to law 
and order. The Tribunal of the Bar Coungil 
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has pointed out. ... 

“Apart from his activitiés in connection with the 
labour movement the respondent (meaning the 
Advocate) seems to bea young man of good char- 
acter, inexperienced in his profession, honest and 
straight in his dealings. No question of profession- 
al misconduct arises here ...... After a very 
careful and anxious consideration of the speaches, 
and all the surrounding circumstances, we have 
come to the conclusion, not without some hesita- 
tion thatthe respondent is guilty of ‘other mis- 
conduct’ under s.10, Bar Councils Act; though 
in view of the fact that hisspeeches and conduct 
were in connection with the then existing indus- 
trial movements and disputes, the case seemed 
to usto be very near the border line.” 

In my opinion no futher action is call- 
ed for in the case and I would order accord- 


ingly. 


N. Order accordingly. 


MADRAS HIGH COURT 
Referred Case No. 10 of 1934 
November 21, 1935 
Beasuay, ©. J. AND STODART, J. 
In re R. R. GOPALACHARI~ 
PLAINTIFF— RESPONDENT 

Court Fees Act (VII of 1870), s. 17—Claim in res- 
pect of cost of lawyer's notice—Whether a distinct 
subject. 

A claim for costs incurred in sending a registered 
notice demanding the amount due to the plaintiff is 
not a claim in respect of a subject distinct from the 
claim for the amount due within the meaning of s. 17 
of the Court Fees Act. 


R. O. stated under O. XLVI, r. 1 of Act V 


of 1908 by the District Munsif of Madura 


Town in Small Cause Suits Nos. 2500 and 
2509 of 1934 on his file. 

The Government Pleader, for the Govern- 
ment, 

Mr. V. Meenakshisundaram, amicus curiae: 
for the Respondent. 


Beasley, C. J.—This is a reference made: 


by the District Munsif of Madura Town. 
under O. XLVI, r. 1, Civil Procedure Code, 
and raises a question of court-fees in. 
relation to the plaints in two Small Cause 
suits there (S. C. S. No. 2508 of 1934 and. 
S. C. S. No. 2509 of 1934). In each of the 
two cases the plaintiff 
money as being 


in respect of dealings, those 
dealings being the. sale and deli- 
very of goods which the plaintiffs in. 


the suits claim have not been paid for.. 
In the particulars filed with the plaints the: 
various dealings are set out and also the- 
amounts due in respect of them, In §.0.8,. 
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claims a sum of 
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No. 2508 of 1934, there is in addition 2 
claim in respect of the following matters. 
Rs. 2. p. 
6-2-33. Debit to Vakil’s clerk 

for sending lawyer's 

notice . 060 
95.9-88 Debit Re. 1 as fees for 

sending lawyer's notice 

through Vakil P. S. 

Nagasamy Ayyar regis- 

tration charges forthe 

same. 0-5-3 out of 

Re. 1-5-3 in all deduct- 

ing 0-6-0 paid to the 

Vakil’s clerk on the 

25th, balance 015 3 


making a total . 1 5 8 
In S. €. S. No. 2509 of 1934 similar parti- 
culars are set out with regard to the deal- 
ings between the parties in respect of the 
goods delivered and at the end of the parti- 
culars there is the following item : 

Rs. a. p. 

10-10-34. Debit Vakil’s fees, re- 

gistration charges, etc., 

for the Lawyer's notice 


sent registered on 
27-8-1934 ec 10 
In each cese the plaintiff paid cwrt- 


fee on the aggregate of all the items 
found in the account but objection was 
taken to this practice by the court-fee 
examiner during his inspection, his objec- 
‘tion being that the item regarding costs 
cof the Lawyer's notice, etc., should be valued 
was a separate and distinct subject from 
‘the other items relating only to the deal- 
This question arises under s. 17 


‘Ings. . 

cof the Court Fees Act which reads as 

follows : a 
“Where a suit embraces two or more distinct 


«subjects, the plaintor memorandum of appeal shall 
‘be chargable with the aggregate amount of the fees tu 
which plaints or memoranda of appeal in suits 
‘embracing separately each of such subjects would be 
lialle wader this Act.” 

The Court Fee Examiner was of the opi- 
:nion thatthe items relating to the deal- 
‘ings, that is to say, goods sold and 
-delivered should be separately !valued and 
-that the items relating to the costs of 
ssending notice of demand should also be 
-separately valued. We are told that if this 
“had been done, an additional court-fee of 
eight annas would be due from the plain- 
tiff in each case. The question here is 
-whether the item in respectof the cost of 
sending the notice of demand is a “distinct 
subject” within the meaning of s. 17 of the 
Court Feet Act. The matter is, in our 
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view, entirely free from authority unless 
the decision of the Full Bench in In ve 
Parameswara Pattar (1), is of assistance 
tous here. That was a case of a suit 
claiming possession of immovable property 
and past mesne profits and it was there 
held that the court-fee is payable on the 
aggregate value of both the reliefs and that 
the claims for possession of lend and for 
mesne profits are not “distinct subject” 
under s. 17 ofthe Court Fees Act. As 
Sundaram Chetty, J., says in his judgment 
there is no definition of the word “subject” 
in the Act andthe Full Bench, therefore, 
did not think it wise to attempt to define 
it in that- case and expressed the opinion. 
that it should be guided by the long 
course of practice. Undoubtedly this has 
been the practice in the City Civil Court, 
the Small Cause Court and appears to 
be the practice algo inthe mofussil. No 
doubt, if there was no inter-relationship 
between the claim for the cost of sending 
the notice of demand and the dealings, the 
claim in the present cases to have the suit 
valued as ifthe claim related to one sub- 
ject only would be untenable. Butit is 
impossible to say that there is not some 
inter-relationship between the item in res- 
pect of the charges for sending the notices 
and the dealings. Although it may not 
be strictly necessary for è notice of de- 
mand before suit to be sent in which 
the particulars of the claim are set out, 
such is usually given and sometimes 
there. might be some just cause for 
complaint by the defendant in 
a suit where a 
ed against him without any previous 
demand and without any particulars of this 
account between himself and the plaintiff 
being given tohim before hand. It seems 
to us that there is some inter-relationship 
between these items; and furthermore, we 
do not think it would be wise in this case 
to attempt to define what “distinct sub- 
ject” under s. 17 of the Court Fees Act 
are. lt is sufficient for us to say that, in 
our view, these two items can be treated 
as so linked up together as notto be 
separate and distinct subjects ut one 
subject. Furthermore, thisis of course a 
taxing Act and, if there is any ambiguity 
about it, it should be construed in fayour 
of the subject. We accordingly answer the 
reference by saying that the valuation 
placed upon the two suits was correct and 

(1) 54M 1; 130 Ind. Cas, 742; (1930) M W N 880; 
59 M LJ 469; 32L W 433; A I R 1933 Mad. 833; 
Tnd, Rul. (1931) Mad, 458, 
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that there were here not two “distinct: 
subjects” such as is intended bys. 17 of the | 
Court Fees Act. No costs have been incur- . 
red by the respondent whose case has been 
very ably argued by Mr. V. Meenakshi- 
sundaram as amicus curiae to whom we are 
very much indebted ;-so that, we make no 
order as to costs here. The reference is re- 
turned to the District Munsif’ Court. 


A. Reference returned. 
J 


i 


A CALCUTTA HIGH COURT 
Criminal Revision Petition No. 637 of 1935 
July 22, 1935. 
LoRT-WILLIAMS AND Jack, Jd. 
MUHAMMAD HOSSAIN AND OTHERS— 
AccUsED—PETITIONERS 
versus 
BHOLANATH DAS—ComPLAINaNntT-— 

Opposite PARTY 4 

Criminal Procedure Code (Act V of 1898), s. 561-A 
—Penal Code (Act XLV of 1860), ss. 366, 497, 498-- 
Acquittal under s.366—Subsequent proceedings launch- 
ed under ss. 497, 498 with view to defeat acquittal— 
Proceedings should be quashed. | 

Where the accused are charged under s. 366, Penal 
Code and acquitted on appeal on the grounds that the 
girl in question went of her own accord to the hcuse 
of the accused and that there was no taking or send- 
ing and a subsequent prosecution is launched against , 
them under ss. 497 and 498 on the same facts in 
order to defeat the effect of the previous acquittal, 
the proceedings are an abuse of the process of the 
Court and should be quashed under s. 561, Criminal 
Procedure Code. 


Mr. Sudhansu Sekhar Mukherjee, for the 
Petitioners. 

Messrs. Probodh Chandra Chatterjee and 
Biswanath Saha, for the Opposite Party. 
Jack, J—This was a Rule _ calling 
upon the District Magistrate of Birbhum 
and upon Bholanath Das, the complainant 
opposite party to show cause why pro- 
ceedings under ss. 497 and 498 of the 
Indian Penal Code should not be quashed - 
or, inthe alternative, the case should not 
be transferred from the Court of Mr. 
Iyengar tothe Court of some Magistrate 
outside Rampurhat. Two of the petitioners 
were originally tried for kidnapping ander 
s. 366 and were acquitted on appeal to 
this Court on the grounds that the girl in- 
question went of her own accord to the 
house of the accused and that there was 
no taking or sending. After the acquittal 
on appeal in that case this prosecution 
has been launched against two’ persons 
Muhammad Hossain and Bulu Khan along 
with four other persons apparently on the 

same facts. 
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The ground upon which this application 
“was made is that these proceedings are an 
‘abuse of the process of the Court, inas- 
much as on the final finding in the appeal 
in this case, the facts on which this pro- 
secution. is based being the same, there 
could .be no offence under s. 498. We find 
from the record thatthese two persons 
Muhammad Hossain and Bulu Khan, dur- 
ing -the proceedings in the previous case 
were for six months in jail as under-trial 
prisoners and subsequently served two 
months’ sentence before they were finally 
acquitted. There can be no doubt that 
this prosecution has been undertaken, in 
order to endeavour to defeat the effect of 
the previous acquittal. The facts on 
which it is founded, are the same. It is 
urged that now that the girl isfree and 
not under theinfluence of the other side, 
she will make statements which will 
support’ the prosecution case whereas her 
Statements’ made in the previous trial 
went against the prosecution. We find 
that inthe meantime she has been pro- 
secuted under s. 193 for giving false evi- 
dence in that conneciion and it is not 
likely that much teliance can be placed 
upon her testimony. There might he 
something to be said on behalf of the pro- 
secution as against the petitioner Muham- 
mad Hossain who is the only one proceeded 
against under s. 497. But inasmuch as he 
has been already in jail for eight months 
on account of this occurrence, we think 
that if any offence has been committed, 
he has already been sufficiently punished. 
Moreover, there has been a very great 
delay in prosecuting him. If ihe husband 
really intended to prosecute Muhammad 
Hossain for adultery, he should not have 
waited ten months to bring the complaint. 
The husband, in fact, was a witness in 
the first case and if he had made a com- 
plaint atthe time these charges could have 
been made then. In these circumstances, 
we are of opinion- that these proceedings 
are an abuse of the process of the Court. 
We, therefore, think tnat this is a case in 
which the proceedings ought to be quasned 
under the provisions “of s. 561-A of the Code 
of Criminal Procedure. We would accord- 
ingly make the Rule abgolute, quash the 
EE ia that the accused 

etitioners be forthwit ischarg 
their bail bonds. iar a 

Lort-Williams, J.—I agree. 

N. Proceedings quashed. 
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PATNA HIGH COURT 
Full Bench 
Letters Patent Appeal No. 13 of 1935 
March 11, 1936 
QousTNeY-TERRELL, C. Ji, MACPHERSON 
AND Fazu ALI, JJ: 
DHANU PATHAK AND OTHERS—APPELLANTS 
VETSUS 
SONA KOERI—RESPONDENT 

Estoppel— Plaintiffs recorded as raiyats in Record 
of Rights—Suit for ejectment on ground that’ de- 
fendant was under-raiyat—Defendant induced to 
take permanent lease contrary to Chota Nagpur 
Tenancy Act—Hstoppel aguinst statute Held, ques- 
tion of statute did not arise and plaintiffs were 
barred from entering into discussion whether they 
were tenure-holders or raiyats, 

The plaintiffs filed a suit to eject the defendant 
from a piece of land in Chota Nagpur on the allega- 
tion that he the defendant was an under-ratyat 
of the plaintiffs who were rotyats and that he did 
not vacate the land after the service of notice to 
quit. The defence was that the plaintiffs represent- 
ing themselves as tenure-holders had inducted the 
defendant on the land and had made a raiyati 
settlement thereof. In the Record of Rights of 1910, 
the plaintiffs were undoubtedly recorded as ratyats. 
The settlement of the lend with the defendant took 
place in 1908 or 1909 and the defendant was enter- 
ed in the Record of Rights as a dur-raiyat. The 
defendant, however, paid rent as a raiyat and got 
receipts from the plaintiffs describing him as a 
raiyat. It was not denied that under the Chota 
Nagpur Tenancy Act a ratyat cannot grant any 
permanent rights: 

Held, that the plaintifis having represented them- 
selves as tenure-holders cuuld not be permitted to 
enter into a discussion of question of fact whe- 
ther they were tenure-nolders or raiyats bub must 
be held bound by their own representation. No 
question, therefore, of the operation of the statute 
that under the Chota Nagpur Tenancy Act a ratyat 
cannot grant any permanent right, could arise. 

L. P.A. trom a decision of Mr. Justice 


Khaja Mohammad Noor, dated December 
17, 1934. 

Messrs. B. C. De and L. K. Chaudhury, 
for the Appellants. 

Mr. Janak Kishore, 
dent. 

Judgment.—This is a Letters Patent 
Appeal from a judgment of Noor, J. in a 
suit to eject the defendant from a piece of 
land in Unota Nagpur on the allegation 
that he, the defendant, was an under-raiyat 
of the piaintitis wuo were raiyats and that 
he did not vacate the land after the service 
of notice 10 quit. 

The defence was that the plaintiffs re- 
presenting themselves as tenure-holders had 
inducted tne defendant on the land and had 
made a raiyati settlement thereof. 


for the Respon- 


gof the trial Court and the 


The finding i ) 
lower Appellate Court was that the plain- 
tiffs hadin fact made the representation 


alleged. The defendant pleaded that the 
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plaintiffs by reason of their representation 
that they were tenure-holders were estopp- 
ed from denying that he wasa raiyat. A 
plea of limitation was also raised on the 
basis that the defendant, whatever his 
position may have been at the inception of 
the tenancy, had acyuired occupancy rights 
by adverse possession against the plain- 
tiffs. 

In the Record of Rights of 1910, the plain- 
tifs were undoubtedly recorded as raiyats. 
The settlement of the land with the defen- 
dant took place in 1908 or 1909 and the 
defendant was entered in the Record of 
Rights as a darraiyat. The defendant, 
however, paid rent as a raiyat and got re- 
ceipts from the plaintiffs describing him as a 
raiyat. It is notdenied that under the 
Chota Nagpur Tenancy Act a raiyat cannot 
grant any permanent rights. 

The plaintiffs contend that the lease is 
void and the learned Judgeot this Court 
has held that there cannot be any estop- 
pel against the statute. There is an aspect 
of the matter, however, which does not seem 
to have been brought to the learned Judge's 
notice. Had the terms of the lease des- 
eribed the plaintiffs correctly as ratyats, 
the defendant could not have set up a plea 
that the plaintifis were precluded from 
denying their title to confer a perma- 
nent right upon the defendant. This would 
have been a genuine case of an application 
of the principle that there cannot be an 
estoppel against astatute. In this case, 
however, the defendant denies that the 
plaintifs are ratyats and alleged that they 
are, as represented by them, tenure-noldeis. 
Tais raises an issue of fact and itis not 
until that issue of fact is concluded in 
favour of the plaintiffs that any question of 
the operation of the statule can arise. It 
is true that the Record of Rignis describes 
. the plaintifis as raiyais but tnis is a piece 
of evidence only to which is attacued the 
statutory presumption of correctness which 
is subject to rebuttal. The frst issue, 
therefore, is as to whetuer the plaintiffs are 
or are not tenure-holders and it is at this 
stage tnat the doctrine ofestoppel operates. 
The plainti.s having represented them- 
selves as tenure-nolders cannot be permitt- 
ed to enter into a discussion of this question 
of fact but must he held bound by their 
own representution. No question, therefore, 
of the operation of the statute can arise. 
The plaintifis are prevented from proving 
the fact which is indispensable before 
the matter of the statute can be con- 
sidered. 
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It is hardly nec&ssary to add that there 
would have been no estoppel, if there had 
been any collusion between the plaintiffs 
and the defendant, and if it had been 
established that the former had deliberate- 


_ly misrepresented themselves to be tenure- 


holders to the knowledge of the latter to 
defeat the provisions of the Chota Nagpur 
Tenancy Act. 

The appeal should be’ dismissed and the 
plaintiff's suit for possession dismissed with 
costs throughout. 

DR, Appeal dismissed. 


‘PATNA HIGH COURT 
Appeal from Appellate Decree 
No. 1303 of 1932 
March 11, 1936 
DHAVLE AND AGARWALA, JJ. 
Tut BENARHS BANK, Lrp.—Puaintize 
—APPELLANT 
versus 
Babu MASUDAN LAL—DEFENDANT— 


RESPONDENT 
Accounts stated—Person standing surety for 
amount given from time to time on overdraft to 
the extent of Rs. 1,000—Agreement further providing 
that surety was liable for any money on any account 
—Held, that this further stipulation amounted to 
account stated—Limitation Act (IX of 1908), Sch. I, 


The plaintiff Bank agreed to allow the defendant an 
overdraft to the extent of Rs. 1,000 on a surety of a 
person to thé extent of that amount. The surety 
agreement, which was executed was in the following 
terms: “in consideration of your allowing from time 
to time an overdraft in current account up to a 
maximum of Rs. 1,000 only to... 1 hereby agree to 
hold myself responsible, for the due repayment of 
the same or any unpaid portion thereof together 
with interest and J undertake to pay you the 
amount which may become due to you under this 
guarantee upon yvur demand. I further undertake 
to pay on demand any money for which he may 
become liable alone or jointly with any otber 
person or persons to you on ány account whatso- 
ever and for interest, commission or other Bank’s 
charges to the extent mentioned above exclusive of in- 
terest”. The Bank continued to make advances to de- 
fendants from time to time and in June 1929 the 
amount due was Rs. 1,867-4-0. For the advances in 
of cash over Rs. 1,000 the defendants Ist party provid- 
ed a security. Tne suit was instituted on July 24, 
1930. It was admitted that with the exception of 
Rs. 100 which the Bank advanced on July 27, 1927, 
there were no advances from the Bank to defan- 
dants within three years of the institution of the 
suit, On January 30, 1929, however, the Bank 
Sept a‘stalement vf account to defendants showing 
the amount then due irom them. Defendants signed 
the statement and returned it. A copy of the 
account was also sent to the surety who, however, 
declined to sign it. On January 20, 1930, the Bank 
again sent a statement of the account to defendants, 
A copy was again sent to the surety who again 
declined to sign it: 
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Held, thet the surety und@rtook not only to guar- 
antee the overdraft to the extent of Rs. 1,000 but 
by the second paragraph he agreed to hold him- 
self liable for the dues of defendants “on any 
account whatsoever," to the extent of Rs. 1,000 and 
interest thereon and commission or the Benk's 
charges in- respect thereof, there was an ac- 
count stated as between the Bank and defen- 
dants which implied a liability on the part of the 
latter to pay the Bank the amount ascertained 
to be due to him. The second part of the letter 
of guarantee covered this liability and the defen- 
dant was, therefore, liable to the plaintiff to the 
extent of Rs. 1,000 of the sum so ascertained, to- 
gether with interest and commission or the Bank's 
charges in respect of it, The starting point of 
limitation for a suit to enforce this liability was 
not earlier than the date on which the account was 
stated under Art. 64. The suit was, therefore, in 
time, 

A. from the decision of the Additional 
Subordinate Judge of Bhagalpur, dated 
July 6, 1932, modifying a decision of the 
Munsif, Bhagalpur, dated February 1, 1932. 

Messrs. 5. M. Mullick, R. K. Nandkeol- 
yar and D.L. Nandkeolyar, for the Appel 
lant. 

Messrs. S. Naqui Imam and N. C. Roy, 
for the Respondent. 

Agarwala, J.—Defendants Ist party 
were merchants carrying on business in 
the town of Bhagalpur. The appellant 
Bank agreed to allow them an overdraft 
if a suitable surety were provided. De- 
fendant 2nd party stood surety to the 
extent of Re. 1,000. This was effected by 
an agreement dated February 27, 1925. 
The agreement was as follows :— 

_ “In consideration of your allowing from time to 
time an overdraft in current account up to a 
Maximum of rupees one thousand only to Babu 
Jugal Kishore and Babu Nawal Kishore, proprie- 
tors of the firm of Messrs, Agarwala Brothers of 
Nayabazar, Bhagalpur, I hereby agree to hold 
myself, my executors and administrators responsi- 
ble for the due repayment of the same or any 
unpaid portion thereof together with interest at 
the rate of 12 percent, per annum and I under- 
take to pay you the amount which may become 
due to you under this guarantee upon your de- 
mand, i 

“I further undertake to pay on demand any 
money for which he may become liable alone or 
jointly with any other person or persons to you 
on any account whatsoever and for interest, commis- 
sion or other Bank’s charges to tne extent mention- 
ed above exclusive of interest.” 

In June 1926, the overdraft amounted 
.to thousand rupees. The Bank continu- 
ed to make advances to defendants Ist 
party from time to time and in June 1929, 
the amount due was Rs. 1,867-4-0. For 
the advances in cash of over thousand 
rupees the defendants lst party provided 
a security. The suit was instituted on 
July 24, 1930. It is admitted that with 
the exception of Rs. 100 which the Bank 
advanced on July 27, 1927, there were no 
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advances from the Bank to defendants 
Ist party within three years of the insti- 
tution of the suit. On January 30, 1929. 
however, the Bank sent a statement of 
account to defendants ist perty snowing 
the amount then due fromtnem. Defend- 
ants Ist party signed the statement and 
returned it. A copy of the account was 
also sent to defendant 2nd party who, 
however, declined to sign it. On Janu- 
ary 20, 1930, the Bank again sent a state- 
ment of the account to defendants Ist 
party. A copy was again sent to defend- 
ant 2nd party who again declined to sign 
it. On these facts the first Court pur- 
porting to follow the decision in Brajendra 
Kishore Roy Chowdhury v. Hindustan Co- 
operative Insurance Society, Ltd. (1), held 
that the claim was barred against defend- 
ant 2nd party except to the extent of 
Rs. 100. He, therefore, passed a decree 
againt defendant 2nd party to this extent 
and decreed the suit in full as against 
defendants lst party. On appeal by the 
plaintiff this decree was modiied by the 
Additional Subordinate Judge of Bhagal- 
pur to this extent that the decree for 
Rs. 100 waich was passed against the surety 
was set aside. 

In second appeal it has been contend- 
ed that the surety is liable to the extent 
of Rs. 1,000 and interest on that sum. 
The plaintiff's claim is laid at Rs. 1,125-4-1. 
On behalf of the respondents reference 
has been made to that class of cases in 
which it has been held that payment of 
interest by a principal debtor does not 
extend the period of limitation as against 
the surety,and to the case of Salig Ram 
Misir v. Lachman Das (2), in which it 
was held that when a suit for recovery of 
debt is barred as against the principal 
defendant, the creditor has no remedy 
against the surety. The learned Advocates 
who appeared for the appellantand res- 
pondents, respectively, were not agreed as 
to the particular Article ofthe Limitation 
Act applicable to a suit against a surety. 
Reference was made to Aris. 57, 64, 73 and 
115. In my opinion, however, the matter 
is not one which is of any consequence 
in the present case. On the face of the 
letter of guarantee itself defendant 2nd 
party undertook not only to guarantee the 
overdraft to the extent of Rs. 1,000 but by 
the second paragraph he agreed to hoid 


(1) 44 C 978; 39 Ind. Cas. 705; 25 O L J 235; 21 0 


N 482. 
wO 50 A 211; 107 Ind. Cas. 42; 25 A LJ 937; AIR 


1928 All. 46. 
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himself liable for the duesof defendant's 
Ist party, “on any account whatsoever”, 


to the extent of Rs. 1,000 and interest 
thereon and commission or the Bank's 
charges in respect thereof. It is clear 


that there was an account stated as be- 
tween plaintiff and defendants lst party 
which implied a liability on the part of 
the latter to pay the plaintiff the amount 
ascertained to be due to him. The second 
part of the letter of guarantee covers this 
liability and the defendant 2nd party is, 
therefore, liable to the plaintiff to the ex- 
tent of Rs. 1,000 of the sum so ascertained, 
together with interest and commission cr 
the Bank’s charges in respect of it. The 
starting point of limitation for a suit to 
enforce this liability is not earlier than the 
date on which the account was stated under 
Art. @4. The present suit was, therefore, 
in time, and the appellant is entitled toa 
decree for Rs. 1,000, with interest from the 
date of the account stated. The plaintiff 
has laid his claim at Rs. 1,125-4-1 and is 
entitled to a decree for this sum against 
both sets of defendants. As the rate of 
interest agreed to be paid by defendants 
Ist party has not been specitied, interest 
pendente lite and until payment will be at 
the rate of six percent. Defendant 2nd 
party will pay the costs of this appeal and 
of the Court below. 

-Dhavle, J.—I agree. 


D. Order accordingly. 





LAHORE HIGH COURT 
‘Griminal Miscellaneous Petition No. 65 
of 1934 
October 29, 1934 
CoLDSTREAM AND BHIDE, JJ. 
FAQIR SINGH-—Accussp—Prririoner 
VETSUS 


EMPEROR—Opposirs Party 

Criminal Procedure Code (Act V of 1898), ss. 337, 
343--Tender of pardon—Withdrawal of case against 
some accused—Magistrate not tendering pardon suo 
motu but Government withdrawing case through M agis- 
trate--S. 337, if applies—Duty to make fact of not 
adopting procedure under s. 337 clear to all—Quaere 
—8. 343, if bar to pardon being tendered to accused 
during trial. 

In a complaint against three persons under ss. 467, 
471 read withs. 120-B, Penal Oode, before any evi- 
dence was recorded, the case against one of them 
,was withdrawn with the permission of the Megis- 
trate under s. 494, Criminal Procedure Code, and he 
was then produced as 9 witness against the other 
accused, including the petitioner. After a certain 
number of witnesses were examined, the case against 

n Ler was similarly withdrawn and he, too, then 
appeared as a witness. These accused were promised 
pardon ca condition of making a true statement of 
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facts, When charges Sere framed, the petitioner 
raised an objection that two persons having been 
tendered pardon by the District Magistrate and the 
provisions of s. 337, Criminal Procedure (Code, being 
applicable, the case ought to be committed to the 
Court of Session : 

Held, that the promise of pardon or “non-prosecu- 
tion” was made in this instance by the Local Govern- 
ment and it was merely conveyed to the accused 
through the District Magistrate and the Additional 
District Magistrate, respectively, and as the Magis- 
trates concerned did not act suo motu in the metter, 
the provisions of s. 337, Criminal Procedure Code, 
were not applicable. If action was being taken under 
s. 337, Criminal Procedure Code, there would have 
been no necessity to withdraw the case. For an ac- 
cused person to whom a pardon is tendered under 
s. 337, Criminal Procedure Code, ceases to be an ac- 
cused. person from the moment the pardon is accepted 
and is to be treated as a witness thereafter. If 
action was to be taken under 8. 337, care would have 
been taken to mention that section and to adhere 
strictly to its provisions. Khairatt Ram v. Emperor 
(1), referred to. 

If it is intended not to adopt the procedure under 

s. 337, Criminal Procedure Oode, care should be 
taken to make the fact clear to all concerned. 
' Quaere.—-Whether s. 343, Criminal Procedure Oode, 
is a bar to pardon being tendered to an “accused” 
person during the course of a trial, unless the pardon 
is tendered under ag, 337 or 338, Oriminal Procedure 
Code. Paban Singh v. Emperor (2) and Banu Singh 
v. Emperor (3), referred to. 

Mr. Ram Lal, for the Crown. 


Bhide, J.—The material facts giving rise 
to this petition for revision are as follows: 
On the termination of a suit based ona 
promissory note, the Senior Subordinate 
Judge, Lahore, took action under s. 476, 
Criminal Procedure Code, and tiled. a comp- 
laint under ss. 467-471, read with s. 129-B, 
Indian Penal Code against three persons, 
named Sain Das, Vishwa Mitter and G. 9 
Kochhar. The Public Prosecutor filed a 
complaint in connection with the same 
transaction against the petitioner Bawa 
Faqir Singh and two other persons named 
Shamsher Singh and Ram Lal. Both these 
complaints were being inquired into by 
Mr. R. N. Luthra, Special Magistrate. 
Before any evidence was recorded, the case 
against Sain Das was withdrawn with the 
permission of the Magistrate under s. 494; 
Criminal Procedure Code, and he was then 
produced as a witness against the other 
accused, including the petitioner. After a 
certain number cf witnesses were examined, 
the case egainst Vishwa Mitter was 
similarly withdrawn and he, too, then 
appeared as a Witness. When charges were 
framed by the Magistrate the petitioner 
raised an objection tnat both Sain Das and 
Vishwa Mitter had been tendered pardon 
by the District Magistrate and the provisions 
of s. 337, Criminal Procedure Cade, being 
applicable, the case ought to be committed 


1936 - 3 


to the Court of Session. The objection was 
over-ruled by the learned Magistrate anda 
petition to the Sessions Judge for revision 
of that order having proved unsuccessful, 
the petitioner Bawa Faqir Singh has moved 
the Court on the revision side praying that 
the case against him be ordered to be 
committed to the Court of Session. 

It is not disputed that Sain Das and 
Vishwa Mitter were produced before the 
District Magistrate and the Additional 
District Magistrate (who had all the powers 
of a District Magistrate), and that they were 
told that no proceedings would be taken 
against them provided they made a true 
statement of facts relating to the case 
within their knowledge, and that after they 
had accepted the terms, the cases against 
them were withdrawn under s. 494, 
Criminal Procedure Code. The petitioner's 
contention is that, in the circumstances, the 
case fell within the purview of s. 337, 
Criminal Procedure Code, and he is entitled 
to have it tried by the Court of Session in 
accordance with the provisions of sub-s. 2-A. 
of that section. The learned Government 
Advocate, on the other hand, contend- 
ed that the promise of pardon or 
‘non-prosecution” was made in this instance 
by the Local Government and it was 
merely conveyed toSain Das and Vishwa 
Mitter through the District Magistrate and 
the Additional District Magistrate, res- 
pectively, and as the Magistrates concerned 
did not act suo motu in the matter, the 
provisions of s. 337, Criminal Procedure 
Code, are not applicable. The order of the 
Local Government, which authorized the 
promise in question to be made to Sain Das 
has been produced and placed on the 
record: vide Ex P. W. 4G. The 
order communicated to Vishwa Mitter has 
not been produced, but it is not disputed 
that it was of a similar character, 

It appears from Ex. P. W.No.4-H that 
the terms of Ex. P. W. No. 4-G were 
explained to Sain Das and were accepted by 
him and then the Public Prosecutor was 
directed to withdraw the prosecution 
against him After fully considering these 
documents, I am of opinion, that there is 
force in the contention of the learned 
Government Advocate. The order Ex. 
P. W. 4G merely authorises the “Deputy 
Commissioner” of Lahore to inform Sain 
Das that His Excellency the Governor 
had directed that no proceedings 
would be taken against him, provided he 
made a full and true disclosure of the facts 
within -his knowledge and repeated the 
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same when called upon to doso in a Court 
of Justice. If the. intention was to take 
action under s. 337, Criminal Procedure 
Code it, would have been sufficient to say so, 
and it would not have been necessary to 
specify the terms upon which the Local 
Government had agreed not to prosecute 
Sain Das. It may also be noted that s. 337, 
Criminal Procedure Code requires the 
person to whom pardon is tendered to make 
a full and true disclosure of the whole of 
the circumstances within his knowledge 
relative to the offence and “to every other 
person concerned, whether as principal or 
abettor in the commission thereof.” The 
latter portion, which I have put within in- 
verted commas is not to be found in the 
order of the Local Government. Lastly, 
s. 337, Criminal Procedure Code does not 
say anything about “repeating the facts 
disclosed in a Court of Justice.” It would 
thus appear, that the terms were not 
identical with the terms prescribed by s. 337, 
Oriminal Procedure Mode. If action wag to 
be taken under s. 337, Criminal Procedure 
Code, I think care would have been taken to 
mention that section and toadhere strictly 
to its provisions. 


The above facts indicate that the Local 
Government did not contemplate action 
being taken under s. 337, Criminal Proce- 
dure Code. This view is further confirmed 
by the fact that the Deputy Commissioner, 
after acceptance of the terms by Sain Das, 
directed the Public Prosecutor to withdraw 
the case against him. If action was being 
taken under s. 337, Criminal Procedure 
Code, there would haye been no necesssity 
to withdraw the case. For an accused 
person to whom a pardon is tendered under 
s. 337, Criminal Procedure Code ceases to be 
an accused from the moment the pardon is 
accepted and is to be treated as a witness 
thereafter: cf. Khairati Ram v. Emperor 
(1). The petitioner has laid stress on the 
fact that Mr. F. H. Puckle, the Deputy 
Commissioner, while explaining the terms 
to Sain Dag and directing the withdrawal 
of the case against him has signed his order 
as D. M. (District Magistrate), instead of D. C. 
(Deputy Commissioner). This was probably 
due to inadvertence. For the order of the 
Local Government was certainly conveyed 
to him as Deputy Commissioner and not as 
District Magistrate, and as pointed out 
above, there are indications in the order of 


(1) AIR 1931 Lah, 476; 132 Ind. Cas, 519; 12 Lah, 
635; (1931) Cr Cas. 700; 82 Or. L J 913; 32P LR 493; 
Ind. Rul. (1931) Lah, 615. 
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the Local Government as well as in Mr. 
Puckle's order, which go to show that action 
under s. 337, Criminal Procedure Code was 
not contemplated. The only persons who 
might have reasonably complained in the 
matter were Sain Das and Vishwa Mitter, if 
they had been misled by the procedure 
adopted and had been led to think that the 
pardon was being tendered to them by Mr. 
Puckle in his capacity as District Magistrate 
under s. 337, Criminal Procedure Code and 
that they were, therefore, entitled to all the 
privileges conferred by that and the follow- 
ing sections. But they made no such 
complaint in Court. Notices were issued to 
these persons in these proceedings as the 
decision of this petition would have affected 
them; but they have not cared to 
appear. In the circumstances, it may be 
presumed that they understood and accepted 
the position taken up by the Government, 
viza that no pardon was tendered to them 
under s. 337, Criminal Procedure Code. 


Section 133, Evidence Act, lays down 
clearly that an accomplice is a competent 
witness. It was ccnceded by the petitioner 
that the Local Government has the option 
of not taking proceedings against an 
offender, and that it can, if it so chooses, 
produce him as a witness, without having 
recourse to the procedure laid down in 
s. 337, Criminal Procedure Code. In the 
present instance, the circumstances men- 
tioned above show that there was no inten- 
tion to proceed under that section, and the 
mere fact that Mr. Puckle signed his order 
as District Magistrate instead of Deputy 
Commissioner (apparently through in- 
advertence) cannot, in my opinion, be held 
to be sufficient to bring the case within the 
purview of s. 337, Criminal Procedure Code. 
It has been urged that the Local Govern- 
ment has merely tried to circumvent the 
provisions of s. 337, Criminal Procedure 
Code in order to avoid the necessity of com- 
mitment of the case to the Court of Session. 
That may be the case. But when it is 
conceded that the alternative procedure was 
open to the Local Government, that fact 
cannot render the procedure “illegal.” The 
procedure adopted possibly places the 
prosecution in a much weaker position; for 
it may be thatthe Court will not be inclined 
to attach the same importance to the 
testimony of an ordinary accomplice as it 
will to the testimony of an approver to 
whcm pardon has been formally tendered 
by a Magistrate under s. 337, Criminal 
Procedure Code, and who enjoys certain 


FAQIR SINGH V. EMPEROR (LAH.) 4 


16210 


privileges asa consequence of that proce- 
dure. 

Bat this was a matter for the Local 
Government to decide, and if it has chosen 
to adopt the above procedure, it must, of 
course, accept it with the consequent risks, 
such as there may be. There is, however, 
one point to which [ would like to refer and 
that is, that if it is intended not to adopt 
the procedure under s 337, Criminal Proce- 
dure Cade, care should be tak ento make the 
fact clear to all concerned. In the present 
instance the promise of pardon or “non- 
prosecution” was made through the District 
Magistrate. This fact was likely to mislead 
and create an impression that proceedings 
were being taken under s. 337, Criminal 
Procedure Code. If Sain Das and Vishwa 
Mitter had raised any such objection, we 
might have found it necessary to consider 
the matter further; but no such objection 
has been raised. If proceedings are not 
being taken under s.337, Criminal Proce- 
dure Code, the best course would be to 
produce the persons concerned before some 
Police or cther Executive Officer, and not 
before a Magistrate empowered to act 
under s. 337, Criminai Procedure Code, and 
make it clear in the proceedings that 
action is being taken independently of 
s. 337, Criminsl Procedure Code. The 
advisability or proprietary of adopting such 
a procedure is, of course, a matter for the 
Local Government to decide, and I am not 
concerned here with that aspect of, the 
question. But if that procedure is to be 
adopted, there should be no room left for 
any doubt astothe nature of the proceed- 
ings. 

TERE already stated above that it was 
admitted before us that the order of the 
Local Government in respect of Vishwa 
Mitter was to the same effect as that in the 
case of Sain Das though the order has not 
been placed on the record. But there are 
two points of difference. The order of the 
Local Government was communicated to 
Vishwa Mitier, not by the District Magis- 
trate but by the Additional District Magis- 
trate and, secondly, this was done while he 
was under trial. It would appear from the 
proviso to s. 337, Criminal Procedure Code, 
that when pardon is to be tendered during 
the course of an enquiry or trial, ib. must be 
tendered by “the District Magistrate.” 
There is only one District Magistrate for a 
District (vide s. 10, Criminal Prccedure 
Code) and although the Additional District 


‘Magistrate may have the powers ofa 


District Magistrate, he cannot be called “the 
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District Magistrate.” I do not, therefore, 
think the Additional District Magistrate was 
empowered to take action under s. 337, 
Crimingl Procedure Gode, in the circum- 
stances of the case. It was next argued by 
the petitioner that s. 343, Criminal Proce- 
dure Code is a bar to pardon being tendered 
to an “accused” person during the course 
ofa trial, unless the pardon is tendered 
under ss. 337 or 338, Criminal Procedure 
Code. In support of this contention 
reliance was Placed on Paban Singh v. 
Emperor (2) and Banu Singh v. Emperor 
(3). The wording of s. $43, Criminal 
Procedure Code lends some cclour to this 
argument and the point is not free from 
difficulty. But itis unnecessary to discuss 
this question for the purposes of this peti- 
‘tion. For assuming that the contention of 
the petitioner in this respect is correct, that 
‘would, ab the most, render the evidence of 
Vishwa Mitter inadmissible. That would 
certainly not be a ground for commitment 
of the case to the Court of Session. It is 
open to the petitioner to raise the question 
of the admissibility of the evidence of 
Vishwa Mitter in the Court below and it 
would be for the learned Magistrate to decide 
the point. In my opinion the petition fails 
and must be dismissed. I note, however, 
that the trial of the case has already taken 
an inordinate amount of time and it is 
desirable that the learned Magistrate should 
proceed to dispose of the case with the least 
possible delay. 
Coldstream, J.—I agree. 
Petition dismissed. 


D. 
(2) 10 O WN 847; 4 Or. LJ 44. 
(3) 10 O W N 962; 4 Or. LJ 145. 





PATNA HIGH COURT 
Civil Appeal No. 393 of 1935 
December 19, 1935 

FAZL Aut, J. 

CHITAN SINGH—APPELLANT 

VETSUS ; 
GOSAINDAS MANJHI AND OTAERS— 

RESPONDENTS 

Practice—Relief—Decree must be confined to r2lief 
asked—Plaintiff challenging entry in khewat suing 
for declarotion of his rights to property — Court 
should not grant declaration that defendants are 
tenants. 

A certain plot of land stood recorded in khewat as 
belonging tothe plaintiff and of which defendants 
were recorded to be ratyats holding the land on 
-payment of annual rentto the plaintif. The plaint- 
iff challenged the correctness of the entry. His 

‘case was that defendants were not tenants of the 
land, that the land was formerly in his khas posses- 
gion but he had been wrongfully disposseasad by the 
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defendants. The reliefs which he claimed in the 
suit were these: (1) on a declaration of the mauras 
right of the plaintiff to the disputed property, the 
defendants may be ejected from the land; and (2) 
that it be declared that the entry in the Record 
ph iene was wrong and the same may be correc- 
ed: 

Held, that the decree should be confined to the 
reliefs which were asked for by the plaintiffs in the 
plaint and should not grant a declaration that the 
pean were tenants in respect of the disputed 
and, 

C. A. from appellate decree of the Sub- 
Judge, Purulia, dated November 22, 1932. 

Mr. Upendra Nath Banerji, for the Ap- 
pellant. 

Mr. S. C. Mazumdar, for the 
enis. 

‘Judgment.—The subject-matter of this 
litigation is plot No. 1676 which stands 
recorded under Khewat No. 14 belonging 
to the plaintiff and of which defendants 
Nos. 1 to5 are recorded to be raiyais. The 
settlement entry further shows that de- 
fendants Nos.1to 5 held this land on pay- 
ment to the plaintiff of an annual rent 
of Re. 1-4-0. The plaintiff, however, chal- 
lenges the correctness of the entry. His 
case is that defendants Nos. 1 to 5 are not 
tenants of the land, that the land was for- 
merly in his khas possession but he has 
been wrongfully dispossessed by the de- 
fendants. The reliefs which he claimed 
in thesuit were these : (1) on a declara- 
tion of the maurasi right of the plaintiff 
to the disputed property, the defendants 
may beejected from the land; and (2) 
that it be declared that the entry in the 
Record of Rights is wrong and the same 
may be corrected. Defendants Nos. 2 to 
5 did not appear to contest the suit but 
defendant No. 1 did contest it. His case 
was that the disputed land did not apper- 
tain to the plaintiff's mukarrari, but apper- 
tained to his own tenure, which he held under 
the superior Jandlord and that he had been 
paying rent for this land as well as for 
the other lands appertaining to his tenure 
to the superior landlord. The trial Court 
found that the survey entry (the correct- 
ness of which wasimpugned hy both the 
parties) was wrong and held that the dis- 
puted land was not included in the plaint- 
it’s tenure, but it appertained ‘to the te- 
nure of defendantNo.1 only. He further 
held that the plaintiff having no cause of 
action for the suit was not entitled to any 
relief and he accordingly dismissed the 
plaintiff's suit. The plaintiff then appealed 
from this decision and the appeal was al- 
lowed in part. The Appellate Court held 
that the entry in the Record of Rights 
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was correct and that the land appertain- 
ed to the plaintiffs tenure and the defend- 
ants were not liable fo be ejected. The 
learned Subordinate Judge who heard the 
appeal concluded his judgment with these 
words: . 

“The result is that the suit is decreed in part 
with costs. The plaintiffs’ claim for khas posses- 
sions is disallowed. The plaintiffs’ tenure right 
in respect of the disputed land is declared and 
that defendants Nos.1to4 are further declared to 
be tenants under the plaintiffs in respect of the 
disputed land on payment of rent of Re. 1-4-0 per 
year as recorded in the Settlement Record of 
Rights.” : 


In this second appedl which has been 
preferred by defendant No. 1, his main con- 
tention is that no declaration should have 
been made by the lower Appellate Court 
in favour of defendants Nos. 2 to 5 who had 
not contested the suit of the plaintiff and 
who had not appealed against the decision 
of the trial Court. Itis pointed out in this 
connection that in the plaint the plaimtiffs 
have nowhere asked fora declaration that 
defendants Nos. 1 to 5 are tenants in res- 
pect of the disputed land. It is contend- 
ed on behalf of defendant No. 1 that there 
should be no adjudication of the rights 
inter se of defendants Nos. 1 to 5, and it ig 
pointed out that the decree of the Subor- 
dinate Judge as it stands may be taken to 
amount to such an adjudication. It ap- 
pears tome that the decree should be con- 
fined to the reliefs which were asked for 
by the plaintiffs in the plaint and that 
the decree should simply state: (1) that 
the disputed land appertains to the tenure 
of the plaintiff: (2) that the defendants 
are not liable to be ejected, and (3) that 
no case has been made out by the plaintiffs 
to rebut the presumption of correctness of 
the Record of Rights, in other words, the 
plaintiff's suit must be dismissed except 
as to the prayer for the declaration that 
the disputed lands appertain to his tenure. 
The decree ofthe lower Appellate Court 
will, therefore, be modified accordingly, and 
subject to the modification the appeal will 
be dismissed. The parties will bear their 
own costs in this Court. 

D. i Decree modified. 


OHIDAMBARAM CHETTYAR V. MUTAYA OHETTYAR (RANG) 


16210 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No: 43 of 1935 
January 7, 1936 
Pacs, C. J. anp Mya Bu, J. 
V. R. C. T. V.R. CHIDAMBARAM 
CHETTYAR—APPELLANT 


TETSUS 
O. A. P. ©. MUTAYA CHETTYAR— 
RESPONDENT. 


Hindu Law—Joint family business—Nature of 
—Personal liability to liquidate debts of business— 
Presidency Towns Insolvency Act (III of 1909), 
8. 9—Joint “Hindu family carrying on business— 
Whether afirm within meaning of s. 99—~Members, 
if partners. 

None of the rights and obligations laid down in 
s. 12, Partnership Act, appertain to the memberg of 
a Hindu joint family that owns a family business 
and the members are nut entitled to claim payment 
of an equal, or indeed until partition, any separate 
shate of the profits, Subject to the provision of the 
Partnership Act, “a partner is the agent of the firm 
of the purpose of the business of the firm.” That, 
however, isnot the normal position of the members 
of a Hindu joint family who own and carry on a 
family business, So long as a member of the 
family which owns the business is a minor or takes 
no active part in the management or working of it, 
his liability is limited to the extent of his interest 
in the family property; butif he takes an active 
part in carrying on the business after he has 
attained his majority, he makes himself personally 
liable for the obligations of the business contracted 
after he came ofage. The personal liability of the 
member of a Hindu -joint family who takes an 
active part in the family business isnot based upon 
estoppel by holding out, but upon the doctrine that 
by his conduct’ he has become a “ partner” in a 
“firm”. The rights and obligations of the members 
of a Hindu joint family are determined by the 
personal law to which they are subject. By their 
personal law, as well as by the universal custom 
of Hindus, it is the duty of the other members of 
the family, whether they are adults or minors, to 
assist the karta in managing the estate and busi- 
ness (if any,) belonging to the family; and no one 
ought tobe misled merely because a member of 
the family performs his duty tothe family, into 
thinking that he has held himself out asa princi- 
pal liable fur any debts contracted for the purposes 
of the business. , 

Consequently, a Hindu joint family carrying on 
a family business as uch is not a “firm” within 
the meaning of that term es used in s. 99, Presi- 
dency Towns Insolvency Act, and the members of 


the family are not “partners” of such a 
“ firm.” i 

[Case-law discussed.] ; 

C Misc. A. against an order of High 


Court, Original Side, dated February 19, 
1935. 


Messrs. E. Hay and J. R. Choudhury, for 
the Appellant. 

Mr. Chari, for the Respondent. 

Page, C.J.—This case raisesa question of 
interest of the commercial community, 
namely whether a Hindu joint family which 
owns and carries on an ancestral business, 
or a business created ont of ‘family 
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funds, is a “firm” within the meaning of 
s. 99, Presidency Towns Insolvency Act IH 


of 1909. Section 99 runs as follows: 

“(1) Any two or more persons, being partners, or 
any person carrying on business under a partner- 
ship name, may take proceedings or be proceeded 
against under this Act in the name of the firm: 
Provided that in that case the Court may, on ap- 
plication by any person interested, order the names 
of the persons who are partners in the firm, or the 
name of the person carrying on business under a 
partnership name, to be disclosed in such manner 
and verified on oath or otherwise, es the Court may 
direct." 

‘(2) In the case of a firm in which one partner is 
an infant, an adjudication order may be made 
against the firm other thanthe infant partner.” 


The facts are fully set out in the order of 
my learned brother Mr. Justice Braund 
under appeal, and need not be reiterated. It 
appears that on a creditor's petition so 
irregular in form as pointed out by Mr. 
Justice Braund, that in my opinion, with 
all due respect, it ought not to have been 
made the basis of an adjudication order 


against the firm, “the C. A. P.O, T. firm’ 


other than minor partners if any” was 
adjudicated insolvent by Mr. Justice Sen 
on December 14, 1932. In the events that 
have happened, however, the adjudication 


order has become conclusive and 
binding against Chidambaram and 
his son Shunmugam and its validity 
cannot be, and is not, now 


challenged by either of them. Now, C. 
A. P. O. T. Chidambaram Chettyar and his 
four sons, each of whom had reached 
majority at all material times, were the 
members of a joint Hindu undivided family 
governed by the Mitakshara School of 
Law. Part of the assets of the joint family 
was an ancestral money-lending business, 
or at any rate a money-lending business 
created with the aid of joint family funds, 
that was carried on.at Kemmendine near 
Rangoon. 

On September 19, 1932, one of the credi- 
tors in the insolvency had obtained a money 
decree against Chidambaram and his 
four sons in the Subordinate Judge's Court 
at Devokottai in the Madras Presidency, 
and the judgment-creditor 
attached certain immovable property with- 
in the jurisdiction of the Court in execution 
of the money decree. On December 18, 
1933, after the “firm” had been adjudicated 
insolvent in Rangoon four-fifths interest in 
the property under attachment was sold 
by order of the Court at Devokottai, one- 
fifth share thereof having been excluded 
from the sale upon the footing that it 
had passed to the Official Assignee on the 
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insolvency of Chidambaram, who had been 
adjudicated insolvent by the order of Sen, 
J., on December 14, 1932. The insolvency 
Court subsequently stayed the confirmation 
of the sale. Now, the order of Braund, J., 
from which the present appeal has been 
presented disposed of four applications, the 
substantial questions that arose and were 
decided by the learned Judge in insol- 
vency being (1) whether the three sons 
of Chidambaram, other than Shunmugam, 
were partners of the O.A. P. C. T. firm that 
had been adjudicated insolvent and (2) 
whether as such they were bound to file 
their respective schedules and submit them- 
selves for public examination. Braund, J. 
decided both questions in the affirmative, 
and passed appropriate orders to give effect 
to his decision. 

Now, so far as Chidambaram is concerned, 
no question arises because it is common 
ground that he was properly adjudicated 
insolvent upon the petition that was present- 
ed, and at the hearing of the appeal 
the learned Advocate who appeared for 
Shunmugam, the eldest son stated, that his 
client did not raise any objection to the 
adjudication order operating also against 
him. Both Chidambaram and Shunmugam 
have applied for their discharge, and by 
an order of February 6, 1934, Sen, J., in 
each case suspended the insolvent's dis- 
charge for two years. In these circumstances 
it is unnecessary to consider further the 
position of Chidambaram or of Shunmugam. 
‘The question that falls for determination 
in this appeal is whether the other three 
sons of Chidambaram were respectively 
adjudicated insolvent by the order of Sen 
J., of December 14, 1932, upon the ground 
that each of them was a partner of the C. 
A. P.O. T. firm that had been adjudicated 
insolvent under that order. Now, having 
regard to the petitions and affidavits that 
were before Sen, J., when he passed the 
order of December 14, 1932,1 respectfully 
agree with Braund, J., chat under that 
order the learned Judge in insolvency 
intended and purported to adjudicate in- 
solvent the members of the Hindu joint 
family (other than minors) who were 
carrying on the business of money-lending 
under the style andin the name of the 
C. A. P. C. T. firm. It is conceded and 
plain, that, ifthe effect of the order of 
December 14, 1932, was to adjudicate the 
C. A. P. O. T. firmas a “firm” in the sense 
in which that term is usedin the Partner- 
ship Act (IX of 1932), there was no evi- 
dence (1) that such a firm existed, or (2) 
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that the three sons of Chidambaram were 
“partners” of any such “firm.” But it is 
contended on behalf of the respondents 
thats. 99, Provincial Towns Insolvency 
Act, includes not only firms to which the 
Partnership Act is applicable but also an 
association of those members of a Hindu 
joint family who have under the principles 
of the school of Hindu Law to which they 
are subject become personally liable to 
strangers for debts incurred in the course 
of carrying on a joint family business. 
Suck an association, itis urged, is deemed 
to be “afirm”, and such members of the 
family as are personally liable ‘‘partners” 
of the firm, within s. 90 of the Act. 

In my opinion, however, a Court could only 
so hold if it was prepared to give the go-by 
to some obvious and basic features of 
Hindu joint family. I go further for, with 
all due deference it seems to me that 
the application of the term “partnership” 
to the relations inter se of the mem- 
bers of a Hindu joint family which owns 
and carries on a business involves a 
misuse of the term, and a mis-conception of 
the characteristics of such a family. It 
sometimes happens—I speak with all 
respect—that Judges to support a thesis or 
to illustrate a proposition, loosely make 
use of a term with a technical meaning and 
of peculiar significance in circumstances in 
which, applied in its true sense, it is out of 
place and nihil ad rem, thus sacrificing 
accuracy to rhetoric. Indeed, itis not only 
in connection with a Hindu joint family that 
the term partnership has been misused. In 
Ma Paing v. Maung Shwe Hpaw (1) a Full 
Bench of this Court erroneously held that in 
respect of the property of the marriage a 
Burmese husband and wife were 
“partners”. Since the passing of the 
Partnership Act in 1932, however, there is no 
excuse for any one to labour under such a 
misconception, for by s. 5 (which the 
learned Advocates do not appear to have 
brought to the attention of the learned 
trial Judge) the legislature provided that: 

“The relation of partnership arises from contract 


and not from status; and, in particular, the members . 


ofa Hindu undivided family carrying on a family 
business as such, or a Burmese Buddhist husband 
and wife carrying on business as such are not 
partners in such business,” 

The legislature in enacting s.5 did no 
more, in my opinion, than re-state what had 
previously been the true legal position 
in which the parties concerned stood, 
How it could ever have been supposed that 


(1) 5 R 296; 103 Ind. Oas. 568; ATR 1927 Rang. 
209;6 Bur. LJ 166. 
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the members of a joint Hindu ` family, 
merely because they carried on a family 
business were “partners” of a “firm” in the 
sense in which those terms are used in 
lagal parlance, I am bound to say, that I 
am ata loss to understand. Of course, a 
member of a Hindu undivided family is at 
liberty to enter into a partnership with a 
stranger or with other members of his own 


family, but in such circumstances the rights 


and obligations of the pusatners are 
determined by the Partnership Act and not 
by the personal law by which the parties 
may be governed. Again, it is obvious that 
the doctrine of estoppel by “holding out" 
is as applicable to a Hindu as to any one 
else. But, in my opinion, with all due 
deference, there has never been any justifica- 
tion in law or common sense for holding 
that the members of a Hindu joint family 
who carry on business as such, are partners 
governed by the Partnership Act. The 
only substantial resemblance between the 
two forms of association would seem to 
be that in each case the members carry on 
business together. In other material re- 
spects the two forms of association appear 
to me wholly dissimilar. 


‘The interest of the partners in a firm is 
determined by contract; the interest of the 
members of a Hindu joint family in 
ancestral business is acquired by status. 
Ancestral business devolves upon the 
members of a Hindu joint family as part 


of their inheritance, and their rights 
and obligations in respect of ib 
are not governed by any contract into 


which they have entered but by the personal 
law to which they are subject. A partner- 
ship is dissolved by death, but the death 
of a member does not dissolve a Hindu 
joint family, the result of such an event 
merely being that an accession is made to 
the inheritance of the other members who 
survive. On insolvency a partner ceases to 
be a member of the firm, but the insolvency 
of a member does nob prevent him continu- 
ing to be a member of a Hindu joint family: 
Fakirchand Motichand v. Motichand Hur- 
ruck Chand (2). Subject tos. 30, which, 1 
am disposed to think, does not apply to a 
minor member of a Hindu joint family, the 
members of which carry on business as such, 
Offictal Assignee, Madras v. Palaniappa 
Chetty (3), Sanyasi Charan v. Krishnadhan 


(2) 7 B 438. 

(3) 41 M 824; 49 Ind. Cas. 220; A I R 1919 Mad, 
690; 35M L J 473; 24 M LT 216; 8 L W 530; (1918) 
MW WN 721. 
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Banerji (4) and tothe con'ract of partner- 
ship no person can be introduced as a 
partner into the firm without the consent of 
all the existing partners (s. 31), but a 
member of a Hindu joint fumily acquires 
an interest in the business at birth and the 
other members cannot deprive him of it. 
Under s. 12, Partnership Aci: 


“Subject to contract between the partners; (a) 
Every partner has a right to take part inthe conduct 
of the business; (b) every partner is bound to attend 
diligently to his duties in the conduct of the business; 
(e) any difference arising es to ordinary matters 
connected with the business may be decided by a 
majority of the partners, and every partner shall hare 
the right to express his opinion before the matter is 
decided, but no change may be made in the nature 
of the business without the consent of all the 
partners; and (d) every partner has a right to 
have accessto and to inspect and copy any of the 
books of the firm.” 


It would seem that none of the above 
rights or obligations, however, appertain 
to the members of a Hindu joint family 
that owns a family business, and the 
members are not entitled to claim pay- 
ment of an equal or indeed until partition 
any separate share of the profits. Sub- 
ject to the provision of the Partnership 
Act “a partner is the agent of the firm 
of the purpose of the business of the firm.” 
That, however, is not the normal posiiion 
of the members of a Hindu joint family 
who own and carry on a family business. 
Further under the Companies Act, 1913, 
(s. 4), only ten persons for banking or 
twenty for any other business can form a 
partnership, but the members of a Hindu 
joint family which owns and carries on a 
business may be unlimited in number. 
These are some, but by no means all, of 
the characierisiics in which a partnership 
differs from a Hindu joint tamily which 
owns and carries on a business, and it 
is unnecessary to. dilate upon them for 
the purpose of demonstrating Low inapposite 
and misleading it is to apply the terms 
“partnership” and “firm” to the relations 
inter se of the members of a Hindu joint 
family which owns and carries on a family 
business as such. The result of this 
misuse of language has been, in my 
opinion, that a real and manifest injustice 
has been done to those members of the 
family who take an active part in carry- 
ing on the family business. So long as 
a member of the family which owns the 
business is a minor or takes no active part in 


(4) 49 I 4108; 67 Ind. Cas. 124; AIR 1922 PO 
237; 49 0 560; 30 ML T 228; 20 A L J 409; 24 
Bom. L R 700; 35 C L J 498; 43 ML J 41; (1922) 
M W WN 364; 260 WN 954; 16 L W 536 (PC). 
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the management or working ofit his liability 
is limited to the extent of his interest in 
the family property; but if he takes an 
active part in carrying on the business 
after he has attained his majority he makes 
himself personally liable for the obliga- 
tions of the business contracted after he 
came of age: Joykisto Cowar v. Nittyanund 
Nundy (5), Samalbhai Nathubhai v. 
Someshwar Mangal (6), In the matter uf 
Harvon Mahomed (T), Vadilal v. Shah 
Khushal (8), Chalamayya v. Varadayya 
(9), Lutchmanan Chetty vy. Siva Prokasa 
Mudaliar (10), Anant Ram v. Channu Lal 
(11), Bishambhar Nath v. Sheo Narain (12), 
Bishambhar Nath v. Fateh Lal (18), 
Sanyasi Charan Mandal vw. Asutosh Ghose 
(14), Gangayya v. Venkataramiah (15), 
Oficial Assignee, Madras y. Palaniap- 
pachetty (3) and Mamayya v. K. R. Rice 
Mill Co. (16), Nagasubrahmania Mudali 
v. Krishnamachariar (17), Debi Dayal v. 
Baldeo Prasad (18), Sanyasi Charan v. 
Krishnadhan Banerji (4), but see Joharmal 
Landhooram v. Chetram Harising (19). 
Now, as I understend the authorities, tne 
personal liability of the members of a Hindu 
joint family who takes an active part 
in the family business is not based upon 
estoppel by holding out, but upon the 
doctrine that by his conduct he has be- 
come a “pariner” in a “fm,” Indeed in 
my opinion it could not reasonably be 
founded on estoppel. And for this reason 
it is well settled and must be treated as 
generally understood that the rights and 
obligations of the members of a Hindu 
joint family are determined by the per- 
sonal law to which they are subject. By 
their personal law, as well as by “the 
universal custom of Hindus, it is the duty 

(5) 3 O 738;20 LR 440, 

(6) 5 B38. 

7) 14 B 189. 

8) 27 B157; 4 Bom. L R 968. 

9) 22 M 166; 9ML J3. 

(10) 28 C 349; 3C W N 190, 

(11) 25 A 378; A W N 1903, 76. 

(12) 29 A 166; A W N 1907, 9. 

(13) 29 A 176; 4A L J94; A W N 1907, 13. 

a 42 C 225; 26 Ind. Cas. 836; AI R 1915 Cal. 
482. 

(15) 41 M 454; 43 Ind. Cas, 9; AI R 1918 Mad. 
37; 34ML J 271; 6 L W 708; (1917) MWN 605; 22 
MLT 527. h 

(16) 44 M 810; 63 Ind. Cas. 916; A IR 1921 Mad, 
294; 40 ML J 570; 29M L T 288; (1921) M W N 330: 
l4 L W 428, , 

(17) 50 M 981; 104 Ind. Cas, 642; A IR 1927 Mad, 
922; 53M L J 403; 26 L W 400. 

(18) 50 A 982; 111 Ind. Cas. 143; A IR 1928 All. 
491; 26.4 L J 1036. 

(19) 39B 715; 28 Ind, Cas. 538; AI R 1915 Bom, 
115; 17 Bom. L R 293. 
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of the other members of the family, whe- 
ther they are adults or minors, to assist 
the karta in managing the estate and 
business (if any} belonging to the family; 
and no one ought to be misled merely be- 
cause amember of the family performs 
his duty to the family, into thinking that 
he has held himself out as a principal 
liable for any debts contracted for the 
purposes of the business. 

It is no more reasonable to allow a 
stranger to set up that he was misled in 
this way than it would be to permit a 
person who has contracted with a minor 
or a Hindu widow or any other person 
under ` disability by their personal law to 
contend that he did not know that they 
were subject to a personal ‘law which re- 
gulated their rights and obligations. It 
is only with all due deference, because 
the members of a Hindu joint family who 
take part in carrying on the family busi- 
ness have loosely and inaptly been deem- 
ed to be “partners” in a “firm” that those 
members have been held personally liable 
to liquidate the debia of the business. I 
cannot bring myself to believe if the 
basic characteristics of a Hindu joint 
family had fully been understood that 
such a doctrine would ever have been 
evolved or countenanced, or that the 
‘dutiful and diligent members cf the 
family would have been penalised for the 
benefit of the slothful members who have 
done nothing to assist the karta in ma- 
naging the family estate. For these rea- 
sons I am firmly of opinion that a Hindu 
joint family carrying on a family business 
as such isnot afirm“ within the mean- 
ing of that term as used in s. 99, Presi- 
dency Towns Insolvency Act, and that 
the members of the family are not “part- 
ners” of such a “firm.” It follows, there- 
fore, in my opinion that three sons of 
Chidambaram, other than Shunmugam, 
were not and could not have been adjudi- 
cated insolvent as being “ partners” of 


the “firm” of ©. A. P.O. T, or upon a 


petition for insolvency presented against 
and in the name of the said “firm.” 

The result is that the appeal must be 
allowed, and the order of Braund, J. varied. 
The declarations made by the learned 
Judge and the order that Natesan Subbaya 
and Arunachelan do file their respective 
schedules and submit themselves to public 
examination will be set aside. The petition 
of the ©. A. P.C. T. firm of February 21, 
1934, will be dismissed with costs, Advo- 
cate’s fee at the trial five gold mvhurs. 
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The order of Braund, J. on the petition of 
January 10, 1934, will stand. On the ap- 
pellant's petition filed on January 30, 1934, 
it is ordered that the order of January 15, 
1934, staying the confirmation of the sale 
by the Court at Devakottai be vacated ex- 
cept in respect of the interest of Chidam- 
baram Chettyar and Shanmugam Chettyar 
in the properties sold. The appellant is 
entitled to his costs of the petition of 
January 30, 1934, in the trial Court ; 
Advocate'’s fee five gold mohurs. The peti- 
tion of Natesan Chettyar of June 19, 1934 
is in substence granted, and Natesan is 
entitled to his costs of that petition in 
the trial Court as against the respondents, 
Advocate’s fee three gold mvhurs. The 
appellant is entitled to one set of costs 
in the appeal; Advocate's fee ten gold 
mohurs. 

Mya Bu, J—I have had the advantage 
of reading the judgment of my Lord the 
Chief Justice and I concur not only in 
the order proposed but also in the con- 
elusions which his Lordship has arrived 
ab and the reasons given in support of 
them. 

N. Appeal allowed. 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 990 of 
` 1934 
December 14, 1934 
B. J. Wapra, J. 
BAI APPIBAI—PLAINTIFF 
VETSUS : 
KHIMJI COOVERJI—DEFENDANT 
Hindu Law—Maintenance —Right of wife—Nature 
of—-Desertion, meaning of—Intention should be clear 
—Marriage—Fraudulent misrepresentation — Effect 
on validity of marriage — Essentials of marriage~ 
—Agreement to remain in a porticular place—Whe- 
ther offends against marriage — Ante-nuptial agree- 
ment followed by marriage — Validity — Amount of 
maintenance— Determination of—Considerations. 
Where the wife claims separate maintenance the 
burden lies upon her to show the special circum- 
stances which entitle her toa separate maintenance, 
Under the Hindu Law the right of a wife to main- 
tenance isa matter of personal obligation on the hus- 
band. It rests on the relations arising from the mar- 
riage, and is not dependent on or qualified by 
a reference tothe possession of any property by the 
husband. The first duty of a Hindu wife, however, 
is to submit to her husband’s authority and stay 
under his roof, and not to quit his house without 
any adequate excuse or justifying cause. If, how- 
ever, the husband by reason of his misconduct, or 
cruelty inthe sense in which that term is used by 
the English Matrimonial Courts, or by his refusal to 
maintain her, or for any other justifying cause, 
makes it compulsory or necessary for her to live 
aparts from him, he must be deemed to have deserted 
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her, and she will be entitted to separate mainten- 
ance and residence. |p. 197, col. L] 

There is no judicial definition of desertion that 
can be applied to meet the facts of every case, for the 
facts which constitute desertion vary with the cir- 
cumstances and the mode of life of the married per- 
sons, Thsre must, however, be clear evidence of the 
intention on the part of one of the spouses to break off 
matrimonial relations with the other, for desertion 
is in its easence the abandonment of the one by the 
other with the intention of forsaking him or her 
It is the party who intends to bring the co-habitation 
to an end and whose conduct in reality causes its 
termination that commits the act of desertion, 
Jackson v. Jackson (6), Thompson v. Thompson (7) and 
Sickert v Sickert (11), referred to. [p. 196, col. 2; p. 
197, col. 1] : 

Fraudulent misrepresentation ^ar concealment does 
not affect the validity of a marriage to which the 
parties freely consented with knowledge of its nature 
and with the clear and distinct intention of entering 
into the marriage, unless one of the spouses is in- 
duced to go through a form of marriage with the 
other by threatacr duress or in a state of intoxica- 
tion or in an erroneous belief asto the nature of the 
ceremony and without any real consent to the mar- 
riage. A marriage might also be invalid if the girl 
was abducted by force or fraud and married against 
her wish or that of her guardian, The test of validi- 
ty is whether there was a real consent to the 
marriage. The fact that the wife suppressed from 
the husband the fact that she wasa ‘naikin’ by 
profession does not affect the validity of their mar- 
riage towhich they freely consented. [p.193, col. 
2 


There are two ceremonies essential to the validity 
of a Hindu marriage, viz., the invocation before the 
consecrated fire, and the saptapadi or the taking of 
seven steps by the bridegroom and bride jointly 
before the consecrated fire. The marriage becomes 
perfect and irrevocable only when the seventh step is 
completed, for it then creates a religious tie which 
once tied cannot be untied. When once cele- 
brated, the marriage cannot be dissolved, even if 
it has been irregularly performed. When it is 
proved that a marriage was performed in fact, 
there is a presumption of there being a marriage 
in law. There isalso the presumption that if some 
of the ceremonies usually observed on such occasions 
have been performed, they have been duly com- 
pleted. Inderun Valungypooly Taver v. Ramaswamy 
Pandia Talaver (1), Faktrgauda v. Gangi (2), Bat 
Diwali v. Moti Karson (3) and Mouji Lat v. Chandra- 
bati Kumari (4), referred to. [p. 191, col. 2]  _ 

The Hindu Law does not recognize divorce, and a 
claim for separate maintenance is, apart from s. 488, 
Criminal Procedure Oode, the most effective remedy 
which the Hindu wife has against the husband's in- 
justice, or cruelty, or neglect. [p. 199, col. L] 

An agreement to remain in a particular 
place after marriage ig not an agreement which 
offends against the marital rights of husband and 
wife, nor isit against public policy, unless it was an 
agreement to live for all time or permanently in that 
place, in which case it would impose a restrichion on 
the rights of the husband which if enforced might 
practically lead tothe separation of husband and 
wife. [p. 199, col. 2.] í 

The agreement to give ornaments is a separate 
agreement altogether, though made at the same time, 
an ante-nuptial agreement followed by a marriage is 
valid and good. [p. 200, col. 1.] 

Noexact rule can be laid down asto the amount 
claimable for maintenance. Every case has to be judged 
on itsown facts. In determining the amount, how- 
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ever, the Court usually takes into consideration the 
reasonable wants ofthe plaintiff, her position in life, 
her husband's means and income, as well es the mode 
of the former life of herself and her husband. She can 
claim maintenance even when she has property of 
her own, though that fact isalso to be taken into 
account in determining the quantum. Hkredeshwari 
Bahuasain v. Homeshwar Singh (25), followed. [p. 
200, cols. 1 & 2.] 


Messrs. M. V. Deasi and B. G. Paranipye, 
for the Plaintiff. 

Messrs. C. K. Daphtary and N. H. Bhag- 
wati, for the Defendant. 


Judgment.—Plaintiff has filed this suit 
for a declaration that she was validly 
married to the defendant on March 31, 1934, 
at Ujjain, which is in the Gwalior State, 
and for an order for separate maintenance 
and residence against the defendant. She 
also claims certain ornaments or the price 
thereof which defendant had, according to 
her, promised to give her at the time of 
the marriage, and a further sum of 
Rs. 6,200 which represents the amount of 
her indebtedness to different creditors 
which he had also promised to pay at the 
same time. The defendant contends that 
this Court has no jurisdiction to try the 
suit. He denies that there was any cere- 
mony of marriage according to the Hindu 
rites. His case is that he went through a 
ceremony of marriage, but some of the 
essential marriage rites were not perform- 
ed. He also contends the marriage was not 
registered in the records of the Gwaliar 
State, as required by the law of the State, 
and was ‘therefore not valid, but that conten- 
tion was abandoned at the hearing. Defen- 
dant further contends that he was induced 
to go through a marriage ceremony on 
certain representations made to him by 
the plaintiff or on her behalf and with her 
authority, which representations turned out 
to be false and therefore rendered the 
marriage null and void in law. He denies 
liability to provide for the separete main- 
tenance and residence of the plaintiff, and for 
the ornaments and moneys claimed by her. 

Issue No. 1 is one of jurisdiction. It 
is alleged in the plaint that this Court has 
jurisdiction, as defendant resided and carri- 
ed on business in Bombay on the date of 
the suit, and part of the cause of action 
arose in Bombay. Defendant denies this. 
According to him he has been living per- 
manently in Ujjain since 1930, and only 
occasionally comes to Bombay, ond he did 
not carry on business in Bombay at the 
time of the filing of the suit or for a con- 
siderable time prior thereto. He had a 
family house at Nepean Sea Road in Bom- 
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bay where he formerly lived jointly with his 
two sons Ramdas and Gopaldas, but there 
was a partition between him and his sons 
in 1926-27, since when the Nepean Sea 
Road property as well as another property 
were held by him and his sons in severalty. 
Thereafter, in 1930, a suit wes filed against 
him and anoiher by the Indian Cotton Co., 
Ltd., and another suit was filed by his 
son Gopaldas against him and others. In 
both those suits a consolidated consent de- 
cree was taken on April 17, 1931. In pur- 
suance thereof there was a deed of parti- 
tion executed on May 27, and he ceased to 
have any interest in the properties, as he 
assigned his interest to his sons in consi- 
deration of their taking Over his liability to 
the Indian Cotton Co., and paying certain 
debts due and payable by him. It was al- 
leged thatin the deed of parti on the de- 
fendant hus been described as a Bhatia 
Hindu inhabitant of Bombay. that as late as 
November 1933, he transferred a house at 
Nasik belonging to him to certain purcha- 
sers, and that in’ the conveyance he was 
also described as an inhabitant of Bombay. 
None of these documents has, however, been 
produced in Court. It is true that the de- 
fendant lived in the Nepean Sea Road 
house till May 1934, andin the Directory 
of the Bombay Telephone Oo. issued in 
June :934 the telephone numberof the 
house No. 42931, still stood in his name. 
Defendant, however, stated that the house 
had since been sold by his sons, and that 
at present he was staying witha friend at 
Ville Parle outside Bombay. The defendant 
is also a Justice of the Peace for the town 
and island of Bombay according to the 
notification in the Bombay Government 

. Gazette, and it was argued, that as such, 
he could not bea permanent resident of 
a place outside British India. This is all 
the evidence as to his residence, and | 
cannot say that it is sufficient for the 
purpose of showing that the defendant 
dwelt in Bombay at the date of the 
suit. 

With regard to the defendant's business 
it was admitted thathe was a partner in 
the firm of Ramdas Khimji & Co., which 
carried on business as Muccadams in Bom- 
bay. He said that that firm was dissolved 
at the end of 1933, butit appears thaton 
September 30, 1933, the 
registration to the Registrar of Firms, and 
it was regislered on December 12, 1933, 
under No. 2785, showing the defendant as 
one of the partners of the firm. He said 
that there was a resolution passed by the 
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members of the fir sometime in December 
for its dissolution, but beyond his word 
there is no evidence of the dissolution, and 
in any event the accounts of the partner- 
ship have not yet been made up. The de- 
fendant, however, admitted that on the dis- 
solution another firm was started in the 
beginning of 1934 under the name of Ram- 
des Khimji & Brothers in which he was 
also a partner, That firm also did the 
business of Muccadams. He besame a part- 
ner in the new firm as he was desirous to 
recoup his share of the losses of Ramdas 
Khimji & Co., but that he resigned asa 
pariner on May 26, 1934, and gave letters 
of resignation to hissons as of that date, 
after which the sons stopped paying him 
anything out of the firm, Tnese letters 
were not referred to by him until his re- 
examination. Ib is alleged in them that he 
retired because of his old age. In his evi- 
dence he said that he retired both on ac- 
count of his old age as well as on account 
of the plaintiff's claim against him. Realis- 
ing that no claim had been made on May 
26, he said later on that he retired be- 
cause his sons wished him to retire on 
account of the disputes that arose bet- 
ween them and him over his marriage. 
On his own showing he was not taking 
any active part in the business for some 
time, and there was, therefore, no reason 
why his sons wanted him to retire from 
a business in which he took no active 
part. His sons, however, advertised inthe 
Bombay Samachar of June 1, 1934, that he 
had retired as from May 26, but defend- 
ant put in a counter-advertisement on 
June 14, stating that he had not. It suits 
him now to say that in fact he had retired 
from the business in order to support his 
defence of want of jurisdiction. 

The genuineness of the letters of resig- 
nation has been doubted, and I do not 
place much reliance on them. There is 
no acceptance of the resignation by the 
sons. There is also no writing tnat after 
his resignation he would not be liable for 
losses, and for all purposes -he still conti- 
nues to bea partner and can claim ac- 
counts from the other pariners of the firm. 
There is no evidence tnat he received a 
certain sum per month, and that his sons 
have stopped payment, beyond his bare 
word which Iam not prepared to accept, 
On his own admission contained in hig 
advertisement he hasnot retired from the 
firm, and presumably he is still carrying on 
business in Bombay. It is noi necessary 
that he should for the purposés of the 
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business continue to stay in Bombay, nor 
need the business be carried on by him 
personally. None of his sons, not any of 
his other partners, has been called to give 
evidence in support of what he stated, 
Defend-nt has alsoa current account with 
various Banks in Bombay on which he has 
been drawing from time to time, and even 
after the suit was filed. He is a direcior 
of several mills and attends directors’ 
meetings in Bombay. The firm had alsoa 
“pedhi” in Bombay, though itis said to be 
no longer in existence. Taking all these 
facts and circumstances into consideration 
I hold that the defendant did carry on 
business in Bombay at the time of the 
commencement of the suit, 

Under the circumstances it is not neces- 
sary for the Court to consider whether any 
part of the cause of action in the suit 
arose in Bombay. The plaintiff alleges that 
the promises about the ornaments and about 
paying off her debts which she seeks to 
enforce and the agreement of marriage were 
made in Bombay. Defendant has denied 
these promises, and he also denies that 
the agreement of marriage was made in 
Bombay. I will deal with the promises 
later, but there is no doubt on the evi- 
dence, that the parties agreed in Bombay 
to marry each other. It was contended by 
the defendant's Counsel that the cause of 
action based onthe promise to marry was 
distinct from the cause of action based on 
the marriage itself which took. place in 
Ujjain, and no leave was obtained under 
cl. 14, Letters Patent, for joining the seve- 
ral causes of action. Inmy opinion, these 
are not separate causes of action as requir- 
ed by cl. 14; the promises were to be 
carried out by the defendant on the mar- 
riage being performed. It is, howeyer, not 
necessary for me toconsider the point in 
further detail, as I have already held that 
the defendant carried on business in Bom- 
bay at the date of the suit, and the suit 
is, therefore, within the jurisdiction of this 
Court. 

The next point in dispute between the 
parties is whether there was a legal and 
valid marriage between them. Plainliff 
contends that she was legally married to 
the defendant according to the Vedic or 
Hindu rites on March 3), 1934, and that 
since then she lived with the defendant 
ashis wife until disputes arose between 
her and the defendant in May 1934. The 
defendant is a Kshatriya by caste. Plaint- 
iff says she is also of the same caste. I 
do not believe the defendant when he said 
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that the plaintiff told him that her mother 
was a Brahmin and her father was a 
Kshatriya. Under the Hindu Law the par- 
ties to a marriage must, unless it is other- 
wise allowed by custom, belong to the same 
caste, though they may be members of 
different sects or sub-divisions of the same 
caste. If the wife belonged toa higher 
caste than the caste of her husband, the 
marriage would be a pratiloma marriage, 
which is illegal; but ifthe wife belong- 
ed to a lower caste than the cast of her 
husband, the marriage would be an anuluma 
marriage, which has been held to be valid 
in Bombay. The question, however, does 
not arise here, as both parties stated that 
they were Kshatriyas, and nothing further 
was said about it. There are two cere- 
monies essential to the validity of a Hindu 
marriage, viz, the invocation before the 
consecrated fire, and the saptapadi or the 
taking of seven steps by the bridegroom 
and bride jointly before the consecrated 
fre. The marriage becomes perfect and 
irrevocable only when the seventh step is 
completed, for it then creates a religious 
tie which once tied cannot be untied. When 
once celebrated the marriage cannot be 
dissolved, even if it has been irregularly 
performed. It has also been held that when 
itis proved thata marriage was perform- 
ed in fact, there isa presumption of there 
being a marriage in law: see Inderun 
Valungypuvly Taver v. Ramaswamy Pandia 
Talaver (1) and Pakirgauda v. Gangi (9). 
There is; also the presumption that if some 
of the ceremonies usually observed on such 
occasions have been performed, they have 
been duly completed. Bai Diwaliv. Moti 
Karson (3); see also Manji Lal v. Chandra- 
bati Kumari (4). 

Plaintiff stated that she came to know 
the defendant sometime in January 1934 
whereas defendant said that he met her 
first in February i934. The plaintiif is 
a “naikin” or dancing girl by profession, 
and was in the keeping of several persons 
as mistress from time to time. She said 
she was in the keeping of one Ramchandra 
Kamat, but she left him years ago, and 
thereafter Kamat died. Defendant stated 
that plaintiff told him that Ramchandra 
Kamat was her iusband, and that she 
was his widow, and she actually showed 
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him Ramchandra’s photo in her room as 
that of her deceased husband. Plaintiff 
denied that she ever said that she, wasa 
widow, and no question was put to her 
about the photograph. Until .December 
1933, she was in the keeping of another 
man who died about that time. When 
she was in his keeping, she was living at 
Ridge Road, but she shifted to Abu- 
bakar Mansion, Walkeshwar, in November 
1933, and it was there that she met the 
defendant. There is considerable difference 
in the two versions of the meetings and 
negotiations between the plaintiff and the 
defendant before the marriage. Plaintiff 
said that the defendants intimacy with 
her soon grew, and she suggested that she 
should be his “bundhi,” i.e. she should 
remain in his exclusive keeping as mist- 
ress whereas the defendant proposed to 
marry her, and promised to give her the 
ornaments which he had made for his two 
pre-deceased wives and which he said were 
worth about , Rs. 35,000, pay off her debts, 
and provide her with a separate house and 
car in Bombay. Defendant denied having 
made any such promises or having at that 
time proposed marriage to the plaintiff. 
He said that it was one Narsinhrao who 
saw him first and suggested the idea of 
marriage to him. Narsinhrao isa Govern- 
ment contractor at Karwar. He comes from 
the same place from which the plaintiff 
comes, and he said that he knew: her well, 
as he had formerly built for her a 
house there. He corroborated the plaintiff 
except as to the promise to pay her debts. 


It iscommon ground that the plaintiff 
thereafter twice went to Ujjain on receipt 
of wires from the defendant and stayed 
with him in his house, on the first occa- 
sion fora day, andon the second for three 
days. According to her the ornaments were 
shown to her by the defendant on 
the occasion of her second visit to U9jain, 


and she enumerated them with the prices - 


which she said the defendant mentioned 
to her. The subject of marriage was again 
broached at Ujjain, and defendant admits 
that there was such a talk, but he denied 
having shown the ornaments. He said 
that he told her that he would see if a “civil 
marriage” was possible and make inquiries. 
According to the plaintiff she and the de- 
fendant and Narsinhrao returned to Bombay 
together ; defendant, however, stated that 
he came alone subsequently. He saw her 
in Bombay at Abubakar Mansion, and 
paid her small sums-of money and a sum 
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of Rs. 150 by cheghe. He also transferred 
a Government Promissory Loan Note of 
Rs. 500 into the joint names of himself and 
plaintiff. He admits that plaintiff told him 
to do soashe was about to marry her. 
It was about this time that the agreement to 
marry was arrived at in Bombay. About 
a week before March 31, plaintiff and de-. 
fendant again left for Ujjain, and plaint- 
iff lived there in the defendant’s house. 
Arrangemenis were then made for the 
marriage by one Nanakprasad, an Arya 
Samajist, and Assistant Secretary of the 
Vidhava, Vivah Sahaik Sabba working un- 
der the supervision of Sir Ganga, Ram Trust 
Society at Ujjain, and the parties were 
married at Ujjain on March 31, 1934. 

On the day of the marriage both the 
plaintiff and the defendant signed certain 
forms, respectively. The pleintiff said 
that she did not know howto read or 
write English or Marathi or Hindi, and that 
she could only sign hername in English. 
The form isin English with the Hindi 
translation of certain particulars which 
are to be filled in. The form signed by 
the plaintiff is Ex. B,-and that signed by 


“the defendant is Ex. C. The answers on 


the right hand side are in English. They 
were admittedly written by one V. R. Vogel 
who according tothe defendent was once 
his correspondence clerk, but who accord- 
ing tothe plaintiff had introduced himself 
to her in Bombay as the defendant's private 
secretary. Defendant stated that the plain- 


_ tiff gave the particulars to Mr. Vogel in 


his presence, and what was written down by 
Vogel was read and explained to her. Mr. 
Vogel has been examined on behalf of 
the defendant, but his story was some. 
what different. According to him, he first 
made a rough draft of the plaintiff's ans- 
wers to the particulars in the form on 
March 30, then entered them fair in the 
form itself, and he read out the answers 
to the plaintiff. In his affidavit on the 
notice of motion for interim maintenance 
he did not refer to any incident on March 
30, atall and further stated that the 
plaintiff read the answers herself. Plaintiff 
denied thatthe answers were cither read 
or explained to her. She was not sure who 
gave herthe form to sign. At one time 
she said it was Nanakprasad. Then she 
said it was given toher by Vogel. There- 
after she stated that defendant asked her 
to sign. Itis, however, a “Widow's Ap- 
plication -Form for Marriage” and plaintiff 
has signed the declaration clause that the 
contents are correct. 


1086 oo 


` Defendant aiso signdd his form headed; 
“Gentleman's Application Forni for Mar- 
riage” andthe particulars were furnished 
to Mr. Vogel by himself. Heis there des 
clibed as a widower for the last seven years 
whereas in fact he stated that he had 
been a widower for much more’ than that. 
Plaintiff is described as the widow of 


Ramchandra Kemat in the form which she ` 


signed, as both according to the defendant 
and Mr. Vogel she represented that she 
was awidow. I will deal with the subject 
of the -defendant’s representations later. 
It may, however, be here mentioned that 
the defendant said that there was also ‘a 
third form which was filled in but which 
has not been preserved. According to the 
defendant it provided that in the event of 
-dispute between him end the plaintiff 
after marriage he was to give her Rs. 10 
per month for maintenance whereas ac- 
- cording to the. plaintif it was provided in 
that form that after the defendant's death 
the house at Ujjain wasto belong to her. 
It was Nanakprasad who arranged for the 
marriage ceremonies, and he ‘hed been 
examined de bene.” He first alleged in his 
affidavit on the notice of motion that he 
had officiated at the marriage as one of 
the priests, and defendant says so himself 
in his written statement. This was evi- 
dently a mistake, forhe only supervised 
the ceremonies which were performed in 
his presence:by Vasantilal Mulchand who 
isthe Purohitor the priest of the Arya 
Sameaj, assisted by another Purohit or 
. priest, one Ganeshilal. Nanakprasad stated 
that the ceremonies lasted two to two and 
“a halfhours. Hehes not described them 
in detail, but he deriied that. the parties 
were made to sit faceto face with the 
sacred fire between them as alleged. 
Doubt has been thrown: on his evidence 
both. by-the defendant and the plaintiff, but 
he has been corroborated substantially by 
Vasantilal who was also examined de bene, 
and Vasautilal has described the ceremo- 
nies in detail. Vasantilal stated that the knot 
was tied between the end of the plaint- 
iffs sari and” the defendant's shawl or 
dupatta, that the pradakshna cere- 
mony of going round the fire was per- 
. formed by the plaintiff and the defen- 
dant, and that the ceremony of 
saptapad: was also performed by them 
jointly taking seven sleps together near 
the consecrated fire. Plaintiff herself hes 
also described the ceremonies which ac- 
cording to her lasted from 12 . to3 P.M. 
and not for 20 minutes as falsely alleged 
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by the defendant, and she has substantially 
corroborated Vasantilal except as to. the 
order in*-which the ceremonies were per- 
formed, ed except that she said that 
there were’ seven pradakshna whereas 
Vasantilal stated that there were four. 
Defendant denied that the knot was tied 
or the saptapadi , was performed but he 
could not explain why they were omitted. 
According to his information and belief 


‘these ceremonies were not necessary for a 


widow re-marriage, but only the four pra- 
dakshna ceremony was necessary, which 
according to Vasantilel was performed, 
He has, however admitted, that he wanted 
the plaintiff to be his lawfully wedded wife 
according to the necessary Hindu rites. 
He ‘has also admitted to the Court though 
very reluctantly, that he did agree to marry 
the plaintiff, that in pursuance of the 


egreement he married her, and thereafter 


lived together as husband and wife until 
the separation in May. In my opinion 
there is no doubt that there was a valid 
end binding marriage between the parties. 

The defendant, however, further con- 
tends that the marriage is null and void 
end of no legal effect because of certain. 
representations made to him by the plaint- 
iff or on her behalf and with her consent, 
which according to him were false. The 
representations were that plaintiff was the 
widow of one Ramchandra Kamat, that she. 
was a Brahmin by caste, that she was a per- 
son of good character, and that she was will- 
ing to live with the defendant at Ujjain. 


-The defendant also alleges ihat the plaintiff 


suppressed from him the fact that she 
was a naikin by profession and the fact 
of her having been in the keeping of more 
than one person prior to her meeting the 
defendant in Bombay. It has been held 
that fraudulent misrepresenation or con- 
cealment does not affect the validity of a 
marriage tlo which the parties freely con- 
sented with knowledge ofits nature and 
with the clear and distinct intention or 
entering into the marriage, unless one of 
the spouses isinduced to go through ag 
form of marriage with theother by threats 
or duress or ina state of intoxication or 
in an erroneous belief as tothe nature of 
the ceremony and without any real consent 
tothe marriage. A marriage might also 
be invalid if the girl was abducted by 
force or fraud and married egainst her 
wish orthat of her guardian. The test of 
validity is whether there was areal consent 
tothe marriage: see Halsbury's Law of Eng- 
land, Vol. XVI, para, 514: p. 278, It is not here 


104 
suggested that there were any threats or 
duress :on tLe part ofeither party in this 
case. There is also no-doubt ‘that the 
parties gave their consent to the marriage. 
Defendant seys that the suggestion to 
marry the plaintiff came from Nursinhrao, 
but he -admits that hée-himself proposed to 
the plaintiff to marry her and the plaintiff 
agreed. The only difference between him 
and the plaintiff wes that the agreement 
according to him was made at Ujjain, 
whereas the plaintiff said that it was ar- 
rived atin Bombay. I have already held 
that the egreement was made in Bombay. 
- In his:evidence the defendant stated that 
the. plaintiff never informed him that she 
was a naikin that on- the contrary she said 
that she was a widow, viz., the widow of 
Ramchandra Kamat, and that she actually 
showed himthe photograph of Ramchandra 
Kamat as that of her deceased husband. 
Plaintiff denies this, and both . Narsinhrao 
and she said that defendant was distinctly 
informed in Bombay that she was a naikin. 
In his written statement-the defendant 
said that he first came to know that she 
was a maikin' in May last, whereas in his 
-evidence he said that he came to know of 
it.. after the filing of the suit. I do not 
-believe the defendant when he |. says that 
the plaintiff informed him that she was 
the widow: of Ramchandra Kamat. No 
‘doubt she isso described in the form which 
was signed on the day of.the marriage, but 
her explanation was that the answers were 
neither read-out nor explained to her, and 
that she merely signed the ‘form as she 
was told to do so by. the defendant. It 
seems to me that the plaintiff has been there 
described es a widow, as both Nanakprasad 
and Vasanlilal were given to understand 
that the marriage was to be a widow re- 
marriage, ¿nd ithe form itself,as I have 
said before, is headed cs an application 
for a widow re-marriage. Moreover, in the 
Government Loan Note of Rs. £00 which 
was endorsed in the jcint names of the 
defendant and the plaintiff the name of the 
plaintif is given as Appibai Arjekar. That 
was before the form was signed, and that 
does not indicate that she was the widow 
of Remchandra Kemat. Ido not believe 
the defendant when Le sai that plaintift 
also appeared to him to be a widow. He 
impressed me as en unwilling witness who 
was rever straightforward in Lis enswers 
end-on whose evidence no Court could 
rely, nor dol believe him when ke said 
that the plaintiff represented that she was 
a Brahmin by caste, though in his evis 


BAT APPIBAL v. KHIMJI Coover]I (BOM) 


-that any 
-him cn the plaintiff's behalf. 


16210 


dence he stated thet she told him that her 
mother was a Brahmin and ker father was 
a Kshatriya. With regard to the plaintiffs 
willingness'to-stay at Ujjain, it has not been 
alleged that she agreed or wes willing to 
stay there permanently, nor that the de- 
fendant had asked her whether she would. + 

With regard to the representation by 
the plaintiff that she was a persen of 
good character, I have already held that 
she informed ‘him that she was a naikin 
anda kept mistrsss before the marriage. 
The only imputation against her charac-. 
ter after marriage which the deferdant 
relies on is the alleged incident of May 6, 
1934. The plaintiff has denied the al 
legation, and I am not satisfied on the 
evidence thet it is true. With regard to 
representations alleged. to have been made 


‘by Narsinhrao and Gole, it has not been 


proved that Narsinhrao made any. Gole 
was not called by the defendant to show.. 
representations were made by 
None of the 
representations alleged by the defendant 
has been proved, nor isit proved that the 
defendant was induced lo marry the plain- 
tiff on such representations or any of them. 
Even if they were made, they would not, 
in my opinion, affect the validity of the 
marriage. Moreover, marriage under the 
Hindu Law is primarily a religious secra- 
ment, and not a contract. It is really an 
unalterable transaction. The plaintiff is, 
in my opinion, entitled to the declaration 
she asks for in prayer (a) of the plaint. 
After their. marriage the plaintiff and the 
defendant stayed at Ujjain for about a 
couple of days, and they left for Bombay 
on April 2. They trevelled in the same 
compartment from Ujjain, but were seated 
in different compartments at the time they 
reached Bombay. On arrival the defen- 
dant went to his house at Nepean bea 
Road, and the plaintiff went to Abubakar 
Mansion, but they used to meet each other 
daily. After a week or a fortnight they 
left for Ujjain again, end from Ujjain they 
went cn a week's tour to different places, 
at some of which the plaintiff was in- 
troduced as the defendent’s wife. They 
returned to Bombay about April 29, and 
once cgain the defendant went to live at 
Nepean fea Road end the plaintiff at her 
own place. 

After his return to Bombay the defen- 
dent wes ill, and he sent for the plaintiff, 
and ske saw him at his house. The de- 
tendant also went twice or three times 
to see the plaintiff at her house. Tt was 
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validity of the marriage itself. It is true 


about this time that there was some coldness . 


growing between the plaintiff and ‘the 
defendant towards one another. The reason 
according to her was that she was demand- 
ing the ornaments which he had promised 
to give her, but he was putting her off. 
According to the defendant the reason 
was that he paid her a surprise visit at 
her placa in the afternoon of May 6, and 
found that she wes enterlaining other 
visitors, to which he objected. I have 
already stated before that these allegations 
have not been proved. Thereafter the de- 
fendant left for Ujjain, and the plaintiff 
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that she has not pleaded desertion in her 
plaint in so many words, though in her 
letter of May 28, 1934, she-has charged 
the defendaut with neglecting‘ her, and in 


-her attorney's letter of June 19, 1934, she 


alleges that the defendant had “practically 
deserted” her. This case of desertion 


-might have been pleaded more clearly, 


-but it was clear from the very commence- 


‘ment of the hearing that hér claim for 
«maintenance was based on desertion, and evi- 
‘dence was led to that effect. 


In Sumeshwar 


, Datt v. Tirbhawan Datt (5), the Privy Council 


wrote to his munim Popatbhai to which - 


the defendant replied by wire on May 12, 

asking her to come to Ujjain. She said 

that she wrote back to Popatbhai that she- 
could not come, as she had no money for. 
her maintenance and to pay for the rail-. 
.way fare. It was .in the month of May: 
that the 


. unpleasantness between him and his song,” 
On his return to Bombay he quarrelled 
with the plaintif on May 19, and she 
said that-:she tore off the list of orna- 
ments which the defendant had given her. 
The defendant denies this. He said there 
was no quarrel at all on 19.b, for he 
.came to. Bombay on 21st to attend direc- 
tors’ méetings, andj went back the same 
day. He did not-see ker, as he refused 
to have anything to do with her. There 
was correspondence thereafter to which I 
Shall refer later. In the correspondence 
the defendant denied the marriage, and 
the suit was filed on July. 11, 1934. 

_ The most important question in the suit 
is whether the plaintiff has made out a 
case for separate maintenance and resi- 
dence. It is alleged in para. 8 of the 
plaint that she has had been always ready 
and willing to live with the defendant and 
to carry out all his obligations as his wite, 
but the defendant declined tu recognize 
her as his wife or to render to her her 
rights as such wife. The defendant denied 
this in para. 13 of his written statement, 
and has there alleged that notwitLstand- 
ing the fact that the ceremony of marriage 
between him and iho plaintiff was not 
& valid one, hə was always willing until 
May 1934 that she should live wita him 
at Ujjain as agreed. This would imply 
that at any rate thereafter he was not so 
willing. The . plaintiff claims separate 
maintenance, presumably on the ground 
that she was virtually deserted by the 
defendant after he had first denied the 


A defendant's sons came to know ` 
of his marriage, end there was admittedly.’s, 


have expressed their disinclitiation to stress 
the structure of pleadings; too strictly, if 
fair notice of the plaintiff's case has been 
given and issue joinéd on an inquiry but 
faintly adumbrated. There is no specitic 
issue in this case as to desertion, but the 
question has to be considered in determin- 
ing the issue whether the plaintiff is 
éntitled to separate maintenance. It was 
argued by Counsel for the defendants that 
the plaintiff's proper remedy on the alleged 


- desertion wes to have sued the defendant 
for restitution of conjugal rights. Whether 


“but plaintiff denies this; it 


she should or should not have done so is 
not a matter which is for me to consider. 
The most important question is whether 
she is entitled to. separate maintenance, 
and before discussing the law on the 
subject, I will deal briefly with the facts. 

Jt ig common ground that the plaintiff 
end the defendant came to Bombay from 
their tour on April 29. It is alleged that 
he paid her the sum of Rs. 50 on April 17, 
is most un- 
likely, ason that day they were on their 
tour. Defendant has further alleged the 
payment of Rs. 150 on May 8, in para. 41 
of his affidavit dated August 2, 1934, on 
the notice of motion. Plaintiff denied 
having received that sum, and in his evi- 
dence defendant stated he did not remem- 
ber whether he paid that sum or not. It 
appears that she received no payment in 
May, except that the defendant paid Its. 50 
to a grain merchant for having supplied 
provisions to her. Defendant left for 
Ujjain about May 9, but he said that 
the plaintiff wanted to remain in Bombay 
and not to accompany him, to which he 
did not object. Therefter she wrote to 
him the letter to which I have referred 


before, and the defendant sent the wire 
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`. money to goto Ujjain. 
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on May 12. He said thet in spite of the 


- incident cf Mey 6, he wanted 10 give the 
_ plaintiff. one more opportunity to 


l mend. 
Plaintiff wrote back ihat she had not the 
Defendant denies 
that Popatbhai received such a letter, 
but Fopatbhai has not been called, end 
the. defendant’s attor- 


. neys have not explicitly denied the receipt 


`- of such a letter. 


All that they said was 
that the defendant was looking for it but 
could not find it. It is, however, clear 
that about this time the defendant would 


. have nothing to do any more with the 


plaintiff, for when he came to Bombay on 


. May 21, he“did. not see her but left the 


» Sea Road, and to his office. 
. letters were returned ‘refused.’ 


|. defendant, but 
| plaintiff next.wrote through her attorneys 
-on June 18, 1934, which she set out her 


same -day -for ..Ujjain. Correspondence 
ensued, and. the plaintiff wrote her letter 


. of May 28, in -whick -she distinctly stated 
: that she was‘starving for want of. money 


for her maintenance} that she was neglect- 


ed by the defendant, and she asked him 
< to arrange for her maintenance and !o see 
. her 
“reply. we . 
. . Thereafter she sent registéred letters on 


-about it. The defendant sent no 


May 29,.to his addvess at Ujjain, Nepean 
The first two 
The letter 
addressed to his office was received by the 
he sent no. reply. The 


. case and all the ‘promises which she said 


7 .the defendant had made to her. Even 


this letter was. not accepted at first, and 


.@.copy was sent to. the defendant along 
-with the registeied letter on June 20, to 


` which he replied 


through his Ujjain 
pleader on dune 23, denying the 
marriage, denying that he had made ¿ny 


. promises, and ssking her to refrain from 


. this time 


. put in a 


. making . such false allegations in public; 
- he also claimed Rs. 


20,000 damages for 
loss of reputation. It appears that about 
a reference, was made in a 
magazine called the Bhatia Yuvak to 
his mariage with the plaintif. In a 
subsequent number of that magazine ke 
notice denying the marriage. In 
his written statement he persisted in 
denying the marriage, and until he went 
into the box, Le made no offer either to 
maintain ker or to take her back or call 
her again to his house, in spite of her 
complaint that she had been starving and 
was neglected. On these facts can it be 
said that the defendant deserted the 
plaintiff about the middle of May 1934? 
it is dificult to define what desertion is, 
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There is no judicial definition of deser- 
tion that can be epplied to meet the 
facts of every case, for the facts which 
constitute desertion vary with the circum- 
stances and the mode of life of the married 
petsons: see Jackson v. Jackson (6). There 
must, however, be cléar evidence of the 
intention on the part of one of the spouses 


“to breek off matrimonial relations with the 


other, for- desertion is in its essence the 


. abandonment of. the one by the other 


with thé iritention of forsaking him or her. 
It was held in Thompson v. ‘'hompson (7) 
that to constitute’ wilful desertion on the 
part of the husband, his absence and the 
cessation cf co-habitation must be in spite 
of the wish of the wife, and that she 
must not be a consenting party toit. In 
a later case, Fitzgerald v. Fitegerald (8); 


-it was observed by Lord Penzance: at 
“p. 698* that no one could desert who did 
“not actively and wilfully bring to an end 
„an. existing-state of cc-habitabion. Accord- 
ing to him. “desertion means abandonment, 
“and-implies ah active withdrawal from a 


co-habitation that exists.” But it was held 
in Pulford v. Pulford (9) that this was 
not an exhaustive definition of desertion, 
and that the conductof the party charged 
must be looked at. 

There is no doubt that the defendant 
and the plaintiff were living together as 
man and wife until the desertion took 
They ¢éohabited es husband and 


about May 9, and when he left he nad 
no objection to the plaintiff remaining in 
Bombay. On May 12, he sent the wire from 
Ujjain, and it was thereafter that he ceased 
to have anything to do with her on the 
ground that ske did not leave Bombay and 
join him at Ujjain. Tnere is, however, no 
evidence that she was unwilling to do so, 


.for I believe her, when she said that she 


wrote aletier to Popatbhai, the defend- 
ants munim, stating that she could not 
come as she had no moneys with her at 
the time. It is necessary in such cases 
as stated before to consider the conduct 
of both parties, and to see whether it 
was the husband who deserted the wite 
or whether the wife rather deserted her 
husband; and taking all the facts and 


sai) (192) P 19; 99 LI V1; 40 TULR45; 180 L T 


(7) (1858) 1 S&T 231; 27 L J Mat. 65; 6 WR 867; 
4 Jur. (x. s.) 717. $ 
(8) (1869) 1 P&M 694 
ast” (1923) P 18; 92 LJ P 14; 39T LR 35; 128L T 
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circumstances into con€ideration, I em of 
Opinion, that it was the defendent who 
deserted the plaintiff. He alleges mis- 
conduct on her parbon May 6, which he 
has not been able to prove. Thereafter 
he denied the marriege, and on his own 
admission refused to have anything to do 
with her. In the case of Huxtable v. 
Huxtable (10) the husband wrote to the 
wife: “I am not going to have anything 
more to do with, you as man and wife.” 
In this case there is of course no writing, 
nor isitin evidence thatthe defendant said 
so to the plaintiff orally, but in fact this 
was what he meant by his conduct, as is 
now confirmed by his admission. It is the 
party who intends to bring tke cohabita- 
tion to an end and whose conduct in 
reality causes its termination that commits 
a) act of desertion: see Sickert v. Sickert 

The question still remains whether the 
plaintiff is entitled to separate majnten- 
ance. The burden lies upon her to show 
the special circumstances which entitle 
her to 4 separate maintenance. Under 
the Hindu Law the right of a wife to main- 
tenance is amatter of personal obligation 
on the husband. It rests on the relations 
arising from the marriage, and is not de- 
pendent on or qnalified by a reference 
to the possession of any property by the 
husband. The first duty of a Hindu wife, 
however, is to sumbit to her husband’s 
authority and stay under his roof, and not 
to quit his house without any adequate 
excuse or justifying cause. If, however, 
the husband by reason of his misconduct, 
or cruelty in the sense in which that term 
is used by the English Matrimonial Courts, 
or by his refusal to maintain her, or for 
any other justifying cause, makes it eom- 
pulsory or necessary for her to live apart 
from him, he mnst be deemed to have de- 
serted her, and sha will be entitled to 
separate maintenace and residence. Is the 
desertion of the plaintiff by her husband fol- 
lowing upon a denial of the marriage a 
justifying cause for allowing her sep2rate 
maintenance ? The texts collected in Savi- 
tribai v Luximibai (12) seem to show that 
a husband who deserts a “faultless wife” 
or a wife “obedient to his commands” is 
bound to maintain her even though liv- 
ing apart. A wife forsaken without fault 
may, according to Yajnavalkya, even com- 


(10) (1899) 68 LJ PD & A 83, 
11) (1899) P 278; 68 L J P 114; 48 W R268; 81 LT 
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pel her husband to pay a third of his 
wealth, or if poor, to provide” mainten- 
ance- for her: see Colebrooke’s Digest of 
Hindu Law, Vol. 2, Book IV, 72. This is, 
however, a penal provision, and has been 
rarely enforced’ by the Cours. It was en- 
forced in Ramabai v. Trimbak Ganesh 
Desai (13) against the husband's estate in - 
the hands of his co-parceners, and this 
judgment was cited with approval in 
Adhibai v. Cursandas Nathu (14). It was 
argued that the plaintiff was not “faultlesss” 
nor was she “obedient” to the defendant's 
commands, and reliance was Placed on 
certain portions of her evidence where 
she said that she was not willing at any 
time to live with the defendant as his wife 
unless he carried out his promises, viz., to 
provide her with a separate house and 
motor car, give her ornaments, and pay 
off her debts. 

A long question was put to her in 
cross-examination in that form, and she 
answered in the negative. But there are 
other answers in which she said that 
she was willing to continue to live with 
the defendant as his wife and that she 
would be willing even now after all that had 
happened to live as his wife if he carried 
out his promises. It is true that she also 
said that she did not want to stay with 
him permanently at Ujjain. I will deal 
with the question of these promises and 
how far they are enforceable later on. But 
taking her evidence as a whole, I cannot 
hold that she was unwilling, until she 
was deserted, to carry out her obligations 
as a wife. There isno evidence .that be- 
fore she was deserted she was at any time 
asked by the defendant to carry out her 
obligations as a wife, and she insisted on 
the fulfilment of the antenuptial promises 
as a condition precedent to the carrying 
out of her obligations. The fact, therefore, 
remains that she was deserted by her 
husband: and it is not his case that he 
deserted her because she called upon him 
to fulfil the promises which according to 
him he was not bound to do. Tue case 
of Sitabat v. Ramchandraran 15), was a 
case in which the husbund had subjected 
his wife to gross cruelty efter making un- 
founded charges against her chastity which 
entitled her to separate maintenance, but 
it was held by Cnandavarkar, J., at p. 378* 
that cruelty was not according to Hindu 

(13) 9 BH OR 283. 

(L4) 11 B199. 

(15) 12 Bem. L R 373; 6 Ind. Cas, 525. 
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Law necessary in order to entitle the wife 
to separate maintenance ‘if she hes been 
unjustifiably “abandoned or forsaken by the 
husband. Defendant’s Counsel further re- 
lied upon thé offer made by the defendant, 
not in his exdmination-in-chief, but for 
the first time in cross-examination, in 
answer to a question by the plaintiff's 
Counsel, that. he was willing to take the 
plaintiff back if she came and lived with 
him et Ujjain, and his Counsel repeated 
the same offer in his closing address. The 
Court is entitled to consider the bona fides 
of the husband’s offer to return -to his 
wife. But in my opinion the defendant's offer 
was not bona fide. It was not only belat- 
ed but was evidently prompted more by 
a desire to avoid the risk of payment of 
separate maintenance rather than by a desire 
to take back the plaintiff as his wife. Is 
the plaintiff bound to accept such an offer 
from a husband who had first denied the 
validity of the marriage and then desert- 
ed her? Defendant's Counsel contended 
that in order to enitle the plaintiff to 
separate maintenance she must show that 
she was always ready and willing to per- 
form her obligations as wife, even after 
the desertion, and to go and live with the 
defendant as his wife. i 

This, however, is not a suit for restitu- 
tion of conjugal rights. It is, a case for 
maintenance on the ground of desertion 
or abandonment without just cause. It was 
not'she who quitted her husband's house 
of her own aceord and without an ade- 
quete excuse, but it was the husband 
who refused to have anything to do with 
her after denying the validity of the 
matriage, and thereafter virtually refused 
to maintain ber. See Sidlingapa v. Sidava 
(16), in which -it was held that a wife 
sould claim sepirate maintenance if the 
husband refused to maintain her in his 
house. Counsel relied on Tekzit Mun Mohun 
Jemadi v. Basanta Kumar Singh (17), 
in which it was held that it was not only 
a duty imposed: upon a Hindu wife but 
a Yule ofa Hindu Law that she must 
remain with herhusband wherever he may 
chooseto reside. That rule wus consider- 
ed in the case, because of an ante-nuptial 
agreement on.the part of the husband 
that he would never and under no con- 
‘dition be at liberiy to remove his wife 
from her mother’s house, and would 
always carry out the mothers order's and 
ic was held that the agreement was. not 

(16) 2 B 634. ` 

(17) 28 O 751;5 O W N 673, 
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only void as being against the rule of 
Hindu Law, but void on the ground of 
public policy. Such a rule cannot be im- 
posed upon a wife whohas been aband- 
oned by her husband. Reliance was 
placed in that case upon a passage frem 
Mayne's Hindu Law, which in the 9th Edn. 
‘ig atp. 651, and runs as follows :--— 

“Tf she quits him of her own accord, either 
without cause, or on account cf such ordinary 
quarrels as are incidental to married life’ in 
general, she can setup no claim to a separate 
maintenance. Nothing will justify her in leaving 
her home except such violence as renders it 
unsafe for her to continue there, or such continued 
ill-usage as would be termed cruelty in an English 
matrimonial Court.” 

Tt wes, however, pcinted out in Shinap- 
paya v. Rajamma (18) that the enumera- 
tion of causes in this passage was not 
exhaustive. In Sitanath Mookerjee >v. 
Haimabutiy Dabee (19) Garth, O. Ja; ex-. 
pressed the opinion that a wife could leave 
her husband's house only on the ground 
of his cruelty, but that view isnot now 
accepted as correct. As was pointed out by 
Chandavarkar, J., it is not necessary to 
prove cruelty in order to entitle the wife 
to separate maintenance, if the husband 
has really deserted her. It is true that the 
Hindu Law enjoins implicit obedience on 
the wife. Her husband is to her as a 
“gcd” or “deity,” end to be regarded as 
such. But Idonot think thatthe Hindu 
Law goes so fer as to allowa husband to 
first abendon his wife, then to deny the 
validity ofthe marriage, then to neglect 
her and to refuse to have anything to do 
with her, and when she is driven to seek 
redrees ina Court of law, to call upon her 
to show that though ebandoned without 
just cause, she was still ready end willing 
to go end live with him as her husband. 
I donot think that the husband could, 
under such circumstances, defeat his 
wife's claim for separate mainten- 
ence by making an offer or rather the pre- 
tence of an offer to take her back in his 
house. It is no doubt difficult to deduce 
a general and definite rule from the vari- 
ous texts and authorities as to the causes 
which will in law justify the wife in leav- 
ing her husband’s home. But if she has 
not quitted it of her own accord, and the 
husband denies that he was legally married 
io Ler and then forsakes her ês if she wes 
a total stranger to him and hed no claim 
upon him for support, I think it is but 

(12) 45 M 812; 69- Ind. Cas, 25; A I R 1922 Mad. 
399: 48M L J174; 16 LW 139; (1922) M W N 459; 31 
ML T412. i 
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fair and equitable to grant her relief 
which she claims, provided .there is no 
Teasonable doubt about her chastity at 
the time she seeks that relief. No doubt, 
she wasa naikin for some time previous- 
ly, but defendant willingly married her, 
end there is no allegation against her 
chastity efter marriage except the allega- 
tion .of misconduct on May 6, which, as 
have held before, his not been proved. The 
Hindu Law does not recognize divorce, 
and a claim for sepzrate maintenance ie, 
apart from s. 488, Criminal Procedure 
Gode, the most effective remedy which 
ihe Hindu wife has against. the husband's 
Injustice or cruelty, or neglect. 

T might here refer to the case of Bai 
Jiri v. Narsing (20) in which ‘it was held 
that a husband could not get a decree 
straightaway for restitution of conjugal 
rights ina suit which was filed after he 
had deserted his wife, and after she had 
obtained an order for maintenance under 
s. 488, Criminal Procedure Code, without 
hearing the wife in her defence, and 
without investigating the conduct of all 
the parties, as in the opinion of the Court, 
the suit might well have been merely a 
device to avoid the husband's just obli- 
gation to provide for his wife's mainten- 
ance. The conduct of the parties is 
certainly a matter for consideration, and 
considering the defendant's conduct towards 
his wife after May 12, it appears to me 
that the fault forthe desertion and conse- 
quent separation lies really at his door. In 
my opinion the plaintiff is entiled to sepa- 
rate maintenance and residence. It may, 
however, he pointed out that even a decree 
for maintenance may be set aside on the 
ground of the wife’s subsequent.misconduct: 
see Kandasami Pillai v. Murugammal, (21). 
An unchaste wife is not entitled to anything 
but a “bare” or “starving” maintenance, 
and even that may be forfeited if she con- 
tinues or persists in her unchaste life. 

I will now deal wlth the plaintif’s claim 
for ornaments and payment of her debts. 
Defendant's Counsel argued that if these 
ante-nuptial agreements were in fact made, 
they could not be enforced, because the 
agreements. viz., to keep the plaintiff in 
Bombay, to provide her with a separate 
house and car, to give her ornaments and 
pay her debts, allhang together, and if the 
agreement to stayin Bombay could not be 
enforced on the ground that it was against 

(20) 29 Bom. LR 332; 101 Ind. Cas. 403; A IR 
1927 Bom. 264; 51 B 329 ; 
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Hindu Law, the other agreemenis could not 
be enforced ‘tco. Ido not egiee with the 
contention that all these agreements must 
hang or fall together. The agreement to 
live in Bombaystands apart from the agree- 
ment to giye her ornaments and pay off her 
deb’s, though made at the same time. I 
need not consider the promise to provide 
her with a house and -a car because no relief 
is claimed on account of the same. It has 
been held that an ante-nuptial agreement 
that the married parties shall not live toge- 
ther or shall live separately is void both 
under the English and under the Hindu 
Law: see Krishna Aiyar v. Balammal, (22). 
It is also opposed to public policy. 

The same principle was affirmed by 
Batchelor, J., in Meherally v. Sakerkhanvo- 
bai (23) in the case of Khojas. An agree- 
ment, however, to remain in Bombay after 
marriage is not an agreement which offends 
against the marital rights of husband and 
wife, nor is it against public policy, unless 
it wes an agreement to live for all time or 
permanently in Bombay, in which case it 
would impose. a restriction on the rights of 
the husband which if enforced might 
practically lead to the sparation of husband 
and wife. It has not been proved tomy 
satisfaction that there was an agreement 
under which the parties were to live for all 
time in Bombay, but I believe the plaintiff 
when shesaid that the defendant did pro- 
mise tolive with her in Bombay after the 
marriage. He knew that she had a large 
establishment at Abubakar Mansion with 
furniture and servants and relations staying 
with her. No attempt was made by the 
defendant to have that house vacated after 
marriage and I do not believe the defen- 
dant when he said that the plaintiff told 
him that she would arrange that notice was 
given to the landlord to vacate, or that she 
actnally sent away some of her furniture 
to her native place. On the other hand 
there is evidences that after the marriage 
the defendant made up a memo. of ex- 
panses in his own hand-writing in Bombay- 
in which he exhorted his wife to curtail ex- 
penses from Rs. 303 to Rs. 209 per month. 
One of the items of expenses is rent, and 
that meant rent for a house in and -nob 
outside Bombay. Moreover, the defendant 
himself has written on that memo: “We 
want to make it as follows,” meaning that 
he and the plaintiff would like to cut down 
their expenses of living in Bombay in the 
manner indicated byhim. The question, 

(22) 34M 398; 8 Ind. Cas. 419; 8 M L T 314, 
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however, does not arise, for it is not alleged 
that defendant deserted the plaintiff ,be- 
cause she refused to remain with him eny- 
where else than in Bombay. If she was 
deserted, there was nothing to prevent her 
from living where she chose. If she now 
offers to live with the defendant on certain 
conditions, he is not bound to accept them, 
but that does not affect her right to separate 
maintenance and residence on the ground 
of desertion. 

The sgreement to give ornaments is a 
separate agreement altogether, thongh made 
at the same time. An ante-nuptial agree- 
ment followed by a marriage is va'il and 
good. It. has been held that marriage is 
a valuable consideration of the highest 
order: for such a contract, see Synge v. Synge 
(24), and that the contract is enforceable. 
I believe the plaintiff when she said that 
defendant told her he would give her orna- 
men's if she married him, and itis admitt- 
ed that some ornements were given to her, 
but the evidence is not sufficient to prove 
that the ornements he is alleged to have 
shown her at Ujjain are the ornaments men- 
tioned in the list annexed to the plaint, nor 
that he mentioned the prices to her and 
agreed to give her ornaments worth 
Rs. 35,000. It hes also not been proved 
that the ornaments were on her person for 
two or three days after 
riage nor that the defendant took possession 
of them at an intermediate station on the 


way from Ujjain to Bombay. It is not even- 


stated in the attorney's letter of June 
18, that any ornaments were shown to the 
plaintiff at Ujjain. Tn my opinicn the con- 
tract is unenfcceable, not because it is 
against public policy, but for want of 
certainty. With regard to the payment of 
debis tue plaintiff's case is weaker still. 
There is no proof that these debts are owing 
by her, and no creditorhes been called to 
prove any. It is also significant to note thet 
among the promisés which eccording to 
Narsinhrao were made by the defendant to 
the plaintiff; he does not mention the py- 
ment of her debts. 

The plaintiff is, therefore, entitled to the 
declararon sue seeks for, and to an order 
for separate. maintenance and residence, 
bit not for any order in respect cf the 
crnaments and the debts. No exact rule 
can be laid down as to the amount claimab'e 
for maintenance. Every case his to be 
judged on its own facts. In determining 
the amount, however, the Court usually 


(24) (1894) 1 Q B 466; 63 L J -QB £02- : 
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takes into consideration the reasonable 
wants of the plaintiff, her position in lifes 
her husband’s means and income, as- well as 
the mode of the former life of herself and 
her husband. She can claim maintenance 
even when she has property of her own, 
though that fact is also to be taken into 
account in determining the quantum. The 
law on the subject was stated by the Privy 
Council in Ekradeshwari Bahuasain v. 
Homeshmar Singh. (25), 2s follows at 
p. 845: 

“Maintenance depends upon a gathering together of 
all the facts of the situation the amount of free éstate, 
the past life of the married parties and the families, 
a survey of the condition and necessities and rights of 
the members, on ai reasonable view of change of 
circumstances possibly required in the future, re- 
gard being, of course, had to the scale and mode of 
living, and to the age, habits, wants, and class of 
life of the parties.” 4 

These observations wera made in respect 
of a widow's maintenance, but they would 
apply generally als) in the case of a wife. 
In order to determine the amount payable 
tothe plaintiff, there is generally a reference 
to the Commissioner of this Court to ascer- 
tain the value of the husband’s estate and 
his means or income, but it isnot always 
necessary: see Bhikubaiv. Hariba (26), 
though that wis acase in which only the 
amount of bare maintenance was to be 
assessed. I donot think that in this case 
any useful purpose will be served by making 
such a reference, es the defendant's pro- 
perty and income have been sufficiently 
investigated in the course of the evidence. 
Taking everything into consideration, I 
think the fairest order I can make is to 
award the plaintiff Rs. 100 per month 
for ker separate maintenance and 
residence during her natural life. De- 


' fendant to pay the said sum to the plaintiff, 


or her attorneys, as she may direct, on or 
before the 10th day of each month; the 
maintenance <mount to be paid from the 
month of August last. Declaration in terms 
of prayer (a) of the plaint. Defendant to 
pzy Rs.100 per month to the plaintiff as 
directed in the judgment. Defendant to 
pay the plaintiff's costs of the suit, 
cos's to be taxed as belween atlorney and 
client: see Halsbury’s Law of England, 
Vol. XVI, para. 872, at p. 428. Costs to 


(25) 8 Pat 840; 116 Ind, Cas. 409; A IR 1929 PO 
128; 56 I A 182; 33 © WN 637; 10 PL T 345; 490 L 
J 579; 31 Bom. L R816; 6 O W N 526; (1929) AL J 
695; 30 LW1;57 ML J 50; (1929) MW N 468 
(P. O.). 
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include the costs of the de bene examina- 

tion and of Counsel's appearance thereon. 
Liberty to apply. 
N. i Suit decreed. 
[This judgment was confirmed in appeal on Sep- 

mT” 4, 1935 by Beaumont, C.J. and Blackwell, J.— 


LAHORE HIGH COURT 
Criminal Revision No. 1000 of 1935 
October 28, 1935 

COLDSTREAM, J. 
HARI RAM—PETITIONER 
VETSUS 
EMPEROR—Oppositr PARTY. 

Punjab Municipal Act (III of 1911), ss. 195, 81~ 
—Notrfcation extending ss. 195 and 81 to Notified 
Area of Karnal—Duty of Courts to take judicial 
notice--Recovery of money under s. 81 by Magistrate 
— Magistrate, if has power to determine if proper 
notice was given or not. i 

Sections 81 and 195, Punjab Municipal Act, were 
extended to the Notified Aree of Karnal by Notifica- 
` tion No. 11,832, dated May 29, 1918, (p. 164 of 
Part 1-A of the Punjab Gazette). The Courts must 
take judicial notice of this Notification. 

A Notified Area Committee to which ss. 81 and 
195, Punjab Municipal Act had been extended, 
served a notice on the petitioner under s. 195 
requiring certain shops within the notified area to 
be demolished, Later on he was given notice that 
cumpengation would be accepted. But after the 
amount was fixed the petitioner appealed to the 
Commissioner, the ground urged being’? that the 
order to pay compensation was not justified because 
the Committee had no power to levy house tax on 
the property concerned. The appeal was rejected 
and the Committee resolved to take action under 
s. 81, Punjab Municipal Act. Application was 
made to the Local Magistrate accordingly and the 
Magistrate passed an order fur recovery under that 
section : 

Held, that the position of a Magistrate in such 
a case was similar to that ofa Magistrate recover- 
ing under the Criminal Procedure Code,a ne 
passed by another Magistrate and that the Magis- 
trate had no authority to determine whether the 
notice was or wes not actually given within six 
months of the demolition of the buildings and so 
tu re-opena matter which was determined by the 
Ocmmissioner'’s order. Lagi v. Municipal Committee, 
Lahore (2), applied. 

O. R. from an order cf the Sessions Judge, 
Karnal District, dated July 10, 1935, 

Mr. S. L. Puri, for the Petitioner. 

‘Mu. R. C. Soni, fir the Opposite Party. 

Order.—On June 18, 1930, the Committee 
of the Notified Area of Karnal served a 

stice on Hari Ram Mahajan of Karnal 
under s. 195, Punjab Municipal Act, requir- 
ing certain shops withinthe notified area 
to be demolished. The President of the 
Committee (the Deputy Ccmmissioner of 
Karnal) refused to withdraw the notice 
on & representation made to him by Hari 
Ram, but on August 18, 1930, gave Hari 
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Ram notice that the Committee was pro- 
pared to accept compensation. in lieu of 
the demolition of the buildings. Hari 
Ram accepted this proposal and asked the 
President to fix compensation which he 
would gladly pay. After some negotiations 
the Committee resolved on November 12, 
1931, to fix the amount at Rs. 450 and 
Hari Ram was informed of this on 
November 20, 1931. On January 23, 1932, 
Hari Ram appealed to the Commissioner 
against the resolution of November 12, 
1931, the ground urged being that the 
order to pay compensation was not justi- 
fied because the Committee had no power 
to levy house tax on the property con- 
cerned. Tne Commissioner rejected the 
appeal finding that the buildings were 
within the notified area limits. 

On May 30, 1934, the Committee resolved 
to take action. unders. 81, Punjab Muni- 
cipal Act. Application was made to the 
Local Magistrate accordingly and the Magis- 
irate passed an order for recovery under 
that section. Against this order Hari 
Ram presented a petition to the Sessions 
Judge and the Sessions Judge has recom- 
mended that this Court should in exercise 
of its power of revision set aside the 
order. The learned Sessions Judge is of 
opinion that the order is illegal because 
(1) it is not proved that s. 195, Punjab 
Municipal Act, has been made applicable 
to the Notified Area of Karnal, and (2) that 
as buildings were admittedly completed in 
November 1929, more than six months 
before notice to demolish them was 
given to Hari Ram on June 18, 1930, the 
notice was ultra vires. 

Before me the learned Counsel for the 
Committee points out thatss.81 and 195, 
Punjab Municipal Act, were extended ta 
the Notified Area of Karnal by Notification 
No. 11832, dated May 29, 1918, (p. 164 of 
Part 1-A of the Punjab Gazztte.) Of this 
notification the Courts must take judicial 


notice. Tse firss objection raised by the 
learned Sessions Judge hes therefore no 
force. 


Counsel for the Committee contends 
that the Magistrate had no jurisdiction to 
question the legality of the Committee’s 
order requiring payment of compensation, 
his function under the provisions of s. 8), 
Punjab Municipal Act, being similar 10 
thet of a Court executing a decree, the 
merits of which do not concern him. In 
ieply petitioner's Counsel argues that it 
was the duty ofthe Magistrate tosee that 
on the facts as stated by the claimant the 
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amount was claimable. that is lọ say 
whether ihe claim was intra vires or ulira 
vires, and that in this case he should have 
decided that it was not claimable because 
the notice to demolish the buildings was 
not given within six months of the 
date of their completion. He relies on 
Kanhaiya Lal v. Emperor (1), and Lagi v. 
Municipal Commitiee, Lahore (2), in sup- 
port of this ergument. It cannot, I think, 
be disputed now that a revision petition 
may be entertained against the Magistrate’s 
order by this Court. This Court has on 
several occasions interfered in such ceses 
where it has found the action of a Muni- 
cipal Committee to be ultra vires (e. g., 
Maya Dass v. Municipal Committee, Chiniot, 
99 Ind. Cas. 1030 (3), and Hafiz Abdulla v. 
Municipal Commiitee, Delhi (4), ¿s well as 


Kanhaiya Lal v. Emperor (1), already 
cited. 

The question às observed in Lagiv 
Municipal Committee, Lahore (2) is kow 


far the Magistrate’s enquiry is to extend. 
The present case is not one in which the 
Municipality’s claim arises out of a con- 
tract or out of a relationship of 
landlord and tenant Hafiz Abdulla 
v. Municipal Committee, Delhi (4), but is to 
recover an amount claimable under the 
previsions of 8.195, Municipal Act. In the 
present case there was the final order of 
tte Commissioner which certainly made 
the amount legally ‘claimahle.’ If there wis 
a mistake regarding the true date of ihe 
completion of the buildings (which the psti- 
tioners had stated to be November 1933, 
ike petiticners could have asked the Com- 
missicner to review his oder. I do net 
ihink it was opento the Magistrate to try 
the question whether owing toa mistake in 
‘procedure tke Commissioner's order was 
incorrect. There sre no provisions indi- 
cating that "ithe Magistrate is epplied to 
in s judicial capacity when an application 
is made to him under s. 81, Municipal 
Act. Had the legislature intended to leave 
it open to the Magistrate to hold a judi- 
cial enquiry some indication of this inten- 
tion would surely have been made in the 
section. See the remarks of Blair, J., in 
W.J. Ellis v. Municipal Board, Mussoorie 
(5). In Lagi v. Municipal Committee, Lahore 
a 2PR 1910 Cr.;4 Ind. Cas. 951; 11 Or. L J 


(2)1 PR 1891 Or. 
_ (3) 99 Ind. Cas, 1030; A IR 1927 Lah, 161; 28 Cr, 
L n 230. 

(4) A 1R 1931 Lah. 315; 133 Ind. Cas, 278; 32 P 
L R112; Ind. Rul, (1931) Lah. 758, 

(5) 22'A 111; A W N 1899, 249. 
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(2), Roe., J., observed that the position of 
a Magistrate in such a case is similar to 
that of a Magistrate recovering under the 
Criminal Procedure Uode a fine passed by 
another. In my view the Magistrate had 
no authority to determine whether ithe 
actually given 
within six months of the demolition of the 
buildings and so to re-open a matter which 
was determined by the Commissioner's order. 
I dismiss the petition accordingly. 
N. Petition dismissed. 


2A RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 56 of 1935 
December 9, 1935 
Paes, O. J. AND Mya Bu, J. 
U OHN PE—APPELLANT 
VETSUS 
FATIMA BIBI—RESPONDENT 

Presidency Towns Insolvency Act (III of 1909), 
s. 55—Amendment of s. 55, necessity of—Transferee 
claiming that he was excluded from operation of s. 55 
—Onus that transfer did not fall withins. 55, should 
be placed on him. 

Per Page, C. J.— When s. 55, Presidency Towns In- 
solvency Act, is construed inthe sense that the onus 
of proving that a transfer of property was not made in 
good faith and for valuable consideration lies upon 
Official Assignee, it imposesan unreascnable and un- 
fair burden upon the Official Assignee. The law 
ought to provide that the onus should lie upon the 
transferee under s, 55 to prove that the transfer was 
made in good faith and for valuable consideration, the 
general rule being thatsuch a transf2r is void as 
against the Official Assignee representing the general 
body of creditors, Ifa transferee claims that he took 
the property bona fide and for valuable considera- 
tion and therefore was excluded from the operation 
of the section, the onus ought to be placed upon hin 
of proving that the transfer did not fall within the 
ambit of s. 55. Official Assignee of the Estate of 
Cheah Soo Tan v. Khoo Saw Cheow (1), Official 
Receiver v, P. L. K.M. R. M. Chettiar Firm (2) and 
Pope v. Oficial Assignee, Rangoon (3), commented 
upon. 

Mr. Doctor for the Appellant. 

Mr. Bose, for the Respondent. 

Page, GC. J.—This appeal is dismissed. 
The question is whether two transfers by 
which an insolvent transferred to his wife 
within seven months of his insolvency all 
his available property, ought to be set aside 
under s. 55, Presidency Towns Insolvency Act. 
It has been held by the Judicial Committee 
of the Privy Council that the onus of prov- 
ing that a transfer of property was not 
made in good faith and for valuable con- 
sideration lies upon Official Assignee: Official 
Assignee of the Estate of Cheah Soo Tan v. 
Khoo Saw Cheow (1), Oficial Receiver v, 


(1) (1931) A C 67; 128 Ind. Cas. 662; AIR 1920P 0 
265; 32 LW 574; 60M L J 210 (PO. : 
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P.L. K. M. R. M. Chåtiyar Firm (2) and 
Popz v. Official Assignee, Rangoon (3). I 
have already had occasion to say, and I 
think it expedient to repeat, that in my 
opinion s. 55, Presidency Towns Insolvency 
Act, construed in this sense imposes en un- 
reasonable end unfair burden upon the 
Official Assignee and it may he that the 
legislature in its wisdom will think fit to 
alter the section in order thet matters may 
be put right. The present csse illustrates 
the unsatisfactory position in which the 
Official Assignee stands. The Official As- 
signee, under the law as it now obtains 
in order to succeed, must satisfy the Court 
that these transfers were not made in good 
faith and for valuable consideration, not- 
withstanding that under s 106, Evidence 
Act, it is provided that “when any fect is 
specially within the knowledge of any per- 
son the burden cf proving that fact is upon 
him.” Jt is usually well nigh impossible 
for the Official Assignee to discharge the 
burden of proof which is cast upon him. 
He represents the general body of creditors. 
Neither he nor the creditors of the insolvency 
in nine cases out of ten have any knowledge 
wh:tever of the circumstences in which the 
transfer thet is being impugned took place 
the transaction being between the insol- 
vent and some third person who, of course, 
may or may not be a creditor. 

In the present case the insolvent is a 
blind man of 62, and he allowed his hard- 
ware business in Rengoon to be managed 
by his sons. There was evidence that in 
1927-28-29 the business was carried on ata 
loss, and it eppeais from entries in the 
ledger that between January 1929 and Octo- 
ber, 1929, the insolvent’s wife had been 
credited from time to tima with compara- 
tively small sums which the insolvent and 
his wife stated had been lent by the wife 
to the business. None of the sons went into 
the wilness-box, and there was no evidence 
as to the way in which these various sums 
were appropriated by the sons in the course 
of the business except that as end when 
tke loans were received payments were 
made to creditors of the business. At all 
material times the insolvent, his wife, the 
transferee and the sons were on good terms, 
and the husband end wife end seme of 

(2) 9 R 170; 131 Ind. Cas. 767; A IR 1931 P C 74; 58 
LA 115; 35 C W N 577; Ind. Rul. (1931) P C 159; (1931) 
Ald 444;53 013373; 60ML J 562; (1931) M WN 
615; 33 Bom. L R 867; 34 L W 36 (P ©). 

(3) 12 R 105; 146 Ind. Oas. 743; A I R 1934P C3; 
60-1 A 862: 6 RP O31380 L J 471: (1933)M W N 
1419; 66 MLJ 1; 39 L W1; (1934) A L J 77; 35 Bom. 
UR 187;38C WNLU7(PC). | 
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their sons were living in the same house. 
On October 26, 1929, an agreement was en- 
tered into between the husband and wife 
in which it was stated that: 

“Whereas the purchaser advanced to the vendor 
Rupees thirteen thousand thres hundrad (Rs. 13,300) 
by three instalments in October 1929 and whereas 
the vendor has agreed to enter into such agree- 
ment of sale of his lands and property described 
in the Schedule hereunder written in payment and 
satisfaction of the said amount now it is hereby 
agrezd as follows: 1. The vendor shall sell to the 
purchaser the land and premises described in the 
Schedule hereunder written in full satisfaction of the 
said sum cf Rupees thirteen thousand three hundred 
(Rs. 13,300) and the purchaser agrees to purchase 
the said land and premises from the vendor in 
full satisfaction of the said amount due to her by 
the said vendor. 2. The vendor shall execute the 
ecnveyance of the said land and premises described 
in the Schedule hereunder written in favour of 
tne purchaser within three months from the date 
hereof.” 

According to the entries in the ledger the 
total sum standing to the credit of the wife 
on October 26, 1929, was Rs. 14,865. On 
January 10, 1930, the transfer of substantial- 
ly all the insolvent’s property was executed 
in favour of his wife in consideration and 
liquidation of this debt of Rs. 13,300, and 
cn January 20, 1930, a further conveyance 
of the remainder of the insolvent’s proper- 
ty wes executed in favour of the wife for 
Rs. 1,500 and entries to that effect are to 
be found in the ledger. There was also 
evidence, which was neither shaken nor re- 
butted, that the wife at all material times 
was possessed of funds out of which the 
loans could have made. Now, the only 
substantial point in favcur of the Official 
Assignee is thatthe recital in the agreement 
of October 26, 1929, that Rs. 13,300 were 
paid by three instalments in October 1929, 
does not tally with the entries in the ledger 
or with the oral testimony in support of those 
entries, which was 10 the effect that the Rs, 
13,300 wera part of sum of Rs. 14,865 that 
had been lent by the wife to the husband 
and/or the sons for the purpose of the busi- 
ness in a number of comparatively small 
p2ymen's between January and October 
1929. The learned trial Judge Braund, J. 
in the course of his judgment observed 


that : 

“It is true that in the recital in the agreement 
it. is said that the money was advanced in three 
instalments, and that does not tally with the ac- 
counts to which I have already made reference, 
But though I donot pretend to be able to explain 
that discrepancy, it does not shake me in my view— 
1 will not say my view necessarily that this is a 
bona fide transaction—but my view that the Official 
Assignee has not established tnat ib is nota bona 
fide transaction.” 


We are invited by Mr. Doctor on behalf 
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of the Official Assignee to hold that the de- 
cision of tLe learned trial Judge was wrong 
and that upon the evidence Braund, J. was 
not justified in finding thatthe Official As- 
signee hed failed to discharge the onus 
which lay upon him of satisfying the Court 
that the transfers were not made in good 
faith and for valuable consideration. As I 
have said, in my opinign—ifa Judge is at, 
liberty to express en opinion upon a matter 
of policy,—the law ought to provide that the 
onus should lie upon the transferee under 
s. 55 to prove that the transfer was made in 
good faith and for valuable consideration, 
the general rule being that such transfer 
isyoid as against the Official Assignee re- 
presenting the general body of creditors. 
Tem firmly of opinion that, if a transferee 
claims that he took the property bona fide 
and for valuable consideration and there- 
fore wes excluded from the operation of the 
section, ihe onus ought to be’ placed upon 
him of proving that the trensfer did not fall 
within the ambit of s. 55. It seems to me 
that the transfer of the whole of the property 
of the insolvent to his wife within so sl.ort 
a lime before his insolvency, especially when 
for some years previously his business had 
been carried on et a loss,is open to grave 
suspicion. On the other hand there was un- 
rebutted evidence thatthe wife hed given 
full value for the properly that wes trans- 
ferred to ker, and the oral testimony in that 
behalf is borne out; at any rate to some 
exlent, by the recitals in the agreement of 
October 1929, and the entriesin the ledger, 
for these documents agree to this extent, 
that they record the fect that payments by 
way of loan tothe insolvent were made by 
his wife. I confess that in this cese my 
mind is balance, and if the onus had been 
upon the transferee, as Ithink it ought to 
have been, to prove that she tock the trans- 
fers in good faith and for veluable consider- 
ation I should have been disposed to hold 
thatthe respendent in the present cease had 
failed to discharge the burden of proof 
that lay upon her. 
ff On the other hand, es ihe onus has been 
he'd to lie upon tle Official Assignee, and 
ihe learned triel Judge was not satisfied 
in the circumstances thet the Official 
Assignee had proved that the transfers 
were made notin good faith and for valu- 
able consideration, I em not prepared 
‘sitting in appeal to hold that the conclu- 
sicn at which the learned trial Judge 
arrived wes incorrect, or that this Ccurt 
would be justifed in reversing his deci- 
sion upin the ground that we are satis- 
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fied that it was proved by the Official 
Assignee that the transfers had been 
brought within s. 55 upon the ground 
that they were not made in good faith 
and for valuable consideration. For these 
reasons, in my opinion, the appeal fails 
any must be dismissed with costs four 
gold mvhurs. Let a copy of this judgment 
be forwarded to the Government of India - 
and to the Local Government. 

Mya Bu, J.—I agree. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 400 of 1933 
April 4, 1935 
COLDSTREAM AND JAT LAL, JJ. 

PEOPLES BANK or NORTHERN 

INDIA, LTD.—PLAINTIFE—APPRLLANT 
versus 
HARGOPAL AND oTagRs—DEFENDANTS 
—RESPONDENTS 

Company~—Director - Director acting as agent of 
Bank—-Sutt in respect of the transaction- Limita- 
tion— Limitation Act (IX of 1908), Sch. I, Art 90 
—Application for loan by Director's munim— 
Director supporting it fraudulently—Money used for 
tenefit of Director's firm —Munim becoming insolvent 
—Liability of Director—Succession Act (XXXIX 
of 1925), s. 306—Breach of quasi-contract —Liabili- 
ty of legal representatives. 

Where a Director of a Bank acts in a transaction 
as its agent, a suitagainst him in respect of the 
transaction is one by a principal against an agent 
and is governed by Art. 90, Limitation Act. 
Daulat Ram v. Bharat National Bank (3), followed, 
Bank of Multan v. Hukam Chand (1) and Bhim 
Singh v. Official Liquidator, Union Bank of India 
(2). dissented from. 

A remedy for a wrongful act which was not a 
mere tort but a breach of a- guasi-contract, done 
by a deceased person, canbe pursued against his 
legal representatives where property belonging to 
another person has been appropriated by the de- 
ceased and added to hisestate. Such an action is 
not one excluded by s. 306, Succession Act. Kumeda 
Charen Bala v, Asutosh Chattopadhya (R), referred 
to. 

The defendant was Director of a Bank and an 
application by his munim for loan from the Bank 
was supportei by a statement as tohis business 
and property. This was known by the defendant 
to be untrue. The loan was in reality for the bene- 
fit of the defendant's firm and the receipt of the 
money was entered in the books of thefirm. The 
Bank sued the munim for money but he had been 
adjudicated insolvent during the suit : 

Held, that the defendant had acted dishonestly 
in sanctioning the loan application and was liable 
for the fraud. Themoney ostensibly lent to the 
munim wasadded to the defendant's joint family 
estate and was recoverable therefrom. f 

F.C. A. from a decree of the Senior Sub- 
Judge, Gujrat, dated November 28, 1932. 

Messrs. Daulat Ram and Basant Krishna, 
for the Appellant. 

Messrs. Chaman Lal Dewan and Jagan 
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Nath Talwar: for Messrs. Baijnath 
Kidar Nath, for the Respondents. 
Coldstream, J.—The suit from which 
this appeal arises was instituted on 
March 12, 1932, by the Pecples Bank of 
Northern India against Muhammad Ali and 
Har Gopal who were members of the Local 
Board of the Bank at Gujrat, Muhammad 
Ali being Chairmun of the Board, to recover 
Rs. 5,000 with interest fromthe defendants 
as damages for loss suffered on account of 
their negligence and frand in sanctioning 
aloan of Rs. 5,000 ostensibly in favour of 
one Karam Singh,, on January 21, 1927. 
The plaintiff's case was that Karam Singh 
who was impleaded asa defendant pro forma 
was at the time Munim of the firm of Gur 
Sahai-Dhere Shah of which Har Gopal was 
a member, that his application for the loan 
was supporied by statements as to his 
business and property known by the other 
defendants to be untrue, and that the loan 
was in reality taken for the benefit of Har 
Gopal’s firm. The Bank had sued Karam 
Singh and obtained a decree for Rs. 6,026 


and 


against him on.the basis of a promissory. 


note undertaking to re-pay Rs. 5,000 with 
interest at 9 per cent. but Karam Singh had 
been adjudicated a- bankrapt during the 
suit and all that could be recovered was 
Rs. 226-6-9. The Sub-Judge, lirst Class, 


who tried the suit found it proved that Har . 


Gopal had committed a fraud as. alleged, 
but dismissed the suit holding that it was 
barred by limitation, the cesé being 
. governed in his opinicn by Art. 36, Limite= 
tion Act. The Kank has.appealed. Har 
Gopal died pending the appeal and his two 
. sons have been impleaded as his represent- 
atives. The first ground of appeal iaken 
jn the memorandum lus not been pressed 
before usand the only points for decision 
by us are whether the snit is barred by 
limitation, whether Har Gopal acted fraudu- 
lently.and negligently es alleged by the 
plaintiff and whether a decree cen be 


passed executable against the estate of Har . 


Gopal in possessicn of his sons. 

In applying Art. 36, Limitaticn Act, the 
learned Sub-Judge has relied upon Bank of 
Multan v. Hukam Chand, 71 Ind. Cas. 899 
(1) which wes followed in Bhim Singh v. 
Official Liquidater, Unien Bank of India (2). 
Neither of these decisions releted toa suit, 
the decree appealed against in each case 
having been passed in proceedings upon an 
applicaticn under e. 235, Indien Companies 
Act. In both these cases it wes held by 

(1) 71 Ind. Cas, 899; AI R 1923 Lah. 58. 

(2) 8 Leh, 167; 100 Ind. Cas. 907; 
pab. 433; 28 PL R 363, 
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this Court that en application to recover 
compensation from an ex-director cf a 
compeny in respect of an alleged act of 
misfeasance or breach of trust wes governed 
‘by Art. 36, Sch. I, Limitation Act. A case 
on all fours with the present one in Daulat 
Ram v. Bharat National Bank (3). That 
was an appeal against a decree passed in a 
suit brought by the Bharat Nationel Bank 
against the Chairman of its local directorate 
in Hoshiarpur torecover advances made in 
bad faith. It wes held that in each case it 
is a question of fact as to whether the 
Director whose acis are brought into question 
wasin the circumstances of that particular 
case, in the position of a trustee, a partner 


oren agent tothe Company or to the body 


of share-holders; and that as in the case 
before the Court the defendent in acting as 
the Chairman of the Local Board of 
Directors, wes, so far as the transaction in 
respect of which he -had been sued, ecting 
as agent to the Bank, the provisions Art. 90, 
Limitation Act applied. _ 

It was remarked by the learned Judges 
that the only question argued inthe Bank of 
Mulian case (1) which had been referred to 
in argument was whether Art. 36 ors. 10 
applied. Fforde, J., who delivered the 
judgment was party tothe later judgment 
in Bhim Singh v. Official Liquidator, Union 
Bank of India (2). In deciding in that 
judgment that an application under s. 235 
was barred under Art. 36, Limitation Act, 
he distinguished the Bharat National Bank 
case (3) from the Mulian Bank case (1) on 
the ground that the latter was an applice- 
tion under s. 235, Companies Act, and the 
former a suit by a principal. against an 
agent, and obseived that the question of 
limitation governing an application under 
s. 235, Companies Act, had not heen fully 
dealt with in the Bharat Natiunal Bank 
case (3). In concurring with Fforde, J., 
Harrison, J, edded that the application 
disclosed nothing beyend misfeasance, 
malfeasance and non-feasance and that the 
Liquidator had so defined and limited his 
position as to make it Impossible to sub- 
stantiate the contention thet the application 
would be governed by any Article other 
than Art. 36. 

, The view adopted by this Court in Bank 
of Multan x. Hukam Chand, 71 Ind. Cas. £99 
(1) and in Bhim Singh v. Official Liquidator, 
Union Bank of India (2), that ¿n cpplica- 
tion under s. 235, Ccmpanies Act, is 
governed by Art. 36, wes dissented from 


ae '5Lah, 485; 79 Ind. Cas. 740; A IR 1524 Lah 
5 : 
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by the Bombay High Court in Govind 
Narayan v. Rangnath Gopal (4). Marten, 
C. J. and Patkar, J., in separate judgments 
held, in agreement with the Allahabad 
Court's judgmient in In the matter of the 
Union Bank, Allahabad (5), that a mis- 
feasance application under s. 235, Com- 
panies Act, was governed by Article 120, 
Limitation Act, as the claim made was not 
one independent of contract, to which Art. 36 
would apply, and as Arts. 115 and 116 would 
not apply where there was no specific 
breach of a specific contrach made by one or 
more individuals with the person making 
the claim. The applicability of Art. 90 was 
not considered. 

The Allahabad Court also declined to 
follow the Multan Bank case (1) and Bhim 
Singh's case (2) on this point when the 
questions what articles of the Limitation 
Act governed applications under s. 235, 
Companies Act, and from what date in such 
cases, the limitation would run, came before 
a Full Bench in Shiam Lal v. Official 
Liquidator U. P. Oil Mills Co. (6). 
Previous decisions of the Court had been 
that a misfeasance application. under s. 235, 
Companies Act, was governed by Art. 120. 
Mukerjee, J., adhered to the view that the 
only-article applicable was that article, and 
was of opinion that limitation would start 
from the winding up order. The conclu- 
sion reached by Sulaiman, ©. J., with . 
whom King, J:, concurred, was that an 
application under s. 235, Companies Act, 
would be governed by that article of the 
Limitation Act which would be appropriate 
according to the relief. sought had the 
application been a suit brought for seeking 
the same relief on behalf of the Company, 
end that the starting point for limitation 
“would vary with the particular article which 
applied to the facts of the. case. The judg- 
ments of the different High Courts on the 
question, what article of the Limitation Act 
. governed misfeasance applications, were 
reviewed in 1933 by the Judicial Commis- 
sioner of Sind in Karachi Bank, Lid. v. 
Shewaram (7). His view was that Art. 36 
could noi apply to such an application, the 
misfeasance not being independent of 
contract and that Art. 115 was applicable to 


(4) 54 B 226; 127 Ind. Cas. 305; A IR 1930 Bom 
572; 32 Bom. L R 232; Ind. Kul. (1930) Bom 


529. . 
(5) 47 A 669; 88 Ind. Cas. 785; AI R 1925 All. 519; 
23A L J 473. , 

(6) A IR 1933 All 759; 115 Ind. Cas. 893; (1933) 
A L J 1203; 6 RA 184 (F B). 

() AIR 1933 Sind 103; 143 Ind, Cas. 718; Ind, - 
Rul. (1933) Sind 143. < 
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the facts of the particular case before him. 
I have referred to all these judgments 
becuse they are of interest as showing 
that the view taken in the Multan Bank case 
(1) and Bhim Singh's case (2) on which the 
learned Subordinate Judge has relied has 
been rejected by other High Courts as 
authority for any other proposition than that 
where limitation for an application under 
s. 235, Companies Act, begins to run from 
“the time when the right to sue accrues,” it 
will run from the time of the malfeasance. 

It appears to me clear from the wording 
itself of sub-s. (3) of s. 255, Companies Act 
that it cannot be laid down that any 
particular Article of the Limitation Act, will 
apply to all applications under the section. 
As pointed out by Sulaiman, C. J. in Shiam 
Lal v Official Liquidator, U. P. Oil Mills 
Co. (6), the application might ask for a 
relief, which, had it been a suit, would have 
been governed by Art. 90 or Art. 115 or 
Art. 116, or if no special Article was appli- 
cable, by Art. 120. The Division Bench 
judgment in Daulat Ram v. Bharat National 
Bank (3) has not been overruled by this 
Court so far as lam aware. In my opinion 
it appties fully in the circumstances of this 
case. In the present case there can be no 
doubt, in my opinion, that Hargopal acted in 
the transaction, under consideration as an 
agent of the Bank. The suit: against him 
was-a suit by a principal against an agent 
to which Art. 90, Limitation Act, applied 
end was, therefore, not barred by time. 
That Har Gopal acted dishonestly in-sanc- 
tioning Karam Singh's application -for the 
loan is proved beyond any doubt by the 
evidence in the case which makes it clear 
that the application was presented in bad 
faith by Keram Singh who was Munim of 
Har Gopal’s firm Gur Sahai-Dhera Shah 
(Gur Sahai is Har Gopal’s brother end Dhera 
Shah was his father) and took the money 
for the firm with the connivance -of Har 
Gopal. The application form misrepresent- 
ed the applicants circumstances to the 
knowledge of Har Gopal. The plea that the 
loan was sanctioned upon'a recommendation 
by the Local Manager was false. Karam 


` Singhin his jawab-1-dawa stated that the 


receipt of the money was entered in the 
firm’s books. The firm admitiedly kepi the 
usual account books and they were with 
the firm. Tre account books have been 
withheld. - : 
it is contended on behalf of Har Gopal's 
son that the principle actio personalis 
moritur cum persona precludes the survival 
of the right to sue against them. There js, 
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however, no doubt thaf a remedy for a 
wrongful act which wasnot a mere tort but 
a breach of a quasi contract, done by a 
deceased person, can be pursued against 
his legal. representatives where property 
belonging to another person has been ap- 
propriated by the -deceased and added to 
his estate, see “Kumeda Charan Bala v. 
Asutosh Chattopadaya (8). Such an action 
is not one excluded by s. 306, Succession 
Act. The money ostensibly lent to Karam 
Singh was added’ to Har Gopal’s joint family 
estate and is recoverable therefrom. For 
these reasons I would accept this appeal so 
far as Har Gopal’s representatives are 
‘concerned, and setting aside the judgmert 
appealed against, grant the appellant a 
decree for Rs. 5,250 and costs throughout 
executable against the estate of Har Gopal 
in the possession of his sons. 

Jai Lal, J.—I agree. 

N: Appeal accepted. 

(8) IT CWN 5; 16 Ind. Oàs. 742. 


BOMBAY HIGH COURT 
Criminal Revision No. 192 of 1935 
August 1, 1935 
Braumont, O. J. anp N. J. WADIA, J. 


GULABRAO LAXMANRAO CHANDGUDE 
i —Acovssp 
versus 4 


EMPEROR—Oprosirs Party `’. 

Criminal Procedure Code (Act V of 1898), s. 12 (2)-~ 
Mere definition óf areas, if can exclude jurisdiction 
of Magistrate in -rest of district, ` : 

The mere definition of areas- cannot be taken 
as a provision excluding jurisdiction in tha’ reat 
of the district, Sub-s. (2) of s. 12, Criminal Proce- 
dure Code, clearly requires some provision exclud- 
ing jurisdiction in the rest of the district, which 
is either express or must be inferred by necessary 
implication. 

Gr. R. against an 
Judge, Poona. 

Messrs. B. R. Ambedkar and V. D. 
Limaye, Tor the Accused. 

Mr. P. B. Shingne, for the Crown. 

Beaumont, C. J.—This is a revision ap- 
plication asking us to review an order 
made against the applicart under s. 118, 
Criminal Procedure Code, directing him 
to execute a bondin the sum of Rs. 2,000 
with one surety for the like amount to be 
of good behaviour for one year. 

The oaly point of law which arises in 
revision is as to the jurisdiction of the 
Magistrate who dealt with the matter. 
The case was originally on the file of 
.the Sub-Divisional Magistrate, First Class, 
Eastern Division, Poona, and it was trans- 


order of the Sessions 
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ferred from his file by the Additional 
District Magistrate, Poona, to the file of 
the Special Magistrate, First Class, Poons 
Cantonment. Now having regard to the 
provisions of ss. 107 and 110, Criminal 
Procedure Code, in order to establish 
jurisdiction in the Magistrate to make an 
order, it must be shown that the village 
where the accused lives and where the 
act complained of has been committed (i. e., 
the village of Supe), is within the local 
jurisdiction of the Special Magistrate, 
First Class, Poona Cantonment. The 
village of Supe is admittedly not within 
the limits of the Poona Cantonment, but it 
is within the limits of the Poona District. 
.The questicn whether the Magistrate of 
-Poona Cantonment has jurisdiction or not 
in the whole of the Poona District depends 
on the construction of s. 12, Criminal Pro- 
cedure Code. Sub-s. (1) of that section 
provides that the Local Government may 
appoint as many persons es it thinks fit, 
besides the District Magistrate, to- be 
Magistrates of the first, second or third 
class in any district outside the Presidenc 
towns. And then it goes on: 
“The Local Government or the District Magis- 
trate subject to the control of the Local Government 
may, from time to time, define lcal areas within 
which such parsons may, exercise all or any of 


the powers with which they may respectively be 
invested under this Gode,” 


So that under that section the Local 
, Government can appoint a Magistrate in 
- a particular, district, and then the Local 
Government or the District Magistrate may 
‘carve up the district and define parti- 
cular areas within which particular Magis- 
trates are to exercise their functions. If 
the matter stood there, it might be sug- 
gested that where the District Magistrate 
has made an order directing that a part- 
cular Magistrate is to exercise jurisdiction 
within a particular area, the jurisdiction of 
that Magistrate is confined to that area and 
does not in future extend to the rest of 
the district. But then comes sub-s. (2) 
which says: 
“Except as otherwiso provided by such definia 


tions the jurisdiction and powers of such persons 
shall extend throughout such district,” 


That seems to me io be a saving clause 
which prevents ihe mere carving up of the 
district into areas amongst Magistrates 
from having the effect of depriving Magis- 
trates of jurisdiction in the whole district, 
unless the order defining the areas so 
provides. It is obvious to my mind that 
ths mere definition of areas cannot be 
taken asa provision excluding jurisdic 
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tion in ihe rest of the district, for if it 
did, sub-s. (2) would be meaningless. I 
think the sub-section Clearly requires some 
provision excluding jurisdiction in the resi 
of the district, which ‘is. either express or 
must be inferred by necessary implication. 
Now in the presentcase, on October 15, 
1934, the Local Government appointed 
the Magistrate whose juisdiction is al 
present in question, Khan Bahadur M. N. 
Mehta, to be an Honorary Magistrate, in 
the Poona District, and conferred on him 
the Magisterial powers therein mentioned, 
those powers being first class powers and 
additional powers (inter alia) under s..110, 
Criminal Procedure Code. So that there 
is no doubt that under that notification 
Khan - Bahadur Mehta would have jurisdic- 
lion to deal with this cese in the Poona 
District. The District Magistrate, Poona, 
by an order deted January. 27, 1925, de- 
fined the areas in which certain Magistrates 
were to exercise jurisdiction and directed 
that Khan Bahadur Mehta was to deal 
with certain cases in Poona Cantonment. 
But Ahere: is nothing in that crder of the 
Distriet -Magistrate which either expressly 
or b mecessary implication confines the 
jurisdiction of Khan Bahadur Mehta to 
the particular area in which he is directed 
‘to’ exercise jurisdiction. That being so, | 
think that, under sub-s. (2), 8. 12, Khan 
Bahadur Mehta continued to have jurisdic- 
‘tion. in the whole of the Poona District, 
-and that, with the consent of the District 
Magistrate, or the- Additional District 
Magistrate, he was competent to ‘try any 
-cage arising in the: Poona District. 
Dr. Ambedkar referred us lo a 
.Kunja Behari, Lal. Vv. Lanua (1). That is 
not an authorized report. But if the view 
-of the Court in the case was that the mere 
act of a District Magistrate in carving’up 
a district and ellotting 2 particular area, to 

a particular £ 


irate to that erea and depriving pim of 
jurisdiction over the resb of the district, I 
can only say, with great respect to the 
Court, that | do not agree with the deci- 
sion. That, in my opinion, is not the 
. proper constiuction of s. 12 of the Code. 
There is, in my opinion, no other, ground 
on which we can interfere in revision, and 
therefore, the application must be dis- 
missed. f 

N, J. Wadia, J.--1 agree. 

N: Application dismissed. 

(1) 19 A L J.T; AIRBR1921 All 126; 59 Ind. Gas. 
554; 22 Or, L J 122, : 
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-in 153 Ind. Cas. 238. 


case, - 


- and 


Magistrate had the effect-of,. 


restrictivg the- jurisdiction of that Magis- ee ee 


~ 


16216 
LAHORE HIGH COURT . 
Letters Patent Appeal No. 65 of 1934 
: January 29, 1935 
ADDISON AND Din MOHAMMAD, Jd. 
UMRAO SINGH AND ANOTHER—DEOREE- 
HOLDERE—ÅPPELLANTS 
versus 
Hafiz MUHAMMAD ABDULLAH AND 


CTHERS—J UDGMENT-DEBTORS—-RESPONDENTS. 

Limitation—Execution—One decree against 
number of persons, each requiring to pay his share 
of decretal amount— Whether amounts to separate 
decrees—Limitation, whether applies separately— 
Res judicata—Constructive res judicata, whether 
applicable to execution proceedings. 

Where a decree is obtained against a number. of 
judgment-debtors requiring eacn of them to pay his 
own share only of the decretal amount and the 
custs, the decree must be considered as four separate 
decrees against the’ judgment-debtors individually, 
the mere fact that the decree was written on one 
sheet of paper making no difference. Consequent- 
ly, the rule of limitation would be applicable sepa” 
rately to each sum decreed against each so that 
time begins.to run as regards him individually 
irrespective of the period of limitation as .regaras 
others. Dhirendra Nath v. Nischintapore Co. (1), 


followed. 
Principle of constructive res judicata nay be 
applied in execution proceedings. Gadigappu 


Shani apa v. Shadoppa Gurushedappa (2), follow- 
ed. ` 


L. P. A. from the judgment, of Agha 
Haidar, J., dated April 27, 1934, reported 

Mr. Sewaram, Singh for {he ‘Appel: 
lants. i 

Messrs. Zafar Ullha Khan and -Asad 


Ullah Khan, for ihe ‘Respondents. 


Addison, J.—On May 19, 1927, Umrao 
Singh and Gurbakhsh Singh obtained a 
decree for Rs..45,535 with costs amounting 
to Rs. 2,127-4-0. against Barkat Ullah, 
Hafiz Muhammad Abdullah, Abdul Rahim 
Abdul Aziz. The decree was 
the result of à compromise. By the decree 
each defendant had to pay his own,share 
only, that is, Rs. 13,3884 out of the 
decretal amount and Rs. 531-13-0 out of 
Interest was also to run on the 
decretal amount at ten annas. per, cent per 
mensem. 4 795 


On November 1, 1927, the decree-holders 
epplied to execute tne decree agains: 
Abdul Aziz, and on November 4, 1927, 
they made three separate „applications to 
execute the decree against the other three 
judgment-debiors,, including Muhammad 
Abdulleh with whose case we are now 
concerned. Muhammed Abdullah paid 
Bs. 7,000 on December 6, 1927, and cn De- 
cember 19, 1927, the application to execute 
the decree against him was consigned to 
the Record Room. , 


1933. 


e 

On October 19, 1928,%he decree-holders 
applied for execulicnagainst all the four 
judgment-debtors jointly for the recovery 
of the balance of the decretal amount. It 
was admitted that Rs. 7,000 had been 
paid by Muhammad Abdullah end execu- 
tion was sought against him for Rs. 4,384 
plus his share of the cosis, Rs. 531-13-0. 
This application was consigned to the 
Record Room on October 24, 1928. On 
November 1, 1928, the decree-holders put 
in an fapplication for execution against 
Muhammad Abdullah and the others for 
various amounts due under the decree. 
This was again a joint application. The 
claim against Muhammad Abdullah was 
for the sum of Rs. 4,384 puls Rs. 531-13-0 
plus Rs.. 4-8-0 additional costs, total 
Rs. 4,920-5-0. On May 28, 1929, Muham- 
mad Abdullah paid this amount in: full. 

“The case came before-the Court on May 31, 
1929, when the following order was re- 
‘corded. > ve, 

“S. Sampuran Singh is present on behalf of the 
decree-holders. Barkat Ullah and Muhammad 
Abdullah have deposited their share of the money. 
No attachment of Abdul Rahim (another of the 
judgment-débtors) hes taken place, On the other 
hand, he has raised an objection that credit has 
not been given for Rs, 1,500.” 

The proceeding therefore continued in 
connection with thé plsa raised by Abdul 

. Rahim. With this objection we are not 
concerned. The joint application was final-. 
ly dismissed for want of prosecution on 
July 26, 1929. On July 15, 1930, an ap- 
plication for execution was made against 
Muhammad Abdullah alone. It was not 
shown in this application what amount was 
due from him. Apparently, he was teated as 
being liable for the whole decree. The 
Court Ahlmad made a report to the effect 
that no decretal amount was ‘outstanding 
‘against Muhammad Abdullah. The next 
day, viz, July 16, 1930, the Court passed 
an order to the effect that Counsel for the 


decree-holders was present and requested: ~ 


that the application might. be returned to 
him for amendment, and this was allow- 
_ed. The namd of Muhammad Abdullah 
was then erased from the body of the peti- 
tion and that of AbdulAziz substituted 
These proceedings terminated for want of 
‘prosecution on October 17, 1939. 


The last application for execution was 
made on July 16, 1932, This also was 
against Muhammad Abdullah alone. It 
was stated in. this petition that be was 
still liable to pay Rs. 1,702 along with in- 
terest. Muhammad Abdullah resisted the 
petition onthe ground that it was barred 
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by time and by the rule of res judicata 
as wellas bythe fact that it had not 
been put into Court by a duly authoris« 
el person. The executing Court directed 


execulionto proceed and he appealed 
to this Court when Agha Haidar, 
J. held that the application was 


barred by time as well as by the rule of 
res judicata. He did not consider it neces- 
sary to decide the third objection taken 
to the execution. Against this decision 
this Letters Patent Appeal has been pre- 
ferred. 

There is ample authority that a decree 


.of the nature described must be consider- 


ed as four separate decrees against the 
judgment-debtors individually, the mere 
fact that ihe decree was written on one 
sheet of paper making no differnce. In 
Dhirendra Nath v. Nischintapore Co., 
36 Ind. Cas. 398 (1) in suit for recovery of 
arrears ofrent in respect of three tenan- 
cies held by the defendants, a decree was 
made, which at the instance of the plain- 
tiffs specified the sums due in respect of 
and leviable from each of the tenancies, 
and it washeld that the position was’ pre- 
cisely the same as if the plaintiffs. had 
brought three distinct suits against the 
defendants, one in respect of each tenancy, 
and had obtained three different decrees. 
Consequently the rule of limitation would 
be applicable separately to each sum de- 
creed against each tenancy so that an 
application for execution of the decree in 
respect of the sum leviable from one of 
the tenancies would not under Art. 182 
protect fromthe bar of limitation the 
decree in respect of the sums leviable from 
fhe other tenancies. 

This is a case very similar to the pro- 
sent. The first application against Muham- 
mad Abdullah for execution ended on 
December 19, 1927. During the course of 
it .he paid Rs. 7,000. The second appli- 
cation which was a joint one against all 
the four judgment-debtors, ended on Oo- 
tober 24, 1928. The third application 


-was also ajoint one against the judgment- 


debtors. During the course of if Muham- 
mad Abdullah paid the complete amount 
due except the interest allowed by the 
decree as to which no warrant issued. 
During this execution, on May 31, 1929, 
an order was passed by the Court that 
Muhammad Abdullah had deposited his 
share of the decretal amount and the pro- 
ceedings terminated against him on that 
_(1) 36 Ind, Cas. 398; A 1R 1918 Cal, 929; 26 C L 
J 118; 22 C WN 192, 
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date. This order was passed in the 
presence cf the decree-holders’ agent. The 
contention before the Single “Bench and 
before us is thet this execution proceed- 
ing terminated so far as Muhammad 
Abdulleh was concerned, on. May 31, 1929, 
and not on July 26, 1929, when it ter- 
minated against certain others of the 
‘judgment-debtors. This is undoubtedly, the 
correct view. 
mad Abdullah was a separate decree and 
what was done as regards the others did 
not affect him. Though there was a joint 
application, for execution, it must be 
treated as four separate applications. 
against each of the judgment-debtors. 
We have no -hesitation in holding that so 
far as the execution application against 
Muhammad Abdullah was concerned, the 
‘final order passed was on May 3], 1929. 


We now come to the Application cf 
July 15, 1930, which was against Muham- 
mad Abdullah alone. When the Ahlmad 
of the Court reported that nothing was 
due from him, this application was taken 
back for amendment and his name was 
struck. out and the name of Abdul Aziz 
substituted forhis name. This, therefore, 
was not an application for execution 
against Muhammad Abdullah and cannot 
be treated as such. - The present applica- 
tion which is under consideration was put 
im on July 16, 1932. That application was 
- thus filed more than three years after the 
final order in the previous application 
against Muhammad Abdullah, which was 
passed on May 31, 1929, and it was un- 
doubtedly barred-by time. 


We are also of opinion that the appli- 
cation is barred by the general doctrine 
of res judicata. On May 31, 1929, the Court 
recorded sn order inthe presence cf the 
decree-holders thet Muhammad Abdullah 
had deposited his stare of the decretal 
amount. Then the application of July 15, 
1930, was put in against Muhammad 
Abdullah. The Court Alimad reported that 


nothing was due from him. This was accept- - 


ed by the decree-holders and the execution 
issued against Abdul Aziz whose name 
was substituted for that of Muhammad 
Abdullah. The matter thus came twice 
before the Court which held that the de- 
cree had been satisfied sofaras Muham- 
mad Abdullah was concerned. We arein 
agreement with the decision in Gadigappa 
Chanbasappa v. Shidappa Gurushedappa (2), 


(2) 48 B 638; 83 Ind, Cas, 155; A IR 1924 Bom, 
495; 26 Bom. L R817, E AE 
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at p. 631*, that thé principle of constructive 
ves judicata may be epplied in execution 
proceedings. It follows that the decree- 
holders cannót- be now allowed to agitate 
that something for interest is still out- 
standing against Muhammad Abdullah. 

For the reasons given, we dismiss this 
appeal with costs. 


D. Appeal dismissed. 
*Page of 48 B.—[£d.] 


PATNA HIGH COURT 
Civil Appeal No. 33 of 1935 
January 8, 1936 
_. DEAVLB AND Acarwata, JJ. 
GOPALJI JHA AND OTHERS-—DERFENDANTS - 
—APPBLLANTS | 
h VETSUS 
GAJENDRA NARAYAN SINGH AND 
OTABRS:~PLAINTIFFS AND OTAERS— 
DEFENDANTS—RESPONDENTS ' 

Estates Partition Act (V B. C. of-1897), ss. 5 (4), 77 
—Partitioi—Different proprietors severally possess- 
ing shares—Several shares should be allotted first and 
then division of joint estate should be made—J uris- 
diction — Revenue Court having jurisdiction to 
entertain partition proceedings—Mere error in ex- 
ercise of jurisdiction—Proceeding, whether void— 
Interference by Civil Court—Injunction to Batwara 
Courts. y 

Where the proprietors are in several possession 
of specific mauzas corresponding to their shares 
and also have undivided shares in the rest of the 
estate, the portion of the parent estate in the seve- 
ral possession of each proprietor should first be 
allotted to him, and then his share on division of 
the joint portion, without any allowance for any 
increase or decrease in the assets of the several 
portion since it is assigned to him for separate 
enjoyment. Kalanand Singh v. Kamalanand Singh 
(1), followed. y 

If the Revenue Qvurt has assumed jurisdiction 
correctly, that is tò say that if by reason of its 
local situation and pecuniary authority, or by reason 
of the subject-matter, or the position of the parties, 
the Revenue Court has power under the statute to 
entertain the partition proceeding, then not every 
error in the exercise of that jurisdiction will in- 
validate the proceeding and render it null and 
void, or entitle the Civil Court to correct it, 
Radha Kanto v. Mathura Mohan (3), followed. 
Jitendra Gopal Roy v. Matangini (2), dissented 
from.. 

The Civil Court should be very slow to interfere 
with the jurisdiction which is exercised by a 
Revenue Court upon powers conferred by tne Estates- 
Partition Act. When such interference, is invoked, 
the facts must be scrutinized with particular care. 
The Civil Court has no power to issue injunction to 
Batwara Oourt; it falls to the Revenue Officers, 
during the batwara, to consider and decide for 
themselves whether or not s, 77, Bengal Estates 
Partiticn Act applied to the case, and in such 
matters, the jurisdiction -of the Civil Court is limit- 
ed, ‘Rajkeshwar Singh v. Shyam Bihari Singh. (4), 
relied on, | É 


1935 
CO. A. from the original order of the Sub- 


Judge, Darbhanga, dated December 11,. 
1934 


Messrs. R. K. Jha and R. Choudhury, for 
the Appellants. ik 

Messrs. 9. M. Mullick, B. P. Sinha and 
N. K. Prasad, II, for the Respondents. 

Dhavle, J.—This is an appeal against an 
interim injunction restraining defendants 
Ist party from proceeding with the 
Collectorate batwara of mahal Parhal 
Keotgawan, tauzi No. 10066 inthe District 
of Darbhanga. Plaintiff's share in the 
estate is 8 annas, defendants Ist party 
owning 4 annas and defendants 2nd party 
the remaining 4 annas, In October 1922; 
the plaintifis applied to the Collector of 
Darbhanga for a partition of the estate. 
The application was opposed by defendants 
Ist party on the ground of a previous parti- 
tion, but the objection wes disallowed and a 
proceeding under s. 29, Bengal Estates 
Partition Act, 1897, recorded in July 1923. ` 

There were ‘prolonged disputes at the 
raibandi stage, and when the matter came 
up before Mr. Heycock, Member of the 
Board of Revenue, in November 1929, there 
was a compromise, which however led to 
further disputes at the next stage, so much 
so that in the patiibandi appeal Mr. Dain, 
then Member of the Board of Revenue, 
passed an order that the parlies were to 
remain in possession of 5 out of the 7 mauzas 
that constituted the estate exactly as they 
had ‘been doing under certain private 
arrangements since 1889 and that thé other 
2 mauzas, which only represent a little over 
1 per cent. of the estate, were to be divided 
among the parties according to their shares. 
This was in December 1933, and after un- 
successfully endeavouring to obtain a review 
of the order of the Board, the plaintiffs sued 
in September 1934, for various declarations 
and for a permanent injunction restraining 
the defendants from taking any step in the 
batwara case for allotment of patiis in 
accordance with the order of the Board of 
Revenue. They also applied for an interim 
injunction of the ground that a pattibandi 
on the basis of the order in question would 
cause them great and irreparable loss and 
wrongful damage. The learned Subordi- 
nate Judge allowed the injunction. Defend- 
anis ist party have accordingly preferred 
this appeal and elso an application in 
revision in case it is found that no appeal 
lies. As it has not, however, been contended 
before us on behalf of the plaintiffs that no 
appeal lies, it is unnecessary to refer further 
the revisional application, 
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There was and is no dispute between the 
shares of the parties. The disputed 
ratbandi, as Mr. Dain calls it in para. 4 of 
his order, comes to a little over Rs. 30,000, if 
Itehar, the largest mauza of the estate, 
around which these disputes have centered, 
be valued at Rs. 9,700, as was originally 
done by the Partition Deputy Collector. 
This valuation of Itahar was reduced by 
the Collector on appeal; on a further appeal 
there was a remand by the Commissioner, 
and another Partition Deputy Collector 
reduced the valuation to Rs. 5,056, which 
was raised by another Collector to Rs. 8,053 


‘but again reduced by another Commissioner 


to Rs. 7,814 before the mattef, went up to 
Mr. Heycock in 1929 and was compromised. 


In the view that Mr. Dain took, it became 


unnecessary for the final Revenue Authority 
to fix the valuation of the mauza, but I have 
referred to the matter because the plaint 
endeavours to make out a case of losts (?) to 
the plaintiffs on the ground that the order of 
the Board would give them assets amount- 
ing to Rs. 14,407 out of a total valuation of 
over Rs. 30,000. Reduce the valuation of 
Itahar tothe figure (Rs. 7,814), adopted by 
the highest Revenue Authority that. has yet 
looked into the matter, and the valuation of 
the entire estate amounts to less than double 
the assets that would come to the plaintiffs 
(and ltahar is not among them) under the 
order of the Board for their 8 annas share in 
the estate. A 

It has been contended on behalf of the 
appellants that no suit lies for setting aside 
the pattibandi order of the Board of 
Revenue. Prima facie that would appear 
to beso, but it has been urged on behalf of 
the plaintiffs that the order of the Board 
affects the extent of their interest in the 
estate and that, therefore, the Civil Couri 
has jurisdiction to entertain the matter. 
The question arises in this way. There were 
private arrangements made in 1889 by all 
the proprietors among themselves, and in 
accordance with them the plaintiffs’ pre- 
decassors came into exclusive possession of 
three waole mauzas besides 109 bighas in a 
fourth mauza, the balance of which was 
similarly given to the predecessors of 
defendants 2nd party while Mauza Itahar, 
which was purchased by defendants lst 
party in 1911, was given exclusively to their 
prejecessors-in-title. ‘The Board has founil 
that defendants Ist party have “improved 
their proparty, bath by drainage and irciga- 
tion, and also by the discreditable method 
of driving raiyais off the land.” 

The arrangements of 1889 were not 
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. embodied in eny registered decuments; 
they were to remair in force for 15 years 
but had.not been put en end to wken tLe 
plaintiffs applied for the batwara atter the 
expiry cf anetker 18 yeers ot so. Itis 
private partiticns of this inccmplete kind 
that lead to divergences between ee¢sets 
actuelly held end the shares recorded in 
` the Collector's Lend Registration Depart- 
ment, and varicus methods of dealing ` with 
these divergences have commended them- 
selves io various members of the Board of 
Revenue, as was’ shown in detail by Mr. 
Hubback in thé Chamanpur case of 1932: 
(see Mr. Janak-Kishor’s Selected Decisions 
of the Board -of Revenue, Vol. 4, p. 224). 
Mr. Dain while recognising that the mean- 
ing of the law'-is not ccmpletely beycnd 


`. doubt, adopted Mr. Hubback'’s view that 


in a case like the present, where the pro- 
prictcrs were, as he held, in several posses- 
sion of specific mauzas corresponding to 
their shares and also had undivided shares 
in the rest of the estate, the portion òf the 
“parent estate in the several possession of each 
proprietor should first -be allotted to him, 
and then his share on division of the joint 
portion, withcut any allowance for any 
-increase or decrease in the asseis of the 
several portion since it was assigned’ to 
him for separate enjoyment. The appel- 
lants have brought it to our notice that this 
view of s. 5 (4), Estates Partition Act, was 
taken in Kalanand Singh v. Kamalanand 
Singh, 14 Ind. Cas. 225 (1). Mr. Mullick, 
who appears forthe plaintiffs, has contend- 
ed that- the present is a case not within 
sub-s. 4, but within sub-s. 1 of 5.5 of the 
Act, and that the Board had no jwisdiction 
to treat the private errangement-among iLe 
proprielors as a permanent arrangement 
making over possession of ihe proprietary 
interest, which latter alone will justify the 
applicaticn of s.77 of the Act, compendious- 
ly summarised in the margin as “Lands of 
which*each proprietor is in possession to be 
allotted to him.” í 
In support of the contention that the 
~ Board’s order, so fer «sit is based on s. 77 
of the Act, may be challenged by a suit for 
a declaration that it is ultra vires, Mr. 
Mullick hes citcd Jitendra Gopal Roy vs 
Matangini, 49 Ind. Cae. 965 (2), a case in 
which it was Leld, notwithstanding s. 119 
of the Act, that an order made by a Deputy 
Collector under <. £3 of iLe Act, was without 
jurisdiction. But the view laken in this 
Court in Radhakanto’ v. Mathura Mohan 
(1) 14 Ind, Cas, 225. . 
- (2) 49 Ind, Cas, 965, AIR 1919 Cal, 213, 


t 
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(3), and several subsequent decisions is that 
if the Revenue Court has assumed jurisdic- 
tion correctly, that is to say, that if by 
resson of its local situation and pecuniary 
authority, or by reason of the subject- 
matter, or the pesition of the parties, the 
Revenue Court hed power under the 
statute to entertain the partition proceeding; 
then not every error in the exercise of thet 
jurisdiction. will invalidate the proceeding 
and render it null and void, or entitle the 
Civil Court to correct it. In Radhakanto Vv. 
Mathura Mohan (3), Mullick, J., (with whem 
Ross, J., agreed) therefore, held that the 
mere fact that a Deputy Collector had, in 
effecting a partition, wrongly proceeded 
under cil. 5 instead of under cl. 3 ofe. 5, 
Estates Partition Act, would not entitle 
the Civil Court to entertain a suit fora 
declaration that the proceedings of the 
Deputy Collector were without jurisdiction, 
and that such a suit would be clearly 
barred by s. 119 of the Act. It was urged 
in that case, as has been urged in this case 
also, that a question of, title or interest in 
the parent estate was involved and that, 
therefore, the suit did lie; the contention 
was rejected. The learned Subordinate 
Judge has taken the view that the plaint- 
iffe’ title, which admittedly extends to eight 
annas of the estate, would be affected if 
their share was confined to specific mauzas: 
16 annas in three villages (hesides some 
other Very small properties) would, accord- 
ing to him, not bethe same thing as eight 
annas in all the seven villages. But he hes 
failed to notice that if this were the correct 
view of the matter, every patiibandi order 
made by the batwara authorities could 
support a suit in the Civil Court, notwith- 
standing the definite ber imposed by s. 119 
of the Act. We are, of course, not called 
upon at the present moment to decide 
whether tke suit is or is not inccmpetent, 
but we have still to consider the probability 
or otherwise of ihe plaintiffs being entitled 
to apy relief in the suit. Mest of the 
declarations prayed for in tLe plaint seem 
to be untenable, such as that the partition 
preceedings cre not equitable or valid, 
that defendants are not entitled to Itahar 
and one-quarter of the two undivided mauzas, 
that the Eoaid’s order is wrong and that the 
baiwaia prcceedings shculd be so carried 
cn that the assets will be prcportional to the 
shares io say nothing of the ccneluding 
claim that if it be impossible to make this 


‘last declaration, a decree be passed to the 


ef) 2 Pat. 403; 87 Ind Ces, 274; A I R124 Pal 
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effect that an additional share be allotted to 
the plaintiffs in Itahar after the partition 
proceedings. It may, however be possible, 
as suggested by Mr. Mullick, to recast the 
suit; and in view of the divergences of 
opinion as regards the practical working of 
sub-s. 4 of .5, itis impossible on present 
materiels to say that there may not be a 


serious-question to'be tried at the hearing: 


of the suit. 

That, however, is not sufficient to justify 
the issue of an interim injunction. Section 
25 of the Act, provides that no suit institu- 
ted in a’ Civil Court after the lapse of four 
months after the Collector has drawn 
up a proceeding under s. 29, by any per- 


sən claiming any right or title in or to a’ 


parent estate, shall avail to effect or stay 
the progress of any proceedings which may 
have been taken under the Act for the par- 
tition of the estate. The lower Court holds 
that this section hes no application to the 
case because the question raised by the 
plaintifis relates to the extent of their in- 
terest and title. This reasoning is far from 
clear; the learned Subordinate Judge ap- 


parently took it that the defendants’ conten-- 


tion was that the section barred the suit.al- 
together. That contention, if it wes really 
edvanced, was rightly overruled, but the 
lower Court apparently overlooked the argu- 
ment provided by the section against the 
issue of an interim: injunction restraining 
the defendants from proceeding with the 
batwara. 
is relief on the footing that the plaintiffs 
have an eight annas share in the estate 
(which is undisputed) and that the pattiban di 
directed by the Board of Revenue will give 
them less than this share. 


Mr. Mullick has argued that the suits con- 
templated in s. 25 are suits brought by those: 


persons only whose claim of some right or 


title in or toa parent estate has not been . 


accepted by the Collector‘under s. 23 of the 
Act. This, even if accepted as correct, does 


not help to show that the Civil Court acts: 


properly in lightly interfering with the pro- 
gress of the proceedings before the Revenue 
Authorities by restraining the parties. As- 
suming, moreover, that s. 25 has no applica- 
tion to the present suit, it is difficult, if 
a suit of the kind contemplated in the sec- 
tion will not, when instituted more than 
four months after the proceeding under s. 29, 
avail to stay the progress of the batwara 


proceedings, to see why a suit brought by a. 


party who considers himself-aggrieved by a 
patiibandt order referable to s. 77 of the 
’ Act should be enabled to hold up the bat- 
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wara proceedings. The ground on which. 
the plaintiffs asked for an interim  stey, 
namely that they would otherwise suffer 
great and irreparable loss and wrongful 
damage, is plainly not made out by refer- 
ring (as the learned Subordinate Judge has 
done) tothe fresh allotment that may heve 
to be made, and the question of pattibandi 
that may have to be re-opened in the event 
of plaintiffs’ success; for, that would happen 
in every such suit, and the loss apprehended 
far from being irreparable, could be easily 
compensated by saddling the -other side with 
the extra Gost. 

The learned Subordinate Judge was ap- 
parently impressed by the circumstances 
that the appellants would be no worse off for 
the injunction, but it is impossible in the 
exercise of judicial discretion to grant an 
inierim injunction merely on that ground, 
and the lower Court has erred in failing to 


‘notice that the valuation of Itahar for 


revenue purposes is really a matter for the 


` Revenue Authorities, and that on the figures 


adopted by Mr. Middleton (when the matter 
came up before the Commissioner for the 
second time) which has not yet been set, 
aside by any. higher Revenue Authority, the 
plaintiffs cannot make out even a prima 
facie case of loss, while even on the higher 
figure originally taken by the Deputy Col- 
lector the Revenue Authorities do not appa- 
rently consider that the revenue would be en- 
dangered. Whether s. 77, which has ap- 
parently been applied by the Board does or 
does not apply to the case, will require 
much more consideration than it has receiv- 
ed from the lower Court. The Board of 
Revenue itself expressly recognised that 
“the meaning of the law is not completely 
beyond doubt” and the learned Subordinate 
Judge ought, before holding on a bare 
reading of s. 77 that it had no application 
to have considered inter alia the effect of 
the private arrangements that have con~ 
tinued for years after the expiry of the 
alleged leases, along with the plaintits 

failure before the Partition Officer to make- 
sny attempt to prove the realization from 
the other parties of the amount of Rs. 300 
a year that might negative the claim of the 
other parties that notwithstanding the 
wording of the leases (which were unregister- 
ed) the parties simply took the proprietary 
interest in specific mauzas. 

The learned Subordinate Judge was aware 
that the Civil Court has no power to issue 
injunctions to the Batwara Court, and yet 
he has not hesitated in effect to stay the 
proceedings in that Court by restraining the 
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appellants frcm taking any further steps. 
tuere. On the facts of ihe present case, so 
far as they ere before us, this seems en en- 
tirely unwarran'ed, though indirect, inter- 
ference with' the working of ihe Revenue 
Court. lt was pointed out in Raj Keshwar 
Singh v. Shyam Bihari Singh (4) that: 

“The Civil Court shculd be very slow to interfere 
with the jurisdiction which is exercised by a Revenue 


Court upcn powers conferred by the Estates Parti- 
tion Act.” 


When such interference is invoked, the 
fecis must be scrutinized with particular 
care. Ifthis hed been dene, the learned 
Subordinate Judge could scarcely have 
failed to notice that the alleged defect of 


assets may have no real existence and that. 


what the plaintiff's are essailing may be no 
more than a mode of division—the ground on 
which he distinguished the rulingin Radha- 
kanto. v. Mathura Mohan (3). This is all 
the more surprising because he must have 
known that it fell tothe Revenue Officers, 
during the batwara, to consider and decide 
for themselves whether or nots. 77 applied 
tothe case, and thatin such matters the 
jurisdiction of the Civil Court is limited. 
The Board of Revenue felt constrained to 
observe that the wasie of money and time 
spent by the parties (with the usual tactics) 
cver the partition case was a grave public 
scahdal, end this by itself should have 
sufficed to impress on the lower Court the 
necessity of great care and caution in scruti- 
nizing the facts before allowing an injunc- 
tion. The case: was quite unlike Amar 
Kumar v. Coventry, 85 Ind. Cas. 551 (5), in 
which this Court acted against the defend- 
ants in persunam because unless an injunc- 
tion were granted, it was doubtful whether 
the plaintiffs, if successful, would have sny 
remedy at all. I would set aside the order 
cf the lower Court with ccsts. Hearing fee 
five gold mohurs. l 

Agarwala, J.—I agree. 

Sá Order accordingly. 

Ces, 3138; ALR 1927 Pat. 


(5) 85 Ind, Cas. 551; A I R 1925 Pet. 710; 6-P L T 


D. : 
(4) 8P LT 477; 103 Ind. 
286 
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ed— Death of one of the legal representatives 
Omission to bring his heirs on record—No abate- 
ment. ; 

. There is a difference between cases in which the 
original party to an action dies and his legal 
representative is brought cn the record and cases 
in which one of several representatives brought in as 
such during the pendency of an action dies and 
tbe estate continues to be represented by the re- 
maining legal representatives. In the latter case 
failure to implead the legal representatives of the 
deceased legal representative will not cause an abate- - 
ment of the proceedings. ; 

When a party takes proper steps to substitute 
cn the record the representatives of an adversary 
who has died pendente lite, he is not to be penalised 
becaus? he hay not brought in the whole of the 
representatives. Hecan only act to the best of his 
knowledge. Wajid Ali Khan v. Puran Singh (1) 
and Pukhraj Jeshraj v. Jamsetji Rustom Irani (2), 
distinguished Chaturbhuja Das v. Rajamanikka 
Mudal (3), Lilo Sonar v. Jhagru Sahu (4), Shib 
Dutta Singh v. Sheikh Karim Baksh (5) and Begam 
Lal v. Jannet Bibi (6), referred to, 


-L.P. A. against the judgment of Mr. 
Justice Varaclachariar, dated May 9, 1934, in 
S. A. No. 468 of 1930 preferred io the High 
Court against the decree of the Court of the 
Subordinate Judge of Sivaganga in A. S. 
No. 186 of 1928 preferred against the decree 

‘of the Court of the District Munsif of Siva- 
genga in O. 8. No. 281 of 1927. 

-Judgment.—A field which’ was joint 
family property belonging to two co-paceners 
was sold by one of them Muthura- 
man. Ohetty. In 1918 the other co-parcener 
filed a suit for partition and separate 
possession of his half share. Muthuraman 
Chetty was the first defendent in that 
suit. He died during the trial and his 
sons Adaikappa and Palaniappa were sub- 
stituted. T'he suit was dismissed on Feb- 
tuary 24, 1923. Plaintiff appealed and his 
appeal was allowed on August 28, 1925. 
Some of the defendants filed a second appeal 
in the High Court and this was dismissed 
and finally on February 27, 1926, the tiial 
Court having divided the land gave the 
plaintiff a decree. Up to the last Adai- 
‘kappa and Palaniappa remained on the 
record asthe representatives of the de- 
ceased vendee. They hed a common defence 
and zppeared by the seme Vakil. 


“In 1927 the suit now under appeal was 
fled ‘on behalf of the minor son of 
Paleniappe. He declared that Palani- 
appa had diedin January 1924, pending 
the hearing of the first appeal, and that 
this fact wes fraudulently kept from the 
knowledge of the several Courts in which 
‘the suit wes thereafter litigated, and 
sued for a declaration that all proceedings 
subsequent to the first decree of the trial 
Court should be declared null and void. 
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At the trial the District Mansif did not decide 
the issue of fact whether Palaniappa had 
died in January 1924 but - assuming that 
he had, held that the eppsel which was 
then pending did not on thst account 
abate. 

This decision was affirmed on first and 
second appeal. Varadachari, J., (who ap- 
pears to have taken it as a proved fact 
that Palaniappa died in 1924) while accept- 
ing the general proposition that a decree 
obtained after the death of a defendant 
cannot bind his representatives unless 
they had been made parties to the 
suit, observes ; 

“The position in the present case was that the 
suit had originally been instituted against the 
plaintiff's grandfather and all that was required 
for the purpos: of upholding the jurisdiction of 
the Court to deal with the matter to the end, was 
that the estate of the grandfather should continue 
to be duly represented. On the death of the grand- 
father his two scns were brought on record; that is, 
the estate was represented by two persons as legal 
representatives.” 

And he answers in the 
question : 

“Does the estate that was at first represented by 
two persons as legal representatives and is later 
en represented by one of them only, cease to be 
‘represented for the purpose of that litigation’? 

And the learned Judge goes on to 
say: 
“The difference has to be kept in view between 
cases in which the original party to the action 
dies and his legal representatives is brought on 
the record......and cases in which only one of 
several representatives brought in as such during 
_the pendency of an action dies, and the estate 
continues to be represented by the remaining legal 
representatives... I am of the opinion that in the 
second group there is no lack of representation of 
the estate, that the remaining representatives can 
cae represent the estate as the original group 

i ks 4 

In that view we have -no hesitation in 
concurring. Learned Counsel for the ap- 
pellant contends for the position that by 
the original decree dismissing the suit 
against appellant's uncle and father these 
two acquired a rightof their own in the 
property so that wheu appellant’s father 
. died 


negative the 


pending appeal and the 
appeal and  secoad > apps3al were 
decided without anyone being substi- 
tuted for him, and appellant's rights 


in the property which had descended to 
him from his father were not affected. 
The answer to this argument is two-fold. 
By the decree while it was still under ap- 
. peal Palaniappa acquired no final right in 
the property. Secondly, the subject of 
‘the litigation was not the title of Palani- 
appa inthe property but the title of his 
father Muthuraman Chetty. What the 
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Courts were then deciding was whether 
Muthuraman had acquired a title in the 
property in defeasance of the suit 
claim. And if the plaintiff had been 


brought on iha record it would not have 
been in substitution of his father 
Paleniappa but, of his grandfather 


Muthuraman Chetty. 
Again looking ab the matter from the 
point of view of the plaintiff in that suit 
who is the first respondent here—it is clear 
that everything was done to make him be- 
lieve that Palaniapp: was alive throughout 
the whole course of the proceedings. And 
at the final stage when the suit was re- 
manded to the trial Court to pass a final 
decree Palaniappa must have- been re- 
presented in some way. The field could 
not have been divided by metes and bounds 
and final decree passed without notice to 
the parties. If Palaniappa was then dead 
itis difficult to see how his son's guardian 
could have remained in ignorance of these 
proceedings. Wilfully or negligently this 
guardian permitted this respondent to pro- 
ceed with the suit asif Palaniapp2 were alive. 
And the preponderance of authority is that 
-when a party takes proper steps to substi- 
tute onthe record -the representatives of 
an adversary who has died pendente lite 
he isnot to be penalised because he has 
not brought inthe whole of the representa- 
tives. He can only act'to the best of his 
knowledge. Learned Counsel for the ap- 
pellant relies on the Privy Council decision 
Wajid Ali Khan v. Puran Singh (1). In 
that case there were four respondents and one 
died during appea!. The appeal proceeded 
without his representatives being substitut- 
“ed, It was held that the appeal abated and 
the decree did mot affect his rights. But 
that was a case where each plaintiff had 
a separate and individual right of pre-emp- 
‘tion. It was merely an example of the 
-ordinary tule. Nor does Pukhraj Jeswaj v. 
' Jamsetji Rustum Irani (2), also relied on 
by learned Counsel apply to the facts of 
this case. There wrong persons were 
brought on in place of a deceased respon- 
dent and it washeld that the decree did 
‘not affect the rigatful heirs. But even in 
such acase it nas been held recently in 
-our own Court thai in carlain circumstances- 
‘the substitution of a wrong p:rson will 
‘gave the suit. from abatement. Chatur- 
(1) 51 A 267; 114 Ind. Cas. 601; A I R 1929 P O 58; 
496 L J 141; 33.0 W N 318; 23L W 423; (1929) M 
-W N 220; 1929A L J 85,56 ML J 304; 56 I A 80; 


| Rul. (1929) P © 113 (P. Q). 
mi 50 S82, 100 Ind. Cas. 185; A I R 1927 Bom. 63; 


28 Bom. L R 1382. 


in possession of part of 
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bhuja Das v. Rajamanicka Mudali (3). 
There the deceased defendant left his esta’e 
by will toa nephew. The plaintiff brought 
on es his legal representatives his widow 
who was disputing the will, snd who was 
the estate, and 
whom he bona fide believed to be the pro- 
per legal representative. It was held that 
the widow was interested in defending the 
estate and sufficiently represented the 
es'ate. It is not necessary, however, in this 
case to consider these cases where a wrong 
person was substituted. Here the right 
persons were substituted and the only 
question for decision is that propounded 
by Varadachariar, J. “Was the deceased 
sufficiently respresented after the death of 
one of them?” There is ample authority 
for the proposition stated above that a 
suit doesnot abate merely because all the 
representatives of a deceased party have 
not been brought on the record. See 
Lilo Sonar v. Jhagur Sahu (4) and Shib 
Dutta Singh v. Sheikh Karim Baksh (5), in 
the latter case it is stated 


“When an appellant applies for the substitution of 
such of the heirs of the deceased respondents ss he 


bona fide believes to be in existence th 
not abate,” e appeal does 


How much stronger js the case here where 
all the proper heirs were brought on in 
the first instance and remained on the 
record till the end? It may be that one of 
them had died but the eppellant (respon- 
dent here) did not know this. So fer ag 
his knowledge went Muthuraman Chetty’s 
heirs were allon the record and the suit 
wes contested up tothe last Stage by one 
of them at least, who was competent to 
contest it and interested in contesting it, 
A case in the Lahore High Court Begam 
Lal v. Jannat Bibi, 93 Indian Cases 612 (6) 
is to the same effect. 


Lestly, the learned Counsel for the ap- 
pellant cites a case of the Bombay High 
Court Shankar Bhai Manoo Bhai v. Mont] 
Famdoss (7). In that cass an uncle and 
nephew sued as tenans-in-common for the 
possession of property. The nephew died 
during the suit and his widow came on the 
record as his legal Tepresentaliye. The 


(3) 54M 212; 199 Ind. Cas. 469; A I R19 

930; 32 È W 862;8(1930) M W N 991; 60 M S 

na Rul. (1931) Med. 877, , 
4) 3 Pat. 853; 85 Ind. Oa . 25; A 5 

p PL T 315; 3 Pat. LR On, 7. He noe Pat 
5) 4 Pat. 320; 89 Ind. Cas. 280." 5 

is 7 PLT ioe as. 280; AIR 1925 Pat. 


(6) 98 Ind. Cas. 612; A I R199 ‘3 
287; 7 Lah. 438. 7 Lah. 6; 28P LR 


(7) 49 Bom. 118; 85 Ind. Cas. 197: ' 
Da Boa eee as. 197; A IR 1995 Bom, 
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plaintiffs obtained 4 decree. During the 
appeal the widow died and appellants ap- 
plied to have her husband's uncle, already, 
on the.record as Ist plaintiff, declared her 
heir. This application wag disallowed and 
the appellants took no steps to bring on 
her real heir. It was held that the appeal 
abated against the latter. But this was 
merely the ordinary cese of a party to a 
suit with a distinct and separate interest 
of her own dying during the suit and no 
steps thereafter taken to substitute her legal. 
Tepresentatives. 


In the result we dismiss the appeal 
with ccsts 
A. Appeal dismissed. 


——_— 


PATNA HIGH COURT 
Special Bench 
Civil Reference No. 2 cf 1935 
February 25, 1936 
COURTNEY-TERRELL, C. J., MACPHERSON 
AND AZL ALI, JJ. 
In the matter of Babu DAMODAR 
MISHRA—PETITIONER 


Legal Practitioner—Professional misconduct—Re- 
lation of Pleader implicated in criminal proceedings 
—Pleader, seeing Government Handwriting Expert, 
connected with investigation — Pleader proved not 
influencing officer—Conduct, held unprofessional. . 

In connection with scme cases under ss. 420 and 
384, Penal Code, certain chaukidari receipts alleged 
to havebeen granted by C were produced before 
the Police. C denied that he had in fact signed the 
receipts in question, Thereupon the investigating 
Sub-Inspector having taken nis specimen signatures 
forwarded them with the disputed receipts to the 
proper cflicers for investigation. C hada relative 
who wes a Pleader; the Pleader mace inquiries of the 
Court Sub-Inspectur to find out who were the 
c fücers who had to deal with the investigation of 
disputed writings and the «ficer imagining that the 
inquiries could have no sinister purpose inasmuch 
as they were being made by a Pleader, supplied the 
necessary information. Hecalled atthe house of 
the Assistant Government Handwriting Expert whose 
name had been discovered by him by his inquiries 
and saw him on the verandah of his house. The 
Assistant Government Handwriting Expert asked 
him on what business he had called and who he was. 
The Pleader then said that he had come in connection 
witha matter connected with C against whom false 
charges were being madəand was proceeding to 
make inquiries as to whether a report on the 
genuineness of the writings had been made. 
This immediately excited the suspicion of the 
Handwriting Expert and he asked the Pleader 
whether he had come to influence him. The 
Pleader then got very alarmed, attempted to 
apologise and said that if the Officer thought 
that, he would go away at once. Nothing more was 
said onthe matter, .of the handwriting and the 
ao after a few minutes desultory conversation, 
eft : ; 

Held, (4) after accepting the view of the District 
Judge who inquired into this matter that there was 
no proof that the Pleader complained against had 
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any intention of infiusħcing the expert or offering to 
him a bribe, that th lear and admitted fact remain- 
ed that the Pleaderhad gone tothe house, not to tae 
office, of the Police/Officer and had begun a ennversa- 
tion about a case) in which the Police Officer was 
engaged in official investigation; 

(it) the fact th/it the officer reported in favour of 
the accused maji that the documents attributed to 
him were in fact forgeries, did not excuse in the least 
the conduct of ne Pleader ; 

(iii) that accepting the view that there was no iaten- 
tion to offer a ljribe, and thai there was no intention 
to influence thg officer, the conduct of a Pleader in 
visiting such an officer in such circumstances on 
behalf of a person, whether he be a client or a mere 
friend or relation the Pleader was representing, is 
‘conduct fromj/which Police Officers must be pro- 
tected and 34must be clearly known to tne pro- 
fession. - 

(In the circumstances, however, the Court marked 
jts disapproval of his conduct by suspending 
him from practice for a period of six months). 


Messrs. K. P. Jayaswal und Brahmadeo 
Narayan, for the Petitioner. 

The Government Advocate, for the 
Crown. 


Courtney-Terrell, C. J—This maiter 
comes before us on a report of the Dis- 
trict Judge of Bhagalpur relating to the 
conduct of a Pleader Babu Damodar Mishra. 
The evidence has disclosed the following 
facis. 

There were certain criminal charges 
rending against one Babukant Chaudhri, 
Chaukidari Assessor Panch, under ss. 420 
and 38t of the Penal Code. Jn connec- 
tion with those cases certain chaukidari 
receipts’ alleged to have been granted by 
Babukent Chaudhri were produced before 
the Police. Babukant Chaudhri denied that 
he had in fact signed the receipts in ques- 
tion. Thereupon the investigating Sub- 


Inspector having taken specimen signatures | 


of Babukant Chaudhri forwarded them 
with the disputed receipts to the Superin- 
tendent of Police for examination and they 
wers forwarded from the office of the 
Superintendent of Police on November 10, 
1934, to the Deputy Inspector-General of 


Police, Criminal Investigation Department, ° 


by the Police Office at Bhagalpur. 

This man Babukent Chaudhri, whose 
conduct was under investigation in the 
criminal cases, is a relative of the Pleader. 
The Pleader made inquiries of the Court 
Sub-Inspactor at Bhagalpur to find out 
who were the Officers et Patna who had 
to deal with the investigation of disputed 
writings and the Officer at Bhagalpur 
imagining that the inquiries could have 
no sinister purpose inasmuch as they were 
being made by a Pleader, supplied the 
necessary information. Tne Pleader wrote 
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down the names of the Officers at Patna 
and then proceeded to Patna where he had 
also business of another kind altogether 
connected (unconnected ?) with legal affairs. 
Bui during his visit to Patna he called at 
the house of Babu Sailendra Nath Sen, who 
is the Assistant Government Handwriting 
Expert and whose name had been discover- 
ed by him by his inquiries at Bhagalpur, 
and saw him on the verandah of his 
house. Babu Sailendra Nath Sen asked 
him on what business he had called and 
who he was. The Pleader then said that 
he had come in connection with a matier 
connected with Babukant Chaudhri against 
whom false charges were being made and 
was proceeding to make inquiries as to 
whether a report on the genuineness of the 
writings had been made. This im- 
mediately excited the suspicion and justi- 
fiably excited the suspicion of Babu Sai- 
lendra Nath Sen and he asked the Pleader 
whether he had come to influence him, The 
Pleader then got very alarmed, attempted 
to apologise and said that if the Police 
Officer thought that, he would go away 
at once. Nothing more was said on the 
matter of the handwriting and the Pleader 
after afew minutes desultory conversation, 
having nothing to do with the case of 
Babukant Chaudhri, left. 

Now we accept the view of the District 
Judge who inquired into this matter that 
there is no proof that the Pleader com- 
plained against had any intention of in- 
fluencing the expert or offering to hima 
bribe, but ihe clear and admitted fact 
remains that the Pleader had gone to the 
house, -not to the office, of the Police 
Officer and had begun a conversation 
about a case in which the Police Officer 
wes engaged in official investigation. It 
appears that in fact lateron Babu Sailen- 
dra Nath Sen investigated the matter of 
the disputed handwriting and reported in 
favour of the accused man Babukant 
Chaudhri thatthe documents attributed to 
him were in fact forgeries; bub that fact 
does not excuse in the leust the ecnduct 
of the Pleader. Indeed the Police Officer 
had he not reported the conversation which 
was begun by the Pleader, might have 
found himself in a mest invidious posi- 
tion; for, had it come out that he. had 
made a favourable report but prior 
to the investigation of the matter had 
hed en interview with the Pleader who 
was not there professionally but on ac- 
count of family obligation hed been re- 
presenting the person accused, a very 
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unfavourable opinion might have been 
formed of Babu Sailendra Nath Sen's trust- 
worthiness asn expert. 

Accepting the view that there was no 
intention to offer a bribe, that there was 
no intention to influence the officer, the 
conduct of a Pleader in visiting such an 
officer in such circumstances on behalf 
of a person,. whether he be a client or a 
mere friend or relation the Pleader was 
representing, is conduct from which Police 
Officers must be protected and it must 
be clearly known to the professicn. In- 
deed I have little doubt that it is clearly 
known tothe profession that such conduct 
is, to say the least of it, highly irregular. 
Had we taken the view that there ` was 
any attempt to influence the Police Officer 
or worse stil], to offer him a bribe, the 
Fesult would probably have been that the 
Pleader would have permanently ceased 
to exercise his profession. In the circum- 
stances, however, and accepting the view 
of the District Judgein his favour we must 
mark the disapproval of the Court of his 
conduct by suspending him from practice 
for a period of six months. 
Macpherson, J.—I agree. 
azi Ali, J.—I agree. 

; Order accordingly. 
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PATNA HIGH COURT 
Company Act Case No. 74 of 1935 
February 28, 1936 
WaoRT, J. 

Maharajadhiraj Sie KAMESHWARSINGH 
BAHADUR or DARBHANGA AND ANOTIER 
— PETITIONERS 
versus 
Tas AMBLER SLATE asp STONE 
COMPANY, LIMITED, AND aNoTHER— 


Opposite PAIT 
Companies Act (VII of 1913), ss. 215, 209— Power 
of Court under s. 215—Creditor, if can ask for order 
declaring winding up as void — Court, if can waive 
irregularities — Voluntary winding up — Creditor's 
applicition for appointment of Oficial Liquidator 

—Application, if can be treated as one for compulsory 
liquidation-—Supervision order, when can be made— 
Liquidator, when can be removed: on application by 
creditor. 

- Exercise of powers under s. 215, Companies Act, 
must be jin cases whicn are just and beneficial 
—not only just and beneficial to the petitioner 
but just and beneficial to all parties. Under 
s. 215, Companies Act, the Court is empowered 
on the petition of persons named in the first 
sub section, to exercise certain powers for the 
‘assistance’ of the winding up. The first sub-section 
is very limited. It speaks of determining any ques- 
‘tion arising in the winding up, and, under the second 
sub-section, the Court has to be satisfied that the 
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determination of the question or the required exercise 
of power will be just and beneficial. Thus it is quite 
clearly indieated that a person has no right under 
s. 215 0f the Act to come and say that there is no 
such thing as winding up in a particular case, that 
isto say, the winding up is irregular or void for 
another reason. The powers of a Court under that 
section are strictly limited to what may be described 
as assistance to the winding up, Consequently, there 
is no power under the Companies Act for the credi- 
tors to come and say that the winding up resolution 
is bad. ; 

The Court has no power to waive any irregularity as 
regards the strict compliance with the law laid down, 
in the Companies Act and the rules made thereunder 
andan Official Liquidator can only be appointed when 
compulsory winding up order is made. But where 
the application asks for the appointment of Official 
Liquidator to voluntarily wind up company, the 
Court cannot treat the epplication as an application 
‘for compulsorily winding up the company. If it is 
treated as a petition for supervision or some such 
crder as the Court might be empowered to make in the 
case of a compulsory winding up, it is obvious that 
in order to make such an order the Court would have 
to be satisfied that the winding up had taken place. 
A supervision order can be made only where there 
isa valid winding up. But where the whole case of 
the petitioner is that the winding up was ultra vires 


. and void, the petition cannot be treated as one for 


supervision, f 

The condition precedent to moving the Court for 
the removal of the liquidator ig a meeting of the 
creditors held in pursuance of sub-s, (1) of s, 209 in 
which the creditors shall determine whether an ap- 
plication shall be made to the Court for the appoint- 
ment of any person as liquidator in the place of, or 
jointly with, the liquidator appointed by the company. 


Messrs. Murari Prasad, Manohar Lal and 
S. P. Srivastava, for the Petitioner Maharaja 
of Darbhanga.” 

. Mr K. N. Lal, for the Petitioner Mr. B. 
Rajniti Presad. 

Mr. K. N. Moitra, 
Party. | ; 

Judgment.—The two applications are 
made by two creditors of the Ambler 
Company, Limited, the 
principal cne of which at any rate was a 
decree-holder for a sum of approximately 
Rs. 20,000. 

‘Che application in the first instance was 
that an Official Liquidator be appointed 
with Mr. Barnard who was the liquidator 
under a voluntary winding up: other 
claims also were made, and an order was 
esked restraining the liquidator from part- 
ing with the property of the Company. 
It was also prayed that Mr, Barnard 
might file in Court the Register of share- 


for the Opposite 


-holders and creditors, the Register of as- 


seis end articles and goods of the Com- 
pany, the Register of minutes and 
resolutions of meetings of the Company, etc. 
Certain matters were pointed out at the 
first hearing and the case was adjourned. 
An additional petition was filed asking for 
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2: declaration that the voluntary liquida- 
tion was illegal, ultra rires and void. I 
do notknow what the draftsman of the 
petition had thought when he had added to 
the petition by using all this surplusage of 
expression, but epparently it appears to 
have been in the mind of the petitioner 
that there was some sort of merit in the 
use of language of this kind. But it is 
perfectly clear thatif he had any sort of 
case, a mere declaration that the winding 
up was void would have been quite 
sufficient. 
_ - I think I better say at once that the 
application is wholly misconceived. It is 
alittle difficult to understand why the 
petitioners took the action they did having 
regard to what might have been their 
tights under the Companies Act if pro- 
per proceedings hed been brought. But 
this Court is not in any way concerned 
with that. I have to consider solely the peti- 
ticn which is before me. 

The principal point by Mr. Moitra on 
behalf of the respondent Company at the 
second hearing of the case was that the 
petitioners had no locus standi. There are 
authorities relating to that; but the only 
case whichis directly in point having re- 
gard to the differences in the Companies 
Act iu England before and after 1900 isa 
case reported in the King’s Pench Division 
Reports, adecision of a Divisional Court 
of that Division, being an. appeal from 
the decision cf a County Court Judge. 
But having regard to the judgments therein 
pronounced, it gives me very little cssist- 
ence inthe cese, Mr. Justice Lush having 
decided the cese on the merits end the 
decision of Mr. Justice Greer, the other 
Judge ofthe Divisional Court, resting as 
. it did upon the fact thatthe share-holders 
had waived eny irregulerity: In re Oxted 
Motor Co. Lid. (1). 

So far asthe point is concerned, 1 em 
thrswn back on first principles. I donos 
think it was ever sugges:ed or ever could 
be suggested, that a creditor had any 
right to interfere with the interne] manage- 
ment of a Company. The principle is 
stated, although the authority is not direct- 
ly in point cn other matters, in the case 
of The Svuthein Counties Deposit Bank, 
Limited v. Rider and, Kirkwood (2). The 
case is not directly in point, as the decision of 
Lindley, L. J., and the other Lords Justices 
in that case very largely depended upon 
(1) (1921) 3 K B32;90L JK B lus; 37T LR 


(2) (1896) 73 L T R 374. 
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the fact in that case that the irregularity 
complained of could at any mmes nt be 
set right. I am not quite sure whether 
that could be said in this case, but I 
would leave that for the moment. Butin 
this connection it is necessary for me to 
state that the reason why the creditors 
(the petitioners before me) complained that 
the voluntary winding up was void was 
that the resolution to wind up the Com- 
pany was passed at a meeting at which 
Mr. G. H. Barnard, the sole remaining 
Director and no other person was present. 
I need notat the moment, refer to a num- 
ber ofother alleged irregularities in the 
case. 

L have to deal, as I have said, 
the point, whether the creditor has any 
locus standi. Now, the only possible sec- 
tion under which the creditors could come 
would be s. 215 of the Indian Companies Act 
which provides : 

“Where a company is being wound up voluntarily, 
the liquidator or eny contributory or creditor may 


apply to the Court to determine any question aris- 
ing in the winding up, orto exercise...” 
and then certain powers are mentioned. Sub- 
secticn (2) of that section is cf great import- 
ance and it says: 

“The Court, if satisfied that the determination 
of the question orthe required exercise of power 
will be just and beneficial, may accede wholly 


with 


‘or partially to the application on such terms and 


conditions ay the Court thinks fit.” 


Now that section as we find it in the 
Indian Companies Act was the section as 
it appeared in the subject (?) Companies Act 
of 1908 before the Act of 1929. That 
section has always been understood to 
mean that the Court was empowered under 
that section, on the petition of persons 
named inthe first sub-section, to exercise 
certain powers for the ‘assistance’ if I may 
sə use the expression, of the winding up. 
It isto be noticed that the first sub-sec- 
tion is very limited. It speaks of deter- 
mining any question arising in 
the winding up, and, under the second sub- 
section, the Court has to be satisfied that 
the determination of the question or the 
required exercise of power will be just and 
beneficial. Thus itis quite clearly indicated 
in my opinion that a person has no right 
under s. 215 of the Act to come and say 
that there is no suchthing as winding up 
in particular case, thatis to say, the wind- 
ing up is irregular or void for another 
reason. The powers of a Court under that 
section are strictly limited. to what I have 
described as assistance to the winding up. 
My greatest difficulty in this case, however, 
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wes tounderstand exactly what the nature 
of the petitioners’ application was. I have 
pointed out that in the first instance it was 
for the appointment of an Official Liquida- 
tor; and, secondly, in the amended or 
additional petition the prayer was that the 
winding up should be declared void. If-it 
js necessary to determine the point ad- 
vanced by the learned Advocate for the 
respondent, I have very little hesitation in 
coming to the conclusion that there is no 
power under the Companies Act 
for the creditors to come and say that 
the winding up resolulion is bad. But i 
have got tolook atthe substance of this 
application. 

In the first instance it was for the ap- 
poiniment of an Official Liquidator. It is 
a little difficult to understand what that 
means because an Official Liquidator can 
only be appointed when a compulsory 
winding up order is made. [t might be 
possible to treat the application (although 
not expressed, as it might have been 
clearly) asan application for en order for 
supervision. The application might also 
have been treated as an application for the 
removal of the liquidator. The application 
cannot be treated by meas an apptication 
` for the compulsory winding ùp of the 


Company, because on the face of it the. 


rules to be strictly observed have not 
been observed in this case. am 
mot co:cerned merely with the liti- 


gants or the parties: before me in the juris- 
disction conferred upon the Court under 
the Companies Act but Iam concerned with 
the creditors or contributories and the public 
generally, andindeed I have ho power to 
waive any irregularity as regards the strict 
complience with the law laid down in the 
Act and the rules made thereunder. It is 
obvious that I cannot treat the application 
¿san application for compulsorily winding 
up the Company. Also 1.24 of the Rules 
of this Court apply equally toen applica- 
tion for winding up of a Company by the 
Court and an order for the winding up under 
the supervision of the Court. That rule 
has not been complied with. Jn olher words, 
the petition dces not pretend to be a 
petition forthe winding up of the Com- 
pany. 

The only other contention put forward is 
to treat the application as an application 
for the removal ofthe liquidator who has 
‘been described as a self-appointed liquidator 
of the Company. . 
.-Now before dealing with that point, how- 
ever, I would like to make another observa- 
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e 
tion. The application is wholly misconceiv- 
ed for this very reason. Ifit is treated asa 
petition for supervision or-some such order 
as the Court might be empowered to make’ 
in the case of a compulsory winding up, it 
is obvious that in order to make such an 
order the Court would have to be satisfied 
that the winding up had taken place ; and 
the whole case of the petitioners here is 
thet the whole proceedings were ultra vires 
and void. Ineed say no more about that 
matter than to quote a decision of the 
English Cour: on this point in Re the Cal- 
orice Engine and Siren Fog Signals Com- 
pany, Limited (3), where the petition was ` 
ta wind up the Company compulsorily. 
The Company suggested that a supervision’ 
order should be made. Kay, J. pointed out 
that as there were certain irregularities, 
and asthe supervision order contemplated 
a valid winding up, the only order that 
could be made was a compulsory winding 
up. In other words, to put. it shortly, a 
supervision order can be made only where 
there is a valid winding up. As I have 
pointed out, the whole case of the peti- 
tioners here is that there isno such wind- 
ing up. The powersof ihe Court in the 
case of voluntary winding up, which this is, 
are given under s. 209 of the Act; and the 
only right which the petitioner has to move 
the Court is under sub-s. (2) of that section. 
The condition precedent to moving the 
Court for the removal of the liquidator is 
a meeting of the creditors heldin pursuance 
of sub-s. (1) of s. 209 in which the creditors 
shall determine whether en application 
shall be madeto the Court for the appoint- 
ment of any person as liquidator in the 
plave of or jointly with the liquidator ap- 
pointed by the Company. Now, the peti- 
tioners in this caseseem to have taken 
one part ofthe section and forgotten the 
remainder. In other words, as I have already 
pointed out, no application of that kind can 
be made unless the conditicn precedent 
exists, namely, a meeting of the creditors 
resolving that the liquidator of the Company 
shou'd be removed end certein person be 
appointed as liquidator in place of, or 
jointly with him, and no such meeting or 
resolution has taken place or been passed. 
Whichever way one looks at this application, 
it isimpossible to say that the application 
either on merits or for any other reason 
complies with the provisions of the Act. 
The application is misconceived and does 
not lie. It isimpossible in my judgment, 
quite apart from the technical objection 
(3) (1885) 52 L T R 846. 
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thas the creditors have ‘no locus standi, for 
me to exerciss any powers under s. 215 of 
the Act for the simple reason that exercise 
of such powers must bein cases which 
are just and beneticial, not only just and 
beneficial-to the petitioner but just end be- 
Neficial to all parties. In other words, the 
powers are strictly limited (if I may use 
the expression which I have already used 
in connection with this matter), to the as- 
sistance in the winding up. It would be 
impossible for me to hold that 1 should be 
exercising such powers if I accepted the 
applications before me. There are obvious 
irregularities in the procedure as regards 
the winding up, and | express no view with 
regard to that because in certain circum- 
stances ithas been held in a very large 
number of cases, that the winding up is 
valid in spite of the irregularities. I do 
not sav that this case is similar to those; 
Ido not, on the otherhand, say that it is 
not. : : 

Both these petitions are dismissed and 
as I cannot say thatin the circumstances 
these are proper applications end raise 
questions which should have been brought 
to the notice of the Court, I cannot say that 
the costs should come out of the assets in 
the winding up. The petitioners will, 
therefore, pay to the respondent Company 
five gold‘ mohurs, the principal petitioner 
paying of that sum three: gold mohurs and 
the other petitioner two gold mohurs. The 
costs will be. paid into the Covrt and the 
respondent Company will. be entitled to 
withdraw them. 

D Petitions dismissed. 





MADRAS HIGH COURT 

Civil Appeal No. 64 ” 1929; Appeal No. 98 

an 
Civil Revision Application No. 1005 of 1930 
January 9, 1935. 
RAMESAM AND STONE, JJ. 
V. RAMASWAMI AYYAR AND OTAERS— 

DEFENDANTS—A PPELLANTS 


“ versus 
5. S. KRISHNASA anp SONS AND OTHERS— 
P LAINTIFFS——RESPONDENTS 
Civil Procedure Code (Act V of 1808), s. Tê— 
Auction sale — Decree-holder permitted to set off — 
Court ignorant of attachment by another in another 
Court—Such prior decree-holder, if entitled to rate- 
able distribution ~ Contract — Enforcement against 
third parties—B agreeing to collect outstandings due 
to A and pay A's creditors—-A’s creditors abstaining 
from proceeding against A and B's promise—Held, B 
was liable to pay A's creditors. 
Where the Sub-Court passed orders permitting the 
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decree-hoicer to bid at an auction sale and allowed 
him to set off the purchasa monsy against his dec- 
retal amount in ignorance of the existence of an_ther 
attachment in another Court and on sale of the pro- 
perty, the latter claimed rateable distribution under 
s. 73, Civil Procedure Code: 

Held, that the prior attaching decree-holder not 
being a party to the application allowing set-off, he 
was not bound by that order and he was entitled to 
rateable distribution, and as no actual payments had 
been made, the order could be rectified. Narasimha- 
chariar v. Krishnamachariar (6), followed. 

Where ina contract between A and B, B agreed 
to collect outstandings due to A and sell A's stock-in- 
trade before a specified date and also undertook 
to pay all creditors of A, the arrangement being 
entered into on consultation with the creditors and 
B also wrote to them to that effect subsequently and 
it appeared that they abstained frcm prosecuting 
their remedy against A or B's promise : 

Held, that the documents and circumstances pointed 
to the conclusion that B was liable to A's creditors, 
Rajuchettiar v. Shukkur & Co. (1) and Tweeddle v. 
Atkinson (2), distinguished. 


C. A. from the decree of the Sub-Judge, 
Madura, dated February 23, 1928, October 
24, 1929, and February 3, 1930, respec- 
tively. 

Mr. K. Bhashyam Ayyangar for Mr. N, S. 
Srinivasa Ayyar, for the Appellents. 

Mr. T. M. Krishnaswami Ayyar for My. 
K. S. Venkaterama Ayyar, for. the Respon- 
denis. : : 


Ramesam, J—Tre facts out of which 
this appeal arises are these : Defendants 
Nos. 1104 area firm of merchants trading 
in Madura, Defendant No.5 and his un- 
divided son, defendant No. 6 are merchants 
carrying on business in Tiruvalur. The 
plaintifis are cloth merchants in Conjeeve- 
ram. Defendants Nos.1 to 4 became in- 
debted tothe plaintifis and various other 
creditors to the extent of nearly Rs. 45,000. 
They had outstandings due to them to the 
extent -of Rs. 12,000, end their stock-in- 
trade amounted to Rs. 30,000. Under these 
circumstances they entered into an arrange- 
ment with defendant No. 5 according to 
which defendant No. 5 should take over 
the stock-in-trade of defendant No. 1, put 
on his own signboard and carry on the 
business. Ganpathi Ayyar, defendant No. 
5's brother, should also remain in the shop 
to see that everything is properly done 
end only Ganapathi Iyer should be in 
charge of collecting the outstandings due 
to defendent No. 1 and defendant No. 5 
undertook to realise Rs, 30,000 by sale of 
the stock by December 9, and as the sums 
are being collected, he undertook to pay 
up the creditors of defendant No. 1. This 
arrangement is embodied in Bs. IK, This 
document also shows that practically it is 
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a sale of the stock-in-trade by defendant 
No. 1 to defendant No. 5 because if by 
December 9, he is not able to collect 


Rs. 30,000 defendant No. 5 should pay the ' 


difference to defendant No. 1 with interest, 
ond if more is collected, it should be re- 
tained by defendant No. 5. 

Now it appears from the documents 
earlier than Ex. IX such as Exs. II, 1M and 
TV that this arrangement was really.arrived 
at after consultetion with the creditors 
particularly the -pleintiffs. Exhibit IX-a is 
a counterpart of Ex. IX. A month after 
this arrangement that is,on July 31, 1924, 
Ex. B was written by defendant No.5 
tothe pleintiff. Inthishe refers to the 
fact that the prior arrangement was arriv- 
ed at after consultation with the plaintiff's 
agent and clerk Doraiswami Mudaliar. 
Then defendant No. 5 proceeds to say that 
he was able to raise Rs.10,0L0 and to pay 
it to the most pressing and worrying among 
the creditors of defendant No.1, that he 
wasnot able to collect further amounts 
to pay to the plaintiff on account of his 
illness and because the times are bad and 
money isnot available. Then he says that 
he expected to realise more money within 


a week. He says : 

“As goonas I get the said amount if you ask me 
to send itto Conjeeveram I shall send it by 
registered post. Ihave also written to your clerk 
that I would either send the money to him to Ma- 
dura orhe may onhis return halt at Tiruvalur and 
take the money that I may collect here.” 

Finally he says: — i 

“Ishall return the amounts due to you in course 
of time.” j 
. We think on a construction of Ex. B 

(taken with all the ‘surrounding circum- 
stances that it amounts to a promise by 
defendant No. 5 to pay the plaintiffs debt. 
We are not concerned here with other 
creditors. The plaintiff's debt was only 
about Rs. 7,000. Seeing that defendant 
No. 5 undertook to raise kts. 30,090 by sale 
of the stock-in-trade and has already raised 
Rs. 10,000, there is nothing improbable in 
this conclusion, namely, that defendant No. 5 
promised to pay off the plaintiff's debt. It 
is clear from ihe prior correspondence that 
the plaintiff was not ina mood to wait un- 


jess he is given some kind of security or” 
assurance that his debt will be easily forth-: 
But forthe promise of defendant `: 


coming. 
No. 5 seems tous unlikely that he would 
have waited so long as more than a year 
and four -months, the suit having been 
actually filed in Cetober 1925. When de- 
fendant No. lafterwards failed to pay, 
ibe plaintiff was addressing letters both 
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to defendant No. 1 stand defendant No. 5: 
see Exs. VIII, VI, VIl-d, VIIy, VIH-a 
and I. Finally in Exs. V and . VII the 
plaintiff complains to defendant No. 5 that 
money was not realised and paid and he 
was looking forward to him for seeing 
that the money is properly paid. No doubt 
the parties might have made it more 
definite. But taking all. these circumstances 
we think that there was 4 promise by 
defendant No. 5 tothe plaintiff. In this 
view the decision in Rajuchettiar v. Shuk- 
kur & Co. (1), does not hs)p the appellants. 
That merely follows the principle in 
Tweeddle v. Atkinson (2), which of course 
is correct law and against which we have 
to say nothing. The facis of this case are 
distinguishable. The result is that the 
appeal fails and is dismissed wilh costs. | 
in C. M.A. No. 93 of 1930 the appellant's. 
learned Advocate admits that after the 
decision inthe main appeal there is no- 
thing to press inthis appeal. It is dis-. 
missed with costs. The petitioner in Civil. 
Revision Petition No. 1005 of 1930 is an- 
other decree-holder against defendant No. 5 
in the first appeal just disposed of. He 
obtained his decree before the District 
Munsit’s Court of Salem. He got a transfer 
of that decree to the District Munsit's 
Court of Madura Town. -He applied for 
attachment of the house of defendant No, 5 
on April 8, 1929. The attachment was 
effécled and the fact was reported by July 
19, 1929. Meanwhile the plaintiff in the 
first appeal obtained attachment of the 
same house in July 1928, and brought it 
to sale on December 16,1929. On Decem- 
ber 20, 1929,the petitioner applied for 
rateable distribution. The sale by the 
respondent was cffected after an order 
giving him permission to set-off the pur- 
-chase money against this decree - amount. 
But at that time the attachment in execu- 
tion of the petitioner's decree had already 
been obtained and he was nota party to- 
that order. In these circumstances the 
question arises whether the petitioner is 
entitled to rateable distribution or whether 


Jhe should be held bound by the order 


permitting the sele with a set of Two 


‘decisions have been cited before us, Civil 
“Revision Petition .No. 586 of 1926 and 


Dandayutha Pani Dzvasihanam v.: Mutha- 


yanswami Chetti (3). 
(1) 25 L W 44, 93 Ind, Cas. 609; A I R 1927 Mad. 
t) 


(2) (1861) 1 B & 5 393; 30 L J QB 265; 8 Jur. (N s) 
332; 4 L T (N £) 468; 9 W R761; 124 R R 610. 

(3) A I R 1930 Mad, 699; 123 Ind. Cas, 193; Ind. Rul. 
(1930) Mad. 465, 
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In these cases it was*held that whére one 
Court not only realised assets but actually 
distributed them inignorance of the ex- 
istence of'attachment in another Court, it is 
toolate to rectify the error. In the present 
casé, itis true that when the order per- 
mitting the sale with set off was passed on 
December 19, the Sub-Court was ignorant 
of the -existence of another attachment in 
the District Munsif’s Court of Madura 
Town. But thisis not a cass where any 
amount hes been actually realized and 
distributed so that the principle of the 
decisions does not apply. If no other exe- 
cution creditor intervenes, no doubt the 
sale obtained by the respondent will stand 
onthe terms he has obtained, namely with 
the permission toset of. But now there is 
another execution creditor who comes toihe 
. Sub-Court praying for rateable distribution 
-seeing that he obtained his attachment so 
long ago as June 29, long before the order of 
December 19, there is no reason why the 
error should not be 
actual payments have been made. If that 
attachment had been known, the order 
Permitting the sale with a permission to 
set off would not have been made, and if 
made, it would be erroneous. In Pun- 
namchand Ghatraban v. Satyanadum (4), 
and inthe decision in Krishna Rao v. 
Sundar Shiva Rao (5), there was no applic 
cation for execution prior to sale. The 
only applications that were made there 
were onthe date of sale and after the 
order directing to set off which was, there- 
fore, a proper order. Those cases do not 
help the respondent. There is nothing to 
prevent usfrom adjusting the rights of 
the parties on the correct footing. The 
only other question to be discussed in this 
case is, whether the application for execu- 
- tion not’ being pending in the Sub-Court 
of Madura s. 73 does not apply. This 
point has been considered by Wallis, J. 
and Bakewell, J., ina decision in Nara- 
simhachariar v. Krishnamachariar (6). All 
the authorities then existing were reviewed. 
We agree with that decision. Ib deals with 


the general effect of ss. 63 and 73. T 
It has also been since followed in ‘other: 
cases and though there are one or. two", 


- 57 M 38. 

(5) (1931) M W N 568; 131 Ind. Cas. 318; A I R 1931 
P Ò109; 58 IA 148; 54 M440; 50C L J 355; 353C W 
N 617; Ind. Rul, (1931) P C 126; 33 Bom, L R 937; 
61 ML J91 (PO). : 

(6) 26 M L J 406; 23 Ind. Cas, 909; A IR 1914 Mad 
454; 1 L W 403, . 
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rectified because no - 
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from that decision now. Asall the facts 


“and dates are clear there is no purpose 


in referring the petitioner to a regular 


suit and not interfering now. Such a course 


has been followed by this Court in cases ° 
of this kind: see Sree Krishna Doss v. 
Chandookchand (7). The result will be the 
petition is allowed. There will be a rate- 
able distribution of the amount realised in 
the sale, i.e. the efect of this will be the 
respondent will pay the proportionate 
amount due tothe petitioner. He need not 
bring in his own proportion of the amount 
as he isstill -entitled to set off. The Sub- 
Court will determine the actuel amount to 
be paid by the respondent to the petitioner. 
The petitioner will have costs of this peti- 
tion in the High Court only. No order 
as to costsin the lower Court. 

This case having been set down to be 
spoken to this day, the Court made the 
following : 

Order.—The vakalat filed for the res- 
pondent after judgment is accepted. and 
the decree will be drafted on the footing 
that the respondent was represented at 
the time ofthe argument. 

AN. Petition alluwed. 
ior 32M 334; 4 Ind. Cas, 509; 5 M LT 125,19M LJ 





_ BOMBAY HIGH COURT 
First Civil Appeal No. 288 of 1933 
August 13, 1935 
BARLEY, J 
NARAYAN GANPAT MAHAJAN— 
f APPELLANT 
VETSUS 
RADHABAT KRISHNAJI MAHAJAN-— 
RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Art. 182 (3) 
(2)—-“Decision passed on review” in Art. 182 (3)— 
Meaning of—Art. 182 (2), if refers exclusively to 
appeals against a decree—Civil Procedure Code (Act 
V of 1908), O. XLVII, r. 4. 

The words “decision passed on review” in Art, 182 
(3), Limitation Act, mean a decision passed in re- 
view proceedings; and whatever such a decision is, 
it givesa fresh starting point of limitation, The 


- starting point of limitation under sub-r. (8) is the 


order passed on review, and the only orders under 
review contemplated by O. XLVII are those under 
r. 4, and the words in Art. 182 (3) presumably apply 


f T, to such orders and orders made in appeal against 
(4)65 ML J 569; 145 Ind. Cas. 975; AI R 193%- 
Mad. 801; 38 L W 579; 6 R M 178; (1933) M W N 1145; 


such orders. 

Sub-clause (2), Art. 182, docs not refer exclusively 
to appeals against a decres. Where there has been 
an appeal of any sort, time is to run from the date 
of the decree of the Appellate Court. Nagappa 
Bandappa v. Gurushantappa Shankerappa (2) and 
Nagendra Nath Dey v. Suresh Chandra Dey (3) 
followed. Ahammad Kutty v, Kottekat Kuttu (1) 
distinguished, - 
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Class Sub-Judge, Dharwar, in Special. Dar. 
khast No. 13 of 1933. 
Mr. A. A. Adarkar, for the Appellant.- 
My. D. R. Manerikar, for the Respondent. 


Judgment.—(The only portion material 
to this report is wilh respect to the 
question of limitation) :—The last point 
in this case is about limitation. The 
decree wes passed in 1927 and it gave 
_ Redhabai a recurring right. She has.tried 
jn 1933 to execute it and prima facie 
she haslost three years’ maintenance by 
her laches, since the ciaim for mainten- 
ance for 1927, 1928 and 1929 is more than 
three years old. But Mr. Menerikar relies 
on the proceedings subsequent to the decree 
to bring this application within time. There 
was an apPlication for review, which - 
was granted, and then there was 
an appeal against that order: in review, 
and there was‘ an order madé-by this Court 
in appeal on November 9, 1932. if the: 
darkhastdar, Radhabai, can take advant-. 
age of these proceedings, then ‘she isin 
vime, The question is whether she is erms _ 
titled to the benefit of cls. 2 and 3, Art. 182. 


| Glause 3 runs: 


“Where there has been a review of judgment thé 
date of the decision passed on the review;” . 


2 : 
and el < there has been an appeal*.the date ofthe 


eor order of the Appellate Court" 

as Manierikar's case is. that there was a 
review, and after that, there was an appeal, |, 
and therefore it is the final decree of the: 
Appellate Court which furnishés the start- 
ing ‘point of limitation. Mr. Adarkar -hàs 
argued that there. was no, Teview; that 
there was merely an application for review 
of the judgment, but that the judgment 
was not vreviewed. The learnéd Advocate * 
points out thet in review matters there are 

ages : Nn. 
ae ; that is heard and” ati. order is. 
passed under 1. 4 rejecting it or-allowing | 
it; and then, .eccording to the learned ` 
Advocate, the judgment is -actually véview= * 
ed. This interpretation of Ahe article does . 
not seem: to me to-be’ correct.” The startin: 
poin of limitation under sub. (3)-78 ABE, 
order passed ôn review,” and the- only 
orders under ` review contemplatéd.. by 
O. XLVII ‘are those under r. 4, made in 











. what Mr:Adarkar calls the <first: stage, < 
ae. the wordsin Art. 152.8) prey 


sumably apply to such’ orders and orders, 
made in appeal against such orders. 
Whether the application be rejected or al- 


lowed, there -can be no other. order in the ~, 


NARAYAN GANPAT Wi RADHABAT KRISHNAJI (BOM) 
F.C. A. from the decision of the First- review proceedings.» If the application be 


-First of “all an.» application... 


` 
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‘Tejécted, there can be none ; if 1t succeeds, 
either an obvious mistake is corrected ab 


- once, or the suit is re-opened for “theres 


ception of additional evidence. In the lat-: 
‘ter case only is there what Mr. Adarkar’ 
calls a second stage.: but the subsequent» ` 
orders are orders in thé ‘suit. My viéw. 
then is that the words in Art. 182 (8): 
“decision passed on review” means a.de-; 
cision passed in review proceedings ; and 
whether such a decision. is, it gives a! 
fresh statting point of limitation. Therefore: ’ 
the terminus a quoʻis the date:of the deci-, 
sion of this Court which reversed the | 
decision of the Subordinate ‘Court to grants 
review. cs 
Mr. Adarkar has, contended that an ap- į 
peal of this nature from an order granting, 
review is not an appeal - which comes with- .. 
in sub-cl. (2), Art. 182. The learned Advo- | 
cate -has cited a Madras case in Ahammad.-., 
Kutty v. Kuttekkat Kuttu (E), but that case 
was concerned with appeals from prelimi- - 
nary end final decrees and does not touch. 
the’ point with which I have to deal. The. 
case which hinds me is the decision of añ.. 
own Court in Nagappa Bandappa v. Guru- 
shantappa Shankarappa (2), where it was. - 
decided that sub-c]. (2), Art. 182, does not’ 
refer exclusively to appeals: against a de-#r 
cree. The decision was based oh the Privy .-° 
Council case of ‘Nagendra - Nath Dey v.. i 
Suresh Chandra Dey (3), where théir. Lord- 
ships, in-discussing the. meaning ‘of this 
articlé,held that the question must be der ` 
‘cided upon‘the plain.words of the articles. 
end that “where .tHere has-been” an appeal- ° 
ofany sort,” time is to Tun from. the date 
of the decree of the Appellate Court. Here, 
then, on’ the. plain words of the article 
thé appellant must. fail, because itis be- 
yond doubt that there. has been, ali‘appeal 
though not an- appeal against the ‘original 
decree” and therefore: time’ runs -from the. 
final.decrée of the Appellaté Court, which in 
this tase is.the date of the “order in: thë- re- 
view matter. < Eór these reasons, the xppeal 
must fail and is dismissed with costs: ` 
Netley et" Appeal-dismissed. 
< AY 56 M 458;-148 “Ind. Cas. 584 A 1 R1933 Mad. © 
“ere ML J 251; (1933) M W. N 237 87°L, W 160;6R . 
Kb . or a AKI aa ia - p- 


6 Pe 388; 447 hd, Cas: 1227; 35 Bom. L R.432; 
«6 R 3-250; PA EAA ag Ti K 
za (8) 59 IA 283; 137 Ind. Cab, 529; AI R1932P 0 
2165; (0 C J;-Ind. Rul. (1932)P © 193; 36 C W N 803; 
(1932) AG J 643; 33 Bem. L R 1065,55 C LJ 528; 
SFP L R 621; 36 L W 7; 9 O W..N:681; (1932) M W N 
8172-63 M L J 329 (P ©), a 
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OUDH CHIEPCOURT 
“Second Civil Appeal No: 191 of 1934 

+ March 17, 1936 i 
ZIA-UL-HASAN, J: 
f TULSHI RAM—Ptainrire—~APPELLANT 

versus 
` Musammat MUNA KUAR—DErENDANT— 
-  _Responpent 

. Transfer of Property Act (IV of 1882), ss. 65-A, 
66, 91—Lease of mortgaged land before amend- 
ment of 1929—S. 65-A does not apply—Security 
rendered ultimately insuficient on account of lease 


> 
+ 


—Lease, if can be enforced—-Zar-i-peshgi lease of. 


mortgaged property -Lessee, if falls under s. 91 ~ 
Limitation Act x of. 1908), Seh. I, Arts. 120, L44 
—Suit for possession by auction-purchaser of mort- 
gaged land leased subsequentty Article applicable 
~— Mortgage ` Zar-i-peshgi lease and usufructuary 


“mortgage, difference between, 


Where before the passing of the Transfer of 


- Property Amendment Act of 1929 a mortgagor leases 


out certain portions of the mortgaged lend, s. 65-A 


„of the Transfer" of: Property Act has no application, 
‘The case is governed by `s, 
_ perty -Act.. 


66, Transfer of Pro- 
„Where; ultimately, on account of the 
lease, the: Becurity becomes insufficient, the lease 
cannot be enforced as against the auction-purchaser , 
of tae mortgaged-land, and more so if the terms? 
of the lease are prejudicial to the interests of the 
mortgagor nimself, 

The holderof.a zar-t-peshgi lease of the mortgaged 
property is a ‘person interested in such property ` 


within the meaning of s, 91, Transfer of „Property; 


Act. 

In a suit by mortgagee auction-parchaser, for the 
possession of certain land which ‘was leased out. 
‘by the mortgagor: after” its” ‘mortgage,’ it is not 
necessary for the’ <plaiiitig * to-sue Ori, pray. for can- 


> eellation of the lease and this being sv, ‘tbe case is 


governed ‘by Art. 144, and “ot by “Art, 120 of the 
Limitation-“Act, 

Every zar-i-peshgi leasé, is. not, to be“ ' regarded 
as a mortgage. The main, difference between’ a zaiz 


' ‘peshgt lease and an usufructuary mortgage. is that 
„ünder .an usufructuary mortgage, . the mortgagee is 


authorised’ to retain possession’, antil the mortgage 
money is satisfidd but, in a.zar-i-péshgi lease, the mort- 
gages is +6, 
only. Whe ‘8, therefore, a. lease Noes not show any 
intention., to. create the relationship ‘of debtor. ‘and 
creditor’ jard 4 mo" right of redemption.. is expressly 
or implicdly ‘Teserved to“ the déssor ‘but ‘the lessee 





'. is to guif the, land without any’ -payment, on the ~ 


part of the:-lessor af the-éxpiry , of ‘the term of- the . 
lease, -suéh a: lease- does: “not, ‘create an usufructuáry 
mortgage. k KAMA a 


S. GA. against ‘the’ “order. of. ‘the District ; 


Jugde of Sitapur, dated May.8, 1984. ° 3, 
ahi and ` Ki 7 






Messrs. "Radha" Krishn 





ë Appellant, - ei 


“Mr. Ke P. Misra, for the Respondent 


Judgment,- -These “are three neater 
second appeals “against decrees, of the! 
learned District Judge of Sitäpur dis- = 
‘missing the appellant's suits. hes 

One Sulten Singh was a co-sharer in “the 
village of Bijwar. In 1917 and 1918 he 
made three simple mortgages of Muhal” 


162—29 & 30 
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retain’: possession ‘for. a definite period - 
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Sultan Singh in favour of Banwari Lal, 
predecessor-in-interest of Tulshi .Ram, the 
present appellant, for a total sun of 
Rs. 1,000. On October 3;°1922, he guve a 
zar-i-peshgi lease of abvut eighteen bighas 
of land to Musammat Ghuran Jan, respon- 
dent in appeal No. 193, fora term of thirty 
years and received Rs. 2,000, as zar-i-peshgi. 
On November 23, 1927, Suitan Singh exe- 
cuted three leases of fourteen bighus tive 
biswas, twenty-two bighas nineteen biswas 
andi sixteen bighas turee biswas in favour 
of bis mother Umrai Kuar, his brother's 
widow Sohna Kuar (respondent in Appeal 
No. 192) and his cwn wife Musammat 

Moona iuar (respondent in Appeal No. 191); 

respectively. These‘leases were for plant- 
ing groves and reserved no rent whatever. 

On October 6, 1930, the mortgagee brought 

a suit on foot of his mortgages and a decree 

for sale foria sum of about Rs. 20,000 was 

passed in his favour on November 24, 1930. 
The property .was sold.in -execution of the 
“ decree on August 20, 1932, and was purchas- 
ed, by the present appellant for Rs. 13,000. On 
August 20, 1932, the Appellant obtained 
-formal possession of the property purchased 

by niim through Court. Before the mort- 
” gugee brought his suit for sale, there was 

a-partition “of the village by which only 
portion of the land leased out to Ghuran 

Jan, Umrai Kuar, Sohna Kuar and Moona 

Kuar remained in Mohal Sultan singh. The 

suits from three of wuich these appeuis have 
„arisen were brought’ by ‘iulshi Ram for 
~.pcasession of thosé’ lands Bene all the 
four lessees: 

‘Ail the suits were decreed." ‘by the trial 
Court. Umrai Kuar submitted to the 
decree of the trial Court but the other 
three lessees appealed agdinst that Court's 
“decrees. All the-furee appeals were allow- 
ed by the-learned ‘District Judge and the 
plaintiff's suits. against Ghuran Jan, Sohna 
‘Kuar and Moona Kuar dismissed. It is 
uguinst the dismissal of his suits that the 
Plaintiff has brought these three appeals. 

‘In.the case against -Musammat Ghuran, 
. the learned” District Judgë- held that the 
slease -in her favour was invalid under a 
.s. 66 ‘ofthe Transfer `of Property Act, a8 
though the security was not rendered insuili- 
‘cient at tie time of the exectition of the lease 
_ by the mortgagor, it did ultimately prove 
insulticient ‘within the meaning. of une ex- 
‘planation ‘to s.:66 of the Transfer of Property 
: Act. The iéained District Judge, however, 
held that the plaintiff's suit as against Musam= 
mat Guuran Jan was barred by limitation 
under Art. 120 of the Limitation Act. It is 


ax 
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argued before me that the learned District 
Judge was wrong .in his opinion that the 
suit was barred by limitation and that the 
articles of the. Limitation, Act applicable 
to the case is Art. 144 and not 120. Iam of 
opinion that this contention is well founded. 
The learned District Judge has relied on 
the case of Bank of Upper India, Ltd. v. 
Jaggan, 40. W. N. 228 (1), in which it was 
held that where 2 mortgagor in possession 
of the mortgaged property executes a 
perpetual lease in favour of a third party, 
a suit by the mortgagee to avoid the lease 
on the ground that it had the effect of 
diminishing the security cffered for the 
loan of the money made by him under the 
mortgage is governed by Art. 120 of the 
First Schedule of the Indian Limitation Act. 
In this case, however, the suit appears to 
have been one for declaration as appears 
from the following remark in the judgment: 

“It appears to us that, having regerd tu the relief 
prayed for, the suit is clearly governed by Art. 120 
of tbe First Schedule of the Indian Limitation Act.” 

The learned Judges go on to say:-—~ 

“The substance of the plaintiff's case is that he 
“wants to protect his rights as a mortgagee and, as 
sučh, he would certainly have a cause of action 


to obtain a declaration of the nature which he 
wants to obtain in the present suit, if the act of 


leasing has caused any permanent injury to his’ 


rights as a mortgagee.” 


This passage also shows that the suit in 
“that case was for a declaration and not for 
possession. The principle laid down by 
their Lordships of the Judicial Committee 
in the case of Bijoy Gopal Mukerji v. 
Krishna Mahishi Debi, I. L. R. 34 Cal. 329 
(2), isto my mind fully applicable to the 
present case. In that case the reversioner 
sued, on the death of a Hindu widow, for 
possession of the property of her husband 
of which she was in possession as a Hindu 
widow and of which she had gianted a 
lease for. a term extending beyond her own 
life and it was held that the widow's 
alienation was not absolutely void but was 
prima facie voidable at the election of the 
reversionary heir, who may affirm it or 
treat it as a nullity without the intervention 
of any Court, there being nothing to set 
` aside or cancel as a condition precedent to 
his right of action. It was also held that 
the institution of a suit for possession by 
the reversioner shows his election to treat 
the alienation as a nullity and thatin such 
a suit it is, therefore, unnecessary for him 
to ask for declaration that it is inoperative. 
In the case of Petherpermal Chetty v. 


oe O W N 228; 100 Ind. Cas. 728; A I R 1927 
Oudh 148. . 
(2) 340 329. 
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Muniandy Servai, IaL. R. 35 Cal. 551 (3), also 
in which a certain deed was found as in- 
operative against a plaintiff, it was held 
by their Lordships of the Privy Council that 
the deed being inoperative, it was unneces- 
sary for the plaintiff to have it set aside as 
a preliminary to his obtaining possession of 
the properly and that the suit.was, there- 
fore, governed by Art. 144 of Sch. IL of the 
Limitation Act (Act XV of 1877). Iam, 
therefore,-of opinion that it was not- neces- 
sary for the appellants to have sued or 
prayed for cancellation of the lease. in 
favour of Musammat Ghuran Jan and this 
being so, the case was governed by Art. 144 
and not by Art. 120 of the Limitation Act. 

It was urged on behalf of the respondent 
that the zar-i-peshgt lease in her favour was 
as a matter of fact a mortgage and that the 
present appellant ought to have impleaded 
the respondent as a subsequent mortgagee 
in his suit on foot of the mortgages in his 
favour. The lease in favour of Ghuran 
is no doubt a zar-i-peshgi lease but every 
zari-peshgi lease is not to be regarded as 
a morigage. ‘he main difference between 
a zar-i-peshgi lease and an usufructary mort- 
gage is thut under an usufructuary mort- 
gage, the mortgagee is authorised to retain 
possession until the mortgage money is 
satisned but in a zar-i-peshgi lease the 
mortgagee is to retain possession for a 
definite period only. I have gone through 
the lease in favour of the respondent and 
agree with the Courts below that it cannot 
be said to create an usufructuary mortgage. 
Tnere appears to be no intention to create 
the relationship of debtor and creditor. No 
right of redemption was expressly or im- 
pledly reserved to the lessor but the lessee 
was to quit the land without any payment 
on the part of the lessor at the expiry of the 
term of the lease. 

Next it was argued that even if the lease 
in favour of the respondent be not deemed 
to be a mortgage, the respondent was atleast 
a person having an interest in the mort- 
gaged property within the meaning of s. 91 
(a) of the Transfer of Property Act so that 
she was entitled to redeem the property and 
was, therefore, a necessary party to the 
plaintif-appellant’s suit for sale and that 
as she was not impleaded in that suit, the 
decree obtained by the appellant is not 
binding on her. No doubt the respondent 
appears to be a person interested in the mort- 
gage property within the meaning of s. 91 of 
the Transfer of Property Act as was held by 
the Nagpur Judicial Commissioner's Court 
in a similar case, namely, Pannalal v. Raja- 

(3) 35 O 551. 


ram, A. I. R. 1926 N#gpur, 496, (4), but it 
seems to me that before the respondent can 
be allowed to take her stand upon the lease 
in her favour, we must consider whether 
that lease can be enforced as against the 
auction-purchaser who happens in the pre- 
sent case to be the mortgagee. As the lease 
in favour of Musammat Ghuran was exe- 
cuted in 1922 s.65-A of the Transfer of 
Property Act has no application and the 
case must be governed by’ s. 66 of the 
Act. The learned District Judge has held, 
and I think correctly, that the plaintiff's 
security became insufficient ultimately on 
account of the lease though not at the time 
of the execution of the lease. The security 
indeed appears to have become insufficient 
even independently of any lease. The 
value.of the property has been found by 
the lower ‘Appellate Court to be Rs. 16,000 
only and the amount due on the mortgages 
in favour of the plaintiff came to Rs. 38,000 
in 1930 when the suit for sale was brought 
though the plaintiff claimed only about 
Rs. 20,000. | 
_. From the finding arrived at above it 
follows that the plaintiff's suit must be 
decreed against Musammat Ghuran. 
The cases of Musammat Moona Kuar and 
Sohna‘Kuar are similar. Both are related 
to the mortgagor and both were given leases 
of land for planting groves without any 
‘premium and without any rent being reserv- 
“ed. The trial Court held the leases in their 
favour to be fictitious but the learned Dis- 
trict Judge held otherwise. The learned 
Advocate for the appellant has not challeng- 
ed this finding of the lower Appellate Court 
but has argued the appeals against these 
two ladies on the question of law whether or 
not Sultan Singh had power to give tne 
leases after. mortgaging the property to the 
appellant. The learned District Judge is 
not, in my opinion, right in thinking 
that s. 65-A of the Transfer of Property Act 
applies to these .cases as that section was 
enacted only in 1929 while the leases in 
favour of Moona Kuar and Sohna Kuar were 
executed in 1927. In considering these 
leases, we must, therefore, fall back upon 
s. 66 of the Transfer of Property Act and as 
shown ahove in the case against Musammat 
Ghuran, the security did become insuti- 
cient ultimately. It was urged on behalf 
of the respondents that the leases were. 
executed in the ordinary course of the 
management of the properly and should be 
upheld. I cannot, however, accede to this 
argument. The terms of ihe leases are so 
-(4) A I R 1926 Nag. 496; 96 Ind. Cas. 973. 
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prejudicial to the interests of the. mortgagor 
himself that it is impossible to consider ‘the 
leases as given in the ordinary course of 
management. Assaid above no premium 
was realised nor was any rent reserved. 
The lessees were to hold the land not only 
so long as a single tree stood on the land 
but also for a further period of five years 
after the land hecame totally devoid~ of 
trees. It cannot be said fora moment that 
such leases were necessary or even expedi- 
ent in the interests of proper management 
of the property. The plaintiff's suits’ should, 
in my opinion, be decreed against these 
respondents also. ~o 
All the three appeals are, therefore, 
allowed with costs, the decrees of the learned 
District Judge set aside and the decrees of 
the trial Court restored. ' 
D. Appeals allowed. 


pa ame 


BOMBAY HIGH COURT 
Second Civll Appeal No. 41 of 1933 
September 17, 1935 
` MaAOKLIN, J. E 
KRISHNAJI HARI DHAMDHERE ANDAN- 
- OTHER—P LAINTIFFS—ÅPPELLANTS 


versus 3 

GOPAL NARAYAN DHAMDHERE AND 

OTHEKS—DEFENDANTS —RESPONDENTS. 

Court’ Fees Act (VII of 1870), ss. 7 (iv) È, 12— 
Suit for accounts of rent and payment of share— 
Notice by plaintiff claiming a fixed, sum—-Valuation 
by plaintif, if should be accepted by Court—Appeal 
— Decision that suit falls within a particular class — 
Appealability, 

Where a suit is nominally one for accounts of the 
rent recovered by. the defendants and for paymént 
of the plaintiffs’ share in those rents, when’ the 
amount recovered has been ascertained, | and the 
plaintiffs have issued a notice in which they claim a 
definite sum, the suit is one for accounts in spité of 
the plaintifis having claimed a fixed sum by their 
notice and according to 8. 7 (tv) Q), Court Fees Act, 
it is open to the plaintiffs to value their plaint as 
they please and the plaint as valued by them ought 
to be accepted, Jageshra v. Durga Prasad Singh 
(2), distinguished. Khatija v. Adam Hussain (3), 
relied on. ` 

Though there isno appeal against a decision as 
to the correct valuation for any particular class of 
suits, still there is an appeal against a decision 
that any particular suit falls within a particular 
class. Dada v. Nagesh (1), followed. - 

S. A. from the decision of the District 

‘Judge, Poona, in Appeal No. 151 of 1931. .. 

Messrs. A. G. Desai and S.A. Kher, for 


the Appellants Nos. 1 and 2. . i 
MrS G. Patwardhan, for the Respondents 
s. 1 to 3 

Si Shen this second appeal both 

the Courts below have held that the plaint 

must be rejected owing .to insuficient 
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court-fees having been paid by the plaintiffs. 
The legality of the order rejecting the 
plaint under O. VU, 1. 11 (b), Civil Proce- 
dure Code, isthe only question for con- 
sideration. The suit is nominally one for 
accounts of the rent recovered by the 
defendants and for payment of the plaintiff's 
share in those rents, when the amount 
recovered has been ascertained. The plain- 
tiffs had previously given notice to the 
defendants (Ex. 80), calling upon them to 
pay to them a sum of Rs. 1,699-12-0. In 
the suit the plaintiffs put a valuation of 
Rs. 1,500 for pleader’s fees, but no more 
than Rs. 200 for court-fees. It was held 
by both the Courts that the valuation of 
- Rs. 200 for the purpose of court-fees was 
purely fictitious. The trial Court ordered 
that the plaintiffs should pay court-fee 
upon the amount claimed in their notice, 
(Ex. 80) holding that this would be a 
correct valuation of the plaintiffs claim 
in the suit. When they failed to do this, 
their plaint was rejected, and on appeal 
the District Judge confirmed the order of 
the lower Court, holding that the plaintiffs’ 
valuation for court-fees at Rs. 200 only 
was a deliberate attempt to defeat the 
provisions to a fiscal enactment. 

A preliminary point is taken in this 
appeal to the effect that no appeal lies by 
reason of 8. 12, Court Fees Act. That section 
provides that every question relating to 
valuation for the purpose of determining 
the amount of any fee chargeable on a 
plaint shall be decided by the Court in 
which the plaint is presented, and shall 
be final as between parties to the suit, 
It “has, however, been held in Dada y. 
Nagesh (1), that though there is no appeal 
against a decision as tothe correct valu- 
ation for any particular class of suits, still 
there is an appeal against a decision that 
any particular suit falls within a particular 
class. Here though the suit is nominally 
one for accounts, still it is part of the 
case for the defendants that the suit is 
really one for an ascertained sum ot money, 
falling under s.7 (iv) (f), Court Fees 
Act. Thus clearly, even in the case of 
the defendants, there is a conflict between 
the plaintiffs and the defendants as to the 
class within which the suit falls. There 
is, therefore, an appeal available. The 
first question then is to decide the class 
in which this case falls. Nominally it is 

suit for accounts. But the plaintiffs 
heve issued a notice in whicn they claim 

definite sum, and it is evidently the 

(1) 935 486. 
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view of both the Courts below that this 
has the effect of the making the suit fall 
under s.7 (4). Inmy opinion the present 
case isa suit for accounts in spite of 
the plaintiffs having claimed a fixed sum 
by their notice. The written statement 
itself says that the defendant was ready 
to pay what might be found due on taking 
proper accounts; and in the notice to 
which reference has been made the plain- 
tiffs say that according to their calcula- 
„tion the amount due from the defendants 
‘is a certain fixed sum, but ask the de- 
fendants to examine their own accounts 
and reply accordingly. I do not see 
how it would be possible to decide this 
case without going into accounts, and I 
regard it as really a suit for accounts. 

The next question is whether, this being 
a suit for accounts, the plaintiffs are en- 
titled to value it for the purposes of 
court-fees as they like, or whether they are 
bound to give a value which is reasonably 
approximate to the correct vaine of the 
amount that they are likely to obtain, 
and to pay ad valorem court-fees accord- 
ingly. In Jageshra v. Durga Prasad Singh 
(2), the plaintiff claimed two reliefs, cne 
being a declaration and the other being 
an injunction. She valued the claim for 
a declaration at a very high figure and 
paid only a nominal court-fee upon it, 
and she valued the claim for consequential 
relief at a very low figure and paid an 
ad valorem court-fee upon it. It was held 
that as she had given a definite valuation 
upon the two reliefs which she claimed, she 
must pay court-fees upon the combined 
reliefs and could not split them up in 
this way. I do not think that this case 
is any authority which will help towards. 
the decision in the present case, where the 
plaintiffs have not claimed a multiplicity 
of reliefs: but it was cited because in the 
course of his judgment the learned Judge 
said that he had considerable doubt as to 
whether it was open to the plaintiff to 
put an arbitrary and fictitious valuation 
upon the reliefs which she sought. As, 
however, that question did not directly 
arise inthe case, no decision was arrived 
at. In the present case it can hardly be 
said that the valuation put by the plain- 
tiffs upon the relief claimed is even ap- 
proximate. If there is any truth in the 
notice which they gave to the defendants, 
the value of the reliefs ‘claimed must be 
in the neighbourhood of Rs. 1,600 or 


(2) 36 A 500; 24 Ind. Cas. 679; A IR 1914 All. 72; 
12 A LJ 844, 
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Rs .1,700; and yet they H it: 
Rs. 500, and yet they have valued it at only 


Nevertheless I do not know of any clear 
authority to show that it is not open to them 
to do so if they wish. In Khatija v Adam 
Hussain (3), it was held that in a case 
where the plaintiff had valued the suit 
for the purpcse of jurisdiction at Rs. 3 
lakhs, and the District Judge came to the 
conclusion thet her share would be ap- 
proximately Rs. 68,000, still the plaintiff 
was entitled to value it for the purpose 
of court-fees at Rs. 130, as it was a suit 
for accounts. It was there stated that 
there did not appear to be any reason 
why the suit should not be treated asa 
suit for accounts and for the share which 
might be found due to the plaintiff upon 
taking of such account, and if it was a 
suit for an account failing under s.7 (iv) 
(P, Court Fees Act, the plaintif was at 
liberty to value itat Rs. 130 or any other 
sum she pleased. It seems to me that 
both the Courts below were wrong in 
refusing to allow the plaintiffs to value 
their- suit as they pleased and in reject- 
ing the plaint, because they had not 
valued it according to the orders of the 
learned trial Judge. According to's. 7 
(iv) (f), Court Fees Act, it was open to the 
plaintiffs to value their plaint as they 
pleased, and their plaint as valued by them 
ought to have been accepted. The appeal 
is, therefore, allowed and the suit is 
ordered to be restored to the file to be 
heard according to law. The appellants 
will have their costs from the defendants 
in both the appeals and costs in the trial 
Court will be costs in the cause. 


Appeal allowed. 


N. 
(3) 17 Bom. L R 574; 29 Ind. Cas, 949; AI R1915 


Bom, 59; 39 B 545. 


OUDH CHIEF COURT 
Second Civil Appeal No. 120 of 1934 
March 13, 1936 
Srivastava AND NANAYUTTY, JJ. 
SITLA BUX SINGH——DEFENDANT 
—-ÅPPELLANT 
versus 
MAHABIR PARSAD-—-PLAINTIPE 
—RESPONDENT 
Transfer of Property Act IV of 1882), ss. 130, 136 
—S8. 130 presupposes valid transfer — Transfer of 
actionable claim in. contravention of s, 186—Such trans- 
fer is void unders. 23, Contract Act (IX of 1872)— 
Suit by transferor, on actionable claim, the subject- 
matter of transfer —~Maintainability of—Suit by 
transferee in ignorance of s. 136, Transfer of Pre- 
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perty Act-—Court, if can order substitution of right 
person under Civil Procedure Code(Act V of 1908), 
0. I, r.10—Costs Taxation of costs, whether depends 
on expenditure incurred by party personally—Matter 
of discretion. 

The provisions of s, 130, Transfer of Property Act, 
presuppose a valid transfer, 

Section 136, Transfer of Property Act, clearly for- 
bids dealings in an actionable claim by a Judge, 
legal practitioner or officer connected with any Court 
of Justice. Section 23 of the Contract Act, makes such 
agreements void, Under such agreements no right 
passes frum the transferor to the transferee and the 
transferor can maintain a suit on the basis of the 
bond, the subject-matter of the alleged transfer. 

The suit, in the above circumstances, by the trans- 
feree isa suit instituted by a wrong person, And 
the Court can under O. 1, r. 10, Civil Procedure Code, 
order the substitution of the name of the rignt 
person, where it finds that the suit was instituted by 
such person, in ignorance of the provision of s. 136, 
Transfer of Property Act. Krishna Baiv, Collector 
and Government Agent, Tanjore (3) and Hughes v. 
Pump House Hotel Company (4), distinguished. 

The principle that the taxation of any item of 
costs is to depend upon proof of that item of ex- 
penditure having been incurred by the party con- 
cerned personally cannot be accepted. The awarding 
of costs is a matter of discretion. 


S. O. A. against the order of the District 
Judge, Rae Bareli, dated January 10, 1934. 

Mr. Ghulam Hasan, for the Appellant. 

Messrs. Radha Krishna and S. N. 
Srivastava, for the Respondent. 


Judgment.—This is a defendant's appeal 
against the decree dated January 10, 1934, 
of the learned District Judge of Rae Bareli 
modifying the decree dated February 20, 
1933, of the learned Subordinate Judge of 
Partabgarh. 


The defendant-appellant on June 25, 
1930, executed a bond in favour of two 
persons Bindeshri Prasad and Mahabir 
Prasad. On October 14, 1930, Bindeshari 
Prasad and Mahabir Prasad executed a deed 
of assignment in respect of the aforesaid 
bond in favour of Pandit Shiam Behari 
Misra, a Special Magistrate and an Honorary 
Assistant Collector in the Partabgarh 
District. When Pandit Shiam Behari Misra 
instituted a suit on the basis of the bond 
dated June 25, 1930, the defendant-appel- 
lant pleaded that Pandit Shiam Behari 
Misra had no right to enforce the bond by 
reason of the provisions of s. 136 of the 
Transfer of Property Act. Pandit Shiam 
Behari Misra did not contest the plea but 
made an application under O. |, r. 10 of the 
Code of Crvil Procedure jointly with 
Mahabir Prasad and in this application it 
wus prayed that the name of the former 
should be removed and the name of the 
latter should be substituted in his place as 
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plaintiff. The application was granted, and 
the trial of the suit proceeded with Mahabir 
‘Prasid- as plaintiff, and a decree was 
ultimately passed in his favour. This 
decree was upheld on appeal by the learned 
District Judge only with this modification, 
namely that Mahabir Prasad was disallowed 
the amount. of court-fee paid on the plaint 
which was taxed as part of the costs decreed 
to him against the defendant. 

The.first contention urged by the learned 
Counsel for the defendant-appellant is that 
Mahabir Prasad was not entitled to prosecute 
the claim on ‘the basis of the bond in suit 
after execution of the sale-deed by him in 
favour of Pandit Shiam Behari Misra. - It is 
argued that under s. 180 of the Transfer of 
Property Act, the transfer of an actionable 
claim by the execution of ən instrument in 
writing is complete and effectual upon the 
completion of that instrument and that 
thereafter all the rights and remedies of the 
transferor vest in the transferee. The 
argument proceeded that in view of the 
provisions of s. 130 it must be taken that 
all the rights in respect of the bond in suit 
became vested in Pandit Shiam Behari 
Misra and, therefore, the suit could not be 
maintained by Mahabir Prasad. We are of 
opinion that this argument is fallacious. 
The provisions of s. 130 which have been 
relied upon presuppose a valid transfer. 
Section 136 clearly forbids dealings in an 
actionable claim by a Judge, legal practi- 
tioner-or officer connected with any Court of 
Justice. Section 23 of the Contract Act 
shows that if the consideration or object 
of an agreement is one forbidden by law 
or is of such a nature that, if permitted, it 
would defeat the provision of any law, or is 
opposed to public policy, then the considera- 
tion or object must be held to be unlawful 
and that the agreement in such a case is 
void.. Thus we are clearly of opinion that 
the assignment made by Mahabir Prasad 
and Bindeshri Prasad in favour of Pandit 
Shiam Behari Misra was altogether void. 
The result of it was that no rights passed 
fromithe transferor to the transferee. As 
Bindeshri Prasad had died in the meantime 
therefore, Mahabir Prasad who had become 
the sole owner of the bond had undoubtedly 
a right to maintain the suit on the basis of 
it. y 

: Next it was argued that the order for sub- 
stitution made under O. I, r. 10 of the Code 
of Civil Procedure was illegal inusmnch 
as ` it could not be said that the 
suit had been instituted in the name ofa 
wrong person through a bona fide mistake. 
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That it was instituted in the name of a 
wrong person does not in our opinion admit 
of any doubt. Having found that the 
assignment in favour of Pandit Shiam 
Behari Misra was void, it is clear that he had 
no right to maintain a suiton the basis of 
the bond. In facts. 136 of the Transfer of 
Property Act clearly provides that no Court 
of Justice shall enforce any actionable claim 
at the instance of such a person. It, there- 
fore, aliows that the suit which was in- 
stituted by Pandit Shiam Behari Misra 
was instituted hy a wrong person. As to 
whether this was done through a bona fide 
mistake or not, both the lower Courts have 
found on this point in favour of the plaintiff. 
The fact that Pandit Shiam Behari Misra 
did not contest the plea raised by the 
defendant about the bar of s. 136 of the 
Transfer of Property Act seems to show 
that he had accepted the assignment and 
instituted the suit in ignorance of the provi- 
sions of s. 136 of the Transfer of Property 
Act. In the circumstances we ‘can see no 
sufficient ground to disagree with the con- 
current finding of the two Courts below on 
this point. The learned Counsel for the 
appellant has relied on two decisions of the 
late Court of the Judicial Commissioner of 
Oudh in Sheoraj Kuer v. Hari Kishen, 
3 0. O. 347 (1) and Rani Raghubans Kuer v. 
Hashmat Ali, 70. C. 78 (2) as showing that 
O. I, r. 10 could not be properly applied to 
the present case. The learned Counsel for 
the plaintiff-respondent on the other hand 
has referred us to the decisionsin Krishna 
Bai v. Collector and Government Agent, 
Tanjore, 1. L. R. 30 Madras, 419 (3) and 
Hughes v. The Pump House Hotel Company, 
Ltd., (1902), 2 K. B. 485 (4). It seems un- 
necessary for us to discuss these cases 
because each of them proceeds on its own 
special facts. It will be sufficient to say 
that there were circumstances in this case 
which in our opinion could well justify the 
Courts below in coming to the conclusion 
that Pandit Shiam Behari Misra acted 
under abona fide mistake and that the 
appellant has failed to satisfy us that the 
conclusion arrived at by them is incorrect. 

These being the only points urged in the 
appeal it must fail. 

A cross-objection has also been filed by the 
plaintiff-respondent questioning the order of 
the lower Appellate Court disallowing him 


the amount of court-fee which had been 
(1) 30 © 347. 
2)70 078, 
3 30 M 419. ; 
(4 (1902) 2K B 485; 7LLJ KB 803; 87 L T 359; 
50 W R 677. 
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paid on the plaint. Weare unable to accept 
the principle that the taxation of any item 
of costs isto depend upon proof of that 
item of expenditure having been incurred 
by the party concerned personally. But the 
awarding of costs isa matter of discretion, 
and the lower Appellate Court having in the 
exercise of its discretion refused to allow the 
court-fee paid on the plaint to Mahabir 
Prasad, we do nct think we should interfere 
with the exercise of that discretion in second 
appeal. 

The result is that we dismiss both the 
appeal and the cross-objections, with costs. 

D. . Appeal dismissed. 


ry 


BOMBAY HIGH COURT 
Criminal Appeal No. 370 of 1935 
November 12, 1935 
Bratwont, C.J. AND MAOKLIN, J. 
FAKIR MAHOMED RAMZAN— 

Å COUSED— APPELLANT 
i TETSUS 
EMPEROR —Opposite PARTY. 

Evidence—Fxpert evidence—Finger-print expert 
—Corroboration of evidence, if should be insisted 
on—-Value of expert's evidenre. 

It is going too far to say that the Court must m- 
sist upon corroboration of the evidence ofa finger- 
print expert. Onthe other hand, the Court must be 
careful not to delegate its authority to a third party. 
The Court has to be satisfied that the accused is 
guilty, and the Court cannot hold him guilty mere- 
ly because an expert comes forward and says that 
in his opinion the accused must be guilty. The 
Court must satisfy itself as to the value of the 
evidence of the expert in the same way as it must 
satisfy itself of the value of other evidence. The 
Court has to-rely on the expert upon two distinct 
points, first of all, on the question of similarity 
between the marks, whichis a question of fact on 
which the Court can, and should, with the assistance 
of the expert satisfy; and secondly, on the point, 
which is one for expert opinion, whether it is pos- 
sible to find the finger-prints or thumb-impressions 
of two individuals corresponding in as many 
points of resemblance as are shown to exist between 
the impressions found in the case before the Oourt 
and those of the accused. When the expert tells the 
Court that it is impossible to find so many characteris- 
tics inthe fingerprints of two persons as are found 
in this case, and when that statement entirely 
agrees with what one has read on the subject 
in scientific books, the Court need not 


hesitate in accepting the opinion. Bagari Hajam 
v, Emperor (1) and Jassu Rem v. Emperor (2), 
disapproved, Public Prosecutor v. Virammal (3), 


referred to. h 

Cr. A. against the conviction of the Chief 
Presidency Magistrate, Bombay. 

Mr. B. A. Dalal, for the Appellant. 

Messrs. K. Mc. I. Kemp and B. G. Rao, 
for the Crown. 

Beaumont, C. J.—This is an appeal by 
the accused against his conviction on two 
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charges under ss. 454 and 380, Indian 
Penal Code. On February 13, 1935, a 
theft was committed at a house in Dady- 
seth Agiary Lane. The Police were called 
to the house, and they found the com- 
plainant, a woman named Kasturbai, 
there. She was asked to sleep somewhere 
else during the ensuing night, and the 
Police then locked up the room in which 
the theft had taken place, and the next 
day they attended with the fingerprint 
bureau expert, who took the impressions 
of certain fingerprints. He found a right 
thumb impression on a glass jar, and the 
imprint of a right index finger on a box 
of jewellery. There was also on a glass 
door of the cupboard an impression of the 
palm of a hand, but that has not been 
identified. A photograph was subsequently 
taken of the thumb impression on the glass 
jar and of the impression of the right 
index finger on the jewellery box, and 
those photographs are Exs. B and O, 
which have been enlarged—the enlarge- 
ments are Ex. F-l-A and F-2-A. On 
February 25, a room in Bazar Gate Street 
was also burgled. The Police were fetched, 
and as in the previous case, they brought 
the fingerprint expert, who found certain 
impressions. He found a left-thumb im- 
pression, which is Ex. D, on the glass 
of a cupboerd door, and a palm impres- 
sion on a drawer. On the evidence, and 
apart from that of the fingerprint expert, 
it would have been possible for persons 
who had been in the room after the theft 
to have left these impressions. As the 
procedure under the two offences appeared 
to be similar, a search was made amongst 
the fingerprint records of the Police, and 
it was discovered that the impressions 
taken on these two occasions corresponded 
with the fingerprints of the present accus- 
ed, which had been taken by the Police 
on the occasion of a previous conviction, 
and accordingly the accused was arrested, 
and was tried by the Ohief Presidency 
Magistrate, and convicted on both charges. 

The peculiarity of the case is that there 
is absolutely no evidence to connect the 
accused with either of the offences except 
the evidence of the fingerprints. A wit- 
ness named Sitaram Baburam Rane was 
called on behalf of the prosecution, who 
said that he was a fingerprint expert at- 
tached to the fingerprint bureau, and had 
been there for 12 years. He then de- 
scibed to the Court how he took the 
photographs of the impressions to which 
I have referred and which were found on 
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the scene of these two offences, and then 
he produced fingerprints of the accused 
which had been taken on the occasion of 
the accused's previous conviction, and also 
fresh fingerprints which were taken after 
_ the accused was arrested on this occasion, 
_ the latter being Ex. L, and the former, 
Ex. K. The witness then said that there 
were eighteen identical ridge characteristics 
in: nature and sequence between the left 
thumb impression taken in the room where 
the second offence was committed and the 
impression of the left thumb of the ac- 
cused taken by the Police after his arrest, 
and the witness-further said that it is 
impossible to find so many as eighteen 
characteristics identical in the fingerprints 
of two persons, that is to say, his evidence 
is that having regard to the similarities 
which he found between the fingerprints 
found in the place of offence and the 
fingerprint of the accused, it was impossible 
that anybody but the aceused could have 
made the fingerprints in the place of the 
second offence. The witness also stated 
with reference to the right thumb impres- 
sion and the impression of the right index 
finger, taken on the occasion of the first 
offence, that there were fifteen poinis of 
similarity between the right thumb, and 
seven in respect of the right index finger, 
and the fingerprints of the accused, and 
that it must have been ihe accused who 
made the marks found on the scene of 
the first offence. From that evidence it 
appears that the accused was present in 
both of these rooms at about the time 
of the respective offences, from which I 
think that it follows as a necessary in- 
ference that he is the person who com- 
mitted the offences. It is not suggested 
that he had an innocent object in being 
in either of those two rooms. 

Now it is argued by Mr. Dalal on 
behalf of the accused that the Court ought 
not to act on the uncorroborated evidenceot 
fingerprint experts, and in support of that 
contention he has referred us to a good 
many cases. He relies particularly on 
Bazari Hajam v. Emperor (1) and Jassu 
Ram v. Emperor (2). It is, in my opinion, 
going too far to say that the Court must 
insist upon corroboration of the evidence 
of a fingerprint expert. On the other 
hand the Oourt must be careful not to 
delegate its authority to a third party. 
The Court has to be satisfied that the 
accused is guilty, and the Court cannot hold 
him guilty merely because an expert comes 
forward and says that in his opinion the 
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eccused must be guilty. The Court must 
satisfy itself as to the value of the evi- 
dence of the expert in the same way as, 
it must satisfy itself of the value of the other 
evidence. In the present case I am not sure 
how far the learned Magistrate himself 
went into the question of the similarily 
between the different marks, although he 
refers to that question having been gone 
into in cross-examination. But we have 
examined the photographs in evidence, 
which give very clear impressions. The 
finger and thumb marks are not smudged, 
and I’ am satisfied that there area very” 
large number of points of similarity be- 
tween the thumb and finger impressions 
found in the rooms where the offences were 
cummitied, and in the impressions of the 
corresponding thumbs and fingers ‘of the 
accused. The Court, in a case of this 
sort, has to rély on the expert upon two 
distinct points, first of all, on the ques- 
tion of similarity between the marks, which 
is a question of fact on which the Court 
can, and should, with the assistance of 
the expert satisfy itself; and secondly, on 
the point, which is one for expert opinion, 
whether it is possible to find the finger- 
prints or thumb impressions of two in- 
dividuals corresponding in as many points 
of resemblance as are shown to exist be- 
tween the impressions found in the case be- 
fore the Court and those of the accused. In 
the present case, I think, the witness 
might have been invited to go rather 
than he does go. I think he might have 
been asked to say how much experience 
he had had in the way of comparison of 
fingerprints, and how much literature on 
the subject he had studied. However this 
science is not a new one, and when the 
expert tellsthe Court that it is impossible 
to find so many characteristics idential 
in the fingerprints of two persons as are 
found in this case, and when that state- 
ment entirely agrees with what one has 
read On the subject in scientific books, I 
du not think the Court need hesitate in 
accepting the opinion. If the science were 
a new one, it might have been necessary 
for the evidence to gorather further. As 
it is, I think the evidence here is sufficient 
to satisfy the Court that the accused must 
have been present in the two rooms where 
these offences were committed, and as I 
have said, from that it must follow that 
he was the offender. I think, therefore, 
the conviclion was right, and the appeal 
should be dismissed. 


Macklin, J.—I agree. No particular 
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number of witnesses shall be required for 
the proof of any fact according to the 
Evidence Act, and I take it that the evi- 
dence of experts is -subject to the same 
principle. It is of course necessary in the 
case of fingerprint experts as in the case 
of every other witness, whether expert or 
not, that the Court should exercise its own 
judgment upon the evidence and not 
merely accept the evidence without con- 
sideration; and if the evidence of a 
fingerprint expert is given in such a 
way that the Court is able to follow it 
and make up its own mind as to the ac- 
curacy of that evidence and as to the ac- 
curacy:of the opinions, given by the 
expert, I can see no reason why it should 
not be open-to the Court to convict solely 
upon, the evidence of that witness. Reli- 
ance has been placed by the appellant 
upon Bazari Hajam v. Emperor (1) and 
Jassu Ram v. Emperor (2). But in so far 
as they decide that a Court ought not to 
rely upon the evidence of an expert alone, 
those cases, in my opinion, go further 
than is necessary; and other authorities, 
in particular Public Prosecutor v. Virammal 
(3) have been quoted tous by the Crown 
to show that the opinion given in the two 
cases relied upon has not been universally 
followed. I agree that, in the circum- 
stances of the present case, the evidence 
of the fingerprint expert was such that 
it was open to the Magistrate to convict 
on his evidence alone having made up 
his mind judicially that that evidence was 
reliable. I agree, therefore, that the appeal 
must be dismissed in each case. 

N. Appeal dismissed. 

(1) 1 Pat. 242; 68 Ind. Cas. 958; AIR 1922 Pat. 
73; 23 Or. i J 638; 3 P L T 526; (1926) Pat, 46; 
4 UPLR Pat. 1; 3PLT 526. 

(2) 4 Lah. 246; 77 Ind. Oas. 423; A I R 1923 Lah. 
622; 25 Cr. L J 375. - 

(3) A IR 1923 Mad. 178; 69 Ind. Cas. 374; 23 Or., 
L J 694; 46 M 715. 
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Civil Application No. 123 of 1935 
March 19, 1936 
ZIA UL-HASAN, J. 
SURAJ DIN—JUDGMENT-DEBTOR— 
‘APPLIOANT 
VETSUS 
RAM PRASAD SINGH AND OTHERS 


—DEOREE-HOLDERS —Oppostre Parry 
Civil Procedure Code (Act V of 1908), s. 151— 
Decree holders purchasing property in execution of 
their mortgage decrees—Sale certificate giving wrong 
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description of property though in accordance with 
mortgage deed—Amendment of sale certificate, if can 
be granted. 

The property was purchased by the decree-holders 
in execution of their mortgage-decrees. By an ap- 
plication they alleged that though they had obtained 
a sale certiticate from the Court, they could not get 
mutation made in their favour as tbe sale certificate 
showed asifthe property purchased by them was 
situated in one mahal only while asa matter of fact 
it was in two muhals, the description being in 
accordance with that given in the mortgage-deed 
itself. They therefore, prayed that the sale certificate 
be amended so as to describethe property in detail 
as given in the application specifying the property 
of each of the two mahals separately : 

Held, that the Court had power under s. 151 of tne 
Code of Civil Procedure to make the amendment in 
question. Shujaatmand Khan v. Govind Behari (1), 
not followed. Yerramilli Satyanarayano Rao v. 
Kandukuri Purnayya @), Jagarnath Prasad Bhagat 
v. Jamuna Prasad Singh (8) and Ramcharan Sahu v. 
Jamna Prasad (4), relied on. 


O. App. for revision of the order of the 
Munsif, Sultanpur, dated August 24, 1935, 

Mr. Naziruddin, for the Applicant. 

Mr. K. N. Tandon, tor the Opposite 
Party. 


Judgment.—Tnhis isa revision under 
s. 115 of the Code of Civil Procedure 
against an order of the learned Munsif of 
Sultanpur allowing an application of the 
opposite party under s. 151, Civil Procedure 
Code for amendment of a sule certificate. 

The property was purchased by the 
opposite parties in 1929 in execution of 
their mortgage decrees. By an application 
dated March 1, 1935, they alleged that 
though they had obtained a sale certificate 
from the Court they could not get mutation 
made in their favour as the sale certiti- 
cate shows as if the property purchased 
by them was situated in one mahal only 
while as a matter of factit was in two 
mahals. They, therefore, prayed that the 
sale certificate be amended so as to des- 
cribe the property in detail as given in 
the application specifiying the property 
of euch of the two mahals separately. 
This application was granted by the 
learned Munsif and the desired amend- 
ment made. 

The learned Advocate for the applicant, 
who isthe subsequent purchaser of the 
property in execution of a simple money 
decree, contends that the description of the 
property given inthe original sale certi- 
ficate being in accordance with that given 
in the mortgage deed itself, the learned 
Munsif had no jurisdiction to amend the 
sale certificate under s. 151 of the Code 
of Civil Procedure. Reliance is placed on 
the case of Shujaaimand Khan v. Govind 
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Behari, A.I R. 1934 All. 100 (1). In this case 
no doubt it was held that an amendment 
allowing a correct description of the pro- 
perly which completely alters the plaint 
and the decree and also the deed on which 
the plaintis based cannot be said to be 
a correction of a clerical mistake in a 
judgment and cannot be allowed under 
s: 152, but some other High Courts have 
held otherwise. For instance in the case 
of Yerramilli Satyanarayana Raov. Kan- 
dukuri Purnayya,A. I. R. 1931 Madras 260 (2), 
it was held that where a wrong description of 
the mortgaged property is given through 
mistake or inadvertence in the mortgage 
deed and it is copied in the plaint and 
decree based on the mortgage, itis open 
to the plaintiff to apply under s. 152 to 
have the description corrected. A similar 
view was held bythe Patna High Court 
in the case of Jagarnath Prasad Bhagat 
y. Jamuna Prasad Singh, A.J. R. 1934 Patna 
493 (3). In our own Court it was held in the 
case of Ram Charan Sahu v. Jamna Prasad, 
1985 O. W. N. 31 (4), that where by a 
mistake of the plaintiff the property in 
dispute has been wrongly described in 
“the plaint and the preliminary and final 
decrees, the Court has power to correct 
the mistake by amending the plaint and 
the decrees. [ am, therefore, of opinion 
that the learned Munsif had power under 
s. 151 of the Code of Civil Procedure to 
make the amendment in question. 

The application is, therefore, dismissed 
with costs. 

D. Application dismissed. 
Q) AIR 1934 All. 100; 147 Ind, Cas. 633;6 RA 


(2) ATR 1931 Mad. 260; 131 Ind. Cas.6; Ind. Rul. 


(1931) Mad. 470. 

(3) A I R 1934 Pat. 498; 151 Ind. Oas. 959;7 RP 
145; 15 PL T 805: 13 Pat. 773. 

hey O W N 31; 153 Ind. Oas. 378; 7 RO 338; 
A 1935 Oudh 92; 10 Luck 496. 
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CALCUTTA HIGH COURT 
Civil Suit No. 403 of 1934 
August 29, 1935. 
PANOKRIDGE, J. 
HARNATH RAI BINJ RAJ AND otines— 
DEFENDANTS— PETITIONERS 
VETSUS 
SEWI PROSAD SINGH AND otazrs— 
PLAINTIFES—-OPPOSITE PARTY. ` 
Letters Patent (Cal.), cl. 12—Applecation for re- 
vocation made at stage when suit appears in the 
Prospective and Warning List-Whether can be 
granted—Proper time to apply for revocation, 
‘Where the defendant feels aggrieved at the 
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manner in which the Court has exercised the dis- 
cretion which it admittedly has, he should apply 
at the earliest moment and not allow what is 
prima facie a perfectly bona fide suit to proceed 
through the normal stages of litigation up to the 
stage of being ready for hearing and appearing in 
the Warning List before he makes his applica- 
tion. Where the application for revocation is made 
at the stage when the suit appears in the Prospec- 
tive and Warning List, it cannot be granted, N 


Messrs. N. C. Chatterjee and 
Sinha, for the Petitioners—Delendants 
Nos. 2 tio 4. 


Messrs. S. R. Das, for the Opposite Party. 

Order.—This is a border line case. It 
is true that the case resembles two other 
cases in which [ have recently revoked 
the leave granted under cl. 12 of the Let- 
ters Patent in thatthe only part of the 
cause of action which had arisen within 
the jurisdiction is the assignment by the - 
original holders of the negotiable instru- 
ment in favour of the plaintiffs. There 
is also this to be said on the side of. 
the defendants, that the majority of the 
plaintiffs, reside in the same place as the 
defendants, and so they will not be put 
to any inconvenience if the leave is re- 
voked. If the suit had not reached the 
stage, which it has in fact reached, TI 
should probably have considered that the 
circumstances justified me in revoking the 
leave. On the other hand I have no 
reason to suspect, as I suspectedin one 
of the previous cases, that the assignment 
was deliberately made in Calcutta for the 
purpose of embarrassing the defendants 
in their defence to the suit. So far as 
I can recollect, in the other case ‘with 
which I have recently dealt, there had 
been few, if any, preliminary steps taken 
in the litigation. In this case, on the 
other hand, not only has there been dis- 
covery but the suit has appeared in the 
Prospective List, and also in the Warn- 
ing List, on several occasions. It ap- 
peared on the Warning List on July 18, 
1935, and on August 22, 1935, and on 
those occasions ib was adjourned by con- 
sent, the adjournment on the last occasion 
being over the long vacation. It is said 
that the defendants consented to the ad- 
journment to accommodate the plaintiffs 
and that it is, therefore, inequitable that 
they should be in a worse position because 
they have treated their opponents with 
courtesy. I think there is something in 
that argument, but at the same time, | 
where the defendant feels aggrieved at the 
manner in which the Court has exercised 
the discretion which it admittedly has, I 
think that he should apply at the earliest 
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moment and not allow what is prima facie 
a perfectly bona jide suit to proceed 
through the normal stages of litigation 
up to the stage of being ready for bear- 
ing and appearing in the Warning List 
before he makes his application. In these 
circumstances I refuse the application with 
costs. Certified for Counsel. The plain- 
tiff will pay the costs of the guardian ad 
litem and add them to his claim. 
N. Application disalloved. 





PATNA HIGH COURT 
Civil Appeal No. 106 of 1931 
April 26, 1935 
MOHAMMAD Noor AND Duavin, JJ. 
MATHURA SINGH AND OTHERS— 
DEFENDANTS—-APPEBLLANTS 


versus 
RAMA RUDRA PRASHAD SINHA Ann 


oOTHBERS—PLAINTIFFS——RESPONDENTS 

Guardian—Court of Wards—Ward and minor— 
Distinction—Ex parte decree againt ward due to 
gross neglect of manager - Ward, if entitled to same 
relief as minor—Suit to set aside such decree— 
Limitation—Time, when runs-~Limitation Act (IX 
of 1908), Sch. I, Arts. 120, 95—Gross negligence, 
whether amounts to fraud—Decree against minor 
not properly represented, whether can be challenged 
collaterally—Co-sharer— Mortgage by one to another 
—Mortgage redeemed—Mortgagee claiming raiyati 
rights in lands as against mortgagor—Suit by mort- 
gagor for joint possession and mesne profits—Suit, 
held maintainable. 

There is no doubt that a decree passed against 
minor can be avoided on the ground of gross negli- 
gence of the next friend or guardian ad litem. 
The right of a minor to avoid a decree passed 
against him on the ground of negligence of his 
guardian ad litem is a substantive right, well re- 
cognized in the English Law, and equally appli- 
cable in India as it is not founded upon any 
peculiarities of the English Law but upon the 
broad principles of justice, equity and good con- 
science. The principle of the English Law, which 
has been applied in India on the ground of justice, 
equity and good conscience to afford protection to 
infants can be extended to disqualified proprietors 
whose estates are managed by the Court of Warda. 
There is no reason to differentiate between the two 
cases, A ward of the Court is as much helpless 
as a minor; rather the former is in a worse posi- 
tion. In the case of a minor if one guardian is 
neglecting his duty, any other person interested 
in the minor can come forward and have the 
guardian removed. But in the case of a disquali- 
fied proprietor ander the Court of Wards nobody 
else except the menager appointed by the Court 
can institute a suit on his behalf or defend one 
against him. The gross neglect by the manager, 
which resulted in the ea parte decree, entitles the 
ward to get the same relief against that decree as 
they would have got if the defendant in the pre- 

` vious suit had been a minor, Parmeshwari Pershad 
Narain Singh v. Sheo Datt Rai (3), Chunduru Pun- 
nayyah v. Rajam Viranna (4), Brij Raj v. Ram 
Sarup (5) and Siraj Fatma v. Mchmud Ali (8), 
referred to. [p. 239, col. 2; p. 240, col. 1.] 
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Gross negligence amounts to fraud and affects 
the proper representation of the minor and thus 
takes away the jurisdiction of the Court to pass a 
decree, as a Court cannot pass a decree against a 
minor unless he is represented by a guardian, An 
ex parte decree obtained agsinst a ward or minor 
being obtained by fraud and without proper re- 
presentation can be challenged collaterally. Sheo 
Churn Lal v. Ramnandan Dobey (7), discussed. 
Malkarjun v. Narhari (18), explained. Raghubir 
Dayal Sahu v. Bhikyalal Misser (21), not approv- 
ed, [p. 241, col. 2.] < 

Obiter. Per Mohammad Noor, J.—A suit to set 
aside a decree on ground of gross neglect of the 
guardian is governed by Art. 120, Limitation Act, 
and not by Art.25, Time runs when the Court of 
Wards becomes aware of the negligence of the 
guardian. 

Obiter. Per Dhavle, J.— There is an obvious differ- 
ence between avoiding a decree ana being entitled 
to ignore it, 4. e. to treat it as a nullity. In the 
former case the question of limitation arises. No 
Article of the Limitation Act specially deals with 
the negligence of a guardian or a manager. The 
Court must, therefore, fall back upon the residu- 
ary article, Art. 120, which prescribes a periud of 
six years from the time ‘‘when the right to sue 
accrues. [p. 245, cols. 1 & 2.| 

One of the co-sharer landlords who was the mort- 
gagee of the share of another co-sharer did nut 
deliver possession to the mortgagor co-sharer of 
his share which was duly redeemed but assented 
therein raiyati rights for himaelf and adversely to 
the co-sharer mortgagor. The mortgagor co-sharer 
who had redeemed his mortgage instituted a suit 
for joint possession of his share and for mesne 
profits : 

Held, that the suit was perfectly maintainable. 
Watson & Co. v. Ramchund Dutt (1) and Midnapore 
Zamindari Co., Ltd. v. Naresh Narayan Roy (2), dis- 
tinguished. ik 

Č. A. from a decision of the Sub-Judge, 
Shahabad, daied February 24, 1931. 

Messrs. S. M. Mullick, B. P. Sinha and 
Hari Nandan Singh, for the Appellants. 

Messrs. Sultan Ahmad, G. P. Das, P. 
Misra, C. P. Sinha, Sarjoo Prasad, Murari 
Prasad and Mahabir Prasad, for the Res- 
pondents. A 

Mohammad Noor, J.—This is an ap- 
peal against a decision of a Subordinate 
Judge of Shahabad giving the plaintiff- 
respondents a decree for joint possession 
of one-third share in 142°03 acres of land 
situated in village Dharupur in the dis- 
trict of Shahabad and for mesne profits. 
The plaintiffs, who are wards of the 
Court, are proprietors of one-third share 
of village Dharupur. The defendants 
are the landlords of the remaining two- 
thirds being proprietors of one-third and 
mukarraridars of another one-third. The 
plaintiffs’ share was in the zarpeshgi lease 
of the defendants’ family for a period 
of 25 years which expired in 1306 Fasli, 
but as the zarpeshgi money was not paid 
up the defendants continued in posses- 
sion of the share. Thereafter under a 


236 


deed, dated June 6, 1906, the plaintiffs’ 
share was given in usufructuary mortgage 
to the defendants for a period of 10 
years from 1313 to 1322. The plaintiffs 
redeemed the mortgage by depositing the 
money in Court on July 17, 1926, and 
got possession of the village. Now the 
plaintiffs’ case is that in spite of the 
mortgage having been redeemed the de- 
fendants did not give the plaintiffs pos- 
session of their one-third share of the 
bakasht lands of the village described in 
Sch. A (16479 acres or 254 bighas 18 
dhurs) and Sch. A (1) 65°56 acres) of the 
plaint. They therefore sought recovery of 
joint possession of these lands and also a 
declaration that an ex parte decree ob- 
tained by the defendants against them 
in respect of Sch. A lands be declared 
collusive, fraudulent, illegal, null and void 
and not binding upon them. They further 
asked for a decree for Rs. 2,441¢10-8 for 
damages alleged to have been caused by 
the defendants to the mortgaged property 
during the term of the usufructuary 
mortgage end also for a decree for 
Rs. 5,618-0-1 as mesne profits in respect of 
the lands in suit. : 

During the course of the settlement 
operations the defendants were found in 
direct possession of 16479 acres of land 
(mentioned in Sch. A of the plaint) which 
they claimed to be their raiyati lands 
with occupancy rights therein. The Set- 
tlement Officers, however, recorded these 
lands as “‘bakasht landlord mukarraridar 
and zarpeshgidar”. It may be noted that 
the word “bakasht" malik or thicadar was 
used by the Settlement Officers to indi- 
cale lands in direct possession of the 
malik or tenure-holder which are not their 
zirait lands as defined in s. 120, Bengal 
Tenancy Act, (vide Guide and Glossary to 
the Survey and Settlement Operations in 
the Patna and Bhagalpur Divisions p. 14). 
The defendants thereupon instituted a title 
suit (No. 242 of 1912) against the plaintiffs 
for declaration of their occupancy rights 
in these lands. The suit was defended 
by the Manager of the Court of Wards 
who was managing the plaintiffs’ estate, 
the plaintifis being then the wards of 
the Court as they are even now. After 
the suit had remained pending for some 
time it was decreed ex parte on Novem- 
ber 3, 1913. There was an attempt by 
the plaintiffs through the same manager 
to have the ex parte decree set aside and 
a petition to that effect was filed on De- 
cember 11 1913, which was dismissed for 
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default on January 17,1914. The plaint- 
iffs have challenged this decree in their 
plaint alleging that it was obtained by 
freud and ‘collusion between the defend- 
ants (who were plaintiffs in that suit) 
and the then Manager of the Court of 
Wards, or that at any rate the suit was 
decreed ex parte on account of gross 
neglect of the manager. They have asked 
that this decree be declared null, void and 
inoperative. 

The lands covered by Sch. A (1) of the 
plaint were during the settlement opera- 
tions in possession of certain racyats. 
The defendants claimed them also to be 
their raiyati lends with occupancy rights 
therein and alleged that the ratyats found 
in possession thereof were their tempo- 
rary under-raiyats. The Setitlement Ofi- 
cers disallowed the defendants’ claim and 
recorded the ‘persons found in possession 
of these lands as ratyats. Later on, the 
defendants obtained from these persons 
surrender of their rights in their favour 
and have been in direct possession of 
these lands since then. The plaintiffs’ 
case is that these were the lands of the 
raiyats which on account of their surren- 
der or abandonment came in direct posses- 
sion of the landlords and on the re- 
demption of the mortgage.of their one- 
third share of the village they are en- 
titled to have their share in them. The 
defence was that the lands in suit were 
the raiyati lands of the defendants, and . 
not the bakasht lands of the landlord 
and therefore the plaintiffs were not en- 
titled to get any share in them. There 
was also a plea that the plaintiffs’ suit in 
respect of Sch. A lands was barred by 
res judicata in consequence of the ex 
parte decree stated above. Limitation was 
also pleaded in defence of the suit. 

The learned Subordinate Judge over- 
ruled the pleas of res judicata and limita- 
tion. He has found that there was no 
fraud or collusion between the defendants, 
who were plaintiffs in the former suit, 
and the manager but that there was a 
gross negligence on the part of the 
manager and therefore the decree was 
not res judicata. He gave the plaintiffs 
a modified decree for joint possession in 
respect of 103°01. acres out of the lands 
mentioned in Sch. A and 39-02 acres out 
of the lands mentioned in Sch. A (1) of 
the plaint. He has held that the defend- 
ants were not able to prove their raiyati 
tights in respect of these lands. He dis- 
missed the suit in respect of the remain- 
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“ing lands of Schs. A and A (1), having 
found that the defendants were raiyats in 
respect of -these lands from before they 
became landlords of the village. He also 
dismissed the suit in respect of compen- 
sation and damages but gave a decree for 
mesne profits, and ordered the parties to 
bear their own costs. The defendants 

“have preferred this appeal, while the 
plaintiffs have preferred cross-objections in 
respect of the area for which their suit 
was dismissed and also against the dis- 
missal of their claim for damages and 
compensation. The plaintiff-respondents 
have not pressed before us their case of 
fraud and collusion between the defend- 
ants and the then manager of their estate 
in connection with the ex parte decree. 

Before I come to deal with the points 
taken in appeal I would like to state some 
facts which are not disputed. The de- 
fendants are not the old landlords of the 
village. Their first connection with tue 
village as such commenced in the year 
1287 (1880) when their family along with 
one Nakchhedi Pathak took a zarpeshgi 
lease of the village. Thereafter they be- 
came proprietors of one-third of the 
village under two deeds of sale, dated 
September 17, 1892, and December 1, 
1892, and later on, they acquired mukar- 
rari of the other one-third of the village 
under a deed, dated February 27, 1894. 
They, however, continued in possession of 
the entire village partly as proprietors 
(one-third), partly as mukarraridars (one- 
third), and partly as mortgagees (one- 
third), upto the year 1926, when as stated 
above that one-third share of the plaintifis 
was redeemed from their usufructuary mort- 
gage. On behalf of the appellants the 
following points were urged before us: 

(1) That the learned Subordinate Judge 
ought to have held on the evidence on re- 
cord that the defendants were able to 
establish thelr raiyati rights in respect of 
not only the lands for which the plaintiffs’ 
suit was dismissed but also in respect of 
the remaining lands for which the suit 
was decreed. 

(2) That the plaintiffs were not entitled 
to a decree for joint possession. The 
defendants being co-sharer landlards, their 
interest in the village being two-thirus, 
they are entitled to remain in posses- 
sion of the lands till the village is 
partitioned. The only decree which could 
be passed was a declaration of the 
plaintiffs’ titie tothe extent of one-third 
share in respect of such lands which were 
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not found to be the raiyati lands of the 
defendants. | 

(3) That the learned Subordinate Judge 
has erred in passing a decree for mesne pro- 
fils. The plaintiffs were only entitled for 
compensation for ase and occupation by the 
defendants of the one-third share in the land. 

(4) That so far as the lands covered by 
Sch. A are concerned, the plaintiffs’ suit was 
barred by res judicata. There was no negli- 
gence on the part of the manager and even 
if there was any, the plaintiffs were not en- 
titled to get rid of the decree on that ground. 
It was also urged in the alternative that 
assuming that there was gross negligence 
on the part of the manager of the plaintiffs’ 
estate which resulted inthe ex parte decree, 
the decree was not void but voidable and the 
plaintiffs could not succeed unless they got 
the decree set aside and their prayer for 
declaration that the decree was null and 
void was barred by limitation. 

The respondents supported the decree of 
the learned Subordinate Judge so far as it 
isin their favour, and further contended 
that on the evidence on record he ought to 
have decreed the plaintiffs’ suit ip its entire- 
ty, holding that the defendants failed to es- 
tablish their raiyati rights in respect of any 
portion of the land in suit. They have also 
asked for a decree for damages and com- 
pensation. (1) I first take up the question 
of fact, namely, whether the defendants were 
able to establish their raiyati righis in 
respect of the lands covered by Schs. A and 
A (1) of the plaint, and if so, to what extent, 
(His Lordship proceeded to discuss the evi- 
dence and arrived at the conclusion that the 
defendants were raiyats, and held that the 
decree of the Subordinate Judge so far as it 
dismissed the plaintiffs’ suit in respect of 
those lands of Schs. A and A (1), which 
were identified with the lands found in 
possession of the defendants’ family in the 
year 1871, was perfectly correct. After fur- 
ther discussion of the evidence, ‘the judg- 
ment continued). About the remaining lands, 
the defendants’ case has been that they got 
them by purchase. This they have not been 
able to prove, and in respect of them, the 
plaintiffs are entitled to a decree on facts, 
subject to the question of res judicata in 
respect of the lands of Sch. A which I shall 
take later on. j | 

(2) and (3). The next two points urged 
are that the defendanis being co-sharer 
landlords of the village, were entitled to 
cultivate the joint lands subject to payment 
of compensation to the plaintiffs. Therefore 
for the lands of Schs.A and A (1), in which 
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the plaintiffs may be held to havea share and 
in which the defendants failed to establish 
their occupancy rights, the plaintiffs were 
not entitled to a decree for joint possession 
or for mesne profits. The plaintiffs were 
only entitled to a declaration of their share 
in those lands and for compensation from 
the defendants on account of the land be- 
ing in their exclusive use. 

Mr. Sushil Madhab Mullick relied upon two 
decisions of the Judicial Committee, i. e. 
Watson & Co. v. Ramchund Dutt (1) and 
The Midnapore Zamindari Co.,Ltd. v. Naresh 
Narayan Roy (2). In the former case the 
land was held by two persons in common, 
one of whom was in actual occupation of a 
part, cultivating it as if it bhad been his sepa- 
rate propety. The other attempted to enter 
upon the same land in order to carry on 
operations thereon inconsistent with the 
work already being carried on by the for- 
mer, who resisted and prevented this at- 
tempted entry. Their Lordships held that: 

“The resistance being made by the co-sharer in 
occupation simply with the object of protecting him- 
self in the profitable use ofthe land, in good husbandry, 
and not in denial of the other's title, such resistance 
was no ground for proceedings on the part of the 
other to obtain a decree for joint possession, or for 
damages; nur would granting an injunction be the 
proper remedy.” 

In the latter case, it was held that : 

“Where lands in India were held in common, 
each co-sharer was entitled subject to paying com- 
pensation to the other co-sharers to cultivate any part 
of them not being cultivated by the other co-sharers, 
The other co-sharers are not thereby ousted so as to 
be entitled to mesne profits; their remedy if they ob- 
ject is to obtain a partition with compensation.” 

in my opinion, the facts of these cases 
were quite different. The right of the co- 
sharers was not denied nor was the fact 

. that one co-sharer was cultivating the land 
‘a, denial of the otker’s right.’ In the present 
case the possession by the defendants of those 
lands, which have not been proved to be their 
raiyati lands, was in the assertion of a right 
as a raiyat and was consequently adverse to 
the plaintiffs. The piaintitis were therefore 
bound to sue for joint possession; other- 
wise, if such a suit was not brought within 
time, their right would have become 
barred by limitation. In the circumstances 
of the case, the decree of the learned 
Subordinate Judge is correct, and the 
plaintitis are entitled, on the establishment 
of their title to a one-third share of the 
lands, to a decree for joint possession with 

9 18 C 10; 17 I A 110; 5 Sar 535 (P. 0.). 

2) 51 I A 293; 80 Ind. Cas. 827; A I R 1924 P O 144; 

51 C 631; 26 Bom. L R 651; 47 M L J 23; 35MLT 

169; (1924) M W N 723; 290 W N 34; 20 LW 770; L 

R 5A PC137;23 A LI 76; 3 Pat. LR193:6PL T 

750 (P. 0.3. 
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the defendants; ahd forthe same reason J 
hold that the decree for mesne profits has 
also been rightly passed. (4). The most 
important point raised is whether the suit 
in respect of lands of Sch. A is barred 
by res judicata in consequence of the ex 
parte decree passed on November 3, 1913. 
This decree was challenged by the 
plaintiffs on the ground that it was ob- 
tained by fraud and collusion between 
the defendants and the officers of the Court 
of Wards, or, al any rate, was inoperative 
as it was passed on account of the gross 
negligence of the Manager of the Court of 
Wards. The learned Subordinate Judge has 
found that there was no fraud or collusion; and 
that finding has not been assailed before us. 
Asa matter of fact, there is no evidence 
to show that the defendants were guilty 
of any fraudulent actin obtaining . that 
decree, or that there was any collusion 
between them and any Officer of the Oourt of 
Wards. In the plaint itself, except a vague 
allegation of fraud no details were given. 
Whether gross neglect of a guardian amounts 
to fraud isa different question, and I shall 
consider it later. 

The learned Subordinate Judge, has, how- 
ever, found that there was gross neg- 
ligence onthe part of the Officers of the 
Court of Wards and that therefore the 
decree was not res judicata. This finding 
has been challenged before us by the 
appellants. First of all, it is urged that 
there wes no gross negligence. Secondly, 
that award of the Court is not on the 
same footing as a minor and cannot get 
rid of a decree on the ground of the neg- 
ligence of the Officers of the Court in 
conducting or defending a suit. Thirdly, 
that the decree is at any rate not a nullity 
and is effective unless set aside by review 
or by suit, and that the prayer for setting 
it aside is barred by limitation. The 
considerations which arise are tnese: Was 
there any gross negligence on 
the part of the Officers of the Court of 
Wards which led to the passing of the 
ex parte decree? What isthe effect of the 
gross negligence if there was any? (an 
the decree be challenged collaterally, or 
has it to be set aside before the plaintifis 
can get any relief, and whether the prayer 
for setting it aside is barred by limitation ? 
1 take these points in the order in which 
I stated them. It appears from 
the order sheet of the suit (Kx. 10) 
that it was instituted on August 13, 1912. 
The written statement on behalf of the 
defendants was filed on December 14, 1912. 
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The steps taken on éheir behalf were 
all dilatory. On September 15, 1913, the 
defendants applied for warrants cf arrest 
against their witnesses which were 
ordered to be issued on payment of 
process fee and filing of forms, and 
November 3, 1913, was fixed for hearing. 
Warrants were not issued on account of 
the defendants’ failure to file forms. 

The application praying for an adjourn- 
ment of the case filed on November 3, 1913, 
was disallowed. Later on, the Pleader, who 
. was appearing on behalf of the defendants, 
informed the Court that he had no further 
instructions beyond applying for bime. 
The Court then proceeded to hear the 
case ex parte and decreed it on the same 
day. On December 11, 1913, an application 
to set aside the ex parte decree under 
0. IX, r. 13, Civil Procedure Code, was 
filed. Notices were issued, fixing January 
3, 1914, for the hearing of the application. 
On that day the defendants applied for 
time and the case was adjourned to 
January 17, 1914, when the application was 
dismissed for non-appearance of the de- 
fendants. The facis above stated clearly 
show that there were great laches in 
looking after the case of the defendants 
and, in my Opinion, the learned Subordinate 
Judge is right in holding that the suit 
was decided ex parte on account of the 
gross negligence of the Officers of the Court 
of Wards. 

Mr. Mullick on behalf of the appellants 

contended that the mere fact that the 
Manager of the Court of Wards who was 
acting as a guardian ad litem of the de- 
fendants, allowed the suit to be decreed 
ex parte and then allowed the application 
for setting aside that decree to be 
dismissed for default did not amount 
to gross negligence. He relied upon the 
decision of Parmeshwari Pershad Narayan 
Singh v. Sheo Dutt Rai (3) where it was held 
that it was not every kind of negligence nor 
any amount of negligence which would 
render proceedings, otherwise regular and 
proper, liable to be opened up; it must be 
such negligence as leads to the loss of aright, 
which, if the suit had been conducted or 
resisted with due care, must have been 
successfully asserted. He also relied upon 
‘the cases of Chunduru Punnayyah v. 
Rajam Viranna (4) and Brij Raj v. Ram 
Sarup 6); which lay down that simply 

(3) 6 O LJ 448, 


(4) 45 M 425; 70 Ind, Cas. 668; A I R1922 Mad. 
273; 42 M L J 429; 15 L W 427; (1922) M W N 213. 


(5) 48 A 44; 90 Ind. Cas. 749; A I.R 1926 All. 36; 23 
ALJ 901. 
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au omission by the guardian to appear 
at the trial would not amount to gross 
negligence if there was no ground of 
defence to put forward on behalf of the 
minors and further that the facts of each 
case have to be considered and the omis- 
sion in one case may amount to gross 
negligence, while, it will not in the other.. 
shall have to refer to the Madras 
case later‘as it has also laid down that a 
suit lies to set aside a decree on the 
ground of gross negligence of the guardian 
of a minor. The learned Advocate fur- 
ther relied upon the case of Bepin Chandra 
Das v.Menajaddi (6) where it was held 
that before a decree obtained against a 
minor can be set aside, the fraud of the 
guardian must he proved. In my opinion, 
however, in the case before us the omnis- 
sion ofthe guardian to defend the suit 
amounted to gross negligense. Mr. Mullick 
contended that the plaintifte of that suit, 
who are defendants in the present one, 
had filed the irrigation khesra and map 
and as the manager saw that there was 
no defence to make, he allowed an ex parte 
decree to be passed. I am unable to 
accept this contention. First of all, as I 
have shown above, the irrigation khesra 
and map do not show all the lands cover- 
ed by Sch. A to be the raiyati holdings 
of the defendants. If there was no good 
defence. to make in respect of the entire 
Sch, A, there was certainly good de- 
fence in respect of some lands covered 
by that schedule. The Record of Rights 
was in favour of the defendants of that 
suit. The lands were recorded as bakasht 
of the landlords and it was for the piain- 
tiffs of that suit to establisa their oc- 
cupancy right in them. The only evidence 
apart from oral evidence available to 
them was the map and the khesra of the 
irrigation department and they, as I have 
shown, do not cover the entire schedule. 
Then again, if the manager thought that 
the suit was undefendable, there was no 
use of making a show of defence asking 
for warrants against the witnesses and 
then abandoning the suit to be decreed 
ex parte, and thereatter to apply for 
setting aside the decree and allowing the 
application to be dismissed for default. 

The next question for consideration is 
the effect of the ex parte decree in con- 
sequence of the gross negligence of the 
guardian of the ward. There is no doubt 


an 46 C LJ 287; 105 Ind, Cas. 199; A I R 1927 Cal. 
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that a decree passed against a minor can 
be avoided on the ground of grvss neg- 
ligence of the next friend or guardian ad 
litem. In Sheo Churn Lal v. Ram- 
nandan Dobey (7) it was heid that gross 
negligence on the part of the next friend 
in the conduct ofa suit brought on behalf 
of a’ person under a disability prevents 
the effect of the bar contained in s. 103, 
Civil Procedure Code. (O. IX, r. 9 of the 
present Code) tothe institution of a fresh 
suit by such person when the disability 
has ceased. A Full Bench of the Alah- 
abad High Court in Siraj Fatima v. Mahmud 
Ali (8); held that the right of a minor 


to avoid a decree passed against him on, 


the ground of. negligence of his guardian 
ad litem is a substantive right, well re- 
cognized in the English Law, and equally 
applicable in India as it is not founded 
upon any peculiarities of the Inglish Law 
but upon the broad principles of justice, 
equity and good conscience. 

A suit for the enforcement of such a 
right of the minor either to ignore or to 
challenge the propriety of the order 
passed against him ~is: undoubtedly one of 
a civil nature. ‘The ‘cases relied upon by 
Mr. Mullick also:-hold that:a minor can 
avoid a decree passéd.against him on ac- 
count of the gross negligence of his guar- 
dian. The ex parte ‘decree in the present 
case, however, isnot against a minor but 
against a man who was of ege but a dis- 
qualified proprietor whose estute was 
under the Court of Wards. The decree 
is against Ram Bibhuti, the father of the 
present plaintiff, and his three minor sons 
through the manager of the estate. The 
minor song as named in the decree are: (1) 
Kedar Nath, (2) Kamla Prasad. The 
name of the third was not given. The 
names of the two sons given do not corres- 
pond to the name of any one of the 
plaintiffs who are the sons of Ram Bhi- 
bhuti Prasad. No explunation of the 
discrepancy is available on the record. 
No objection seems to have been taken in 
the previous suit that Ram Bhibhuti 
Prasad had no sons named Kedar Nath 
and Kamla Prasad. The appellants’ ex- 
planation given to us is that the two 
names were pet names of tie plaintiffs, 
Ram Rudra Prasad and Ram Ganeshudhis 
Prasad and defendant No. 3 of whom no 
name was given was 


(T) 22 C8. 

3 54 A 646; 138 Ind. Cas, 465; A I R 1932 All, 
293; (1932) A L J 437; Ind. Rul. (1932) All. 418; 16 R 
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Akhandleshwar Prasad. The respondents 
I shall proceed on 
the assumption that the decree was 
against the plaintiffs’ father only, his 
sons being then minors. The decree, if 
otherwise good, is no doubt binding upon 
the plaintiffs. It was enough if Ram 
Bibhuti Prasad who alone was recorded 
inthe Record of Rights was sued. He 
fully represented the estate: Lingangowda 
Dod Busangowda Patil v. Basangowda 
Bistangowda Patil (9). 


The question therefore arises whether 
the principle of the English Law, which 
has been applied in India on the ground 
of justice, equity and good conscience to 
afford proiection to infants can be ex- 
tended to disqualified proprietors whose 
estates are maneged by the Court of 
Wards. I see no reason to differentiate 
between the two cases. A ward of the 
Court is as much helpless as a minor; 
rather the former is in a worse position. 
In the case of a minor if one guardian is 
neglecting his duty, any other person in- 
terested in the minor can come forward 
and have the guardian removed. But in 
the case of a disqualified proprietor under 
the Court of Wards nobody else except 
the manager appointed by the Court can 
institute a suit on his behalf or defend 
one against him. Mr. Mullick has, how- 
ever, contended that there is a difference 
between a minor and a ward of the 
Court. He relied upon the case of 
Mani Singh Mandhata v. Nawab Bahadur 
of Murshidabad (10), for the proposition 
that limitation .begins to run against a 
man notwithstanding the fact that his 
estate was under the Court of Wards and 
he is not entitled to. a fresh period of limi- 
tation after the estate has been released. He 
also relied upon Umakanta Sen v. Hira 
Lal (11) where it was held that the re- 
lease of an estate from the Court of Wards 
did not give a fresh start to limitation if 
the man was not a minor, ands. 7, Limi- 
tation Act, did not apply to him. 

Another case relied upon by him is a 
decision of the Privy Council in Nakimo 


(9) 8 P LT 462; 101 Ind. Cas. 44; AI R 1927 P O 
56; 54 I A 122; 51 B 450; 52 M LJ 472; 25 AL J 319: 
40O.WWN 424; (1927) M W N 352 310 W N 570; 29 
Bom LR 818; 25 L W789; 45 0 LJ 501 (P. 0). 

(10) 46 O 694; 50 Ind. Cas. 202; A I R 1918 P C 180; 
46 I A 60; 36 M LJ 210;17 A LJ 202; 23 O W N 531; 
290 l, J 355; 25 M LT 341; 21 Bum. L R 611; LU P 
L R (P. 0.) 11; (919 M W N 348 (P.O). 

(11) 20 O W N 602; 34 Ind. Cas, 86 ;AIR 1917 Oal.. 
745. | 
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Dewani v. Pemba Dichen (12) where it was 
held that tha manager of the Court of 
Wards as a guardian of the ward can com- 
promise a suit without the permission of 
the: Court. No doubt, it is true that pri- 
vileges of a minor cannot be extended to 
a ward ofthe Court when they are based 
upon statutory provisions which limit them 
tothe minors. The law of limitation is 
statute law, and its provisions cannot by 
analogy be extended to those to 
whom it has not been extended by 
the statute itself. But here we are not ap- 
plying the statute law but the principle of 
justice, equity and good conscience; and 
the equitable considerations which enable 
the Coyrts to give relief toa minor, who 
had suffered loss on account of the neglect 
of his guardian, should, in my opinion, be 
also extended to a ward of the Court who 
for all. practical purposes is in the same 
position as a minor. I am therefore of 
opinion that the gross neglect by the manas 
ger, which resulted in tne ex parte decree, 
entitles the plaintiffs of the suit to get 
the same relief against that decree as they 
would have got if the defendant in the pre- 
vious suit had been a minor. The next 
consideration is whether the decree can be 
collaterally challenged, or it has to befor- 
mally set aside before the plaintiff can 
get a relief in this case. Section 44, 
Evidence Act, provides that: 

“Any party to a suit or other proceeding may 
show that any judgment, order, or decree, 
which is relevant under s. 40, s. 41 or s 42, 
and which: has been proved by the adverse 


party, was delivered by a (ourt not competent 
to deliver it, or was obtained by fraud or collusion.” 


The ex parte decree in this case is relevant 
under s. 40 of the Act which enacts that: 

“The existences of any judgment, order, or decree, 
which by. law, prevents any Court from taking 
cognisance of a suit, or holding a trial, is a relevant 
fact, when tne question is whether such Court ought 


bo T cognizance of such suit, or to hold such 
rial. 


It is clear, therefore, that if a decree is 
obtained ‘by fraud or passed without 
Jurisdiction, the party against whom the 
decree is sougat to be used can in the suit 
itself show that the decree cannot operate 
as res judicata as it was obtained by fraud. 
Tne question is whether the decree passed 
on account of the gross negligenc2 of the 
guardian can be sə challenged. Gross 
negligence amounts to fraud and affects tne 
proper representation of the minor and thus 


(12) 48 I A 27; 59 Iad. Cas. 911, A I R 192L PO 22; 
48 O 469; 19 A LJ 171; 40M L J 201; (14920) M WON 
115; 29 M L T 202; 33 O L J 211; 23 Bom. L R 683; 25 U 
W N 797; l4 LW 253 (P, 0), 
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takes away the -jurisdiction of the Court to, 
passa decree, as a Court cannot pass a 
decree against a minor unless-he is repre- 
sented by a guardian.. In Sheo Churn Lal 
v Ramnandan Dubey (7), already referred 


to, their Lordships observed: 

- “The statutory barin s. 103 cannot have a greater 
effect than that provided by s. 13, or, in other words, 
an infant cannot be in a worse case where his next 
friendor guardian fraudulently or negligently omits 
to appear than where he appears, and fraudulently 
or negligently submits to a decree or otherwise 
prejudices the interest of the infants. The question, 
therefore, reduces itself to the question whether negli- 
gence of a next friend prevents the operation of tne 
law of res judicata, According to the law, as 
aaministered in England, gross negligénce as well as 
fraud prevents the operation of the bar.” 

They then quoted from Macpherson on 


Infants as follows: 

“An infant plaintiff, though thus favoured in the 
course of the suit,isas much bound by a decree and 
by all the proceedings in a cause asa person of full 
age, and cannot, nor can his representatives open the 
proceedings, unless upon new matter, or on the 
ground of gross laches, or of fraud and collusion, 
which will annul the proceedings of the Oourts of 
Justica as much as any other transactions.” 


Then they quoted from Simpson on the 
Law of Infants: 

“A decree may elso be impeached where there has 
bean gross negligence by tne next friend in the 
conduct of the infant’s case, or new matter discovered 
since the date of the decree,” A 

They further quoted the observation of 
Sir R. Malins, V. C., in In re Hoghton (18), 
(576*), which ran thus: 

The question which I have to decide is whether 
this infant, on whose bzhalf a decree was tagen by 
consent in 1867, is tu suffer by any negligence or want 
of knowledge on the partof her then nextfriend. I 
am clearly of opinion she cannot be called upon to 
endure that inconvenience...The proposition that an 
infant of tender years may have her whole fortune 
wrecked by the neglect of her friend is so monstrous 
that I cannot pay attention to it. She is entitled to 
heve anext friend who is diligent and who will 
protect her interests.” 

They then proceeded: 

“From this it 13 clear that, according to the law as 
administered in Kngland, the gross negligence of his 
next friend would entitle an infant to obtain the 
avoidance of proceedings undertaken on his behalf, 
We can sse no reason why in this country an infant 
should be in a worse position. In cases outside 
Calcutta we are bound, in the absence of statutory 
provision, to apply rules of equity and good conssience. 
‘These rules cannot be more restricted than the rules of 
equity administered ia Hogland.” 

As their Lordships have pointed out, 
s. 103 (now O. [X,r. 9), is analogois tos. Li 
of the present Uode (res judicaca). In one 
case if me plaintiff is absent and tue defend- 
ant appears and the suit is dismissed for 
default of the plaintiffs, no fresn suit cau be 
instituted. Under s, 11 if an issue has been 


(13) (1881) 18 Eq, 573; 43 L J Oh. 758; 22 W R 
Bo. 
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tried in the presence of the parties by a 
Court of competent jurisdiction, it cannot be 
tried again. Both bar the trial of en issue 
again. Their Lordships eld that tke 
plaintiff could ignore the bar snd proceed 
with afresh suit. On the. same principle, 
in my opinion, the plaintiffs.in this case can 
ignore the former ex parte decree and seek 
relief which they have sought. It is to be 
noticed that the principle underlying this 
decision and the authorities relied upon 
seems to be that gross negligence of the 
guardian or next friend stands on the same 
footing as fraud. Jn the case of Eshan 
Chundra Safooi v. Nundamoni Dassee (14), 
it was held that when the.next friend of a 
minor fraudulently withdraws a suit without 
permission to bring a fresh suit, one of the 
modes of avoiding the -bar was for the 
minor to bring afresh ‘suit and- ignore the 
“previous proceeding. , This wes a case of 
fraud, and referring to this.case the learned 
Judges of the Calcutta High Court in Sheo 
Churn Lal v. Ramnandan Dobey (7)at p. 135, 
observed: - i i 


_ "As fraud and negligence are, in: our opinion, on 
the same footing, the plaintiff has the.same relief in 


éach case,” . 
Fatma .v. Mahmud Ali (8), 


` In Siraj 
already referred to, Sulaiman, J., when 


dealing with the decree passed against a 
minor on account of the gross neglect of his 
guardian, observed (p. 6647) : 
-. “It seems to me that it is also.possible to avoid the 
effect of the provisions of s. 11, Civil Procedure 
Code, by holding that the minor ceased to be 
-a party to the suit when his guardian ad, litem 
was grossly negligent. Of course, there can be no bar 
-of res judicata where a party in the subsequent suit 
“was not, properly speaking, 9 party to the pre- 
vious suit.” . F ` 
At p. 666f their Lordships referring to ade- 
cision of the Judicizl Committee in Walian 
v. Banke Behari (15), where it was held 
‘that the minor was, bound by a decree 
obtained against him if his interests had 
been duly protected and he was effectively 
represented by his mother, even though 
‘there was an absence of an order appointing 
her as his guardian, said : 
. “It, therefore, follows that the real basis of the 
binding character of a decree against a minor is 
the fact of his having been represented by-a pro- 
per person, and not the mere existence of any for- 
mal order appointing a guardian for him, Even 
‘when there is such an crder, if the guardian does 
not properly represent him, the decree would not 
. be binding On the other hand, even if there be 
any delect in the formal appointment of a guardian, 
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the decree would be binding upon him if he is 
sufficiently represented and his interests are well 
protected.” 

The learned Judge at p. 657* of the 
report seems to be in agreement with the 
view of the Calcutta High Court that 
fraud and gross negligence stand on tLe 
same footing. InChunduru Punnayyah v. 
Rajam Viranna (4), already referred to,- 
the plaintiff instituted a suit to avoid a 
decree on the ground of gross negligence 
on the part of the guardian ad litem. The 
Madras High Court held that the decree 
wes liable ‘to be set aside on that ground. 
The learned Judges referred to the case 
cf Subbanna v. Narasamma (16), where 
Sankaran Nair and Spencer, JJ., had held 
that a minor was. not bound by a decree 
passed against him where his guardian 
showed gross negligence as by not setting 
up a good defence of which he must have 
beén aware, and observed as follows: ~ 

“Neglect: by a guardian to plead past payment 
or to object to a personal decree being passed 
against minors was held in Girish Chunder Mooker- 
jee v. Miller (17), to be gross misconduct amount- 
ing to fraud.” 

_ Inthe Madras case referred to above, a 
decree against a minor was put forward 
as res judicata. The Court held that it was 
not, as the guardian of the minor was 
guilty of gross negligence and the minor 
was not bound by the decree. In the Cal- 
cutta case referred io there was gross mis- 
conduct of the guardian, but there was a 
finding of fraud as well and it was held 
that'a suit to set aside the decree and the 
sale thereunder : was maintainable. Mr. 
Mullick referred us to the case of Malkarjun 
v. Narhari (18), for the proposition that a 
judicial sale was not a nullity and could not 
be treated as invalid, notwithstanding even 
material irregularity, for the jurisdiction 
of the Court to execute had been com- 
plete throughout and was not lost on ac- 
count- cf error. This cese, in my cpinion, 
has no epplicaticn. Here the plaintiffs are 
urging that the ex parte decree relied upon 
by the defendants is not res judicata on 
the ground of gross negligence of the 
guardian which amounted to fraud. It is 
not a question of irregularily or irregular 
‘exercise of jurisdiction. He also relied upon 
‘the case of Hanmantappa v. Jivu Bai (19). 
There the plaintiff egainst whcm a decree 
was obtained during his minority brought a 

(16) 27 M L J 486; £6 Ind. Cas. 16; AIR1915 Mad, 3&4, 

(7) 30 LR 7. 

(18) 25 B 337- 27 I A 216; 7 Sar 739; 5 CW N 10; 2 
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fresh suit and when the previous decree was 
pleaded as res judicata he set up neglect 
of his guardian. The suit was dismissed 
not on the ground that it was not main- 
tainable but on the ground that the plaint- 
iff failed to establish negligence. Their 
Lordships referring to the case of Sheo 
Charan Lal v. Ramnandan Dobey (T) and 
the case of Cursandas Natha v. Ladkavahu 
(20), said : 


“It is only whera fraud and negligence is prov- 
ed on the part of the guardian of the minor that 


the right to bring a suit to set aside the previous, 


decision cen be claimed by the minor or his admi- 
nistrator.” 


It is clear from this decision also that 
the principle was accepted, though it was 
not applied to that case as the plaintiff did 
not prove negligence. In the case of Cur- 
sandas Natha v. Ladkavahu (20), referred 
to above, the principle of the decision re- 
ported in Sheo Charan Lal v. Ramnandan 
Dobey (7), seems to have been- accepied. 
Mr. Mullick has further relied upon some 
observations in Raghubir Dayal Sahu 
v. Bhikyalal Misser (21), for the proposition 
that a decree against a minor is as much 
binding upon him as if he was of full age 
and it seems to have been pointed out 
that if the minor sought to set aside 
the decree his remedy was by a separate 
suit and can only succeed upon proof -of 
fraud or collusion. This case seems to have 
also laid down that if the minor wants to 
question the decree on the ground of negli- 
gence of his guardian, his remedy is by way 
of review. The case seems to me to 
stand hy itself. The consensus of opinion 
seems to be that a suit lies to set aside 
a decree passed against a minor on ac- 
count of the negligence of his guardian 
and that the decree is not binding upon 
the minor. My conclusions, therefore, are 
that the ex parte decree against the 
plaintiffs’ father was passed on account 
of the gross neligence of the manager and 
that the plaintifis’ father at that time be- 
ing a ward of the Court, the decree stands 
on the same footing as a decree obtained 
against a minor passed on account of 
gross negligence of his guardian. Gross 
negligence of the guardian amounts to 


fraud, and furthermore when the guardian. 


neglects to look after the interest of the minor, 
‘the minor is not properly represented in tke 
suit and adecree thus passed is without 
the minor defendant beirg properly re- 
presented. The decree is not, therefore, 
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a bar to the plaintiffs’ present suit and 
can be collaterally challenged. 

In view of what I have said above, it 
is not necessary to consider the question 
of limitation. Assuming, however, that the 
plaintifis are not entitled to challenge 
the :decree collaterally, the queslion arises 
whether the plaintiffs’ prayer to declare 
the decree null and void is barred by 
limitation. The plea of limitation was not 
raised by the defendants in the written 
statement nor before the lower Court at 
the time of the hearing of the suit. It 
was for the first time raised in the 
grounds of appeal in this Court. Now 
having held that the suit to set aside a 
decree on the ground: of gross negligence 
of the guardian is maintainable, the period 
of limitation applicable will be six years 
under Art. 120, Limitation Act, from the 
date when the right to sue’ accrued. It 
is clear to me that Art. 95, which refers 
+o a suit for setting aside a decree obtained 
by fraud, is not applicable. 

The question, therefore, is when did the 
cause of action accrue in the present 
case? Was it on the date when the 
decree was passed, oron any subsequent 
date? In Sadashivappa v. Sangappa (22) 
where a decree was passed against a 
minor on: the basis of an award when the 
suit was referred to arbitration without 
the sanction of the Court, it was held 
that under Art. 120, Limitation Act,the period 
did not commence to run from the date ` 
of the decree. A minor was in. possession 
of the land and there was nothing to 
show that he had any knowledge at all 
of the existence of the decree until a date 
when the notice was issued on him to 
show causa why the decree should not be 
enforced. The learned Judges relied upon 
ihe observations of their Lordships of the 
Privy Council cn Art. 120, Limitation Act, in 
Bolo v. Koklan (23), which was to the 
effect that there may be no right to sue 
unless there was an accrual of the right 
asserted in the suit and its infringement 
or at least a clear and unequivocal threat 
to infringe that right by the defendant 
against whom the suit was instituted. In 
M. Basavayya v. Bapanna Rao, 120 Ind. 
Oas. 880 (24) it was held that in a suit 

(22) ATR 1981 Bom. 590; 13t Ind, Cas, 1221; 33 
Bom. L R 1033; Ind. Rul. ( 932) Bom. 9. 

(23) 11 L 657; 127 Ind. Cas. 737, A I R 1930 P O 
270; 57 LA 325; (1930) A LJ 1188; 32 L W 338; 34 


O W N 1169; 59 M L J 621; Ind Rul. (1930) P O 353; 
32 Bom. L R 1596; 52 C L J 450; 31 P L R 832 


P. 0). 
; a 120 Ind. Cas. 880; A I R 1930 Mad. 173; 58 M L 


J 349; 30 G W 911; Ind. Rul, (1930) Mad. 89, 
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falling under Art: 120, Limitation Act, the 
.cause of action Wes not merely the passing 
of an adverse decree egainst the plaintiff, 
but in addition to it the fact that such 
a decree was passed by reason of the 
gross misconduct or gross negligence of 
his guardian ad litem, and limitation did 
not begin to yun the mcment the decree 
was passed, but only when the gross negli- 
gence of the guardian which alone would 
entitle the plaintiff tohave the decree set 
aside became known tohim. Their Lord- 
ships held that when relief was sought 
on the ground of fraud, misconduct, 
mistake, etc., the limitation begins to 
commence from ‘the, time when fraud, 
misconduct or mistake became known to 
the plaintiff. 

They referred to Arts. 90, 91, 92, 95, 
96 and 114, Limitation Act, and said that 
Art. 120 being an omnibus one, the. gene- 
Tal expression wes necessitated by the 
variety of suits coming within its pur- 
view, in scme of which, there would be 
fraud misconduct or mistake as part of 
the .cause of ection: They held that it 
was in consonance with the ' scheme of 
the Act as indicated by such specific 
articles referred to, above dealing with 
suits based on a cause of action , constitut- 
ing fraud, misconduct, ete; that the right 
tosue should be deemed to accrue under 
Art. 120 from the time of the plaintiti’s 
knowledge of thé same in respect of suits 
based upon similar grounds coming ‘under 
that article’ There are two mote Madras 
cases which also lay down thatin a case 
-where Art. 120 applies the period begins 
torun from the date of knowledge of the 
cause of action: one is Mamniali v. Acha- 
ratte Parakat Maligapurayil Cheria Kun- 
hipakki Haji (25). The other case, which 
seems to be scmewhat analogous to the 
present one is Peria Aiya Ambalam v. Shun- 
mugasundaram (26), where it was held that 
where a trespasser dispossessed a mortgagee 
in possession and continued in pcssession 
asserting atitle adverse to the mortgagor, 
‘also, such dispossession would be adverse 
to the mortgagor from the time the mort- 
_ gagor had knowledge of the assertion 
(though he may not then have been en- 
titled according to the terms of the mort- 
gage to recover possession from the 
mortgagee), The onus was cn ihe tres- 
passer to prove not only that ke asserted 

(25) 38 M 67; 17 Ind, Cas. 837; A I R1916 Mad. 743; 
23 M L J 607; 12 ML T 535; (1912) M W N 1217. - 

(26) 38 M 903; 22 Ind. Cas, 615; A I R 1914 Mad. 
oo L J140; 15 M L T312; 1 L W 419; (1914): M 
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ihe right adverse to the morlgagor but 
also tuet the latter knew it. In the case 
before us unfortunately the plaint does 
not state when the plaintiff came to know 
of this ex parte decree. 

The plaintiffs are still under the Court of 
Wards andthe knowledge necessary for the 
institution of the suit will be the know- 
ledge of the Court of Wards. Having 
held that there was gross negligence on 
the part of thé manager, there is nothing 
Court of Wards came 
to know of the decree and the gross negli- 
gence of the then manager before the 
mortgage was redeemed, and when the 
defendants refused to give possession of the 
land which is the subject-matter. of the 
suit. The decree was a purely declaratory 
one. Though it declared a title in the 
plaintiffs of that suit it was not executed 
against any properly. The trend of the 


„plaint seems to me to indicate that the 
plaintiffs came io know of it after the re- 
demption cf the mortgage in 1926, and as 
such, the suit is not barred by limitation. 


The defendants did not raise the question 
of limitation. Had they done so, ‘it would 
have been open to the plaintiffs to make a 
specific allegation about the date of their 
knowledge and prove it. No doubt the 
defendant-appellanis were entitled to raise 
the question of limitation even at the 
stage of the appeal, but the decision of 
this question depended upon the fact when 
the Court of Wards came to know of the 
decree, etc, which required evidence. 
Under the circumstance of this case Iam 
of opinion that it must be held that the 
Court of Wards had no knowledge of it 
prior to the redemption of the mortgage 
in 1926. 
Mr. Mullick appearing on behalf of the 
respondents has relied upon the cases of 
Prasanna Venkata Chella Reddiar v. Col- 
lector of Trickinopoly (27) and Ottappura- 
kkal Tnazhate Soopi V. Cherichtl Pallikkal 
Uppathumma (28). These two cases do not 
seem to have approached the question 
from the point of view which was taken 
by the Frivy Council and ihe two cases 
already referred tc—one frem Bombay and 
another from Madres—end ignore the fact 
that.in a cese when relief is sought on 
the ground of misccnduct, ete, the plaint- 
iff without eny fault cf bis own may be 
kept quite in the daik about the accrual 
of the .ceuse of action. The cese may not 
(27) 38 M 1064; 24 Ind. Cas. 369; A I R 1014 Mad. 
708; 26 M L J 537; (1914) M W N 58], i ` 
(%6) 88 M 3l; 5 Jnd, Cas. 698, 
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come under s. 18, Limitation Act, but 
nevertheless the plaintiff is entitled to urge 
that the cause of action did not accrue to 
him until he came to know of the cause of 
action. Iam, therefore, of opinion that the 
prayer fr a declaration that the ex parte 
decree is void is not barred by limit- 
ation. 

The respondents haye not pressed their 
cross-objection in respect of compensation 
and damages. The result is that the cross- 
objection of the respondents is dismissed 
with costs. The appeal is partly allowed. 
The decree of the Subordinate Judge so 
far es it dismisses the plaintiff's suit in 
respect of certain lands is confirmed: The 
decree in favour of the plaintiffs is modi- 
fied. The plaintiffs’ suit in respect of 


Plot No. Area. 
rah a } Schedule A 
6:03 
409 111. . Schedule A (1), 


and also in respect 40°27 acres of land 
of Sch. A and 9°93 areas of land of Sch. A 
(1), the plot numbers of which have been 
given inthe previous part of this judgment 
ənd in respect of which I have 
held that the defendants have established 
their occupancy right as they had got 
those lands on exchange from other 
raiyats, isalso dismissed. The plaintiffs 
will get joint possession and mesne pro- 
fits as ordered by the lower Court in res- 
-pect of the lands which are finally decreed 
in their favour. The order of the lower 
Court in respect of the costs of that Court 
will stand. The lower Court had given 
the plaintifisa decree in respect of 14203 
acres of land out of which the suit has 
been dismissed in respect of 57°34 acres, 
Each party willget from the other co:ts 
of the appeal proportionate to its success. 
The appellants will, however, get the full 
costs incurred by them in the preparation 
of the paper-book. 

Dhavle, J.—I agree. The plaintiffs’ case 
that the defendants’ ancestors had no 
raiyati land in the village is definitely dis- 
proved bythe jamabandi of 1273 Fasli put 
in forthe plaintiffs themselves. The irri- 
gation khasra of 1871 shows that the de- 
fendants’ ancestors were in possession of 
185 acres, and the plaintiffs have not been 
able to offer any plausible suggestion 
how the defendants’ ancestors could have 
been found in possession of this area of 
land except as raiyats. The learned Sub- 
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ordinate Judge was plainly right in holding 
that the presumption of correciness attacu- 
ing to the Record.of Rights was rebutted 
and in dismissing the’ plaintiffs’ claim in 
respect of such plots as could be identifi- 
ed from the irrigation map read with 
the irrigation kvasra to have been 
in the possession of the defendants’ an- 
cestors long beforethey became mortgagees 
or proprietors (in part) of the. mauza. 
That the lower Court has made an error 
of record in respect of the area of 7-14 
acres lying in plots Nos. 408 to 410 is clear 
and hasnot been disputed before us. 
The learned Subordinate Judge in reject- 
ing the defendants’ story of exchange of 
rawati lands could not take into account 
the bearing on the oral evidence adduced 
for the defendants’ of the fact that the 
witnesses who support the defendants’ story 
are now in, possession of lands identifiable 
in fact with lands shown by the irriga- 
tion papers to have been in possession of de- 
fendants’ ancestors in 1871. This was 
because in his view they were not identi- 
fiable in fact; but defendants have esta- 
blished the contrary. Here also the 
plaintiffs have not been able to offer any 
plausible suggestion against the obvious 
inference in favour of the defendants’ story. 
In the circumstances the inferenceis irre- 
sistible, and the defendants prepared a 
list of items so identifiable which was 
supplied to the plaintiffs. The accuracy of 
this list has not been challenged by the 
plaintiffs, and it follows that the defendants 
must succeed in respect of an additional 
area of 40°27 acres out of Sch. A and of 9°93 
acres of Sch. A (1). 

The learned Subordinate Judge has found 
that the decree obtained by the defen- 
dants inthe suit of 1912 was vitiated 
by the gross negliganze of the then 
manager of flaintitis’ estate. Tais finding 
of fact is supported by ample evidence, 
and it is clear thatit wassuch negligence 
as led to the loss of a right which, if 
the manager had defended ths suit with 
due care, must have been successfully 
asserted. Ib is well settled that a minor 
can avoid adecree obtained against him 
on the ground of the gross negligence of 
his guardian or next friend, and that 
such negligence prevents the operation of 
the bar ofres judicata. The rule is based 
not on statute but on justice, equity and 
good conscience, and will apparently en- 
able the minor even to ignore the decree 
on the ground that such negligence of the 
manager or next friend implies ‘that he 
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wes not properly . represented in the suit 
and therefore ceased tobe a party in fact. 
Thisis referred to in the exhaustive judg- 


ment of Sulaimen, J. in Sira) Fatima V. 
Mahmud Ali (8), and is put by Sen, J., 
in the same’ case in the following 
words : 


“Where in a suit or proceeding the minor is 
reyresented by a. guardian ad litem but the 
latter does not function as such, and through 
inexcusable negligence fails to carry out the duties 
which justice demand or necessity compels, the 
minor for all practical purposes is unrepresented 
in the suit. A decree or order obtained against 
a minor who is not properly represented in 
the action cannot 
suit instituted by 
same subject-matter. 
the report.” 


A ward of Court is under a definite 
disability in the matter of litigation, and 
vis-a-vis the Civil Court is even more 
helpless than a minor. Under s. 51 of 
our Court of Wards Act, 1879, the manager 
of a ward's property, or if there is no 
manager, the Collector of the District shall 
be named as next friend or guardian for 
the suit and shall in such suit represent 
such ward; and no other person shall be 
ordered to sue or be sued as next friend 
or be named as guardian for the suit by 
any Civil Court in which such suit may 
be pending. Section 52 of the Act leaves 
it to the Court of Wards to nominate or 
substitute any other person to be next 
friend or guardian for any such suit, and 
requires the Civil Court to give effect to 
such substitution. It is also settled [see 
Nakimo Dewani v. Pemba Dichen (12)], 
thit a guardian appointed under the Court 
of Wards of 1879, has power to compro- 
mise a suit on. behalf of the ward and 
that the validity of a compromise enter- 
ed into by such guardian does not depend 
cn examination and approval by the trying 
Court. A ward may have his remedies 
against the manager and has the advantage 
of the manager being subject to the con- 
trol of the Court of Wards; but when 
the manager is grossly negligent, the ward 
is entirely helpless vis-a-vis third parties. 
It seems to me, therefore, that the grounds 
on which a minor is held entitled to ¿void 
cr ignore a decree by reason of the gross 
negligence of his guardian or next friend 
apply with even greater force to the case of 
a ward of Court. 

There is an obvious difference between 
avoiding a decree and being entitled to 
igncre it, i.e. to treat it asa nullity. In 
the foimer case the question of limitation 


*Papes of 49 A.—[Hd] 


be pleaded os a bar to a 
the minor relating to the 
(See pp. 688 and 689* of 
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arises and as a matter of fact-the plain- 


tiffs have asked for a declaration that the 


old decree i3 not binding. No article of 
the Limitation Act specielly deals with the 
negligence of a guardian or a manager. 
We must, therefore, fall back upon the 
residuary article, Art. 120, which prescribes 
a period of six years from the time “when 
the right tosue accrues.” It cannot be 
said. in present case that the right to sue 
for a declaration that the decree in the 
suit of 1912 is not binding on the plaintiffs 
on account ‘of the gross negligence of the 
then manager of their estate under the, 
Court of Wards accrued as soon as 
that decree was passed. There could, of 
course, he no right to sue for such a declara- 
tion before that decree was passed 
but the right to sue is based at 
least as much on the plaintiffs coming to 
know of the manager's negligence in letting 
that decree be passed as on the passing of 
the decree itself. This involves a question 
of fact which was not raised below. The 
learned Subordinate Judge, in discussing 
issue No. 5, begins with the state- 
ment: 

“At the time of the argument on defendants’ side, 
the question of limitation has been raised only in 


respect of plaintiffs’ claim for damages for the re- 
moval of trees.” 


If the plea of limitation had been raised 
‘with reference to the plaintiffs’ right to sue 
for a declaration that the decree of 1913 
was nob binding on them, evidence would 
have been available'as to the date when they 
(or rather the Court of Wards which had 
taken their estate under its charge) came 
to know of the negligence of the then 
minager. The decree of 1913 made no 
change in the actual possession as the de- 
fandants were entitled to and did re- 
main in possession as before till the 
redemption of their mortgage in 1925. It 
may therefore be fairly assumed th.t the 
old manager's negiigənce cameto light 
when after the redempiion of the mortgage 
the dafendants declined to let the plaintiffs 
come into possession of their share and 
thus infringed the plaintiffs’ right to the 
property. The present suit was filed in 
September 1929 well witnin the period 


of six years from the date of redemp- 
tion. 
D, Order accordingly. 
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l RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 51 of 1935 
November 19, 1935 
Mya Bu, Orrea. C. J. anp’Sen, J. 
U BA SAING—APPELLANT 


versus 


K. R. Y. LAKSHMANAN CHETTIAR— 
RESPONDENT 


Burden of proof— Party on whom onus lies not 
produc ing sufficient evidence to discharge it—W he- 
ther can augment his case by weakness of other 
party's eridence—Provincial Insolvency Act (V of 
1920), s. §4-—~-Transfer by insolvent impeached by 
Receiver under s. 51—Onus of proof—~Intention of 
transferor. . 

A party on whom the onus lies may take advant- 
age not only ofevidence adduced by him, oron 
his behelf, but also of any fact or'cireumstence in 
his favour appearing in the evidence adduced “by, 
or on behalf of, the other party. But when the 
entire evidence on both sides has been brought 
before the Court, the party on whcm the onus pri- 
marily rests but who has failed to adduce evidence 
sufficient to discharge the onus caonct augment 
his case by the mere weakness of the evidence 
adduced by the adverse party although nothing 
transpires in such evidence which lends support to 
the case which he soeks to make out. Chidambara 
Sivaprakasa Pandara Sannadhigal v. Veerama 
Reddi (1) and Seturatnam Aiyar v. Venkatacheta 
Gounden (2), referred to. 

When a transfer by the insolvent is sought to be 
impeached under s. 54, Provincial Insolvency Act 
by the Receiver, it is for the Receiver to prove 
that the transfer was tainted with intent to prefer, 
and the intention that is material is the intention 
of the transferor, | f 

O. M.A. against an order of the District 
Court, Henzada, in Insolvency Case No. 108 


(A) of 1932. 


Mr. Aiyangar, for the Appellant. 

Mr. E. Hay, for the Respondent. 

Mya Bu, Offg. C.J.—After a very 
careful consideration of this appeal we are 
not satisfied that there are sufficient grounds 
for interference with the order which is 
appealed against. The case arose out of 
the insolvency of T. K. Kunchan Chettyar 
who was ‘carrying on business at Zalun in 
Henzada District. Atthe time of the trans- 
fer, which the appellant Receiver in insolv- 
ency of the estate of T. K. Kunchan Chet- 
tyar seeks to set aside, Kunchen Chettyar’s 
business at Henzada was carried on by his 
agent, named Ramaswami Naidu. On Nov- 
ember 16, 1932, the petitioning creditor, 
N. P. L. S. T. Chettyar firm, tiled a suit 
against Kunchan Chettyar in the District 
Court of Henzada for a mortgage decree 
upon a mortgage deed executed on July 
8, 1927. The mortgaged property consisted 
of about 400 acres of paddy land and a rice 
"mill. The principal sum lent was 
Rs. 40,000 which bore interest at 4 annas 
6 pies over and above Rangoon “Nadapua” 
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rate. The amount claimed on the mort- 
gage in the suit was Rs. 58,557-S-0. 

On November 19, 1932, Ramasawmi Naidu, 
as agent of T. K. Kunchan Chettyar, who 
was then in Madras, executed a deed of 
morigage in favour of the respondent firm 
mortgaging about 335) acres of unencumber- 
ed paddy land belonging to T. K. Firm in 
Henzada District to secure a sum of 
Rs. 10,000 with interest at 3/4 per cent. 
per mensem, the principal sum ` of 
Rs. 10,000 being described as money due 
by Kunchan Chettyar to the respondent firm 
“on current account of loans in Miduleik- 
patti, Pudukotta State.” This deed was 
registered on November 23, 1932. On 
December 16, 1932, that is exactly a month 
after the institution of the mortgage suit, 
N. P. L. S. T. firm applied to the District 
Court of Henzeda to have T. K. Kunchan 
Chetiyar adjudicated an insolvent. On 
February 15, 1933, N. P. L. 8. T. Firm 
obtained a preliminary decree in the mort- 
gage suit, and this was followed by afinal 
decree dated August 30, 1933, in pUrsuance 
of which the mortgaged properties were sold 
by’ public auction on October 28, 1933, when 
N. P.L. S. T. Firm became the purchaser 
thereof for a sum of Rs. 24,000. T. K. Kun- 
chan Chettyar was adjudicated insolvent on 
November 3, 1933, and the application for 
annulment of the-transfer evidenced by the 
mortgage deed of November 19, 1922, from 
which this appeal has arisen, was filed by 
the appellant Receiver on November 6, 1933. 
The grounds upon which the application was 
made show thatthe annulment was sought 
under s. 53 or under s. 54, Provincial Insolven- 
cy Act. The Receiver's case was that the mort- 
gage deed in question was. a transfer made 
without valuable consideration and with a 
view to defeating or delaying Kunchan 
Chettyar's creditors, or in the alternative 
that even if there was consideration as 
alleged in the mortgage deed the transfer 
was made with a view to giving preference 
to the transferee, the respondent firm, over 
other creditors of T. K. Kunchan Chettyar. 

Lf the Receiver was able toestablish the 
alleged absence of consideration, then there 
would be little or no difficulty in his way: of 
getting the transfer set aside as a frau- 
dulent transfer, but the Receiver adduced 
ns evidence of any substance by which this 
allegation could be sustained. On the other 
hand the respondent firm adduced evidence 
to the following effect. The firm had its 
headquarters in Madras and branches inter 
alia at Rangoon and at Mohar in the F ederat- 
ed Malay States. In 1921, while the -. Mohar 
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branch was in charge of one of the brothers 
constituting the firm, two hundis of $1000 
each were sent by the Mohar branch to the 
Rangoon branch to be credited to the latter. 
At that time Kunchan Chettyar was tke 
manager of the repondent firm at Rangoon 
and was also carrying on his own business 
at Zalun under the name and style of “T. 
K. Kunchan Chettyar.”. When ihe two 
hundis arrived he credited them to the res- 
pondent firm, but in a few days he drew 
out the amount and made it over to his own 
Zalan business. T. K. Kunchan Chettyar, 
by the way, is anephew of the respondent 
Chettyar. This manner of appropriation of 
the two hundis was not fully understood by 
the Madras Office of the respondent firm 
_ until about six years later when one of the 
brothers, namely Latchmanan Chettyar, 
went over to Mohar and discovered that. the 
Mohar branch had sent two hundis of $1000 
each to the Rangoon branch in 1921. The 
Mohar branch, according to Jatchmanan 
Chettyar, did not send periodical accounts 
to the office at Madras during those years, 
and when Latchmanan Chettyar went to 
Mohar he discovered that two hundis were 
shown in the accounts of the firm at Mohar 
to have been sent to Rangoon in 1921. The 
result was that Latchmanan Chetlyar got 
into communication with the Madras office 
to find out whether the accounts which had 
been sent periodically from Rangoon to 
Madras mentioned these iwo hundis. He 
found that they were duly mentioned in the 
Rangoon accounts, and later on also found 
that tae two hundis were taken out by the 
manager from the firm for his own pur- 
poses. 

The case for ihe respondent firm is that 
after the discovery of the appropriation of 
the amount of the two hundis by Kunchan 
Chettyar, Kunchan Chetlyar undertook to 
repay these amounts with a certain rate of 
interest from the date of appropriation, and 
in consequence Kunchan Chettyar signed 
a document which is known as kuiieluthu 
beaiing a oné-anna stamp and dated July 
5, 1929, which inter alia states that fora 
hundi drawn from the Mohar firm in 1921 
for Rangoon for Rs. 1,795 including interest 
up to a certain date, Rs. 3,497-14-0, and for 
a hundi from the said place drawn as on a 
certain date in 1921 for Rs. 1,680 including 
interest, Rs. 3,192-6-6, in all the sum of 
Rs. 6,690-4-6 was due by the signatory to 
K. Y. firm, namely the respondent firm, 
which is also known by the vilasom K.R. 
Y. Further the respondents’ case was lhat 
although certain payments of interest were 
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made on the amount. due on this kaieluthu 
letter as endorsed on the reverse of it, there 
were other loans taken on accounts, and at 
the time of the mortgage in question the 
whole amount had come to Rs. 11,070. 
Further the respondents’ case was that before 
the execution of this mortgage-deed demands 
were made upon Kunchan Chettyar who 
was then in Madras by the respondent firm's 
principal at Madras either to pay the amount 
due or io give a mortgage in accordance with 
the promise made at the time wen the kaie- 
luthu letter was executed. Briefly stated, 
their case is that the mortgage was executed 
for consideration as stated in the deed, and 
in consequence of their demand upon 
Kunchan Chettyar in Madras to give them 
a mortgage or to re-pay the amount. It may 
be mentioned that at that time the mort- 
gage in question was not the only mortgage 
executed by Kunchan Chettyar in favour 
of the respondent firm: there two earlier 
mortgages executed by Kunchen Chettyar 
in favour of the respondent firm at Madras 
mortgaging his properties at Madras for 
Rs. 8,000 and Rs. 10,000 respectively after 
the date of the kaieluthy letter. 

With reference to the allegation that the 
mortgage-deed now sougut to be set aside 
was for no consideration the evidence ad- 
duced on behalf of the Receiver is admit- 
tedly of no substance, butit is contended by 
the learned Advocate for the appellant and 
ihis contention is made with 1eference to 
other points srising in the cese regarding 
which the burden of proof primarily,rests 
on the Receiver in inso.vency, that the 
question as to burden of proof is, in a case 
like the present one where both sides have 
adduced evidence, purely academical. For 
this contention reliance 1s placed on the 
pronouncements of their Lordships of the 
Privy Council in Chidambara Sivapraka- 
sa Pandara Sannadhigal v. Veerama Reddi, 

* that: 
ae ee evidence on buth sides is once 
before the Court the debate as to cnus is purely 
ag E, followed the one in 
Seturainam Aiyar Y. Venkatachela Gound- 
en (2) at p. 8114 which runs es follows: | 

“The controversy had passed the, stage at which 


1 586; nd. Cas. 538 AI R 1922 PO 
292: ewe Beis 6 te W 102; 31 M L T 54; (1922) 
M WN 749; 48M L J 610; 37 OL J 199, 27 0 WN 
245 PO). 

2) 4 567: 56 Ind. Cas, 117; A I R 1920 PO 
eri a 8. (1980) M WN 61; 27 M_L T 109; 
11 LW 399; 38 M L J 476; 22 Bou. L R 578; 18 A 
LJ 707; 250 WN 485 (PC). 

*Page of 45 M— |Ed.] 

+Page of 43 M.—{db.] 
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discussion as to the burden of proof was pertinent; 
the relevant facts were befwre the Court, and all that 
remained for decision was hah inference should be 
drawn from them”. 


It is not quite easy to define accurately 
the meaning and effect of these pronounce- 
ments, but we have no doubt that they do 
not countenance the view that when the 
entire evidence cn both sides has been 
brought before the Court, the pariy on whom 
the cnus primarily rests but who hes failed 
to adduce evidence sufficient to discharge 
the onus can augment his case by the mere 
weakness of the evidence adduced bythe 
adverse party although nothing transpires 
in such evidence which lends support to the 
case which he seeks to make out. In our 
cpinion these pronouncements simply mean 
that a party on whom the onus lies may 

take advantage not only of evidence adduc- 
a by him, or on his behalf, but also of any 
fact or circumstance in his favour appearing 
in the evidence adduced by, oron behalf 
of, the other party. With reference to the 
allegation of absence of censideration, not 
only is there no evidence of any substance 
adduced on behalf of the appellant, while 
there is nothing whatever in the evidence 

- adduced by the ‘respondent firm to be of any 
assistance to the appellant, but the respon- 
dent’s version is supported by the extracts 
from the account books of the firm with 
reference to the despatch of the hundis 
from Mohar to Rangoon, the receipt thereof 
by the Rangoon office, the crediting of the 
Rangoon Office with the amount of these 
hiundis and the subsequent withdrawals by 
Kunchan Chettyar. The fact that the mort- 
gage-deed merely recited Rs. 10,000 as 
being due on current account is pointed out 
as a circumstance inconsistent with the case 
which the respondent firm have brought 
before the Court. Jt’ is not a defect which 
necessarily shows that tke kaieluthu was 
Not in existence at the time. 
thu was mentioned in the account books 
of the respondent firm. The subsequent 
loans were also mentioned jn them. The 
expression “current account" should not be 
given its technical meaning. In the circum- 
stances of tLe case, the fact that the exact 
amounts due on account of the kaieluthu 
letier and the subsequent loans are not 
stated in the deed, does not, in our opinion, 
disprove the truth of the allegation that the 
debt mentioned inthe deed was due at the 
time by Kunchan Chettyar to the respon- 
dent firm. 

As soon as the appellant fails in his al- 

legation of want ofor absence of considera- 
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tion the case is taken outside the opera- 
tion of s. 53, Provincial Insolvency Act, 
because there is no valid material upon 
which the transferee can be found to have 
acted mala fides and the case need only. be 
considered with reference to s. 54, Provincial 
Insolvency Act. The question here is whe- 
ther the mortgage to the respondent firm, 
who were then in the position of creditors, 
was voidable by reason of its having been 
made with a view to preferring the respon- 
dent firm to other creditors of T. K. Kun- 
chan Chettyar. On this pint, too, the law 
as to burden of proof is clear, and it is for 
the Receiver to prove that the transfer was 
tainted with intent to prefer, and the 
intenion that is material is the intention 
of the tranferor. The evidence adduced 
on behalf of the Receiver was sufficient to 
də nothing more than bringing to light 
ceriain circumstances throwing some 
suspicion upon the bona fide of the parties 
to the transaction. “The main grounds put 
forward on behalf of the Receiver are that 
Kunchan Chettyar was at the time of the 
transfer in such straitened finencial cireum- 
stances that the was labouring under the 
impression that he was on the brink of in- 
solvency, that Kunchan Chettyar’s agent at 


Zelun knew of the filing of the 
mortgage suit, end that he went 
to Rangoon to-get into consultation 


with K. R. Y. Latchmanan Chettyar for the 
purpose of bringing about this mortgage- 
deed. (His Lordship after discussing 
the evidence proceeded.) For these 
reasons it would obviously be unfair to 
throw the weight of this circumstance against 
the case of the respondent frm. Therefore 


-we see no reason to interfere with the find- 


ings arrived at by the irial Court, that is, 
that the Receiver was unable to discharge 
the burden of proving either that the 
transaction. was without consideration or 
that it was with a view to defeating or 
delaying the creditors of Kunchen Chettyar, 
or that it was made with a view to preferring 
the respondent firm to other creditors of Kun- 
chan Chettyar. In the result, we dismiss 
this eppeal with costs, Advocate's fee ten 
gold mohurs. 

Sen, J.—I agree. 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1016 of 1933 
May 22, 1935 
Nasim ALI, J. 
SASTHI CHARAN BARNIK—DEFENDANT 


— APPELLANT 
versus $ 
MANNINDRA LAL SINGHA-—PLAINTIFE 
` — RESPONDENT 


Bengal Tenancy Act (VIIT of 1885), s. 87—Trans- 
fer of holding on footing that underlease should 
be given to transferor—Effect—Transfer, if amounts 
to abandonment—Raiyat in possession of portion of 
agricultural lands—Principle, if applies. 

The position, when a transfer is made on the 
footing that’ under-lease shall be given to the 
transferor, is that the transaction is to be treated 
not as a transfer of the whole interest of the hold- 
ing but as being no more than a transfer of the 
part. Under such circumstances, the transfer does 
not amount to an abandonment under s. 87, Bengal 
Tenancy Act, and the landlord cannot recover pos- 
session of the holding. This principle is appli- 
cable where the raiyat is in possession of a art 
of the agricultural lands. Hira Lal Ghose v. Iman- 
uddi (1) and Dayamoyee v. Anandamohan Koy (2), 
relied on. 

Where there has been no repudiation of the ten- 
ancy by the occupancy raiyat, the mere fact that 
he is paying rent to the transferee for the land 
which is in his cultivation is not enough to show 
that he has repudiated his liability between himself 
and the plaintiff to pay rent. Hira Lal Ghose v. 
Imanuddt (1), referred to. 

C. A. against the decree of the Additional 
Sub-Judge, Chittagong, dated January 9, 
1933. $ 

Messrs. Charu Chandra Sen ənd Pan- 
chanan Ghosal, for the Appellant. 

Mr. Chandra Sekhar Sen, for ihe Respon- 
dent. 

“ dudgment.—This cppeal arises out of a 
suit for khas possession of a holding on 
declaration of the plaintiff's title thereto. 
Tre plaintiff's “case briefly stated is as 
follows: One Man Gazi held the disputed 
holding under the plaintiff as an occupancy 
raiyat having no transferable right therein. 
He transferred the entire holding to the. 
defendant in Asarh 1290 M. E. and 
abandoned the holding. The defendant is, 
therefore, æ trespasser and is, therefore, 
liable to be’ evicted. The main defence of 
the defendant is that he is a purchaser only 
of a portion of the holding and that there 
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defendant, but he has continued to be in 
possession of a small portion of the holding 
2s a sub-lessee under the transferee. On 
these facts the learned Judge was of opinion 
that the holding wes abandoned by Man 
Gazi and that the plaintiff was entitled to 
re-enter. He accordingly allowed the 
appeal and decreed the plaintiff's suit for 
khas possession. Hence the present appeal 
by the defendant. 

The point for determination in this appeal 
is whether the tenancy of Man Gazi had 
come to en end by transfer as alleged by 
the plaintiff. Now the position, when a 
transfer is made on the footing that under- 
lease shall be given to the transferor, is this 
that the transaction is to be treated not as a 
transfer of the whole interest of the holding 
but es being no more than a transfer of the, 
part: see Hira Lal Ghose v. Imanuddi (1). 
On the facts found by the learned Judge, 
therefore, the transfer of the holding in the 
present case must be taken to be a transfer 
of only a part of the holding. The plaintiff 
is, therefore, not ordinarily entitled to 
recover possession of the holding unless 
there has been either abandonment within 
the meaning. of s. 87, Bengal Tenancy Act, or 
repudiation in the tenancy: see Dayamoyee 
v. Anandamohan Roy (2). The point for con- 
sideration, therefore, is whether there has 
been abandonment in the present case 
within the meening ofs. 87, Bengal Tenancy 
Act. The possession of Man Gazi of a 
portion of the holding has been proved in 
the present case. He has not left the 
village. His evidence which has been 
accepted by the learned Judge goes to 
indicate that the transferee has been paying 
rent after his purchase to the plaintiff. The 
plaintiff's case is that he did not recognize 
the purchase by defendant No. 1. There 
cannot be any doubt, therefore, that the 
transferee has been paying rent in the name 
of the transferor. Under these circums- 
tances, it cannot be said that no arrange- 
ment has been made for payment of the 
rent due io the landlord. JI am, therefore, 
of opinion that there has been no abandon- 
ment within the meaning of s. 87, Bengal 


1936. 


enough to show that heehas repudiated his 
liability between himself and the plaintiff to 
pay rent: see Hira Lal Ghose v. Imanuddi 
(1), cited above. The learned Advocate for 
the respondent, however, tried to distinguish 
the above case on the ground that in that 
case the raiyat was in possesssion of the 
homestead portion of the holding. But the 
principle laid down in that case has eguel 
application where ‘the raiyat is in 
possession of a portion of the agricultural 
lands. In fact the plaintiff has failed to 
produce any material before the Court from 
which it can be inferred that Man Gazi has 
repudiated his liability to pay rent to him. 
The plaintiff is, therefore, not entitled to re- 
enter as there has ‚been neither abendon- 
ment nor repudiation of the tenancy by the 
raiyat Man Gazi. The result, therefore, is 
that this appeal is allowed, the judgment 
and decree of the- lower Appellate Court are 
set aside, end those of the trial Court are 
restored. The appellant will get his costs 
in this Court as well as in the lower Ap- 
pellate Court. ` 


N. Appzal allowed: 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 83 of 1935 
January 16, 1935 
PAGE, C. J. AND Mya Bu, J. 
LOUIS VICTOR COLATO--APPELLANT 


f VETSUS 
U AUNG DIN AND 0THERS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 55 (3) 
(1)—Security bond under s. 55 (3) G) -Construction 
Application under s.55—Order for erecution of 
‘necessary bond'—Bond must be such as is required 
by s. 55()—Failure of debtor or Counsel to be 
present on date fixed—lffect. 
hen a security bond is executed under s. 55 (3) 
and (4), Civil Procedure (ode, it must be construed 
in the light of the order directing the security to 
be given. Where on an application by the judg- 
ment-debtor under s. 55, that he might be discharg- 


` ed from arrest on- complying with tha terms of 


s. 55 (3) and (4), the Court orders that ‘the 
necessary bond’ should be executed the 
bond must be such as is required under 
8. 95 (1) of the Code. Raghunandan Prasad 
Singh v. Kirtyanand Singh Bahadur (1), relied 


The operative terms ofa bond executed by two 
persons as sureties cf the judgment- debtor, were: 
“the condition of the above written obligation 
is such that if the said judgment-debtor applies for 
insolvency within thirty days from this date and if 
he appears in the High Court of Judicature at Rangoon 
on the day which may be fixed for his public 
examination or for his attendance for any other 
purpose and thenceforth on the day or days: to 
which the hearing of the said insolvency application 
shall be adjourned until the disposal of the said 
application or the cancellation of the security and 
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if he shall duly prosecute his insolvency petition 
then this obligation shall be void and of non-effect. 
Else to remain in full force and virtue” : 

Held, that the effect of the bond was to make it 
an obligation thereunder that the sureties should 
be liable if the insolvent did not appear on any day 
fixed for his attendance and on which for the pur- 
poses of the insolvency, his attendance was requir- 
ed and the wordy so construed were within the 
ambit of s.55 (1), and were merely an amplification 
of the words “that he will appear, when called upon 
in any proceeding upon the application.” The failure 
of the debtor either by himself or by Ccunsel to 
appear in Court on the day fixed amounted to his 
failure to appear when called upon ona day tixed 
for his attendance, within the meaning cf the con- 
dition in the bond. 


C. Mis. A. against the order of the High 
Court, Original Side, dated June 26, 1935. 

Mr. Young, for the Appellant. 

Mr. Ba So, for Respondent No. 3. 

Page, C. J.—This appeal is allowed. 
On September 7, 1928, in Civil Regular 
No. 475 of 1928 the appellant obtained a 
decree against respondent No. 1, on the 
Original Side of the High Court for 
Rs. 2,685 and costs, Re. 467-8-9 being the 
price of a motor car supplied to res- 
pondent No. 1, end his wife. It is stated 
that thereafter the appellant applied on 
four occasions to execute the decree but 
that he was unable to obtain informa- 
tion as to the whereabouts of respondent 
No. 1, until September 16, 1932, when he 
was arrested in execution of the decree. 
The amount set out in the warrant for 
the arrest of respondent No. 1, issued on 
August 17, 1932, was Rs. 3,677-10-9. Theres- 
after an application was made by res- 
pondent No, 1, under s. 55, Civil Procedure 
Code, that he might. be discharged from 
arrest upon complying with the terms of 
s. 55 (3) and (4). On September 20, 1932, 
Ba U, J., ordered that “on execution of the 
necessary bond the judgment-debtor will 
be released,” and on September 21, 1932, 
respondents Nos. 2 and 3 became sureties 
for respondent No. 1, by executing a 
security bond the operative terms of which 
were that 

“The condition of the above written obligation 


is such that if the said U Aung Din, the judg- 
ment-debtur ebovenamed, applies fcr insolvency 


. within thirty days from this date and if he ap- 


pears in the High Court of Judicature at Ran- 
goon on the day which may be fixed for his 
public-examination or for his attendance for any 
other purpose and thenceforth on the day or days to 
which the hearing of the said insolvency application 
shall be adjourned until the disposal of the said appli- 
cation or the cancellation of the security and if he 
shall duly prosecute his insolvency petition, then 
this obligation sball be void and of non-etfect, Else 
to remain in full force and virtue.” 


Now, “the bond must be construed in 
the light of the order directing the security 
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to be given,” per Lord Tomlin in Ragu- 
nandan Prasad Singh v. Kirtyanand Singh 
Bahadur (1). at p. 90*, and having regard te 
the order of Ba U, J., of September 20, 
1932, that “the necessary bond” should 
“he executed, it appears to me that the 
bond inthe present case must be a bond 
such ‘as is required under s. 55 (4) of the 
Jode. That sub-section runs as follows: 

“Where a judgment-debtor expresses his intention 
to apply to be declared an insolvent, and furnishes 
security to the satisfaction of the Court that he 
within one month so apply, and that he will ap- 
pear, when called upon, in any proceeding upon 
the application or upon the decree in execution 
of which he was arrested, the Court may release 
_ him from arrest, and, if he fails so to apply and’ 

to appear. the Court may either direct the security 
to be realized or commit him to civil prison in 
execution of the decree.” f 
_ The condition set out in the bond under 
consideration is in common form and in 
Civil Miscellaneous Appeal No. 35 of 1935 
ME Bhaiyat v. Abdul Aziz (2) an Ap- 
pellate Bench of this Court held that the 
object end effect of inserting in the bond the 
words: 
“appears in the High Oourt of Judicature at 
Rengoon on the day which may he fixed for his 
public examination or for his attendance for any 
other purpose’ was to make it an obligation there- 
under that the sureties should be liable if the in- 
solvent did not appear on any day fixed for his 
attendance and on which for the purposes of the 
insolvancy his attendance was required”, 

In my opinion these words so construed 
are within the ambit of s. 55 (4), and are 
merely an application of the words “that he 
will appear, when called upon, in any pro- 
ceeding upon the application.” The cən- 
struction that we place upon s. 53 (4) ap- 
pears to be in consonance with that put 
upon the sub-sec'ion by the Bombay High. 
Court in Abdul Hussein Essufalli v. D. J. 
Mistri & Co. (8). In the application out of 
which the present appeal arises, in which 
the appellant sought to leave the amount 
of the surety bond estreated for non-com- 
pliance with the conditions set out therein. 
Leach, J., held that: 

“It is true that the bond provided that respon- 
dent No. 1 should attend on the day or days to which 
the hearing of the application was adjourned, but 

„that again went beyond the provisions of s. 55 (4).” 

With ell due respect, in my opinion, in 
so holding the learned trial Judge did not 
correctly interpret the meaning and effect 
of that sub-section. It is unnecessary for 


(1) 63 M LJ 85; 136 Ind. Cas. 629; A I R 1932 PO 
131; Ind. Rul. (1932). P C 133; 36 0 WN 
701; 550 LJ 413; 36 L W 111 (P ©. 

(2) 161 Ind. Cas. 590; AIR 1936 Rang. 62. 

(3) 46 B 702; 64 Ind. Cas. 648; A I R 1922 Bom. 
340; 23 Bom. L R 1263. 


*Page of 63 M. L. J.—[Hd.] 
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the purpose of disposing of this appeal to 
determine whether the condition that the 
sureties should be liable if the debtor 
did nct duly: prosecute his insoivency peti- 
tion was intia vires s- 55 (4) or not, 
because in the events that have happen- 
ed, in our opinion, the debtor failed to 


appear on a l 
“day fixed for his at'endance and on which for the 


purpose of his insolvency his attendance was 
required ” 

The debtor appears to be an adept in 
escaping from tle ccnsequences of a de- 
cree that may have -been passed against 
him, because not only did he succeed in 
evading the execution of the decree for four 
years, but he was able to stave off the. 
evil day when in the normal course he 
would be adjudicated insolvent on his 
own petition for more than two years. 
From a perusal of the learned Assistant 
District Judge’s diary in the insolvency 
proceedings at Pyapon itis apparent that 
on many occasions between October 22, 
1932, when respondent No. 1 filed his peti- 
tion to be adjudicated insolvent, until 
December 18, 1934, when the petition 
was dismissed, the debtor, succeeded in 
obtaining adjournment after adjournment 
of the hearing of the petition upon one 
another, the main pretence 
being that he was on the point of making an 
arrangement with his creditors. — On De- 
cember 11, 1934, the following diary 
cccurs 

“Qailed Mr. K. K. Roy for petitioner present, 
U Ba Shein for Mr. Munshi for creditor No, 1 (that 
is the present appellant). Mr. K. K. Roy says he 
has received instructions from his client saying 
he had made arrangements with his creditors and 
that he had nearly completed all the terms and 
that within seven days he would be prepared to 
withdraw the application. U. Ba Shein says he 
has nothing to say. Put up for mention on......... 
December 18, 1934.” 

Now, it is quite obvious that the object 
and effect and necessary intention of that 
order was that on December 18, respon- 
dent No. 1 was called upon to state 
whether the arrangements with his credi- 
tors hed been satisfactorily completed, ` 
because if no arrangement had been 
effected the result would have been either 
that en order of adjudication would have 
followed cr the petition might have been 
dismissed. On December 18, 1934, how- 
ever, respondent No. 1, did not appear, nor 
did he instruct any Advocate or Pleader 
to appear on his behalf. Indeed, Mr. Roy 
on that occasion stated that he had no 
further instructions from the debtor, asked 
for permission to withdraw from the case, 
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and this was granted. The result was that 
neither respondent No, 1 nor eny one 
upm his behalf appeared, es he had been 
called upon to do, to inform the Court 
whether or not en arrangement with his 
creditors had been arrived at by respon- 
dent No. 1. In the circumstances res- 
pondent No. 1's petition for adjudication 
was dismissed with costs. Respondent 
No. 2, who was one of the sureties filed a 
written objection to the petition of the 
appellant that the amount set out in the 
bend should be estreated, but he did not 
appear atthe hearing before Leach, J. 
‘Respondent No.3, who was the other surety, 
however, did appear, and he is the sole 
respondent who contests the present appeal. 
On his behalf U Ba So has contended 
that it isonly when some special notice 
calling upona debtor or insolvent as the 
case may be toappear on any particular 
occasion has been served upon him that 
he is “called upon” to appear within the 
meaning ofs. 55 (4). 

“Soto hold, in my opinion, would be 
neither expendierit nor reasonable. It 
would invelve an enormous waste of public 
time and expense if cn every occasion 
upon which a debtor or insolvent was 
“called upon” to appear in any proceeding 
in connection with his insolvency a speci- 
fic formal notice requiring him to do so 
had to be served upon him. Iam of opi- 
nion that it was sufficient to satisfy the 
requirements of s.. 55 (4), that the learned 
Advocate who had represented respondent 
No. l, on many previous occasions in thé 
insolvency proceedings, should have been 
informed on his behalf that respondent 
No. 1 would have to state on Deceniber 18, 
whether or not ah arrangement had been 
arrived at between the debtcr and his 
creditors. It must have been abundantly 
clear to the debtor, who had instructed Mr. 
Roy on December 11, to inform ihe Court 
that he had substantially effected an ar- 
rangement with his- creditors, that on the 
18th a day had been fixed when he must 
attend in order to inform the Court hew 
matters then stood. If the debtor had 
instructed a learned Advocate to appear 
for him on December 18, it may or may not 
be that the Court would have been pre- 
pared to dispense with the personal attend- 
ance of the debtor, but es the debtor 
did not instruct a learned Advocate or 
Pleader to appear for him and did not 
appeer himself on that occasion there was, 
inmy opinion a failure cn the part of 
gespondent No, 1, to appear when called 
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upon ona day fixed for his attendance 
within the meaning of the condition in the 
bond. For these reasons, in my opinion, 
the appeal is allowed, the order from 
which the appeal is brought is set aside, 
and an order will be passed against 
respondents Nos. 2 and 3, as prayed with 
costs, the Advocate’s fee in each Court 
being five gold mohurs. 

Mya Bu, J.—I agree. 

N. Appeal allowed. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 741 of 1933 
August 9, 1935 
Beaumont, C.J. AND N.J. WADIA, J. 
GIRIKANT SHIVLAL PANDYA 
AND OTAERS—APPELLANTS 
versus 


VADILAL VRIJLAL SHAH—Rzesponpenr. 

Provincial Insolvency Act (V of 1920), s. 28 (4) 
—Property acquired after adjudication and before 
discharge—Whether vests eo instanti in Court or 
Receiver—Interpretation of Statutes—English and 
Indian Acts—Indian Act not containing similar pro- 
tision—LEffect. 

The provisions of s, 28 (4), Provincial Insol- 
vency Act mean that the mcment properly is ac- 
quired by or devolves upon the insolvent after the 
date of adjudication and before his discharge, it 
vests en instanti in the Court or Receiver. 

The insértion of ths word “forthwith” by the 
legislature in s. 28 (4), was to sweep away the 


-Court's attempts. to postpone the vesting. Cohen 


v. Mitchell (1), not applied. Kala Chand Banerjee 
v. Jagannath Marwari (2), Ma Phaw v. Maung 
Ba Thaw (8) and Diwan Chand v. Manak Chand 
(4), relizd on. Jagdish Narain Singh v. Ramsakal 
Kuer (5), dissented from. Nagindas Bhukandas v. 
Ghelabhai Gulabdas ©, explained. 

Per Beaumont, C. J.—It is very difficult for the 
Court construing the Provincial Insolvency Act which 
does not ccntsin a provision similar to s. 47, English 
Bankruptcy Act of 1914, to depart from the plain 
meaning of the words used in order to bring Indian 
Law into conformity with the English Law. 


S. ©. A. from the decision of the Dis- 
trict Judge, Ahmedabad, in Appeal No. 188 
of 1932. 

Mr. U. L. Shah, fpr the Appellants. 

Mr. V. N. Chattrapati, for the Responds 


ent. 

Beamont, C.J.—This is a second ap- 
peal from the decision of the District 
Judge of Ahmedabad and it raises a point 
on which there has been a certain 
amount of difference of judicial opinion, 
the question being whether what is known, 
as the rule in Cohen v Mitchell (1), in Eng- 
lish Bankruptcy Law applies to cases arising 
under the Provinciel Insolvency Act (V of 


(1) (1880) 25 Q R D 262; 59 L J QB 409; 7 Morrel 
oof, 34 We 551; 63 L T 2v6, ` ell 


5p 
1920). Tue relevant facts are that a petition in 
insolvency was presented an June 23, 1931, 
and Receivers were appointed ; the insol- 
vent was adjudicated on March 10, 1932, 
and on April 19, 1932, the Receivers gave a 
notice to the insolvent calling upon him 
to pay Rs. 1,600 which he had earned as 
salary after the presentation of the insol- 
vency petition. It appears from the judg- 
ment of the learned First Class Subordi- 
nate Judge of Ahmedabad, who heard the 
application in the first instance, that of the 
Rs. 1,600, Rs. 200 were earned after adjudi- 
cation. The learned Subordinate Judge 
held that the whole of the Rs. 1,600 were 
assets in the insolvency, but that the Re- 
celvers were entitled toa half only of the 
earnings, having regard to the provisions 
of s. 60, Civil Procedure Code. In appeal 
the learned District Judge seems to have 
treated the whole of the Rs. 1,600 as after 
acquired property falling within the pro- 
visions of sub-s. (4) ofs. 28, Provincial 
Insolvency Act, 1920, and he was of opin- 
ion, that the rule in Cohen v. Mitchell (1), 
. applied. Now thatrule is that property 
acquired by the insclvent after adjudica- 
tion doesnot vest in the trustee in bank- 
ruptey unless and until the trustee inter- 
venes, and the learned District Judge there- 
fore, referred the case back to the lower 
Court in order to determine whether any 
part of the Rs. 1,600 had been disposed 
of by the insolvent before the Receivers 
intervened. ; 

I am rather disposed to think that the 
Rs. 1,400 which were earned, before the 
adjudication would vest in the trustee under 
sub-s. (2), read with sub-s. (7) of s. 28, 
Provincial Insolvency Act, but at any rate 
the question as to whether after acquired 
property vests onils acquisition or on the 
intervention of a trustee, arises in the case 
of Rs. 200. Sub-section (4) of s. 28, pro- 
vides that all property whichis acquired 
by or devolves on the insolvent after the 
‘date of an order of adjudication and before 
his discharge, shall forthwith vest in the 
Court or Receiver. As was pointed out by 
their Lordships of the Privy Council in Kala 
Chand Banerjee v. Jagannath Marwari (2), 
the provision clearly means that the moment 
property is ecquired by or devolves upon 
the insolvent after the date of adjudication 
and before his discharge, it vests eo instanti 
in the Court or Receiver. But itis argued 


(2) 54 I A 190; 101 Ind. Cas, 442, A I R 1927 PQ 
108; 54 O 595; 29 Bom. L R 882; 52 M LJ 734; 31 © 


WN 741; 45 O LJ 544; 25 AL J 621; (1927) M WN 


485; 30 M L T 5; 267, W 268 (P, Q). 


iritant v. Varrar (BOM 


16210 


that we ought not to give effect to the 
plain meaning of the language because of 
the English decisions culminating in Coh2n 
y. Mitchéll (1). Cohen v. Mitchell (1) and the 
cases on which it was founded seem to 
approach very near to judicial legislation. 
The language of s. 44, English Bankruptcy 
Act of 1883, was not identical by ‘any 
means with the language of s. 28, Provin- 
cial Insolvency Act of 1920; at the same 
time, taken by itself, the language appeers 
to be clear. Under the English Act pro- 
perty of the bankrupt which vested in the 
trustee included all such property es might 
belong to or be vestedin the bankrupt at 
the commencement of the bankruptcy, or 
might be acquired by or devolve on him 
before his discharge. The decision of the 
Court that property ecquired after the date 
of the bankruptcy did not vest until the 
trustee intervened, was frankly based on 
considerations of inconvenience and hard- 
ship which would follow on a strict inter- 
pretation of the statute. The: rule estab- 
lished by the Courts has now received 
legislative. recognition in s. 47, Englich 
Bankruptcy Act of 1914. Pas f 


Itis, in my opinion, very difficult for 
this Court, construing an Act of 1920 which 
does not. contain a provision eimilur to 
8.47, English Bankruptcy Act of 1914, to 
depart from the plain meaning of the words 
used in order to bring Indian Law into 
conformity with the English Law. The . 
Indian Act provides that all property which 
is acquired by or devolves upon the insol- 
vent shall forthwith vest in the Court or 
Receiver, end plainly, unless we disregard 
altogether the word “forthwith,’ we cannot 
say that the property did not vest until 
the Receivers intervened. The view that 
after acquired property vesis at once in 
the Court or Receiver has been adopted 
by the High Court of Rangoon in Ma Phaw 
y. Maung Ba Thaw (3), a decision with 
which I entirely agree. It was also the view 
of the Lahore High Courtin Diwan Chand 


v. Manak Chand (4), although a contrary 


view was laken by the Patna High Ccurt 
in Jagdish Narain Singh v. Ramsakal Kuer 
(5). The learned District Judge consider- 


ed himself bound by the decision of this 


Court in Nagindas Bhukhandas v. Ghela- 


(3) 4 R125; 97 Ind. Cas, 221; A I R 1926 Rang. 179; 
5 Bur. LJ 98. 
(4) AI R 1934 Lah. 809; 155 Ind. Cas, 938; 16 L 


382; 36 PLR 185; 7 R L 802. 


(5 


) 8 Pat, 478; 114 Ind. Cas, 465; A I R1929 Pat, 
97; 9 PLF, | go 
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bhai Gulabdas (6). No doubt in that csse 
the Court did express the view ihat the 
rule in Coken Mitchell (1), applied to a 
case arising under the Provincial Insolvency 
Act of 1907, s. 16 (4) which was worded 
similarly to s. 28(4), of the later Act of 
1920. Itis, I think, more difficult to adopt 
that construction in the case of the later 
Act, owing to the passing since the earlier 
Act ofs. 47, English Bankruptcy Act of 
1914. But, however, that maybe, the de- 
cision of the Court in Nagindas Bhukhan- 
das v, Ghelabhai Gulabdas (6) is not adirect 
decision in point, because the question in 
that case was as to the liability of the 
insolvent to be prosecuted for having made 
away with efter-acquired property, and the 
decision turned in parton the absence of 
mens rea, ond in part also on the Provident 
Funds Act, 1897. Cases arising under the 
Presidency Towns Insolvency Act, are not 
really in point, because that Act, followed 
the phraseology of the English Bankruptcy 
. Act of 1883, and thereis more scope, there- 
fore, for adopting a construction corres- 
ponding with -the construction placed upon 
the English Bankruptcy Act in Cohen v. 
Mitchell (1). In my opinion, the view tuken 
by the trial Court was right and this ap- 
peal must be allowed and the order of the 
trial Court restored. Costs throughout of 
both parties to come out of the estate. ` 

N. J. Wadia, J.—The learned District 
Judge hasheld, on the authority of thé 
ruling in Nagindas Bhukhandas v. Ghela- 
bhai Gulabdas (6), that the rule in Cohen 
v. Mitchell (1), applies, and that in spite 
of the plain meaning of the words used 
in s. 28 (4), Provincial Insolvency Act of 
1920, the property acquired by the insol- 
vent after the date of the order of adjudi- 
cation vests in the Receiver only when the 
Receiver intervenes. The case in Nagindas 
Bhukhandas v. Ghelabhat Gulabdas (6), 
was decided in 1919. Subsequent to that 
decision the legislature enacted s. 28 (4), 
Provincial Insolvency Act of 1920, in ex- 
actly the same words as s. 16 (4), Provincial 
Insolvency Act of 1907, in spite of the at- 
tempts which the Court had made to get 
away from the plain meaning of the words 
of s. 16 (4), of the Act of 1907, by inter- 
preting it in the light of the rule in 
Cohen v. Mitchell (1). In my opinion, the 
only inference which can he drawn from 
this is the one drawn in Ma Phaw v. Maung 
Ba Thaw (8), viz, that the insertion of the 
word “forthwith” by the legislature in s. 28 

6) 44 B 673; 56 Ind, Cap. 449; 58; 
pO 2 a Ind, Cag a; AIR 1920 Bom 58; 
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(4), was to sweep away the Court's attempis 
to postpone the vesting. The view is con- 
firmed by tke decision of the Privy Council 
in Kala Chand Banerjee v. Jagannath Mai- 
wari (2), in which it wes held that the 
meaning of s. 16, snb-s. (4), Provincial 
Insolvency Act of 1907, was perfectly clear, 
and that the mcment the inheritance de- 
volved on an insolvent who was still un- 
discharged it vesled in the Receiver. The 
view taken by the learned District Judge 
appears to me to be wrong, and I agree that 
the order should be reversed. 
N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1282 cf 1934 
January 29, 1935. 

NASIM ALI, J. 

SABHAPATI DUBEY-—Accusgp — 
PETITIONER 


versus 
RAM KISSEN KUMAR —COMPLAINANT — 
Oprosirg Party 
- Criminal Procedure Coie (Act V of 1898), s. 520— 
Court of appeal, meaning of — Additional Sessions 
Judge, tf a Court of appeal—Such Judge, if a Court 
of revision within s. 520. 

The Court of Appeal mentioned in s. 520, Criminal 
Procedure Code, must be a Court of appeal as contem- 
plated by Chap, XXXI thereof. There is nothing in 
the terms of s. 520 justifying the vi2w that the words 
“Court of appeal” in that section means only a Court 
to which either of the parties to the criminal case has 
appealed or could appeal. The Court of appeal is any 
Oourt which-has powers of appeal, that is any Court 
to which appeals ordinarily lie from the decision of 
the Magistrate by whom the case was tried. Empress 
v. Joggesur Mochi (1), U Po Hla v. Ko Po Shein 
(2 , Queen-Empress v Ahmed (3) and Walchand 
Jasraj v. Hart Anant (4), relied: on, 

An Additional Sessions Judge is also a Judge of 
the Court of Sessions, and hence he constitutes a 
Oourt of appeal within the meaning of s. 520. Butas 
the Court of revision within the meaning of s. 520 
must be a Gouit of revision as contemplated by 
Chap. XXXII of the Code, the Sessions Judge or Ad- 
ditional Judge is not a Court of revision within the 
meaning of s. 520. Superintendent and Remembrancer 
of Legal Affairs, Bengat v. Ijjatulla Patkar (5) and 
Chunbidya v. Emperor (6), relied on, 


Mr. Holiram Deka, for the Petitioner, 

Mr. Gopal Chandra Banerjee, for the 
Opposite Party. 

Order.—This Rule was issued against 
the Deputy Commissioner of Sibsagar and 
the complainant opposite party in a cer- 
tain criminel case to show cause why the 
order of the Additional Sessions Judge of 
the Assam Valley Districts, in Criminal 
Appeal No. 12 of 1934, dated October 
10, 1934, setting aside under s. 520, Cri- 
minal Procedure Code an order of a First 
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Class Magistrate of Golaghat, under s. 517 
of the Code and restoring a certain ele- 
phant to the complainant opposite party, 
should not be set aside on the ground that 
the Additional: Sessions Judge was not 
the Court of eppeal, confirma ation, reference 
or revision within the meaning of s. 520, 
Criminal Procedure Code. Section 520 is in 
these terms: 

“Any Court of appeal, confirmation, reference or 
revision may direct any order under s. 517, s, 518 or 
8. 519 passed bya Court subordinate thereto, to 
be stayed pending consideration by the former 


Court, and may modify, alter or annul such order 
and make any further orders that may be just,” 

Evidently the Court of appeal mentioned 
in the section must bea Court of appeal 
as contemplated by Chap. XXXI. There 
is nothing in terms of s. 520 justifying 
the view that the words “Court of appeal” 
in that section means only a Court to 
which either of the parties to the criminal 
case has- appealed or could appeal: see 
Empress vV. Jogesur Mochi (1j, and U Po 
Hla v. Ko Po Shein (2). The wording of 
the section rather indicates that the Court 
of appeal is any Court which has powers 
of appeal, that is any Court to which ap- 
peals ordinarily lie from the decision of the 
Magistrate by whom the case was tried: 
see ~ Queen-Empress v. Ahmad (3), and Wal- 
chand Jasraj v. Hari Anant (4). Itis not 
disputed by the learned Advocate for the 
petitioner that thé Court of Session i is the 
Court of appeal in the present case, 
Under s. 9, Criminal Procedure Code the 
Local Governmént is empowered to estab- 
lish a Court of Session for every Sessions 
division and toappoint a Judge of such a 
Court and Additional Sessions J udges and 
Assistant Sessions Judges to exercise juris- 
diction in such Court and to direct at 
what placeor places the Court of Session 
shall site 

Now: é 

“There is only one Court of Segsion in each 
sessional division, sitting at different places and 
manned by a number of Judges. ` The Court is 
the Court of Session. It isnotaccurate to refer to 
the ‘Court of the Sessions Judge’ and the ‘Court 
of the Additional Sessions Judge’ and .59 on, ex- 
cept colloquially : see Superintendent and Remem- 
brancer of Legal Affaire, Bengal v. Ijjatulla Paikar 
(5).” 

Therefore an Additional Sessicns Judge 

(1) 30 379. 

(2) 7 R 345; 115 Ind. Cas, 901; A I R 1929 Rang. 97; 
30 Ur, L J 530 (F B). 

(3) 9 M 448; 2 Weir 672, 

(4) 56 B 369; 139 Ind, Cas. 433; A I R 1932 Bom. 
534; (1932) Cr. "Cas. 789; 33 Or. L J 807; 34 Bom. L R 
1203; Ind. Rul. (1932) Bom. 499 (F B). 

(5) 58 O 1117; 132 Ind. Cas. 160; A I R 1931 Cal, 190; 
(1931) Or, Cas, "254: 32 Or, L J 842: 350 W N 400; 58 
U lid 177; Ind. Rul. (1931) Qal, 544, 
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is also a Judge of the Court of ‘Session’ 
Consequently the Additional Sessions Jud ge 
of the Assam Valley District sitting at the 
time at Jorhat was the Court of appeal in 
the present case within the meaning of 
s. 520, Criminal Procedure Code. It may 
be pointed out here that when the peti- 
tioner appeared before the Additional Ses- 
sions Judge after he got notice abut this 
case he did notraise the question that the 
Additional Sessions Judge had no juris- 
diction to entertainthe appeal or that he 
was not authorized by the Sessions Judge 
to hear the appeal. Again the Court of 
revision within the meaning of s. 520 must 
be a Court of revision as contemplated by 
Chap. XXXII, of the Code. “Under s. 539, 
Criminal Procedure Code, the Sessions 
Judge can cell for the record in the case. 
Under s. 436 he can order further en- 
quiy, Under s. 438 he can refer the mat- 
ter tothe High Court efter examination of 
the record. In Walchand Jasraj v. Hari 
Anant (4), Beaumont, O. J., observed as 
followed : 

“The Sassions Court has no general power of 
making orders in revision. It can only, under 
s. 435, enquire into the matters, before Subordi- 
nate Courts, and, if necessary, refer to the High 
Court for orders under s. 438. But s. 520 seems 
to make it unnecessary for a Subordinate Court of 
revision to adopt that course in matters within 
that section. If an application is made to the 
Sessions Court as the Court having powers of 
revision in respect of the trial Court in regard to 
orders relating to property made under 6. 517, 518 
or 519, then in my opinion, the Sessions Court 
can itself make a proper order and need not refer 
the matter tothe High Court.” 

In Chunbidya v. Emperor (6) decided by 
their Lordships of the Judicial Committee 
on December 6, 1934, Lord Atkin has 
made the following observation : 

“The powers relating to appeals under 8. 423, 
Criminal Procedure Code, are given to the Appellate 
Court andthe Appellate Court may include a Court 
subordinate tothe High Court and the Appellate 
Court as such hasno power tu enhance the sentence 
differing from tne provision which was in the 
old Criminal Procedure Oode of 1872, On the other 
hand the powers of revision are given to the 
High Court alone andthe powers of revision are 
given to the High Oourt in the case of any pro- 
ceeding the record of which has been called for 
by itself or which has been reported for orders or 
which otherwise comes to his knowledge.” 


In view of the observations of the Judi- 
cial Committee it is difficult to hold that 
Sessions Judge or Additional Judge is a 
Court of revision within the meaning of 


(6) 153 Ind, Cas. 936; A I R 1935 PC 35; (1933) 
Cr. Cas. 199; 57 A 156; (i038) MW W 177; 7 'R PU 
129; 68 ML J 166; 4l L W -188; 36 Or, L J 482: 37 
Bom. LR 160; 16 P'L T 181; 39 OW N.350: 600 L d 
598; (1935) A L J 602; 62 I A36 (P O). 
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s. 520.. Bub as I have held that the Ad- 
ditional Judge is a Court of appeal within * 
the meaning of s. 520 of the Code, I dis- 
charge the Rute. 

N. : 


Wa” 


Rale discharged. 


SIND JUDICIAL COMMISSIONER'S | 
: COURT 
Second Civil Appeal No. 57 of 1935 
January 22, 1936 
RUuPOHAND AND Mruta, A. J. Cs. 
PEVIBAI AND ctasrs—APPELLANTS 
versus l : 
MOTUMAL KALACHAND— 
7 - .  RESPONDENT. i 

Limitation Act (IX of 1908), ss. 5, l4—Perio} 
taken for applying for teview—Prosecution with 
due diligense—-Time taken, if canbe excluded in 
computing period of limitation for appeal, 

Held, that although s. 14, Limitation Act, does not in 
terms apply as it deals with suits and not with appéals, 
that section is relevant in considering applications 
under s. 5, Limitation Acl, and may be availed of 
in excluding the psriod taken by an-appesllant in 
applying to the lower Oourt for review of judgment. 

Consequently, where the appellants act bona fide, 
and under legal advice in applying for review and 
prosecute their application with due diligence ‘and 
the . delay caus3i ia ths disposal of thair 
application for review is not such for which they 
can be made accountable, their applicatioa under 
s. 5 in respect of an appeal should be allowed. 
Brij Inder Singh v. Kanshi Ram (l), followed. 
Karmbaksh v. Doulatram (2), Balwant Singh v, 
Gumaniram (3) and Brij Mohandas v. Mannu Bibi (4), 
referred to. , , . 

Mr. Tolasing K. Advani, for the Appel- 
lants. f 

Mr. Kimatrai Bhojraj, for the Respon- 
dent. ` l 

Rupchand, A. J. C.—This second 
appeal arises out of a suit filed by 
the plaintiffs-appellants for ejectment and 
for recovery of mesne profits, Plaintiff No.1 
is the widow of one Udharam. Plaintiffs 
Nos. 2 to 5 are trustees appointed under the 
will of the said Udharam. The first Court 
decreed the suit. On appeal the learned 
First Assistant Judge, Hyderabad, dismissed 
the suit onsthe ground thatthe plaintiffs 
- could not maintain the. suit without obtain- 
ing probate of the will. In doing sohe 
apparently referred tos. 57, cl. (¢), Succes- 
sion Act, and read it atong with s. 213; 
Succession Act. The judgment of the first 
Appellate Court was delivered on July 3, 
1935. Plaiatiffs were advised to apply for 
a review. ‘They made their application on 
July 29,1935. The review application was 
dismissed on October 26, 1933. On Novem- 
ber 8, 1933, they applied fora copy of the 
judgment of the learned Judge and cbtain- 
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edthat copy on November 20, 1935. On 
November 15, 1935, they applied for a copy 
of the order passed on the review epplica- 
tion, end obtained that copy on November 
20, 1935. On November 27, 1935, they 
presented this appeal and along with it 
presented an application under s. 4, Limita- 
tion Act, for time taken by them in apply- 
ing for review to the lower Court being 
excluded. In Brij Inder Singh v. Kanshi 
Ram ‘1), their Lordships of the Privy 
Council have held that although s. 14, 


‘Limitation Act, does not in terms apply as 


it deals with suits and not with appeals, 


‘that section is relevant in considering ap- 


plications under s.5, Limitation Act, and 
may be availed of in excluding the period 
taken by an appellant in applying to the 
lower Court for review of judgment. Their 
Lordships have referred to the following two 
passages in the case of Karmbaksh v. 
Doulatram (2): < 
pt and we think furtherthat he ought ordinarily 
ta be deemed to have acted with ordinary diligence, 
wher the whole period between the date of the decree 
appealed against, and” the date of presenting the 


. appeal .does not, alter-excluding the time spent in 


prosecuting with due diligence a proper application 
fur review of judgment, exceed the period prescribed 
by law for presenting the appeal.” 


“We also agree withthe High Court of Allahabad 
ia Balwant Singh v. Gumartiram (3), that the 
circumstances contemplated in s.14, Limitation Act, 
should ordinarily constitute a sufficient cause witnin 
the meaning of s. 5.” 

And after” quoting the above passages 
their Lordships of the Privy Council have 
said: 

“These citations seem to show that there is a 
general rule expressed, and that the case Brij 
Mohandas v. Manny Bibi (4), to whch reference has 
been made.in a previous part of the judgment of their 
Lordships, was only sent to a Full Bench in order 
that some general rule should be laid down.” 

There can be no doubt that in the present 
case the appellants acted bona fide and 
under proper legal advice in applying for 
review. The period occupied in the disposal 
of the application for review, that is to 
say, the period between July 29, 1935, and 
October 26, 1935, taking into consideration 
the time taken to serve the respondent is so 
short that there can be no question that the 
appellants did prosecute tneir application 
with due diligence and that the delay 
caused in the disposal of their application 

(1) 45 C 94; 42 Ind. Can. 43; A I R 1917 PC 156; 44 
Ta 2lé&; 10: PR 1917; 33M LJ 486; 22 ML T 362; 
6 LW 592; 126 P W K 1917; 15 AL J 777; 19 Bom. L 
R 866; 3 P L W313; 26 C Ld 572; (1917) M W N 
811; 22 O W N 169; 127 PL R 1917 (P.O). 

(2) 183 P R 1888. 

(3) 5 A 591; A W N 1883, 142, 

a 19 A 348; A W N 1897 86, 
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for review is not such for which they can 
be made accountable. If this period is 
excluded, the appeal is within time. We 
-have, therefore, no hesitation in granting 
the application under s. 5, and ‘on the 
merits also, we have no hesitation in admit- 
ting the appeal to a regular hearing. As 
this appeal involves a pure question of law, 
we crder that it be as a short cause. 

N. ; Appeal admitted. 
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|. MADRAS HIGH COURT 
Second Civil Appeal No. 1408 of 1931 
`- December 11, 1935 
VENKATARAMANA Rao, J. 
P. V. GOVINDAN—Derenpant— 
ARE ` APPELLANT 
l VETSUS . ` 
THAVARAYIL KINATHI NARAYANAN 
AND OTHERS —PLAINTIFF AND DEFENDANT +, 
PON -RESPONDENTS |, one 
` Negotiable Instruments, Act (XXVI of 1881), :s. 16 
~Hxecutant of pro-note signing’ Jor himself and 
for another-—Recital in body ‘of note of executant's 
liability only—Liobiléty of -principal~Endorsement 
Mere statement that endorser has received pay- 
ment from another, whether amounts to an endorse- 
ment or assignment. ; , f 

Where the executant ofa promissory note stated 
in the body of the note, I promise and agree to pay’ 
but signed ‘the note in his own capacity and on 
behalf of a third person : _ 

Held, that thé executant and the third person 
‘were liable upon the note, even though in the body 
of the note there was no express statement that the 
third person was also liable: Alexander v. Sizer (1) 
and Chapman v. Smethurst (2), referred to. 

“A mere writing on a promissory note that the 
payee of the note has received the amount froma 
‘third person followed by the signature of the payee 
does not amount to an assignment oran endorse- 
ment of the promissory note and will not by itself 


upon the nots. 
Dunlop Rubber Company v. Brant (5), distinguish- 
ed, Chandu v. Rammani (6), followed, 


S. C. A. against he decree of the District 
Court of North Malabar in A. 8. No. 82 of 
1930’ preferred against the decree of the 
Court of the District Munsif of Tellicherry 
in O. S. No, 353 of 1928, 

Mr. D. A. Krishna Variar, for the Ap- 
pellant. 

Mr. O.T. G. Nambiar, for the Respon- 
dents. 

' Judgment.—This is a suit upon a pro- 
missory note dated June 20, 1935, exe- 
cuted by the lst defendant for himself and 
as agent of the 2nd defendant in favour 
of Ananthanarayana Brothers of Tellicherry. 
The plaintiff's caseis that the 2nd defen- 
dant wasa eart contractor of Messrs. 
Aspinwall & Co., at Tellicherry, that in res- 
pect of dealings had by the ¿2nd defendant 
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with the said Company Messrs. Ananthana- 
reyana Brothers and Company stood surety 
for him, that: the said Ananthanarayan® , 
Brothers was, carried on by the plaintiff 
and his elder brother K. Ananthan the lst 
defendant was tke duly constituted agent 
ofthe 2nd defendant, and the Ist delege 
dant on behalf ofthe 2nd defendant set- 
tled accounts. with them that a sum of 
Rs. 365 wes found due and payable. to 
Ananthanarayana Brothers and the suit 
Promissory. note was executed by the Ist 
defendant in his own capacity and in the 
capacity of the agent on behalf of the 2nd 
defendant, that the said Ananthanarayana 
Brothers ceased to exist, that the said note 
was assigned on July 25, 1935, exclusively 
to the plaintiff in his capacity as the proprie- 
tor of the plaintiff Company by K. Ananthan 
who was the Owner of the said Company and 
the -elder brother of the plaintiff and there- 
fore assuch assignee.he has now filed this 
suit. Thé defence of the 2nd defendant is 


‘that the “Ist defendant. had no authority fo ` 


execute the note, thaton the note the 2nd 
defendant could not be rendered liable, that 
there was no valid assignment in favour of 
the plaintiff and he isnot entitled to sue. 
Both the Courts have decreed the: plaintiff's 
claim. | 

_ On appeal Mr. Variar has raised two conten» 
tions on behalf of the 2nd defendant: (1) 
that on the note as it stands, the 2nd defen- 
dant could not be made liable; (2) that the 
words on the back of the note do not con- 
stitute either an endorsement or assignment | 
and the plaintiff is not entitled to sue. ` 

In regard to the first contention the main 
argument of Mr. Variar is that the promis- 
sory note purports to be executed by the 
lst defendant in his individual name and 
the form of the noteis such that the 2nd 
defendant could not in law be made liable. 
The note runs as follows:— 

“Promissory note dated 20-6— 1935. 

Tellicherry, 
June 20, 1935. 

Rs. 365 (Rupees three hundred and sixty-five only) 
On demand, I, Thorappa Thennu’s son Ahmmad Kute _ 
ty of Valluvampra and desom, Ernad taluk, hereby 
promise and agree to pay to Ananda Narayana 
Brothers of Tellicherry amsom and desom. Kottayam 
Taluk, or order (the abovesaid sum) with interest 
accuring thereon at the rate of 2 per cent. per month. 

The above said consideration Rs. 365 has been 
received by me in ready cash this day. 

(Two one anna stamys affixed). 

{Left thumb impression of ) Ahmmad Kutty in his 
own capacity and on behalf of P. V. Govindan.” 

Stress is laid on the words, ‘I, Thorappa 
Thennu's son Ahmmad Kutty, as indicating 
that it wes only intended that Ahmmad 
Kutty should be bound in his indiyidua} 


1933 


to sign also on behalf of the 2nd ` defendant 


- could not in law render the 2nd defendant 


‘liable. 


-sory note on behalf of his principal. 


In my opinion, this contention is not 
tenable. The note is a joint and several one 
having been executed bythe lst defendant 
both in his individual capacity and the capa- 
city of an agent. Under the Negotiable In- 
struments Act an Agent can sign a ` promis- 
If the 
words ‘Ahmmad Kutty, in his own capacity’ 
were not there but had stood ‘Ahmmad 
Kutty, on behalf of P. V. Govindan,’ there 
could be no question that on the note as it 
‘stands the 2nd defendant would be liable. A 


„case similar in point can be found in 


Alexandar v. Sizer (1), where the note ran 
as follows : 

“£1,500. On demand I promise to pay Messrs. 
Alexander & Co., or order, thesum of one thousand 
five hundred pounds, with legal interest thereon un- 
til paid, value received August 16, 1865. For 
Mistley, Thorpe and Walton Railway Company.. i 
John Sizer, Secretary.” 


A similar argument was addressed laying 


stress on the use of the word ‘I’ to the effeet . . 


thai John Sizer was personally liable. -The 
contention was negatived. Baron Pigott 
dealing with the contention observed : 

“Mr. Mathews contends and lays much emphasis 
on the word ‘I’ as showing personal liability, in the 
body of the note. Butin any other form the note 
would have been ungramatical and ‘the form, which 
isthe same as is used in an ordinary Bank of Bng- 
land note, does not in this case eny more than in 
that necessarily create a personal liability.” 

This case was followed in Chapman .v. 
Smethurst (2), where the promissor y note was 
in these terms : 

“Six months after demand I promise to pay to 
Mrs. M. Chapman the sum of £30) for value re- 
ceived together with 6 per cent, interest per 
annum, 

J. H. Smethurst’s Laundry and Dye Works, Ltd. 

J. H. Smethurst Managing Director,” 


Joyce, J, observed : 


“The only thing that raises a duubt in my mind 


‘isthe use in the body of the note of the singular 


personal pronoun ‘I’ instead of the plural “we or 
‘We, J. H. Smethurst’s Laundry and Dye Works, Ltd,’ 
which perhaps would nave been better English : but 
thisisnot in my opinion sufficient to alter the 
prima facie effect of the affixing of the name of the 
Company as it was affixed,” 

Vaughan Williams, L. J. observed : 

“It is true that in the present cass the promissory 
note does not profess to be signed ‘for’ or ‘on account 
of the Company, Lut we have “that which is equally 
strong to show that the Company intended to be bouud 
by the note, that is, the stamp signature of the dom- 
pany at the foot uf the note and placed over the 


‘Written signature of the defendant.” 
102; 38 L J Ex. 59; 20 L T 


a (©) (1869) L R 4 Ex. 


(2) (1909) 1K B927;78L JK B 654;100 L T 
465; 25T LR 383; 53 8 J 340; 14 Ccm. Oas. 94; 16 


; Mans. 171. 
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In the present case we have got the words 
‘ton account of P. V. Govindan.’ The words 
‘‘Ahmmad Kutty in his own capacity’ were 
also added toindicate that his. personal lia- 
bility was also not excluded ; otherwise he 
would not be personally liable. The words in 
body of the note, ‘J, Thorappa Thennu’s son 
Ahmmad Kutty’ mean.’ I, Ahmmad Kutty, 
in my own capacity and on behalf of P. V. 
Govindan’. ‘There ig nothing’ to preclude 
an agent from signing for himself and also 
on hehalf of his principal. The ‘cases in 
Mare v. Charles (3) and Jackson v. Hudson 
(4), relied on by Mr. Variar do not help him. 
They only proceed on the principle that if a 
bill be drawn upon one -man ib cannot be 
accepted by two. Thérefore I, over- 
rule the contention - of Mr. Variar on 
this point., —————— J5 


But Iam inclined to think that the second 
contention of Mr. Variar must prevail.. The 
“atleged endorsement or assignment relied on 
-än the body of the note is : 
“Received, the amount from T. K, Narayanan. 
ee (Sd) K. ANANDAN, 
Proprietor, Ananda Narayan Brothers.” 


These words do not constitute an endorse- 
ment within the meaning of s. 16 of the 
Negotiable Instruments ‘Act because there 
is no direction to pay the amount of. the 
instrument- to: a specitied person, nor does it 
consist only of the signature of the endor- 
sor's name and it is not seriously contend- 
ed that it is. Nor do the words in my opi- 
nion constitute an assignment. There are 
no words of assignment, nor do they con- 
‘vey an expression of intention to transfer. 
Mr: Nambiar very strongly relied upon the 
observations of Lord McNaughten in Dunlop 
Rubber Company v. Brant (5), which indi- 
cate that the form of the assignment is im- 
material provided the intention to transfer 
is clear. But that intention must be gather- 
ed from the words used and not from 
evidence aliunde. From the language of 
the words used in this case one cannot in- 
fer such an intention. This case is éxactly 
covered bya Bench decision of this High 
Court in Chandu Vv. Rumunni (6), where ex- 
actly similar language was used and their 
Lordships Spencer and Odgers, JJ., declin- 
ed to infer therefrom either an endorsement 
or an assignment. Following the said de- 
cision I reverse the decree of the lower 

3) 118 E R 745. 

(4) 170 E R 1213. 

5) (1905) A O 454. 

(6) 39M LJ 273; 59 Ind. Cas, 943; A I R1921 
ps 122; (1920 M W N 600; 28 M L T 262; 14 L W 
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Appellate Court. and dismiss the suit, but 
in. the circumstances I direct each party 
to bear his own cost throughout. 

(Leave refused). 
_ A : Appeal dismissed. 





| BOMBAY HIGH COURT 
| Second Civil Appeal No. 241 of 1932 
| September 9, 1935 . 
BEAUMONT, C. J. | f 
JAMNABAI GULABCHAND GUJARATI— 
. 2 APPELLANT 


VETSUS ` 
DATTATRAYA RAMCHANDRA 

GUJARATI AND ANoTaER—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 638—Attachment withdrawn—No order made—Sutt 
under r. 63, if lies—~Specific Relief Act (I of 1877), 
s. 42— Declaratory suit, if .lies—Right to attack 
particular property—W kether right’ as to that prop- 


erty. ; 
‘Order XXI, r. 63, Civil Procedure ..Oode, will 


apply ifthe plaintif had not withdrawn his attach- . 


ment and an order had’ been made against 
him dismissing his attachment. When that 
course has not been adopted; the case does not fall 
under O.XXI, r. 63. ; NE 

Held, that a suit for a declaratory order was 
competent. i 

A righi to attach a particular property is a right 
as- to that property within the meaning of thoss 
words in s. 42, Specific Relief Act: Mulk Raj v. 
Ralla Ramrao Mal (1), not approved, K. R.M. A. 
Firm v: Maung Po Thein (2), referred to. 

S.C. A. from ‘the decision of the District 
Judge, Poona, in Appeal No. 141 of 1931. 
- Mr. D. A. Tulzapurkar, for the Appel- 
lant. j 

Messrs. M. R. Jayakar, B. G. Thakor and 


J. G: Rele, for Respondents Nos. 1 
and 2. | 
Judgment.—This is a second appeal 


` from a decision of the Assistant Judge, 
Poona, confirming a decree made by the 
Subordinate Judge, Poona. The material 
facts are that in 1926 defendant .No. 2, 
who is the wife of defendant No. 1, pur- 
chased a certain’ house. Jn 1927 the plain- 
tiff obtained a decree against defendant 
No. 1 in the Small Cause Court at Poona, 
and in due course he filed a darkhast to 
recover the amount of his decree by sale 
of the house which had been purchased by 
defendant No. 2, the contention of the plain- 
tiff being that defendant No. 2 purchased 
the house as benamidar for her husband, 
defendant No. 1. On July 21,1929, the 
house was attached, and defendant No. 2 
objected to the attachment under O. XXI, 
r. 98, Civil Procedure Code. Thereupon 
the plaintiff withdrew the attachment, and 
the darkhast was disposed of. On Octo- 
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ber 1, 1929, the flaintiff started this suib 
asking ‘for a declaration that the housé 


in ‘dispute is owned by defen 
dant- No. 1 and was purchased benami 
in the name of defendant No. 2, and 


that it is liable to attachment and sale in 
execution of the plaintiffs decree. Both 
the lower Courts held on the merits that 
the house was purchased in the name of 
defendant No. 2 as benamidar for defen- 
dant No. 1. That question is really one 
of. fact, and it has not been suggested 
in second appeal that I should interfere 
with the concurrent findings of the lower 
Courts on that point. It is argued, how- 
ever, that the plaintiff's suit does not lie. 
Both the lower Courts agreed that the suit 
does not fall within O. KAI, 1. 63, Civil 


Procedure Code, which provides that: 
“Where a claim or an objection is preferred; the 

party against whom an order is made may institute 

a suit to establish the right which he claims to 


- the property in dispute, but subject to the result 


of such. suit, if any, the order shall be conclusive.” ` 


That rule would have applied: if the 


plaintiff’ had not withdrawn his attach- 


ment and-an order had been made against 
him dismissing his ettachment. But as 
that course was not adopted, I agree with 
the lower Courts that the case does not 
fall within O. XXI, r. 63, Civil Procedure. 
Code. The trial Judge held that the case: 
fell within s. 53, Transfer of Property 
Act, but I agree with the lower Appellate 
Court in thinking that that section is not 
applicable, because there was no transfer 
of property from defendant No. 1 tode- 
fendant No. 2. The lower Appellate Court 
held that the case fell within s. 42, 
Specific Relief Act, and the real question 
in this appeal is whether ihat view is. 
right. It is well established that the right 
to make a declaratory order is statutory; 
and this‘case must be brought within s. 42, 
Specific Relief Act, if a declaration is to 
be made. Now, that section, so far as 


material, provides that: 
“Any person entitled to any legal character, or to 
any right as to any property, may institute a 


‘suit against any person denying, or interested to 


deny, his title to such character or right, and the 
Court may in its discretion make therein a dee 
claration that he is so entitled.” 


It is argued by tke cppellant that the 
plaintiff has not any right as tothe pres 
perty in question. Now, 1 agree that if 
the words in the section were “any right 
to any property,” the argument would be 
unanswerable, because the plaintiff whose 
claim is merely that of an execution cie- 
ditor hes at present no right to the pros 
perty. The question, however, is whethey 


1936 


he has any right as fo the property. The 
right which the plaintiff claims is a right 
to attach the property; and it seems to 
me that a right to attach particular pro- 
perty is a right as to that property. 
-Counsel for the appellant-has referred me 
to two cases which, he suggests, are 
opposed to that view. The first is Mulk Raj 
v. Ralla Ramrao Mal (1). All that the 
Court there heid was that the terms of 
O. XXI, r. 63, do not apply where an 
attachment has been voluntarily withdrawn 
by an execution-creditor. 

The learned Judges, however, do say with 
-reference to an argument that the suit 
was covered by s. 42, Specific Relief Act, 
that O. XXI, r. 63, precludes all suits 
but the one under the rule itself, and, 
therefore, no suit under any other provi- 
sion of law was competent. I have already 
read the provisions of r. 63, O. XXI, 
and I cannot accede to the view of the 
learned Judges that it, precludes any suit 
at all. All that the rule does expressly is 
to authorise the institution of a suit and 
to render final an order of a character 
‘which has not been made in the suit. I 
am not, therefore, prepared to accept the 
yeasons given in that case for saying that 
the case did not fall within s. 42, Specific 
“Relief Act, 

The other case relied on is K. R. M. 
‘A. Firm v. Maung Po Thein (2). In that 
case the plaintiff did not proceed in at- 
‘tachment at all but brought his suit ander 
s. 42, Specific Relief Act in the first 
instance.’ THe learned Judges made certain 
observations as to the difference between 
the position of a person who is claiming 
a declaration of his own right, and that 
of a decree-holder who claims a declara- 
tion of the right of his #judgment-debtor. 
The observations, I ‘venture to think, would 
have been more appropriate if the re- 
levant words of s. 42; had been ‘right to 
property ‘and not’ right as to property’. But 
at the end of the judgment, the learned 
Judges recognise that the actual words in 
the section are “any right as to any pro- 
perty;” and, as I understand their judg- 
ment, they considered that the case did 
fall within s. 42, Specific Relief Act, but 
in exercising their discretion under ihat 
section they refused to make an order, 
because the plaintiff had not proceeded, as 
he might have done in attechment. I 
entirely agree that the Court ought not 


(1) 7 Lah. 235; A IR 1926 Lah. 318; 93 Ind, Cas. 
997; 8 Lah. LJ 350; 27 PLR 408 


MOREE AIR 1926 Rang; 124; 95 Ind. Oas., 
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_attachment i 
‘the exercise of my discretion I refuse to 
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‘to encourage the filing of suits where the 


relief claimed can be sought expeditiously 
and cheaply in attachment: and if I 
thought that the plaintiff in this case could 
have obtained the relief, which he seeks, 
in attechment, I should not be prepared 
to make any declaration in his favour. 
But it is apparent from the judgment of 
the iriel Court that the question whether 
the purchase in the name of defendant 
2 was benami, for defendant No. 1 


doubt very much whether a Court would 
deal with the question in execution. 

I think it would probably refer the 
parties to a suit; and I see no reason for 
doubling that it was because the plain- 
tiff took thet view that he withdrew his 
in the first instance. If in 


make a declaratory order here, it would 
be open to the plaintiff to attach the 
property again; defendant No. 2 would 
again raise her objection; the execution 
Court would probably refuse to deal with 
the matter; and the parties would then 
have to bring another -suit of exactly the 


“game nature as the present suit. I do not 


think that any useful purpose will be 
served by putting the parties to so much 
expense and delay. It seems to me that 
what the plaintiff in substance is claiming 
is a declaration of his right as to this pro- 
perty. Ithink the proper form of decla- 
ration to make is this: The Court being 
of opinion that the purchase of the suit 
property in the name of defendant No. 2 


“was benami for defendant No. 1, it is 


declared that the plaintiff in execution 


‘of his decree against defendant No. 1 is 


entitled to attach the property.. That seems 
ji to be a declaration which falls 
within s. 42, Specifie Relief Act. With 
that variation in the declaration contained 
in the order, the appeal will be dismissed 


“with costs. | . 


N. Appeal dismissed. 


MADRAS HIGH COURT ` 
Second Civil Appeal No. 1303 of 1931 
December 4, 1935 
Panpxane Row, J. 
PACKIRI MUHAMMAD ROWTHER— 
PLAINTIFF—A PPELLANT 
~ versus 
SW AMINATHA MUDALIAR—Derenpanr 
_ No. 1—RESPONDENT 
Civil Procedure God (Act V of 1908), 0. XLVII, 
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r.1—Appeal--Modification of lower Court's decree 


in review before decision of appeal—Maintainability 


of appeal, 
Where during the. pendency of an appeal, the 


decree appealed from is modified on an application ` 


for review mdde by the appellant, ihe appeal be- 
comes incompetent by reason of the fact that the 
decree appealed frcm bas been superseded by the 
„order on the application for review modifying that 
decree. Vadilal v. Fulchand (1), Aditya Kumar v. 
Abinash Chandra (2), Shidramappa v. Gurushantappa 
(3) and Abdurahiman v. Imbichunny (4), referred 
to. 


§.0. A. against the decree of the Dis- 


trict Court of West Tanjore at Tanjore, ` 


dated August 7, 1930, and made in A. B. 
No. 154 of 1929, preferred against the dec- 
ree of the Court of the District Munsif of 
Tanjore, dated November 17, 1928, and 
madein O. S. No. 223 of 1928. 

Messrs. R. Kuppuswami Iyer and R. 
Krishnaswami Iyengar, forthe Appellants. 

Mr. K. Venkataramani, for the Respond- 
ent. 


Judgment.-—This is an appeal from th® 
decree of the District Judge- of West Tan” 
jore, dated August 7, 1930, allowing the 
appeal from the decree of the District 
Munsif of Tanjore, dated November. 17, 
1928. The appeal was presented on Janu- 
ary 9, 1931. A preliminary objection is 
raised tothe competency of this appeal 
in view of the fact that before the appeal 
was filed, the appellant. himself had ap- 
plied tothe District Judge of West Tanjore 
to-review the. judgment and decree from 
which the present appeal is preferred, and 
on that review application the judgment 
and thedecree had been varied in’ some 
respects. There can be no doubt that there 
was such an application for review under 
O. XLVI, r. (1), Civil Procedure Code, by 
the appellant before the appeal was pre- 
sented to this Court and that on that ap- 
plication for review the Court passed crders 
allowing it in part, that is to say, by amend- 
ing its judgment ‘adding the words ‘as 
regards the appellant's share of the prc- 
perty’ in the Sth paragraph. This was not 
a formal amendment but was an amend- 
ment of some importance because jt res- 
iricted the operaticn of the previous judg- 
ment ənd decree to the appellant's share 
of the plaint properties whereas the origi- 
nal judgment and decree contained no such 
limitation. This amendment of the judg- 
ment and decree was made on the ground 
that there was a mistake apparent on the 
12cord. There can be no doubt, therefore, 
taat in this case there was an application 
jor review before the presentation of the 
second appeal and that that review had 
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been granted and the decree appealed from 
had been modified to a material extent 
though the modification was actually 
ordered after the appeal had been presented. 
It is contended that in these circumstances 
the appeal from the original decree be- 
comes incompetent because the review of the 
decree-appealed from by the Court below has 
necessarily the effect of superseding the 
original decree from which the appeal was 
preferred. Authority in support of this 
contention is not wanting. It is enough to 
refer to Vadilal v. Fulchand (1), Aditya 
Kumar y. Abinash Chandra (2) and Shid- 
ramappa v. Gurushantappa (3). The law 
on this point is succinctly stated in Mulla’s 
commentaries on the Civil Procedure Code 
„as follows : ` 

“If the application for review is granted and a 
new decree is pass3d, the appeal cannot be heard 


and it must be dismissed for the decree appealed 
from is superseded by the new decree,” : 


and a large number of authorities are 
quoted in the foot-note in support 
of this proposition. The decision in 
Vadilal v. Fulchand (1) has been followed 
in Abdurahiman v. Imbichunny (4), though 
it must be said that in that Madras case 
‘the review application itself was not com- 
‘petent. as it was filed after the appeal had- 
been, filed. No authority contra had been 
cited*on the side of the appellant. What is 
contended is thatin this particular case it, 
must be held that the «second stage 
referred to in ([Vadilal v. Fulchand 
(1), ‘has not been passed. This position, 
however, is quite untenable because there can 
‘be no- doubt that there was an eclual amend- 
ment made of the decree on review and 
such amendment or chenge in the original 
decree cannot be made unless the third . 
-stage. hss been reached and completed. I 
.am. of opinion, in these circumstances, that 
the preliminary objection must be allowed. 
It has-been urged thit the appellant should 
be permitted to amend his grounds of 
appeal by adding suitable words for the 
purpose of showing that the appeal is from 
the decree pessed after review. This would, 
-however, introduce two difficulties, nemely, 
-(1) the appeal would be from a decree which 
ds dated subsequent to the presentation of 
the appeal, and (2) the amendment if al- 
lowed would prevent the respondent from 

M 30 B 56. f 

(2) A I R 1931 Cal, 323; 131 Ind. Cag. 258; 34 CW N 
1002; Ind. Rul. (1931) Cal 434. 
a (3) fae R 1929 Bom. 183; 116 Ind. Cas, 227; 31 Bom 


(1) 55 M 871;-139 Ind. Cas. 436; 36 L W 249; Ind. 
Rul, (1932) Mad. 678; 63 M L J 357; A I R-1932' Mad. 
669; (1932) M W N 1124. i 
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putting forward a plea ‘of limitation which 
would otherwise be open to him. In 
view of these difficulties, Í am not prepared 
to allow the amendment asked for orally 
at, the hearing of this appeal. The appeal 
must be dismissed on the preliminary 
ground that it has become incompetent by 
reason ofthe fact that the decree appealed 
from has been superseded by the order 
on the application for review allowing an 
: amendment thereof or modifying that dec- 
ree. “The appellant must pay the costs of 
the respondent in this appeal. 
Leave to appeal is granted. 
A. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT | 
Criminal Revision No. 288 of 1935 
February 3, 1936 
| RUPOHAND AND MERTA, 
A.J. Os. ~ 
NARUMAL DAYALDAS AND oruses— 
APPLICANTS 
` versus 
EMPEROR—Opprostte Party 

Bombay Abkari Act (V of 1878), ss. 43-4, 58— 
Conviction for illegal possession of liquor—Essen- 
tials to be proved—Three brothers belonging to 
joint Hindu family charged under s. 43-A—Bottles 
. containing ligour found in godown: owned by them 
—Conscious possession, if made out—Charge of 
joint illegal possession—Nature of proof required to 
substantiate charge under s. 43-A. ` 

In order to convict a person of illegal possession 
of contraband ligour it is necessary for the Crown to 
prove that he had knowledge of, his possession, and 
a person who was unaware that if had been 
placed in his custody cannot be so convicted. The 
mere fact that three brothers belonging toa joint 
Hindu family, and as such, own the godown in 
which the bottles containing the liquor are found 
concealed does not, in a charge under s, 43-A, 
Bombay Abkari Act, prove that any one of them 
was in conscious possession of. the bottles lying 
there, so asto bring them within the purview of 
s, 53, Shwe Kyov. Emperor (1), followed. 

In such a case it is incumbent upon the Crown 
also to prove (a) that each of the accused had 
either physical or constructive possession of the 
property in question, or (b) that one or more of 
them had possession thereof either physical or con- 
structive ou behalf of themselves and ‘the other 
accused and to 
v. Emperor (4), applied. 


Mr. Motiram Idanmal, for the Applicants. 
Mr. Pariabrai D. Punwani, for the Crown. 
Rupchand, A. J. C.—Narumal, Deumal 
and Kodanmel are three brothers. They 
form members of a joint Hindu family. 
-All of them have been convicted of 
an offence under s. 43-A, Abkari Act, 
and .sentenced to pay certain sum - of 
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money as fine. It appears that thé accused 
had a rivalin trade by name Vensimal. 
He made a repo to the Abkari Inspéc- 
tor which reads.as follows: 

“I, Vensimal, son of Tejumal, license-holder, and 
without any enmity and in order to assist Govern: 
ment, on solemn affirmation state that Kodanmal, 
Narumal and Deumal, sons of Dayaldas, are bro- 
thers. They have reéently purchased contraband 
liquor made ata “bhathi" and itis still with them. 
If a search is effected in their house or other 
buildings in their possession, there is a likelihood 
of securing the liquor.” 

In consequence of that report the In- 
spector gave a surprise visit to the village 
of the accused. He searched their house, 
shop, stock and two of their: godowns, 
bet he found no contraband liquor there- 
in. He then visited a third godown be- 
longing to them which was about 2,000 
paces away from the place of their resi- 
dence. That godown was surrounded by 
low walls and any outsider, if so minded, 
could easily scale over the walls and go 
inside. The godown consisted of tworooms: 
one was locked and the other was open. 
In the open room was stored straw and 
on a search being made in that straw 
three bottles of country liquor were 
found concealed. These bottles were taken 
possession of and are said to be contra- 
band liquor. At that very time, two of 
the accused who were present at the 
search pointed out -to the searching party 
certain prints which they alleged. were 
fresh footprints of some one who had 
walked into the godown by scaling the 
wall. They also pointed out certain marks 
on the wall in support of their conten- 
tion that some one had comé from out- 
side. With regard .to these footprints the 
Abkari Inspector has said: 

“Outside the wall of the godown there were 
marks of footprints and the two -accused did tell 
me to send for a pert as the footprints were fresh. 
I asked the accus2d to səcure a peri, but they 
failed to secure one. I did not try to secure one 
as the Police Station is at Manjhand and no Gov- 
ernment periis available at Lakha.” 

Now, the learned Magistrate has held 
that as the bottles were found in one of 
the godowns owned by the accused, they 
must be presumed to be - guilty of the 
offence with which they were ` charged 
unless they Gan prove the contrary, and 


‘has said: . 


“Section 53, Abkari Act, .imposes the burden of 
proving that the bottles were placed in the godown 
by soms outside agency. To find it expedient 
(sic) to quote s. 53, Abkari Act. Iņ prosecutions 
ete s. 43 or s. 47 ib saall. be presumed, until 
the contrary is proved, that the accused person 
has committed an offence under, those sections in 
respect of any liquor, etc. In this case.onus pro- 


“bandi was on the accused to establish that Liquor 
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was placed by somebody else and this is not proved 
and therefore they clearly stand accused of the 
discovery of three bottles of country liquor which 
they themselves admit.” 

Now there can be no doubt that the 
learned Magistrate has fallen into a two- 
fold error. In the first place, the mere 
fact that all three brothers were members 
of a joint Hindu family, and es such, 
owned one of the godowns in which the 
bottles were found concealed does not at 
all prove that any one of them was in 
ccnscious possession of the bottles lying 
there, so as to bring them within the 
purview of the section relied on by the 
learned Magistrate. In Shwe Kyo v. Em- 
perur (1) it was held that in order to 
‘couvict a person of illegal possession of 
-opium it is necessary for the Crown to 
‘prove that he had knowledge of his pos- 
session, and that a person who was un- 
aware that opium had been placed in his 
‘custody cannot be so convicted. Atp. 12* 
of that decision it is said: 

“The law laid down by Mr. Fulton in Queen- 
Empress v. Chit Aung (2), is still good law. The 
term ‘possession’ implies knowledge on the part of 
the alleged possessor, and before an accused person 
is required to account for opium, there must be 
proof that such opium nas been in his possession 
or under his control.” i 

Mr. Fulton quoted the following remzrks 
of Cave, J., in Queen-Hmpress v. Ashwell 
(3). His Lordship said : 

. “H these cases are rightly decided, as I beliere 
them “to be, they establish the principle that a man 
has not the possession of that of the existence of which 
he is unaware. A man cannot, without his consent, 
be made to incur-the responsibilities towards the 
„real owner which arise from the simple possession 
of a chattel without further title, and if a chattel 


“has without his knowledge been placed in his: 


‘custody, his rights and liabilities as a possessor 
of that chattel do not arise antil he is aware of 
the existence of the chattel and has assented to the 
possession of it." 

In the present case, it was not only 
one ~ccused person but three who were 
charged with joint possession, and as 
pointed out by me in Mataro Yakub vy. 
Emperor (4), it was incumbent upon the 
Crown also to prove (a) that each of the 
accused had either physical cr construc- 
live possession cf the property in ques- 
tion, cr’ (b) that one or more of them had 
possession thereof either physical or con- 
structive on behalf of themselves and the 
other eee e to their knowledge. 
“ya 30 ee ao Cas. 248; A I R 1929 Kang; 

E (1886) e QED 10 55 L 5 
CG or £0 4 P 1861; 53 L 1773. A 
. G) 23 SLR é; 111 Ind. Cas. 
Sind 9: 29 Cr. L J 924, 


*Page of 7 R—[#d,] 


732; A LR 1929 





NARUMAL DAYALDAS V, EMPEROR (SIND) ° 


16210 
There was no evidence either direct or 
circumstantial to prove either of these 


points. There was also no evidence on 
the record to show that any of the three 
brothers knew that the bottles were con- 
cealed in the straw stored in one of the 
rooms ofthat godown. The room was not 
licked, and it is possible ihat any of the 
three brothers might, without the know- 
ledge of the other two, have placed the 
bottles there. Under the circumstances,’ 
all three of the accused could not bé held 
tohave been in possession of the bottles 
so as to raise the presumption of their 
_ guilt. In the second place, there was 
evidence to show that somebody had come 
into the godown very shortly before the 
search, and it is possible that this man, 
whoever he be, whether he be one of 
the accused or a stranger, had placed the 
bottles in the room by scaling over the 
wall. -It would also appear that, on the one 
hand the accused did not know that their 
rival had made a report to the Abkari 
Inspector or that the Abkari Inspector was 
giving a surprise visit to their village to 
make a search, and on the other hand Ven- 
simal had apprised a friend of his of the in- 
“tended visit of the searching party by send- 
ing him a telégram in a pseudo name. That 
being so ıt is not unlikely that one of 
the enemies of the accused wes respon- 
sible for keeping the bottles in that place. 
‘It is also hardly likely that the aécused 
would deposit the bottles in that place. If 
they or any of them hed purchased contra- 
band liguor they had many other safe-places 
where they could store the bottles. They 
would not place the bottles in an open 
room under straw so as to create evidence 
against themselves. Nor could they do so 
‘by scaling over the wall. Unless some 
‘one in the search party knew that the bot- 
tles were concealed there, it is more prob- 
able than not that search would not be 
made. beneath the siraw. One of the ac- 
cused wes not even in that village on 
that day, and there is no scope of any 
presumpiien of guilt being raised against 
him. The presumption, if any, against 
the other accused wes under these circum- 
stances sufficiently rebutted and there 
was nothing more which the accused were 
required to prove. On this evidence it is 
hardly arguable that the accused could 
be convicted of the offence with which 
-they were charged, much less the person 
who was not even in the village on that day. 
' But that it isnot all. The learned Magis- 
‘trate does not appear to have applied 
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his mind to certain patent defects in 
‘the prcsecution case which rather show 
that this was a false case got up by 
an enemy of the accused in order to 
bring them to trouble. In the informe- 
tion given to the Abkari Inspector, which 
has been referred to above, no mention 
was made of any particular person who 
had sold the liquor to the accused. As 
the report reads it would appear that the 
purchase was by all the three accused per- 
sons. But when Vensimal was in the 
witness-box he made a definite statement 
that it wes Narumal who had purchased 
contraband liquor from one Bachal. When 
he was cross-examined on this point he 
could not stand the test and made several 
contradictory stalements. He has said: 
“The accused had purchased the illicit 
liquor on the night of March 6, 1935”. 
Again says, that: 

“Tam not certain whether the accused had pur- 
ehased the liquor cr hed manufactured it. I saw 
with my own eyes that Narumal accused received 
one chowrie of illicit liqur from one‘Eachal Muhano. 
sadana at llor 10-45 P.M. in a street leading from 
the house of the accused. Narumal had two empty 
bottles and keys in his hands at that time, I did 
not see whether there was illicit liquor in the 
brass jar or not, but I smelt that it was illicit liquor. 
1 can make out from smell whether a liquor is 
illicit cr of Government distillery. I only saw 
Bachal and Narumal accused going together. They 
were talking indistinctly and I could not follow 
them. I did not see Narumal actually in, posses- 
sion of illicit liquor. Narumal accused and Bachal 
went to the side of the house of the accused, but I 


cannot say whether he actually took the liquor in- 
side his house or disposed of it to some one.” 


This Bachal was called as a defence 
witness. He has denied having been in 
possession of illicit liquor or having sold 
liquor. Not only Vensimal is proved to 
be a liar from his own mouth, but his evi- 
-dence is such that no reliance can be placed 
upon it. 
been unable to support tke convictions of 
any. of the accused end we have no hesi- 
tation in setting aside their convictions 
and sentences and ordering that the fines, 
if paid, should be refunded. We order 
accordingly. 

N. Convictions set aside. 
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sumption that arises under 
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BOMBAY HIGH COURT 
Criminal Revision Application No. 285 
7 of 1935 
Novernber 8, 1935 
Beaumont, C. J. AND MACKLIN, J. 
LAKSHMICHAND RAJMAL—ApPLIicant 
versus 
GOPIKISAN BALMUKUND-- 

Opposite Party 

Criminal Procedure Code (Act V of 1898}, s. 523 
—Duty of Magistrate uwnder—Seizure of property 
by Police from person not shown to have commit- 
ted offence—Such person, if should be held as being 
entitled to it—Hemedy of other party claiming 
it - Civil suit—Burden of proof. 

- Under s, 523, Criminal Procedure Code, what the 
Magistrate has to consider is, who is entitled to 
the possession of property which has been seized 
by the Police. Where it is proved that the person 
from whose possession the property was seized 
came by it dishonestly, the Magistrate may have 
to consider questions of title in order to determine 
the best right to possession. But where it appears 
that the Police have seized property from a person 
who is not shown to have committed any 
offence in relation to that property, then the 
Magistrate can only hold that that person is 
entitled t> possession of the property. If the ccm- 
plainant corsiders that the applicant has no title 
to the property, he has a remedy in a Civil Court, 
but the burden will be upon him to prove his 
title. If, however, the property is handed over to 
the ccmplainant, the burden would be upon the 
applicant to prove his title in a Civil Court, The 
burden of proof in a civil snit will not be affected 
by the seizure by the Police of property in relation 
to which no offence is proved. Karuppannan v. 
Guruswami (1) and Sattar Ali v. Afzal Mahomed (2), 
relied on. 

Or. R. App. against an order of the Pre- 
sidency Magistrate, Fourth Court, Bom- 
pay. 

Mr, R. B. Kantawalla, for the Applicant. 

Mr, A. G. Shaikh, for the Opponent. 

Mr. P. B. Shingne, for the Crown. 

Beaumont, C.J.—In this case certain 
property was stolen from the complainant 
on January 3, 1934, and it was found in 
possession of the present applicant on the 
next day. The Police seized the property, 
and caarged the applicant and his brother 
with stealing it. But on January 22, 
the Police made an application tothe Ma- 
gistrate that he should’ discharge the ac- 
cused as there wasno sufficient evidence 
to place them on a charge sheet. The 
Police were ofcouss well aware of the pre- 
s. 114, Evi- 
dence Act, thata man in possession of 
property shown to have been stolen soon 
after the theft is presumed either to have 
stolen it or to know that it had been 
stolen and when the Police applied for the 
discharge of the accused, it must have 
been because they were satisied that that 
presumption could be rebutted. After the 


968. 


discharge of the accused the question arose 
as to what was to be done. with tha 
property which the Police had seized. 
Apparently this Court by an order madé on 
October 4, 1934, directed the Magistrate 
to take action under s. 523 issuing a 
proclamation specifying the articles in 
Court and requiring any person who 
might have aclaim thereto to appear be- 
fore him and establish his claim. The 
Magistrate adopted that course, and the 
only claimants were the complainant and 
the present applicant. The Magistrate 
then held an inquiry, and he came to the 
conclusion that the complainant was en- 
titled tothe property. In so doing he re- 
lied on the presumption arising under 
s. 114, Evidence Act, that the applicant 
must have known that the property was 
stolen. Itseems to me manifestly unfair 
to rely on that presumption against the 
applicant when the Magistrate had himself 
discharged the accused in respect of any 
offence in connection with this property.- 

Under s. 523 what the Magistrate has to 
consider is who is entitled to the possession 
of property which has been seized by 
the Police. Where itis proved that the 
person from whose possession the property 
was seized came by ib dishonestly, the 
Magistrate may have to consider questions 
of title in order to determine the best right 
to: possession. But where it appzars that 
the Police have seized property from a 
person’ who is not shown to have commit- 
ted any offence in relation to that property, 
then in my opinion the Magistrate can 
only hold that that person is entitled to 
possession of the property. That is the 
rule which prevails in Madras, see Karu- 
_ppannan V. Guruswami (1), and in Calcutta 
see Sattar Ali v. Afzal Muhammad (2), and 
this Court recently held that the same rule 
applies to a case arising under s. 517: 
vide, Daanmall Chellaram v. Kasturchand 
Khrishnaji Criminal Revision Application 
No. 65 of 1935, decided on August 2, 1935, 
by Beaumont, C.J. and N. J. Wadia, J. 
. If-the complainant considers that the ap- 
plicant has no titletothe property he has 
a remedy in a Civil Court but the burden 
will be upon him to prove his title. If, 
however, the propery ıs handed over to 
the complainant, the -burden would be 
upon the applicant to prove his title in a 
Civil Court. I can see no reason why the 
(1) 56 M 654; 143 Ind. Cas. 755; A I R 1933 Mad. 
434; 61 ML J 576; 37 L W 748; Ind. Rul. (1932) Mad. 
331; (1933) M W N 631. 


(2). 54 O 283; 102 Ind. Cas, 482; A I R 1927 Cal. 532; 
28 Cr. L J 546; 8 A I Cr, R 179, 
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burdon of proofin # civil suit should be- 
affected by the seizure by the Police of 
property in relation to which no offence is 
proved. Application allowed and property 
directed to be returned tothe petitioner. ` 

Macklin, J. —I agree. 

N. Application allowed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 702 of 1932 
December 4, 1935 
VENKATARAMANA Rao, J. 
RANGASWAMI PILLAI AND OTHERS— 
i ` DEFENDANTS —APPELLANTS 
versus 
NARA YANASWAMI NAICKEN AND OTHERS. 


- -—PLAINTIFFS—RESPONDENTS 
Madras Abkiri Act (I of 1888)—Rules under the 


Act, r. 27—Partnership for toddy business formed ` 
before grant of license—Legality. 
Where before a license for sale of toddy was 


issued, seven persons agreed to run. toddy shops by 
contributing capital therefor and financing the 
licensee under an arrangement that all the seven 

ersons should divide the profit derived equally 

etween themselves : 

Held, thatthe partnership did not infringe the 
provisions of r. 27 of the Abkari Rules as there was 
no transfer of the license in such a case. Narain 
Pedmanabham v. Sait Badrinath Sarda (1) and 
Satyala Sanyasi v. Bhogavallt Sanyasi (2), referred 
to, Chava Ramanayudu v. Suryadeara Seetharamayya 
(3), explained. : 

S.C. A. against the order of the Court 
of the (Principal) Subordinate Judge of 
Coimbatore, dated March 9, 1932, and made 
in C. A. No. 141 of 1930 (A. S. No. 57 of 
1930, District Court, Coimbatore) preferred 
against the order of the Court of the District 
Munsif of Erode, dated November 6, 1926, 
and made in O. S. No. 1455 of 1927. 

. Messrs. K. S. Krishnaswamy Ayyangar. 
and S. Ramachandra Ayyar, for the Appel- 
lants. 

Messrs. K. V. Ramachandra Iyer, 8S. 
Thiagaraja Iyer, V. Ganapathi, and T. N. 
Sundaram Iyzr, for the Respondents. 

Judgment.- -This is 2 suit for dissolution 
of partnership and accounts. Both the-lower 
Courts have decreed the suit. There are 
three points raised: by Mr. Krishnaswamy 
Ayyangar before me: (i) the partnership is 
illegal as it is in contravention of the Akbari 
Act and the rules framed under it, Gi) the 
lower Courts were wrong in directing the 
taking of accounts of the partnership for 
the year 1922-23 (iii) that in giving 
directions for the taking of accounts the 
lower Courts have directed that certain 
amounts and expenses incurred by. the 
plaintiff for the conduct of suits relating to 
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partnership debts should he debited to the 
partnership. In regard to the frst point as 
to the illegality of the partnership there are 
the following findings of both the lower 
Courts:—(i) the partnership was formed at 
any rate a month prior to the actual grant 
of license for the sale of toddy, (ii) that 
seven persons agreed to run the toddy 
shops contributing capitel therefor, and 
financing the licensee under an arrange- 
ment that all the seven persons should 
divide the profit derived equally between 
themselves, (iii) that it was not proved 
in the evidence that any person in whose 
name there was no license ever interfered 
with tthe business of the toddy shop, (iv), 
there has been no evasion of Abkari rules 
in the actual conduct of the partnership. 
On these findings, in my opinion, the case 
is governed by the principle of the decisions 
in Narain Padmanabham v. Sait Badrinath 
Sarda (1) and Satyala Sanyasi v. Bhoyaralli 
Sanyasi (2). It was argued before me with 
some insistence that this matter is really 
concluded by the Full Bench decision in 
Chara Ramanayudu v. Suryadeara Seetha- 
ramayya (3), and that it lays down that it 
does not matter whether the partnership was 
formed entecedent or subsequent to the 
grant of the license and once it is ascertain- 
ed that the object is that a partnership 
business in the sale of toddy was intended 
to be carried on, it would be illegal as 
infringing the provisions of r. 27 framed 
under the Abkari Act. Ifa case is author- 
ity for what it decides, the Full Bench 
decision is only an authority for tbe proposi- 
tion that where a partnership is entered into 
subsequent to the grant of license, it would 
be illegal as such a partnership would 
gemount to transfer of license within ihe 
meaning of the said r. 27. The Full Bench 
cites the case in Narain Padmanabham v. 
Sait Badrinath Sarda (1), with approval and 
- Narain Padmanabham v. Sait Badrinath 
Sarda (1), lays down two propositions:—(i) 
If two persons agree to start.a business in 
partnership end to contribute capital there- 
for, there is no transfer involved in the 
transaction, (44) if one person carrying on 
2 trade and possessing stock end capital 
_admits another into partnership with him- 
self, making the stock and capital, the joint 
(i) 35 M 582; 10 Ind. Cas, 126; 9 ML T 459- 21 M 
L J 425; (1911)M W N 371. 
` (2) 69 MLJ 490; 158 ind. Cas. 1055; (1935) M 
W N 935; A I R 1935 Mad. 895; 8 R M 417; 42 LW 


840. i 

(3) 58 M727; 155 Ind. Cas. 544; (1935) M WN 
343; 41 LW 621; 7R M583, 68 MLJ 570;,AI R 
1935 Mad. 440:5 B). á 
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property of both, it would be a transfer.: 
And the mere fact that partners become 
entitled to a share in the prefits of the 
business the consideration of tinancing it 
would not render the transaction illegal. 
The Full Bench in fact seems to approve 
everyone of the propositions laid down in 
this case. While stating that the csse 
before them would fall within the second 
proposition laid down in Narain Padma- 
nabham v. Sait Badrinaih Sarda (1), the 
Full Bench in Chava Ramanayudu v. 
Suryadeara Seetharamayya (3), proceed to 
consider the judgment of Ananthakrishna 
Ayyar, J. in Nanna Vazhmumi Mudali v. 
Nathamuni, 122, Ind. Cas. 342 (4), and 


observe thus : 

“Ananthakrisnna Ayyar, J. held that‘ it was 
essential that the license granted to thé Ist defendant 
should be produced and that the view of the District 
Judge was correct in stating that at the time the 
partnership was formed the Ist defendant had not 
begun to trade in toddy and had no stock which he 
made, the joint property of all the three partners, 
In this view the partnership could not be held to 
be illegal as there wes nothing prima facie illegal 
in such a partnership under the Abkari ct.” 


This observation really seems to be an 
affirmance of the first proposition laid down 
in Narain Padmanabham v. Sait Badrinath 
Sarda (1). At any rate, they do not seem 
to dissent from it. Thisis the view taken 
by Venkatasubba Rao, J. in Satyala Sanyasi 
v, Bhogavalli Sanyasi (2). 1, therefore, hold 
that on the facts of this case the partnership 
entered into is not illegal and the decision 
of the lower Court on this point is correct. 

In regard to the second point, as regards 
the settlement of accounts, the main con- 
tention urged is that in the plaint there 
was an admission that there was 
a settlement of accounts of the partner- 
ship in October, 1928, and this admission of 
the plaintiff was in a way supported by the 
written statement of all the defendants but 
the first. But the lower Courts have come 
to the conclusion that there was no settle- 
ment and directed an account of the profits 
of the partnership being taken even for the 
year 1922-23. It may be noticed that while 
the plaintiff alleged a settlement in October, 
1923, which resulted in a protit of Rs. 1,000; 
the first defendant denied only that there 
was any such profit and in para. 4 of his 
written statement there is no denial that 
the accounts were settled in October, 1922, 
though no doubt in para. 5 he proceeds to 
allege 3 settlements varying between 
November 6, 1924, and February 1, 1925. I 
must say that the finding of the lower Courts 


(4) 122 Ind. Oas. 342; ATR1930 Mad, 361; Ind. 
Rul. (1930) Mad. 310, 


268 
on this point is not satisfactory. They 
ought to have given a clear finding 
whether there was a settlement of 
account for the year 1922-1923 and if so, 


when. If there was really a settlement of 
accounts there is no point in directing 
accounts for the year 1922-1923. It 


seems to be common ground that there was 
a settlement of account but the parties are 
not agreed as to the date or what the result 
of that settlement was. I think it is essen- 
tial that before the accounts are taken the 
Court of first instance should determine on 
this point if there was really a settlement 
at all and if so, when. If it comes to the 
conclusion that there was a settlement 
of account on a particular date, it 
may give proper directions to the Co»mis- 
sioner to have accounts, taken from that 
date. If the Court of first instance comes to 
the conclusion that there was no settlement 
of accounts, the present direction to take 
the accounts even for the year 1922-23 
will stand. 1 direct that accounts be taken 
in the light of the above observations. In 
regard to the question of settlement for the 
year 1922-23 the parties will be at liberty 
to adduce fresh evidence. 

In regard to the 3rd point the order of the 
Court of first instance directing accounts of 
amounts and expenses incurred by the 
plaintiff in defending litigation with refer- 
ence to the partnership debt is correct but 
in so debiting the partnership the taxed 
costs incurred by him only should he allowed. 

In the result the second appeal fails and 
is dismissed with costs. 

A. Appeal dismissed. 





NAGPUR HIGH COURT 
Criminal Revision No. 303 of 1935 
February 15, 1936 
Grune, J. 
CHHABILAL AND 0OTAERS— ACOUSED 
versus 
TEMPEROR—Oppostts Party 

p blic Gambling Act (III of 1867), s. 1 (as amend- 
ae C. P. Act III of 1927)—Common gaming house, 
meaning of — Evidence that gambling with cowries 

was gongon in house—Convirtion ts proper, 

The definition of “common gaming house” ins. 1 
of the Public Gambling Act as amended by O. P. 
Act ILI of 1927, falls under two heads according to 
the nature of the gaming. The first head includes 
gaming on tha market price of cotton and other 
commodities, stocks or shares and on the occurrence 
or non-occurrence of rain, etc. In these cases any 
place in which such gaming takes place or where 
instruments of gaming are kept or used is termed a 
common gaming house. But in the case of any other 
form of gaming the definition. requires that the 
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place should bs one in which any instruments of 
gaming are kept or used for the profit or gain of the 
person owning, occupying using or keeping such. 
house or place. 

Where there is evidence that cowries and money 
were ssized and that gambling with cowries way 
actually witnessed by the Polics before they broke in» 
were obviously being used as in- 
struments of gaming and the game which was being 
played was called “Suraiya” the convictions under 
s. 3 must stand. : 

Or. R. against an order of the Additional 
District Magistrate, Damoh, dated August 8; 
1935, in Criminal Appeals Nos. 52 to 59 of 
1935 modifying that of the Second Class 
Magistrate, Damoh, dated June 4, 1935, in 
Criminal Cases Ncs. 1 and 2 of 1935, 

Mr. K. C. Jain, for the Applicant. 

Order.—The 8 applicanis have been 
sentenced to various fines ranging from 
Rs. 5 to Rs. 75 under s.4 of the Public 
Gambling Act, while the applicant Chhabilal 
has also been mulcted in the sum of Rs. 50 
under s. 3 of that Act. 

The grounds of revision have been revised, 
it being rightly recognized that the findings 
of fact ofthe lower Courts based on legal 
evidence must be accepted. The grounds 
are now as follows:-— 

(i) that there is no evidence on record that 
the honsécf Chhabilal accused was a 
common gaming house. 

(it) that both the lower Courts have not 
given any finding thet the house of the 
accused Obhabilel was a common gaming 
house to sustain a charge of either s. 3 or 4 
of the Gambling Act. 

The phrase ‘common gaming house’ ig 
defined in s. 1 of Act IU of 1867, as amended 
by C. P. Act III of 1927. The definition falls 
under two heads according to the nature of 
the gaming. The first head includes 
gaming on ihe market price of cotton and 
other commodities, stocks or shares and on 
the cccurrence cr non-oceurrence of rain, 
etc. In ilese cases any place in which such 
gaming takes place or where instruments of 
gaming are kept or used is termed a common 
gaming house. Butin the case of any other 
form of gaming such as we have now to deal 
with, the definition requires that the place 
should be one in which eny instruments of 
geming are kept or used fur the profit or 
gain of the person owning, occupying, using 
or keeping such house or place. It is true 
that neither judgment gces into this 
question explicitly and there is no finding 
in so many words that the house is a 
commen gaming house. The record, how- 
ever, shows that the section was explained 
to the accused end the cross-examination, in 
particular that of Akbal Hussain, P. W. 
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No. 4, snows that the dêfence was alive to 
the question whether commission money 
was being taken or not, Further, the 
judgment of the Appellate Court relies on 
s. 6 of the Gambling Act which a'lows a 
presumption to be drawn that a house 
searched under the provisions of the Act 
and in which instraments of gaming are 
found is used asa common gaming house. 
There is good evidence which has been 
accepted that cowries and money were seized 
and that gambling with cowries was 
actually witnessed by the Police before 
they broke in. The cowries were obviously 
being used as instruments of gaming and 
the game which was being played called 
Suraiya has been clearly explained by 
Akbal Hussain, P. W. No.4. Even apart 
from s. 6, this witness proves that money 
was being received by one ofthe accused 
who is described as the son-in-law of Jugal 
Seth. Thus, in spite of the inadequate dis- 
cussion of the point in the judgment, the 
record shows that the decision is correct, 
that the convictions must stand and that 


there is no need forrevision. It has been. 


found that Chhabilal was the person in 
possession of the house and he-is guilty 
under s. 3 of the Public Gambling Act for 
‘wilfully permitting the same to be used as a 
common gaming house or for himself using 
it as such. f 

The fines are moderate and need nò reduc- 


tion. The application is, therefore, 
rejected. a 


N. Application rejected. 





BOMBAY HIGH COURT 
Letters Patent Appeal No. 16 of 1934 
August 9, 1935 
BGUAMONT, C.J. AND N. J. WADIA, J. 
PITAMBAR KHEMJI GUJAR AND OTHERS 
=~—ÅPPELLANTS 
; ` versus 

RAJARAM SHAHJIRAO SURBARAO 

i MAHAMUNKAR——RESPONDENT 

Registration Act (XVI of 1908), s. 17 (1) (b)—Sale 
Of equity of redemption for less than Rs. 100— 

hether requires registration-—-Mortgage—One brother 
mortgaging shares of both—Acqutescence—Subsequent 
sale of equity of redemption—Other brother keep- 
ing quiet for 50 years—Whether can chatlenge 
sale, 

Where the sale of the equity is for less than 
Rs. 100, prima facie the document does not pass 
an interest in immovable property of the value 
of Rs. 100 or upwards, and does not, therefore, 
require registration under s. 17 (1) (b), Registration 
Act. Pir Bakhsh v. Mangal (1), relied on. Barsik 
Nandi Mandal v. Gurudas Pal (2), not followed. 

One of two brothers mortgaged the shares of 
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both and the other did not disputeit, Suls>squent. 
ly the equity of redemption was sold and the other 
brother waited for 50 years before bringing y 
suit: 

Held, thit he was not entitled to challenge the 
sale of the equity of redemption after such a 
length of time and it could not be assumed in 
his favour that he had not knowledge of the con- 
veyancs of the equity of redemption. Krishnaji v. 
Sadanand (3), ref2rred to. 

L 


. P. A. against the decision of Mr. 
Justice Divatia in 8. A. No. 910 of 1930. 

Mr. V. B. Virkar, for the Appellants. 

Beaumont, C. J.—This is an appeal 
under the Letters Patent from a decision 
of Divatia, J. ‘Che plaintiff had ‘sued to 
redeem a mortgage unders. 15-D, Dekkhan 
Agriculturists’ Relief Act. The mortgage 
was made in 1875 by the plaintiff's bro- 
ther to the predecessor-in-title of the de- 
fendants. The plaintiffs brother executed 
the mortgage as the manager of the joint 
family, and as the plaintiff was suing to 
redeem the mortgage, he necessarily ad- 
mitted the validity of the mortgage which 
indeed he could not have challenged in 
a suit under s. 15-D, Dekkhan Agricul- 
turists’ Relief Act. Then in 1877, two 
years after the mortgage, the plaintiff's 
brother sold the equity of redemption to 
the mortgagee for Rs. 20. The trial Judge 
held that, there being no: evidence that 
that sale was for legal necessity, the 
plaintif was not bound by it and the 
sale only affected the half-share of the 
plaintiff's brother in the equity of redemp- 
tion. In appeal the learned Judge differed 
from that portion of the decision and held 
that the sale comprised the whole interest in 
the equity of redemption. 

In second appeal Divatia, J., held that 
the conveyance of the equity of redemp- 
tion required registration, and not having 
been registered could not be given in 
evidence, and therefore the mortgage was 
a subsisting mortgege. I am unable to 
agree with that view of the learned Judge. 
The sale of the equity of redemption 
being for less than Rs. 100, prima facie 
the document does not pass an interest 
in immovable property of the value of 
Rs. 100 or upwards, and does not there- 
fore require registration under s. 17 (1) 
(b), Registration Act. But the learned 
Judge held that the effect of the convey- 
ance was to extinguish the mortgage which 
was for more then Rs. 100, and there- 
fore the conveyance of the equity of re- 
demption amounted to the extinguishment 
of en interest in immovable property of 
a greater value than Rs. 100. In my 
opinion {hat view involves seme miscoucep- 
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tion. The rights of the mortgagee were 
not extinguished or released by the con- 
veyance of the equity of redemption; they 
were merely enlarged. Prior to the convey- 
ance of the equity of redemption the mort- 
gagee was the legal owner with a right to 
possession, but he was Jiable to be re- 
deemed, After the conveyance of the 

. equity of redemption he remained the 
legal owner with a right to possession, 
but free from the liability to be redeemed. 
That is to say, his interest was enlarged 
from a defeasible to an indefeasible in- 
terest. The learned Judge refused to 
follow a decision of the Punjab Chief 
Court in Pir Bakhsh v. Mangal (1), which 
is referred to in the latest edition of Sir 
Dinshah Mulla’s book on the Indian Regis- 
tration Act, Edn. 3, at. p. 47, and he 
followed a decision of the Calcutta High 
Court in Barsik Nandi Mandal y. Gurudas 
Pal (2). The Calcutta Court seems to 
have held that a conveyance of the equity 
of redemption which included a release 
of the mortgagagor's liability under the 
mortgage required registration because 
the mortgage debt was for more than 
Rs. 10), tnovgh the consideration for the 
conveyance was less than Rs. 100. I do 
not follow how-a release of the personal 
liability of the mortgagor can be held to be 
an extinguishment of any interest in an 
immovable property; it seems $to me to be 
merely an extinguishment of a personal 
liability. In my opinion, the view taken 
by the learned, Judge in second appeal 
was wrong and.the document did not re- 


quire registration and can be given in. 


evidence. | 

Then the next question is one on which 
the trial Court and the Appellate Court 
differed, viz, as to whether the equity of 
redemption covered more than the half 
share of the plaintiff. As I have pointed 
out, it is clear that the plaintiff had ack- 
nowledged the right of his brother to 
create the mortgage. There is no evidence 
as to whether the plaintiff was aware of 
the sale of the equity or redemption in 
1877. If he was not, he would no doubt 
be entitled to challenge the sale though 
not in a suit under the Dekhhan Agricul- 
turists’ Relief Act, but I think that at 
this distance of time, the plaintiff having 
waited 50 years before bringing this suit, 
we cannot assume in his favour that he 
had no knowledge of the conveyance of 

(1) 16 P R 1892. 
T 46 C Ld 573; 107 Ind, Cas, 474; AIR 1928 Cal, 
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ithe equity of redémption. That view is 
supported by a decision of this Court ins 
Krishnaji v. Sadanand (8). | 

In my opinion the Cecision of the lower 
Appellate Court was right and this appeal 
must be allowed and the plaintiff's suit 
dismissed with costs throughout. Appeal 
allowed with costs. ; 

N. J. Wadia, J.—I agree. - ; 

N. Appeal allowed. 

(3) 26 Bom. L R 341; 60 Ind. Cas. 768; AIR 1924 
Bom, 417. i ; 
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_ Criminal Revision Petition No. 404 

: of 1935 - 
November 18, 1935 
ALMOND, J.C. 

FAZAL RAHMAN KHAN—PETITIONER 
VETSUS 
EMPEROR—Oppositse Party 
Criminal Procedure Code (Act V of 1898), ss. 503, 
439—Couris in British India, if can issue process 
against or order examination of persons residing 
outside British India—Stay of proceedings—Accused 
citing as witness person who cannot be served and 
m commission — Whether 

ground for stopping proceedings in trial, 

It does not follow that because the Eaglish 
Courts have powers to issue writs for the examina- 
tion of witnesses in other parts of the British 
The 
powers conferred by the Criminal Procedure Code 
árs- limited geographically to British India and 
herce the Courts in British India have.no power 
to issue ‘process againit a witness resident outside 
British India. Empress v. Doseaji (1), distinguish- 
ed, ; 

Proceedings in a trial should not be stopped 
merely because the accused cited as one of his 
witnesses a person on whom process could not be 
served and who could not be examined on commis- 
sion. 

Cr. Revn. P. from an order of the Magis- 
trate, First Class, Peshawar, dated Septem- 
ber 16, 1935. 

Messrs. Saaduddin and Abdul Wahid, 


for the Petitioner. 


Order.—The petitioner Fazal Rahman 
Khan is accused before a Magistrate in 
Peshawar of an offence unders. 420, Indian 
Penal Code, in connection with certain 
circumstances which took place when hs 
was Excise Sub-Inspector at Landi Kotal. 
In connection with the trial he desires to 
produce as his defence wilnesses certain 
subjects of the Afghan Government resident 
in Afghanistan and certain Officials of the 
British Legation at Kabul. The Magistrate, 
before whom the trial was pending, refus- 
ed. the, application on the ground that he 
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had no jurisdiction todssue process against 
any ofthese persons. Application against 
that order-was made to the Additional Ses- 
sions Judge, Peshawar, with the request 
that the matter -be referred to this Court. 
The Additional Sessions Judge refused to 
refer the case and ‘the petitioner has 
now presented a petition direct to this 
Court. 

The question for decision is whether ihe 
Court has any jurisdiction to issue a pro- 
cess toa person resident in Afghanistan, 
or at the British Legation in Afghanistan, 
or to issue a commission for the examina- 
tion of such persons, and if it is decided 
that neither of these powers exist, what 
steps should be taken to deal with the 
case. It is quite clear that the Courts in 
British India have no power to issue pro- 
cess against a witness resident outside 
British India, for the powers conferred 
by the Procedure Code are limited geogra- 
phically to British India. 

As regards the issue of a commission, 
learned Counsel has referred me to the 
powers of English Courts to issuea writ of 
mandamus toCourtsin other parts of the 
British Empire for the examination of a 
witness. Hehas also referred me to a 
case reported as Empress v. Doseaji (1); in 
which evidence recorded by the Consul- 
General in Zanzibar was admitted as evi: 
dence at a trial in Bombay. Neither of these 
cases can be used asa precedent ‘for the 
powers of the Courts in India. 
follow that because the English Courts have 
powers to issue writs for the examination 
of - witnesses}in other parts of the British 
Empire, Courts in India have the same 
power, aud as regards the decision of the 
Bombay case referred to above, it was gov- 
erned by an Order in Council which em- 
powered the Consul-General in Zanzibar to 
record evidence in certain circumstances, 
The question is governed by the provisions 
of s. 503, Criminal Procedure Code. That 
section empowers the Courts in British India 
to issue commissions for the examination of 
a witness in the territories of any Prince or 
Chief in India. There isno such power 
conferred for the examination of persons 
outside Indis, and the commentary in Sohoni’s 
Criminal Procedure Code clearly shows that 
no such power exists. 

As regards the further steps to be taken, 
learned Counsel suggests that an order be 
passed under s. 439, Criminal Procedure 
Code, staying the proceedings as the ac- 


cused cannot possibly have a fair trial 
(1) 3 B33. > j 
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when material evidence cannot be produc- 
ed. I amnot prepared ot this stage to 
pass any order under s. 439, Criminal Pro- 
cedure Code. The trial must proceed to its 
conclusion, and the effect of the eccused's 
inability to produce these witnesses can 
then be considered, if necessary. It would 
clearly lead to the most ridiculous results 
if the proceedings in every lrial were to 
be stopped merely because the accused 
cited as one of his witnesses a person on 
whom process could not be served and 
who could not be examined on commis- 
sion. This application is rejected. 

N. Application rejected. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1778 of 1932 
January 28, 1935 
M. N. MUKERJII, J. 
DEBENDRA LAL KHAN AND OTIERE — 
PLAINTIFFS—-APPELLANTS 
VETSUS xi 
SUDHARAM ROY AND orazrs— 


A Pa ana 

engal Tenaney Act II of 1885), ss. 105, 108 
119—Plaintiff recorded as 4-annas a Ea 
cation under ss. 105 and 103 tha: he had 5-annas 
share—Rejection of-—Suit for declaration on ground 
—Record of Rights was wrong—Dismissal of —Suit 
for assessment of rent-—Maintainability of— Proviso 
to s. 109, effect of. 

The defendants were in occupation of some lands 
which belonged to plaintitfs and these lands were 
recorded in the Record of Rights as being lands 
wherein the plaintifis had a 4-annas share and it 
was also stated therein that they were assessable 
to rent. On that the plaintifs applied under ss. 105 
and 106, Bengal Tenancy Act, for correstion of the 
records alleging that they had a 5-anna share in. 
the lands and not a d-anna share as statsd in the 
Record of Rights. The application being dismissed 
plaintiffs filed a suit for declaration of title on 
the allegation that the entry in the Record of 
Rights was wrong and they also prayed for khas 
possession and for other reliefs. This suit wag 
eventually dismissed by the Court, the Court hold- 
ing that s. 109, Bengali Tenancy Act, operated ag 
a bar to the suit. Then they instituted a suit in 
which they took their stand upon the entry in the 
Record of Rights and asked for assessment of rent 
in respect of their 4 annas share as recorded 
therein and also for recovery of rent at the assesgs- 
ed rate for certain years previous to the institu- 
tion of the suit: 

Held, that although it was open to the plaintiyis 
in that application to have included a claim for 
assessment of rent in respect of a one-fourth share 
on the basis of the entry in the Record of Rights 
but such a claim was not included and it could 
not be held that the present suit in s) far as it 
was a suit for assessment of rent in respect of a 
one-fourth share on the footing of the Record of 
Rights was a matter which was the subject-matte 
of the application under ss, 109 and 106, Bengal 
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Tenancy Act and the css3 did not attract the opera- 
tion of s. 109. h f 

Held, also that even if the above view were 
incorrect, it could not be disputed that the plaintiffs 
were saved by the proviso to the section, and that 
the suit, having been instituted. ab a time when 
the proviso had already come into operation, was 
to be governed by the section as it stands now 
together with the provis contained | in it; ths 
ordinary law being that the rights of the parties 
with regard to a suit should be determined upon 
the law as it stands at the date of the institution 
of the suit, 3 

G.A. from the appellate Wecree of the 
District Judge, Midnapore, dated April 21, 
1932. i 

Mr. Rama Prosad Mukherji, for the Ap- 
pellants. Wr 

Messrs. Surajit Chunder Lahiri, Ganga 
Prosad Bose and Ramendra Chandra Boy, 


for the Respondents. 


Judgment.—The plaintifs are the ap- 
pellants in this appeal. The principal 
defendants were in occupation of some 
lands which belonged to the plaintiffs and 
their co-sharers, the pro forma defendants. 
Thess lands were recorded in the Record 
of Rights as being lands wherein the plain- 
tiffs had a4-anna share and it was also 
stated therein that they were assessable 
to rent. On that the plaintiffs applied 
under ss. 105 and 106, Bengal Tenancy 
Act, for correction of the records alleging 
that they had a 5-anna share in the lands 
and not a 4-anna share as stated in the 
Record of Rights. In that application they. 
prayed for a declaration of their title to 
a 5-anna share and for khas possession 
in respect of that share and, in the event 
of such khas possession not being allowed 
for settlement. of a fair and equitable rent 
for the lands in respect of that share. 
The proceedings instituted on the basis of 
this application were struck off on Decem- 
ber 7, 1917, with the following order; “No 
action taken: deficit process-fee of Rs. 1-12-0, 
not paid; case struck cff.” Thereafter 
the plaintiffs instituted a suit for declara- 
tion of title on the allegation that the 
entry in the Record of Rights was wrong 
and they also prayed for khas, possession 
end for other reliefs. This stit was 
éventually dismissed by the Court, the 
Court holding thats. 109, Bengal Tenancy 
Act, operated as a ber to the suit. No 
question in this appeal arisés upon the 
suit aforesaid or upon the result thereof, 
and so it will not be necessary to refer 
to it again hereafter. Thereafter the plain- 
tiffs iastituted the present sult in which 
they took their stand upon ‘the entry in 
the Record of Rights and‘asked for assess- 
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ment of rent in regpect oftheir 4-annas. 
share es recorded therein and also for 
recovery of rent at the: assessed rate for 
certain years previous to the institution 
of the suit. Defendant No. 1 took several 
pleas—some in the nature“ of pleas in bar 
and others on the merits ; but these pleas 
were all overruled and the Munsif nadé 
a decree in the plaintiffs’ favour holding 
that the plaintiffs were entitled to arent 
of Rs. 14 for the lands per year in res- 
pect of their 4-anna share: and allowing 
the plaintiffs arrears of damages for use 
and occupation at the said rate for three 
years immediately preceding the date of 
the institution of the suit. ; 

From this decree the principal defend- 
ants preferred an appeal to the District, 
Judge. The learned District Judge held 
that the present suit was barred by rea; 
son of the provisions of s. 109, Bengal 
Tenancy Act. To his reasons on which 
this conclusion of his is founded, reference 
‘will presently be made; but it may be 
stated here that except as regards this 
preliminary point on which he, dissented: 
from the view which the Munsif hed taken, 
he agreed with the Munsif in other mat- 
ters, namely in so far as the latter had 
decided against defendant No. 1 as res, 
gards his other objections. He held that 
the objection raised by the said defendant. 
on the ground of limitation was entirely 
without force and that the rate of rent, 
which lad been fixed by the learned. 
Munsif was fair and equitable. Being of 
this view, the learned Judge took as ths 
basis of his decree the rate of Ks. 6 for 
the sixteen annas share of the land which 
defendant No. 1 had admitted as the 
rental and on that basis gave the plain- 
tiffs a modified decree. From this decree 
of the learned District Judge, the present - 
appeal has been taken by the plaintiffs. 

From what has been stated above, it. 
would appear that the sulstantial question 
which ` arises for determination ina this 
appeal is the question whether by reason 
of the application which the plaintiffs had, 
made. under ss. 105 and 106, Bengal 
Tenancy Act, the present suit is barred 
in consequence of the provisions of s. 109 
of that- Act. It hasto be stated here that 
before the suit was instituted the said 
s. 109, Bengal Tenancy Act, was amended 
by the introduction into it of the proviso 
that is to be found now under the said 
section, The reason upon which the learned 
Judge proceeded in arriving at his con- 
clusion as regards ihe bar afforded by 
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s. 109, Bengal’ Tenaney Act, may be sum- 
marized in the following words: He refers 
to s. 2, el. (3), Bengal Tenancy Act, in 
the first instance, and then he observes: 

“Under the old s. 109 the defendant had ac- 


quired a right not to have his jote assessed to rent 
as that was a matter in the s.- 106 case.” 


“And in respect of this conclusion of 
his he has observed thus: 

“The amendment to s. 109 amounts toa repeal 
of the old s. 109 and the enactment of the new 
section, and it could not affect a right of the de- 
fendant acquired before the amendment. The res- 
pondent urges that the old section was a mere 
bar, and that the bar has been removed. But the 
correct view is that the old bar supported an 
erection under which the appellant was entitled 
to shelter. The amendment has not removed the 
bar and brought the edifice toppling down on the 
appellant and the hundreds dwelling in peace 
under similar erections similarly supported; it has 
merely said that in future the law will not pro- 
vide such bars to sapport such erections to shelter 
people, whic is quite a different thing. The point 
cannot be disposed of by talking loosely about bars.” 

The learned Judge apparently thougnt 
that the proviso which had been intro- 
duced into s. 109, Bengal Tenancy Act, 

. amounted merely to the repeal of a certain 
provision which was to be found in the 
Act as it stood before the amendment. 
That however is not the position. It is 
a substantive provision enacted in order to 
be operative from the point of time at 
which the enactment was intended to come 
into ‘force. It is expressed in very clear 
words, from which no intention to delay 
its effect for any length of time can pose 
‘sibly be inferred. It seems to me that 
for two reasons, if not more, the view 
that the learned Judge has taken of this 
matter is not correct. In the first place, 
the question is whether the first part of 
the section apart from the proviso is ap- 
plicable to the present case. In answer- 
ing that question I ask myself, what was 
the subject-matter of the application under 
ss. 105 and 106, Bengal Tenancy Act? 
And reading that application it seems to 
me perfectly plain that the subject-mat- 
ter of that applicalion was a claim to a 
one-third share in the lands, a claim which 
had been negatived in the Record of 
Rights, and the claim with respect to that 
one-third share consisted of two alternative 
‘reliefs, namely, (1) for khas possession and 
(2) for assessment of rent. It is quite 
true that the one-fourth share on which 
the plaintiffs now take their stand is less 
than the one-third share which they had 
claimed in the said application ; but even 
then-upon a proper - consideration of the 
matter, it seems to me inconceivable that 
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it can be said that the present claim for 
assessment of rent in respect of a one- 
fourth share can, in any way, be treated 
as a subject-matter of the application 
under ss. 105 and 106, Beng:l Tenancy 
Act. It is quite true that it was open to 
the plaintiffs in that application to have 
included a claim for assessment of rent 
in respect of a one-fourth share on the 
basis of the ‘entry in the Record of Rights; 
but such a claim was not included and I 
find it very difficult to hold that the ` pre- 
sent suit in so far as it was a suit for 
assessment of rent in respect of a one- 
fourth share on the footing of the Record 
of Rights was a matter which was the sub- 
ject-matter of the upplication under ss. 105 
and 106, Bengal Tenancy Act. I am of 
opinion, therefore, that the present case 
does not in fact attract the operation of 
s. 109, Bengal Tenancy Act, at all. | 
Even if this view be regarded as in 
correct, I am of opinion that it cannot 
be disputed that the plaintiffs are saved 
by the proviso to the section. The learned 
Judge has observed that the proper view 
to take of the proviso is that it merely 
romoves a bar and that ib cannot affect 
any right already accrued to the party in 
whose favour the section itself operated 
before the proviso was introduced. This 
view has been sought to be supported to 
a certain extent by certain observations 
which are to be found in a decision of 
this Court to which my, attention has 
been drawn: the case in Gosta Behari 
Pramanik v. Nawab Bahadur of Murshid- 
abad (1). That was a case where the suit 
to which s. 109, Bengal Tenancy Act, as 
amended by the Bengal Act IV of 1928, 
was sought to be applied had been insti- 
tuted prior to the introduction of the 
proviso and it was held that the amend- 
ment had no retrospective operation so as 
to affect proceedings pending atthe date 
of the amendment and that such s. 109 
as it stood before the amendment would 
apply. The decision, therefore, was a de- 
cision in respect of a case which was very 
different on facts from the present case. 
But the observations which at first sight 
seem to be in support n the learned: Judge's 
1 in these words : 
saa reat room for doubt thats. 109 
did-not merely lay down the procedure but by 
taking away the ordinary rignt of suit of tne 
plaintiff, conferred a very valuable right on the 
defendant in some cases. The immunity from a 
civil suit thus gained by the defendant is a sub- 
1147; 136 Ind. Cas. 608; A I R 1932 
oven Ind. Bui (1932) Cal. 238, 
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stantive right inasmuch as it enabled him to hold 
the property in the right mentioned in the Record 
of Rights without’ further litigation. In essence it 
is difficult to distinguish such a right from a right 
of appeal. If no right of appeal is given by 
statute at the date of the suit, the successful party 
acquires a certain right under the decision of the 
suit which is not open to challenge- in’ appeal. In 
a case under s. 109 (old Act) where an applica- 
tion is made and withdrawn, the defendant obtains 
the rights to hold the property as recorded in the 
Record of Rights without further risk of litigation. 
I accordingly hold that the right which the de- 
fendant in this case obtained under s. 109 (old 
Act) is a substantive right which cannot be affected, 
except by express words, by subsequent alteration 
of the law.” 


There is no question, under the terms 
of the section as it stood before the 
amendment, of anybody acquiring any 
right: the section imposed a disability 
on intending suitors of which their oppo- 
nents could undoubledly take advantage. 
Such disability lasted only so long as the 
seclion itself lasted in its old state. The 
proviso enacted an express provision re- 
moving the disability in certain circum- 
stances. And if it be held, as it must 
be held in the absence of anything in the 
Act to the contrary, that the proviso came 
into operation at the same time as all the 
other amendments did, there cannot be 
the sligntest doubt that the legislature by 
express words crealed in favour of an in- 


tending plaintiff a right which inferential-. 


ly took. away any other right which the 
defendant may have acquired by reason 
of the dissbility which the section, as it 
stood before ils amendment, had placed on 
the plaintiff. To adopt the respondent's 
contention or the view of the learned 
District Judge would necessitate our hold- 
ing tnat the amended section would come 
into play only in respect of proceedings 
under ss. 105 to 108 instituted after the 
amended Act came into force. Such a 
position is untenable. I am clearly of 
opinion that the view whien the learned 
Judge has taken of this matter cannot be 
supported ind that the suit, having been 
instituted, at. a time when the proviso had 
already come into operation, was to be 
governed by the section as it stands now 
-together with the proviso contained in it; 
the ordinary law being thatthe rights of 
the parties with regard to a suit should 
be determined upon the law as it stands 
at the date of tie institution of the suit. 

For these rezsons, the view which the 
learned Judge has taken cannot, in my 
opinjon, be supported. In view of the fact 

. tnat he learned Judge has upheld the 
lear 'Munsit’s decisions with regard tothe 
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other matters that Rave arisen in the case, 
it follows that the appellants are entitled 
to a decree from this Court setting aside 
the decree of the learned District Judge 
and restoring that of the learned Munsif. 
The result is that the appeal should be 
allowed, and the decision of the learned 
District Judge being set aside, that of the 
learned Munsif should be restored with 
costs in this Court and in the Court of 
appeal below. Leave to prefer an appeal 
under the Letters Patent asked for by the 
respondents is refused. 

N. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT -> 
First Civil Appeal No. 39 of 1933 
April 24, 1935 
Ruvowanp, A. J.C. 
JETHIBAI AND OTABRS—APPELLANTS 
VETSUS 


CHA BILDAS DOONGARSI AND OTHERS 


— RESPONDENTS 

Evidence Act (I of 1872), s. 115—-Estoppel in pais 
— Essentials of — Representation must be clear and 
unambiguous and it must be acted on by: the other 
party—Cross-estoppel — Hstoppel against estoppel— 
Liffect—Election. 

In order to attract the applicability of tne plea of 
estoppel in pais, two conditions must be fulfilled. In 
the first place, the representation whether by words 
spoken or written or by conduct upon which the estoppel 
is founded must be clear and unambiguous. And in the 
next place, there must be proof that such representa- 
tion was acted on by the person to whom it was made. 
Low v. Bouverie (5), Colonial Bank v. Cady (6), 
Hoods Trustees v. Southern Union Insurance Co. (7), 
Labeau v. General Steam Navigation Co, (8) and Beli 
v. Marsh (9), relied on. 

The defendants had admitted the right of plain- 
tiff No.1 to maintenance, and had consented to 
maintenance being allowed to her pending the suit. 
The plaintiffs were claiming a higher right than that 
admitted by the defendants, and if plaintiff No. 1 
sought execution of the decree of the trial Court, her 
act in doing so was in no sense productive of any 
change in the situation of the defendants. Moreover, 
the execution application which was granted was the 
third application and it recited in express terms 
that the plaintiffs had filed an appeal which was 
pending : : 

Held, that under the circumstances, instead of the 
conduct of the plaintiff beingan act amounting toa 
waiver of the right of the plaintiffs tochallenge the 
decree by way of appeal, there was clear notice to 
the defendants that execution was ` being sought 
pending appeal and subject to what the Appellate 
Court might decide and both the links in the chain 
of estoppel were wanting in the case. 

Held, also that even assuming that the plea of es- 
toppel applied, it was rather a case of cross-estoppels. 
The defendants are ag much estopped -by their con- 
duct in not raising the plea referred to above in the 
Court be.ow and in not asserting in that Court that 
plaintiff No. 1 could not execute the decree during.the 
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pendency of herappeal, and thus putting plaintiff 
No. 1 to her election. $ 

; Mr. Khanchand Gupaldas, for the Appel- 
ants. 

Mr. Kimatrai Bhujraj, for the Respon- 
dents. . 

dudgment.—A. preliminary objection is 
raised to the maintainability of this appeal. 
It is argued that the plaintiffs have not only 
applied for execution of the decree passed 
by the trial Court, but they have succeeded 
in getting by wa, of equitable execution 
of the decree a Receiver appointed of the 
property awarded to the defendants, and 
that they cannot, therefore, be permitted to 
approbate and reprobate at the same time, 
80 as to be able to challenge the validity of 
the decree which they have enforced. 
Reliance has been placed on two cases 
decided by this Court, viz, Ghulam Allah 
Shah v. Shrimati Papurbai (1) and Dakumal 
Ranoomal v. Khajumal Parumal (2). The 
present case is, however, clearly distinguish- 
able from both these cases and on several 
grounds. Before dealing with the case- 
law on the point, it is necessary to know 
something about the facts. This appeal is 
by five plaintiffs. Plaintiff No. 1 is the 
widow of one Ghanshamdas who died in 
1928. Plaintiffs Nos. to 5 are her 
daughters. Plaintiff No. 5 is unmarried and 
a minor. She is represented by plaintiff 
No. 1 as her next friend. 

The plaintiffs have filed this suit for two 
alternative reliefs. In the first, or the main 
relief, all the plaintiffs are concerned. 
Their case is that the deceased was separate 
from the defendants who are his distant 
agnates being descended from a common 
ancestor several degrees removed, that the 
property in suit belonged to the deceased, 
thatthe plaintiffs are entitled to it to the 
exclusion of the defendants, and that 
plaintiff No. 1 is entitled toa Hindu widow's 
estate therein and the other plaintiffs are 
entitled to it as reversioners after the death 
of plaintiff No.1. All the plaintifs claim 
that the defendants who have obtained 
possession of the property on the death of 
the deceased should be ejected therefrom, 
and should account for mesne profits. In 
the alternative relief plaintiff No. 1 alone is 
concerned. She has claimed that she is 
entitled to maintenance and to certain 
other amounts and — perquisites ag 
the widow of a co-parcener for the 
benefit of herself and her minor 

qa I R 1928 Sind 175; 112 Ind. Qas. 286; 23 S L 


(2) A IR 1931 Sind 47; 131 Ind. Oas. 182; 25S LR 
204; Ind. Rui. (1931) Sind 54. 
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daughter. The defendants have denied the 
claim of the plaintiffs tothe property, but 
they have not disputed the right of plaintiff 
No. 1 to a reasonable amount being awarded 
to herfor maintenance and other charges. 
During the pendency of the suit, by consent 
of parties an order was passed for payment 
by the defendants of a certain sum of money 
every month to plaintiff No. 1 for her main- 
tenance. 

The defendants have succeeded in their 
defence and a decree for maintenance and 
for payment of certain other sums has been 
passed in favour of plaiiliff No 1, and the 
suit for sjectment has been dismissed. The 
decree is dated May 2, 1933. After the 
passing of the decree, plaintiff No. 1 made 
two fruitless attempts to enforce payment 
ofthe amounts awarded to her. The frst 
execution application is dated July 10, 1933. 
It was drepped immediately after it was 
filed. The execution application was made 
on August 1, 1933. This application was for 
arrest of the defendants and notices were 
ordered to be served upon them to show 
cause why they should not be arrested. 
Before this application came up for final 
disposal, the plaintiffs preferred their 
appeal. They paid heavy institution fee as 
the property in dispute was valued at 
Rs. 80,000. After the filing of the appeal 
the second execution application was dis- 
missed on the ground that the plaintiff No. 1 
should proceed against ihe property over 
which a charge h.d been created in her 
favour by either applying for its sale, or for 
appointment of Receiver by way of equitable 
execution to collect mesne proits thereof for 
her benefit. 

In view of this order, the plaintiff No.1 
made a third execution application dated 
May 14, 1934, for appvintment of a Receiver, 
and this application was granted resulting 
in the preliminary objection referred to 
being raised. Now, a plea of waiver or 
election er of approbation and reprobation 
by whatever name it might be called, is 
what is known in English Law, as estoppel 
in pais. And whether this plea is treated as 
a rule of evidence and as such governed by 
the provisions of s. 115, Evidence Act, or as 
a rule of equity recognized by the English 
Courts and enforceable es such not being 
inconsistent with the law in India, as 
appears to have been indicated in Muham- 
mad Musa v. Aghure Kumar (3); it involves 

(3) ALR 1914 PC 27; 28 Ind. Cas. 930; 431 41; 
42 G 801; 17Bom. L R 420; 21 O L J231; ML J 
548, 190 W N 250; 13 A LJ 229; 17 M LT l43; 2 L 
W 258; (1915) M W N 621 (P 0) 
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the root notion of conduct productive of 
change of situation in some one else: see 
Casperz on Estoppel, pare. 438; Spencer 
‘Bower on Estoppel by Representation, 
‘paras. 137, 158 and 253, edition of 1923; 
Broom’s Legal Maxims, p. 206, 9th Edition; 
and Srith’s Maxims, p. 206, Vol. 2, 13th 
Edition, p. 787. In Ex Parte Adamson (4), 
James, Li, J., has said: 

“Nobody ought to be estopped from averring the 
‘truth or asserting a just demand unless by his acts or 
words or neglect his now averring the truth or 
asserting the demand would work some wrong to 
some other person who has been induced to do some- 
thing or to abstain from doing something by reason 
o what he had said or done or cmitted tó say or 
g” 


To attract the applicability of the plea of 
estoppel in pais two conditions, must, 
therefore, be fulfilled. In the first place, the 
representation, whether by words spoken 
or written or by conduct upon which the 
estoppel is founded must be clear and 
unambiguous: Low v. Buuverie (5). Colonial 
Bank v. Cady (6) and Hood's Trustees v. 
Southern Union Insurance Co. (7). And in 
the next place, there must be proof that 
such representation was acted on by the 
erson to whom it was made: Labeau v. 

eneral Steam Navigation Co., (8) and Bell 
v. Marsh (9). 

Inthe present case, the defendants had 
admitted the right of plaintiff No. 1 to main- 
tenance, and had consented to maintenance 
being allowed to her pending the suit. 
The plaintiffs were claiming a higher right 
than that admitted by the defendants, 
and if plaintiff No. 1 sought execution of the 
decree of the trial Court, her act in doing 
so Was in no sense productive of any change 
in the situation of the defendants. 
Moreover, the execution application which 
was granted was the third application and 
it recited in express terms that the plaintiffs 
had filed an appeal which was pending. 
Under the circumstances instead of the 
conduct of the plaintiff being an act amuunt- 
ing to a waiver of the right of the plaintiffs 
to challenge the decree by way of appeal, 
there was clear notice to the defendants 
that execulion was being sought pending 
appeal and subject to what the Appellate 
Court might decide. 

(4) (1878) 8 Oh, D 817, 

(5) (1891) 3 Ch. 82; 60 LJ Oh. 594; 40 W R 50; 65 L 
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(8) 1880) 15 A C 257; 60 L J Ch. 131; 39 W R 17; 63; 
sa (1928) Oh. 793; 97 L J Oh. 467; 139 L T 
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(9) (1903) 1 Oh. 528; 72 L J Oh, 360; 51 W R325; 
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Both the links in the chain of estoppel 
referred to above are, therefore, wanting in 
the present case. In Ghulam Allah Shai v. 
Shrimati Papurbai (1), the facis were quite 
different. The right of the plaintiffs toa 
share in the property in dispute was denied 
by the defendants. The arbitrators award- 
ed the plaintiffs a certain share which was 
less than what they had claimed and had 
effected a partition of the property accord- 
ingly. The plaintiffs objected to the 
award, but did not succeed in the trial 
Court. They then enforced the award in 
execution proceedings, and, after doing s0, 
filed an application in revision challenging 
the award. This was a clear case of 
estoppel Tne conduct of the plaintiffs in 
app.ying for execution of the decree in terms 
of the award was a clear indication by them 
that they accepted the award, and it was in 
consequence of that conduct that the defend- 
ants altered their position by delivering 
possession of the portion awarded to the 
plaintiffs which they would not have other- 
wise done. 

The cases of Tinkler v. Hilder (10) and 
Banku Chandra Bose v. Marium Begum 
(11), referred to in the above case proceeded 
on the footing that, but for the order of 
costs waich was enforced, costa could not 
have been recovered. Tue case of Dakumal 
Ranvomal v. Khajumal Parumal (2), is 
likewise a case of an award, and stands on 
the same footing. Assuming for the 
moment that the plea of estoppel applies to 
the circumstances of ihe present case, it 18 
rather a case of cross-estoppels. lhe 
defendants are as much estopped by their 
conduct in not raising the plea referred to 
above in the Court below and in not assert- 
ing in that Court that plaintiff No.1 could 
not execute the decree during the pendency 
of her appeal, and thus putting plaintiff No. 1 
to her electior: and in the words referred to 
in ©. O. Litt. 322 (b): “Estoppel against 
estoppel doth put the matter at large. 

Lastly, it may be observed that the 
appeal is by all the plaintiffs and not by 
plaintiff No.1. It is, therefore, difficult to 
see how the plea of estoppel waich affects 
plaintiff No.1 only can deprive the other 
piaintifis of their right to contend that the 
property which their father died possessed 
of was his exclusive property and that it has 
not devolved upon the defendants by right 
of survivorship. For these reasons, the 

(10) (1819) 18 LJ Ex, 429; 7 D & L 61; 4 Ex. 187 


Jur. 684. 
(11) AI R 1917 Cal. 546; 37 Ind. Cas. 804; 21 CW N 
232. 
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objection raised by the defendants fails and 
the appeal should: now be set down. for 
hearing on the merits. 

N. Order accordingly. . 


RANGOON HIGH COURT 
Criminal Appeal No. 130 of 1936 
February 11, 1936 
BAGULRY AND Mogsty, JJ. 
. NGA KHANT—APPELLANT 
versus 
EMPEROR—Opposite Party. | 
` Penal Code (Act XLV of 1860), s. 300, Exceptions I 
and IV—Accused. taking his wife away without 
rough-handling her—Deceased not having right to 
interfere threatening to attack accused—Such inter- 


ference, if amounts to grave and sudden provoca- 
tion. f 


Where the deceased who: had no particular right ` 


to interfere between the. accused and his wife, 
interfered while the accused was taking away his 
wife by hand without handling her roughly, and 
threatened to attack the accused. and in all pro- 
pability, hit him with a cane: 

Held, that such interference amounted to grave 
and sudden provocation. and the accused's action 
in dealing with the deceased: was covered by Eù- 
ceptions l and IV to s. 300, Penal Code; especially 
when the parties were to some extent: drunk. 


Cr. A. from an order of the Sessions 
ae Tharrawaddy, dated January 21, 
199 


Mr. Mya Thein, for the Appellant. 

My. E.'W. Lambert, for the Crown. 

Mosely, J.—The appellant Nga Khant, 
aged 32, an ex-constable, was. sentenced 
to death’ under s. 302, Indian Penal Code, 
for the murder of the deceased Maung 
Sein: in November 1930. The accused was 
only arrested some five years later in 1935. 
The story for the prosecution was this. 
The accused Nga Khant,had married one 
Ma Nyun, (P: W. No. 6) and was divorced 
from her about seven. years before the 
. crime, He then, when it is not stated, 
eloped several times with her younger 
sister Ma. E Kyi (D. W No.1.) The de- 
ceased Maung Sein was the brother of Ma 
Nyun's second husband Maung Hla Maung. 
On the afternoon of the night in question, 
Ma.E Kyi: made. an:arrangement, accord- 
ing to the principal witness; Maung Chit 
(P. W. No.1), for Kim: to take her to the 
pwe, and Ma.E Kyi’s. own account is 
that she was to. go off” again with her 
husband... Nga..Khant, by pre-arrangment. 
She got the deceased: Maung Sein, and 
Maung Chit.to- take her to the pwe and 
her own: sister Ma. E Tin, who-is not a 
witness, and Ma. Kha (P. W. No. 4) went 
with them. The prosecution story is that 
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deceased Maung Sein. and. Maung Chit 
went in front. and the women followed 
behind. Maung Chit'’s account of what 
happened is as follows: He heard one 
of the girls call out, “What has been 
done?” and he turned back and saw the 
appellant dragging away Ma E Kyi by her 
hair. The deceased Maung Sein said, 
“Friend, what are you doing?” and the 
accused made no reply but dragged his 
wife away. Maung Sein then followed 
them slowly. Maung Chit told Maung Ssin 
not to follow them, but Maung.Sein said, 
“Neyer mind. He is a friend. He would 
listen if I speak to him.” a 
Maung Chit says that Maung.Sein in- 
sisted on following and so they went down 
the side track and saw Ma E Kyi trying 
to free- herself. Maung Sein again said 
to the appellant, “Friend, listen to me. 
Don’t act like that ,” and the accused’ say- 
ing “What have you to do with it” cut 
Maung Séin on the head once with his dah. 
Maung Chit says that he had a light cane 
[(Bx. 2 (a) half-an-inch thick, 16 tolas in 
weight)|, and hit the accused with it. The 
accused fell down. The accused got up and 
tried to cut him (Maung Chit) and Maung 
Chit. says that he tried to get hold ofthe dah, 
but received a wound on the hand in 
the process, and struck the accused.again 
with. the cane and the accused ran away. 
There is evidence of the prosecution wit- 
nesses, Maung Chit, Kyaw. Dun (P. W. 
No. 3) and Ma Nyun (P. W.No.6) that 
Maung Sein and Maung Chit and Kyaw 
Dun and Pan Sein, (Ex. B), had all been 
drinking, and some of them smoking opium, 
in Pan Sein’s house, just before they set 
out for the pwe. It would not appear 
that the. girl herself cried out when her 
husband took her away. The statement 
of Maung Chit that the accused dragged 
her away by the hair would seem to be 
an exaggeration.. Maung Chit says that 
the accused kept on holding the woman 
by the hair with one hand while he struck 
Maung Sein with the other. It was no 
business of Maung Sein to interfere with 
what the accused and his wife were doing 
unless the accused was in truth treat- 
ing his wife roughly, and considering that 
the wife lived amicably with the appel- 
lant for a period of five- years it is not 
very likely that he was rough-handling 
her at. the time. It is not very likely 
either that Maung Sein; who was drunk, 
made such mild remonstrances as is sug- 
gested. by Maung Chit, and it may well 
be that Maung Sein, who had a bigger 
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cane [Ex. 2 (b)], three feet long, one inch 
thick weighing 28 tolas, with him at the 
time used his cane on the accused first 
or threatened to. It is not known what 
injury the accused suffered as he ran away 
and was not seen again. It may well 
be true that Maung Chit who, as I have 
said, was so successful with his little cane 
against the accused, did really attack the 
accused or threatened to do so at the same 
time as Maung Sein, but there is no evi- 
dence of that for the defence—a stupid 
defence was that the appellant merely 
took his wife away, and that nothing took 
place at the time. 

The account given by Maung Chit is 
more or less the account given by Maung 
Sein in his First Information Report, (Ex. 


C.), which he made the same night. He- 


merely said that the accused pulled his 
wife's hand, not hair, and that she, Ma E 
Kyi herself, asked him to follew. He told 
the accused to wait as he had something 
to tell him, and then the accused with- 
out any further demur or without any ap- 
parent and sufficient motive cut him with 
his dah. Then he says the accused cut 
Maung Chit on the hand (an exaggera- 
tion of course). The other members of 
the party at the time do not lend any 
help to the prosecution. Ma Kha(P. W. 
No. 4) merely says that the appellant 
pulled his wife away oy her hand. She 
says that nobody shouted out. Ma E Kyi 
herself is a defence witness and Ma E Tin 
was waived. There is abundant evidence 
which need not be particularised, that 
Maung Chit and Maung Sein told a good 
many people immediately after the crime 
that the accused had cut Maung Sein 
when Maung Sein interfered with the ac- 
cused's pulling his wife away. Maung Chit 
says that the accused left his dah on the 
spot and he brought it away. The canes 
(Ex. A) were found next morning by Ma 
Yay Waing. An effort was made by the 
defence to try to show that Maung Sein 
had a dah, and that the accused only had 
a cane—reversing the positions. Ma Nyun 
(P. W. No. 6) who gave evidence favour- 
able to the accused, tried to make ‘out 
that the dah was her own, and was taken 
from her house by someone in Maung 
Sein’s party who left her house shortly 
before the crime, but there was reason to 
believe that they did not goto her house 
at all, but left Pan Sein’s house just 
before the crime. The accused’s defence, 
as has been said, was a total denial and 
Ma- E Kyi supported it. The only other 


e 
HARSA SINGH V. PHAKAR DAS-KANDU MAL (PESH.) 


16210 


witness who need be mentionedis Maung 
Tin (D. W No. 6), a convict and also an 
ex-constable like the accused who says 
that Maung Chit took away the dah from 
Ma Nyun’s house and Maung Sein took 
away a cane. | 

The medical evidence showed that Maung 
Sein died four days later from a cut 
into the brain which set up meningitis. 
Unless the offence was covered by one 
of the exceptions to s. 300, Indian Penal 
Code, it was of ccurse murder, but it ap- 
pears to me that though the accused did 
not: set up this particular defence, yet 
there is very strong reason to believe from 
the prosecution evidence itself that his 
act came within either Exception I or II 
and perhaps Exception IV to s. 300. Maung 
Sein as I have said, had no particular 
right to interfere between a husband and 
wife, and this interference must be held 
to have been grave and sudden provoca- 
tion. There is also, I think, reason to be- 
lieve that Maung Sein and Maung Chit 
threatened if they did not actually attack 
the accused first. I would hold that the 
accused’s action was covered by both 
Exceptions I and IV to s. 300, Indian Penal 
Code. This appeal will be so far successful 
that the conviction will be altered to one 
under s. 304, Part I, and the sentence 
reduced to one of rigorous imprisonment 
for seven years, and the sentence of death 
will not be confirmed., . 

Baguley, J.—I agree and ‘the reason 
for agreeing is that the evidence for the. 
prosecution is that the appellant and his 
wife were arranging another friendly 
abduction. Maung Chit and Maung Sein 
had no particular cause to interfere, and 
the interference by the two men, outsiders, 
and to a certain extent drunk, might rea- 
sonably be regarded as grave and sudden 
provocation. 


N. Conviction altered. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 3 of 1935 
December 5, 1935 
Mir Anman, A. J.C, 
HARSA SINGH—PATITIONER 


VETSUS 
Fira THAKAR DAS-KANDU MAL 
AND OTHERS— OPPOSITE PARTIES 
Provincial Insolvency Act (V of 1920), -ss. 24, 27 
—Debtor's petition—Dismissal on ground that he has 
kept back account books~Material irregulerity— 
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Essentials to be proved ky petitioner—Prima facie 
case established by petitioner—Creditor's failure to 
rebut —Petition should be, granted. 

No elaborate enquiry is required at the initial 
stage of bankruptcy proceedings when the petitioner 
is a debtor. It has to be seen whether the peti- 
tioner has made out a prima facie case for ad- 
judication which requires proof of the following 
two facts: 1. That his debts exceed Rs. 500; and 2, 
That he is unable to pay these debts. The fact 
that the petitioner is acting mala fide by keeping 
back account books does not arise at this stage at 
all. Where the petition is dismissed merely be- 
cause the Oourt suspects that there were account 
books which the petitioner has not produced before 
it, the Oourt commits a material irregularity and 
the order is open to be interfered with in revi- 
sion. 

Where the debtor has himself gone into the, 
witness-box and sworn that he has no assets and 
that his liabilities are as given in his petition 
and produced witnesses to prove that he is unable 
to pay his debts which amount to more than 
Rs. 500, legally speaking, this is enough to establish 
his case and it isfor the creditors to prove that 
he had property from which he could pay off his 
liabilities. When the creditors fail to rebut the 
prima facie case proved by him, his petition must 
be accepted and not dismissed on mere suspicion 
which has no satisfactory basis, 

C. R. App. from an order of the Addition- 
al Judge, Peshawar, dated June 4, 1935. 

Mr. Mohammad Sharffi, for the Peti- 
tioner. 

Messrs. Wazir Chand and Ram Chand, 
for the Opposite Parties. 

Order.—Harsa Singh applied to the Se- 
nior Sub-Judge, Peshawar to be declared 
a bankrupt under the Provincial Insolvency 
Act. He showed his liabilities to be 
Rs. 2,060-7-9 and his assets as nil. He 
produced a bahi in which he alleged he 
entered his accounts and denied having 
any other account books. Out of the lia- 
bilities a sum of Rs. 745-12-0 wes due on 
book account. The learned trial Judge held 
that the petitioner was not entitled to ad- 
judication because he had kept back his 
account books. He observed as follows : 

“No account-books have been produced excepting 
the one which is only a receipt book for money 
paid for purchase of stock and does not disclose 
the true nature of the account or of the assets, 
etc. As the petitioner is concealing his account 
books, the presumption is that, on production, they 
would go against him. Under the circumstances 
the bona fides of the petitioner is much. doubted and I 
dismiss the petition.” 

An appeal was preferred to the District 
Court. The Additional Judge dismissed 
the appeal in the following words : 


“The evidence shows that the petitioner was a 
dealer in piece-goods and used to keep accounts 
none of which he produced before the lower Court. 
A large umount of debt totalling Rs. 745-12-0 due 
on book account wes not satisfactorily proved. The 
lower Court, therefore, rightly held that the beha- 
viour of the appellant was not honest in presenting 
the application.” F 


e HARSA SINGH V. THAKAR DAS-KANDU MAL (PESH.) 


279 


Harsa Singh has come up on Tevision to 
this Court. The two Courts below have 
entirely misconceived the legal position. 
It is an established principle of law that 
no elaborate enquiry is required at the 
initial stage of bankruptcy proceedings 
when the petitionerisa debtor. It has to 
be seen whether the petitioner has made 
out a prima facie , case for adjudication 
which requires proof of the following two 
facts: 1. Thathis debts exceed Rs. 500 ; 
and 2. That he is unable to pay those 
debts. The fact that the petitioner is act- 
ing mala fide by keeping back account 
books does not arise at this stage atall. 
The two Courts below have, therefore, com- 
mitted a material irregularity in dismissing 
the petition merely because they suspected 
ihat there were account books which the 
petitioner had not produced before them. 
As regards the merits the petitioner has 
himself gone into the witness-box and 
sworn that he has no assets and that his 
liabilities are as given in his petition. 
Even if the sum of Rs. 745-12-0 is deducted 
from the total amount of Rs. 2,060-7-9, there 
remains a sum due which is above Rs. 500. 
Petitioner has produced Nihal Singh, Gur- 
sarandas and Kishan Singh to prove that 
he is unable to pay his debts; legally speak- 
ing this was enough to establish petitioner's 
case and it was for the creditors, to prove 
that he had property from which he could 
pay off his liabilities. The creditors pro- 
duced two witnesses) Man Singh and 
Beharilal. They urged that the petitioner 
had account books. They did not say any- 
thing more. They did not utter even a word 
about his ability or inability to pay his 
debts. One of them Behsrilal admitted 
that the goods in the shop of the petition- 
er had been auctioned in execution of a 
decree. 


In the circumstances, the petitioner has 
relieved himself of the burden which lay 
on him of proving a prima facie case and 
the creditors have failed to rebut it. His 
application should, therefore, have been 
accepted and not dismissed on mere sus- 
picion which had no satisfactory basis. 


As a result I accept the petition, set aside 


the order of the two Courts below and 
adjudge Harsa Singh insolvent. The case 
will now go back to the Senior Sub-Judge, 
Peshawar, for necessary action. He will 
fix a date of discharge. The petitioner 
will have his costs throughout. Pleader's 
fee Rs. 16. 


N. . Petition accepted, 
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; LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 778 
of 1935 
October 17, 1935 
JAI DAL, J. 

GIRDHARI LAL—DEFENDANT-—ÅPPALLANT 

VETSUS 
DHARAM DAS AND ANOTHER—PLAINTIFFS— 
RESPONDENTS 

Limitation Act (IK of 1908), s. 22—Suit against 
wrong person—Misdeseription—Subsequent amend- 
ment of plaint and service on right defendant— 
Whether amounts to substitution of new defendant— 
S. 22, if applies. 

The plaintif filed a suit against one G alleging 
that G had, while plaintif wasa minor, obtained a 
fraudulent decree against him and realised money 
belonging to him, Plaintiff was not aware of the 
identity of G. One G was served but jt turned 
out that he was not the person whom plaintiff 
wanted to sue. Plaintiff then amended the plaint 
and got service on the right person. This person 
appeared and raised the plea that the suit was 
barred by time because-the plaint as against him 
must be deemed to have been presented on the day 
on which it was filed as amended with his correct 
description and that on that date the normal period 
for the suit had expired : 

Held,.that the plaintiff intended to sue the person 
who realised the money from Oourt and admittedly 
his name was Gand the fact that he impleaded 
originally a wrong G amounted to a misdescription 
and not the substitution of anew defendant within 
the meaning of s. 22, Limitation Act, and hence the 
suit was not barred. Northern Bank of India, Ltd. 
v, Ramesh Chunder (1), Agent, Bengal Nagpur 
Railway v. Behari Lal Dutt (2) and Sheodayal 
Khemka v. Joharmal-Manmull (3), distinguished. 


M.S. C. A. from the order of the District 
Judge, Delhi, dated February 25, 1935. 

Mr. J.C. Sethi, for the Appellant. 

Khalifa Shuja-ud-Din, for the Respon- 
dents. 

Judgment.—It is not without hesitation 
that Lhave decided to dismiss this appeal. 
The facts are these: The respondent 
Dharam Das instituted a suit against Gir- 
dhari Lal alleging that the latter had in 
collusion with his step-mother obtained a 
fraudulent decree against him and realised 
some money which belonged to him and 
which was lying in deposit in Court He 
alleged that he was a minor then. The 
defendant was described to be Girdhari 
Lal, shopkeeper, Sadar Bazar, cloth-seller, 
Street Nathan Singh, Pahari Dhiraj, Delhi, 
Summons wes issued to the defendant and 
was served upon Girdhari Lal who answer- 
edthe description given in the plaint and 
who, it is alleged, was pointed out by the 

laintiffhimself. The plaintiff denies that 

e pointed out any particular person or that 
he accompained the process-server. The 
report of the process-server, however, states 
that the plaintiff accompanied him and 
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pointed out the persbn andit is signed by 
the plaintiff. It thus appears that the 
plaintiff did point out a Girdhari Lal as the 
person who should be served with summons. 
When the case came up for hearing Gir- 
dhari Lal who had been served with summons 
appeard in Court and stated thet he had 
nothing to do with any transaction relating 
to the plaintiff. The latter then realised 
his mist:.ke and stated that he was not the 
person whom he intended tosue. He was 
allowed to amend his plaint «nd the defen- 
dant then was described as Girdhari Lal, 
son of Faqir Chand, landlord of Mhalla 
Jattan, Sadar Bazer, Delhi. This defen- 
dant was then served and appeared in Court 
and raised the plea that the suit was barred 
by time because the plaint as against him 
must be deemed to have been presented on 
the day on which it was filed as amended 
witk his correct description and that on that 
date the normal period for the suit had 
expired. The trial Oourt gave effect 
to this plea but the District Judge on 
appeal has reversed the decree of the trial 
Court dismissing the suit and has ‘remanded 
the case for trial on the merits. The defen- 
dant Girdhari Lal, on whose objection the 
suit was originally dismissed as barred by 
the time, has appealed to this Court. 

His contention is that on the facts men- 
tioned above s. 22, Limitation: Act, applies. 
That section is, where aiter the institution 
of a suit a new plaintiff or defendant is 
substituted or added, the suit shall, as 
regards him, be deemed to have been in- 
stituted when he was so made a party. 
There is no contention that if it be found 
in this case that a new defendant was add- 
ed or substituted, the suit would be barred 
by time, but it has been found by the 
learned District Judge, and is contended 
by the learned Counsel for the respondent, 
that there is no question of any substitution 
of a new defendant in this case, and that it 
was acase of misdescription of the defen- 
dant. It does.appear that the plaintiff when 
he originally instituted the suit was not 
aware of the personal identity of the person 
against whom he instituted the suit. All 
that he knew was that he was a Girdhari 
Lal residing in the Sadar Bazar Delhi. 
But the ground on which the learned District 
Judge has held that it was a case of mis- 
description is that the plaintiff intended to 
sue the person who realised the money from 
the Court and he was called Girdhari Lal 
and the fact that he was not aware of his 
identity did not matter so long as the suit 
was instituted in the name of the person 
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who had realised the monéy. 

This argumentis met by Mr. Sethi for the 
appellant by stating that the intention of the 
plaintiff should be judged by his after- 
conduct and that the description given in 
the plaint tallies with the person whom he 
pointed out subsequently as his defendant 
and on whom he got service effected, and 
this clearly shows that he originally intend- 
ed to sue Girdhari Lal who was sub- 
sequently discharged at his own request and 
therefore the suit must be deemed to be 
against a new Girdhari Lal after amendment 
of the plaint. This argument is a plausible 
one and has created some difficulty in my 
mind. At the same time there is force in 
the contention of the plaintiff-respondent 
wuich contention was accepted by the Dis- 
trict Judge, that he intended to sue the 


person who realised the money from Court. 


and admittedly his name was Girdhari Lal 
and the fact that he impleaded originally a 
wrong Girdhari Lal, amvunts to a misdescrip- 
tion and not the substitution of a new defen- 
dant within the meaning of s. 22, Limitation 
Act. Northern Bank of India, Lid. v. 
Ramesh Chander (1), cited by the appellant's 
Counsel, does not appear to be of material 
assistance. In that case a wrong legal 
representative was substituted in place of 
the deceased party and the real legal re- 
presentative was brought on the record 
after the normal period for the appeal had 
expired. It was held that the legal re- 
presentative must’ be deemed to have been 
brought on the record on the date when the 
real legal representative was substituted and 
not when the wrong person was brought on 
the record. In Agent, Bengal Nagpur Rail- 
way v. Behari Lal Dutt (2), also cited by 
Mr. Sethi; the suit was originally brought 
against the Agent of the Bengal Nagpur 
Railway. ` 

The plaint was then amended so as to 
describe the defendant as the Bengal Nag- 
pur Railway-and it was held that it was not 
a case of misdescription of the defendant 
but of the substitution of a new defendant. 
It is obvious that the Bengal Nagpur Rail- 
way is quite a separate entity to its agent. 
The respondent's Counsel ‘cited Sheodayal 
Khemaka v. Joharmul Manmull (3). That 
No case 
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present case has been discussed. I am 
personally inclined to agree with the view 
of.the learned District Judge and therefore 
dismiss this appeal, but leave the parties to 
bear their own costs in this Court, 

N. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 3 of 1935 
March 8, 1935 
FERRERS, J. C. AND RUPOHAND, A. J. O. 
DAYARAM SATOOMAL—Appxicant 
VETSUS 
EMPEROR—Opponent 
Criminal Procedure Code (Act V of 1898), s. 263-H 
—Summary trial—Duty of Magistrate to record clear 
statement of facts—Statement should show that each 
of.the ingredients for conviction has been considered. 
Even in a summary trial the statement of reasons 
for a conviction which the Magistrate is bound to 
record under s. 263-H, Criminal Procedure Code, 
should present a clear statement of the facts con- 
stituting. the offence and should show that each of 
the ingredients necessary for a conviction has 
been considered and held proved by the Magis- 
trate. Ram Harakh v Emperor (1), followed. 


Mr. Motiram Idanmal, for the Appli- 
cant. 

Mr. C. M. Lobo, for the Crown. 

Ferrers, J. C.—Dayaram Satoomal has 
been convicied in a summary trial for 
offences punishable under ss. 504 and 506, 
Penal Code, and has been fined Rs. 50 under 
each section. He has applied to revise these 
proceedings and to set the conviction and 
sentence aside. The proceedings were 
summary but even ina summary trial the 
statement of reasons for a conviction which 
the Magistrate is bound to record under 
s. 263-H, Criminal Procedure Code, should 
present a clear statement of the facts con- 
stituting the offence and should show that 
each of the ingredients necessary for a 
conviction has been considered and held 
proved by the. Magistrate: Ram Harakh 
v. Emperor (1) Now, the judgment in the 
present case -does not satisfy this require- 
ment. It isso brief thatit can be given at 
full length: 

“I find accused guilty under ss. 504 and 506. 
Complainant has been supported by two witnesses 
Naraindasand Harchandrai, Mr. Harchandrai is an 
uninterested witness, Accused- did not give any 


defence. | find him guilty under ss. 504 and 506 and 
fine him Rs. 5 under each section.” 


Now: s 504, Penal Code, is intentional 
insult with intent to provoke a breach of the 
peace and s. 506 is criminal intimidation. 


(1) ALR 1915 Sind 53; 30 Ind, Cas, 1001; 16 Or, L 
J 713; 9S LR 8d. : l 
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The judgment does not give any means for 
knowing whether the ingredients necessary 
for a conviction for each of these offences 
have been considered and proved by the 
Magistrate. Nor are we. able to supply this 
defect by anything to be found in other 
parts of the record. The complaint merely 
showed that the accused was a salesman 
employed by the complainant in his shop. 
It is said thaton November 9, 1934, he was 
rude and misbehaved with a lady customer. 
He was dismissed on the spot. The com- 
plainant goes on: 

“On this the accused became violent. He abused 
and insulted the complainant to provoke breach of the 
peace, The accused then left the shop threatening to 
ruin the complainant.” 

The examination of the complainant which 
was held under s. 200, Criminal Procedure 
Code did nothing to supplement the 
deficiencies inthis complaint. The examina- 
tion is in six words: “What is stated above 
is true.” We are unable to regard the 
decision arrived at by the learned Magis- 
trate, to whom these proceedings were trans- 
ferred, as a judgment as required by s. 263, 
Criminal Procedure Code. There is nothing 
at all from which we can infer that the 
conditions of ss. 504 and 506, Penal Code, 
have been satisfied. We are, therefore, 
obliged to admit this application and to set 
aside the conviction and sentence. The fine, 
if paid, will be refunded. 

N. Application allowed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 490 of 1935 
June 12, 1935 

i R. O. Mirrer, J. 

BALLAV DASS—AOGUSED— PETITIONER 

versus 

MOHAN LAL SADHU—Compriarnant— 

Opposite Party 

Companies Act (VII of 1913), ss. 32 (4), 77 (6), 
134 (4)—Conviction of officer of company under— 
Essentials to be proved-~Proof of authorisation, if 
necessary. 

In order that a conviction under ss. 32 (4), 77 
(8) and 134 (4), Companies Act of an officer of the 
Company may be sustained, the only thing the 
prosecution has to prove is that that particular 
officer knowingly and wilfully authorised or permit- 
ted these defaults. The sections speak also of 
authorization of those defaults, but it is not 
necessary to prove that, as the offence is also 
complete, if the officer of the Company knew of the 
defaults and permitted the defaults, , 

Mr. Binode Lal Ghose, for the Peti- 
tioner, h 

Mr. Anil Chandra Roy Chowdhury, for 
the Crown, T 

Order.—In this case the petitioner Ballav 
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Das who is a Direetor of the Cash Insurance 
Bank, Ltd., has been convicted under cl. (4) of 
s. 32, cl. (6) of 8. 77 and cl. (4) ofis. 184, Indian 
Companies Act, end sentenced to pay a 
fine. The Company commenced business 
under a commencement certificate on May 
16, 1933. The statutory meeting of the 
Company ought to have been held on or 
before November 15, 1933. Admittedly 
this was not held, and there can be no doubt 
that the petitioner knew that the statutory 
meeting had not been held within the time 
mentioned in s. 77 of the Act. The statutory 
report required tò bs forwarded under 
cl. (2) of s. 77 was not forwarded to any mem- 
ber of the Comp:ny, and there can be no 
doubt that ihe petitioner knew of the said 
fact. Although the prosecution was staried 
on April 14, 1935, the rezisier of shire- 
holders was not prepared in sccordance 
with the provisions of s. 32, and there can- 
not be any doubt on the evidence that the 
petitioner also knew of the fact. The 
balance-sheet of the Company wes not 
prepared and placed at a general meeiing 
nor filed with the Registrar of Joint Stock 
Companies. In fact the General Meeting 
was never held, and the petitioner also 
knew of the fact. The provisions ofs. 134 
were therefore not complied with. It ap- 
pears that he took no steps to have the 
above-mentioned requirements under the 
Companies Act complied with. Under the 
circumstances, it can be safely held that 
he permitted the defaults to continue. In 
order that a conviction, under these sections, 
of an Officer of the Compsny may be . 
sustained, the only thing the prosecution 
has to prove is that that particular officer 
knowingly and wilfully authorised or per- 
mitted these defaults. 

The sections speak also of authorization 
of those defaults, but it is not necessary to 
prove that, as the offence is also complete 
if tbe officer of the Company knew of the 
defaults and permitted the defaults. 
Although in the judgment of the learned 
Chief Presidency Magistrate these points 
are not fully stated, the evidence amply sup- 
ports tle conclusion which I have stated 
above. In this view of the matter, I uphold 
the conviction of and sentence passed on, the 
petitioner, and discharge this Rule. In the 
order of the learned Magistrate, the con- 
viclion is stated to be under s. 34, cl. (4) 
and s. 73, cl..(3). Obviously there is a 
mistake here and for ss. 34 (4) and 73 (3). it 
should be read as ss. 32 (4) and 77 (6). 

N. Rule discharged. 
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BOMBAY HIGH COURT | 
Criminal Reference No. 137 of 1935 
November 26, 1935 

BARLEE AND DIVATIA, JJ. 
EMPEROR 
versus 
BHAWAN SURJI—Accussp No. 1 

Penal Code (Act XLV of 1860), ss. 378, 425—T heft 
of calf and subsequent killing of it—Whether con- 
stitute two offences of theftand mischief - Separate 
convictions and sentences—Legality of- Criminal Pro- 
cedure Code (Act V of 1898), s. 25. 

Where a calf is stolen and then killed, two distinct 
offences are made out and thesetwo offences are 
distinct offences and constitute two different acts fall- 
ing within the definitions of theft as well asof mis- 
chief. It cannot besaid that simply because the 
accused has caused wrongful loss to another person 
by taking away his property without his consent, the 
subsequent act of destruction of that property would 
not be an offence because the wrongful loss is already 
caused by taking it away from its possessor. Separate 
convictions and separate sentences for the offences are 
quite legal, Emperor v. Ramla Ratanji (1) and 
Hussain Baksh v. Emperor (5), dissented from. 

Or. Ref. from an order of. the Additional 
District Magistrate, Broach - and Panch 
Mahbals. 

Mr. P. B. Shingne, for the Crown. 

Divatia, J—This is a reference made 
by the Additional District Magistrate, 
Broach and Panch Mahals recommending 
that the conviction of accused No. 1 of the 
offence of mischief unders. 429, Indian 
Penal Code, be quashed and that the fine im- 
posed in respect of this offence be remitted. 
The accused had been charged with the 
offences of stealing the calf of the complain- 
ant, and of committing mischief by 
subsequently killing it. The learned Ma- 
gistrate who tried the case found that 
the accused stole the calf and thereafter 
killed it, and he convicted him of the offence 
of theft as well as of mischief under ss. 379 
and 429, Indian Penal Code, and sentenced 
him to paya fine of Rs. 25 for each of the 
offences, and in default, to suffer rigorous 
imprisonment for a month for each offence. 
The other accused were convicted of the 
offence of assisting in the disposal of 
stolen property under s. 414, Indian Penal 
Code. The learned Additional District 
Magistrate has made this reference because 
it has been held by this Court in Emperor 
v. Ramla Ratanji (1), that a person who 
stole afowl and then killed it, could not 
be punished separately for the offence of 

. theft as well as of mischief, and he has 
recommended that. the conviction of accused 


No. 1 of the offence of mischief was, there-' 


fore, illegal and should be set aside. 
The question is as to whether the sepa- 
rate conviction and sentence for the 
(1) 5 Bom, LR 460, 
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offence of mischief is correct. It is true 
that the point is convered by the decision 
relied on by the District Magistrate but we 
are disposed to think, after going through 
the relevant section as well as the autho- 
rities bearing on this point and after 
hearing the learned Government Pleader, 
that the view which has been taken in 
Emperor v. Ramla Ratanji (1) is not correct 
and that, at any rate, that decision has 
ceased’to have force after s. 35, Criminal 
Procedure Code, was amended in 1923 by 
deleting the word “distinct” between the 
words “two or more” and “offences.” In 
the above case, no reasons are given for 
holding that a person who was convicted 
for stealing a fowl ond then killing it, 
could not be convicted separately for theft 
and mischief. The learned Judges relied 
on the reasons given by the District Magis- 
trate, viz. “In Bichuk Aheer v. Auhuck 
Bhooneea (2) it washeld that a double sen- 
tence for theft and mischief is illeg] and 
improper”. Now, looking to that decision 
we find that no reasons are also given 
in that case. It is said that a double 
sentence for theft and mischief is illegal 
and improper and the sentence as part 
and parcel of the conviction must be set 
aside. It appears that there are {wo pre- 
vious rulings of this Court which though 
not reported in any authorised series have 
been printed in Ratanlal’s Unreported 
Criminal Oases. The first of the rulings, 
which is printed at p. 129, of that book 
Queen-Empress y. Genya (3), says that a 
person who stole a bullock and then kill- 
ed it can only be convicted of theft and 
not of mischief also. Here again no rea- 
sons are given in the order. 

It is only stated that the prisoner ought 
not to have been convicted of mischief 
in respect of the bullock which he had 
been convicted of stealing. The Sessions 
Judge who made the reference in that 
case was of the opinion that the act of 
killing the bullock after the accnsed per- 
son had acquired possession of it, though 
unlawfully, did not constitute an offence 
punishable after the offender was convict- 
ed and punished for the theft. In the 
second case, which is printed at p. 430 
[Queen-Empress v. Krishna (4)], of that book, 
a contrary view ihas been taken byjanother 
Bench of this Court. There the accused 
were charged with the offence of stealing 
a bullock as well as committing mischief 


(2) (1866) 6 W R Cr. 5, 


3) (1877) Rat Un Or O 129, 
4) (1889) Rat. Un Or, O 430, 
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and the trying Magistrate convicted them 
of both the offences. The District Magis- 
trate made a reference to this Court, be- 
ing of the opinion that the conviction 
for the offence of mischief was not justif- 
ed by law because it was doubtful whe- 
ther, after a theft was committed, it was 
possible to commit the offence of mis- 
chief in respect of the stolen property 
as the loss had already been inflicted on 
the owner by the theft, and it was, rather 
a straining of the law to hold that the 
destruction of the stolen property was a 
second offence. This Court, however, did 
not accept that view and held that the 
separate convictions and sentences were 
not illegal, that the theft preceded the 
mischief, and that the two acts of theft 
and mischief were separate; that the stolen 
property was not transferred by the theft 
and the prisoners were rightly punished 
by separate sentences for the fresh act of 
mischief. None of these two cases have 
heen noticed in the case in Emperor v. 
Ramla Ratanji (1), which is decided upon 
the view taken in Bichuk Aheer v. Auhuck 
Bhooneeat (2). 

As there has been no appearance on be- 
half of the accused in this case, the learned 
Government Pleader has very fairly invited 
our attention to the case of Husain Buksh 
v. Emperor (5), which has taken the same 
view which has been taken in Emperor v. 
Ramla Ratanji (1), viz., that where a per- 
son who steals an animal, kills it for the 
purpose of eating it, he cannot be convict- 
ed of the offences of theft and mischief. 
Tn this case reliance has been placed upon 
Emperor v. Ramla Ratanji (1), as well as 
the decision in the case of In re Madar 
Saheb (6) and Bichuk Aheer v. Auhuck 
Bhooneea (2) and the learned Judge says 
that there can be no doubt that where theft 
ofan animal has been committed, the 
killing of it afterwards by the person who 
stole it for the purpose of eating it cannot 
add another offence. These are all the 
reported rulings on this point brought to 
our notice. It appears to us that the view 
taken in Emperor v. Ramla Ratanji (1), 
as well asin Husain Buksh v. Emperor (5), 
is erroneous, and that the correct view 
would be that these two offences are 
distinct offences and constitute two differ- 
ent acts falling within the definitions of 
theft as well as of mischief. For the 
offence of theft what is necessary is “the 

(E) 3 Pat. 804; A IR 1925 Pat. 34; 84 Ind. Cas. 341; 


96 Gr, L J 277; 7P LT 36. 
(6) 1 Weir 497. 
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dishonest removal eof movable property 
out of the possession of any person without 
his consent,” and the essence of the offence 
of mischief is the wrongful destruction or 
diminution in the value of any property so 
as to cause loss or damage to any person. 

It is true that the element of dishonesty, 
that is to’ say, the causing of wrongful 
loss or wrongful gain to some person, is a 
common element in both these offences. 
But it cannot be said that simply because. 
the accused has caused wrongful loss to 
another person by taking away his pro- 
perty without his consent, the subsequent 
act of destruction of that property would 
not be an offence because the wrongful loss 
is already caused ‘by taking it away from. 
iis possessor. Wrongful loss to a person 
can be caused in a variety of ways. Wrong- 
ful loss to a person whose property is 
stolen may be a temporary loss so long. 
as he is kept out of its possession without 
his consent, while the wrongful loss to 
a person whose property is desiroyed is a 
permanent loss. The nature of {he loss in 
both cases is different and falls under 
the detinitions of distinct offences. It is 
therefore, possible to commit the offence 
of mischief in respect of the stolen pro- 
perty even though some loss has already 
been caused to its possessor by-the offence 
of theft. The explanations tos. 425 says that 
{he offence of mischief may be committed 
with regard to any property and against 
a person who may not be the owner of 
the property and it may be committed 
with regard to the offender's own pro- 
perty. This would show:that the essence 
of the offence of mischief consists in the 
wrongful destruction or diminution in 
value of the property, whether it is one’s 
own, or somebody else's. It seems: to me, 
therefore, on the wording of ss. 378 and 
425, Indian Penal Code, that these two 
acts are- distinct offences and. that the 
intention to cause: wrongful loss by the 
destruction of property is different from 
the intenlion to cause wrongful loss by 
its mere removal from:,a person's pos- 
session. 

It may be noted that. ss, 428 and 429 
deal with certain aggravated forms of 
mischief one of which is killing certain 
animals and are made punishable with a 
higher sentence. Thus killing an- animal 
in- certain cases is made a distinct 
offence. A man may thus simply killan 
animal without stealing it and if his case 
falls under the definition: of misvhief,. he 
would be guilty-of the offence of aggravate 
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ed form of mischief im certain cases, or 
he may at first intend to steal it and there- 
afterintend to kill it, in which case there 
is no reason why the two.acts which are 
both recognised as distinct offences should 
not be punished as such. Even if the 
animal is stolen with the intention of sub- 
sequently killing it and thereafter it is 
killed, the legal position would not be 
different. It may also be noted that the 
present s. 35, Criminal “Procedure Code, 
does not contain the words “distinct” 
which the previous s. 35 did. It says: 
“When a person is convicted at one trial of two or 


, «more offences, the Court ma@y.......cccccc. sentence him, 
for isuch oFences, &C.......s.cc0ees : 


‘tis not necessary. now, in -order to give 
separate punishments, that the two offences 
should- he: distinct, and a man can be con- 
victed :of and separately punished for any 
two offences, subject to the provisions of 
s. 71, Indian Penal Code. In the present 
case, not only are these two offences dis- 
tinct, but both of them are covered by two 
separate definitions and .are committed at 
different times. I, therefore, think that the 
trying Magistrate was right in holding that 
the accused was guilty of both the offences. 
That being so, it isnot necessary to pass 
any order on this reference, and the papers 
‘should be sent back to the District Magis- 
trate. 


Barlee, J—I agree with the order pro- 
posed by my learned brother. The case 
has been sent to us by the learned Dis- 
trict Magistrate because of the decision in 
Emperor v. Ramla Ratanji (1). That deci- 
‘sion was that a person who steals a fowl 
and then kills it, cannot be punished sepa- 
rately for the offences of theft and mischief. 
No reasons are given in the judgment for 
this view, and in view of the amendment 
of 8. 35, Criminal Procedure Code, which 
has been. pointed out by “the learned 
Government Pleader, it is no longer binding 
onus. The question we have to decide is 
whether after the wrongful loss was caused 
to the owner of the calf by the theft, any 
further wrongful loss was caused to him by 
the killing of the animal. On this point 
different Courts have taken different views 
and no. clear and considered ruling has 
been citėd. ` In my view the wrongful loss 
which was caused to the owner by the 

. removal of the animal was different from 
“the wrongful loss which was caused to him 
by its destruction. By the theft he was 
deprived temporarily of the animal, and 
“when it was killed, the deprivation was 
made permanent. I agree then with my 
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learned brother that the accused has com- 
milted two distinct offences and he was 
rightly convicted both under ss. 379 and 
429, Indian Penal Code. 

N. Reference answered. 


ee 


MADRAS HIGH COURT 

Civil Revision Petition No. 1860 of 1934 

i Ociober 9, 1935 
Beaster, C. J. 
VENKATRAMA REDDI—PETITIONER 
VETSUS 
SRINIVASA REDDI AND ANOTHER— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 476 
—Defendant making untrue statement in written 
statement but not appearing in Court afterwards— 
Liability to be prosecuted—Death of plaintiff- 
Duty of Court to proceed with application for pro- 
secution. h i 

In a suit upon a promissory note in which the 
plaintiff relied on an endorsement by the defendant 
to save limitation, the defendant denied the endorse- 
ment in the written statement and stated that it 
was a forgery but he did nob go into the witness 
box or contest the suit any further. It was found 
that the defendant’s statement was false and the 
plaintiff applied for prosecution of the defendant for 
perjury: 

Held, that as the defendant had made a false 
statement on oath knowing it to be false, he made 
himself liable to be prosecuted for perjury and the 
mere fact of his having kept out of the witness- 
box and not prosecuted his defence could not absolve 
him from liability to be prosecuted. ANA 

Held, further, that the fact that the plaintiff who 
had applied for the prosecution of the defendant 
died and hig legal representatives did not take 
any steps to prosecute the application could not 
affect the duty of the Court tu proceed with the 
application under s. 476, Criminal Procedure Code. 

‘CO. R.P. under ss. 115 of ActV of 1908 
and 107 of the Government of India Act, 
praying tue High Court to revise the decree 
of the District Court of Trichinopoly, dated 
October 23, 1934, and passed in Civil 
Miscellaneous Appeal No. 46 of 1934 
preferred against the order of the Court of 
the District Munsif of Kulitalai in O. P. No. 
49 of 1933. 

Judgment.—Tne facts arising in this 
Civil Revision’ Petition are as follows. A 
suit was filed by a plaintiff who has since 
died after the passing of tne deeree in the 
suit. The suit was against the present 
petitioner upon a promissory note alleged 
to have been executed by his father who 
died previous to the filing ofthe suit. The 
promissory note would have been barred by 
limitation but for the fact that there was an 
endorsement upon it showing a Part pay- 
ment alleged to be in the handwriting of 
the pelitioner; and it was pleaded in the 
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plaint that this endorsement saved limita- 
tion. In his defence the petitioner denied 
that he had endorsed the promissory note 
and said that the alleged signature was a 
forgery. Thereafter he did not contest the 
suit and an ex parte decree was passed 
against him after the evidence of the 
plaintiff had been taken that the endorse- 
ment was written and signed by -the 
petitioner. Subsequent to the passing of 
the decree, the petitioner paid the decree 
amount to the plaintiff who then put in an 
application under ss. 195 and 476 ofthe 
Code of Criminal Procedure requesting the 
Court to prefer a complaint against the 
petitioner for having committed an offence 
under s. 193, Indian Penal Code. The peti- 
tioner put in a statement that when he 
denied in his written statement that the 
endorsement was his, he thought that the 
promissory note sued upon was another 
promissory note. The District Munsif to 
whom the application was made did not 
believe that statement and he accordingly 
ordered the prosecution of the petitioner for 
perjury. There was an appeal to the 
District Court and the District Judge took 
the same view as that taken by the District 
Munsif stating that the plausible story of 
the petitioner could not be accepted. Here 
itis urged that the lower Courts should 
have dismissed the petition; and it is argued 
that, in view of the fact that the petitioner 
did not fight the case beyond the stage of 
. filing a written statement and did not go 
into the witness-box to support his denial 
of his endorsement and his allegation that 
it was a forgery, it was not expedient in the 
interests of justice thatthe criminal prosecu- 
tion for perjury should have been ordered 
and furthermore that, in view of the state- 
ment made by the petitioner that he 
thought that the suit promissory note was 
some other promissory note which he had not 
endorsed, no Court would convict him of 
perjury. Some authorities have been 
referred to upon the question as to what 
view Courts should take in dealing with 
applications such as this when they have 
before them an untrue. statement appearing 
in a plaint or a written statement which has 
been verified on oath; and I donot wish to 
be understood as in any way expressing dis- 
agreement with the views put forward in 
those cases because I do not. Those cases 
dealt with facts very different to those here. 
They certainly cannot go to the length of 
saying that a defendant or a litigant is not 
to be prosecuted under any circumstances 
for putting in his pleadings on oath a 
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statement which is untrue. That, of course, 
would be making absurd the law as to the 
offence of perjury. Anybody who makesa 
false statement on oath knowing it to be 
false makes himself liable to be prosecuted 
for perjury. In my opinion, each case must 
be dealt with upon its own porticular facts. 
In this case the petitioner’s denial went to 
the very root of the matter. If what he 
stated was true, then the suit was barred by 
limitation. It did not end there because 
there was the endorsement alleged to be in 
his handwriting and he noi only said that he 
did not make tne endorsement thereon but 
he alleged that it was a forgery. He, 
therefore, swore in his written statement 
that the plaintiff had been guilty of forgery— 
a very serious allegation indeed. He did 
not have the courage to go into the witness- 
box to support that statement. It may be 
because he knew that he could not face the 
eross-examination. Nevertheless there was 
his statement and a finding had to be 
recorded tuereon by the trial Judge. It was 
avery serious statement to make, and in 
my view, litigants should be made to realise 
that they cannot recklessly make statements 
such as those. It wasnot a statement mide 
merely to force tne plaintiff in tbe witness- 
box ora statement putting the plaintiff to 
proof. It was a specitic denial by the peti- 
tioner of his own handwriting and a definite 
statement that it had been forged by the 
plaintiff. Had he gone into the witness-box 
he would have made himself liable to be 
prosecuted for perjury. I fail to see that 
his having keptout of the witness-box 
absolves him from liability for prosecution. 
After putting in the petition under s. 476, 
Criminal Procedure Code, the plaintiff 
himself died and his sons who are here and 
are minors say that they do not desire to take 
any part here by way of argument either in 
support of the petition or in opposition toit. 
That was the position apparently before the 
District Judge also who came to the conciu- 
sion that the death of the plaintiff in the 
suit, (?) the petition under s. 476; Crimine] 
Procedure Code, made no difference at all. 
With that view, I entirely agree. The Court 
once having been moved, it was then a 
question for the Court to decide and not the 
parties themselves. I, therefore, agree with 
the lower Court's view that the death of the 
plaintiff makes no difference, and secondly, 1 
am quite’ unable to see that the learned 
District Judge did not properly exercise the 
discretion which is hisin a matter such as 
this. Lam far from saying that it.is not. 
expedient in the interests’ of justice that the 
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Prosecution should go 8n. It is a matter 
for the lower Court and I am unwilling to 
interfere with the order whichis before me 
now. The Civil Revision Petition is dis- 
missed with costs: 

A. Petition dismissed. 


CALCUTTA HIGH COURT 

Civil Suit No. 869 of 19385 
August 20, 1935 
PANCKRIDGE J. 

DAULATRAM RAWATMUL—Dzerenpant 
— APPLICANT 
VETSUS 
MAHARAJLAL AND oTaeRs—-PLAINTIFFS 
OPPOSITE PARTIES. 

Letters Patent (Cal.), cl. 12—Leave under, when can 
be granted— Only cause of action arising within 
jurisdiction, assignment of promissory note—Leave, if 
can be granted—Balance of convenience. 

Usually, itis not right to grant leave in a case 
where the part of the cause of action on which the 
jurisdiction depends, is a matter with which the 
defendants have had nothing to do. Such a hard 
and fast rule cannot be laid down but generally 
speaking, when people take an assignment of a 
promissory note they should be prepared to enforce 
their claim either in the Oourt within whose juris- 
diction the makers reside or in a jurisdiction where 
a part of the cause of action with which the makers 
are direcily concerned has arisen. 

Consequently, where the only cause of action 
which arises within the jurisdiction is the assign- 
ment of the promissory nate in suit, leave under 
cl. 12, Lotters Patent, Calcutta, should not be granted, 
the balance of convenience demands that the litiga- 
tion should be conducted either in the Court within 
whose jurisdiction the defendants reside or in the 
Court within whose jurisdiction the document sued 
upon was executed. 


Mr. K. P. Khaitan, forthe Adult Defend- 
ant. | 
Messrs. Sarat C. Bose, S. R. Das and D. 
N. Sinha, for the Opposite Parties (Plaintitis), 

Mr. A. K. Dey, for the Infant Defendants. 

Judgment.— This is an application on be- 
half of some of the defendants to revoke 
the leave given under cl. 12 of the Charter to 
institute this suit, and totake the plaint 
off the file’, The suit is on a promissory 
note and the sum claimed amounts to 
‘Rs. 11,684. The plaintiffs are described as 
a firm’ carrying on-business in Calcutta. 


The defendants, who are 17 in number, are. 


‘described as being landholders, residing 
ata village in ‘the district of Monghyr. I 
take these descriptions from tLe cause 
title. In the body of the plaint the de- 
fendants are furtuer described as members 
of a joint Hindu Mitakshara family. 
The pluintifi’s case is ths: certain of the 
‘defendants as’ kartas and .managers of the 
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joint family borrowed moneys and purchas- 
ed piecegoods and other commodities from 
one Ramcoomar Marwari. These accounts 
between the kartas and Ramcoomar were 
adjusted from time to time and promis- 
sory notes were given and renewed. The 
last of such promissory notes is said to have 
been executed by the kartas on March 
92,1933, andis the promissory note on which 
the suit is brought. The payee of the 
promisscry note died on January 15, 1934, 
His heir and legal representative was a 
minor and the District Court appointed - 
guardians of his propercy. With the leave 
of the Court the guardians appointed as- 
signed the promissory note in suit to one 
of their number, Rai Bahadur Lokenath 
Prosad Dandania of Baghalpur. On April 
8, 1935, the assignee, in his turn, according 
to the plaint, assigned the promissory note 
in suit to the present plaintiffs, some of 
whom, L am informed, are related to him, 
for valuable consideration. Tnat assign- 
ment is said to have been made in Cal- 
cutta and it iscommon ground that it is 
the only part of the cause of action which 
has arisen within the jurisdiction. It is the 
plaintitfs’ case that the loans and deliveries 
of goods which were the consideration for 
the successive promissory notes were 
made at Baghalpur and that the promis- 
sory note in suit was executed there. 

My attention has been drawn to a recent 
judgment of mine wuereby I revoked leave 
under cl. 12 of theCharter in a case where 
the only part of the cause of action which 
had arisen within the jurisdiction was the 
endorsement by the payee of the promissory 
note in suit. I think that the plaintiffs 
are fully justified in saying that the cir- 
cumstances in that case were considerably 
stronger than in the case with which I 
am now concerned. I should nob feel 
justitied on the materials before me in 
holding as I did in the former case, that 
the assignmentis prima facie collusive, in 
the sense that the circumstances indicate 
that it was effectedin Calcutta largely for 
the purpose of giving jurisdiction to this 
Court and thereby embarrassing the de- 
fence. At the same time Iam of opinion 
that usually, it is not right to grant leave in 
a case where the part of the cause of action 
on which the jurisdiction depends is a 
matter with which the defendants have 
had nothing todo. [do not lay this down 
‚by any means asa hard and fast rule, 
but generally speaking, it appears to me 
that when people take an assignment of a 
promissory note they should be prepared 


284 
to enforce their claim either in the Court 
within whose jurisdiction the makers reside 
or in a jurisdiction where apart of the 
cause of action with which the makers are 
directly concerned has arisen. 

The branch of the argument advanced 
by Mr. Bose which has attracted me most 
is his submission thatif people choose to 
execute a negotiable instrument, they 
must be held to contemplate the possibility 
of its passing from hand to hand by en- 
dorsement and delivery and of its eventual- 
ly getting, in the ordinary course of 
affairs, into the hands of some one who 
may elect to institute proceedings ‘ina 
Courl which does not suit the convenience 
of the makers of the note. Were the 
defendants in this case a mercantile firm, I 
am not sure that this argument would not 
have turned the scale in favour of the plain- 
tiffs, but they are described as land owners 
and it appears from the plaint that the 
consideration for the note took the form 
of advances of cash and the supply of 
goods for personal consumption. In these 
circumstances, the argument as to negotia- 
bility does not apply with the same force 
as it would in the case of parties engaged in 
mercantile transactions. Mr. Bose has also 
pointed out that by suing in this Court 
the plaintifis avoid the necessity of paying 
a heavy initial court-fee on the institu- 
tion of the suit. I do not think that that is 
a circumstance which should affect me one 
way or theother. It would be wrong for 
me totake into consideration whether my 
decision is likely to impoverish or to 
enrich the revenue. From the nature of 
things, in whichever Court (he suit is 
instituted, one party or the other will 
be put to a certain amount of inconveni- 
ence,and onthe whole, I think that the 
balance of convenience demands that the 
litigation should be conducted either in 
the Court within whose jurisdiction the 
defendants reside or in the Court within 
whose jurisdiction the document sued 
upon was executed. I therefore revoke 
the leavegiven, but in the circumstances 
of this case, [ direct that each party bear his 


own costs. 
N. Leave revoked. 
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MADRA§ HIGH COURT 
Second Civil Appeals Nos. 894 and 895 
of 1931 
October 17, 1935 
WaADSWOKTH, J. 
NIDAMARTI JALADURGA PRASADARA- 
YUDU—APPELLANT 


VETSUS 
LADOORAM SOWCAR AND ANOTHER— 
RESPONDENTS 

Injunction—Power to grant compensation instead 
of injunction—Scope of the rule—Order enabling 
trespasser to compulsorily acquire stranger's land 
on paying compensation, legality of. 

When the issue of a mandatory injunction would 
involve the removal of a completed structure which 
entails no inconvenidghce and only a slight invasion 
of the plaintiff's right not committed wantonly or after 
protest, pecuniary compensation is the more appro- 
priate remedy. Lalji Dayal v. Vishvanath 
Prabhuram Vaidya (I), referred to. 

This rule does not, however, empower the Courts 
to enable a party who has made an encroachment, 
to effect a compulsory acquisition of a considerable 
strip of land under the guise of monetary compen- 
sation in lieu of an injunction. 

8. C. A. against the decrees of the District 
Court of Vizagapatam in Appeal Suits 
Nos. 48 and 49 and 52 of 1927, preferred 
against the decree of the Gourt of the 
District Munsif of Vizagapatam in Original 
Suits Nos. 267 and 92 of 1923, respectively. 

Judgment,—These. two appeals arise 
out of a dispute hetween neighbours S. A. 
No. 894 (O.S. No. 267 of 1923) relates to the 
suit brought by the present appellant claim- 
ing that the lane between the two properties 
is joint and should continue right along the 
northern boundary of his land and praying 
for an injunction directing the removal of 
structures encroaching on the appellant's 
land. Second Appeal No. 895 (O. S. 
No. 92 of 1923. arises out of the suit by the 
Present respondents claiming exclusive 
property in the lane leading to their house 
(which lane according to them ends at that 
house and does not continue westwards as 
alleged by appellant). Both the lower 
Courts have found that the respondent's case 
regarding the lane is proved and I see no 
reason to question the correctness of the 
inferences drawn from the recitals regard- 
ing boundaries in the title deeds of both 
sides. Nor can I accept the contention of 
the appellant that the trial Court erred in 
allowing the respondents to let’ in rebutting 
evidence, the burden on ‘the issues regard- 
ing the lane being upon them in one suit 
and upon the appellant in the other and the 
trial being held jointly. 

The serious difficulty in this case relates 
to the form of the decreé with reference- to 
the two structural encroachments found to 


ie f 
_ have been made by the respondents. These 
consist of (1) a small portion of the kitchen 
of respondent's house, measuring in all 
about 31/3 square yards (2) more than 200 
feet of wall built to the south of the dis- 
puted lane on a line which runs one or two 
feet inside the limits. of appellant’s land. 
Jt would appear from tke findings of the 
‘lower Courts thet both structures were built 
as a result of the uncertainty of the parties 
regarding their rights and that there was 
no protest at the time of the builing, but 
that there was not such acquiescence in 
acts of trespass as would support a case of 
-equitable estoppel. As tothe kitchen en- 


croachment, the trial Court in view of all’ 


circumstances and the smallness of the 
excess directed compensation at the rate 
of Rs. 10 per square yard to be paid to 
appellant. Bulb an injunction was given 
for the removal of the wall. The lower 
Appellate Court observing that the present 
~ position of the wall caused no practical 
inconvenience, thit the respondents were 
particularly anxious for it to remain and 
that no éffective protest was made during 
its construction, set side the decree for an 


injunction regarding the wall and granted. 


Rs. 500 as compensation to the appellant 
instead thereof. 
Now itis a statutory rale that an injunc- 
` tion should only be granted whén pecuniary 
compensation would not afford adequate 
Yelief. -But.I do not think it follows there- 
from that a-Court has always the power to 
grant pecuniary compensation for wrong 
` whenever an injunction is asked for. The 
of a mandatory injunction would involve the 
removal of a completed structure which 
entails no inconvenience and only a slight 
invasion of the plaintiff's rights, mot com- 
mitted wantonly or after protest, pecuniary 
compensation is the more appropriate re- 
medy. A good illustration is the case of Lalji 
Dayal v. Vishvanath Prabhuram Vaidya (1), 
where a gallery projecting over the defen- 
dant’s land wes allowed to remain on pay- 
mênt of compensation, an Injunction being 
refused. I am inclined to think that on 
the analogy of thisand similar cases, the 
trial Cour.’s decree régarding the projecting 
_ corner of the kitchen may be justiti¢d. But 
Iam by no means convinéed of the pro- 
priety of the lower Appellate Court’s decree 
regarding the wall, the effect of which is to 
enable the respondents by virtue cf their 
encroachment to compel the appallant’ to 
cede title'in a strip of land over 200 feet 
(I) AIR 1929 Bom, 137; 31 Bom. u R126, 
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long and of a width varying between 1 and 
24 feet, including a number of trees, of 
course the injunction granted by the trial 
Court involves the removal of the wall 
and consequent expenses to respondents 
but tthe appellants sued for possession 
as well as for an injunction; they have 
proved “tile and tthere is nothing except 
the inconvenience and expense to the res- 
pondents which has prevented the lower 
Appellate Court from granting the injunc- 
tion. {have not been referred to any case 
in which a similar compulsory acquisition 
of a considerable strip of land has been 
effected under the guise of monetary com- 
pensation in lieu of an injunction: and I do 
not think that the lower Appellate Court's 
decree in this respect is proper. Nor do 
I think that the lower Appellate Court was 
justified in interfering with the trial Court's 
order regarding costs which seems to howe 
been bes2d on a reasonable consideration 
of all the circumstances. 

In the result, therefore, S.A. No. 894 is 
allowed in part and the decree of the trial 
Court is restored. Second Appeal No. 895 
is dismissed except that the trial Cour.’s 
order regarding costs is restored. Respon- 
dents will pay the costs of the appellants in 
both Appellate Courts in S. A. No. 894 and 
eppellants will pay the costs of respondents 
in both Appellate Courts in 8. A. No, 895. 

Leave to appeal granted to both sides ‘in 
both appeals. 

A Appeal allowed. 


= ee 


ALLAHABAD HIGH COURT 
First Civil Appeal From Order No. 36 
. of 1935 | 
February 15, 1936 
THOM AND. RACHAPAL Sinai, Jd. 
NAGESAR RAM—JUDGMENT-DEBTOR 


—APPELLANT 
f versus 
RAJNET RAM—DEORBE-HOLDER— 
RESPONDENT 


Civil Procedure Code (Act V of 1908), O. XXT, rr.18, 
19, 20—Morigage deċree, whether decree for payment 
of money—Such decree, if can be set off against 
simple money decree. 

It cannot be said that a decree for sale obtained 
on foot of á mortgage isa decree for payment of 


money. 

All that r, 20 of O. XXI, Civil Procedure Code, lays 
down is that the provisions cf rr.18 and 19 shall 
apply to cross-mortgage decrees, i, e., if two contend- 
ing parties hold mortgage decrees against each other 
then they will bé able toset off the decrees one 
against the other. There is nothing in the provisions 
of r; 20 which will warrant the Judge in holding 
that a decree obtained on the foot of a mortgage be- 
comes a decrée for payment of money and thereforg 


290 
16 can be set off against a simple money decree held 
by the opposite party. Nagarmal v. Ram Chand (1) 
and Sobha Ram Gopal Raiv. Tara Chand (2), ex- 
plained. Venkatta Reddi v: Dorasami Pillai (3), 
dissented from. Sheo Shankar Kaulapuri v. Chunt 
Lal (4), relied on. ; 


F.C. A. from the Subordinate Judge of 
Ghazipur, dated February 2, 1935. 

Mr. Shah Jamil, Alam, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Res- 
pondent. 


Judgment.—This is a judgment-debtor's 
appeal arising out of execution proceed- 
ings. 

The opposite party holds a simple money 
decree against Nagesar Ram, judgment- 
debtor, and has put that ‘decree into exe- 
cution. The appellant holds’ a mortgage 
decree against the opposite party. The 
only question for determination in this case 
is whether a mortgage decree can be set 
off against a simplemoney decree obtain- 
od by the opposite party against the appel- 
ant. ee 
_ Rule 18,0. XXI of-the Code of Civil 
Procedure enacts’ that ‘where application 

_is made to a Court for the execution of 
cross-decrees in separate suits for the pay- 
* ment of two ‘sums of money passed bet- 
ween the same parties‘ and capable of exe- 
cution at the samé time by such Court, 
then (a) if the two sums are equal, satis- 
tae shall be entered upon both decrees, 
an 

(b) if the two sums are unequal, execu- 
tion may be taken out only by the holder 
of the decree for the larger sum and for 
so much only as remains after deducting 
the smaller sum shall be entered on the 
decree for the larger sum as well as satis- 
faction on the decree for the smaller 
sum. 

One ofthe essential conditions is men- 
tioned in cl. (3), sub-cl. (a), which rans as 
follows :— 

“The decree-holder in one of the suits 
in which the decrees have been made is 
the judgment-debtor in the other and each 
party fills the same character in both 
Buils. 

It will be seen that the rule relates to 
decrees for payment of money. As we have 
already pointed out, in the case before us, 

-we have adecree for payment of money 
on the one side end a decree obtained 
‘on the basis of a mortgage deed for sale 
on the other. It cannot be said that a 
decree fer sale cbtained on foct of a mort- 
“gage isa decree for payment of money, 

Rule 20, O, XXI, enacts that the provi» 
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sions contained if rr. 18 and 19, shall ap- 
ply to decrees for sale in enforcement of 
a mortgage or charge. i 
Learned ‘Counsel for the appellant ‘has 
contended before us that in view of the 
provisions of r. 20,0. XXI of the Code 
of Civil Procedure, his case comes within 
the definition of a decree for money and 
he is entitled to set it of against the 
decree of the opposite party. We find our- 
selves unablé to agree with this contention. 
It appears to us that all that r. 20, lays 
down is thit the provisions of rr. 18 and 
19, shall apply to cross-mortgage decrees, 
i. eif two condending parties hold mort- 
gage decrees against each other then they 
will be able to set off the decrees one against 
the other. We see nothing in the provi- 
sions ofr. 20, which will warrant us in 
holding that a decree obtained on the fcot 
of a mortgage becomes a decree for pay- 
ment of money and, therefore, it can be 
set off against a simple money decree held 
by the oppošite party. be 
Learned Counsel for the appellant cited 
before us several cases but we will make 
a reference to someof them. The first 
case on which he relied is the case of 
Nagarmal v. Ram. Chand (1). We have 
read the judgment passed in this case and 
we do not think that the Court in that 
case laid down that a mortgage decree is a 
decree for money and can be set off against 
simple money decree. The head-note of that 
case is somewhat misleading. The learn- 
ed Judges who decided the case never laid 
down a definite proposition as mentioned 
in the head-note. It appears from a perusal 
of that judgment that it was argued before 
their Lordships that adecree forsale for 
enforcement of a charge against immovy- 
able property could be set off against a 
simple money decree, and reliance was 
placed on the provisions ofr. 20, O. XXI, 
of the Code of Civil Procedure. The ques- 
tion was not decided. Their Lordships 
set down the contentions raised on both 
sides and didnot decide the matier one 
way or the other, and so it cannot be said 
that this caseis any authority for the pro- 
position put fcrward by learned Coun- 
sel for the appellant before us. The other 
case relied upon is the case of Sobha Ram 
Gopal Rai v. Tara Chand (2). In our opin- 
ion, this is no authority for the conten- 
tion put forward before us. All that was 
decided in that caese was that ss there 
were applications for execution of both the 
(1) 33 A 240; 8 Ind. Cas. 835; 7T A L J 1179. 
8 AIR 1929 All, £02; 117 Ind, Cas. 103, 
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decrees, O. XXT, r. 18,eapplied and Court 
could set off smaller amount. due from B 
against the larger amount due to him from 
A although A hed already secured attach- 
ment of B’s decree against himself. There 
is nothing in this judgment te show that 
the learned Judges were called upon to 
decide the question as to whether or not 
a decree obtained on the basis of a simple 
mortgage deed for sale would be set off 
against a simple money decree. We may 
point out that the decisions of the Madras 
High Court on this question are certainly 
in favour of the contention which has been 
advanced before us by learned Counsel 
for the appellant. We may refer to the 
latest decision of the Madras High Court 
in Venkatta Reddi v. Dorasami Pillai (3y 
In that case it was decided by the learn- 
ed Judges that a mortgage decree could 
be set off against a simple money decree. 

We respectfully dissent from the view 
taken by thelearned Judges of the Mad- 
ras High Court on the point in question. 

In this connection we may refer to a 
case of our own Court, Sheo Shankar 
Kaulapuri v. Chunni Lal (4). In that case 
one of the contending parties had a simple 
money decree and he applied for its exe- 
cution and on the other side the opposite 
party had putin an application for execu- 
tion of a mortgage decree for foreclosure. 
The learned Judge who decided the case 
held that under O. XXT, r. 18, Civil Pro- 
cedure Code, there could be no setoff in- 
asmuch as the applicants filled distinct 
characters in the two cases. At p. 781* the 
learned Judge made the following obser- 
vations :— 

“Prior to the passing of Act, V of 1908, (the pre- 
sent Oode of Civil Procedure), it had been held 
that a decree for sale is not a decree for pay- 
ment of money within the meaning of s. 230 and 
s. 246 of the Code of Civil Procedure. This point 
has been cleared up by xr. 20 of this Order. The 
provisions of rr. 18 and 19, apply now to decrees 
for sale as well. Rule 20,-however, does nothing 
more than make the provisions contained in rr. 18 
and 19 applicable to decrees for sale, The two 
decrees proposed to be set off against each other 


must come within the provisions of these rules 
before they can be so set off.” 


In our opinion, if we may do so with res- 
pect, this isthe correct view to take. H 
the legislature hed intended that the pro- 
‘visions of r. 18, should govern cases in 
which there is a mortgage decree on the 
j e ie Mad: 63; 140 Ind. Cas, 378: 63 M L 
“J 722; 36 V 644; (1932) M W N1187; Ind. Rul. 
. (1932) Mad. 909. Core naa 

(4) 14 A L J 776; 36 Ind, Cas. 948; 38 A 669. 
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„tention. 


‘provisions of r. 18, O. XXI, 
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one side and a decree for payment of 
that intention 
would have been made clear by stating in 
r. 18, thet the provisions of that rule will 
be applicable to cases of this descrip- 
tion. 

Learned Counsel for the appellant con- 
tended before us that r. 20, O. XXI, 
Civil Procedure Code, supported his con- 
We are unable to agree with 
this argument. In our opinion, the pro- 
visions of r. 20, O. XXI, are opposed to his 
contention. It will be noticed that the head- 
ing given tor. 20, O. XXI, is: 

“Oross-decrees and cross-claims 
suits.” A 

Rule 20, O. XXI, enacts : 

“the provision contained in-rr. 18 and 19, shall 
apply to decrees for sale in enforcement of a mortgage 
or charge,” 

We may point out that this rule is new 
and was added in the Code of Civil 
Procedure for the first time when the new 
Code of 1908 came into force. It appears 
to us that the reason for enacting this rule 
was that legislature considered it desir- 
able to make provisions under which one 
mortgage decree or a decree for the en- 
forcement of a charge could be set off 
against another decree of the same descrip- 


in mortgage 


‘tion. Sor. 20, was enacted which made the 


provisions of rr. 18 and 19, which related 
to a claim arising out of “Decrees for pay- 
ment of money” applicable to decrees for 
sale in enforcement of a mortgage or charge. 
If a mortgage decree can be set off against 
a decree for payment of money ‘under the 
then it is 
not easy tounderstand the reasons for 
enacting r.20, O. XXI, Civil Procedure 
Code. It has also to be remembered in 
every decree for payment of money, there 
is a personal liability whereas in every 
decree forsale in enforcement ofa mort- 
gage or charge, there may be no personal 
liability. In enforcing a claim on the basis 
of a decree for payment of money, the 


‘decree-holder is entitled to ask for the ar- 


rest of his judgment-debtor. On the other 
hand, in mortgage decree, the mortgagor 
is not personally directed to pay any sum 
of money but is only given.an option to 
pay if he wishes to save the property in 
which he is interested. The decree-holders, 
in- such cases do notfill the same charac- 
ter and, therefore, 1. 18 can have no ap- 
plication. The interpretation which we 
place on xr. 20, is that it permits one 


. mortgage decree to be set off against an- 


other mortgage decree; but it has no ap- 
plication toa case where one pariy has 


v 
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-a decree for. payment of money end the 
other decree for sale or for enforcement 
of a charge. We are further of opinion 
-that in order to attract the provisions of 
r. 18,0. XX, it is mnecessery that the 
decree sought to be set off against each 
„other must be decrees for payment of 
money. 

This being our view, we are of opinion, 
thet the order passed by the Court below, 


is correct. We accordingly dismiss the 
appeal with costs. or 
D. Appeal dismissed. . 


pa Kai 


MADRAS HIGH COURT 
Second Civil Appeal No. 1760 of 1931 
December 2, 1935 
| NENKATARAMANA Rao, d. : 
NAGADEVARA VENKATASUBBAMMA 
PLAINTIPE—APPELLANT f 
a ee VETSUS i 
NAGADIEVARA VENKATAESWARALU, 
MINOR BY MOTHER AND GUARDIAN SARV A- 
LAKSHMAMMA-—-DEFENDANT—RESPONDENT 
.. Madras Hereditary, Village Officers Act (III of 
-1895), ss. 10,12—Purohit service inam lands—Whe- 
ther partible—Hindu Law—Maintenance—Income 


-from service inam lands, whether can Le taken into 


account in fixing rate of maintenance. 

In calculating the inc:me of a joint Hindu family 
for the purpose of, fixing the amount of mainten- 
ance payable to a widow, the inccme from purohit 
fervice inam lands connot be taken into account. 
‘Such lands are not partible end are not available 
for appropriation for al, the charges and expenses 
for which ordinary iamily property can be rendered 
‘liable under the Hindu Law. Pichu Vayyan v. 
‘Vilakudayan Asari. (1), Palamalai Padayachi v. 
‘Shanmuga Asari .(2) and Kandappa Achary v. 
Vengamma Naidu (3), referred to. 


S. C. A. against the decree of the Court 
of the Subordinate Judge of Ellore in A. 6. 
No. 150 of 1930 (A. S. No. 177 of 1980, Dis- 
trict Court, West Godavari at Jllore) pre- 
ferred against the decree of the Court of the 
Principal District Munsif of Kovvur in O. 5. 
No; 536 of 1927. 

Mr. P. Somasundaram, for 
lant. ; aw 

Mr. C. Rama Fao, for the Respon- 
dent: l 


Judgment..—This is a suit for main- 
-tenance by a Hindu widow. The plaintiff's 
late husband and the deceased fatler of the 
-defendant . were undivided brotLers owning 
-joint family property, movable end im- 

movable. The immovable property consist- 
ed ofa house andsite described in the 
- B Schedule tothe plaint and ihe Jand des- 
cribed in A Schedule thereto which com- 
. prised certain purohit service inam lands in 


Anaparthi vijlage, 


the Appel- 


-oiher réspecis save in regard to the 
from which the arrears of meintenance hed 
.to be paid. 


ditt raises two contentions 


-Mr. Somasundaram relied on 


The learned District Munsif who tried 
ike suit took into account the income from 
all the items of immovable property and 
movable prcperty and gave a decree to the 
plaintiff 1xing Rs. 100 per annum from date 
of plaint end past maintenence at Rs. 30 
per annum for six years prior to suit and 
provided also for her residence. 

On appeal the learned Subordinate Judge 
was of opinion that the income from service 
inam lands should not have been taken 


“into ecnsideration but nevertheless consider- 


ed that the rate of Rs. 100 per annum was 
a proper rate having regard to the income 
of the family even excluding the inecme 
from Anaparthi lands but modified his 
decree by directing that the maintenance 


-should be payable at the rate of Rs. 100 
‘only from 1935 but at the rate of Rs. 72 
.from date of plaint up to 1935 and confirm- 


ed the decree of the District Munsif in 


date 


Mr. Somasundaram on behalf of the plain- 
before me: (1) 
tLe view taken by the lezrncd Subordinate 
Judge in regard to the income from seivice 
inam lands is not sound, (2) the modifice- 
tion in regard tothe rale of fulme mein- 
tenance awarded by the. District Mursif is 
wrong. In regard to the first contenticn 
s. 12 of the 
Madres Act Ulof 1895 and the Board’s 
standing orders and submitted that the 
service inam lands must be treated as parli- 
ble property though alienation thereof may be 
forbidden and the inccme therefrom should 
be taken into account in fixing the amount 
of maintenance. He contends that under 
s. 12 of the Act as contrasted with s. 10, in 
cases of offices coming under s. 3 sub-s. 4 
of the Act the office will be heritable 
and divisible among the members of the 
family just like any other property. Section 
12 runs as follows :— 

“The succession to village offices forming cl. (4) 
in s. 3 shall devolve in accordance with the law 


or custcm applicable thereto at the date on which 
this Act ccmes into force”. 


The question, therefore is, what was the 
law or custom applicable to purohit service 
inams cn the date when Madres Act II of 
1695 came into force. The origin of village 
service inams is well known. Grants of 
lsnds or assignments of revenue were made 
to the Revenue Officers cf the State as well 
as to other public officers, village servants 
or individuals employed in conducting the 
general concerns and administering to the 
public wants and necessities of the village 
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communities into which the whole country 
was divided. The purohit was one of the 


‘12 village officers or servents in a village 


establishment and functioned in the village 
economy. The emoluments of these village 
officers whether in the shape of lands or 
assignments of revenue or of fees, were an- 
nexed by the State to the Office as remune- 
ration for the performance of public ser- 
vices andintended not to be separable 
from the office to which they were attached 
and were not being regarded by the State 
as private property divisible among the 
members of the family. It is also known 
that atthe time of the Permanent Settle- 
ment these service inam lands were not 
included inthe assets of the zamindary but 
were excluded as lakiraj lands and retain- 
ed at the disposal of the State in the in- 
terests of the public service. As the office- 
holders were subjecting these lands to un- 
authorised alienalions, very early steps were 
taken by the State to prevent their diver- 
sion from the purpose for which they were 
intended and Regulation VI of 1831 
was enacted. The preamble to the Regula- 
tion and s. 2indicated the policy of the 
State in regard thereto. Section 2 which 
corresponds to s. 5 of Madras Act II of 1895 
was in these terms : 

-“It is hereby declared that all emoluments deriv- 
ed from lands from fees in money or grain, or 
from other sources, which have been annexed by 
the State to hereditary village and other offices in 
the revenue and Police departments are inalienable 
from such offices by mort zage, sale, gift or otherwise; 
that all transfers which may hereafter be made 
thereof by the holders of such offices shall be 
null and void, and that such emoluments shall not 


be liable to attachment or other process i i 
£ ss in satisfac- 
tion of decrees of Court". ii A 


Tais Regulation was interpreted as appli- 
cable to all village offices and not only to 
offices in the Revenue and Police departments 
as contended by Mr. Somasundaram. As 
early as 1852 this Regulation was held ap- 
plicable to all village offices wherever situ- 
ated E that of karnam or village ac- 
countant in permanently settled estates 
(Vide S. O. No, 91 Dalyell’s Edition of Stand- 
ing Orders of the Board of Revenue). In 
Pichu Vauuan v. Vilakkudayan Asari (1), 
blacksmith’s and carpenter's inams were 
held to be within the purview of Regulation 
VI of 1831. [See also Palamalai Pada- 
yachi v. Shanmugha Asari (2) and Kandap- 
pa Achary v. Vengamma Naidu (3)]. 

The subject of the Regulation was to pro- 

(1) 21 M 134. 


17 M 302. 


3) 37 M 548; 20 Ind, Cas! 634; (1913) M W N 600; 


25 M LJ 42; 14M L T 146. 
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hibit every kind of alienation and transfer, 
and partition was also intended to come 
within its ambit. The Circular Orders of 
the Board of Revenue dated October 26, 
1858, and March 11, 1859, clearly outline the 
policy which prohibited even partition not 
only with reference to the office of karnam 
but also with reference to all village offices. 
The Circular Order of the Board of Revenue 


dated October 26, 1858, is in these terms : 

“The Board consider that the continued enjoy- 
ment by the dismissed kernams and their relatives, 
of any portion of the maniam land attached to 
the offica of karnam is highly improper.” 

9. The Collector will take immediate measures for 
placing this portion of the original emoluments 
attached 40 the office, in the hands of the person 
performing the duty and should’ he be of opinion 
that it is still insufficiently remunerated, he will 
submit his proposals for the restoration to it of 
such portion of the maniam lands that were re 
sumed in default of payment of quit rent as he 
may consider necessary. 

3 Ths Board trust that no opportunity is nes- 
lected of remedying by degrees the existing very 
objectionable stata of things as ragards the mantam 
land of village officers, which throughout the 
Northern Sircars appear to have been in great 
measure alienated from thé office to which they 
properly attach for the benefit of a set of persois 
who perform no kind of public duty and have 
na shadow of right to their enjoyment Vide G. 
O. December 18, 1845. Vide G. 0. Juns 6, 1839, 
Annexed.” 


The Circular Order of the Board of Reve 
nus, dated March 11, 1859, runs thus : 


“Resolved that ths concluding part of Extract 
Minutes consultation, No. 188 R. D: dated February 11, 
1859, as entered in the margin be circulated to 
all Collectors for informatio and guidance. (2) 
Ths Board have steadily disesunteranced division 
of the emoluments of village offices, and they 
rely on the co operation of the local officers, to 
enable them to gradually abolish a practics which 
is so utterly destructive of the efficiency of that 
valuable and useful corporation. 

Extracts, Minutes, Consultation February 11, 1859, 
R. D. No. 188. , 

The Government view with special disapproval 
the sub-division of village officers’ emoluments, 
already very insufficient, and they request ths 
Board will adopt measures for reuniting the 
emoluments to ths duties in the present case, and 
that they will discountenance all guch severances, 
when brought to their notice in futurs,” 


This was embodied in 1866 edition of the 
Standing Orders of the Board of Revenue 
(vide  Dalyell’s Edition s. 90, rule 4) 
ran thus : 

“9 The sub-division of the emoluments of office 
among the səveral persons is also objectionable, 
and in all cases, in which this has already taken 
place, every opportunity should be taken of gradu- 
ally restoring them to such number of persons 
only as are absolutely necessary for the proper 
performance of the duties of office. In cases,too, where 
persons doing no duty are enjoying the. profits of 
oftice, whenever a lapse takes place, tha emolu- 
ments should be restored to the persons who 
actually perform the work. Vide , also McLean's 
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Edition of Standing Orders of Board of Revenue 
1879: 5. O. No. 172, el. 4." 


In 1883 in Venkata v. Rama (4), the ques- 
tion as tothe rights of the members of a 
family to the emoluments of the office of 
karnam came- up for consideration. In that 
case a karnam service inam was enfranchised 
in favour of the appellant who was the office- 
holder at the time of the enfranchisement. 
The respondent as the representative of the 
former incumbent sued to recover the land. 
The office wes actually held by three 
persons, but there were three other per- 
sons of whom one was the adoptive father 
of the respondent, who were recognised as 
having an hereditary claim to the-appoint- 
ment, and who were termed ghair misldars 
or men out of office. In this character the 
respondent's father had been allowed by 
the office-holders to hold some of the inam 
lands. As the respondent's father died, a 
claim was made on behalf of the respon- 
dent that the lands held by his father should 
be granted to him. The claim was negatived. 
Turner, ©. J., observed at p. 2594: 

“When the emoluments consisted of land, the 
land did not become the family property of the 
person appointed to the office, Whether in virtue 
of an hereditary claim to the office or otherwise. 
It was an appanage of the office inalienable by 
the office holder and designed to be the emolu- 
ment of the officer into whose ‘hands soever the 
office might pass,” - 

And he pointed ‘out that in practice 
where one member was recognised as the 
office-holder, other members enjoyed paris 
of the inam lands which constituted the 
emoluments of the office, such a practice 
was notlegal. Muthusamy Ayyar, J. made 


the following observation on the enactment - 


of Regulation VI of 183] at p. 266* : 

“According to.s. 2 of the last mentioned enact- 
ment, all emoluments derived from the lands . an- 
nexed by the state to hereditary village cffices 
were inalieneble from such offizes either by mort- 
gage, gift, sale or otherwise, and all transfers that 
were thereafter made by the holders of such offices 
were null and void. ‘he pcssession of the respon- 
dent's father, then as a ghair misl karnam irom 
1870-74, was contrary to the Regulation aad there- 
fore illegal. It wa prolably due to an arrangement 
male with the offics-bearers, not uncommon in this 
Presidency, whereby the office bearers discharged 
the duties of the office, but ity emoluments were 
divided by them. with their co-sharers, Such an 
arrangement being, however, null and void accord- 
ing ts the Regulation, the respondent's father had 
no legal right to continue in pcssessicn, and the 
Collector was at liberty to put an end to it at 
any time and reattach the land to the cffice from 
which it was. illegally severed. Even according to 
the Standing Order of the Board cf Revenue 
which as 2 matter of policy enjoined consideration 
to the party in possession, Collectors were required, 
in eases where persons doing no duly were enjoying 
_G) 8 M249. 

*Page of 8 Mad,—{Ed.] 
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the profits of the office, to restore the emoluments 
to persons who actually performed the work when 
a lapse took place.” 


It will be seen fromthe above passage 
that the prohibition in the Regulation 
covers alsoa case of partition and the 
observations will apply to all village 
offices. In Venkata Jagannadha v. Veera- 
badrayya (5), the Privy Council which re- 
stored the law as stated in Venkata v. Rama 
(4) approved the observaticns of both. 
Turner, C J. and Muthusamy Ayyar, J., and 
itis also indicated therein that ihe princi- 
ple of partition is inconsistent with the 
principle that the right to the land could 
only be acquired through the right to the 
possessionsof the office. 

In Venkata v. Rama (4), Mr. Justice 
Brandit in his dissenting judgment raised 
the question : 

“When there are several other persóns equally 
entitled it would be a difficult question whether 
they shall also share the land or if not on what 
principle the Court should discriminate them.” 

This. difficulty cannot in any way affect 
the nature of the property and the incidents 
attached thereto. Where the office-holder 
dies leaving sons more than one, it may be 
the office will be performed by them by 
turns or service may be distributed and the 
emoluments enjoyed ia sucha manner as 
they may deem fit but the emoluments en- 
joyed by each will be his separate property 
as salary for the service he renders and this 
income cannot be deemed to be joint family 
properly available for family necessities. It 
cannot’ be said that the maintenance 
payable to the plaintiff can be charged on 
the lands of the income thereof, nor can 
they be sold for arrears of maintenance. 
The question of succession to the office and 
the devolution of the office on more than one 
heir have in my opinion nothing to do with 
the question whether the land or income 
can be regarded as joint family property 
like eny other.property available for divi- ` 
sion and appropriation for all the charges 
and expenses for which ordinary family 
property can be rendered liable under the © 
Hindu Law. Therefore the inccme from 
Anaparthi lands cannot be taken into ac- 
count in fixing the rateof maintenance. I 
think, however, the second contention of 
Mr. Somesundaram must prevail. The 
reason assigned by the learned Subordinate 
Judge for the modificalion ot the rate of 
maintenance from date of plaint to 1935 is 
that the defendent wes a minor and that 

(5) 44 M 643; 61 Ind. Cas. 667;41MLJ1; 34 OL 
J 16; 14 L W 5%; (1921) M W N 401; 30M LT 
14; ks OWN 302; AIR 1992 P C 96; 48 I A 244 
(P. 0). 
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his guardian and mother had apparently to 
depend upon others in Yegard to various 
matters, and that till he attained about 
20 years of age some additichal expense 
may have to be incurred as services of 


Not >; U\pordinate| Judge and he was 
i wosan reducing the rate of mainten- 
ance. I therefore set aside the order of the 


learned Judge in this behalf and restore 
that of the District Munsif. With this 
modification the second appeal fails and is 
dismissed. I direct each party to bear his 
own costs of this appeal. 

‘(Leave refused). 

A Appeal dismissed. 


_ ALLAHABAD HIGH COURT 
Criminal Revision Application No, 1027 
of 1935 
February 19, 1936 

ALLSOP, J. 

TULSI RAM—A0O0USED—APPLICANT 
VETSUS 
EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1860), s. 243-—-Possession 
of counterfeit coin—Accused living in house along 
with other persons—Conviction for being in posses- 
sion of counterfeit coin—~Criminal trial. 

It is certainly not intended that no person in 
possession of a house shall be convicted of being in 
possession of stolen property or counterfeit coin or 
anything of that kind ifthere happen to be other 
people living inthe house and if it cannot be posi- 
tively established that the person convicted had 
put the incriminating articlesin the place where 
they were found. It must be shown in the first 
place that the incriminating articles were found in 
a place in the possession of the person to be con- 
victed. In the next place it must be shown either 
by direct evidence or by circumstantial evidence 
from which a-reagonable inferencs can be drawn 
that the person to be convicted knew that thess par- 
ticular things were in the place where they were 
found. i 

Or. R. App. from an order of the Addi- 
tional Sessions Judge, Benaras st Jaunpur, 

_ dated November 30, 1935. 

Messrs. Shambu Prasad and Lakshmi 
Saran, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. | 

Judgment.—The applicant Tulshi Ram 
has been sentenced to rigorous imprison- 
ment for a period of one year and to a fine 
of Rs. 100 under s. 243, Indian Penal 
Code, for being in possession of counterfeit 
coin which are counterfeits of the King's 
coin with intent that fraud might be com- 
mitted and having known at the time when 
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he became possessed of the coin that they 
were counterfeit. 

It appears from the evidence that a Sub- 
Inspector of Police obtained information that 
the applicant and his brother Salig Ram who 
lived with him were engaged in manufactur- 
ing and passing counterfeit coin in connec- 
tion with a relation of theirs. He conse- 
quently searched the house in the presence 
ofa large number of people including 5 
witnesses, four of whom signed the searen 
list. One of these witnesses, as the learned 
Judge has remarked, was a gentleman of 
position. This gentleman has, not been 
produced as a witness in the case, but the 
learned Judge has remarked quite reason- 
ably that it was not probable that any 
underhand dealings would take place in his 
presence. The witnesses who have been 
examined say that the house was searched 
and that some counterfeit coin and a mould 
were found in a rack in one of the rooms. 
There is not the slightest reason to dis- 
believe. this evidence in the circumstances, 
There can be no doubt, therefore, that 
counterfeit coin were found in the house 
occupied by the applicant and his brother. 

One of the points raised in defence was 
that there had been a partition of the house 
and that this particular part of itin which the 
coins were found was in the separate posses- 
sion of an uncle of the applicant called 
Gajadhar. Tne Magistrate disbelieved 
this evidence. The point was raised again 
in. the Sessions Court-in appeal and the 
learned Sessions Judge was satisfied that 
the story was not true. This is an appli- 
cation in revision and it is not for me 
necessarily to go into all the questions of 
fact involved. It seems to me, however, 
that itis perfectly clear that the defence 
cannot be true. If the nouse or tnat part of 
it which was being searcaed had been in 
the possession of Gajadnar and not of the 
applicant and his brother, the applicant 
would have said so at the time and there is 
nothing to show that he did say so. Tnere 
are two defence witnesses W0 are obviously 
unreliable. They have tried to make out 
that the rack in waich the articles are 
alleged to have been found was first search- 
ed in their presence and that the articles 
were not init. They say that they left the 
room and that a constable then said that he 
had found the articles in the rack. Çon- 
sidering the number of people present and 
the nature of this search, l have no doubt 
that this story is absolutely false and it 
follows that the witnesses are unreliable. 

The next point urged is that there is 
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uothing to show that Tulsi Ram had any 
knowledge that these articles were in his 
house. It-hes heen said thet ke has been 
convicied merely beceuse he was the head 
of the family. 1 think it should be clearly 
understood what the law is on this subject 
of searches. It is certainly not intended 
that no person in possession of-a house 
shall be convicted of being in posses- 
sion of stolen property or counterfeit coin 
or enything of that kind if there happen to 
be other people:living in the house, and if 
it cannot be pesitively established that the 
person convicted had put the incriminating 
articles in the place where they were found. 
Jt must be shown in the first place that the 
incriminating articles were found in a 
place in the possession of the person to be 
convicted. In the next place it must be 
shown either by direct evidence cr by 
circumstantial evidence from which a 
reasonable inference can be drawn that the 
person to be convicted knew that these 
particular things were in the place where 
they-were found. In the present cese the 
articles were found in the rack in a room 
occupied by the applicant and his brother. 
At the timé when the search was made they 
neither made any protest that they had no 
knowledge of the existence of these articles. 
Their conduct thereafter was not the con- 
duct of honest men who had no knowledge 
that tLe articles were in the house. The 
mere fact that they produced false witnesses 
in defence and that they have tried to make 
out that-the room in which the articles were 
found .wes in the possession of their uncle 
seems to me to show quite clearly that 
they were not honest people who were 
suffering from the misfortune that somebody 
else had put the incriminating articles in a 
room oecupied by them. 

1 have no doubt that the applicant knew 
very -well that these coins were in his room 
and consequently he was rightly convicted. 
It has been suggested also that he did not 
know that the coins were counterfeit. 
Apart from inferences which can be drawn 
from his conduct, there is the fact that the 
coins were in various stages of manufacture 
and Ahere was obviously » deliberate 
attempt to manufacture counterfeit coin 
with the intention of uttering them for 
purposes of- gain. 

I have not the slightest doubt that the 
applicant was rightly convicted. I reject 
_ this application in revision. The applicant 
shall surrender to his bail: 


D. Application rejected. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1117 of 1932 
November 29, 1934 
Nasim ALI, J. 4 
PRATIVA NATH ROY-—DerENDANT No. L 
—-APPELLANT 
versus 
BENODE BEHARI GHOSE 
Boa T es ; l 

Bengal Tenancy Act (VIII of 1s 
Sale ie saen of rent decree obtained by A 
against B—O purchasing— Land sold in rent decree 
by A against C and plaintiff purchasing ~ A's suit 
against B and O—Decree—A trying to sell in exe 
cution—Suit by plaintiff to restrain— Whether 
barred by s. 104-H—Order granting injunction 
Legality of—Estoppel, if pure question of law—~ 
Decree--Execution~-Decree not affecting interest of 
person—Such person, if compelled to satisfy decree, 

Where a land was sold in execution of a rent 
decree obtained by A against B and purchased. 
by C against whem also A obtained a rent decree 
and the land being sold again was purchased by 
the plaintiff, and A having brought rent suits 
against B and C and was taking steps to put the 
land to sale in execution of decrees obtained therein. 
and the plaintiff sued for a declaration that the 
plaint lands are not saleabls in execution cl a 
rent decree and for obtaining a perpetual injunction 
restraining A from putting that land to sale in 
execution: : 

Held, that the suit was not one In respect of 
any rent or omissicn to settle any rent under 
ss. 101-A to 101-F, Bengal Tenancy Act ands. 104-H 
(8) was no bar to the suit; Agee 

Held, also, that ag there was a concurrent nd- 
ing that the decree which A wes trying to execute 
was a collusive decree and cannct in eny Way 
afiect the interest of the plaintiff, it cannot he 
said that the order for injnactiin, pessed by the 
Ocurts below wes nct proper. | : 

Estoppel is not a pure question of law. Certain 
necessary facts have got to be found out in order 
to enable the Court to apply the doctrine cf estop- 

el, , 

5 There is no principle or precedent which ccm- 
pels a person whose interest is not at all affected 
by a decree and against whom the decree is not at 
all binding to satisfy that deeree. 

C. A. from eppellate decree of the Sub- 
Judge, First Court, Pabna, dated Jenu- 
ary 22, 1932. 


Messrs. Girija Prasanna Roy Choudhury 


AND) oTiBR® 


‘end Abinash Chandra Ghose, for the Appel- 


lant. | 
Messrs. Radhabenode Pal and Rabindra 
Nath Roy Choudhury, for the Respondents. 


Judgment.—This is an eppeal by de- 
fendant No.1 in a suit for a declaration 
that the plaint lands are notsaleable in 
execution of a rent decree and for obtain- 
ing a perpetual injunction restraining de- 
fendant No. 1 from putting that land to 
sale in execution. The plaintifs case 
‘briefly stated is as follows : 

The disputed land previouly belonged to 
the pro forma, defendant No. 1 in tenancy 
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right under Kumar Prajiva Nath Roy, de- 
fendant No. 1. 
a rent decree sedinsi the pro forma de- 
fendant No.2 put the suit land io sale and 
one Jatin Saha purchased the same. The 
_ landlord again put the disputed land to 
sale in execution of a decree against Jatin 
; Saha and this time Krishna Nath Ghose 
purchased the tenancy. Defendant No. 1 
again put the suit land to sale in execution 
of arent decree against Krishna Nath Ghose 
and plaintiff purchased the disputed land 
at that sale and took delivery of possession 
through Court: that thereafter defendant 
.No. 1 “brought arent suit against the pro 
forma defendants Nos. 2 and 3, obtained 
a rent decree against them and is taking. 
steps to put the disputed land to sale in 
execution of the said rent decree. Defend- 
ant No. 1, that is the appellant before me, 
resisted the claim of the plaintiff on the 
following grounds: (1) that in the Settle- 
ment Records which were prepared with 
the knowledge of the plaintiff, the names 
of the pro forma. defendants were recorded 
with the knowledge and consent of the 
plaintiff ; (2) that inthe rent suit in which 
the rent decree in question was obtained 
the plaintiff made Tadbir on behalf of the 
Ph forma defendants and deposed that 
pn Saha, Krishna Nath Ghose and the 

Jntiff were in factthe benamidars of the 

o forma defendants, and (3) that the 

aintiff wes never in possession of any 
vortion of the disputed land after his auc- 
tion purchase. 

The trial Court on a consideration of 
the evidence found that the plaintiff's title 
to the property was not at all affected 
by the sale. The trial Court found that 
the pleintiff did not know anything about 
the settlement operation. It was also found 
by the trial Court that the purchase in auc- 
tion by the plaintiff was nota benami or 
mala fide one. Tue plaintiff's possession 
after the auction-purchase was also found. 
The trial Court also came to the conclu- 
sion that the conduct of defendant No. 1 
in the rent suit in which the deeree in 
question was obtained would go to show 
that defendant No. 1 himself was in collu- 
sion with the pro furma defendants Nos. 2 
and 3. In this view of the matter the 
trial Court decreed the plaintiffs suit. On 
appeal the decree of the trial Court has 
been affirmed. Hence the. present appeal 
by defendant No. 1. 

Four points have been urged by the 
learned Advocate for the appellant in sup- 
port of the appeal, namely, (1) ihat s. 104- 
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H, sub-cl. (8) is a bar tothe present suit 
(2) that in view of the facts admitted 
and found the plaintiff is estopped from 
contending that the decree is not binding 
on him, (3) that the prayer for perpetual 
injunction being discretionary, in view of 
the facts and circumstances of the case 
the Courts below did not exercise their 
discretion properly in granting plaintiff's 
prayer for perpetual injunction in this case; 
and (4) that in view of the provisions of 
s. 56, cl.(z), Specific Relief Act, thisis not a 
fit case in which perpetual injunction 
should be granted, inasmuch as the plaint- 
iff had equally efficatious relief for putting 
a stop to the sale by depositing the decre- 
tal amount in Court. 

As regards the first contention, the ob- 
vious answer is that this is not a suit in 
respect of any rent or omission to settle 
any rent under ss. 104-A to 104-F. 

As regards the second point, the issue 
about estoppel was decided against the 
appellant in the trial Court. As has been 
already pointed out, the trial Court defini- 
tely found that the plaintiff was not at 
all aware of the settlement operation and 
consequently it was not possible for him 
to represent to the Settlement Authorisies 
thet pro forma defendants Nos, 2 and 3 
were to represent the tenancy in the settle- 
ment papers. In fact the finding of the 
trial Court that defendant No. 1 himself 
wes in collusion with the pro forma de- 
fendants Nos. 2 and 3 would show conclu- 
sively thatthe defendant No. 1 was not 
misled in any way by any act or repre- 
sentation on the part of the plaintiff. Again 
when the appeal was taken to the lower 
Appellate Court it appears that no such 
ground was specifically taken before the 
lower Appellate Court. Againihe ground 
of estoppel was also not taken in the memo- 
randum of appsal to this Court. Estoppel 
is nota pure question of law. Certain 
necessary facts have got to be found out 
in order to enable the Court to apply the 
doctrine of estoppel. The plea of estoppel, 
as has been stated above, was no doubt 
taken in the trial Court, but the finding 
of the trial Court was against the defend- 
ant. That finding was not apparently chal- 
lenged before the lower Appellate Court. 
Under these circumstances, there appears 
to be no substance in this contention. 

As regards the third point, it may be 
observed that according to the findings of 
the Courts below the decres is a collusive 
decree and the plaintiffs right is not at 
all affected: by the decree and cannot be 
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affected by the sale which will be held 
in execution of that decree. In these cir- 
cumstances, the defendant is threatening to 
invade the plaintiff's right to the property 
and the Court, therefore, acted properly 
in restraining the defendant from selling 
the property. Reliance was placed by the 
Jearned Advocate for the appellant on 
s. 56 (a), Specific Relief Act, which lays 
down. that : 

“An injunction cannot be granted to stay a 
judicial proceeding pending at the institution of 
the suit in which the injunction is sought unless 
such restraint is necessary to prevent the multi- 
plicity of proceedings.” 

Now what would be the effect if the 
defendant be not restrained from selling 
the property at this stage? The property 
would be sold and in due course the auc- 
tion-purchaser would get possession of 
the property through Court. Both the 
plaintiff and the purchaser will claim pos- 
session. The result would be that there 
would -be a multiplicity of proceedings in 
future. It is, therefore, absolutely neces- 
sary that before the matter goes further, the 
dispute regarding title to this property 
should be settled once for all. It cannot 
be seriously disputed that as the plaintiff's 
right has been established, the property is 
going to be wrongfully sold; the plain‘+ 
its right to restrain the defendant from 
selling the property, therefore, follows as 
a matter of course. In view of the concur- 
rent findings of the Courts below that the 
decree which the defendant is trying to 
execute is a collusive decree and cannot in 
any way affect the interest of the plaintiff, 
it cannot be said that the order for injun- 
tion passed by the Courts below is not pro- 

er. 

3 As regards the fourth point, it is very 
difficult to eppreciate the argument of the 
learned Advocate. It is argued that the 
plaintif has an equally efficacious remedy 
for preventing the sale of his property, 
as he can pay up the decretal amount and 
prevent the sale. No authorityin support 
of this contention was cited before me 
and Lam not aware of any principle or 
precedent which compels a person whose 
interest is not at all affected by a decree 
and against whom the decree is not at all 
binding to satisfy that decree. Under these 
circumstances, I cannot accept the con- 
tention of the learned Advocate, that the 
plaintiff's prayer for injunction should be 
refused unless he pays the decretal amount. 
Tne point taken by the learned Advocate 
for the appellant, therefore, fails. The 
appeal is accordingly dismissed with costs. - 


MOTI PANSARI v USMAN (ALL) 


162 10 


Leave to appeal under s. 15, Letters Patent, 
hes been asked for in this case and is 


refused. ra | 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT N 
Criminal Revision Application No. 64 
of 1936 
January 29, 1936. 
HARRIES, J 
MOTI PANSARI—APPLICANT 
V2TSUS 
USMAN AND 0TAERS—OPPOSITE PARTIES 

Court Fees Act (VII of 1870), s. 19 (17)—Prisoner 
not claiming relief on behalf of himself, but asking 
for setting aside acquittal orders against others— 
Application, whether comes under s. 19 (17). 

Sub-section 17 of s. 19, Court Fees Act, con- 
templates a petition by a prisoner claiming some 
relief or indulgence or right on behalf of himself in 
his capacity asa prisoner. Where the application 
does not concern the liberty, safety or rights of the _ 
prisoner himself but ison the contrary an applica- 
tion affecting the rights and freedom of other 
persons not in custody and whom the applicant 
prays to be convicted, the application does net: 
fall within s. 19 (17), and as such, is not exempt from 
stamp duty. 


Messrs. C. Ross Alston and Madan Mohan 
Lal, for the Applicant. 


Order.—This is an application in rev- 
sion filed by one Moti Pansari praying th. 
an order of acquittal passed by the Se 
cond Additional Sessions Judge of Gorakh- 4 
pur, dated January 2, 1935, be set aside | 
and the opposite parties convicted and 
sentenced according to law. The applica- 
tion is not stamped, neither is the copy of 
the judgment filed with it. The office has 
reported that the application and copy of 
the judgment should bə stamped ; but 
Sir Charles Ross Alston on behalf of the 
applicant contends otherwise and relies on 
s. 19, sub-s. 17, Court Fees Act (Act VII of 
1870). Section 19 provides that nothing 
contained inthe Act shall render certain 
documents chargeable with any fee, and 
among the documents so exempted, are 
documents mentioned in sub-s. 17, viz, 
petitions by prisoners or other persons in - 
duress or under restraint of any Court or 
its officers. 

The applicant Moti Pansari was con- 
vieted by this Court- and sentenced toa 
term of imprisonment for an offence under 
s. 148, Penal Code, and was at the date of 
this application and is at the present 
moment in jail undergoing that term cf 
imprisonment. It is, therefore, argued on 
his behalf that the present, applicaticn 
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comes within sub-s. 17, 6. 19, Court Fees 
Act, by reason of the fact that this is a 
petition by an applicant who is actually a 
prisoner. In my view this is nota peti- 
tion by a prisoner, within the meaning of 
thet phrase as used ins. 19, sub-s. 17, 
Court Fees Act. In my judgment sub-s. 17 
of s. 19, Court Fees Act, contemplates a 
petition by a prisoner claiming some relief 
or indulgence or right on behalf of him- 
self in his capacity asa prisoner. Here 
the application does not concern the liberty, 
safety or rights of the prisoner himself. It 
is on the contrary an application affecting 
the rights and freedom ofother persons 
not incustody. The prayer is that the 
opposite parties who are at liberty should 
be put in peril by setting aside the order 
acquilting them. The application is wholly 
unconnected with the applicant's condition 
or status asa prisoner and asks for no 
relief affecting him in his capacity as a 
prisoner. That being so, this application 
does not fall within sub-s. 17 of s. 19, 
Court Fees Act, and, therefore, the ap- 
plication and the copy of the judgment are 
not exempted from stamp fees. In the 
result, therefore, I hold that both the ap- 
~ plication and the copy of the judgment 
must bear the appropriate stamps. Admit 
and issue notice to the opposite parties 
provided the court-fee is paid. 

D. Order accordingly. 





LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 1400 
of 1935 
December 12, 1935 
Burpkg, J. 

MUNI LAL AND O0OTHERS— JUDOMENT- 
DEBTORS— APPELLANTS 

VETSUS i 

BARI DOAB BANK, Lro.. HOSHIARPUR— 
AND OTAERS—DECREE-HOLDERS—RESponpENTS 

Insowency—Declaration as insolvent of judgment- 
debtor during sale proceedings—Insolvent, if has 
locus standi to appeal from order confirming sale— 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90. z 

Where a person has been declared insolvent 
during execution procesdings, he has no locus standi 
to appeal from an order confirming a sale. The 
principle applies to a sale, under O., XXI, r. 90, 
Civil Procedure Code. Bhagwan Dos v. Amritsar 
National Bank (1) and Prayji Kali v. Assa Jalal 
(2), relied on; Tatireddi v. Ramchandra Rao (3) and 
Swaminatha Odayar y. Kalyanarama Ayyangar (4), 
dissented \from. Hart Kao v. Official Assignees 
Madras (5), Explained. 


Mise. F. O. A. from an order of the Sub- 


Judge, lst Class, Hoshiarpur, dated May 20, 
1935, 


MUNI LAL V. BARI DOAB BANK, LTD. 


(LAH) 999 


Messrs. Shamair Chand and Shuja-ud-Din, 
for the Appellants. 

Messrs. Achhru Ram and Inder Dev, for 
the Respondents. 

Judgment.—This is an appeal from an 
order confirming a sale in execution pro- 
ceedings. A preminary objection is raised 
that the appellants, who were declared in- 
solvents during the sale proceedings, have 
no locus standi to appeal. In support of this 
contention reliance was placed on Bhagavan 
Dasv. Amritsar National Bank (1), and 
Prayji Kali v. Assa Jalal 35 Ind. Cas. 
530 (2). The learned Counsel for the 
appellants, on the other hand, relied on 
Tatireddi v. Ramchandra Rao (3) and 
Swaminatha Odayar v. Kalyanarama 
Ayyanger (4), in which a contrary view 
was taken. These rulings apparently pro- 
ceed on the ground that although the pro- 
perty of insolvent is vested in the Official 
Receiver, he still has a contingent interest 
in the sale, e. g., in the event of a surplus 
being available out of his assets, after the 
debts are satisfied. This viewseems to be 
opposed to the principle followed in a Full 
Bench decision of the Madras High Court, 
reportedin Hari Rao v. Official Assignee, 
Madras, (5). That was a cass under the 
Presidency Towns Insolvency Act and the 
question for consideration was, whether an 
insolvent was an ‘aggrieved’ person within 
the meaning s. 8 of the Act, so as to entitle 
him to appeal. Although the word ‘ag- 
grieved’ isnot used in O. XXI, r. 90, Civil 
Procedure Code, the words ‘whose interesis 
are affected by the sale,’ are practically 
of the same import. In the Full Bench 
Madras case, certain iinglish authorities 
were cited and it was observed: 

“The insolvent has no legal interest but hag merely 
a hope or expectation, and as James, L, J, pointed 
out, the mischief of allowing a bankrupt, on the con- 
tingant chance of ultimately acquiring title to 
some surplus which might never be realized t) inter- 


fere with and embarrass the administration of the 
estate, would be immeasurable,” 


With all respect to the learned Judges, 
who have taken the contrary view, I must 
say that I see no good reason why this prin- 
ciple should not apply to a sale under 
O. XXI, r. 90, Civil Procedure Code. In the 


(1) AIR 1928 Lah. 675; 111 Ind. Cag. 439. 
2) 35 Ind. Cas. 530; AIR 1916 Sind 20; 10SL R 
53. 
(3) AIR 1921 Mad. 402; 62 Ind. Cas. 854: 1 
616; (1921) M W N 535. DRALHAN 
(Q) A I R 1933 Mad. 694; 145 Ind. Qas. 855; 65 M 
L 359; (1933) M W N 616; 33 L W 349; 6 R M 
1 


40. 
(5) 49 M 461; 94 Ind. Cas. 642; A IR1926 Mad 

ot 50M LJ 358; 23 L W 599; (1926) M W N 
4. 
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end it may be noted that during the sale 
proceedings the Official Receiver had ap- 
parently taken charge of the case and it 
wes he who produced the evidence. He has, 
however, apparently not thought it fit to 
appeal. To allow the insolvent to appeal 
in such circumstances would bə clearly 
anomalous. T uphold the preliminary ob- 
jection and dismiss the appeal, but leave 
the parties to bear their costs in this ap- 


peal. 
N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
j SIONER'S COURT 
Criminal Appeal No. 18 of 1936 
February 11, 1936 

HAMILTON, J. C. AND MIR AHMAD, 

A.J. 0. ; 

MIR JAW ALI—AOCUSED—APPRLLANT 

versus 


EMPEROR— Opposite PARTY. 

Criminal trial—Evidence—Inspector not sending 
a person for trial—Statement by eye-witness incri- 
minating him—Whether amounts to perjury—Hvi- 
dence Act (I of 1872\, ss. 155, 40 to 43—Impeaching 
credit of witness—Witness not believed in judgment 
in another case—Effect—~Murder—Accused abscondiug 
—Motive established—Hye-witnesses not contrad ‘cted 
Mere delay in report, if makes casé doubtful. 

From the mere fact that an investigating Sub-Ins- 
rector or possibly some unknown superior of his has 
chosen not to send up a person for trial, it cannot be 
said that any eye-witness who makes some stats- 
ment about such a person that directly or indirectly 
incriminates him, has committed perjury. 

The credit of a witness may only be impeached 
as provided by s.155, Evidence Act, and not other- 
wise. Even the fact that a witness has not been 
believed in a judgment in another case do2s not 
impeach the credit of a witness, for such a judg- 
ment cannot be given in evidence for the purpose; 
judgments in other cases are in fact relevant only 
under ss. 40 to 43, Evidence Act. Chandreswsr 
Prasad Norain Singh v Bisheshwar Pratap Narain 
Singh (1) and In the matter of P. Juggappa (2), 
referred to. 

Delay in the report is not sufficient to make the 
case doubtful when there are three eye-witnesses 
whose statements are not vitiated by material con- 
tradictions or improbabilities when sufficient motive 
has been established and the. accused absconded 
jmmediately after the occurrence to find refuge in 
a foreign country for no less than tlirce years. 

Cr. A. from an order of the Sessions 
Judge, Derajat Division, dated December 20, 
1935. 

Mr. M. Mohamed Nawaz Khan, for the 


Appellant. 
Mr. Raja Singh, for the Crown. 
Hamilton, J. C.—Mir Jawali who has 
been sentenced to death by ‘tke Sessions 
Judge of Derajat forthe murder of Dalai, 
has appealed and the sentence is also 
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before us for. confirmation. Dalai waa 
murdered in the late afternoon of July 11, 
while cutting grass in his field when he 
reseived eight incised wounds on the head, 
one on the neck and nine on the body 
or arms and a bullet which went right 
through the chest. The report 
was delayed as it was not made till 
about 9-30 Pp. mM. and then it contained 
no details. This latter point is itself not 
suspicious as alleged eye-wilnesses accom- 
panied the maker of the first information 
report and their statements were at once 
recorded, but not being part of the first 
Information Report, they ere not admissible 
in evidence. | 

Explanation of the delay has been 
given as search for the alleged assailants 
for a certain time followed by failure to 
find a tonga and the learned Ses- 
sions Judge doubts the truth of these expla- 
nations. We ourselves will not go so far 
as to hold these explanations unbelievable, 
but even if they are true, the fact re- 
mains ‘that two eye-witnesses, Jani and 
Qadir, went to the thana with the maker 
of the first report, so that there was any- 
how time for ccnsultetion on the way to 
the thana. Five men were named és the 
assailants of the deceased. Three were 
not chaitlaned at all by the Police. A 
perus.l of all tha p-pers in th’s record 
hes shed no light on why they were not 
challaned and the Sub-Inspector, who in- 
vestigated, hss not given evidence on this 
point. We mention this begause cn the 
grounds of cppeal it is urged that the 
witnesses, Jani and,Qadir, committed per- 
jury in falsely implicating s>veral men 
and, therefore, should not be believed now. 
Those three men did not hve their case 
decided by any Court end we cannot ac- 
cept the argument that because an ia- 
vestigaling Sub-Inspectcr or possibly some 
unknown superior of his hes chosen not 
to send up a person for trial, any eye- 
witness who makes some statement about 
such a person that directly or indirectly 
incriminates him, has ccmmitted perjury. 

It has also been urged in the grounds 
of appeal that because the fourth man 
has been acquitted in a Sessions Court 
“on almost the same evidence” (to quote 
the words used on the grounds of appeal) 
by a Sessions Judge “who rejected the 
entire evidene,” this appellant is entitled 
to the benefit of the doubt. In the first 
place “almost the same evidence” is not 
exactly the same evidence, secondly the 
credit of a witness may only be impeach- 
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ed as provided by 8. 155, Evidence Act, 
and not otherwise. Even the fact that a 
witness has not been believed ina judg- 
ment in another case does not impeach the 
credit of a witness, for such a judgment 
cannot be given in evidence for the pur- 
pose: vide, Chandreswar Prasad Narain 
Singh v. Bisheshwar Pratap Narain Singh 
101 Ind. Cas. 289 (1) und In the mattar of 
P. Juggappa (2). Judgments in other 
cases are in fact relevant only under ss. 40 
to 43, Evidence Act. That other judg- 
ment being inadmissible for the purpose 
for which the Counsel for the appellant 
wishes to use it, we need not, in fact, we 
cannot discuss the contents of that judg- 
ment. 

In this case there are three persons 
“who claim to be eye-witnesses, Jani, Qadir 
and Musammat Mir Sardara. The state- 
ments of- Jani and Qadir are that the ap- 
pellant cnd Mirza Ali armed with guns 
were seen by them going towards the de- 
ceased. The appellant fired snd hit the 
deceased, while the gun of Mirza Ali 
misfired. The three men not challaned 
rushed -to the spot, but the witnesses 
hurried off and s) did not see’ what they 
-did. Meanwhile the appellant witn Mirza 
Ali attacked the deceased with their “lors”. 
-Jani is tenant of a cousin of the deceased 
and Qadir is tenant of the husband of the 
sister of the deceased. Musammat ‘Mir 
Sardara makes a similar statement 
excepi that she says she saw Mirza Ali 
‘alone striking the deceased with a “lor” 
and then she ran off. She is also tenant 
òf a cousin of the deceased. We note that 
the learned Sessions Judge remarks about 
this witness that her statement was re- 
corded a month and a half after the date 
that the murder wes commilted, but we 
find no evidence on the record in support 
‘of it. At any rate this is not enough io 
make her évidence unworthy of credit. 
This much can be said against the evi- 
dence of these three eye-witnesses that they 
are tenanis of relations of the deceased. 
They are, therefore, not entirely indepen- 
dent, but this is not enough to discredit 
them. For all we know, all the in- 
habitants of that village may be ténants 
of relations of the decessed unless they 
are landlords, in which case they mignt 
all be relations of the deceased. Had 
“the defence shown that many persons who 
were not tenants of relations of the de- 


(1) 101 Ind. Ces. 289; 5 Pat. 777; A IR 1927 P, at 61; 
-8 P LT 510. i l 
(2) 40 W N 684. 
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brother of the appellant who was murdered 


-found 


‘appellant. 
N. 
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. aga NG 
egased, were in a position to have seen 


ithe murder and none of them have been 


produced, that would have been very dif- 
ferent matter, end one would have suspect- 
ed that only tenants were produced as 
pressure could be put on them. F 

The next piece of evidence is that tle 
appellent was seen in the village on the 
day of the occurrence, and thet he then 
vanished and could only be arrested on 
July 24, 1935. The appellant explained 
his’ absence by saying that he went to a 
shrine situated in a village of which he 
cannot give the situation and after some 
days he went to Afghanistan for three 
years. He undoubtedly did abscond and 
he can only have done so because of the 
murder. Tne appellant stated that he was 
named owing to enmity but he hes not 
stated what that enmity was. On the other 
hand, the prosecution have given a motive 
for the murder. It is that the brother 
of the eppellant was murdered snd the 
son of this murdered men and others 
were suspected to heve committed that 
murder and were esked by the present 
éppellant to pay blood money, and as it 
was not paid, this murder wes committ- 
ed. Further, Rakham, one of the three 
men not challaned, sold to the deceased 
which he had mortgaged to that 


as he owéd money to the deceased. Khwaja 


- Wali, that murdered brother of the ap- 


pellant, brought a suit for pre-emption but 
failed some four months before Dalai, for 
whose murder the appellant has been cone 
victed, was murdered. The assessors have 
the accused guilty. We do not 
consider that the delay in the report is 
sufficient to make the case doubtful when 
there aré three eye-witnesses whose state- 
ments are not vitiated by material con- 
tradictions or improbabilities when sut- 


ficient motive has been established and 


the appellant absconded immediately after 
the occurrence to find refuge in Afghanis- 
tan for no less than three years. We, 
therefore, dismiss the appeal and confirm 
the sentence of death passed upon the 


Appéal dismissed, 
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LAHORE HIGH COURT 
First Civil Appeal No. 1982 of 1933 
; October 25, 1935 
TEK Ceann AND DALIP SINGH, JJ. 
NORTHERN FOREST Co.—PLAINTIPFS— 
APPELLANTS 
h VETSUS 
RAM SINGH KABULI & Co.—DEFENDANTS 
— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 54— 
Conditions of application of Art. 54—Allegation 
of non-execution of hundis—Necessity of—Plead- 


"For Art. 54, Limitaticn Act to apply, it must be 
alleged that the hundis were not executed as pro- 
mised. If the defendants wish to make this 
allegation, it is for them to make it in their 
written statement or their pleadings clearly and 
without any attempt to mislead the plaintiffs. 

. CG. A. from the decree of the Bub- 
Judge, 1st Class, Delhi, dated August 28, 
1933. 
` Messrs. Badri Das and Daulat Ram, for 
the Appellants. 

Messrs. Achhru Ram and Inder Dev, for 
the Respondents. 

Dalip Singh, J.—The plaintiffs in this 
case sued the defendants for the price of 
timber supplied on an agreement, dated 
December 1, 1919, printed at p. 111, Vol. 2 
of the printed paper book. The plaintiffs 
-alleged that the terms, according to the 
agreement, were that cash tothe amount 
of one-third was to be paid immediately 
on delivery. of timber and hundis on a 
five months’ period were also to be drawn 
at the time for the remaining two-thirds 
of the price. There was a term in the 


contract as to the cutting short of the ` 


period of the -hundis in case delay took 
place in the payment owing to the default 
of the defendants in carrying out mea- 
surements. There was no allegation in 
the plaint that the hundis were not duly 
drawn but it was alleged that from time 
to time the defendants executed hundis 
some of which, however, were not honoured, 
and hence a balance was left amounting 
-to the item in suit which was due from 
the defendanis to the plaintiffs. In the 
first written statement to the plaint the 
defendants took various objections, but 
‘the main plea was that certain payments 
made by them had not been duly ad- 
mitted and that if accounts were taken the 
result would show that the plaintiffs had 


been overpaid, and not any sum was due’ 


from the defendants. There was no plea 
whatsoever that the suit was barred by 
limitation. Subsequently to this, the plain- 
tiffs alleged that they had made a mistake 
as regards certain payments made by the 
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defendants which gwere admitted by them 
in the original plaint and asked for leave 
to amend the plaint. The plaint was, after 
some dispute, allowed to be amended but 
the onus of the issue in which these pay- 
ments, which were once admitted and 
now denied, were to be proved, was cast 
on the plaintiffs and this order was up- 
held up to this Court. In reply to this 
amended plaint, for the first time, the de- 
fendants took the plea that this suit wes 
barred by limitation. Nowhere was ital- 
leged, however, that the hundis which had 
been agreed to be drawn, had not been 
drawn, nor was any reason given as to 
how the suit was barred by limitation. 
Some time after this, on an application 
made by the plaintiffs’ Counsel, the .de- 
fendants were called upon to furnish the 
reasons as to why the suit was barred by 
limitation. The only thing that their 
Counsel then stated was that most of the 
items were barred by limitation because 
limitation ran from the date when the pay- 
ment fell due. 

This appears to have satisfied the Court 
and everybody else; at any rate nothing 
further was done in the matter and the 
issue remained with the onus on the 
plaintiffs that the suit was within time. 
During the course of the evidence one 
Jagat Singh, a partner of the plaintiff firm, 
appeared as a witness and in cross-exa- 
mination he stated that he did not remem- 
ber, that any hundi had been drawn by 
the defendants after February 15, 1920. 
When the case finally came for argu- 
ment it appears io have been argued by 
the learned Counsel for the defendants 
that the suit was barred by limitation, 
because Art. 54, Limitation Act, applied. 
Owing to the Punjab Loans Limitation Act 
the period for the suit, if it fell within 
Art. 52or Art. 53 or Art. 80, would have 
been six years. The plaintiffs, evidently 
thinking that their suit came within one 
of these articles and was well within time, 
as edmittedly it would beif any of these 
articles applied, never thought that the de- 
fendants’ plea of limitation was based on 
the allegation that no hundis had been 
drawn. ‘The plaintiffs, therefore, appear 
to have been taken by surprise and all 
sorts of contentions were urged in the 
Court below which did not find favour 
with the Court, which finally held that, 
as the plaint did not contain any allega- 
tion that the hAundishad been drawn as 
agreed upon and as the defendants had 
pleaded that the hundis were not so drawn, 
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(which dees not app&ar tò be correct on 
the record) and as Jagat Singh admitted 
that he had seen no Aundis after Febru- 
ary 15, 1920, (a fact which also is not quite 
correct, because what Jagat Singh stated 
was that he did not remember whether 
any hundi had been drawn after Febru- 
ary 15, 1920) the suit was barred by 
limitation, applying Art. 54 and three 


years’ period or in the alternative under | 


therefore, dis- 
have come in 


Art. 
missed. 
appeal. 

The findings on other issues which have 
“been agitated before us will be dealt with 
later, but the first point to decide is obvi- 
ously the question of limitation, It ap- 
pears to me that there is no force in the 
contention that the suit is barred by limita- 
tion. The plaintiffs had never alleged, as 
already stated, that the hundis were not 
executed. For Art. 54, Limitation Act, to ap- 
ply, it must be alleged that the huudis 
were not executed as promised. If the 
defendants wished to make this allegation 
_ it was for them to make it in their written 
_ statement or their pleadings clearly and 
without any attempt to mislead the plain- 
tiffs. The whole trend of the litigation, 
however, shows that no such idea really 
entered the defendants’ mind. There was 
some suggestion that some of the items 
were barred by limitation, though it is 
not clear why this was so. . 

There was no hint even that the whole 
suit was barred by limitation because of 
the non-execution of certain hundis. In 
the absence, therefore, of any allegation 
in-the plaint that these hundis were not 
drawn, as agreed upon, and in the absence 
of any such pleading on the part of the 
defendants,. it was not possible to hold 
that the hundis had not been drawn up, 
a point which had never been put in issue 
and that, therefore, the suit was barred 
. by limitation. I would, therefore, over- 
rule the decision of the Court below on 
this point and hold that the suit is with- 
in limitation. The learned Counsel for 
the respondents agrees that if Art. 54 does 
not apply, the suit is not barred by limita- 
tion. (His Lordship then discussed {the 
question of various payments and then 
proceeded.) Upon these findings, the learned 
Counsel on both sides agree that the total 
amount due to the plaintiffs is Rs. 66,311 in 
round figures, omiitting annas and pies. 
The interest on this amount up to date 
reckoned at 4 per cent .comes to Rs. 39,780, 
Hence the total amount due to the plain- 
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tiffs comes to Rs. 1,085,091. I would, there- 
fore, accept the appeal and decree the 
plaintiff's suit for this amount. As the 
plaintifis claimed Rs. 1,30,000, and have 
succeeded . only to the extent of about 
Rs. 66,000, I consider it fair to allow them 
two-third costs only in both Courts. 

Tek Chand, J.—I agree. 

N. Appeal partly allowed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 109 of 1935 
December 11, 1935 
Young, O. J. AND Monroz, J. 
MOTI RA M—DECREE-A0LEFR—APPELLANT 
VETSUS 
HANS RAJ AND OTAERS—JUDGMENT-DEBTORS 
oe P Pirates 
imitation Act (IX of 1908), s. 23—-Continus 
breach—Obstruction to light sh air, whether aoe 
tinuing breach- Limitation period, if applies. 

„The plaintif obtained in 1914 an injunction for- 
bidding the defendants from building their house 
in such a way as to interfere with the passage of 
light and air through certain ventilators construc- 
ted in the plaintiffs house. In 1933 the decree- 
holder filed an application in execution complain- 
ing that the defendants had disobeyed the injunction 
in that they had built their house in such a way 
that one of the ventilators had been closed and 
another interfered with and also that the injunction 
with regard to the other ventilators disobeyed. It 
wes contended that this application was barred by 
Art. 181, Limitation Act, the argument being that 
when the house was built, it was built for all time 
and that an application complaining, of this parti- 
cular interference with the plaintiff's tight must 
be brought within three years of the breach: 

Held, that the case was one of continuing breach 
and no limitation period applied. Moti Ram vi 
Hans Raj, 160 Ind. Oas. 777, reversed Raj Rup 
Koer v. Abdul Hossain (1), Soojan Bibi v. Shamad Ali 
(2) and Nazimulla v, Wazidulla (3), referred to. 

L. P. A. from an order of Mr. Justice 
Abdul Rashid, dated June 17, 1935, reported 
in 160 Ind. Cas. 777. 

Mr. J. G Sethi, forthe Appellant, 

Messrs. Nawal Kishore and Bhagwat 
Dayal, for the Respoudents. 

Young; ©. J.—This is a Letters Patent 
Appeal against the decision of a learned 


; à It may be 
convenient in the first place to set oùt the 
facts out of which this appeal arises. In 
1914 one Moti Ram obtained an injunction 
forbidding the defendants from building 
their house in such a way as to interfere 
1 ; and air through 
certain ventilators marked A, B, O and D 
constructed in the plaintiff's house. In 1933 
the decree-holder filed an application in 
execution complaining that the defendanta 
had disobeyed the injunction in that they 
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had built their house in such a way that 
the ventilator A had been closed, as regards 
the passage of light and air, thatthe ven- 


tilator B had been .interefered with by the 


pessage of smoke from the kitchen; and also 
that the injunction with regard to the 
other ventilators hed been disobeyed. A 
preliminary objection was taken in all the 
lower Couris that this application ‘was 
barred by Art. 181, Limitation Act, the ar 
gument being that when the house was 


built it was built for all time and that an ` 


application complaining of this particular 
interference with the plaintiff's right must 
be brought within three years of the breach. 
This view found acceptance in all the three 
lower Courts. The appellant here, that is 
to say, the plaintiff in the original applica- 


«tion, has’ argued that the breach is a con- 


tinuing breach coming within the mean- 
ing s, 23, Limitation Act, and, therefore, 
no limitaticn period under Limitaticn Act 
would apply; afresh time starts running 
according to his argument every day ihe 
wrong continues. 

For tte purpcses of the decisicn of this 
case we must take it that ithe house has 
been built-in defiance of the injunction and 
that it does interfere with the plaintiff's 
right of light end air. This question of 
course will have to be decided as a matter 
of fact.by the lower Court when we re- 
mand the case to that Court for decision 
according to law. Assuming that the house 
does definitely obstruct the right of the 
plaintifl-appellant io light and air, We are 
of opinion that this is a continuing wrong 


_ everyday (his building: obstructs the flow ` 
of light and air. 


This view of thé case is 
supported by consideration of many autho- 
rities in other Courts. For example their 


. Lordships of the Privy Councilin Raj Rup 


Keor v. Abdul Hossain (1), a case which 
was concerned with an obstruction which 


. interfered with the flow of water to which 


the plaintiff wes entitled at p. 404* held 
that an obstruction of this nature’ was a 
continuing nuisance and the causeof action 
arising. with: regard to it was renewed de 
die in diem so long as the obstruction 
causing such interference was allowed to 
continue. The same view was expressed 


in Soojan Bibi v. Shamad Ali (2): that was 


an obstructicn of a right of way. Their 


. Lordships there held that that wes a con- 


oll), 6 O 3045 70 L R 529; 7 1 A 240; 4 Sar 199 
ey tow nse. 
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tinuing wrong within the meaning of s. 23) 
Limitation Act. 

In Nazimaulla v. Wazidulla 29 Ind; Cas. 
385 (3), where both flow of water and db- 
struction of right of way were concerned, 
their Lordships came to the same conclusion. 
It is clear that an obstruction oflight and 
air is analogous to the obstruction of a 
right of way or flow of water. Counsel for 
the respondents submits that if this were 
a case of a suit or application, the building 
in thiscase would constitute a continuing 
wrong but it doesnot constitute a continu- 
ing wrong where the matter is an execu- 
tion for enforcement ofan injunction of this 
kind? This is a subtle propos:tion which 
we fail to appreciate. The question isa 
question of fact whether’ the ‘building ‘in 
this case is a continuing wrong or note 
The question of fact cannot “be affected by 
the nature of the suit or application.’ As 
this, wecording to our own view and the 
euthorities, is clearly a case of continuing 
wrong we hold that no limitation period 
applies. We, therafore, set aside the 
judgments'of the lower Courts and order 
that the case be’returned to ‘the triel Court 
for decisicn on merits. Tho appeal is al- 
lowed. The appellant will get his ~ costs 
occasioned by the proceedings before the 


aa Bingle Judge and in this Court. 


Appeal allowed. 
x 23 Ind, Cas: aBa; å TR-19168 Cal. 733; 210 b J 





MADRAS HIGH COURT 
Second Civil Appeal No. 1012 of 1931 ` 
October 3, 1935 
VENKATABAMANA Rao, J. 
MADDIPATLA AGRIHOTRADEE- 
KSHITULU AND OTAERS—— DEFENDANTS 
— APPELLANTS 
' versus 
RAMAVARAPU VENKATRAMAYYA 
AND OTAERS—DEFENDANTS—RESPONDENTS 
Transfér of Property Act (IV of 1882), s. 82—~ 
Decree for maintenance—Charge on properties— 
Property devolving on reversioners and  aliences— ` 


. Payment of decree by alienee—Suit for contribution 
. —Liability of 


reverstoners, extent of —Agreement 
by widow to release some tiems, effect of. 

Where a Hindu widow obtained a decree age inst 
her father-in-law for maintenance charging the 
entire property in his hands and after some of the 
properties had been alienated and the reversioners 
had succeeded to the other properties the widow 
brought one of the items to sale-and'the alienee 
whoss property was thus brought to sale deposited 
the amount and sued for contribution against the 


reversioners and the other alienees and a decree 
was. passed making the reversionerd’ liable for 
“entire amount sued for; ~ sry 
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Held, that the obligation of the reversioners being 
only by virtue of their possession of the properties 
and there being no independent obligation apart 
from that imposed by the decree the reversioners 
were liable to -contributes only rateably : 

Heid, further, that the fact that the widow had 
agreed to release sume of the properties was no 
defence to a claim for contribution. Ganesht Lal v. 
Charon Singh (1) and Perumal Pillai v. Raman 
Chettiar (2), referred to. 

“B. C. A. against the decree of the Court 
of the Subordinate Judge of Narsapur in 
A. S. Nos. 341 and 364 of 1927 preferred 
against the decree of the Court of the 
District Munsif of Narsapur in O. S.No. 11 
of 1925. 

Messrs. G. Lakshmana and P. Chandra- 
sekara Sastri, A. Satyanarayana, P. Suma- 
sundaram and B. Satyanarayana, for the 
Respondents. 

Judgment.—Tne main question in this 
Second Appeal relates to a rigat of contribu- 
tion. The facts necessary for its disposal 
may be briefly stated. One Deekshatuiu, 
senior, had a son Deekshaiulu junior who 
pre-deceased his father leaving a widow 
Venkataratnamma. She brougut a suit 
against her father-in-law Diksnatulu senior 
for maintenance and obtained a decree 
Tik. A‘on October 13, 1884,in and by which 
the ‘entire property in his hands which 
consisted of lands in several villages were 
charged for the payment of maintenance 
die and payable thereunder. Dikshatulu 
senior died subsequently leaving a widow 
Subbamma. She purported to adopt one 
Venkatramanayya. He madeseveral aliena- 
tions of the property of his alleged 
adoptive futher. Subbamma died in 1906. 
Venkatramanayya died in 1915. In 1919 
defendants Nos. l to 4 claiming to be the 
| reversioners of Deekshatulu senior tiled a 
suit O. S. No. 13 of 1v19 oa the file of the 
Temporary Subordinate Judge's Court of 
Ellore for recovery of possession of Lhe 
alienated properties challenging the adop- 
tion of Venkatramanayya. There was a 
compromise decree in that suit in and by 
whica defendants Nos. 1 to 4 got certain 
items of property and almost all the 
alienaltions were contirmed. For arrears 
due between the period 1912 to 1920 
Venkalaratnam took out execution and 
brought to sale one of tne items of property 
charged under tne decree. The plainuff as 
owner of the said item paid the amouat and 
brought this suit for contribution implead- 
ing defendants Nos. 1 to 4 and all the 
alienees’ of the cnarged property. The 
District Munsif of Narsapur who tried the 
suit gave a decree. On appeals by 
defendants Nos. 7-tò 10 and 32 the learned 
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Subordinate Judge who heard the appeal 
moditied the decree of the District Munsif 
by directing defendants Nos. 1 to 4to pay 
tne entire amount claimed by the plaintiff. 
The main contention of the contesting 
defendants which prevailed in the lower 


. Court may be thus stated. 


Defendants Nos. 1 to 4, therefore, as 
persons primarily liable to maintain the 
deeree-holder are bound to pay arrears of 
Maintenance andthe alienees of the pro- 


_perties charged are entitled to have the 


properties alienated to them dealt with 
under the decree only if there are no other 
properties of the estate liable for the main- 
tenance, in ihe hands of the representatives 
of the estate. The learned Subordinate Judge 
has entirely misconceived the scope of the 
plaintiff's claim. The plaintiff as owner of 
one of the several items of properties 
subject to a charge pays the amount due 
thereunder and seeks to recover from the 
rest of the cnarged properties the propor- 
tionate share of the amount which they are 
liable to contribuie. Section 82 of the 
Transfer of Property Act governs this case 
and is decisive of the matter. The obliga- 
tion of defendants Nos.1 to4 can only be 
by virtue of possession of the property and 
the quantum of liability is proportionate to 
the extent of the property which has come 
into their possession. There is no indepen- 
dent obligation apart from that impused by 
the decree Ex. A which is sought to be 
enforced. Unders. 82 of the Transfer of 
Property Act it is only the properties 
charged that are liable to contribute 
rateaoly. As observed by their Lordships 
of the Privy Council in Ganeshi Lal v. 
Charan Singh (1); 

“ag the Act prescribes conditions in which contri- 
bution is payable, it is not proper to introduce into 
the matter aay extrinsic principle to modify the 
statutory provisions . 

Tne next contention which is peculiar to 
defendants Nos. 7 to 10 is that in or about 
1910, there was an agreement entered into 
by them with Venkatarathnamma under 
which the properties in their possession 
were freed from the liability tothe charge 
and, therefore, as the charge on their pro- 
perties became extinguished before tue 
arrears in respect of which execution is 
sought accrued due, their properties are not 
liable to contribution. In my opinion this 
contention is wholly unsustainable: There 


_ js a valid charge in respect of a recurring 


(1) 52 A358 atp. 362; 124 Ind. Cas. 911; (1930) 
A G J 753; 34 OW N 68l; Ind. Rul. (1930) PU 
287; A ER 1930 P O 183; 32 Bom. L R ll46; 53 M 
L J 177; 52 O L J 117; 32 LW 19 (P O). 
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maintenance liability. Further any release 
between Venkatarethnamma and defend- 
ants Nos. 7 to 10 cannot affect the right of 
contribution which the other alienees on the 
charged property have under the law. Ib is 
awell settled principle that the owners of 
parts of the equity of redemption could not 
be deprived of their right to contribution 
: under s. 82 by the action of the mortgagee 
in rélecsing another portion of the 
mortge.ged property: Vide, Pen mal Pillaiv. 
Raman Chettiar (2). The second appeal 
must, therefore, be allowed and the decree 
of tle lower Appellate Court reversed and 
that of the District Munsif restored with 
costs here and in the lower Appellate Court, 
the costs here: to be borne proportionate to 
{he amount payable by the 32nd defendant 
and defendants Nos.7 to 10. 

Appeal allowed. 


A. 
(2) 40M 968 at p. 975; 42 Ind, Cas. 352; 33M LJ 
211; 6 L W 450; (1917) M W N 752.. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1196 
of 1935 
November 18, 1935 
JAI LAL, J. 
SHANTI LAL— APPELLANT 
versus 
LYALLFUR BANK, Lrp. (IN LIQUIDA- 
TION), LAHORE— RESPONDENT. 


Company—Memorandum of Association—Company 
authorised to manage estates—Company acting as 
liquidator—Legality—Legality of appointment, if 
can be questioned in proceedings for payment order 
under Companies Act (VII of 1913), s. 186—Limita- 
tion—-Promissory note--Sale deed by executant to pro- 
mise--Vendee asked to appropriate price towards part 
payment of pro-note dues—Deed unregistered—Wh- 
ther can be relied on as showing acknowledgment 
—Acknowledgment—Actual amount, if should be 
mentioned, 

Where the Memorandum of Association ci a 
banking company shows that cne of the objects of 
the Bank is to manage estates, it can act as 
liquidatcr of another c.mpany. When the Bank 
has been appojnted a liquidator and having accepted 
the position ,the legality of the appointment cannot 
be questioned in proceedings in respect of a pay 
ment order under s 186, Companies Act. The mana- 
ger of the liquinator Bank will be entitled to 

“present an application for a payment order. 

Where a persen executes a pro-note in favour of 
another and after a time the executant sells sume 
of his immovuble property to the other party and 
asks him io appropriate the sale price in part 
payment cf the dues under the pro-note, if the 
dceument of sale is mt registered it caunot be 
relied upcn by the vendee to prove bis title to 
the property. Where, however, it is relied on to 
serve ig in ackncewledgment and part payment of 
the executent’s liability it is relied upon to serve 
a collater:] purpcse and can be relied upon to 
save limiteticn cf the jro note under 5.19, Limita- 
tion. Act.” It is not necessary that the actual 
emcunt due shculd be menticned so long as there 
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is an acknowledgment of liability, under the pro- 
missory uote in writing signed. by the debtor. 


Mis. F. O. A. from an order of the District 
Judge, Lahore, dated March 27, 1935. 

Mesers. Igbal Chand and Amin Chand 
Metha, for the Appellent. 

Mr. Madan Gupal, for the Respondent. 


Judgment —Shanti Lal appeals against a 
payment order made by the District Judge 
in charge of liquidation work at Lahore 
directing him to pay Rs. 1,37,557-10-3, 
principal and interest thereon, a8 the 
legal representative of the late Lala Jai- 
ram Das, who has executed a promissory 
note for Rs. 1,11,500-8-0 in ‘favour of the 
Lyallpur Bank, Ltd., in ‘liquidation, on 
July 1, 1928. The Bank went into liquide” 
tion in 1932 and the Punjab Co-operative 
Bank, Ltd., and Lala Banwasi Lal were 
appointed joint liquidators; the liquidation 
was under the supervision of the Court. 
An application was made by the Lyallpur 
Bank, Ltd., in liquidation, on May 22, 1933, 
under s. 186, Companies Act, for a payment 
order. It was signed by Banwasi Lal and 
one Daulat Ram who did not describe 
himself, but in the evidence it transpired 
that he was the manager of the Punjab 
Co-operative Bank, Ltd. Three main ob- 
jections to the order passed by the Dis- 
trict Judge have been raised before me: 
firstly, that the application on which the 
payment order has been made was not 
made by persons competent to make an 
application of this description, secondly, 
that the application was time-barred; and 
tnirdly that no payment order could be 
made because the promisscry note executed 
by Lala Jairam Das in favour of the Lyall- 
pur Bank, Lid., was payable in the office 
of tLe Bank either at Lyallpur or in Dera 
Ismail Khin, ¿und therefore it being payable 
at a specified place, presentment of the 
promissory noie for payment was necessary 
on maturity before the maker could be held 
liable thereon. ane i 

With regard to the first objection re- 
ference was mode to the Memorandum ‘of ` 
Association and Articles of Association 
of ihe Company, thet is to say, Punjab Co- 
operative Bank, Lid., and it was contended 
(a) that the Bank was not competent to ect 
es a liquidator, and (b) that the appoint-: 
ment of Daulat Ram had not been legally 
made to represent the Bank in the liquida-~ 
tion prcceedings. In fi.ct it was suggested: 
that ihe Bank was not compelent to ‘de-~ 
legate its «uthority to another. personas ~ 
it hes done by professing to appoint its 
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manager Daulat Ram*to act for it in the 
liquidation proceedings. I need refer to 
the Memorandum of Association only to 
show that one of the objects of the Bank 
is to manage estates and it is contended 
by the responden:’s Counsel that this en- 
titles the Bank to act as a liquidator of 
another company. But in my opinion this 
objecticn is not open tothe appellant. 
The Bank having been appointed a liquida- 
tor and having accepted the position, the 
legality of the appointment cannot be 
questioned in these proceedings. Regarding 
the appointment of Deulat Ram, there can 
be no question of, delegation in the sense 
in which delegation of duties is prohibited 
by law. A Bonk can function only through 
its directors; agenls, or representatives and 
if it can be found that Daulat Ram 
was authorised either by power-of- 
attorney or the Articles of Association or 
otherwise to act in this matter on behalf 
of the Punjab Co-operative Bank Ltd., he 
would be competent to present the applica- 
tion. Ifthe proposition is correct that by 
its Memorandum of Association the Punjab 
Co-operative Bank, Ltd., is entitled to act 
as a liquidator, then the work of liquidation 
would fall within the ordinary functions 
of the Bank and the manager of the Bank 
by virtue of the Articles of Association 
and the power-of-attorney that he holds, 
which authorised him to manage the affairs 
of the Bank, would be eniitled to present 
the application in question, Ido not, how- 
ever, express any opinion on the question 
whether the Bank was entitled by its 
Memorandum of Association to act as a 
liquidator, but there is no doubt that the 
Bank did act as a liquidator after having 
been appointed by the share-holders first 
and subsequently by the Court. There 
is a resolution of the Directors of the Bank 
which was passed on July 31, 1932, by which 
Daulat Ram was authorised to manage 
the work of liquidation and to generally 
act on behalf of the Bank and to sign 
documents connected with the liquidation 
proceedings ‘on behalf of the Bank. This 
resolution was duly communicated to the 
. District Judge and was noted by him. 
Under these circumstances it must be 
assumed that Daulat Ram is the recognised 
agent of the Bank in matters of liquidation, 
and as such, is entitled toact on their 
behalf in all proceedings in the Court. 
The application is defectiva in form be- 
ceuse Daulat Ram has not stated the 
capacity in which he signed the application, 
but this is merely a formal defect which 
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does not vitiate the proceedings. ` His posi- 
tion was made clear subsequently. The 
application, it may be mentioned, was 
made through an Advocate, Lala Madan 
Gopal, and signed by him and he was 
authorised both by Banwasi Lal and 
Daulat Ram to doso. In my opinion there 
is no force in the first objection. As 
regards limitation the application was ad- 
mittedly made when the normal period 
for inslituling a suit forthe recovery of 
the debt due under a promissory note had 
expired, but in the application the liquida- 
tors claimed exemption by virtue of a 
document dated February 28, 1931, signed by 
Lala Jairam Das. By this document he 
sold certain immovable property to the 
Bank for Rs. 16,000 and directed the Bank 
to credit the sum of Rs. 16,000 to the pro- 
missory note account. The appellant con- 
tends that the document really purports to 
transfer the property in favour of the Bank 
but is not registered. Assuming that the 
document requires registration the liquida- 


tors do not rely upon it in order to 
establish their title to the immovable 
property sold to the Bank; on the other 


hand, they rely upon it to prove acknow- 
ledgment of liability under the promissory 
note for the purpose of extending time 
under s.19, Limitation Act, and also in 
order to establish part payment of the 
amount due under the promissory note in 
question the fact of which payment appears 
to be in the handwriting of the debtor, 
This in my opinion is clearly a collateral 
purpose and the document is admissible in 


-evidence for the purpose mentioned above. 


As io the payment it appears that the 
sum of Rs. 16,000 was credited to the account 
of Lala Jairam Das by the liquidators on 
September 28, 1932, and not by the Bank 
before it went into liquidation on February 
28,1931. The reason for this delay, as 
explained by the liquidators, is that the 
amount was credited to the account of Lala 
Jairam Das only when the mutation was 
sanctioned in their favour. It appears 
from the mutation proceedings that a 
repi wes made to the Patwari of the 
sale ¿f the immovable property in favour 
of the Bank in August 1931 and it was 
on Seplember 28, i932, that tue Assistant 
Collector recommended to the Collector 
that the inutation be sanctioned. It was on 
that date that the amount was credited 
to the account of Lala Jairam Das. The 
learned District Judge has allowed no 
interest on the promissory note from Feb- 
ruary 28,1931, to September 28, 1932, he 


308. 


hes.thus taken the payment to have been 
made on February 28,1931, as that was 
the date on which, according to the 
document, Lala Jairam Das got the credit 
of. Rs. 16,000 madein his promissory note 
account. Iam also of opinion that the 
receipt does amount to an acknowledgment 
of liability under the Promissory note 
for the purpose of s. 19, Limitation Act. It is 
not necessary that the actual amount 
due should be mentioned so long as there 
is an acknowledgment. of liability under 
the promissory note in wriling signed by 
‘the debtor. The conclusion of the learned 
District Judge on this matter also is cor- 
rect. 
.- The question of presentment does not arise. 
In the first instance it has been held asa 
matter of - fact on the evidence which 
has been believed by the learned District 
Judge that the document was presented 
to Lala Jairam Das for payment. Beyond 
contending that the witnesses have not 
given the actual date on which the present- 
ment was made but merely stated that it 
was made inthe month of April or May, 
1933, the learned Counsel for the appellant 
did not criticise the evidence led by the 
-Bank. In my opinion there is no substance 
. in this contention. I also consider that in 
- the circumstances disclosed in this case 
no presentment was necessary. The pro- 
missory note is payable on demand and jt 
‘has, been found that Rs. 16,000 are paid 
by Lala Jairam Das to the Bankin 1931, 
OF in @ny case, in 1932. By virtue of 
‘s. 76 (c), Negotiable Instruments Act, no 
presentment would be necessary. I am 
„doubiful if preseniment is necessary at 
-all under s. 76 to charge the maker of the 
| promissory note in this case. There js, 
| therefore, no force in. this appeal and I dis- 
-miss it with costs. 
N. Appeal dismissed. 


mae f NAGPUR HIGH COURT 
Criminal Revision Petition No. 346 
| of 1935 
January 31, 1936 
Grouse, J. 
-In re BABULAL—Accussp 
Criminol -Procedure Code (Act V of 1898), ss. 4 
ht, 190 (1) (b)—Report of Police Oficer whether in 
, Cognizable or non-cognizable case does not amount to a 
_complaint—Penat Code (Act XLV of 1860), s. 186 
— Obstruction, meaning of. 
- Even though s; 4 (h), Criminal Procedure Code, 
‘has Lot been amended, the words in it as it stands, 
are sufficiently wide to inelude a report ofa non- 
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cognizable offence and the meaning of the 
phrase inthe two ss. 190 and 4 (k), although „the 
wording is different, amounts to the same thing. 
Corseguently the report of a Pulice Officer whether 
in a non-cognizable or in’ a cognizable offence does 
not amount to a complaint. 

Case-law discussed ] 

y obstruction ins. 186, Penal Code, 
physical obstruction. 


Or. Revn. P. against an order of the Addi- 
tional Sessions Judge, Jubbulpore, dated 
November 19, 1935. . 

Mr. W. C. Dutta, for the Accused, Non-Ap- 
plicant. 

Mr. W. R. Puranik, for the Grown. 

Order.—This case has been referred by 
the Additional Sessions Judge, Jubbulpore, 
for setting aside a conviction under s. 186, 
Indian Penal Code. The grounds in sup- 
port ofthe reference are rrst, that there 
wasno complaint for institution of pro- 
ceedings as required by s. 195, Criminal 
Procedure Code, and secondly, that no ob- 
struction has been proved. 

The case was actually started on a Police 
challan putup unders. 332, Indian Penal 
Code. But the accused: was charged under 
s. 186, Indian Penal Code, convicted under 
that section and fined Rs. 25. 

Now the definition of complaint in s. 4(h) 
of the Code of Criminal Procedure is as 
follows :— 

“ ‘Complaint’means the allegation made orally 


is meant 


.orin writing to a Magistrate, with a view to his 


taking action under this Code, that some person, 
whether known or unknown, has committed an 


offence, but it does not include the report of a Police 
Officer.” 


Under s. 190 (1) (b), as .amended.:in.1923, 
cognisance of offences by Magistrate may 
be taken upon a report in writing of such 
facts made by any Police Officer. Clause (b) 
formerly read ‘upon a Police report of such 
facts." These sections have given rise to 
conflicting opinions both previovs and-.subse- 
quent to the amendment, on the questions, 
first, whether s. 190 (1) (b) includes a report 
ofa non-cognizable offence, and, secondly, 
whether a report by a Police Officer of such 
an offence can come under the detinition of 
a complaint. The amendment to s. 190.(1).(b) 
seems. now lo make it clear that it includes 
a ieport of & non-cognizable case also. But 
views: about the:second prcpcsition are.still 
at variance. In Emperor v. Shivaswami 
Guruswami (1), itis held.that such report 


. does amount to; or at least can be treated 


asa complaint in suitable cases: Those 
who take ihis view ‘point out that although 
s. 190 (b) was amended, the wording of 


(1) 51 B 498; 105 Ind. Gas. 459; 29 Bom, L'R 


» 742; ATR 1927 Bom.-440; 28 UrtL J 939; 9 aTOr. 
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s: 4(h) remains the same and therefore it 
should be confined to a report of a Police 
Officer as mentioned in s. 173, Criminal 
Procedure Code, thst is, a report ‘in a 
cognizable case only. Similary, in 
Radhika Mohan Dasv.Hamid Ali (2), the 
two sections were distinguished and the 
report of an Excise Sub-Inspector was held 
to be a Police report only for the purposes 
of 6. 19) of the Criminal Procedure Code 
and not of s. 4 (h), Criminal Procedure Code. 
That decisidn, however, turned on the effect 
of s. 74 (4) of the Excise Act which says 
that such a report shall be deemed to be a 
“a Police report only for the purpose of 
_ 8.190 of the Code and not.s. 4 (h)." On the 
other hand in Lachmi Devi v. Emperor (8), 
the view.was.expressed that the state of 
law has been. materially altered both with 
regard tos. 190 (b) and with regard to the 
interpretation of ‘complaint. This-reason- 
ing evidently assumes thst the wording with 
regard to the report of a Police Officer. in 
the two sections means the same thing. 


Similarly in Woodroffe’s Criminal Procedure,. 


p. 12, the learned au'hor says :— 

“A Police report in a non-cognizable case was 
treated either as a complaint under s. 4,cl. (h) or 
as a Police report under s.190 (1) (b). But now 
s. 190 ,cl. (b) has been amended so as to include any 
report whether in-cognizable or -non-cognizable cases 
eee ert the term ‘complaint’ will exclude 

oth.” 


It seems to me that even though s. 4(h) 
has not been amended, the words in it as 
it stands, are sufficiently wide io include a 
report of a non-cognizable offence and that 
the meaning of the phrase in the two ss. 190 
anl 4 (h), although the wording is different, 
amounts to the same thing. I am, therefore, 
inclined .to the-view which holds that the 
report of a Police Officer whether in a 
non-cognizable orin a cognizable offence 
does not amount to a complaint. In the 
present. case, however, | think that the 
reference should be -upheld whichever of 
the two views is accepted. Clearly the 
challan of a cognizable offence is excluded 
from the definition of ‘complaint? and 
what the Police did was to- put up such a 
challan under s. 332, 
The facts were similarin an unreported case 
decided by Sir Shadi Lal, Darkan.v. Emperor 
110 Ind. Cas. 101 (4), The accused were 
challaned under ss. 332 and 394, Indian 
Penal Code, and one was convicted under 

(2) 54 C 371; 100 Ind. Cas. 540; 28 Cr LJ 316; 
A TR 1927 Cal. 405, 

(3) 58 C 971, at p. 992; -130 Ind. Cas. 241; AIR 
1931 Oal. 122;'32 Cr LJ 511; 35 Or. LJ 511; 
35 C W N 257; Ind. Rul. (1931) Cal. 369; 5301 J 
461; (1931) Or.-Cas. 154. - 
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s. 186. It was held that the Police challan 
did not constitute a complaint. ; 

The Police had evidently no intention of 
putting up the present case in the form of a 
complaint ; otherwise they would not have 
chosen a cognizable section. But, if- this 
hid been done deliberately so as to avoid 
s. 195, Criminal Procedure Code, then 
Emperor v. Sri Narain Singh (5), is an 
authority for saying that such a device is 
not leg |. I therefore hold that the present 
proceedings were improperly started, so that 
the trisl Court had no jurisdiction. l 

On tLe merits, I donot agree that noob-: 
struction has been proved. The trial Court 
has found that the cycle was deliberately 
placed in front of the Constable and that 
this action prevented him from dealing 
with the offending cartman. I agree that 
by obstruction ins. 188 is meant physical 
obstruction ; but the acts found proved 
amount to this. 

T accept the reference on the first ground 
and set aside the conviction. The fine, if 
paid, shall be refunded. 

N. Reference accepted. 

(4) 110 Ind. ree 101, Cr. LJ 945; A IR1928 
Des ae 85 Ind. Gas. 62; 22 AL J 1005; LB 
5 À 153 Or; A I R 1925 All. 129; 26 Or. L J 446. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 915 
of 1935 . 
November 14, 1935 
Jat Lat, J. 
ROSHAN LAL—DEOREBE-HOLDER-— 
APPELLANT 
VETSUS 

SHIV DAS MAL-—JUDGMENT-DEBTOR AND - 

ANOTHER—D#ORBE- HOLDER—-RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 73, 47— 
Decree-holder purchasing property —Satisfaction of 
decree by bid and excess paid--Application for 
rateable distribution by another after auction but 
before payment of excess—Such person held entitled 
to share—Order, if under 8. 73—Appeal, if lies. 

The appellant in execution of his decree applied 
for the attachment and sale of the property of the ° 
judgment-debtor and purchased the property himself 
at a Court auction. By the amount of his bid the 
entire decree in his favour was satisfied and he 
paid in Court only the excess over the decretal - 
amount, i e„ the difference between the decretal 
amount and the amount of his bid. In. the mean- 
time, however, after the auction had taken place 
but before the amount had been paid in Ovurt - or 
the auction-sale had been confirmed, the respondent 
made an application fora rateable share in > the 
assets to be reslised in execution ofthe decree of 
appellant. The lower Court held that the respond- 
ent wag entitled to a rateable share : 

Held, that the order must be deemed to have been 
passed only under `s. 73 and not under s.47 and 
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hence no appeal lay.’ Bishan Dos v. Tulshi Shah & 
Sens (1), distinguished. 


Misc. F. C. A. from an order of the Sub- 
Judge, Ist Class, Lahore, deted April 8, 1935. 
- Mr. Achhru Ram, for the Appellant. 

Mr. Tirath Ram, for the Respondenis. 

Judgment.-—The dispute in this case 
is between two rival decree-holders against 
the same judgment-debtor. The appellant 
in execution of his decree applied for the 
attachment and sale of the property of 
the judgment-debtor and purchased the 
property himself at a Court auction. By 
the amount of his bid the entire decree 
in his favour was satisfied and he paid 
in Court only the excess over the decretal 
amount, i. e. the difference between the 
decretal amount and the amount of his 
bid. In the meantime, however, after the 
auction had taken place but before the 
amount had been paid in Court or the 
auction-sale had been confirmed, the res- 
pondent made an application for a rate- 
able share in the assets to be realised in 
execution of the decree of the appellant. 
On the above facts the Court below has 
held that the respondent is entitled toa 
rateable share. This order was passed 
under s. 73, Civil Procedure Code. An 
objection is taken on appeal by the res- 
pondent that no appeal lies. Jt is conceded 

y the appellant’s Counsel that no appeal 
lies from an order passed under s. 73, 
Civil Procedure Code, but he contends, 
relying upon Bishan Das v. Tulshi 
Shah & Sons (2), that in the 
present case the order must be deemed 
to have been passed also under s. 47, 
Civil Procedure Code. The facts of Bishan 
Das v. Tulshi Shah & Sons, (1), however, are 
distinguishable. 

In that case the decree of the decree- 
holder, who had first attached and purchased 
the property in execution of his decree 
had been recorded as satisfied and it was 
after this that an application was made 
by a rival decree-holder for a rateable 
share and the first decree-holder was 
directed to refund the money in “Coutt. 
Tt was held that in such a case the judg- 
ment-debtor is interested as he is materi- 
ally affected by the order and therefore an 
appeal lies. I hold, therefore, that the 
order in the present case must be deemed 
to have been pessed only under s. 73 
and consequently no appeal lies. The legal 
point involved is not so clear and is 
arguable. I am not, therefore, prepared to 


(YA IR1935 Lah. 302; 156 Ind. Cas. 845;8 R 
L 37; 16 Lah. 990; 38 P L R48. 
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treat the memorandêm of appeal as an 
application for revision in the present 
case. The parlies must settle their dis- 


pute in a regular suit, if so advised. I 
dismiss this appeal with costs. 
N. Appeal dismissed. 


BOMBAY HIGH COURT 
Criminal Revision Application No. 278 
of 1935 
December 3, 1935 
BARLEB AND Divatta, JJ. 
MANCHERSHA ARDESHIR DEVIER- 
WALA—ComPLatnant-——A PPLICANT 


versus i 
ISMAIL IBRAHIM PATEL anp OTABRS-— ` 


ACCUSED—-OPPOSITE PARTY 

Penal Code (Act XLV of 1860), ss. 421, 423, 22— 
Movable property of insolvent in foreign State— 
Fraudulent disposition of it to prevent distribution 
among creditors — Whether offence under s. 421— 
Right to cut trees to convert to charcoal under con» 
tract-~W hether movable property—‘Movable property 
in s. 22, meaning of-— Property in s. 421, if includes 
a chose in action, f 

Movable property ina foreign State belonging to 
the insolvent would ordinarily vest in the Receiver in 
insolvency and the latter can take steps to recover 
it through the insolvent or otherwise so as to make it 
available and distributable among his creditors. It 
may be that in some cases he may not succeed in 
doing so, but the liability of the property being dis- 
tributed among creiitors does remain according to 
the law of British India, and if a dishonest or 
fraudulent transfer, removal or concealment or de- 
livery of such property, is made by the insolvent 
without adequate consideration so asto prevent its 
distribution among his creditors according to Indian 
Law, the offence under s. 421, Penal Code, would be 
established even if that property is ina foreign 
State. Yokohama Specie Bank, Ltd. v. Curlender & 
Co, (2) and Sumermull Surena v. Bansilal (3), relied 
on, 

A contract for cutting of trees to be converted into 
charcoal is anagreement relating to movable pro- 
perty. Alisaheb v. Mohidin (1), relied on. 

The definition in s. 22, Penal Code, of ‘movable 
property’ is an inclusive definition and the word “pro- 
perty” in s. 42) is wide enough to include a chose in 
action. 


Cr. R. App. against an order of the Ses- 
sions Judge, Surat. 
. Messrs. C. H. Carden Noad and U. L. 
Shah, for the Complainant. 

Messrs. G. N. Thakor and B. G. Thakor, 
for the Accused. 

Mr. I. B. Desai, for Opponent No. 3. - 

Mr. P. B. Shingne for the Crown. 


Divatia, J—This revisional application 
is preferred by the original complainant 
against the order of discharge of the four 
accused who were charged with offences 
under ss. 421, 423 and 109, Indian Penal Code, 


1936 
The discharge order having been confirmed 
by the Sessions Judge, the complainant has 
come to this Court in revision. 

His case in subst nce wis that he and 
accused Nos. Land 2 were partners in the 
business of making cuarcoal out of wood. 
These two accused had obtained the right 
ofcutting trees and making charcoal from 
wood insome villagesin the Bansda State. 
The charcoal was tobe brought to Bulsar 
in British India for sale. The complain- 
ant was the financing partner and after 
accounts between the parties were made up, 
these accused had in 1931 pledged some 
ready made charcoal tothe complainant fcr 
Rs. 16,000 and had agreed to deliver it to 
him at Bulssr. As thé accused failed to do 
so, thecomplsinant had filed suits against 
the accused. One suit was filed in Tnana 


Court in which one Ranchhodji, accused No.. 


3, who alleged that some of the charcoal was 
pledged to him, was appointed a Receiver 
by consent ofthe parties: this Ranchhodji, 
being afraid that his pledge may not be 
substantiated, instigated .ceused Nos. 1 and 
2 to pass a sale-deed for a nominal sum to his 
joint nephew, accused No. 4, of their rignts 
to cut trees under the agreement made 
with the Bansda State. It is alleged that 
this sale-deed of November 13, 1932, was 
passed with the iniention of defrauding the 
petitioner wuo was a creditor of accused Nos. 
l and 2 for a large amount. Thereaf.er, the 
complainant applied for the adjudication of 
accused Nos. l and 2 as insolvents, and in 
the insolvency proceedings, accused No. 4 
preferred his claim under the above-men- 
tioned, sale-deed, Therefore, the complain- 
ant filed the present complaint alleging 
that all the four accused had committed 
the offences of fraudulent removal of pro- 
perty to prevent its distribution among 
creditors under s. 421, Indian Penal Code, 
and fraudulent execution of a deed of 
transfer containing a false statement under 
s. 423, Indian Penal Code, and the abetment 
of these offences. i. 

The trying Magistrate, without going 
into the merits of the case, held that the 
act with which the accused were charged 
did not come under those two sections in- 
asmuch as the right to cut trees which had 
been transferred under the said sale-deed 
could not be regarded as property, and, 
secondly, even if -it was property, it was 
not property which could be lawfully dis- 
tributed among creditors, being situated 
in the foreign State of Bansda, was not 
subject to the law of British India and 
could not ‘be attached in Bansda State 


o 
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under British law, and hence the disposal 
of such property in a foreign Stale could 
not defeat or delay creditors. On these 
grounds, the accused were discharged by 
him. The learned Sessions Judge, who was 


‘approached in revision by the complainant, 


has held and in our opinion rightly held, that 
the right of accused Nos. 1 and 2 under the 
agreement with the Bansda State to cut trees 
was property as decided in Alisaheb v. Mohi- 
din (1), but he agreed withthe Magis- 
trate that that property was not governed 
by the law in British India, that the 
Receiver in insolvency could not touch 
the property in the foreign State which 
was governed by its own laws, and that 
it could not be said that it could be 
distributed in British India, and its transfer 
therefore could not be said to be fraudu- 
lent. Now, it seems to be clear on the 
authority of Altsaheb v. Mohidin (1) that 
the subject-matter of the deed of tran- 
sfer by accused Nos. 1 and 2 to accused 
No. 4 is no} only property but is also mov- 
able property. That decision lays down 
that a contract for cutting of trees to be 
converted into charcoal is an agreement 
relating to movable property. 

The learned Counsel for the opponents 
contends that the right of cutting trees 
was only a personal license, and there- 
fore, not property which can be trans- 
ferred, and he relies on some observa- 
tions of the Sessions Judge that this was 
only a personal right, but the . learned 
Judge himself has in another part: of his 
judgment stated thatthe right is derived 
under a contract with the State, and there is 
nothing to show from the record that it 
was only a personal license. The docu- 
ment is not on the record. The only 
question that remains is whether it is 
property which was intended to be pre- 
vented from being distributed among 
creditors according to law. The trees 
are no doubt situated in -Bansda State 
and the agreement between accused Nos. 1 
and 2 and the Bansda State relating. to 
the right of cutting trees took place in 
that State. The sale-deed transferring 
the right to accused No. 4 has been execut- 
ed and registered in British Indie, the in- 
solvency proceedings are in British India, 
and all the accused are also British Indian 
subjects. The lower Court has proceed- 
ed on the basis as to whether the 
British Court had any jurisdiction to 
annul a transfer of property in foreign 
jurisdiction and thereby to divest the 

(1) 13 Bom. L. R 874; 12 Ind, Cas, 375. i 
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transferee and to vest the property in 
the Receiver in insolvency, and it replies 
in the negative on the ground that the 
foreign Court would not recognize such - 
annulment with the result that the prop- 
erty could not be distributed among 
creditors in British Indie. But this view 
seems to us to be incorrect. According 
to the law of bankruptcy, which on this 
point is the samein England as in India, 
the law imposes on the bankrupt: 

“A personal obligation enforceable by the puni- 
tive process of the Court to do all acts necessary 
for completing the title of the trustee to all prop- 
erty situate outside the British dominions .... 
By the rules of private international law, immov- 
able property can only be transferred in accordance 
with the lex rei sitoe; movables, on the other hand, 
follow the- person and, wherever situate, are bound 
by an adjudication in bankruptcy in the country 
where the bankrupt is domiciled, unless tne par- 
ticular law of the country where the property is 
situate specially prevents this." 

Vide Halsbury’s Laws of England, Edn. 
2, Vol. 2, Para. 277, page, 208; cf. ss. 17 
` and 33, Presidency-Towns Insolvency Act 
and ss. 22 and 28, Provincial Insolvency 
Act. In two recent cases, the Calcutta High 


Court has summarised the law to the ' 


same effect, though the points actually 
decided in them were different from the 


point arising in the present case: Yoko- 
hama Specie Bank, Ltd. v. Curlender 
and Co. (2) and Sumermuill Surena 
v. Bansilal (3). ‘The position there- 
fore is that movable property in a 
foreign State belonging to the in- 


solvent would ordinarily vest in the Recelver 
in insolvency and the latter can take 
steps to recover it through the insolvent 
or. otherwise so as to make it available 
and distributable among his creditors. It 
may be that in some cases he may not 
succeed in doing so, but the liability of 
the property being distributed among 
creditors does remain according to the 
law of British India, and if a dishonest 
or fraudulent transfer, removal or con- 
cealment or delivery of such property, is 
made by the insolvent without adequate 
consideration so as to prevent its distri- 
bution among his creditors according to 
our law, the offence under s. 421 would 
be established even if that property isin 
a foreign State. I think, therefore, that 
the lower Courts were wrong in holding 
that. no. offence was committed under that 
section and in discharging the accused, 
With regard to the offence under s. 423, 
ae 1926 Cal. 898; 96 Ind. Cas. 459;43 OL J 


(3) A I R 1932 Cal, 310; 137 Ind. Cas. 299; 35 C W N 
997; Ind, ‘Rul. (1932) Cal, 298, 
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the . learned Sessions Judge says. that 
there was no false gecital in the deed of. 
transfer as contemplated by that section,. 
but in his judgment he has not discussed 
the evidence nor has he given any reasons 
for saying so. Inthe result the grounds” 
of law on which the order of discharge is 
hased cannot be sustained. i 

It has been urged by the learned Coun- 
sel for the opponents that this- Court. 
should not, in any case, interfere with the 
order of discharge as the dispute between 
the parties isa civil one and various legal 
proceedings are pending between them, 
one of which isa suit by the petitioner in 
the Bansda State Court in which the 
validity of this deed of transfer is in 
question. However the lower Courts have 
not gone into the merits of the case but have 
based their decision on the ground that 
the facts alleged by the complainant do 
not amount to an cffence as British Indian 
Courts have no’ jurisdiction over the 
property. In this application, we have not 
got the evidence placed and discussed 
before us and we are, therefore, unable to 
say that the dispute is only of a civil 
nature. The Rule is made. absolute, the 
order of discharge is set aside and the case 
is sent back to the trial Court to be deal 
with according to law. 

Barlee, J.—I agree with the order 
proposed by my learned brother. This does 
not of course mean that the Magistrate is 
bound to frame a charge, for there are 
several points to be considered, which he 
has still to consider. He -will have to 
record his findings on all the issues which 
arise in the case and then either frame a 
charge or discharge the accused. On the 
merits we agree with the learned Sessions 
Judge that the opponents’ right under the 
contract with the Bansda State was 
“property.” The principal question for us. 
to decide is whether this right or the 
proceeds of its sale could have been dis- 
tributed amongst the creditors in an 
insolvency, had it not been transferred by 
the accused. The learned Magistrate held 
in the negative because the right is 
property outside British India. The learned - 
Sessions Judge agreed with him on the 
ground that the Insolvency Court cannot 
annul a transfer of property which is not 
within its territorial jurisdiction. It seems 
i0 usthat he has missed the point, for it is 
an offence to make a transfer which cannot 
be annulled by an Insolvency Court. 
Section 28, Provincial Insolvency Act. 


‘provides that the whole ofthe property of 
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the insolvent shall vest in the Court or in.a 
Receiver and shall become divisible among 
the creditors. © . — 

‘Tt has been contended that this must be 
interpreted to include only the property 
of the insolvent which is within 
jurisdiction, on the ground that ‘it must be 
presumed that the legislature does not intend 
to Jegislate in respect of property beyond 
jurisdiction. But this cannot be conceded; 
for the corresponding section of the 
Presidency Towns Insolvency Act, s. 17, 
provides that the property of the insolvent 
‘twherever situate” shall vesl in the Official 
Assignee, and it is, therefore, clear that the 
legislature does not consider that its 
jurisdiction is restricled to property within 
jurisdiction. The reason is that the insol- 
vent himself is and must be subject to the 
jurisdiction of the Insolvency Court, since 
he must be a person who resides, or carries 
on business or works for gain within the 
local area in which the Court has jurisdic- 
tion; and he is, therefore, personally 
subject to the jurisdiction of the Court. 
This jurisdiction is similar to that claimed 
by the Court of Chanceiy over property 
both movable and immovable outside 
jurisdiction: ‘Penn v. Lord Baltimore (4). 

The literature on this subject is scanty. 
We have been shown no case which is on all 
fours: with the case with which we are 
dealing. In Naoroji Sorabji Talati In re 
(5), it was held that the propercy of an insol- 
vent situate at Shanghai vested in the 
Official Receiver in Bombay. The question 
there was not whether the property had 
vested in the Official Receiver in Bombay, 
but how he might. get, control or possession; 
and the solution was that he could seek the 
. assistance of the British Consul, who had 

jurisdiction over the insolvents. Two cases 
have been cited from an unauthorised 
report. In Yokohama Specie Bank, Lid v. 
Curlender & Cv. (2), the question was 
entirely different from that at present under 
consideration. Apparently Mogi & Oo, a 
Japanese tirm, was declared insolvent in 
_ Japan; and the Yokohama Bank obtained a 
dividend in Japan. In-a contemporaneous 
or subsequent insolvency in Bombay, the 
Bank was a creditor and it was held that it 
was not bound to account for the dividend 
received out of jurisdiction, as that was not 
apart of the fund available for distribu- 
tion among the creditorsin Bombay. It is 
to be noticed that both the Bank and Mogi 
& Co. had a Japanese domicile. It was not 

(4) (1760) 1 Ves. Sen. 444. 

(5) 33 B 462; 3 Ind, Cas, 987; 10 Bom. L R 965, 
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argued that movables in Japan would not’ 
have been a part of the fund available fcr 
the. Indian creditors had they not been 
transferred; end it seems to haye been 
assumed that they would have been avail- 
able had the Yokohama Bank had an Indian 
domicile. The other case is Sumermull 
Surena v. Bansilal (3); in which it was held 
merely that an Insolvency Court in Calcutta 
would not issue an injunction to restrain a 
creditor domiciled in Bikanir from suing in 
Bikanir to recover immovables of an 
insolvent situate there. This merely means 
that the Bikanir creditor was not subject to 
the personal jurisdiction of the Calcutta 
Court. . 

The general result is that the property of 
an insolvent which is outside jurisdiction 
vesis and can always be distributed, so long 
as it remains in the possession of the insol- 
vent. In the two Calcutta cases the Courts 
were not concerned. with this question, but, 
with difficulties which had arisen owing to 
the fact that the property had been taken 
or was likely to be taken by third parties by 
due process of a fcreign law, and with such 
questions we have no concern. Mr. Thakor 
has contended that the word “property” in, 
s. 421 includes only corporeal property. 
He relied on s.22 for the definition of 
“movable property" and on the plan of 
Ch. XVII of the Code. In his view in .none 
of the other sections of that Chapter, which 
relates to offences against property, can the 
word “property” be interpreted as anything 
but corporeal property. It is clear that in. 
theft, robbery and receiving stolen property, 
the property must be corporeal property, 
and very possibly the same can be said. 
about “mischief.” lam not .so sure about 
“criminal breach of trust.” But we do not. 
think it necessary to consider the Chapter 
section by section or to decide exactly 
whether the word “property” in other 
sections can only refer to corporeal property, 
for we are satisfied that there is no rule 
which restricts the meaning of the word in. 
the section with which we are dealing. 
The definition in s. 22 of “movable 
property” is an inclusive definition. It 
informs us that “movable property includes 
corporeal property of every description,” > 
but it does not give us any ioforma:ion 
about incorporeal property. A wider defini- 
tion is contained in the General. Clauses 
Act, where “movable property” is defined in.. 
s. 3, cl. (84), as property of every. descrip- 
tion except immovable property. The word 
“property” in s. 42) is wide enough to 
include a chose in action, and it appears to 
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us that we should give a wide interpreta- 
tion to the word here since the act of dis- 
honestly transferring a chose in action to 
defraud creditorsis within the mischief of 
the section. 

N. Rule made absolute. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1375 of 1935 
December 13, 1935 
BIDR, J. 
ALLAH BAKHSH—Derenpant—ApPRLLANT 
versus 
Musammat JIWAN AND ANOTABR—PLAINTIFF 
AND OTHERS-—DEFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 53-A—~ 
Part performance—Applicability of the doctrine in 
the Punjab--Sale deed of house not registered—Party 
put in possession — Admissibility of sale deed for 
collateral purposes. 

The Transfer of Property Act isnvt in force in the 
Punjab but the doctrine of part perfurmance has been 
held to be applicable in this Province. Kaura Rama 
v. Chamanial (1) and Mahomed Musa v. Aghore 
Kumar (2), followed. 

Where in pursuance of a contract purporting to be 
the sale deed of a house but which is not registered, 
one of the parties is put in possessiun of the house, 
the document can be admitted in evidence for a 
collateral purpose. 

S. C. A. from a decree of the District Judge, 
Dera Ghazi Khan, dated April 25, 1935. 

Mr. Arjan Dev Bagai, for the Appellant. 

Mr. C. L. Gulati, for the Respondents. 

Judgment.—The,_  plaintiif Musammat 
Jiwan sued in this case for possession of 
of 27/36th share of a cerlain house by 
partition. Allah Bakhsh, defendant No. 1, 
pleaded that he was in possession of the 
eastern half of the house by virtue of a 
sale made by Ali, to whom the house 
originally belonged. He alleged further 
that the western half was not in his pos- 
session but had been sold to one Palja. 
The plaintiff, however, persisted in the 
allegation that Allah Bakhsh was in pos- 
session of the whole house and the suit 
was proceeded with on that basis. The 
learned Judge of the trial Court held that 
the sale deed on which Allah Bakhsh, 
relied was inadmissible in evidence for 
want of registration as the property was 
worth more than Rs. 100. The plaintiff was, 
therefore, granted 2 preliminary decree for 
possession by partition as prayed for. This 
decision was contirmed on appeal by the 
learned District Judge. From this decision 
a second appeal has been preferred by Allah 
Bakhsh. 

It is urged on behalf of tLe appellant 
that the Courts below have erred in hold- 
ing that the sale-deed, dated January 15, 
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1926, on which appellant relied, was 
inadmissib!e in evfdence for want of regis” 
tration. It was contended thatthe principle 
of part performance, laid down in s. 53-A, 
Transfer of Property Act, was applicable 
inasmuch as the appellant had been put 
in possession of the house in pursuance of 
the contract. Reliance was placed in 
support of this argument also on the pro- 
viso 10 s. 49, Registration Act, which was 
added in the year 1929. The Transfer 
of Property Actis not in force in this 
Province but the doctrine of part per- 
formance has been held to be applicable - 
in this Province: see Kaura Rama v. 
Chamanlal (1), which follows the Privy 
Council ruling reported as Mahamed Musa 
v. Aghore Kumar (2). The learned Counsel 
for the respondents was unable to give 
any reason why the doctrine’ of part 
performance should not be held. to be 
applicable to the circumstances of the 
case. He merely pointed out that before 
the learned District Judge the learned 
Counsel for the appellant had only urged 
that the document was admissible for a 
collateral purpose. The judgment of the 
learned District Judge is, however, very 
brief and 1 am not prepared to hold that 
the point now raised was not raised before 
the learned District Judge. In fact it ap- 
pears from the judgment of the learned 
trial Judge that the point had “been 
raised even in the trial Court. I accept 
ihe appeal and setting aside the decrees 
of the Courts below, remand the case to 
the trial Court for receiving the sale deed 
relied upon by the appellant in evidence 
and decision on merits. Costs will follow 
final decisiun. 


N. Case remanded. 
D) AI R 1934 Lah. 751! 154 Ind. Cas, 1088; 7 K L 


7. 

(2) 42 G 801; 28 Ind. Oas. 930; A I R 1914P C 27; 
42T Al; 17 Bom, LR 420; 21 COL J 231; 98 MLJ 
518; 19 O W N 250; 13 A L J 299; 17 M L T143; 2 L 
W 258 (P C). 


PESHAWAR JUDICIAL COMMIS- ` 
SIONER'S COURT i 
Civil Revision Petition No. 363 of 1935 
January 23, 1936 
Mir Anman, A. J.O. 
MIR ZAMAN-—PLAINTIPFE—PETITIONRBR 


VETSUS 
NUR ALAM AND orages—DEFENDANTS 


~~RESPONDENTS ai 

Custom (N-W. F. P)—Adoptron—Custom of adòp- 
tion if exists among Muhammadans of Hazara District 
—Muhammadan law — Adoption, if recognized — 
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Adoptions, if takes away statuę of person adopted tn 
his family. of birth. f 
The law of adoption does not prevail amongst the 
Muhammadan tribes of Hazara District. : 
Muhammadan Law does not recognize adoption and 
incidents relating to the law of adoption as laid down 
in the Mitakashara do not apply to Muhammadan 
femilies, The adoption by a person of another does not 
take away the status the latter possessed as the son of 
his natural father, A fortiori the son of the adoptee is 
not deprived of his locus standi as a collateral in that 
family and he has every right to- succeed to pro- 
perty which he would get normally. A 
-C. Revn. P. from an order of the Additional 
Judge, Peshawar, dated June 22, 1935. 
Mr. Ramsaran, for the Respondents. 
Order.—The following pedigree table 
will assist in understanding the facts of this 
case : 


MAHOMMED MAVYENUDDIN V. 














AZIZA 
Deg ee tg ae | 
Sher Ahmadali Faizali 
i 
| | | 
Nawab Nadir Bahadur Gulab 
F 
Nuralam Mirzaman 
| | | | 
Fazai. Mira. Jabbar. Ghaffar. 


Nawab was adopted by Faizali and he 
did not take share in the property left 
by his father Sher, which was divided 
equally between Nadir Bahadur and Gu- 
lab. Gulab hasnowdied sonless and his 
property h: s been mutated in the names of. 
Nuralam, son of Nawab, Mirzaman and the 
sonsof Bahadur. Mirzaman has brought 
the present suit for possession of half of the 
share taken by Nuralam, sonof Nawab, on 
the ground that Nawab having been adopt- 
ed by Faizali lost his position in the family 
of Sher and his son could not therefore in- 
herit the property of Gulab which had to 
go in equal shares to Mirzamen and the 
heirs of Bahadur. The trial Judge decreed . 
the claim. An appeal was preferred to the 
District Court. The Appellate Judge held 
that Nuralam was not debarred from taking 
a share in the property left by Gulab mere- 
ly because his father was adopted by Faiz- 
ali end had refrained from sharing with his 
brothers the estate left by Sher. Mirzaman 
has come up in revision to this Court. 

The question which has arisen for con- 
sideration is important. According tos. 27, 
N-W. F. P. Law and Justice Regulation, 
initially, the rule of custom applies to in- 
heritance amongst Muhammadan residents 
of N.-W. F.P., butifthere be no custom, per- 
sonal law has to prevail. The parties are 
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Muhammadans and belong tothe Hazara 
District. The Riwaj-i-am of that district deals 
with adoption in s. 6. Question and Answer 
No. 75 clearly show that the Muhammadan 
tribes of the Hazara District stated that the 
law of adoption did not prevail amongst 
them. [have therefore to fall back on 
Muhammadan Law. Itisan admitted fact 
that Muhammadan Law does not recognize 
adoption and incidents relating tothe law of 
adoption as laid down in Mitakshara do not ` 
apply to Muhammadan families. It fol- 
lows that the adoption by Faizali of Nawab 
does not take away the status which Nawab 
possessed as the son of his natural father 
Sher. A fortiori Nuralam is not deprived 
of his locus standi asa collateral in that 
family and he hes every right to succeed to 
the property of Gulab which he would get as 
the grandson of Sher in normal circumstances. 
I therefore uphold the finding of the learn- 
ed District Judge. The petition is dismiss- 
ed. As acomplicated question of law was 
involved, I orderthat the parties shall bear 
their own costs in this Court. 


N. Petition dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 148 of 1930 
April 8, 1935: 

MUKERII AND S. K. Guosz, JJ. 
MAHOMMED MAYENUDDIN MEA 
AND OTHERS—DEFENDANTS —-À PPHLLANTS. 


versus 
PRODYOT KUMAR TAGORE anp oTaggs 


—PLAINTIFFS—-RESPONDENTS. 

Landlord and tenant—Nature of tenancy, 
to be determined—Bengal Tenancy Act (VIII of 
1885), s. 5 (5)—Presumption under-~Nature of 
—Subsequent use of tenancy—Examination of— 
When justified—Purpose for which tenancy was 
originally acquired -Necessity of determining— 
Tenancy existing before Bengal Tenancy Act— 
Nature of—~Determination—~Considerations. 

On the question of the nature of the tenancy, 
under the Bengal Tenancy Act, 1885, what has to be 
seen is the purpose for which the right of tenancy 
was originally acquired. And as regarde a tenancy 
which existed from before, there having been no 
definition of “ryot™ in any earlier enactment, to 
give a person the status of a ryot, it will have to 
be found that he wes in occupation by cultivation 
and payment of rent, a contract conferring the 
status ofa ryot being deducible from such circum- 
stances, It is possible that with reference to a 
tenancy of the latter kind, if nothing olse is known 
than that the entire tenancy since its inception was 
in the culsivating possession of the tenant for a 
number of years, the tenant was a ryot even though 
he may have subsequently let in sub-tenants in 
portions of the lands of the tenancy. But if all 
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that can be gathered in respect of an old tenancy 
of unknown origin is thet during the first few 
years the tenant was in cultivating possession of a 
portion of lands of the tenancy, and then went on 
increasing his own'cultivation and at the same time 
letting in sub-tenants on the rest of the lands, the 
position is “very different and it would require in- 
vestigation of all other attendant circumstances in 
order to find out whetner such a persun was a ryot 
or tenure-holder. There may also be cases where 
it would be profitable to examine the subsequent 
use of the tenancy but only to the extent that such 
use throws light upon the attendant circumstances 
.and in that way onthe original purposes of the 
tenancy. And where such examination 1s justified, 
the. use during the entire period of the existence 
of the tenancy hasto be taken into account, In 
the Bengal Tenancy Act of 1885, there is the pre- 
sumption contained in sub-s. (5), s. 5 It isa 
statutory presumption under that Act; but a pre- 
sumption depending upon the largeness or smaliness 
of the area of the tenancy, being founded on reason, 
had all along existed even before that Act as a 
presumption of fact. Wg. 

C. A. from the original decree of the 
Sub-Judge, 3rd Court, Mymensingh, dated 
April 22, 1930. 

Messrs. Gunada Charan Sen, Prafulla 
Chandra Nag and Himanshu Chandra 
Choudhury, for the Appellants. 

Messrs. Bijan Kumar Mukherjee, Gu- 
pendra Nath Das, Hemendra Chandra 
Choudhury, Hira Lal Chakravarty and 
Satindra Nath Chatterjee, for the Resp on- 
dents. | 

Judgment.—The whole controversy in 
this appeal turns on the question of the 
status of the defendants who are the ap- 
pellants and who claim to be occupancy 
raiyats as against the contention of the 
plaintifis-respondents which ascribe to 
them the status of non-permanent tenure 
holders holding over on the expiry 
of their lease. The defendants have tu 
start with a double presumption against 
them. They have been recordéd in the 
Record of Rights, finally published in 1913 
as possessors of Fazal Jote Joynzl Abedin, 
tenure holders—non-permanent, enhancible: 
the subordinate interests are recorded as 
Chukani; the total area of the lands let out 
to tenants is stated to be 539 acres, and 
the total area in direct possession as 11°96, 
acres of which about 5 acres consist of 
low lands and bunds and the rest are in 
the possession of the public as Halots. 
And the total area of the tenancy is 
550.96 acres. The question to be con- 
sidered is: “Has the presumption been 
rebutted ?” The area consists mostly of 
chur lends in Mauzah Gaibandha in the 
District of Mymensingh which are subject 
to fluvial action of the river Brahmaputra. 
The last lease in favour of the defendant's 
predecessor, one Joynal Abedin, was dated 
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1313 (1907). It .was a dowi settlement. A 
prior lease, also & dowi, dated 1282 (1875) 
is also in evidence. Each of these dowls 
were for seven years, tLe description being 
that it was a Fazal Dowl or Dowl of Fazal 
land. In the prior one ihe area of the 
land, as on messurement, was stated to 
be 1262 big. 4 cottas and rent Rs. 858-8- ; 
and in the later one the area ss measured 
was given as bigha 1399-11 cottas 1 Chhitak 
out of which 8 cottas with rent As. 4 
was said to be Hajat and the rest of the 
area was assessed with a rental of 
Rs. 990-2-0. No particulars as regards the 
nature of the tenancy can be gathered 
from the terms of either of these docu- 
ments except that the joče was a fasal 
jote which eviden:ly means ‘for purpose 
of cultivation’ nor any as regards the 
status of the tenant excep. that in the 
dowi of 1313 (1907), Joynal Abedin, the 
person in wh.se favour the settlement was 
described as malguzardar or rent paying 
holder. 

It has been found, and about that mat- 
ter there is no longer any dispute, that 
the origin of the tenancy is lost in ob- 
security. Unknown thougn its origin is, it 
has been alleged on behalf of the defence 
that the jote was first taken some 150 
years ago by the great great grandfather of 
defendant No. 1 Maynuddin. The pedigree 
of the defendants helps us to find out 
who the successive holders of the jute 
could have been; and taking the evidence 
on the defendants’ side to be true they 
must have been defendant No. l’s great. 
great grandfather Anwer Sheikh, great 
grandfather Abdul Mati Sheikh, grand-. 
father Khajeruddin, father Joynal Abedin, 
and then the present defendants. Khajer- 
uddin died in 1280 or 1281 B. S. and 
Joynal Abedin died in 1315 B. S. No docu- 
ment of Khajeruddin’s time has been pro- 
duced and the Judge below is correct in 
observing that if any history prior to 1280 
B. S. is to be gathered, the oral evidence 
that has been adduced is all that one has 
to look to. Of such papers that have been 
produced on behalf of the parties of 
Juynal Abedin’s time and later, the only 
two documents of any importance as bear- 
ing on the question before us. are two 
Chittas, one of 1236 B. 8. (Ex. 24) and 
the other of 1309 B. 3. (Hx. 12), A good. 
deal of discussion appears to have been 
let inin the Court below on the question 
of the trutn or sufficiency of the defen- 
dants’ explanation for non-production ` of 
papers of any earlier dates, the explana- . 


1836 
tion being that there wes afire and also 
an earthquake, and such discussion has 
also been repeated before us to some 
extent. But nothing hes been made out 
which would justify us in holding that 
the explanation is untrue or that it is not 
adequate. Nor, on the other hand, are 
we. satisfied, as apparently the Court te- 
low also was noi, that the plaintiff has 
withheld any relev:nt papers. The fact 
remains, but only as e fact, that there 
are no earlier papers to go upon. The 
learned Judge has come to a finding on 
the evidence as regards the origin of the 
jute which he has recorded in these 
words: 

“From the evidence and from the Chitta of 1286 
it may safely be inferred that the Jote was of 
Khajeruddin's time. But there is absolutely no 
dependable evidence in the record to show that 


the jote existed from before Khajeruddin's time. 
Any statement to that effect is merely speculative.” 


The finding is unassailable, if depend- 
able evidence in the shape of document- 
‘ary evidence is meant, and oral evidence 
of matters relating to such ancient times 
is recorded as speculative. Mr. Sen in 
his arguments on behalf of the appellents 
has strenuously sought to make a great 
point of the fact that in no papers of the 
` plaintiff prior to 1327 B. S. were the 
defendants described as tenure holders 
and thet it’ wes only in that year and 
later that in the talab bdkis andthe da- 
khilas the tenancy was deseribed as a 
non-permanent tenure: vide Ex. 2 series 
Dakhilas, one of which Ex. 2-D, appears 
to have been received by defendant No. 1 
“himself, his signature appearing on the 
original thouga not in the paper as print- 
ed; and lis. 3 series Talab Bakis one 
of which. Ex. 3, has been wrongly printed), 
From this he nas.argued that the plain- 
tiff was not bold enough to put forward such 
a case as regards the defendants’ slatus. 
We see no force whatsoever in this argu- 
meni, for long prior to that date the Re- 
cord of Rights had declared the defendants 
aS non-permanent tenure-holders, and it is 
idle to suggest that the defendants were 
not aware of that fact. 

Another argument which was addressed 
to the Court below and also to this Court 
“was based upon the use of the word 
‘Chasak’ as regards some of the plots of 
the tenancy, the Chittas of 1286 B. $S. 
and 1309 B.S. The Chitta of 1286 B. $S. 
is called an Ekandaj Ciitt», which means 
Chitta of an entire village, in this case 
of village’ Gaibandhe, in which the tenancy 
is situate. The ‘portion whicn was avail- 
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able-and has been produced is only a 
fragment, torn and worm-eaten; and it is 
said that there are references in it to 
earlier T:nkhi Chittas, that is to say, 
Ghittas of parts of the village dated 1267 
B. S. and later. In most of the entries 
in the Chitta of 1286 B.S. and ina few 
of the entries, the Chitta of 1309 B. S. the 
occupants are called ‘Chasak' while many 
of those who are called ‘Chasak’ in the 
former Chitta are differently described by 
the use of the word “abad” in the latter 
Chitta. It wes contended on behalf of the 
defendants that the word ‘Chasak’ means 
that the occupants were Bargadars or 
servants or hired labourers while the word 
‘abad’ signifies cultivation by ryot. On 
behalf of the plaintiff on the other hand 
it was contended that both words referred _ 
to cultivators. The learned Judge has ac- 
cepted the plaintiff's contention and has 
explained the use of the two words in the 
above-mentioned way by suggesting that 
by the date of the latter Chitta the word 
‘Chasak’ had gone out of use, and the 
word ‘abad’ having come into use found 
more frequent mention. 


The defendants have given some oral 
evidence as regards the meaning of the 
word ‘Chasak', but that evidence is ob- 
viously unreliable, as the learned Judge 
has pointed out. Whether there was any 
real distinction between the two words, 
even though both may have implied cultiva- 
tion, one cannot say with certainty. But 
it is obvious, on a close examination of 
the two Ohittas, that the meaning which 
the defendants seek to put upon the word 
‘Cnasek’ cannot be its true meaning. For 
this view several reasons may be given. 
In the paper book a comparative table 
has been printed, which is very much 
misleading, being incomplete and intended 
to help only the appellants themselves. 
Even there ere entries showing that the 
sume persons, with reference to whom the 
word ‘Ohasak’ was used in Chitta of 1286 
B. S., were described by the use of the 
word ‘abad’ in the Chitta of 1369 B.S., 
a state of things which upon the defen- 
dant’s interpretation can only be explain- 
ed on the supposition which is highly 
improbable, that during the interval that 
elapsed be.ween the two Chittas the same 
person had transferred himself from a 
Bargadar or servant or hired labourer to a 
tenant. Again in that table there is one 
entry showing that certain persons with 
1eference to whom ‘Chasak: was used in 
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the Chitta of 1286 B. S. were described 
in the Chitta of 1309 B. S. as former 
tenanis in respect of the plot. Furthermore 
Mr. Mukherjee has drawn our attention 
to the fact that there are innumerable 
entries in the Chitta of 1286 B.S. deserib- 
ing the plots as “Fasal Ijara Joynal 
Sheikh Chasak so and so” clearly showing 
that Joynal Sheikh was Ijaradar and not 
a ryot. The contention of the defendants 
based upon the Ohitta of 1286 B. S. that 
at that date Joynal Abedin, the holder of 
ihe tenure was cultivating ryot and nota 
tenure holder, cannot be regarded as valid. 
On the question of the nature of the 
tenancy, it cannot be disputed that under 
the Bengal Tenancy Act, 1885, what has 
to be seen is the purpose for which the 
right of tenancy was originally acquired : 
vide 8. 5, sub-s. (4), cl. (b), Bengal Tenancy 
Act. And as regards a tenancy which 
existed from before, there having been no 
definition of ryot in any earlier enact- 
' ment, to give a person the status of a 
ryot, it will have to be found that he was in 
occupation by cultivation and payment of 
rent; vides. 6of Act X of 1859 and s. 6 cf 
Act VIO of 1869; a contract conferring the 
status of a ryut being deducible from such 
circumstances. It is possible that with refer- 
ence to a tenancy of the latter kind, if noth- 
ing else is known than that the entire ten- 
ancy since its inception wes in the cultivat- 
ing possession of the tenant for a number of 
years, the tenant was a ryot even though he 
may have subsequently let in sub-tenants 
in portions of the lands ofthe tenancy. But 
if all that can be gathered in respect of an 
old tenancy of unknown origin is that dur- 
ing the first few years the tenant was in cul- 
tivating possession of 2 portion of lands of 
the tenancy, and then went on increasing his 
own cultivation and at the same time letling 
in sub-tenanta on the rest of the lands, the 
position is very different and it would re- 
quire investigation of all other attendant 
circumstances in order to find out whether 
such a person was a ryot or tenure holder. 
There may also be cases where it would be 
profitable to examine the subsequent use of 
the tenancy but only to the extent that such 
use throws light upon the attendant circum- 
stances and in that way on the original p r- 
poses of the tenancy. And where such exa- 
mination is justified, the use during the en- 
tire period of the existence of the tenancy 
has to be taken into account. In the Bengal 
Tenancy Act of 1885 there is the presumption 
contained in syb-s. (5), 8. 5. Ii is statutory 
presumption under that ‘Act; but a presump- 
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tion depending up the largeness or small” 
ness of the area of the tenaucy, being found” 
ed on reason, had all along existed even be” 
fore that Act as a presumption of fact. 

Bearing these principles in mind we have 
nowto examine the oral evidence that is on 
the record, for there is no document by 
reference to which ths terms of the tenancy 
may be ascertained, and such documentary 
evidence as is on the record, the earliest of 
which ès already stated in Chitta of 1286 
B. 8., far from snowing that the defendants 
or their predecessors were ryots, point clearly 
to their having occupied the status of tenure 
holders. The defendants rely on such oral 
evidence as they have been able to adduce 
as regards the user of the tenancy in the 
time of Khajeruddin, who died in 1280 or 
1281, B. S., andof his predecessors, Bishu, 
Abdul Mali and Anwar. This evidence con- 
sists of the testimony of defendant No. 7 
Sonadban Bewa, who isa daughter of Khaje- 
ruddin, and of six other witnesses, viz. D. 
Ws. Nos. 4, 5, 6, 9, 20 and 21, who are the 
order amongst the witnesses in this case. The 
learned Judge has examined the evidence of 
each one of these witnesses with care and has 
expressed the view that the evidence is of a 
very unsatisfactory and unconvincing nature. 
No other view indeed is possible. Sonadban 
Bewa herself has made a statement which, if 
it is taken to be true, goes against the case 
which the defendants seek to make out, 
namely that it was only after Joynal Abedin 
came in that tenants began to be settled on 
the lands and that up to Khajeruddin’s time, 
the land used to be cultivated in Barga. 
She said: 

“Abdul Mali settled some tenants at first. The lands 
proved too large in extent for cultivation, So some 
tonante were settled. He brought the tenants ut his own 
expense and settled them; they did not come and settle 
themselves. " 

But perhaps this sialement is jusl as un- 
true as the rest of her evidence where she 
endeavoured to establish that her grand- 
father Bishu cultivated the lands with his 
own ploughs and cattle and with 30 or 40 
servants. She admitted that Bishu Mandal 
died when she was a child, and that her 
knowledge of wnat used to be done in Bishu 
Mandal's time was acquired from what her 
father Khajeruddin had told her. As regards 
her father's time she has deposed: that her 
father’s officers used to bring paddy and 
rice of the Abadi and to realise rents also, 
which latier-fact must mean that there were 
tenants on the land. Piaintifi's Witness No. 4 
Abdul Majid Mandal, P. W. No. 5 Mandu 
Sardar, and P. W. No. 6 Abdul Mim Sardar, 
have taken advantage of their ges to attempt 
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to support the story of Khas cultivation in 
Khajeruddin’s time, but as the learned Judge 
has demonstrated in his judgment, their 
evidence cannot be trusted. The same re- 
mark applies to P. W. No. 9 Darbari Mandal 
who has made it clear in his cross-examina- 
tion that be really knew nothing about the 
tenancy. Defendants’ Witness No. 20 Kanai 
Sarcar is an oid officer of the defendants 
who entered their service in 1284 B. S., but 
has spoken of large cultivation prior to that 
date, and in Khajeruddin's time. He has 
tried his very best to support his master's 
cause, but itis unthinkable to rely on his 
evidence. Defendants’ Witness No. 23 Mayen- 
uddin is defendent No. 3 himself. He has of 
course deposed that the Jute was taken for 
cultivation and that his predecessor had all 
along’ cultivated the lands in Barga or by 
servant until 1285 or 1286 B. S., when ten- 
ants first began to be settled. But such evi- 
dence as he himself has given, in the absence 
of eny reliable corroboration, would hardly 
suffice to prove the case which he has sought 
to establish. 

There are afew other matters worth men- 
tioning. In the plaint of a suitinstituted in 
1922 on behalf of. the plaintiff against the 

- present defendants for rent of this tenancy, 
it was most definitely asserted that they are 
ordinary non-permanent tenure-holders at a 
variable rent (Ex. D). In their wriiten state- 
ment in that suit (Ex. 25) the defendants 
controverted that cssertion by saying: “The 
rent land is not a permanent tenure. It is 
permanent and rent thereof is not enhancible.” 
The suit ended in a compromise in which the 
settlement records were refer ed to without 
challenge and the rent was admiited to be 
variable (Hx. 40). Here was a definite as- 
sertion of ihe defendants’ status which was 
not repudiated. Then again in 1913 defen- 
dant No. 3 had deposed in a certain proceed- 
ing that his father, thet is tu sey, Joynal 
Abedin, had no Khamar lend at any time. 
This -last-mentioned fact -of course is not 
conclusive and is perhaps capable of being 
explained; but there it is. On a consideration 
of all evidence that the defendants have ad- 
duced or called in their aid, it is impossible 
to hold that the presumption which they 
have to meet has been rebutted. The result 
is that we must hold that the appeal cannot 
succeed. It is accordingiy dismissed with 
costs. ‘ 

N. Appeal dismissed. 


RAM SWARUP v. UMA Nafa-BAKHéH SINGH (OUDH) 


“319 
, OUDH CHIEF COURT 
Second Rent Appeal No. 20 of 1934 
; March 12, 1936 
Srivastava, J. 


RAM SWARUP, Minor—Dgrenpant— 
APPELLANT 


versus 
Rana UMA NATH-BAKHSH SINGH— 


PLAINTIFE— RESPONDENT 

Oudh Rent Act (XXII of 1886), ss, 132, 129—~—Claim 
for arrears of lambardari dues—Limitation. 

Section 132, Oudh Rent Act, does not cover a claim 
for arrearsoflambardari dues, This section relates 
only to suits for recovery of arrears of revenue or 
rent or share of profits. It seems hardly possible to 
include a claim for lambardari dues under any of 
these heads. In the absence of any specific provision 
relating toa claim for arrears of /ambardari dues, 
it must be governed by the general rule of limitation 
laid down ins. 1290f the Oudhkent Act which 
prescribes a period of one year from the date of the 
accrual of the cause of action. 


S. R. A. against the Order No. 53 of 1933 
of the District Judge of Rae Bareli, dated 
January 6, 1934, upholding the decree of 
the Assistant Collector, First, Olass, Rae 
Bareli, No. 92 of 1933, dated September 
16, 1933. 


Mr. Salig Ram, for the Appellant. 
Mr. P. N. Chaudhari, for the Respondent. 


dJudgment.—This is a second appeal 
arising out of a suit for arrears of revenue 
and lambardari dues for the years 1337 to 
1340 Fasli. The suit was decreed by both 
the lower Courts. When this appeal came 
before me for hearing on August 15, 1935, 
it was contended that no claim was made in 
the plaint for lambardari dues and that the 
Courts below were, therefore, wrong in 
passing a decree for the said dues. On 
examining the record I found that the word 
used in the plaint was malikana and that 


` it was trezted as synonymous with lambar- 


dari dues by the lower Courts. I felt that 
the defendant. might have been prejudiced 
by this misdescription and, therefore, 
remanded the case to the trial Court with 
a direction that the plaintiff should be 
allowed to amend his plaint by substituting 
the claim for lambardari dues in place of 
malikana and that the defendant should be 
allowed opportunity to raise appropriate 
defences in respect of such a claim. This 
has been done and the findings returned by 
the trial Court are that the plaintiff is the 
“sadar lambardar” of Chak Bahai and is 
entitled to receive lambardari dues from 
the defendant. The defendant has fled 
objections against the correctness of these 
findings. 

The relative position of the parties so far 
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as l can gather from the documents on. the 
record is that the plaintiff is the Talukdar of 
Khajurgaon and that the defendant is the 
proprietor of Chak Bahai which forms part 
of talukdart mahal of Khajurgaon estate. 
The defendant’s ancestor obtained a decree 
(Ex. 2) at the first regular se:tlement for 
superior proprietary rights in Chak Bahai 
but it was proved therein that when revenue 
is assesséd it will be paid through the 
talukdar. The same provision is also to 
be found in the dastur dihi (Exs. 3 and 4) 
prepared at the second and third settle- 
ments. In both these documents it is stated 
that the Government revenue is paid by the 
proprietor of Chak Bahai to the talukdar 
who deposits it in the Government treasury. 
Exhibit 24 which is a copy of an order’ of 
the Extra Assistant Commissioner dated 
March 25, 1870, also shows that Jai Gobind, 
the ancestor of the defendant, was appoint- 
ed lambardar of Chak Bahai in subordina- 
tion to the talukedar who was described ss 
the sadar lambardar. Similarly the report 
Ex. 26 dated March 14, 1870, shows that the 
revenue of Chak Bahai was payable through 
the talukdar. Thus itis amply clear that 
under the agreement made between the 
ancestors of the parties and under the terms 
of the decree and order passed at the settle- 
ment, the revenue of Chak Bahai was pay- 
able through the talukdar and that this 
arrangement has continued during the 
second and third settlements. I must, there- 
fore, reject the defendant's contention that 
the payment of Government revenue by the 
plaintiff was a payment merely as a volun- 
teer. My conclusion, therefore, is that the 
Courts below were right in holding the de- 
fendant liable for the arrears of revenue paid 
by the plaintiff talukdar on his behalf. 

Next as regards the lambardari dues it 
is no doubt true that the plaintiff is not the 
lambardar of Chak Bahai but I must take 
it that being the talukdar, he is the lambar- 
dar of the talukdari mahal of the Khajur- 
gaon estate. The finding of the trial 
Court about the plaintiff being the sadar 
lambardar of village Chak Bahai appears to 
mean only that he is the lambardar of the 
talukdarit mahal in which Chak Bahai is 
included and in this sense it must be 
accepted as correct. Exhibit 24 shows that 
when Jai Govind was appointed lambardar 
he agreed not to claim any hag-i-lambardari 
but there is nothing to show that the 
talukdar is not entitled to the lambardari 
dues even though the revenue is payable 
through him. I must, therefore, accept the 
lower Court's finding about the plaintiff 
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being entitled tofclaim lambardari dues 
from the defendant. ` 

Lastly, there is the question of limitation 
in respect of the claim for lambardari 
dues. The Courts below have given the 
Plaintiff a decree for lambardari dues for 
1337 to 1310 Fasli. The general rule of 
limitation laid down in s. 129 of the Oudh 
Rent Act prescribes a period of one year. 
from the date of the accrual of the cause 
of action. Section 182 does not, in‘ my 
opinion, cover a claim for arrears of lambar-- 
dari dues. This section relates only to 
suits for recovery of arrears of revenue 
or rent of share of profits. It seems 
hardly possible to include- a claim for 
lambardait dues under any of these neads. 
The Counsel for the parties have not been 
able to refer me to any decided case on the 
point, but, it seems to me quite clear that in 
the absence of any specific provision relat- 
ing to a claim for arrears of lambardari 
dues, it must be governed by the general 
rule of limitation laid down in s. 129 of the 
Oudh Rent Act. [ am accordingly of opinion 
that the claim for arrears of lambardart 
dues for the years 1337, 1333 and 1339 - 
Fasli was barred by limitation. Trie amount 
decreed by the lower Court should, therefore, 
be reduced by a sum of Rs. 28-8-0. 

Tne result is tnat the appeal is allowed 
in part, the decree ‘of tue lower Court 
is modified and the amount decreed is 
reduced bya sum of Rs. 28-3-0. In the 
circumstances I make no order as to the 
costs of the appeal. 

D. Appeal allowed in part. 





CALCUTTA HIGH COURT 
Civil Rule No. 271 of 1935 
May 9, 1935. 
R. C. Mirrsr, J. 
MUHAMMAD MOHSEN ALI’ AND oTozrs— 
DrrenDANTS—FETITIONERS 


versus. 
ROY KSHITISH BHUSAN ROY BAHADUR 
AND OT.1ERS—OPPposIsE PARTIES 

Bengal Tenancy Act (VIII of 1885), ss. 148 A, 
146-B—Rent suit—Person not on record--Whether 
can intervene on his own application and transform 
rent suit into title suit-—-General principle, if 
modified by Act—Co-sharer tenant and co-sharer 
landlord—Distinction in this respect. : 

In a rent suit a person who is not onthe record 
cannot intervene es a matter of right and attempt 
to transfurm a rent suit into a title suit and there 
is nothing in the Bengal Tenancy Act which has, 
in the case of persons claiming to be landlords, 
modified this general principle. Lodoi Mollah v, Kaliy 
Dass (1), applied. 
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The question as to who must be made defendants in 
their character-as co-sharer landlords in a suit framed 
under s. 148-A,. Bengal Ten#ncy Act, would depend 
upon the choice and risk of, the, plaintif. IE he leaves 
some of them out, his -suit may be a suit badly 
framed, But there is no provision in s. 148-A or 
any of the provisions in the’ Bengal Tenancy Act 
which. .allowa a.person who claims to be co-sharer 
landlord, but -has been left out in the suit institu- 
ted under s. 148-A, to come in and intervene. The 
legislature has framed a specific provision when 
co-sharer tenants have been left out in a suit for 
rent, Section-144 B gives the right to.a co-sharer 
tenant to come in the suit as a. matter of right 
and on his own applicition, The fact that there 
is no corresponding provision concerning persons 
who ‘claim: torbe co-sharer landlords and who have 
been. left out in-a suit for rent indicates that the 
legislature did not intend to depart from the 
general principle. _ 

C. R. from ar order. of the Third Munsit, 
Pabna, dated February 28, 1935. 

“Mr. Abdul Hossein, for the Petitioners. 

Mr. Prokash Chandra Pakrashi, for the 
Opposite Parties. 

Mr. Satyendra Nath Mitter, 
Deputy Registrar. 

Order,—A very interesting question has 
béen raised by Mr. Hossein in this case. 
The question is whether certain persons 


for the 


who are not made parties in a suit for rent. 


apparently framed under s. 148-A, Bengal 
Tenancy. ‘Act, have the ‘tight to intervene 
inthe suit on their own application. The 
facts are these : Opposite ‘parties Nos. 1 

and 2, who are admittedly co-owners of 
Tuuzi No.3 of the Pabna Collectorate and 
some of the joint landlords of the tenants, 
who are opposite parties Nos. 3 to 10, in- 
stituted a suit for recovery ‘of their shares of 
the rent for the years 1337 to 1340, ` their 
shares being admittedly 8 annas, 13 gds odd. 
To the suit they made a large number of 


“ persons, who, according to them, are their 


co-sharers and joint landlords of opposite 
parties Nos. 3 to 10. Those persons are 
opposite parties Nos. 11 to54. There is no 
controversy on the point that‘opposite par- 
ties Nos. 16 to 42 and 46to 54 have still 
interest in the aforesaid touzi and vare 
some‘ofthe joint landlords of the opposite 
parties Nos. 3 to 10. But the co itroversy 
relates tothe rights ` of opposite parties 
Nos. Elto 15 and 43 to 45. Tne petitioners 
before me made 


be. added as pro-forma defendants: ‘The 


position“ that they-took up-in tne applica“ 
tion’ :isthat’-l anna share -of separate ‘ac-- 
count: No.16 xf tuuzi No. 3 which originally: 


belonged to.opposite: parties Nos. 11 to 15 


and743 to 45 was sold at a revenue sale. 
at: ‘which: they ` purchased. ney accord- 
ingly: put in-the application alleging that- 
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learned’ Munsif on: September 26, ‘1934, to’ 


_ Vacate the orders 
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after the sale the opposite parties Nos. 11 
to 15°and 43 to 45 hud no longer any interest 
in the touzi and had ceased to be the. joint 
landlords of opposite parties Nos.3 to 10 
and that the petitioners became the co- 
sharer landlords of the said persons from 
the date of the revenue sale. On Septem- 
ber 27, 1934, the learned Munsif granted 
that application andthe petitioners before 
me were added as pro furma defendants 
and the regisier of suits was amended 
accordingly. Later on the. petitioners be- 
fore me made a further application to the 
learned Munsif for being transferred ‘to 
the category of the plaintiffs. Apparently 
this application was made on the footing of. 
the provisions of s. 148-A, Bengal Tenancy - 
Act. 

This application was also granted and: 
the petitioners before me were transferred 
as co-plaintiffs. Jt appears that. at the 
time when these orders were made, there: 
was no opposition either by the tenants or 
the original plaintiffs or any of the pro. 
forma defendants onthe record. But it is 
equally clear that none of the parties con- 
sented tothe said applications of the 
petitioners. After these orders had been 
passed the learned Munsif who had seisin 
of the case was transferred and the matter 
came up before his successor-in-office, 
Mr. A.C. Ghose. The matter came up in 
this way. The petitioners before me made. 
an application for removing from . the. 
record the names of opposite parties Nos. - 
ll to 15 and 43 to.45 who were pro forma 
defendants Nos. 1 to5 and 29 to 31. As 
soon as that prayer was made,. it was op- 
posed both by the original plaintiffs, 
namely, opposite parties Nos. 1 and 2 and 
the profurma defendants. The matter was 
heard at lengta and by his order, dated 
February 28, 1935, the learned Munsif 
Mr. A. C. Ghose did not accede to the prayer 
and came to tne conclusion that the names, 
of: the petitioners had been put on the: 
record wrongly. He virtually recalled the 
orders of his predecessor allowing the 
petitioners before me to intervene’ and 
allowing their application to be transfer, 
red to the category of the plaintiffs. It, 
is against this order that the present Rule 
is directed and Mr. Hossein in support of ` 
the Rule takes up two points, namely that. 
Mr. A. C. Ghose had no jurisdiction tó. 
passed by his pre- 
decessor and thatin any event his clients 
had the right to intervene in the’ suit and 
to claim relief in the svit as co-plaintiffy. . 

With regard tothe first point, it may be 
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that. Mr. A. ©. Ghose acted irregularly 
when he vacated the previous orders passed 
by his predecessors. But inasmuch as the 
matter is before me, itis opento me to 
consider, in considering the legality of the 
order against which this Rule is directed, 
whether the previous orders adding the 
petitioners as pro forma defendants and 
later on transferring them as co-plaintiffs 
areorders which could be justified in law. 
Asthey cannot be justified in law I am 
bound to discharge the Rule on the footing 
that Mr. A.C Ghose has taken the correct 
view of the law. Now the position is gene- 
rally this: that in a rent swt a person 
who is not on the record cannot intervene 
as amatier of right and attempt to trans- 
form arent suit into a title suit. This 
position was laid down in clear terms by 
Field, J., inthe leading case of Lodai 
Mollah yv. Kally Dass (1). No doubt in 
certain cases a tenant can defeat a rent 
suit by pleading that the plaintiff is not 
his landlord but the landlord is somebody 
else. If such questions are raised by the 
tenant in cases where it is open to him to 
raise such question as for instance, where 
the plaintiff claims to be the landlord by 
devolution .of interest such questions 
must be gone into. But even in those 
cases, the third party in whom title is set 
up by the tenant has no right to intervene 
in the suit. This position is clearly laid 
down by Field, J., and this proposition is 
adopted with full approval by Subrawardy 
and Cuming, JJ., in Indra Narain Manna 
v. Sarbasova Dasi (2). The passage is at the 
bottom ofp. 343* and runs as follows : 

“Then the learned Judge (Field, J.} proceeds to 
examine the English Law onthe point and comes 
to the conclusion that there is no authority for the 
procedure adopted by the Court in the ‘cireums- 
tances of adding a third party to a rent suit for the 
purpose of determining the question of title raised, 
That case lays down the very sensible and salutary 
principle that in a rent suit when the defendant 
pleads jus tertii or right ofa third party the Court 
ought not to make such athird party “in the suit 
and convert a suit for rent into a complicated ‘title 
suit. The reasons given in support of this view 
are very cogent and deed not be repeated here.” 


Toat being the general principle T hold 
that unless there is some provision in the 
Bengal Tenancy Act the petitioners before 
me had no right to intervene in the rent 
suit ontheir application and the orders 
allowing them to intervene in the suit and 
- subsequently to become co-plaintifis must 
be held to be wrong orders. So far as 

(1) 8 O 238; 10 0 L R 581, 


ao OLJ 34; 87 Ind. Cas 930; A IR 1925 Cal. 
* Page of dl U. L. J. [Hd] 
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the Bengal Tenangy Act is concerned, I 
have examined the provisions with care 
and the learned Advocates appearing. in 
the case before me have also examined 
them with great care and I donot iind 
anything in the Bengal Tenancy Act which 
has intue case of persons claiming to be 
landlords, modified those general princi- 
ples. There are, however, indications in 
the Act itself which would furnish a clue 
to the intention of the legislature. Those 
indications I will point. out later on. Now, 
s. 148-A saysthat a co-sharer landlord in 
certain circumstances can institute a suit 
for rent and for his own share of the rent, - 
and ifhe follows the procedure provided 
for in that section, the decree that he will 
obtain would bea rent decree within the 
meaning of the Bengal Tenancy Act, that 
isto say adecree by wuich he will have 
a first charge upon the holding or tenure. 
On a plaint by a co-sharer landlord framed 
according to s.148-A the Court shall by 
summons in the prescribed form call upon 
the remaining co-sharer landlords made 
parties defendants to join in the suit as 
co-plaintifis ‘for their shares of the rent 
due to them in respects of the tenure or 
holding up tothe date of the institution of 
the suit. Ifa special summons mentioned 
in sub-s. 2is served and only in that con- 
tingency the co-sharer landlords who have 
been made defendants in the suit would 
be debarred from suing for their share of 
the rent forthe period coyered by the 
suit unless they come in as co-plaintitis. 
But even if certain persons’ are not made 
defendants inthe suit as co-sharers, or if 
made defendants in the suit but no special 
summons ate served on them then there is 
no bar to their instituting a suit-for rent 
for their share for the same period. 

This isthe position which is clear on 
the section itself. Who must be made 
defendants in their character as cu-sharer 
landlords ina suit framed under s. 148-A, 
Bengal Tenancy Act, would depend upon 
thechoice and risk of the plaintiff. If'he 
leaves some of them out, his suit may be 
a suit badly framed. But there is no pro- 
vision in s. 148-A or any of the provisions ` 
inthe Bengal Tenancy Act which allows | 
a person who claimsto be-co-sharer landi% 
lord, but Las béen left out‘in the suit 
instituted under s. 148-A, tò come in and“ 
intervene. The legislavwre -has framed“ a” 
specific provision when co-sharer tehanis 
have been left out in “a suit jor rent. 
Section 146-B gives the riguit toa co-sharer:: 
tenant tg come in the suit- asa matter of 


1936. 


right and on his own application. The fact 
that there is no: corresponding provision 
concerning persons whoł claim to be co- 
Sherer land].tds and who have been left 
out ina suit forrent indicates that the 
legislature did not intend to depart from 
the géneral principle formulated by Field 
J., in Lodai Mollah v. Kally Dass (l), the 
Principles which I have indicated above. 
l-hold- aczordingly that there is no proce- 
dure by which the persons in the position 
of Mr. Hossein’s clients can as of right 
come in and intervene inthe suit for rent. 
Having regard to the provisions of s. 148-A, 
some of which I have noticed in my judg- 
meni, Ido not see how his clients can be 
prejudiced by their not being allowed to 
intervene in the suit which has been insti- 
tuted ‘for rent by opposite parties Nos. 1 
“and 2. They are no parties to that suit 
and no special summons had been served 
upon them. There is no bar, subject to 
the question of limitation, to their institut- 
ing a suit against the ténants for their 
share ofthe rent. In any event there is 
no legal barin their instituting a suit for 
establishment of their title to the 1 anna 
share against opposite parties Nos. 11 to 
15, 43 to45 and for appropriate reliefs 
‘which would compensate tihem. | accord- 
ingly hold that the order passed by the 
learned Munsif Mr. A.C. Ghose is a cor- 
rect. order and in any event that order 
ought not to be revised inasmuch as the 
expunging of the names of the'petitioners 
from the récords‘of the rent suit has not 
prejudiced and will not prejudice them in 
any way. If their claims are not barred 
by time they have their remedies and they 
can seek relief in proper proceedings to 
be instituted by them. In this view of the 
matter I discharge this Rule, but in view 
of the ‘circumstances of the case I do not 
make any order for costs in this Rule. . 

N Rule discharged. 


_ CALCUTTA HIGH COURT. 
0.0. ©. J. Suit No. 2204 of 1932 
August 27, 1934. 
a MONAR, J. 
PROBODH LAL MUKERJEE—Ptaintirr 
4 versus i 
NILRATAN ADHIKARY—Derenpant 
: Civil Procedure Code. (Act V of 19038), 0. I, 7.9 
"—Scope of-—-Necessary party not impleaded—Objec- 
tion taken at earliest moment—Plaintiff not taking 
steps to implead party—Suit, if liable to be dismiss 
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Order I, r. 9, Civil Procedure Code, does not do 
away with the necessity for bringing a necessary 
party on the record. If a necessary party is not 
on the record the proper course is to apply to 
have him joined. If he is not brought on the 
record at all, or if when he is brought on the 
record the suit as against him is barred by limita- 
tion, the suit will be dismissed. This is more so 
when the defendant has objected at the earliest 
possible moment and amendment of plaint to bring 
such party on record is not asked for by the 
plaintif. Amrita Charan Guha v. Tarini Charan (3), 
applied. Chaturbhujades Khushaldass & Sons v. 
Raja Manicka Mudali (1;. distinguished. 

Where the executant of a promissory note govern- 
ed by the Bengal School of Hindu Law died 
leaving two widows and ths plaintiff impleaded 
one of them as defendant and though she pleaded 
at the earliest possible moment that the other widow 
was a necessary party, tne plaintiff did not take 
steps to implead her: f 

Held, that she being a necessary party and not 
on the record, the suit would stand dismissed. 


Judgment.—The plaintiffin this suit 
seeks to obtain a decree for a sum of 
Rs. 6,865 against the estate of Krishna 


Kishore Adhikary, deceased, in the hands 
of the persons wnom he has’ impleaded as 
defendants. On September | 25, 1929, 
Krishna Kishore Adhikary executed a 
promissory note for the sum of Rs. 5,000 
payable tothe plaintiff on demand with 
interest at the rate of 12 per cent. per 
annum. On April 29, 1930, Krishna 
Kishore died leaving two widows as his 
heiresses. In hissuit the plaintiff states 
in para. 2 of his plaint that Krishna Ki- 
shore had died leaving defendant No. 3, his 
widow, surviving him. He then states in 
para. 3 that he is informed that Krishiia 
Kishore had left a will end appointed 
detendant No. 2 as his executor. In para. 
4 he says the plaintif has ascertained that 
defendants Nos.1 and 2, the brothers of 
the deceased and defendant No. 3, his 
widow, are in possession of the assets of 
the.deceased. He then sets out particulars 
of his claim and asks for a decree against 
the assets in the hands of the defendants, 
and, if necessary, for administration. The 
plaint was filed on November: 14, 1932. 
The brothers Nilratan Adhikary and 


“Gopesh Chunder Adhikary filed a written 


statement in which they deny knowledge 
of execuiion of the promissory note and 
state in para. 2 of their written statement 
that Krishna Kishore died intestate leav- 
ing him surviving two widows as his 
heivesses and legal representatives under 
the Bengal School of Hindu Law by which 
he was governed. They deny that they or 
either of uhem is in possession of the assets 
but ihey admit that they are in possession 
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‘of certain ‘properties which were formerly 
their joint properties aud which they say 
no longer form part of the assets of their 
deceased brother. In para. 5 of their writ- 
ten statement they take a definite plea 
that the second widow, Srimati.Indumati 
Debi, is a necessary party to the suit and 
that the suit is bad as framed. 

The widow Srimati Saratbala Debi, who 
‘has been impleaded has put in no defence. 
_ The defendant Nilratan Adhikary, one of 
the brothers,has died and there has been 
no substitution of his heirs on the record. 
‘Issue No. 1 which was framed was: “Is 
the -suit bad for non-joinder or misjoinder 
‘of parties?” and this matter has been 
argued by way of demurrer. On behalf of 
“the “plaintif, it is urged that the suit has 
been brought bona fide against those per- 
sons whom he thought were representing 
the estate. He admits that he has not used 
the word “representative,” but he contends 
that from the way in which his plaint is 
‘framed and the allegation that defendant 
‘No. 3, the widow, is in possession of part 
ofthe assets that widow is sued ina re- 
presentative capacity. It seems to me that 
this is stretching the language a great 
deal further than is legitimate. In support 
of his contention he relies on Chaturbhu- 
jadoss Kushaldoss & Sons v. Raja Manicka 
Madali (1). That case, however, is not 
really an authority for the proposition which 
the plaintiff is trying to set up here for in 
that casea creditor had brought a suit 
against the widow whom he considered to 
be the sole legal representative of the 
debtor and had obtained an ex parte decree 
for ihe payment of the debt out of the 
assets in her hands and the Court held 
that the widow sufficiently represented the 
estate to make the decree binding on a 
residuary legatee under the debtor's will. 
One ofthe learned Judges in that case in 
delivering his judgment says at-p. 239% - 

'“Ido not think it necessary to discuss cages of 
‘the Bombay High Court or other Courts which 
sadot the view that the crucial question is whe- 
„ther the right heir or successor is on record, net 
whether the deceased's estate is sufficiently repree 
sented. Andto my mind the question whether a 
representative on record is actually in possession 
-of any of the ‘deceased's property is not of importance 


except as throwing light on the question of the 
plaintiff's good faith.” 


The learned Judge then considers ‘the 
argument ‘which has sometimes been put 
forward that achange has been brought 


(1) 54 M 212; 129 Ind. Cas, 469; A I R 1930 Mad: 
-930; 60 M L J 97; 32 L W 862; (1930) M W N 994; Ina" 
Rul. (1931) Mad. 277. 


* Page of 54 M.—[Fd.] 
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about by the Code of Civil Procedure of 
1908 and that sqme of the older cases are 


“therefore, notin oint. He says: 


“The words ofthe Code of 1882 and that of 1859 
may perhaps be taken to have given more freedom 
to a plaintiff in bringing on record the representa- 
tives he chooses and the words of the present Code 
to throw more responsibility in the matter on the 
Court, But that certainly ‘cannot make a decree 
obtained alter impleading a representative approved 
by the Court of less effect against the deceased's 
estate.” $ ; 


Those final words make it quite ċlear 
that the matter which that Court was con- 
sidering was not a matter such as is being 
considered here, namely whether the proper 
parties have been impleaded before the 
decree is sought but that the Courts were 
considering whether after a decree had 
been obtained and a representative ap- 
proved bythe Court had been impleaded 
the deceased's estate would be bound. The 
question here is whether a plaintiff who 
knew more than a_ year before his suit 
came to trial that he had impleaded the 
wrong parties should be entitled to continue 
his suit in spite of that knowledge. The 
provisions of the Civil Procedure Code 
which arereally in point are contained in 


O.L, rr. 3, 8,9 and10. Rule 3 mentions the 


persons who may be joined ag defendants, 
and r 8 states that one ‘person may sue. or 
defend on behalf of all in the same interest. 
Rule 9 says that no suit shall be defeated 
by reason ofmisjoinder or non-joinder of 
parties, and r. 10 provides that the Court 
may strikecut oradd the name of any 
party who ought to have been joined as 
plaintiff or defendant or whose presence 
before the Court may be. necessary in .or- 
der toenable the Court effectually „and 
completely to adjudicate upon and -settle 
all the questions involved in the suit. Sab- 
rule 4,0. I, r. 10, siates that -where a 
defendant is added, the plaint isto -be 
amended, and sub-r. 5 says : 

“Subject to the provisiors cf the Indian Limitation 
Act, 1877, s, 22, the proceedings as against persons 
added as defendants shall be deemed to have 
begun only on the service of the summons.” 


It was suggested early in the hearing 
that it would be advisable for the-plaintiff 
to amend his suit and bring n the 
record persons who «ppeared frem the 
written statement to be the proper persons 
the estate of the deceased 
debtor. It was then admitted by the 
learned Counsel for the plaintiff that there 
was a difficulty in his way because the 
suit had been brought.only shortly before 
the period of limitation expired and were 
the amendment to be made the suit would 
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be: barred. The diasin which now arises- 


is whether the persons on the record are 
the. proper: persons, and. whether all the 
necessary parties have been brought on 
the record. Tie matter which the Court 
has to consider is whether an effective 
decree can be passed against those persons 
who are on the record. The defendant 
points out that he took the objection as 
to parties at the very earliest moment 
as heis called upon to do under O. I, 
r. 13, Civil Procedure Code, that is to. 
say, he took. the objection on January 
16, 1933, when he: filed- his written state- 
ment. In. support of this contention, that 
the Court cannot pass a decree against 
the estate- in the absence’ of the legal 
representatives, he has referred me to 
the judgment of this: Court in Haran Sheikh 
v. Ramesh. Chandra (2), which was a suit 
for..a. declaration of a right of.way,. and 
one of the persons interested in the servient 
tenement had not.been made a party-to 
the suit. In that case it. was pointed out 
that although under the provisions of 
O. I, r. 9, Civil Procedure Code, it is pro- 
vided that no. suit shall be defeated by 
reason of misjoinder or non-joinder: of 
parties, yet the Court will not in certain 
cases proceed. to make a decree if that 
decree when made will be infructuous. 
Reliance- was also placed on the case of 
Amrita Charan Guha v. Tarini Charan (3). 
That was a-suit for. accounts of a part- 
nership in which... the plaintiff and defend- 
ants Nos..1,2and 4 had. been members; 


the remaining partner died after the part-- 


nership business came to.an: end but before 
the. suit was brought and left two sons 
who..were defendants. Nos.. 3 and 5. Of 
those: two sons only ‘defendant No. 3. was 
originally impleaded and objection was. 
taken in the. written statement, as- has 
been done inthis case, that the deceased 
partner was not properly represented. The 
plaintiff after waiting some time then. 
brought. the other:son of: the deceased 
partner on. the record and by that time 
the period of limitation: prescribed for such. 
a suit. had expired. 

In -that suit- it was held that all the 
partners or their representatives were 
necessary parties, and further, on the 


facts of that case, it was held that the- 


two: sons of the. deceased partner were 
both. necessary in order to represent the 


gol?) BOWN; 62. Ind. Cas. 425; A.I R 1921 Cal.. 


MORE O W N-464; 19 Ind. ‘Cas, 963; AIR 1914 Cal. 
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estate of their deceased father. Refer- 


ring to O. I, r. 9, the learned’ Judges 


said : ; 

ae rule, however, properly understood (O. I, 
r 9) does not do away with tne necessity for 
bringing a necessary party on the record. If a 
necessary party is not on the record the proper 
course is to apply to have him joined. If he is 
not brought on the record at all, or if when he 
is brought on the record, the suit as against 
him is barred by limitation, the suit will be dis- 
missed.” 

They held that the plaintiff there ought 
to have impleaded all the legal represen- 
tatives of the deceased defendant and 
that in the absence of one of the sons 
of the deceased pariner the estate was 
not fully represented and the suit was not 
properly brought and must be dismissed. 
The reasoning in that case seems to me 
to be entirely applicable here. It is true 
that this is nota question of partnership, 
but the circumstances are much the same. 
As L have already pointed out, the defend- 
ants took the objection at the earliest possible 
moment and definitely pleaded that the 
other widow wasa necessary party to this, 
suit. In my opinion, that was a correct 
submission, and in view of the fact that 
no amendment has been asked -for, and. 
that the necessary parties are not on the 
record, the suit must be dismissed. The 
defendants are entitled to their costs on scale 
No. 2. 

N. < Suit dismissed. 


— 


MADRAS HIGH COURT 
Second Civil Appeal No. 1320 of 1931 
October 30, 1935 
PANDRANG Row, J. 
VEERANA GOUNDAN AND OTHERS 
—DurENDANTS—APPELLANTS 
VETSUS 
SELLAPPA GOUNDAN AND ofiturs 
—PLAINTIrrs—DEFENDANTS—RESPONDENTS 
Limitation Act (IX of 1908), Sch, I, Art. 144—Per- 
manent lease by former trustee—Lease supported by 
partial necessity—Suit by succeeding trustee’ to 
avoid lease and for possession—Limitation—Cause- 
of action, whether arises from date of lease or 
death of prior trustee—Acceptance of rent—Estop~ 


L. p . 
Pire plaintiff who was the pujari and manager 


a temple instituted a suit in 1927 to set aside 
4 Kaka rl lease granted in 1894 by the plaintiff's 
father who was the former pujart and manager. of 
the temple and to recover posssesion. The plaint- 
ifs father died in 1915 within twelve years of 
the date of suit, and the lease was. also for neces- 
sity in part. = question being whether the suit 

arred by limitation: i 

wr that ae akin 06h as the plaintiff's father had 
power to grant a permanent lease for necessity and 
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ag there was no complete lack of necessity, the lease 
was not ab initio void but only voidable and the 
cause of action for the suit arose only on the 
death of the plaintiff's father and the suit was not, 
‘therefore, time-barred: 

“eld; further, that the mere fact that the plain- 
‘tiff had received certain monies from the defendants 
‘could not estopp the plaintif from contending that 
the lease was not binding on him in the absence 
of evidence to show that the monies were paid and 
aécepted-as rent, 

“B.O. A. against the decree of the Court 
of the Subordinate Judge of Coimbatore in 
Civil Appeal No. 129 of 1930 (Appeal No. 211 
of 1929, District Court, Coimbatore) pre- 
ferred against the decree of the Court of 
the District Munsif. of Dharapuram ‘in 
0. S. No. 26 or 1927. 

Messrs. T. M. Krishnaswami Ayyar and 
Sivaramakrishna Ayyar, for the Appellants. 

Messrs. T. Ramamurthi, K. Rajah Ayyar 
and V. Sesshadri, for the Respondent 
Nos. 4 and 5. 

Judgment.—tThis second appeal arises 
out. ofa suit for a declaration that the 
alienation of the plaint properties in 1894 
by the former manager of the temple of 
which the plaintiff is the present pujari 
and manager is invalid and not binding 
on the plaintiff and for recovery of posses- 
sion of the suit properties with mesne pro- 
fits., The trial Court decreed the suit in 
favour of the plaintiff declaring that the 
alienation referred to in the plaint is not 
binding on the plaintiff and that the plaint- 
iff as the present pujari-manager of the 
temple is entitled to recover pessession of 
the plaint properties, and also that the de- 
fendanis are entitled to get Rs. 750 from 
the plaint properties, with interest thereon 
at 6 percent. perannum. This decree of 
the trial Court was confirmed in appeal 
by the Subordinate Judge of Coimbatore. 
The present second appeal was by the 4th 
defendant and on his death during the 
pendency of the appeal his legal represen- 
tatives have been brought on record as 
appellants. l 
` Two points only have been argued in 
this appeal, namely, (1) that the pisintif's 
suit to recover possession of the proper- 
ties in question is barred by limitation 
under Art. 144 and (2), that the plaintiff is 
estopped from questioning the validity of 
| the permanent lease sought to be avoided 
‘in the plaint. Both the Courts below have 
found against these contentions, and it is 
not as if these points are being raised 
- for the first time in second appeal. 

"As regards the first point, it is agreed 
oD both sides that the Article applicable 
to the. present suit is Art. 144, and -the 
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question, therefore, resolves itself into one 
of the date when the possession of the 
defendants became adverse to the plaintiff. 
The alienation on the strength of which 
the defendants came into possession is a 
permanent lease dated August 24, 1894, 
which was executed by the plaintiffs 
father who was the former pujari and 
manager of the temple. lt is contended 
thet either this permanent lease is valid 
and binding on the plaintiff, or if it is n t 
valid end binding, the possession that was 
derived thereunder by the defendants was 
adverse from the very date of the lease, 
and as that was nearly 30 years before 
suit, the suit is barred. It has been found 
by both the Courts below that while the 
consideration for the permanent lease re- 
cited in the document is Rs. 800, there was 
necessity only so far as Ks. 400 is concern- 
ed, and that there was no.necessity in res- 
pect of the remaining Rs. -00. This is, 
therefore, a case in which the question 
of necessity did arise and had . to be 
decided. There was some necessity but 
not a necessity which justified the transac- 
tion so as to make it binding on the en- 
dowment for alltime. In my opinion, the 
former pujari and manager had the power 
to grant a permanent lease for necessity; 
in other words, there was no complete 
absence of power in him to grant & per- 
manent lease which he actually granted 
though ın the absence of complete neces- 
sity it cannot be regarded as being valid 
ab initio but only voidable. Whether there 
was sufficient necessity or not for itis a 
matter that could be decided only :when 
the alienation is sought to be avoided and 
when the Court pronounces an opinion upon 
it; till then it cannot be said whether it 
is valid or invalid. Where the validity 
of the alienation was in doubt till the mat- 
ter was actually agitated in Court, it can- 
not be said that it was void ab ‘initio like 
an obviously illegal alienation or any 
alienation opposed to public policy. It is 
enough in this connection to refer to the 
decision reported in Khadar Masthan 
Rowther v. Sengammal (1), which appears 
to bein point. The permanent lease -of 
1894 cannot be said to have been void:ab 
initio; it was. only voidable ; and as it 
could not have been avoided by the per- 
son who granted it ashe would have been 
estopped from contending that the lease 
was not valid, the opportunity to avoid 
it arose only on the death of the grantor 

(1) 55 Ind. Cas. 655; 43 M 433; 38..M L J 198; 11, L 
W 197; (1920) M W N 185; 27 M LT 286. Th: 
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of the lease, that is tosa, on the death 
of the plaintiff's father’ which took place 
in March 1915. If so, the suit is within 
time, and I find accordingly that the suit 
is not barred by limitation. 

‘As regards the other point of estoppel, 
there is no doubt that for three years the 
plaintiff accepted certain sums of money 
from the defendants. The defendant's case 
was that the. payments were accepted as 
Tent and that the acceptance of rent is an 
indication that the plaintiff affirmed or 
elected to treat as valid the permanent 
lease granted by his father. The finding 
of both the Courts below, however, is not 
to this effect. The mere fact of receipt 
of money will not show that the money was 
received as rent or that there wasany in- 
tention of the person receiving it to affirm 
or. ratify the permanent lease granted by 
his predecessor-in-office. It would appear, 
as was found by the Courts below, that the 
Monies were received by the plaintiff in 

‘ignorance of the purpose for which they 
were paid. Heisonly a puja and it is 
likely that he received the monies under 
the impression that they were paid to him 
because he was actually doing worship in 
the temple, and there is no clear evidence 
that the monies were either paid as rent 
under the permanent lease or were receiv- 
ed as such. The receipts themselves do 
not show that they were paid as rent. In 
these circumstances I see no reason to differ 
from the concurrent finding of the Courts 
below to the effect that there is no estop- 
pel in the way of the plaintiff which pre- 
vents him from questioning the validity 
and binding nature of the parmanent lease 
of 1894. 

It follows from the above that the second 
appeal must fail and it is accordingly dis- 
missed with costs. 

(Leave to appeal 
refused.) - 

A. Appeal dismissed. 


is asked for but is 
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The plaintiffs purported to base their claim on 
a contract alleged to arise out of an offer or pro- 
posal made by the manager of the defendants who 
said as a witness in a suit that if the plaintiffs 
take into account a certain havala he would have 
to pay a certain amount to the plaintiff. It was 
contended that when nearly two years after the 
witness had given evidence, the plaintiffs in fact 
made the payment to a third party who hada 
claim against defendants, this was an acceptance 
of the proposal made on behalf of the defendants 
and amounted, therefore, to a contract: 

Held, that the more correct interpretation of this 
expression would be to regard it asa statement 
made by the witness of the consequences in law 
of the plaintifs making the payment, that is, asa 
statement that he would be liable in a certain 
event to make a payment to the plaintiffs. Even 
if the English employed in the translation were 
capable of being interpreted as a promise to make 
repayment in a certain event, there was no context 
or other material to satisfy their Lordships that 
this was the true meaning of the witness. The 
defendants were not in that suit under any neces- 
sity to make a bargain with the plaintiffs in order 
to have credit for the sum of Rs. 28,017-80: the 
plaintifis had given this credit of their own accord 
and were, at the time when the witness was giving 
evidence, unwilling to recognise the havala as 
binding upon them. Consequently, the plaintiffs 
failed to make out the contract which they put 
forward. 


Dr. C. J. Colombos, for the Appellant. 


Sir T. J. Strangman, for the Respond- 
ents. 


Sir George Rankin.—The defendants 
appeal from a decree, dated September 14, 
1931, of the High Court of Bombay affirming 
a decree dated January 31, 1929, passed by 
the Joint First Class Subordinate Judge 
at Dharwar whereby the defendants were 
held liable to pay to the plaintifisa sum of 
Rs. 28,500 with certain interest and costs. 
This sum of Rs. 28,500 represents with ac- 
cruing interest, a sum of Rs. 19,242-6-0 
which itself is made up of an original sum 
of Rs. 19,146-15-3 and interest thereon. 

In addition tothe plaintiffs and the de- 
fendants, two firms have to be referred to, 
namely a firm called Devaji Narasingji, 
and another which may be referred to as 
“the composite firm”, it being a partner- 
ship, or pool, of joint account in which 
the plaintiffs and Devaji Narasingji were 
jointly interested in 1918-19 but which 
did not continue after 1919. 

By November 19, 1918, the „defendants 
had become indebted to Devaji Narasingji 
in the sum of Rs. 19,242-6-0. In December 
of that year 50 bales of yarn were de- 
livered to the plaintifs by the defendants. 
A controversy which it is not necessary to 
resolve, has arisen upon this transaction, 
the question being whether as between 
plaintifis and defendants on the one hand 


328 

and as between the plaintiffs and Devaji 
Narasingji, the other persons in the com- 
posite firm, on the other hand, the transac- 
tion was entered into by the plaintiffs on 
their own accountor on account of the 
composite firm. 

On December 18, 1918, a verbal agree- 
ment was entered into between the defen- 
dants and one Punamchand, a manager of 
the firm Devaji Narasingji. This agree- 
ment purported to be a tripartite one and 
is described as an arrangement of havala, 
the purport being that the sum of 
Rs. 19,242-6-0 payable by the defendants to 
Devaji Narasingji should be treated as paid, 
and that the amount of Rs. 28,017-8-0 due 
to the defendents in respect of the 50 bales 
already mentioned should be correspond- 
ingly reduced, an arrangement which 
would ‘appear to involve that the plaintiffs 
should ‘satisfy the claim of Devaji. Nara- 
singji against the defendant. 

In September 1919, Devaji Narasingji 
brought suit No. 176 of 1919 against the 
defendants inthe Courtofthe Subordinate 
Judge claiming various monies including 
the sum of Rs. 19,242-6-0. The Subordinate 
Judge on November 12,1920, found in favour 
of Devaji Narasingji’s claim, but on De- 
cember 1, 1922, the High Court of Bombay 
reversed this decision and dismissed the 
suit holding that Devaji Narasingji being 
a. partner with the present plaintiffs in the 
purchase of ‘the 50 bales, the arrangement 
of havala was good and binding, and 
discharged the debt due from the present 
defendants to Devaji Narasingji. Before 
this decision had been given by the High 
Court the present plaintiffs on August 
26, 1921, brought suit No. 419 of 1921 
against the present defendants for divers 
sums of money claimed to be due. In that 
suit the plaintiffs gaye the defendants cre- 
dit for asum of Rs. 28,017-8-0 being the 
price of:the 50 bales of yarn before-men- 
tioned, In the result after the Subordinate 
Judge had on April 14, 1925, dismissed 
the plaintiffs’ suit on ihe ground that the 
transactions sued upon were transactions 
ofthe composite firm and that, therefore, 
the plaintiffs could not sue without Devaji 
Narasingji, the High Court on August 
7, 1928, reversed that decision and, after 
allowing the credit already mentioned gave 
judgment fora sum of Rs. 2,488-0-6 with 
certain interest and costs. Between the 
decision of the Subordinate Judge and the 
decision of the High Court namely on 
February 8, 1927, the plaintiffs as both 
Courts in: India have found, paid to Devaji 
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Narasingji a sum gf Rs. 28,500 as represent- 
ing the sum of Rs. 19,242-6-0 before men- 
tioned with accured interest thereon. On 
February 19, 1927,a few days thereafter 
the plaintiffs instituted the present suit which 
has succeeded in both Courts in India. 
In view of the fact that so long ago as 
December 1922, it was finally established 
as between Devaji Narasingyji and the de- 


fendants that the defendants did 
not owe to  Devaji Narasingji the 
sum in question and in view of the 


lapse of time between 1918 and 1927, Sir 
Thomas Strangman for the  plaintiffs-res- 
Pondents was in no good position to main- 
tain that the payment of February 8, 1927, 
was a payment made by the plaintiffs to 
discharge a debt exigible from the defen- 
dants by Devaji Narasingji. The com- 
posite firm had ceased business in 1919 
but it was in evidence that the accounts 
of its trensactions had not been adjusted. 
Even so, however, the plaintiffs’ payment 
ifmade under the havala of December 18, 
1918,is very late. Moreover,in suit No. 419 of 
1921 the plaintiffs had given,.to the defen- 
dants credit for the whole of the price of 
the 50 bales, namely, Rs. . 28,017-8-0. con- 
trary to their present claim. The plaintiffs 
accordingly were in grave difficulty in re- 
agitating the matter in the present suit 
having regard to 8. 11 of the Civil. Pro- 


cedure Code andO. If,r. 2of the First 
Schedule thereto. 
In these circumstances Sir Thomas 


Strangman put his case before their Lord- 
ships as one entirely based upon a -con- 
tract alleged to arise out of an offer or 
proposal made by the defendants on 
March 26, 1925, during the hearing ° of suit 
No. 419 of 1921 before the learned Subor- 
dinate Judge. The first witness called in 
that suit on behulf of the defendants was 
one Dhuraji who was defendant No. 4'and 
the manager of the defendants’ firm or 


shop “Pannaji Devichand.” 


Their Lordships have inthe paper book 
an extract only from his evidence. In the 
course of cross-examination he is recorded 
as saying :— | , 

“25. The dispute between us and plaintiff isin 
respect of Rs. 28,000. If Kapurji Magniram takes 
into account the “havala” (transfer) of “Devaji 
Narasingji”, I shall have -to pay that (?) amount 
of Rs. 19,242 0-0 to plaintiff.” 

* * * 

Reeexamination, 

* * * 


“33, JE Rs. 28,000 the amount in dispute be. left 
out and if Rs. 19,242 in respect of kavala of Devaji 
Narasingji be paid I shall have to: pay Rs, 19,242 tó 
plaintiff. 127 bales were given subsequently,” 
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This isa translation )f part of a certified 
copy of his deposition in Kanarese. Itis 
contended on behalf of the plaintiffs that 
these statements were an invitation to 
‘the plaintiffs to pay the sum of Rs. 19,242-6-0 
to Devaji Narasingji upon the promise 
that if this were done the defendants 
would refund to them. It is said that, when 
on February 8, 1927, nearly two -years 
after the witness had given evidence, the 
plaintiffs in fact made the payment toDevaji 
Narasingji, this was an acceptance of the 
proposal made on behalf of the defendants 
and. amounted, therefore, to a contract. 

Their Lordships are of opinion that this 
‘ease cannot succeed. In the document be- 
fore them Dhuraji is represented as saying 
that if the plaintiffs take into account the 
havala; “I shall have to pay that amount 
of Rs. 19,242 to plaintiff.’ In re-examina- 
tion the statement isin. effect the same “1 
shall have to pay Rs. 19,242 to plaintiff.” 
The more correct interpretation of this 
English expression would be to regard it 
as a statement made by the witness of the 
consguenres in law of the plaintiffs mak- 
ing the payment that is,asa statement that 
he would be liable'ina certain event to 
make a payment tothe plaintiffs. Even if 
the English employed in the translation 
were capable of being intepreted es a 
promise to. make repayment in a certain 
event, there is no context or other material to 
satisfy. their Lordships that this was the 
true meaning: of the witness. Still less can 
their Lordships proceed upon the basis of 
any assumption as tothe meanirig of what 
the witness saidin Kanarese. The defen- 
dants were-not in that ‘suit under any ne- 
cessity to make a bargain with the plaintiffs 
in. order to have credit for the sum 
Rs; .28,017-8-0 : the plaintiffs had given this 
credit of their own accord and were, at the 
time when Dhuraji was giving evidence, 
unwilling to recognise the havala as bind- 
ing upon them, The plaintiffs fail, there- 
fore, to make out'the contract which they 
put forward. 

Their Lordships. will humbly advise His 
Majesty that the appeal should be allowed, 


that the decrees of both Courts in India- 


be reversed with cost, and that the suit be 
dismissed. The plaintiffs must pay to the 
defendantsthe costs of this appealto His 
Majesty. 

N. f ; 
Solicitors for the 
H.S. L.Polak &Co.: 

Solicitors for the Respondents :—Measrs. 
T. L. Wilson & Co: 


Appeal allowed. 
Appellants :—Messrs. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1261 of 1934 
November 29, 1934 
GUHA AND BARTLEY, Jd. 
Srimati CHARAN MANJARI DASI— 
PETITIONER 


VENSUS 
‘LAND ACQUISITION COLLECTOR— 
Opposite Party | , 
Land Acquisition Act (I of 1894), s. 32 (By— 
Charges and expenses incidental to purchase of pro- 
perty by way of investment of money deposited 
in respect of acquired lands belonging to person 
incompetent to alienate~~W hether reasonable -charges 
and expenses—Such amounts, if payable by Collec- 
tor. 
Charges and expenses incidental to the purchese 
of property. by way of investment of money de- 


‘posited in respect of acquired lands belonging to 


a person incompetent to alienate property, are 
reasonable charges and expenses as contemplated 
by s. 32 (2), Land Acquisition Act. Such charges 
should be paid by the Oollector. 


O. R. from an order of the Special Land 
Acquisition Judge, 24-Parganas, dated 
June 18, 193. 

Messrs. Rama Prasad Mukhopadyay end 
Mihir M. Mukerji, for the Petitioner. 

Mr. Sarat Chandra Basak, for the Oppo- 
site Party. 

Order.—This Rule was directed against 
an order of the learned Special Land 
Acquisition Judge at Alipore, passed on 
June 18, 1934, purported to have been 
made under s. 32, Land Acquisition Act, 
disallowing certain charges and expenses 
as coniemplated by sub-s. (2) of 8.32, in- 
cidental to the purchase of property by 
way of investment of money deposited in 
respect of acquired lands belonging to a 
person incompetent tc alienate property. 

It appears that it was necessary to en- 
gage the services of an Attorney for the 
purchase of the property which had been 
advertised for sale by the Registrar of 
this Court in the Original Side. The 
Attorney engaged with the approval of the 
Special Land Acquisition Judge, made 
necessary investigation regarding the suit- 
ability, market value and title of the pro- 
perty in question ; and did other things 
incidental to the completion of the pur- 
chase as made at the Court sale. The 
Attorney submitted his bill, to which objec- 
tion was taken by the Land Acquisition Col- 
lector on the ground that certain amounts 
charged were excessive. The Judge ref- 
erred the bill to the Taxing Officer in the 
Original Side of this Court for checking 
the bill and fora report. The Taxing Officer 
was not in a position to comply with the 
requisition of the Special Land Judge ag 
the rules of this Court did not permit the 
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adoption of such a course, as proposed 
by the Judge. The Attorney’s bill was 
checked by Mr. B. O. Esson of the Firm 
of Messrs. Sanderson and Morgans, Govern- 
ment Solicitors, who certified that the 
charges contained in the billof costs sub- 
mitted by the Attorney were fair and rea- 
sonable for work done,except Rs. 75-14-6. 
The matter then came before the Judge 
for final decision, and on objections rais- 
ed on behalf of the Land Acquisition 
Oollector, it was held by the Judge that 
the Attorney was entitled only to remune- 
ration for work done from May 2, 1932, to 
September 14, 1932, and also to the pay- 
ment of Rs. 924-8-0, for stamp only for 
the conveyance and Rs. 57 for registration 
fee. The Attorney's bill “for other works" 
was disallowed by the Judge. 

In view of the previous order passed by 
the learned Judge on February 26, 1934, by 
virtue of which the Attorney was entitled 
to get reasonable remuneration, and re- 
gard being had to the fact that the charg- 
es in the Attorney's bill were considered 
to be reasonable by a competent person, 
by whom it was checked, we are unable 
to agree with the learned Judge in the 
Court below that the Attorney's bill re- 
lating to work doneby him before May 2, 
1932, was to be disallowed. On the mate- 
rials before us, we have no hesitation in 
coming to the conclusion that the work 
done by the Attorney as evidenced by his 
bill of charges were acts essential and 
necessary for purchasing property, and as 
such were reasonable charges and expenses 
as contemplated by s. 32 (2), Land Acquisi- 
tion Act. In the above view of the case before 
us, the order of the learned Judge cannot 
be allowed to stand. A question was rais- 
ed before us by the learned Senior Govern- 
ment Pleader, representing the Land Acqui- 
sition Collector, the opposite party in this 
Rule, that no part of the charges and 
expenses covered by the Attorney's bill was 
payable by the Collector, It was argued 
before us that regard being had to the 
position, that the acquisition money in the 
case was not invested in land, immediately 
after the same was deposited by the Col- 
lector in Court, the charges and expenses 
incurred for purchase of property at a 
subsequent stage were not payable by the 
Collector; and this argument was sought 
to be supported by provisions contained 
in s.32, Land Acquisition Act. It may be 
mentioned that the argument thus advanc- 
ed before us was not raised in any form 
before the Special Land Acquisition Judge, 
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and on a plain goe of the provisions 
contained in s. 38, taking those provisions 
together, we are wholly unable to appre- 
ciate and give effect to the contention 
raised on behalf ofthe Collector that none 
of the charges and expenses mentioned 
in the Attorney's bill was payable by the 
Collecter under the law. 

The result of the decision we have ar- 
rived at inthe case before usis that the 
Rule issued by this Court must be made 
absolute ; and we direct accordingly. The 
order passed by the learned Judge in the 
Court belowis discharged, and we direct 
that the Attorney's bill as certified by 
Mr. Esson be paid by the Collector as rea- 
sonable charges and expenses as contem- 
plated bys. 32, Land Acquisition Act. The 
Rule is made absolute. There is no order 
as to costs in the Rule. 

N. Rule made absolute. 


LAHORE HIGH COURT. 
Letters Patent Appeal No. 76 of 1935 
October 25, 1935 
Tek Caanp AND DALIP Sinan, JJ. 
SHER MOHAMMAD SHAHBAZ KHAN AND 
OTHERS—DEFENDANTS— APPELLANTS 
versus 


SHER MOHAMMAD BANNE KHAN AND 
OTHER S—DEVENDANTS— RESPONDENTS. 

Adverse possession—Vacant sites—Trespasser, posi- 
tion of—Constructive possession of owner to area 
not trespassed upon—Portion built upon by tres- 
passer— Adverse possession, how proved Limitation 
Act (IX of 1908), Sch. I, Art. 142—Dispossession, 
allegation of, by plaintiff—Defendant, if should 
prove adverse possession—Onus. 

In cases relating to vacant sites possession fol- 
lows title, and in such cases, the mere fact that a 
trespasser has taken possession of a portion of a 
vacant site cannot affect the constructive possession 
of the real owner on the portion not trespassed 
upon. In such cases, the wrong-doer can by lapse 
of time gain title only to the area actually posses- 
sed by him, and in suits governed by Art. 142, it 
is only with regard to the portion of the site actually 
in possession of the defendant that the plaintiff will 
be required to prove his possession within twelve 
years. As regards the portion actually built upon by 
the defendants, the plaintifis must show that this por- 
tion was a vacant site within twelve years of the 
suit, and if they succeed in proving this fact, 
their constructive possession within the statutory 
period will be presumed. Whether or not this has 
been proved in a particular case is a question of 
fact to be decided on the evidence. exe ee aga 

It cannot be said that in every suit for posses- 
sion where the plaintiff had established his title, 
it lies on the defendant to prove his adverse 
possession, even though the plaintiff had come into 
Court alleging his possession and disposseesion. 
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-L.P.A. from a decte of Mr. Abdul 
Rashid, J., dated March 23, 1935. 

Mr. Dawarka Nath Aggarwal, for the 
Appellants. 

Mr. Indar Dev for Mr. Achhru Ram, for 
the Respondents. 

“Tek Chand, J.—The plaintiffs brought 

a suit for possession of a vacant site situ- 
ate in the abadi of Mauza Rurki Khas, about 
9 marlas in area, alleging that they were the 
owners of the site but that the defendants 
had forcibly built a chhappar (or kotha) 
and a khurli about six months before the 
suit and had also planted a manure-heap 
there. The defendants denied the plaintiffs’ 
title and alleged that they had been in 
possession for over 40 years. The Sub- 
ordinate Judge found that the plaintiffs 
were the owners of the sile, but dismissed 
the suit on the. ground that they had 
failed to prove their possession within 12 
years of the institution of the suit. On 
appeal by the plaintiffs the learned Dis- 
trict Judge upheld the finding of the trial 
Court that title wes with the plaintiffs, 
but holding that the defendants hed failed 
to prove adverse possession, as the chhappar 
in dispute had heen constructed seven 
years before the suit and the khurli was 
an unsubstantial structure, accepted the 
appeal and decreed the suit. The defend- 
ants preferred a second appeal to this 
Court but it was dismissed by Abdul 
Rashid, J., sitting in Single Bench. The 
learned Judge, following Daulu Mal v. 
Rawal Bakhsh (1), and Ganpat Rai v. Har 
Dial (2), held that on the facts found by 
the District Judge the case was govern- 
ed by Art. 144. He, however, granted a 
certificate fora further appeal under the 
Letters Patent. 

That the title in the sile in’ dispute is 
with the plaintiffs has been concurrently 
found by the Courts below and is no longer 
disputed. It appears that there was 
litigation between- ihe parties in 1892 
when the question of title was raised and 
decided in favour of the plaintiffs. A decree 
for possession was accordingly passed 
in their -favour and it was duly 
executed, -and a dakhalnama tiled. It has 
been contended on behalf of the appel- 
lants, however, that in the plaint the 
plaintiffs had alleged possession and 
dispossession within twelve years; mere proof 
of anterior title is not sufficient 


ea AIR 1980 Lah. 608; 122 Ind. Cas. 81; 31 PLR 


> (2) A IR 1933 Lah, 722; 146 Ind. Cas. 725; 34 P L 
R:1007;.6 RA 270, . 
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and that the plaintiffs must further prove 
that they had been in possession within 
twelve years of the suit. It has also been 
pointed out that the cases relied on by 
the learned Judge in Chambers have since 
been disapproved by a Full Bench of this 
Court in Behari Lal v. Narain Das (3). 
was held by 
the Full Bench thatin the two cases cited, 
the ruling of their Lordships of the 
Privy Council in Secretary of State v. Cheli- 
kani Rama Rav (4), had been given a 
much wider meaning than was warranted 
by the actual decision in that case, and 
that it is not correct to say that in every 
suit for possession, where the plaintiff 
had established his title, it lies on the 
defendant to prove his adverse possession, 
even though the plaintiff had come into 
Court alleging his possession and dispos- 
session. . The property in dispute in the 
case before the Full Bench was a, resi- 
dential house which was found to be in 
Possession of the defendant and it was 
held that it lay on the plaintiff to esta- 
blish his possession within twelve years 
of the suit. It must be held, therefore, that 
the present suit is governed by Art. 142 and 
not 144. ‘ 

In the case before us, however, the pro- 
perty in dispute was a taur, the major 
portion of which is still a vacant site. It is 
conceded by the plaintiffs’ learned Counsel 
that in cases relating to vacant sites pos- 
session follows title. lt is also well-settled 
that in such cases the mere fact that 
a trespasser has taken possession of a 
portion of a vacant site cannot affect the 
constructive possession of the real owner 
on the portion not trespassed upon. In 
such cases, the wrong-doer can by lapse 
of time gain title only tothe area actual- 
ly possessed by him, and in suits governed 
by Art. 142, it is only with regard to 
the portion of the site actually in pos- 
session of the defendant that the plaintiff . 
will be required to prove his possession 
within twelve years. It must be held, 
therefore, that qua the portion of the site 
which is still vacant, the suit has been 
rightly decreed. As regards the portion 
actually built upon by the defendants, the 
plaintiffs must show that this portion was 
a vacant site within twelve years of the 
suit, and if they succeed in proving this 

(8) 16 Lah. 442; 157 Ind. Cas. 686; A I R 1935 Lah 
475; 8 R L 135; 37 P L R 743 (B.B). 

(4) 39 M 617; 35 Ind. Cas. 902; A IR 1916 P © 21; 
43 TA 192; 31 M L J 324; 200 W N 1311; (1916) 2 M 
W N2224; 14 A L J 1114; 20 M LT 435; 4 L W 486; 18 
Bom. L R 1007; 25 C L J 69 (P. ©). 
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fact, their constructive possession within 
the statutory period will be presumed. 
Whether or not this has been proved in a 
particular case is a question of fact to be 
decided on the evidence. In the case be- 
fore us, the lower Courts have given no 
finding on the point, but we do not think 
it necessary to remand the case for this 
purpose. We have allowed Counsel to read 
to us the evidence, and after hearing him 
and taking into consideration the nature 
of the structures and their situation, have 
come to the conclusion that this portion of 
the site was vacant and unoccupied until 
about seven years before the institution of 
the suit, when the defendants constructed 
the kutha (or chhappar) on it. Therefore the 
plaintiffs’ possession within twelve years 
of the suit on this portion also must be 
held proved. 

1 would accordingly hold thatthe suit is 
not barred by Art. 142 and has been rightly 
decreed. The appeal fails and is dismissed 
with costs. 

Dalip Singh J.—I agree. 

N. Appeal dismissed. 


NAGPUR HIGH COURT 
Criminal Revision No. 186-B of 1935 
February 11, 1936 
Gromer, J. 

-  BAPULAL—Acovssp 
VETSUS 
EMPEROR—Oprosite PARTY 

Public Gambling Act (111 of 1867), ss. 3, 4—0. P. 
Amending Act (III of 1927)—'Common gaming house’ 
if includes a public road- Satta gambling on public 
road— Offence ~~ Offence under s. 3, essentials of— 
Accused not proved to be habitual frequenters of the 
particular site--Conviction under s. 3, legality of— 
Interpretation of Statutes- Penal enactment—In- 
tention of legislature must be given effect to. 

The definition of ‘common gaming house’ in the 
Public Gambling Act as amended by the Q. P. 
Amending Act UI of 1927, is wide enough to include 
a public road. 

Where two persons accepted money for satta 
gambling and the gambling was taking place ona 
public road and they are found present there for the 
purpose of gaming, they are guilty of an offence 
under s. 4, Public Gambling Act. 

In thecase of a public place used esa gaming 
house; s.3 would apply to a man who habitually 
used that spot, has his regular seat or stand there, 
but not to a casual gambler whether he handed over 
or accepted the money staked. Where there is 
nothing to show that the implications ofs.3 have 
been clearly put to the accused, nor is there anything 
to show that they are proved to have been habitual 
frequenters of this particular spot, a conviction under 
s. 3 is not proper. 

- Although a penal enactment has to be applied 
strictly, yet the obvious intention of the legislature 
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when expressed in clef: terms must be given effect 
to 


Cr. R. against an order of: the Sessions 
Judge, Akola. 

Order.—One Bapulal was found to be 
engaged in satta gambling in a public 
street. He has been convicted under ss. 3 


‘and 4 of the Public Gambling Act and 


sentenced to a fine of Rs. 100 under the 
first section and Rs. 50 under the second 
section. The case has been referred by 
the Additional Sessions Judge, 
with the recommendation that the convic- 
tion should be changed and recorded under 
s. 13 of the Act only. 

Similarly in another case one Bishenji 


has been convicted under these sections. 


and similarly fined for gambling .at the 
same time and place. These cases have 
been referred to me by the ‘Addi- 
tional Sessions Judge, Akola, with a re- 
commendation that the sentences under 
ss. 3 and 4 of the Public Gambling Act are 
illegal, that the convictions should have 


been under s. 13 of the Gambling Act in: 


each case and that they should be so alter- 
ed. This order will dispose of both these 
references. In this Court Bishenji has 


been represented by Counsel. The Crown. 


has been noticed but no cause has been 
shown against the references. 


The reason advanced by the learned. 


Akola,. 


Additional Sessions Judge is that inas-. 


much as this gambling was being 


carried on ina public road near the Cotton. 
Market, Akola, and as a road cannot be: 


considered to be acommon gaming house, 
therefore the sections have been impro- 


perly applied. The learned Judge quotes . 
the definition of the gaming house and. 


notes the wide significance of the conclu- 
sion of ıt “any place whatsoever”, but 
thinks that it should be interpreted. 


ejusdem generis with the preceding parti-- 
cular and specific words and so could not., 


apply to a public road. 


Cc. P. Amending Act, HI of 1927. The de- 


finition originally stood as below: 

“Common gaming house’ means any. house, walled 
enclosure room or place in which cards, dice, 
tables or other instruments of gaming are 
kept or used for the profit or gain of the person 


It is pertinent. 
to remark that the definition of gaming. 
house has been purposely widened by the... 


owning, occupying, using or keeping such house, - 


enclosure, room or place, whether by way of charge 
for the use of the instruments of ‘gaming or of 
the house, enclosure, room or place, or otherwise 
howsoever.” : ; 

The amended definitions contains two sub- 


sections, one dealing with gaming on the” 
market price of cotton or other commodities,. 
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“stock and shares, occurrence of rain, ete., and 
the second dealing ith other forms of 
gaming. The words Which are applicable 
to the present case are:— 
“ “Common gaming house’ means 
(1) in the case of gaming (a) on the market 
price of cotton......... any house, room, tent, 
enclosure, space, vehicle, vessel or any 
place whatsoever in which such gaming 
takes place......... n 


Tt has to be noted that the words ‘space’ 
and ‘any place whatsoever’ arenew. These 
‘latter words- are certainly the most general 

“thak can be conceived and the word ‘space’ 
“which precedes them is also an extremely 
wide word. There, I do not think that 
the argument of the Additional Sessions 
Judge is at all apposite. As one of the 
“preceding words is so wide and as the 
concluding words themselves are so wide 
jt’ seems impossible to restrict them in the 
way suggested. -Itis notorious that the 
forms of gaming aimed at by the legisla- 
ture by this amendment are often conduct- 
ed in the open, in bazars etc., and, that 
‘seems to be the reason why such wide 
-terms have been used. No doubt, a penal 
. enactment has to be applied strictly, but 
-the obvious intention of the legislature 
. when expressed in clear terms must be 
given effect to. I therefore hold that the 
definition of ‘common gaming house’ is wide 
enough to include a public road. 


‘Turning now to the proved facts of the 
case one finds that these two persons ac- 
cepted money for satta gambling. As 
‘such gambling was taking place on a 
public road which was a common gaming 
house according to the definition and 
these two persons were found present 
there for the purpose of gaming, tliey had 
cammitied an offence under s. 4. It is no 
‘argument ‘to say that they might have 
been convicted under s. 13 also. The 
‘Criminal “Procedure. Code allows convic- 
tions under two sections in such circum- 
stances: See s. 235 (2), Criminal Proce- 
dure Code. 

The question still remains, however, 
whether the conviction under s. 3 of the 
Public Gambling Act was justified. In that 
section the words ‘owner or occupier’ seem 
to refer to. private places and would not 
be. applicable to a public road. The only 
words .of. this section. which could possibly 
. apply to the present case are: 

“whoever, having the use of any place situate 
within the limits to which this Act applies,...... uges 
‘the- same asa common gaming house.” : 

Now .it.is possible to argue that each 
«member of the public has the use of a 
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public road, but what is meant by the 
phrase ‘uses the same as a common gaming 
house’? Ido not think that the phrase 
could apply to a person who is simply 
caught on one occasion gambling on a 
public road, for, if so, s. 3 would be appli- 
cable to every person to whom s. 4 ap- 
lies, that is, every person found on the 
‘public road who is there for the purpose 
of gaming. Section 3 contemplates a more 
serious offence than s. 4 as the respective 
punishments will show and it is evidently 
aimed at the keeper of a gaming-house 
or other persons who habitually come 
within the same category. In the case of 
a public place used as a gaming house, 
s. 3, would, I think, apply toa man who 
habitually used that spot, has his regular 
seat or stand there, but notto a casual 
gambler whether he handed over or accepted 
the money staked. In the present case 
there is nothing to show that the impli- 
cations of s. 3 have been clearly put to 
the accused, nor is there anything 
to show that they are proved to 
have been habitual frequenters of this 
particular spot. In these circumstances, 
Lam of opinion that the convictions 
under s. 4 sre correct but not those 
under s. 3. I therefore accept the refer- 
ence but notin the manner recommended 
by the Additional Sessions Judge. I set 
aside the convictions and sentences 
under s. 3 and maintain those under 
s. 4 of the Public Gambling Act. ‘The 
fines paid under the former section must 
be refunded. 


N Reference accepted. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1280 of 1935 
December 19, 1935 
Barpg, J. 

Firm HIRA LAL-NARAIN DAS—Dzorze- 
HOLDER-—DEFENDANT-—-APPELLANT 
versus 
DHARAM CHAND—PLaINtTIFF AND oTHERS— 

DEFENDANTS——RESPONDENTS 

Succession Act (AXXIX of 1925), s. 63—Persons 
signing will in token of consent—Whether can -be 
held to be attesting witnesses—Will—Attestation, 

Persons who have signea a document in token 
of their consent can be held to be attesting wit- 
nesses if all the conditions laid down in s. 63, 
Succession Act, are otherwise fulfilled. The mere fact 
that the witnesses signed the document in token 
of their consent cannot prevent their being looked 
upon as attesting witnesses also. Shiam Sunder 
Singh v. Jagannath Singh (1), explained, Jagannath 
Khan v. Bajrang Das (2) and Neelima Basu v. 
Jaharlal Sarkar (3), referred to. 
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S.C A.-from a decree of the District 
Judge, Jullundur, dated April 1, 1939. 
` Messrs. N. L. Sadana and Nawal Kishore, 
for the Appellant. 
Mr. Indar Dev, for the Respondents. 
Judgment.—The pedigree table of the 


parties may be briefly stated : 
DHANI NATH 
| 








| 
Raja Rim Lachhman Das 
| ‘ 
fete + 

| ap Aa | | 

Nand Lal Lekh Raj Lal Chand Mohan Lal 
l 
Dharm Chand 
(Plaintiff) 


There was a firm styled Dhani Nath-Raja 
Rem against whom a decree was obtained 
by another firm styled Hira LalNarain 
Das. In execution of the decree a shop 
was attached but an objection was raised 
by Dharm Chand, plaintiff, that it was 
his sole property by virtue of a will made 
by his grandfather Raja Ram. | The ob- 
jection having been dismissed, he instituted 
the present suit to establish: his title. One 
of the main issues in the case was whether 
the will on which the plaintiff based his 
title was genuine and duly proved. Accord- 
ing to s. 63, Succession Act, i 
was required to be attested by two wit- 
nesses. The contention on behalf of the 
defendants was that the necessary attesta- 
tion was not proved. The learned District 
Judge’ has held that it was proved by the 
evidence of Nand Lal and Lekh Raj. The 
will was also held to be genuine in view 
of other facts and the plaintiff's suit was 
decreed by the learned District Judge. It 
is from this decision that the present appeal 
has been preferred. 


The sole point argued before me was 
whether the attestation of the will had 
been proved in accordance with law. It 
was contended that the witnesses Nand Lal 
and Lekh Raj had signed the will only in 
token of their consent to the disposition 
of property made thereby and that in the 
circumstances they could not be considered 
to be attesting witnesses within the meaning 
of s. 63, Succession Act. In support of this 
contention reliance was placed on a ruling 
of their Lordships of the Privy Council re- 
ported as Shiam Sunder Singh V. Jagan- 
nath Singh, (1). A somewhat similar ques- 
tion arose in that case and it was held that 

(1) AIR {927 P © 248; 106 Ind. Cas. 534; 4 OW 


5. 30 Bom. L R110; 27L W7,1 LT 40 All, 
NE ee. {70 LJ 101; 26 ALJ 28;54 MLJ 43; 32 


E W N 305; 2 Luck. 640 (P.O). 


GULAI v. SRIPAL (OUDH) 


1925, this will. 
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the signatures of the sons to a will made 
by the father were in token of their consent 
and that they herefnot attesting witnesses. 
There were, however, other attesting wit- 
nesses in the case and. the contention of 
the sons that they were only attesting wit- 
nesses was not accepted in view of all the 
circumstances. I donot think this ruling 
lays down that persons who have signed a 
document in token of their consent cannot 
be held to be attesting witnesses even if 
all the conditions laid down ins. 63, Suc- 
cession Act, are otherwise fulfilled. It is 
not disputed that these conditions were 
folfilled in the present case and the mere 
fact that the witnesses signed the document 
in token of their consent cannot, in: my 
opinion, prevent their’ being looked upon 
as attesting witnesses also. It has been 
held by the Calcutta High Court in Jagan- 
nath Khan v. Bajrang’ Das 62 Ind. Cas. 97 
(2), following two previous decisions of the 
same Court, that a scribe may be held to 
be an attesting witness if the conditions 
as regards attestation are otherwise satis- 
fied. In Neelima Basu v. Jaharlal Sarkar 
(3), it was held that if the conditions for a 
valid attestation under the Transfer of Pro- 
perty Act, are fulfilled, there is nothing in 
law to prevent a Sub-Registrar from being 
treated as an attesting witness even though 
the signature of the Sub-Registrar might 
have been made merely to satisfy the re- 
quirements of the Registration Act. The 
present case appears to me to stand on’ a 
similar footing. In my opinion the decision 
of the learned District Judge is correct. -T 
dismiss the appeal with costs.’ 
An oral request was made for a certificate 
to file an appeal under the Letters Patent. 
I grant the necessary certificate. 
Appeal dismissed. 


N. 
a® 62 Ind. Cas. 97; A I R 1991 Cal. 208; 48 C 


(3) A I R1934 Cal. 772; 151 Ind Cas. 1063; 610 
525; 38 O W N 753; TR O 216. l 





OUDH CHIEF COURT 
Second Civil Appeal No. 259 of 1934 
March 17, 1936 i 
, Zia-Ut-Hasan, J. f 
GULAI PLAINTIFF —APPELLANT 
versus pas 
SRIPAL-—DEFENDANT—RESPONDENT 
Practice—Appeal—Findings of fact based on ihn- 
struments of title, whether can be challenged— 
‘Khasra’, if instrument of title. 4 
Where the khasra itself isthe instrument which 
confers or embodies rights, the khasra ond the map 
are not merely historical materials but are within 
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the phrase “instruments of _ title or otherwise the 
direct foundation of rights”. \Balladh Das v. Nur 
‘Mohammad (3), followed. 

A finding based upon documents which are instru- 
ments of title and not merely historical materials, can 
be challenged in second appeal even if it is a 
finding of fact. Amjad Hussain v. Nawab Ali (1) and 
Wali Mohammad v. Mohamad Bakshi (2), followed. 


S. ©. A. against the decree of the Addi- 
tional Subordinate Judge, Gonda, dated 
May 14, 1934. pss hee 


Mr. Kashi Prasad Srivastava, for the Ap- 
pellant. 

Mr. Bhagwati Prasad Srivastava, for the 
Respondent. , i 


Judgment. The plaintiff-appellant Gulai 
and Sripal, the défendant-respondent, are 
sons of one Mathura Brahman by two wives. 
The suit from which this second appeal 
arises was brought by Gulai for possesion 
of grove plot No. 250 of village Bilbharia in 
the Gonda District by demolition of a ghari 
erected by the defendant thereon and for 
récovery of Rs. 25 as damages for cutting 
and appropriating a tree and some bamboo 
clumps. 

The defendant denied the plaintiff's title 
to the plot in question and set up exclusive 
title in himself. He also denied having cut 
away any trees or bambcos. 

The trial Court appointed a Commissioner 
to find out whether the trees said to have 
been cut away by the, defendant and the 
ghari in dispute stood in plot No. 250 or not. 
The Commissioner reported that the trees 
were on plot No. 250 but that only a portion 
of the ghari was in that plot. The trial 
Court held that while the plaintiff had 
proved his exclusive title io the plot in 
dispute, the defendant had failed to 
substantiate his claim to the plot. It, there- 
fore, decreed the plaintifi’s suit for posses- 
sion by removal of that portion of the ghari 
which was in plot No. 250 and for Rs. 2 
damages about the trees. The defendant 
appealed against the decree of the trial 
Court and the learned Additional Subordi- 
nate Judge came to the finding that both 
parties were joint owners of plot No. 250 and 
that the plaintiff was not entitled to get ihe 
ghari of the defendant demolished withcut 
bringing a suit for partition of tLe plot. 
He, therefore, .allowed the appeal, set aside 
the decree ofthe first Court and dismissed 
the plaintiffs suit with costs. . 

The plaintiff brings this second appeal 
and challenges the finding of the lower 
Appellate Court thet the plot in question 
belongs jointly to the parties. It was con- 
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ceded that the finding in question is a finding 
of fact but reliance was placed on the case of 
Amjad Husain v. Nawab Ali 1936, O. W.N. 
100 (1)in which the Hon'ble Chief Judge and 
Mr. Justice Nanavutty following the Privy 
Council ruling in Wali Mohammad v. 
Mohammad Bakshi, L. R. 57 L A. 86 (2) held 
that a finding based upon documents which 
are instruments of title and not merely 
historical material can be challenged in 
second appeal even if it is a finding of fact. 
Inthe present case the lower Appellate 
Court has based its finding on Ex. A-12 
which is khetauni for 1329 Fasli and on 
Exs. A-10 and A-11 which are khasras for 
1327 and 1329 Fasli, respectively. In the 
khetauni, plot No. 250 is recorded as in the 
possession of Gulai and Sripal both, while 
in the khasras it is recorded as in the 
possession of Gulai “waghaira”. It is 
argued that these documents are instru- 
ments of title within the meaning of the 
ruling cited above. I think the contention 
of the learned Advocate for the appellant is 
right. No other instrument of title has been 
produced by either party and in the case of 
Baliabh Das v. Nur Muhammad, 1936 O. W.. 
N. 153 (3) their Lordships of the Judicial 
Yommittee say where tue khasra itself is: 
the instrument which confers or embodies: 
rights, the khasra end the map are not: 
merely historical materials but ‘are within. 
the phrase “instruments of title or otherwise: 
the direct foundation of rights’. I am, 
therefore, of opinion that the nnding of the. 
lower Appellate Court in. this case can be 
examined in second appeal. 

As said above, Ex.A-12 clearly mentions 
Sripal’'s name along with Gulai's about the 
plot in question and Exs. A-l and A-11 also 
show as if Gulai had a co-sharer. or co-sharers 
with Lim inthe plot. It is said, however, 
that these entries were wrongly and dis- 
honestly made by the village patwari who is 
said to be inimical to the plaintiff-appellant. 
No doubt, as the Cou.t below has remarked, 
there is no direct evidence of the alleged 
enmity of the patwart beyond the plaintiff's: 
own statement but there are, tomy mind, 
circumstances in the case which clearly go 


(1) (1936) O W N 100; 161 Ind. Cas. 158; 1936 R D 
35; 19360 L R147; 8R O 307; A I R 1936 Oudh 


K 57 1 A 86; 122 Ind. Uas. 316; A I R 1930P O 
91; (1930) A L J 292; Ind, Rul. (1930) PC 124; 31 
PLR 145; 31 LW 321; 32 Bom. L R 480; 51 O LJ 
518: 11 Lah. 199; 59 M L J 54 (PO). 

(3) (1936) O W N 153; 160 Ind. Cas. 579; 193601 
R 100; A IR 1936 P O83; 1936 A L R203; 8R PO 
161; 2 BR 202; 38 P L R 182; 400 W N44% 17P L 
TIM, 70 M L J 455 @ ©). 
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to support the allegation that the entries in 
Exs. A-10, A-l1 and A-12 are not correct. 

The plot in question is in the zamindari 
of the Ajudhia estate, and so far hack as 
1912, the estate tried to resume the plot in 
question as well as two other plots. This 
suit was brought against Gulai alone but it 
was dismissed and it was held that the 
grove in question belonged to Gulai and 
rent was assessed on it (Ex.1). Then, in 
1921 the Ajudhia estate again served Gulai 
with notice for his ejectment from plot No. 
250 as well as fromthe other two plots 
which were also the subject-matter of the 
litigation of 1912. This suit was also dis- 
missed. These judgments may not have a 
binding effect against the respondent but 
they are undoubtedly of great evidentiary 
value under s.130f the Indian Evidence 
Act. The khasra for 1331 Fasli (Ex. 11) 
records Gulai’s name alone in respect of 
the plot in question. What is very 
significant is that the defendant-respondent 
had to admit that he never paid rent for 
the plot in suit, and the plaintiff's evidence 
shows that it is he who has been paying 
rent to the zamindar. 

In view ofall the above circumstances, I 
am clearly of opinion that the finding of the 
trial Court was correct. The appeal is, 
therefore, allowed with costs, the decree of 
the lower Appellate Court set aside and 


that of the Court of first instance 
restored. 
D. f Appeal allowed. 


pana 


LAHORE HIGH COURT 
First Civil Appeal No. 1859 of 1933 
- December 5, 1935 
Tex Caanp AND DALIP SINGH, JJ. 
Musammat KOSHALIA AND ANOTHBR— 
PLAINTIFFS—APPBLLANTS 
VETEUS 
RIAZ-UD-DIN AND oruseys—Dzrenpants— 
RESPONDENTS 
Fatal Accidents Act (XIII of 1855), s. 1—‘Normal 
expectation of life —Actuarial tables of Insurance 
Companies—Whether a good basis for considering— 
Civil Procedure Code (Act V of 1908), 0. ALI, r. 22 
—Cross-objection—Time for filing—Use of word 
‘within’, significance of. h © 
Actuarial tables of insurance companies furnish a 
more correct basis for determining the normal 
‘expectation of life’ of the deceased in cases arisin, 


under the Fatal Accidents Act. a 


Order XLI, r. 22, Civil Procedure Oude, lays 
down that a respondent may cross-object provided 
he does so“ within one month from the date when 
he receives nutice of the hearing of the appeal.” The 
use of the word “within” would fix two limits: 
an anterior limit starting from the date of receipt 
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of the notice and a posterior limit of ona month 
after that date. The “ cross-objections " filed before 
that date would not bg cross-objections at all in the 
strict legal sense of th® word. ‘a i 

F.C. A. from the decree of the . Senior 
Sub-Judge, Kangra, dated August 11, 1933. 

Messrs. Mehr Chand Mahajan and Mehr 
Chan Sud, for the Appellants. 

Mr. Mohammad Sharif and Mr. Nasar 
Muhammad for Mr. Abdul Haye, for 
the Respondents. f 

Dalip Singh, J—Tuis appeal arises out of 
a suit brought by Musammat Koshalia and 
Musammat Shakuntla, the mother and 
widow of Jagat Ram, deceased, who was 
killed in a motor accident by acar belonging 
to Mr. Muin-ud-Din, I. C. S., son of Mr. Riaz- 
ud-din, Superintendent of Police, and driven 
by Muhammad Bashir, defendant No. 2, the 
chauffeur of Mr. Muin-ud-din. The suit was 
under the Fatal Accidents Act and. the 
amount of damages claimed was Rs. 10;000. 
The trial Court held that there had been 
negligence on the part of the chauffeur Mu- 
hammad Bash r, defendant No. 2, and that 
Mr. Riaz-ud-din, who was his temporary 
master, was also liable for the tortious act- 
of the chauffeur. Accordingly, after consi-: 
dering the evidence the trial Court held that 
Jagat Ram, deceased, was earning about 
Rs. 20 a month at the time and out of this: 
sum of Rs. 20 was likely to give or was 
actually giving about Rs. 10 per month to 
his mother and widow, the claimants. Al- 
lowing Rs. 4 as the maintenance amount for 
the mother and Rs.6 as the maintenance 
for the widow and taking the “normal age” 
as 50 he held that the mother was entitled 7 
to Rs. 576 and tbe widow to Rs. 1,944. Look- 
ing to the fact that the sum was to'be 
paid in one amount and not by monthly 
instalments, he ellowed Rs. 500 t> Musame: 
mai Koshalia, the mother, and Rs. 1500:to 
the widow, Musammat Shakuntla. The total 
amount came to Rs. 2,000 and a decree for 
this amount and proportionate costs exclu-- 
sive of court-fee, was passed in favour of: 
the plaintiffs ageinst the defendants. Out 
of this amount Musammat Koshalia was held 
entitled to recover Rs. 500 and one-fourth . 
proportionate cosis and Musammat Shas: 
kuntla to recover Ks. 1,500 and three-fourths! 
proportionate costs. The suit was brought’. 
in forma pauperis, and-the learned Judge 
cirected that the amount of court-tee," . 
Rs. 712-8-0 would be -paid by the parties as’ 
follows: i kih 
Rs. 142 0 0... 
428 8 Q ae s 
142 0 0: 


Musammat Koshalia 
Musammat Shakuntla ,, 
Defendants 2 
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_ The plaintiffs have come in appeal claim- 
ing that the sum allowed is too small and 
-that a-sum of Rs. 5,008 should have been 
allowed to them by way of damages. The 
defendants did not appeal but cross-objec- 
tions were filed under O. XLI, .r. 22, Civil 
Procedure Code, on behalf of Mr. Riaz-ud- 
din. In the cross-objections it was objected 
that the finding of the learned Judge, that 
the accident was due to the negligence of 
the chaufeur, was not correct, that the death 
was due to thenegligence of the deceased 
himself and that tLe amount of damages 
awarded by the lower Court was excessive 
and the prospects of Musammat Shakunt- 
la's re-murriage had not been considered by 
the Court in assessing it. As the “cross- 
objections” went to the root of the case, 
whereas ti.e «ppeal only affected the quan- 
tum of damages, we decided to hear the 
“eross-objections” first. A preliminary 
objection was raised by the learned Counsel 
for the appellants that the “cross-objec- 
tions” were not cross-objections in law, 
because they had been filed before notice 
of the date of hearing of the appeal was-sent 
to the parties. The fact- appears to be 


correct, and from the record it seems that. 


notice of the hearing of the appeal was not 
sent tothe respondenis until some time in 
February 1935. ‘The “cross-objections” were 
filed on February 23, 1934. The appeal 
was filed’ on November 13, 1933, and was 
admitted to a Division Bench on December 
8, 1933. It appears that the respondents 
took the, notice for printing of the paper- 
book as notice of the hearing of the appeal. 
The result is somewhat curious, but there 
can be no doubt on the law. Order XLI, 
T. 22,lays down that a respondent may cress- 
object provided he does so, “within one 
month from tLe date wen he receives notice 
of the hearing of the appeal.” The use of 
the word “within” would fix two limits; an 
anterior limit starting from the date of 
receipt of the notice and a posterior limit 
of one month after that date. The “‘cross- 
objections” filed before that date would not 
be cross-objeciions at ell in the strict legal 
sense ot the word. Ji for instance the bp- 
peal had been withdrawn after being admit- 
ted to a Division Bench in December 1933, 
before February 1935, the mere fact that 
the cross-objections had been filed on 
February 23,1934, would not entitle the 
respondents to have the “cross-objections” 
heard. 

This was conceded by the learned Counsel 
for the 1espondents and it eppears to me to 
be incontestable. Mr. Riaz-ud-din died on 


162—43 & 44 
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or about March 15, 1934, and his legal re- 
presentatives never applied that the “‘cross- 
objections” already filed should be treated 
as their cross-objections, nor did they file 
any fresh cross-objections. The difficulty, 
therefore, arises that the cross-objections 
actually filed, are cross-objections by Mr. 
Riaz-ud-din, which were liled before the 
date when the right to putin cross-objec- 
tions had accrued. Mr. Riaz-ud-din has since 
died. It is impossible to attach these “cross- 
objections” to him as he died before the issue 
of tne notice of the date of hearing of the ap- 
peal; nor is it possible on this record to attach 
these “cross-objections” to his legal re- 
presentatives or to extend the time under 
O. XLI, r. 22 because after looking at 
the record there is no power-of-attorney or 
vakalatnama in favour of the learned Conn- 
sel appearing for the respondents, nor on 
behalf of the Counsel who filed the cross- 


objections on behalf of the legal repre- 


sentatives of the deceased. It is, therefore, 
impossible to attach these ‘‘ecross-objections” 
to the legal representatives, for the Counsel 
appearing has no power to act on their be- 
half; and to treat these cross-ohjections as 
being now filed on behalf of the respondents, 
would be to allow the Counsel to act on 
benalf of the legal representatives. The 
preliminary objection, therefore, must, in 
my opinion, prevail and the “cross-objec- 
tions” must be dismissed with costs. 
Turning now tothe appeal of the plain- 
tiffs-appellants, the learned Counsel has 
addressed us at lengih, pointing out that 
there is nothing to show tha; Jagat Ram 
waa not earning Rs. 20 per mensem exclusive 
of his own board and lodging, that the 
accounts which have been put in in support 
of this statement by his employer Jagan Nath 
have wrongly been rejected by the tral 
Court and that Musammat Koshalia’s evi- 
dence proves that Jagat Ram used to give her 
the whole of this Rs. 20 per mensem which 
he had been earning for some time previous- 
ly afier he gave up reading in school and 
became a full-time worker in the shop 
of Jagan Nath. I must say I am 
unable to see why the trial Court seems to 
consider these accounts unreliable. It is true 
that the employer does not keep a roznam- 
cha but he keeps a roker or daily cashhdok 
and it was not unusual to find a small shop- 


‘keeper keeping notuing more than a daily 


casibook and a khata bahi. However the 
real point ihat arises in this case is a very 
short ome, and it is unnecessary to go at 
length into the evidence on the record. 
Even on the learned Judge’s own finding, 
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Rs. 10 was a fair amount to take as the 
contribution of Jagat . Ram towards the 
maintenance of the plaintiffs. It may also 
be taken that the trial Court was right in 
dividing this sum in the proportion of Rs. 4 
to the mother Musammat Koshalia end Rs. 6 
to the widow Musammat Shakuntle. There 
is no ‘evidence on the record to show why 
the learned Judge fixed the normal age of 
the parties at 50 years. From the actuarial 
tables of the Oriental Life Assurance Co., 
Ltd., it would appear that the “expectation 
of life” at the age of 20 is 36°8 and the “ex- 
` pectation of life” at the age of 39, which is 
the age of Musammat Koshalia, is 23. 


The normal “expectation of life”. of Jagat- 


Ram atthe age of 23 would have been 346. 
It seems tome, therefore, that proceeding 


on the lines of the learned trial Judge, but : 


taking the actuarial tables as furnishing 
a more correct basis for the normal “ex: 
pectation of life’ than the rough figure of 
50 years taken by him, the amount due to 
Musammat Koshalia at the rate of Rs. 4 per 
mensem for 23 years would come to Rs. 1104 
and the amount due to Musammat Shakunt- 
la at Rs. 6 per mensem for 35 years as being 
the “expectation of life’ for Jagat Ram 
would come to Rs. 2,520; adding the two 
amounts the total would come to Rs. 3,624. 
Taking . into consideration the somewhat 
slender chance of re-marriage possessed by 
Musammat Shakuntla, tomy mind a remote 
contingency, having regard to the fact that 
the Suds as a rule, as is well-known, do not 


favour widow re-marriage, and also taking. 


into account that the amount is being paid 
in a lump sum and not by monthly instal- 
ments, I consider that a sum of Rs. 3,000 
would be a fair amount to allow. This sum 
of Rs. 3,040 would be divided between the 
plaintifis, Rs. 1,000 to the mother Musammat 
‘WWoshalia and- Rs. 2,000 to the widow Mu- 
‘sammat Shakuntlea. 
would be entitled to proportionate costs on 
this amount in both Courts from the estate 
of Mr. Riaz-ud-din and from the person and 
estate of Mohammad Bashir, defendant 
No. 2. In the trial Court the court-fee, 


which ‘amounted to Rs. 712-8-0 youd be. 


paid as follows: 


Rs. 2862-8-0, the court-fee on Rs. 3,000 


decreed, payable by defendants, . 
Rs, 150 payable by Musammat Koshalis. 
Rs. 300 payable by Musammai Shakuntla. 


The appeal is not a pauper appeal :and. 


so no trouble arises about the distribution 
of court-fee therein. The appellants will 
get proportionate cosis on Rs, 1,000, by 
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Both the plaintiffs . 


‘Rs. 150 for making a 


suggested that no offence was 


16210 


which sum the amount decteed by the trial 
court has been enfianced in appeal. If* any 
of the sums decreed by the trial Court 
have already been realized by the Crowns 
proportionate amounts by way of adjust- 
ment will of course be taken or returned 
according as may be necessary to arrive at 
tbe result given above. The full amount 
spent by the plaintiffs in having the paper- 
book printed shall be recovered trom the 
defendants-respondents. 

- Tek Chand, J.—I agree. 

N. Order accordingly. 
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ALLAHABAD HIGH COURT 

Criminal Revision Application No. 1003 

of 1935 
February 6, 1936 
ALLSOP, J. 
FARIDUDDIN KHAN-—APPLICANT 
versus i $ 
EMPE ROR-—OPPoSsITE PARTY 

Penal Code (Act XLV of 1860), s. 182—False 
report to Police—When amounts to offence under 
s. 182- Criminal trial—Revision—Death of appli- 
cant after filing reviston—High Court, if can take 
action suo motu. ~ 

In deciding as to whether a false report made 
to the Police amounts to an offence under s. 182, 
Penal QOode, the question is not whether the report 
was one of a cognisable crime but whether it was 
of such a nature as might’ be supposed to lead the 
Police to make use of their lawful powers to the 
injury or annoyance of any person. 

Where the applicant has died after making a 
revision application, the High Court can take 
action suo motu, if the record indicates that there 
is sufficient reason to do so, 

Cr. R. App. from an order of the Additional 
Sessions Judge, Bareilly, dated August 30, 
1935. - 

Mr. Mansur Alam, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. | 

Order.—This is an application in revision. 
The applicant was sentenced to a fine of 
4 | false report to the 
Police. The fine was imposed under the 
provisions of s. 182, Indian Penal Code. 


Phe report made was to the effect that a man 


called Nawab had been seen near the shop 
of the applicant disguised in’ a burqa arm- 
ed with a knife and: -asking for one Ram 
Dayal. The Magistrate has found that the 
report was absolutely false. It. has been 
committed 
under s. 182, Indian Penal Code; because 
the report. was not the report of a cog- 
nisable crime. The question of course is 
not whether the report: was one of a cog- 
nisable crime but whether it was of suck 
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a nature as might he supposed to lead the 
Police to make use of, their lawful powers 
to the injury or annoyance of any person. 
The suggestion in the report was clearly 
that Nawab was going about armed and 
disguised inorder to murder or 
serious injury toRam Dayal. The Police 
on receiving that report would naturally be 
supposed to exercise their lawful powers 
under ss. 149,150 and 151, Criminal Pro- 
cedure Code, tothe annoyance and injury 
of Nawab. There is certainly no force in 
the suggestion that the report, if false, was 
not one which would lead to punishment 
under s. 182, Indian Penal Code. I may 
mention thatit has been brought to my 
notice that the applicant hes died since he 
made the application. As however any 
case can be brought to the notice of this 
Court by any parson and as this Court will 
thereafter take action suo motu if the record 
indicates that there is sufficient reason to 
do so, it does not matter whether theap- 
plicant is deador not. The record is be- 
fore the Court and there is no reason toin- 
terfere with the orders of the Courts below. 
The application is rejected. 

D. i Application rejected. 





LAHORE HIGH COURT 
Second Civil Appeal No. 944 of 1935 
January 6, 1936. 
4 ADDISON AND ABDUL RASHID, JJ. 
“UMAR HAYAT—Derenpant—APPELLANT 
A VETSUS 
NAZAR MUHAMMAD AND otanrs— 
PLaIntizrs—ResPONDENTS 
Custom (Punjab)—Succession—Nekokara Qureshis 
of Jhang District—Sister succeeding brother—Sons 
succeed her—Property of sister self-acquired—~Hus- 
band succeeds in absence of sons. 
Among Nekokara Qureshis of Jhang District where 
‘a sister succeeds her brother she is succeeded by 
her sons, but if there are no sons, her husband 
does not succeed, If, however, the land in question 
is the self-acquired property of the sister her husband 
would succeed in the absence of sons, 


S.C. A. from the decree of the District 
Judge, Sargodha, dated February 19, 1935. 

Messrs. Nand Lal and Bhagwat Dayal, 
for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Addison, J.—The sole question in this 
second appeal is whether the husband 
of Musammai Nur Bibi, deceased who 
succeeded after the death of her mother to 
“the land, the last male holder of which was 
her brother, is the heir to that land or 
“whether the collaterals sre. The parties 
are Nekokara Qureshis of Jhang District 
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and follow custom. The latest riwaj-i-am 
of that District was prepared in- 1929 and 
the relevant questions are .Nos. 74,76 and 
79. According to question No. 76 when a 
woman dies holding property in her own 
right, her sons will first inherit it but if 
there are no sons, then her husband succeeds 
and after him daughters. This question 
corresponded to question No. 26 in the 
former riwaj-i-am where it was clearly 
brought out what the meaning of ‘holding 
property in her own right’ was, namely, 
holding property which was her own self- 
acquisition. Ib seems clear that in the new 
question and answer No.. 76 ‘holding pro- 
perty in her own right’, means that. l’urther 
it is stated in answer to: question No. 79 
that sisters have the same rights as un- 
married daughters till their marriage as 
Jaid down in the answer to question 
No. 39. Itis added that in cases when in- 
keritance devolves on sisters, sisters’ sons 
would: succeed to their mothers’ shares in the 


‘absence of their mothers, but the husband 


of a sister is not entitled to succeed in 
any case. It is obvious from a considera- 
tion of the answers to these two questions 
that where a sister succeeds her brother 
she is succeeded by her sons, but if there 
are nosons,as in the present case, her 
husband does not succeed. If, however, 
the land in question is the self-acquired 
property of the sister, her husband would 
succeed inthe absence of sons. In this 
case it wasnot her self-acquired property. 
The decision of the District Judge is, 
therefore, correct and we dismiss the appeal 
but make no order as to costs in this 
Court. 

Ne Appeal dismissed. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 843 
of 1935 
January 17, 1936 
NIAMAT ULLAH, J. 

KALLAN BEG AND OTHERS—-ÅPPLICAN'YS 
VETSUS 
EMPEROR—Oprosits Party 

Criminal Procedure Code (Act V of 1898), s. 100—~ 
“So confined’ in s. 100, scope of—Polue Officer 
executing search warrant, whether should look to its 
legality—Constables executing warrant under colour 
of office and in good faith—Technical jlaw in 
warrant—Persons against whom it wis issued, whe- 
ther have right of private defence~Criminal trial 
—Private defence. o 

The words “so confined’? in s.. 100, Crimins] 
Procedure Code, should be taken in the context iu 
which they occur, and should be taken to imply 
“believed to be so confined.” The section, which 
in this respect is not happily worded, lays down 
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that it sis for the Magistrate to find whether there 
are reasons for believing that any person is in 
wrongful confinement ; and if he is so satisfied and 
issues‘a searcn warrant, the Police. Officer, to whom 
the warrant is addressed, has merely to execute it 
according to its tenor. He must search for the 
erson believed by tho Magistrate to be unlaw- 
y detained. The Officer chargéd with the exe- 
cution of the warrant is not expected to disregard 
the finding of the Magistrate,.and all that he is 
to do is to search for the person in question and 
to take him to the Magistrate. © ` 
Where constables are acting’ under colour of 


their office in executing a search warrant ina vill- 
not ` strictly justi- - 


age.even if their acts are 
fiable, by law, the villagers have no right of pri- 
‘vate defence, since the constables are acting in 
good faith. Any technical flaw, therefore, in the 
warrant is immateriel in considering the question 
whether the. villagers acted in the exercise of their 
right of private defence g 

Cr. R. App.`from an order of the Sessions 
Judge, Bareilly, dated October 14, 1935. 

Messrs. Saila Nath Mookerjee and Shri 
Ram, for the Applicants. 

The Assistant Government. Advocate, for 
the Crown. 4 

Order.—This is an application ‘for revi- 
sion of an.order of the Sessions Judge, 
Bareilly, in appeal from an, order of a 
Magistrate of that District convicting the 
applicants under ss. 147, 332/148 and,225-B- 
149, Indian Penal Code. The Magistrate 
sentenced each of the -accused to nine 
months’ rigorous imprisonment. On appeal 
the learned Sessions Judge reduced the sen- 


“ tences.of some to three months’ rigorous im- 


prisonment and of others to six months’ rigo- 
rous imprisonment. The gist of the.o tence 
with which the applicants were charged is 
that on February 23, 1935, they attacked 
two constables and a few chaukidars, who 
had gone to village Parewa to searca 
Musammat .Mohania and to bring her to the 
Court of the Magistrate who had issued 
a warrant under s. 100, Criminal Procedure 
Code, attempted to prevent the constables 
from taking Musammat Mohania. One of 
the applicants, namely Kallan Beg, has 
since died, and his case requires no fur- 
ther considerations. ‘The remaining 11 ac- 
cused are -Kurmi and Chamar, residents of 
village Parewa. The facts found by both 
the lower Courts may be briefly stated. 
Rammu Chamar of village Ugethi, District 
Budaun, made an application to a Magis- 
trate of his District complaining that his 
wife Musammat Mohania, had been enticed 
away by Mohan Chamar, a resident of 
village Parewa. The application was sup- 
ported by an affidavit, in which it was stat- 
ed that Mohan intended to sell Musammat 


' Mohania somewhere in the Punjab con- 
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trary to the wishes of the woman. Rammu 
prayed that a search warrant under s. 100, 
Criminal Procedureg Code, be issued and 
Musammat Mohania be brought to the Court. 
A search warrant was issued and. sent to 
the “Sub-Inspector in charge of Thana 
Bhojepura,” whichis in Bareilly District. 
Village Parewa, where Mohan resided, is 
within the Police. Circle Bhojepura. The 
warrant was sent through the District 
Magistrate and the Superintendent of Police, 
Bareilly. It was received at Bhojepura on 
February 21, 1935, when the Sub-Inspector 
in charge of the thana was on leave. The 
head-constable who acted for him received 
the warrant and deputed two constables, 
Safdar Ali and Vakil Ahmad to proceed to 
village Parewa and make a search for 
Musammat Mohania-in the house of Mohan 
and to take her as directed in the war- 
rant. 

The two constables, accompanied by 
Rammu and two other Chamars of Budaun 


-and two chaukidars, reached village Parewa 


-on the morning of the 23rd. When they 
arrived at Mohan’s house Musammat Moha- 
nia was found warming herself over a 
fire in the courtyard. The constables took 
her into custody and dragged her for about 
80 or 90 yards. It was admitted on behalf 
of the prosecution that she was unwilling 
to leave Mohan's place and that she shouted 
for help. A large number of villagers 
were attracted to the scene and attempted 
to rescue her from Police custody. In the 
scuffle which ensued injuries were caused 
to the constables, one chaukidar and two 
of the three Chamars of the Budaun District. 
Among the villagers Kallan Beg, who has 
since died, and the applicant Khem Karan 
also received injuries. It has been found 
by the lower Courts that before the conflict 
between the villagers and the Police party 
assumed serious proportion, some villagers 
appeased the rest of them, saying that the 
Police were taking . Musammat Mohania 
under a warrant, which was in order, and 
that ‘thereafter, the villagers did their best 
to smooth matters over. On the report of 
the constables the applicants were prose- 
cuted for the offences already mentioned. 
The story told by the accused was that 
the Police arrived at about 4 or5 in the 
morning and by mistake entered the 
house of Baldeo Chamar, whom they ques- 
tioned as to, where Musammat Mohania 
was. After some altercation Baldeo Chamar 
was assaulted by the Police. The sugges- 
tion on behalf of the defence was that 
whatever injuries were caused to the Police 
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party were the result df the exercise by 
the applicants of their right of private 
defence. Neither of the two Courts below 
has accepted the case for the defence. 
The evidence adduced on behalf of the pro- 
seculion was in the main: accepted. The 
Magistrate acquitted some of the accused 
before him and convicted the applicants, 
-against whom he found the case fully es- 
tablished. The learned Sessions Judge 
has substantially taken the same view. 

I have been addressed at some length by 
the learned Advocate who appeared for the 
applicants. I am not satisfied that there 
is any such flaw in the findings arrived at 
by the lower Courts as would justify inter- 
ference in revision with the findings of fact 
reached by those Courts. 
was also assailed cn a point of law which 
had been raised in the Courts below. It 
has been found by the Magistrate, and the 
learned Sessions Judge seems to agree with 
him, that Rammu obtained the warrant of 
search on a misrepresentation of facts. It was 
not a fact that Musammat Mohania had been 
recently enticed away by Mohan and was 
being detained by him against her consent. 
On the contrary. the evidence showed that 
she lived with Mahan for a considerable 
length of time and gave birth to a child 
while living in his house. It is pointed 
out that Musammat Mohania, far from 
being unwilling to live with Mohan, created 
a scene when she was being removed by 
tLe Police from his house. It is argued 
that the Police were not justified in dragg- 
ing her and they ought to have known 
from what they saw for themselves that 
she was not confined under such circum- 
stances that the confinement amounted to 
an offence. Reference is made in this 
connection to the terms of s. 100, Crimi- 
nal: Procedure Code, which provides that 
if a Magistrate, such as is therein men- 
tioned, has reason to believe that any 
Person is confined under such circum- 
stances that the confinement amounts to 
an offence, he may issue a search warrant, 
and the person to whom such warrant is 
directed may search the person so confined, 
and the person, if found, shull be im- 
mediately taken before the Magistrate. 
Stress is laid on the words “so confined," 
and it is contended that if the person to 
whom a warrant is issued for execution 
‘finds that the person in question is not 
confined ‘so usto make the continement 
an offence, he should refruin from exe- 
cuting the warrant. I do not think that 
this contention has force. The words re- 
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lied on should be taken. in the context 


in which they occur, and should be taken 
to imply’ “believed to be so confined.” 


The section which in this respect is not 


happily worded, lays down that it is for 
the Magistrate to find whether there are 
reasons for believing that any person is 
in. wrongful confinement; and if he is so 
satisfied, and issues asearch warrant, the 
Police Officer, to whom the warrant is 
addressed, has merely to execute it ac- 
cording to its tenor.. He must search for 
the person believed by the Magistrate to 
be unlawfully detained. The officer charg- 
ed with the execution of the warrant is 
not expected to disregard the finding of 
thé Magistrate, and all that he is todo is to 
search for the person in question and to 
take him to the Magistrate. 

If a Magistrate properly discharges his 
duty, an occasion is not likely to arise for 
the officer executing the warrant to find 
that it proceeds on @.manifestly erroneous 
assumption. In this case the Magistrate 
did not question Rammu and accepted his 
affidavit at its face value. He should 
have examined him in detail as regards 
the time when the alleged enticement oc- 
curred and the circumstances in which the 
woman was said to have been detained 
against her wishes. There is no doubt 
that the slipshod proceeding of the Magis- 
trate was partly responsible for the un- 
fortunate affair. It was next contended 
that the warrant was addressed to the 
“Sub-Inspector in charge of thana Bhoje- 
pura” and that, the head constable, who 
was at that time acting for him, was not 
competent to depute the two constables, 
and that the latter were not competent 
to execute. the warrant. I do not consider 
it necessary to pronounce a definite opinion 
on this point. The legality or otherwise 
of the warrant is relevant in connection 
with the accused's plea that they acted in 
the exercise of the right of private de- 
fence. Such a right did not exist, as the 
constables acted under colour of their 
office; and even if their act was not 
strictly justifiable by law, the villagers 
had no right of private defence, since the 
constables were acling in good faith. There 
is nothing in the evidence which militates 
egainst the assumption that the constables 
were acting in perfect good faith. Any 
technical flaw, therefore, in the warrant is 
immateriel in considering the question 
whether the villagers acted in the exercise 
of their right of private. defence. It was 
in controversy in the lower Courts as to 
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whether the constables were in uniform 
and had declared that they were acting 
in the execution of a warrant. The 


position might have been different if, as. 


was alleged on behalf of the defence, the 
constables were in plain clothes, and did 
not give the villagers to understand that 
they were taking Musammat Mohania in 
the execution of a search warrant issued 
by the Magistrate of Budaun. In view, 
however, of what has been found by the 
lower Courts, the accused cannot be con- 
sidered to have acted in the exercise of 
their right of private defence. 

While I hold that the applicanis are 
not protected by s. 99, Indian Penal 
Code, which defines the limits ct the right 
of private defence, I think that the villagers 
acted under provocation. Most of the 
applicants had no personal interest in the 
matter and were prompted by fellow- 
feeling. They were shocked to see Musammat 
_ Mohania being dragged at the instance of 
Rammu from the house of Mchan, with 
whom she had lived es his wife and Ler 
shrieks being disregarded by the Police. 
Tle villagers could hardly be expected to 
appreciate tke legal position. Al that was 
present to their minds at that moment 
was the action of the Police, which, taken 
by ‘itself, was considered by the villagers 
as cruel and high-handed. The learned 
Sessions Judge apparently took this espect 
of the -case into ccnsideration in reducing 
tLe sentence in case of many ofthe ap- 
plicants to three months’ rigorous imprison- 
ment. In the case of Likkhi, Baldeo 
Bhangi, Jisukh, Har Sahai and Khem Karan, 
he reduced ihe sentence to six months’ 
rigorous imprisonment as he regarded them 
to be ring-leaders. I find that they were cen- 
sidered to be 1ing-leeders not because 
tLe “part they took in the riot was of a 
differen; character frem that teken by the 
rest ot the accused, but because they 
weie men of better positionin life. The 
learned Judge has regarded Likkhi ind 
Baldeo Bhangi as ring-leadeis, because 
ihey are ex-chaukidars, Jisukh, because 
he is a ‘thanait,"and Har Sahei, because 
Le is a villege ‘muqaddam’ In the a&b- 
sence of eny imding that these men took 
more premiment part than the others | 
do nct think that it is right to regard 
them as ring-leaders. Khem Karan hes 
been put in the seme category, because 
ke received injuries and should, therefore, 
be ccnsideied to have been in the thick 
cf the fight. I am unable to accept this 
ground as justifving enhanced punish- 
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ment. Khem Karay is not shown to have 
led the assault or was otherwise “in the 


thick of the fight." 

The fact that he received injuries while 
others did not, may be due to variety of 
circumstances in which he wes hit, though 
he was less to blame than others. For 
these reasons I reduce the sentences passed 
on Likkhi, Baldeo Bhangi, Jiskh, Har 
Sahai and Khem Karan, to three months’ 
rigorous imprisonment. Subject to this 
modification the application for revision is 
dimissed. The applicants shall surrender 
to their bail. Tue application of Kallan 
Beg abates. 

D. Order accordingly. 


—— 


LAHORE HIGH COURT 
Criminal Appeal No. 805 of 1935 
November 28, 1935 
Youna, C. J. AND MONROE, J. 

ASHIQ MAHOMED AND oratrs— 
Convicts—APPELLANTS 

VETSUS , 
EMPEROR--—OPPOSITE PARTY 
Criminal trial—Evidence—Persons procuring false 
evidence or fabricating false evidence—Warning 
administered. h 
Persons who may be tempted to interfere with 
the ccurse cf justice by procuring of false 
evidence or the fabrication of evidence of recoveries, 
should be warned that the duty of every one, Police 
Officers or constables, Government officials and 
plain citizens is to allow a case to come before 
the Court as it is without fabrication, or “padding.” 
lt is for the Courts to decide whether an accused 
person is innocent or guilty, and not for the pro- 
secution to determine his guilt in advance and 
attempt to deceive the Court into giving a verdict 
based on false evidence. Anyone procuring false 
evidence rurs the risk of imprisonment and degra- 
dation from office, and what is still more serious, 
may have the burden on his shculder of sending 
an innocent man to the gallows. f 
Messre. Abdul Haye und Bashir Ahmad, 
for tLe Appellants. 
“Mr. D. k. Sawhney, for the Crown. 
“Young, ©. dJ.—Achiq Mchammad and 
Sediq Mohammad Lave been convicted cf 
the murder of Musammat Rem Ditta, child 
of seven or eight yess, and have been 
sentenced to death. The main evidence 
for the prosecution is that of Hassan 
Bakhsh, r. W. No. 2, en approver. The 
accused are sons of Nawab Khan, a peti- 
tion writer of Lodhran, and Hassan Bakhsh 
is a ielaticn. essan BakLsh has given a 
long stetement, which includes a descrip- 
ticn of the murder, an account of disposal 
of the bedy, and: cf his own 
activities immediately afterwarde. The 
following account is taken from his state- 
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ment. On February 13, 1935, Hassan Ba- 
khsh went to Lodhran to the house of Nawab 
Khan where he sat in a baihak with the 
two accused: they told him that there 
was a girl of five or six who was wear- 
ing ornaments worth Rs. 80 or Rs. $0 and 
suggested that her ornaments should be 
stolen. Hassan Bakhsh was reluctant but 
was eventually overborne and agreed to 
join in the theft; he and Sadiq Moham- 
mad remained in the batthak, while Ashiq 
Mohammad went forthe girl with whom 
he returned in a few minutes: the three 
then took the girl into an adjoining kothri 
and through it to an inner kotha where 
they started to remove her ear-rings, six- 
teen in’ number: she started to ery and 
the assailants became alarmed and decid- 
ed to kill her: the approver caught her 
legs, Sadiq Mohammad her hands and 
Ashiq Mohammad choked her; they came 
out of the inner kotha and divided the 
ear-rings: they then returned to the house: 
Hassan Bakhsh said that he was going 
and the accused asked him to return the 
next day so that they might throw away 
the dead body somewhere. During his 
absence from Lodhran he deposited his 
share of the ornaments with Mehrab Khan, 
his friend and resident of a neighbouring 
village. 

On February 18, he returned to Lodhran 
and went straight to the house of 
Nawab Khan, where he saw Ashiq Moh- 
ammad and Sadiq Mohammad: They told 
him that the house was being watched by 
khatris, (the murdered girl was a Hindu); 
that they hail not been able to remove 
the dead bcdy and that the body was be- 
ginning to smell: it was suggested that 
Hassan Bakhsh, who pretended to possess 
powers of divination, should create a diver- 
sion by going io the bazar and talk of his 
powers, so that the khatris might hear of 
him and seek his aid in discovering the 
whereabouts of the corpse: this ruse suc- 
ceeded and the attention of the khatris 
was distracted: Hassan Bakhsh arranged 
with them that he would set out that day 
to divine the whereabouts of the body. 
The attention of the kħatris being dis- 
tracted, the accused and Hassan Bakhsh 
took the opportunity of getting rid ofthe 
body: ‘it was removed from the kotha by 
Ashiq Mohammad and thrown over a 
wall into the Bhana of Khilanda, P. W. 
No. 1], at a short distance from the kotha: 
Hassan Bakhsh then set out with ‘the 
‘persons interested in the girl and after 
leading them a wildgoose ‘chase, he divin- 
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ed that the body was lying in the city 
in a house near the houss of Nawab Khan 
on the other side of the wall. When the 
party returned the Assistant Sub-Inspector 
of Police was present and told them that 
the body had been found. Suspicion arose 
that H-ssan Bakhsh had been deceiving 
the party and he was called by the Po- 
lice, but it was not till February 27, that 
after a conversation with the lambardar 
end others, he made a statement to the 
Police and he and the accused were ar- 
rested. What his statement was is not 
and could not have been shown on the 
record, but one result of it was that on 
February 28, the ear-rings which Hassan 
Bakhsh said that he had taken as his 
share were produced at Hassan Bakhsh’s 
instance by Mehrab Khan from a hiding 
place in the roof of the latter's house. 
On the same day Sadiq Mohammad and 
Ashiq Mohammad made statements before 
Mr. Lekh Raj, a Magistrate, admitting 
only that they had taken part in secretly 
removing the body from the kotha and throw- 
ing it over the neighbouring wall, and 
explaining that the presence of the body 
had been discovered accidentally by their 
grandfather Namdar. Their action was 
prompted by a fear that if the presence 
of the body in their house had been known, 
suspicion would have attached to them. 
When it is remembered that relations bet- 
ween Muhammadans and Hindus in the 
Multan District were at this time very 
strained and that the accused are Muham- 
madans, and the girl was a Hindu, this 
fear ought not to be considered as unna- 
tural and might well have been entertain- 
ed by an ignorant, though innocent, person, 
Jt is also alleged for the prosecution that 
two further discoveries were made on 
February 28, the first by Ashiq Mohammad 
and the other by Sadiq Mohammad, in 
this order, according to the evidence of 
the witnesses at these discoveries. The 
fard of the first of these discoveries (Hx. 
P. E.) relates that Ashiq Mohammad pro- 
duced five gold ear-rings “buried in the 
ground to the north of the door towards 
the eastern wall along with a card-board 
box containing those ear-rings. | 

The fard of the second discovery re- 
lates that Sadiq Mohammad produced six 
ear-rings “tied in 'a while khadar piece of 
cloth from his house where chaff was stored, 
buried in the ground near the eastern 
wall.” , | 

Both fards are signed by the same six 
persons namely, [mam Shah, Zaildar, Jiwan 
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Das, Kabir Mohammad, Sufaid Posh, Datu 
Mal, goldsmith, Beheri Lal, father of the 
deceased and Musammat Mehngi, wife of 
Behari Lal. Hassan Bakhsh after a pro- 
mise of pardon made a statement on March 
3, to Mr. Moon, District Magistrate, which 
contained the story in a brief form, which 
he related afterwards in greater detail in 
Court. The evidence against the accused 
is in the first place the statement of the 
approver. We think that there is no doubt 
that, a part from the question of the par- 
ticipation of the accused in the crime, this 
statement is generally true. It has been 
corroborated in several important particu- 
lars and so far aS it can be tested by 
independent evidence, it has been found 
to be correct. The evidence to connect the 
accused with the crime (apart from the 
approvers statement) consists in the case 
of each of his own statement before the 
Magistrate describing the finding and dis- 
posal of the body, and the discovery ‘of 
ornaments madè by him. 

The statements alone are not in them- 
selves sufficient to connect the accused 
with the crime: they do not contain an 
admission of any connection with the crime, 
nor an admission of any fact from which 
a connection with the crime can reason- 
ably be inferred, nor can we find that any 
of the facts alleged in the statements are 
necessarily false. There is a further reason 
which will appear later in our judgment, 
why we think that these statements ought 
not to be considered of value as evidence 
against the accused. The result is that, 
if a discovery took place by either of the 
accused as alleged there is evidence 
against him corroborating the approver's 
statement and connecting that accused with 
the crime. If we are not satisfied with the 
evidence relating to either of the discoveries, 
the accused, who is alleged to have made it, 
must be acquitied, and, if the evidence 
‘relating to one discovery is disbelieved, 
it will become necessary to consider whe- 
ther the evidence of the same persons can 
be trusted in respect of the other. The 
contention of the learned Counsel for the 
accused is that the evidence of the dis- 
covery by Ashiq Mohammad is false. To 
determine whether this charge is well 
founded requires an examination of the 
history of the case, so fur as the evidence 
is concerned. It is necessary to discuss 
the evidence showing that the ear-rings 
discovered were those of the murdered 
girls, we consider that this has been es- 
tablished. Of the witnesses who signed the 
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fards, Musammat Nehngi Bai, Behari Lal 
and Detu signed them only as identifying 
the ornaments: and their evidence at the 
trial did not relate to the actual discover- 
ies. At the trial the remaining 3 wit- 
nesges who signed the fards and Ghulam 
Nabi; Assistant Sub-Inspector of Police, 
who was in charge of investigation from 
February 211 onwards and was present and 
in control at the discoveries, were cross- 
examined about their stetements in the 
Committing Magistrate's Court. The ques- 
tion in issue both before the Committing 
Magistrate and the Sessions Judge was 
the nature of the floor in the room where 
the articles were hidden. The witnesses 
stated on both occasions that the small 
box containing the ear-rings was buried 
in the ground near the wall of the baithak. 
The contention for the defence was that 
this was impossible, because the floor was 
a brick floor and there was no space bet- 
ween the bricks or between the bricks and 
the wall. It appears from the record that 
on March 13, Jiwan Das stated before the 
Committing Magistrate thal the card-board 
box in which the ear-rings were lying was 
not covered with a brick or anything else 
excepting earth : when first asked whether 
the floor was pucca he said that it had not 
a pucca floor, but when the question was 
put asecond time he replied that he was 
unable to say. Kabir Mohammad, who was 
examined on the same day, said : 

“It isa pycca floor with bricks of the baithak, 
but pointing has not been done, The brick 
of the floor are. of ‘kishitwala’ type. No brick 
was taken out. There was a little space vacant 
between the wall and the bricks of the floor and 
it was from that vacant place in the baithak 
that the card board box was brought out.” 

This witness alsosaid that he, Jiwan Das 
and Imam Shah were standing at the door- 
sill and did not actually enter the baitha k. 
Imam Shah said that as far as he knew, the 
baithak had nota pucca floor. From the 
above it is easily deduced that these 
witnesses had probably not been inside the 
baithak. On March 14, an application was 
put before the Magistrate on behalf of the 
accused, in which it was alleged that the 
evidence of Kabir Mchammad that there 


‘was unfloored ground between the walls 


and the floor was false, and praying for 
an inspection. No order was made except 
that the application should be put up on 
March 25. Heving allowed eleven deys to 
elapse without taking any steps the Magist- 
rate then decided that, as a month had, 
passed since the occurrence, it would not 


serve any purpose if the inspection was then 
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made. The application pefore the Magis- 
trate taken in conjunction with the cross- 
examination of the witnesses on the previ- 
ous day wes sufficient to make it clear 
not only what the controversy was, but 
how vital to a decision on the value of the 
discovery it was to ascertain what was the 
nature of the floor. And immediate in- 
spection would have determined the matter 
in dispute beyond doubtas indeed we 
decided when the case first came before us. 
Ghulam Nabi, the Assistant Sub-Inspector, 
was examined on March 23. Hesaid : 

“Ashiq Mchammad did not take out any brick 
from the floor when he dug the earth to recover 


Ex. P-21. Room No, 6 has a pucca floor : so far as 
I know pointing was not done there.” 


The defence did not allow the question: 


to rest here. On March 14, photographs of 
the floor hid been taken and on April 3, 
5 wimesses were called: two of these 
proved the photographs, and three, a drafts- 
man, an overseer, and a mason testified 
to the character and age of the floor: the 
effect of their evidence was that the floor 
was an old floor of flat bricks closely set 
which ran up to the wall and had not been 
repaired. Even with this evidence before 
him, the Magistrate did not think an ins- 
pection worth while. The evidence of these 
wilnesses of the discovery before the Ses- 
sions Judge is equally unsatisfactory, espe- 
cially when considered with reference to 
their evidence before the Magistrate. There 
are afew important additions. Jiwan Das 
said that five or six inches of earth was 
removed in the digging up and the other 
witnesses repeated this; all stated that 
the floor was of bricks. The Assistant Sub- 


Inspector said : 

"It has a pucca floor, but the pointing has not been 
done. The spece between the bricks has not been 
filled in. The packet Ex. P-21 was lying between 
the wall anda brick of the floor.” 


When the case came before us, the evi- 
dence which we have set out was before 
us and . several photographs taken on 
March 14. The photographs gave a good 
idea of the nature of the floor and it be- 
came clear tous that the evidence for the 
prosecution was in conflict with that afford- 
ed by-the photographs. The explanation 
suggested by the learned Counsel for the 
Crown was that belween the date of the 
murder (February 13) and the date of the 
taking of the photographs (March 14) 
there was sufficient time to set a different 
floor :. and we had to cunsider that possi- 
bility, we felt that, considering the nature 
of the issue, we should not much improve 


the position by having further oral evi- . 
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dence but that the only way of reaching a 
satisfactory conclusion would be to inspect 
We visited Lodhran on 
November 9: inspected the scene of the 
murder, and examined. the floor of the 
baithak. The evidence of the witnesses 
for the defence gives a proper description 
of the floor as if was when we first saw 
it before we had some of the bricks re- 
moved as atest. The card-board box could 
not have been buried as stated by the 
witnesses for the prosecution : nor could 


“ib have been buried in the floor at all with- 


out the removal of a brick. 

We had several of the bricks dug up 
in our presence in different places, ‘they 
were not easy toremove) including those 
at the place, where the box was stated to 
have been buried. We have no doubt that 
the floor is an old floor and that it has not 
been dug up since the date of the murder. 
We are driven to conclude that no dis- 
covery took place in the baithak. It 
follows that the evidence for the prose- 
cution is false and that this discovery is 
a fabrication from start to finish We 
have no reason: for supposing that any of 
the witnesses who gave evidence about 
this recovery have knowingly supported 
a false charge ; they may have been over- 
zealous to establish a charge which they 
believed to be true; but making every 
allowance possible, we cannot condemn 
too strongly their grave offence. Had it 
not been that they were careless in not- 
acquainting themselves with the nature 
of the floor, their evidence might have 
been the basis for the conviction of the 
accused persons innocent in the eye of 
the law because their offence would not 
have been established by true evidence. 
That such conduct on the part of respon- 
sible officers could take place, reveals 
a state of affairs which is intolerable, 
The matter would not be so grave, if this 
were an isolated case: but we know that 
this is notso. The records of this Bench 
for the last year alone show the contrary. 

It may be well that we should give a 
warning to anyone who may hereafter be 
tempted to interfere with the course of 
justice by the procuring of false evidence 
or the fabrication of evidence of recove- 
ries, that the duty of every one, Police 
Officers or constables, Government officials 
and plain citizens is to allowa case to 
come before’the Court as if is without 
fabrication, or “padding.” It is for the 
Courts to decide whether an accused person 
is innocent or guilty, and not for the pro- 
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secution to-determine his guilt in advance 
and attempt to deceive the Court into 

| giving a verdict based on false evidence. 
Anyone. procuring false evidence runs the 
risk of imprisonment and degradation from 
office, and what is still more serious, may 
have the burden on his shoulder of send- 
ing an innocent man to the gallows. 

In this case, we are now concerned 
with the questicn whether there is evi- 
dence toshow a connection of the accus- 
ed with the crime and so to corroborate 
the approver’s evidence. The only evi- 
dence of the kind against Ashiq Mohammad 
is, we have found, a fabricated discovery 
supported by false evidence. As the evi- 
dence of a discovery by Sadiq Moham- 
mad is that of the same witnesses, whose 
evidence upon the other discovery is false 
and was given for the purpose of procur- 
ing a conviction in the absence of what 
the Police thought to be sufficient evidence, 
we consider that it would be dangerous 
to sect on it. If the confessions of the 
accused afforded evidence of their connec- 
tion with the crime, we should be reluctant 
to acton them also: a person, who pro- 
cures false evidence, cannot be trusted in 
anything connected with the investigation, 
and when the accused made their confes- 
sion, Ghulam Nabi was in charge of the 
investigations. We cannot but be suspi- 
cious that these confessions, which only 
followed an earlier statement of the ap- 
prover, may have been procured by improper 
meansand are valueless. There being no 
evidence to corroborate the approver’s 
evidence, both the accused must be acquit- 
ted. We allow the appeal and set eside 
the convictions and sentences. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1285 of 1933 
February 13, 1936 
SULAIMAN, C. J. AND BENNET, J. 
GOPAL DATT AND ANOTAmR—- DEFENDANTS 

——APPELLANTS 
versus 
BABU RAM AND ANOTAER—PLAINTIFpS— 
RESPONDENTS 

Religious Endowment—Idol—Suit in na —Whe- 
ther can be brought by de facto månader, ns is a 
de jure manager. 

A suit can be brought in the nameof an idol by a 
person who is not a de jure manager, but is a de facto 
manager. Maharaja Jagadindra Nath Roy Bahadur 
v. Rani Hemanta Kumari Debi (1), explained and 
distinguished. 

[Case-law referred to.] 
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S. ©. A. from the decision of the District 
Tuas? of Mainpuri# dated February 18, 
3. 


Mr. G. S. Pathak, for the Appellanis. 
5 Mr. M. L. Chaturvedi, for the Respon- 
ent. 


Judgment.—This isa second appeal by 
defendants against » decree of the lower 
Appellate Court passed against him for 
the rent of a house. The suit was brought 
by anidol through one Babu Ram des- 
cribed as sarbarakar and manager of 
the idol. There are two points in this second 
appeal; the first of which is that ihe 
lower Court was not justified in taking into 
evidence æ» mukhtarnama dated December 
1, 1926. The lower Appellate Court has 
found as its conclusion that Babu Ram 
was the de facto manager of the temple 
not only on this mukhtarnama but also on 
discarding the mukhtarnama on the oral 
evidence. This mukhtarnama was not 
proved in the lower Court, but it was ad- 
mitted inevidence by the lower Appellate 
Court. It purported to have been execut- 
ed on December 1, 1926, by Mul Chand, 
deceased, who was the manager of the 
temple and the successor of Badri Prasad, 
who made the original endowment of the 
temple. We are of the opinion, in any case, 
that as the lower Court acted on the evi- 
dence other than mukhtarnama, no point 
arises in regard to it in second 
appeal. f 


The next point which was argued was 
ground No. 8 that the de facto manager 
is legally not entitled to sue unless heis. 
also a de jure manager. The finding of the 
Court below is that Babu Ram was a de 
facto manager of the temple. The point 
perhaps is not very clearly expressed ; 
but whatis meant by learned Counsel 
is that asuit cannot be brought in the 
name of the idol by 2 person who is not 
a de jure manager. For this proposition 
Counsel relied particularly on the ruling of 
their Lordships of the Privy Counsel reported 
in Maharaja Jagadindra Nath Roy Bahadur 
v. Rani Hemanta Kumari Debi (1). That 
however, was a special case and the point, 
which arose was whether the plaintiff who 
was not the idol, but a private person, 
Maharaja Jagadindra Nath Roy Bahadur, 
could obtain tke benefit of s. 7 of the 
Limitation Act on account of his minority 
ata certain period of his possession. On 


(1) 31 I A 203 at p 210; 320 129; 6 Bom. L R 765; 1 
AL Jd 585; 8 © W N 809; 8 Sar. 698 (P 0). 
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p. 208* their Lordships seid. 

“Although this suit is broukht by thə plaintiff 
as shebait, there is no evidence on whichany re- 
liance could be placed as to who founded the 
religious endowment or asto the terms or condi- 
tion of tha foundation, Th legal inferences, thers- 
fore, is that the title to the property, or to the 
management and the control of the property, as the 
case may be, follows the line of inheritances from the 
founder, as was laid down by this Board in 
Gossami Sri Gridhariji v. Romantalji Gossamt (2).” 

On p. 210* their Lordships stated : 

“But assuming the religious dedication to have 
been of the strictest character, it still remains 
that the possession and management of the dedicat- 
ed property belongs to the shebait, And this 
carries with it the right to bring whatever suits 
are necessary forthe protection of the property. 
Every such right of suit is vested inthe shebait, 
not in the idol. In the present cass the right to 
sue accrued to the plaintiff when he was not of 
age. The case, therefore, falls within the clear 
language ofs.° 7 of the Limitation Act, wnich 
says ‘if a person entitled to institute a suit... 
be, at the tims from which the period of limita- 
tion is to be reckoned, 8 minor, he may institute 
the suit after coming of age within a time which in 
the present case would be three years.” 

This case differs from the present suit 
because in the present suit the complaint 
is brought in the name of the idol as plain- 
tiff, and further the ruling of their Lord- 
ships was in regard to question of 
limitation of a person who brought a suit 
solely as shebatt, and without reference to 
the idol. Thereis a later case of their 
Lordships of the Privy Council reported 
in Pramatha Nath Mullick v. Pradyumna 
Kumar (8). In that case their Lordships 
laid down that in a suit it was neces- 
sary that the idol should be a party through 
a disinterested next friend, and it was 
further held : 

“that an idol, whenestablished and consecrated as 
a household gadby a pious Hindu, “ becomes a 
juristic entity. It attains a juristic status with 
the power of suing and being sued. Its interests are 
attended to by the persons who has the deity in his 
charge and whois inlaw its manager with all the 
powers which would, in such circumstances, on an 
analogy, be given to the manager, of the estate 
of an infant neir The shebait is in law the cust- 
dian of the idol and manager of its estate.” 

_Their Lordships have also expressed 
similar views in a later ruling reported in 
Mahadeo Prasad Singh v. Karia Bharthi (4), 
oo 16 I A 137; 170 3;5 Sar. 350; 13 Ind. Jur, 211 


(3) 23 A L J 537;87 Ind. Cas. 305; A 1R1925P0 
139; 49M L J 30; (1925) M W N 431,41 GL J 55]; 
20 W N 557; 27 Bom. L R 1064; 22 L W 492; 30 
. a 25; 52 © 809; 3 Pat. L R 315; 521 A 245 

(4) (1935) A L J 678; 153 Ind. Cas, 1100; 1935 O L R 
137; 1935 A L R 191; 1 BR 319;7 R P G 135; (1935) 
OWN247;ATR 1935 PO 44; (1935) M W N 162; 
31L W 291; 39 © W N 433; 68 M LJ 499; 6101, 
ae 37 Bom. L R 333; 57 A 159; 62 I A 4/ 
(PC 
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and in that case it was held that & person, 
although not duly installed, was, in fact, 
the mahant of the math, and was entitled 
to recover (for the benefit of the math) the 
property which belongs to the math and is 
wrongly he!d by the defendants, who were 
in no better position ‘than trespassers. 
That later ruling is very similerto the 
present case. The matter has also been con- 
sidered bya Full Bench in this Court 
Jodhi Rai v. Basdeo Prasad (5), where it 
was held that an idol is a juristic per- 
son capable of holding property ; and, 
therefore, a suit respecting properly in 
which an idolis interested is properly 
brought or defended in ihe name of the 
idol, although ex necessitate rei ihe pro- 
ceedings inthe suit must be carried on 
by some person who represents the idol, 
usually the manager of the temple in which 
the idol is installed. On p. 737* it was re- 
marked that : 

“the manager of the idol is not personally interest- 
ed in the suit, any morethan is the next friend or 
guardian ofa minor. As a suit by aminor should 
be brought in the name of the minor and not of hia 
next friend, soshould a suit on behalf of the idol 
be brought in the nameof the idol as represented 


by the manager, andin a suit against tne idol the 
defendant should be similarly described.” 


This was also followed in Sheo Ramjiv. 
Sri Ridhnath Mahadeoji (6), and the Full 
Bench ruling has been referred to by a 
ruling of the Single Judge of this Court 
reported in Shri Gopal Maharaj v. Krishna 
Sunder Nath Kaviraj (7), on which appel- 
lant relies. In that case it was held that 
a person who had the deity in his charge 
at the date of asuit filed by him on be- 
half of the idol, but was not in law its 
manager, was not competent to represent 
the idol in the section. This, however, 
was a special case andis not at all parallel 
to the present case where there is a find- 
ing of fact that Babu Ram is the de facto 
manager of the idol. The learned Single 
Judge referred on p. 1253f to the Full 
Bench reported in Jodhi Rai v. Basdeo 
Prasad (5), and stated : 

“In Jodhi Rat v. Basdeo Prasad (5), it was ruled 
that a suit on behalf of an idol must be carried 
on by some person who represents the idol, usual- 


ly the manager of the temple in wnich the idol is 
installed.” $ 

We consider that ihese rulings conclude 
the matter in favour of tke plaint as re- 
presented in the present case, and that 
(5) 33 A 735; 11 Ind. Qas. 47; 8 A L J 817. 
te 45 A 319: 71 Ind. Cas. 480; AI R 1923 All. 160; 
2LAL J 148. 

(1929) A LJ 1251; 122 Ind. Cas. 869; A I R 1929 

All, 287: Ind, Rul. (1930) All. 325. 

* Page of 33 A.—[Ed.] 

+ Page of (1929) A L J —[Ed.] 
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the plaint was validly presented by Babu 
Ram. Learned Counsel made an argument 
in regard to the Appendix A—see First Sche- 
dule of the Code of Civil Procedure. Plead- 
ings in which in the examplar of ‘Titles 
of Suits’, there was the following :— 

“A. B., Shebait of Thakur.” 

Now this examplar is only intended to 
show thatthe shebait of an idol may bring 
a suit in this manner; but there is nothing 
in the exemplar to show that this is the 
only way in which the suit can be brought 
on behalf of Thakurji. In fact in the ruling 
on which learned Counsel relies Maharaja 
Jagadindra Nath Roy Bahadur v. Rani 
Hemanta Kumari Devi (1), 
brought by the Shebait in his own name, 
We consider, therefore, that no case has 
been made out in second appeal, and we 
dismiss this second appeal with costs. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 

Civil Appeal No. 198 of 1933 
December 6, 1935 
OUNLIFFE AND HENDERSON, JJ. 
RAMESH CHANDRA GUHA-—PLAINTIFE— 
APPELLANT 
VETSUS 
DINANATH MESTARI AND OTHERS— 

DErENDANTS— RESPONDENTS 

Landlord and tenant-—-Rent suit- Proper parties— 
Sale in execution--Purchase by plaintiff — Interest 
of one of tenure-holders sold previously in execution 
of money decree and purchased by K—Interest of one 
D annulled by plaintiff by notice under s. 167, Bengal 
Tenancy Act (VIII of 1889) —D, if can contend 
that only right of judgment-debtors passed to plain- 
tif. 

f order to obtain a rent decree, it is not enough 
for the landlord to implead the recorded tenants if, 
in fact, the interest of any of them passed toa third 
person unless there are circumstances to show that 
the tenants impleaded represented the whole estate, 
Faridpur Loan Office, Lid. v. Nirode Krishna Ray 
(2), followed. , ; $ 

The landlords instituted a suit against the record- 
ed tenanis and put the holding tosale. It was pur- 
chased by the plaintif who obtained possession. 
The interest of one of the tenure-holders had already 
been put up to sule in execution of a money decree 
and purchased by one K though the sale was not 
confirmed until after the plaintiff's purchase and he 
did not obtain delivery of possession until later 
than the plaintiff's obtaining possession. D had an 
interest which wasannulled by the plaintiff by the 
service of a notice under the provisions of s, 167, 
Bengal Tenancy Act, The landlords did not know of 
K's purchase. D contended that only the right and 
title of the judgment-debtors passed to plain- 


tif : 

Held, as D did not claim through K, he could not 
raise that defence and he could. not defeat the plain- 
tiffs claim by the mere assertion that K had an in- 
terest in the holding without obtaining a declaration 
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in the presence of both the plaintiff and K that K 
has an interest in the tenure and is liable for 
rent, such a defence is not open to him 


A. from appellate decree of the Sub- 
Judge, Second Court, Bakarganj, dated 
September 19, 1932. 

Messrs. Gunada Charan Sen and Abinash 
Chandra Ghose, for the Appellants. 

Mr. Satindrh Nath Roy Choudhury, for 
the Respondents. 

Mr. Surajit Chandra Lahiry, for the 
Deputy Registrar. . 

Henderson, J.—This is an appeal against 
the decree of the lower Appellate Court dis- 
missing the plaintiff's suit for khas possession. 
It was originally argued before R. C. Mitter, J. 
and it has now come before us on a reference 
by him. The substantial point urged before 
us is whether a decree in execution of which 
the plaintiff alleges that he purchased a cer- 
tain tenure was a rent decree ora money 
decree. The landlords instituted the suit 
against the recorded tenants on April 
15, 1920. They put up the holding to sale 
and it was purchased by the plaintiff on 
April 7, 1922. He obtained possession on July 
21, 1922. It appears that the interest of one 
of the tenure-holders, Sashi was put up to 
sale in execution of a money decree and 
purchased by one Kunja on November 
12, 1919. The sale, however, was not con- 
firmed till September 7, 1922, (that is to say, 
after the plaintiff's purchase) and he did 
not obtain delivery of possession until. De- 
cember 2, 1922. The contesting defendant 
No. 1 had an interest which was annulled by 
the plaintiff by the service of a notice under 
the provisions s. 167, Bengal Tenancy Act. 

Now it is not suggested that the land- 
lords knew of Kunja’s purchase in the ex- 
ecution sale. It has accordingly been con- 
tended on behalf of the appellant that 
inasmuch as the recorded tenants were all 
made parties to the rent suit, the tenure 
passed atthe sale. In support of this con- 
tention reliance was placed upon the 
decision reported in Prufulla Kumar Sen v. 
Salimulla Bahadur (1). On the other hand 
itis contended on behalf of the contesting 
respondent that only the right, title and 
interest of the judgment-debtors passed on 
the authority of the case reported in Farid- 
pur Loan Office, Ltd. v. Nirode Krishna Ra 
(2). It is to be observed that albhough 
Kunja’s purchase took place before the 
institution of the rent suit, the sale was not 
confirmed until long after. But the proper- 
geen O W N 590! 52 Ind. Cas. 304, A IR 1919 

al. A 

(2) 56 C 462; 118 Ind. Oas. 864; A IR 1929 Cal, 452; 

Ind. Rul, (1929) Oal. 688. ‘ 
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ty vests ina purchaser from the 
date of tne sale and not fromthe date of 
. the confirmation and he would be liable for 
the rent from the date ofthe sale. The 
point at issue is whether the landlord, in 
order to obtain a rent decree must sueall 
the actual tenants or whether it is enough 
if he sues those whose names are recorded 
in his Sherista. The case of Profulla Ku- 
mar Sen v. Salimulla Bahadur (1) which 
was decided by N. R. Chatterjea and New- 
bould, JJ., is an authority in favour of the 
appellant. The learned Judges observed as 
-follows : ' 


“The property sold was described as an entire 
tenure; and as the decree was obtained by the plain- 
tiff against the recorded tenants, we think that what 
was intended to be sold and was sold 
was the tenure itself, and not merely the interest of 
defendants Nos. 1 to 5 : We are of opinion 


that the entire tenure including the interest, if any, 
of delendani No. 6 passed by the sale to the plain- 
tiff.” ; 

On the other hand the case of Faridpur 
Loan Office, Ltd. v. Nirode Krishna Ray (2) 
which was decided by Rankin, O. J., and 
Page, J., lays down that it is not enough 
for the landlord to implead the recorded 
tenants if, in fact, the interest of any of 
them passed to a third person unless there 
are circumstances to show that the tenants 
impleaded represented the whole estate. In 
this, connection ‘we need only say that as at 
Present advised we should ‘be disposed to 
agree with the judgment of Page, J. But 
in our opinion it is not necessary to pursue 
the matter any further or to consider whe- 
ther we should refer the case to a Full 


Bench, as we are not satisfied that it was — 


open to defendant No. 1 to raise this 
defence at all. Defendant No. 1 does not 
claim through Kunja. The effect of the 
decision of the lower Appellat Court is that 
Kunja is liable for the rent, although Kunja 
was not a party to the suit. Defendant 


No. 1 has no direct interest in the matter’ 


and merely wishes to 
as a shield. 

Now there is a most important question on 
which the Courts below differed. The con- 
tention of the plaintiff is that Kunja was a 
mere benamidar and the learned Munsif 
found in his favour; but this decision was 
reversed by the learned Subordinate J udge. 
No doubt the question whether the transac- 
tion was benami or not is a question of fact. 
But we lind it difficult to say that the judg- 
ment of the learned Judge is a proper judg- 
ment of reversal. All he says is this: 

“I am afraid there is no evidence in the 


circustances to hold that Kunja was a benamidar for 
- Sashi.” 


put forward Kunja 
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There was certainly circumstantial evi- 
dence to justify an inference thit Kunja 
wasa mere benamidar and unless the final 
Court of fact considers that evidence, it can- 
not be said that he has properly reversed 
the decision of the trial Judge. It is, there- 
fore, not possible to hold that this question 
of fuct has been properly determined. Had 
it been necessary to decide the point, we 
should have been compelled to remand the 
case for further consideration. There can 
be no doubt that if the finding of the learned 
Munsif is correct, the tenure passed to the 
plaintiff. The delivery of possession to 
Kunja was only symbolical and he could 
not recover possession from the plaintiff 
without instituting a suit for a declaration 
of his title. It does not appear that he has 
even attempted to dosoand it may well be 
that such a suit has now become barred by 
limitation. In these circumstances it would 
be rather strange if defendant No. 1 could 
defeat the plaintiff's claim by a mere as- 
sertion that Kunja has an interest in the 
holding. 

We are of opinion that without obtaining 
a declaration in the presence of both the 
plaintiff and Kunja that Kunja has an in- 
terest in the tenure and is liable for rent, 
such a defence isnot open to him. The 
result is that this appeal must be allowed, 
the decree of the lower Appellate Court set 


aside and that of the Court of first instance 


restored. Defendant No. 1 will pay the costs 


. to the appellant in all Courts. 


Cunliffe, J.—I agree. 


N. : Appeal allowed. 


ALLAHABAD HIGH COURT 

First Civil Appeal No. 232 of 1934 
February 14, 1936 
THOM AND RACHHPAL Sines, JJ. 
Lala BEHARI LAL—AUOTION-PURCHASER 
— APPELLANT 
versus 

ALE NABI AND OTAERS —OBJECTORS 


JUDGMENT-DEBTORS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90, s. 73—Rateable distribution—A pplication for, 
presented after 3 P. m.—Whether should be dismiss- 
ed—Auction-purchaser, if entitled to benefit of 
technical defence—Application for rateable distri- 
bution—Assets must have been received before such 
applic tion—Order under s.73—Appeal, “if lies— 
Remedy of aggrieved party. 

Lower Courts make rules fixing time when ap- 
plications of various types should be presented for 
the convenience ofthe Uourt as well as for the con- 
venience of the public, but the legal right of every 
applicant is that he is entitled to make his com- 
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plaint or application any time during Court 
hours. 


The auction-purchaser had deposited the three- 
fourths price (the balance of the purchase price) of the 
property which he purchased in the execution sale 
in the Imperial Benk. On thesame date another 
decree-holder who had obtained a decree against the 
same judgment-debtor put in his application for 
rateable distribution, after 3 P. m. but it was not 
accepted by the munsarim : 

Held, that it was a proper presentation, and it 
was the duty ofthe munsarimto accevt the appli- 
cation, in spite ofthe fact that it had been made 
after 3 P.M. 

An applicant for rateable distribution, befure he 
can succeed, hasto establish that he had made the 
application for rateable distribution before the re- 
ceipt of the assets by the Court. 

The auction-purchaser is fully entitled to take 
advantage of any legal point which he can urge in 
his favour and which would show that the ap- 
plication by another decree-holder under O. XXI, 
r. 90, Civil Procedure Code, was not maintainable. 
Jt is his legal right and he cannot be deprivea of 
taking advantage of that position merely because the 
point relied upon by him is said to be techni- 
cal, `> z 

An order under s. 73, Civil Procedure Code, is 
final and not appealable and if the order of the first 
Court is wrong, the aggrieved party has his remedy 
by instituting a suit against other decree-holders 
for getting a share in the assets. 


F. ©. A. from an order of the decision of 
the Additional Subordinate Judgeof Aligarh, 
dated October 2, 1934. 


Mr. G. S. Pathak, for the Appellant. 
Mr. Kamta Prasad, for the Respondents. 


Judgment.—This is a first appeal from 
order by an auction-purchaser. 

The facts which have given -rise to this 
appeal are quite simple. 

Chiraunji Lal had a decree against one 
Jagdish Prasad. In execution of this decree 
he put up for sale the immovebie property 
of the judgment-debtor. The sale tools 
place on September 2, 1931. The property 
was purchased by Behari Lal, applicant, 
who paid one-fourth of the sale price on 
that very date. The balance of the sale 
price was deposited in the Imperial Bank 
by Behari Lal on September 1], 1931. 

On this date Ale Nabi, who had a claim 
against Jagdish Prasad, judgment-debtor, 
obtained a decree and immediately took a 
transfer certificate and presented it to the 
munsarim of the Ccurt in which the decree 
of Chiraunji Lal wes being executed. He 
made an application for rateable distribu- 
tion of assets. It so happened that the 
munsarim of the Court refused lo accept 
the application on the ground that it had 
been made after 3 P. M. 

- Ale Nabi made an application under 
Q. XXI, r. 90, of the Code of Civil Procedure 
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praying that the sale in favour of Behari 
Ləl should be st aside. The trial Court 
he'd that Ale Nabi was incompetent to 
make an application for setting aside the 
sale as he was not a person entitled’ to 
share in the rateable distribution of assets. 
The result was that the application made 
by Ale Nabi was dismissed. 

Ale Nabi preferred an appeal against the 
decision of the First Court. The lower 
Appellate Court came to the conclusion that 
Ale Nabi was competent to make an appli- 
cation for setting aside the sale and, there- 
fore, the appeal was allowed and- the case 
was remanded for decision of the application 
made by Ale Nabi under O. XXI, r. 90 of 
the Code of Orvil Procedure. 

Against the decree of the lower Appellate 
Court Behari Lal, the auction-purchaser, 
has preferred an appeal to this Court. 

A preliminary objection was taken by the 
respondent to the effect ihat no appeal 
lay to this Court against the order passed by 
the lower Appellate Court. Learned Counsel 
appearing for the appellant conceded this 
point but prayed that this application may 
be treated as a revision, and having regard 
to the facts placed before us we have 
acceded to this request and we treat this 
appeal as an application in revision. 

Behari Lal, auction-purchaser, had’ de- 
posited the three-fourths price of the prop- 
erty “which he purchased in the Imperial 
Bank on September 11, 1931. On the same 
date Ale Nabi put in his application for 
rateable distribution, but it was not eccept- 
ed by the munsarim. In our opinion, it was 
a proper presentation, and it was the duty 
of the munsarim to accept the application, 
in spite of the fact that it had been made 
after 3 Pr. M. An applicant has a right to 
put his application or complaint any time 
during the Court hours. The mere fact 
that the munsarim refused to accept the 
application on the ground that it was made 
after 3 P. m. is no reason for holding that 
the application wes not duly presented on 
September 11, 1931. Lower Courts make 
rules fixing time when applications of 
various types should be presented for the 
convenience of the Court as well as for the 
convenience of the public, but the legal 
tight of every applicant is that he is entitled 
to make his complaint or application any 
rime during Court hours. So, for the pur- 
pose of this case, we assume that the appli- 
cation for setting aside the sale by Ale Nabi 
was duly made by him on September 11, 
1931, though it was not accepted by the 
Court till September 12, 1931. 
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The principal question for delermination 
in this case is whether Ale Nabi is a person 
who was entitled to make an ‘application for 
setting aside the sale. Order XXI, r. 99 
of the Code of Civil Procedure enacts that: 

“Where any immovable property has been sold in 
execution of a decree, the decree-holder, or any 
person entitled to share in a rateable diribution of 
the assets, or whose interest are affected by the sale, 
may apply to the Court to set aside the sale on the 
ground of a material jrregulsrity or fraud in publish- 
ing or conducting it.” 

The applicant can only succeed if he can 
` show that he comes within the definition of 
“any person entitled to share in a rateable 
distribution of assets.” 

Section 73 of the Code of Civil Procedure 
. ‘provides that: 

“Where assets are held by a Court and more 


‘., persons than one, have before the receipt of such 


assets, made applicatlon to the Court for the execu- 
tion of the decrees forthe payment of money passed 
_ against the same judgment-debtor, and have not 
obtained satisfaction thereof, the assets, after deduc- 
ing the costs of realisation, shall be rateably distri- 
buted among all such persons.” 


The important words for the purpose of 
the disposal of the case before us are “before 
the receipt of such assets.” Ale Nabi, 
before he could succeed, had to establish 
that he had made an application for rate- 
able distribution before the receipt of the 
assets by the Court. For the purpose of 
disposing of the point in issue, we do not 
propose to enter into the question as to 
whether or not the Court would be deemed 


to have received the assets as soon as the.. 
amount is tendered by the auction-purchaser. - 


We willassume that the assels were receiv- 
ed when the money was actually paid by the 
auction-purchaser in the Imperial Bank. 
We have already pointed out that accord- 
ing to the evidence produced in the case 
the amount was tendered on September Il, 
1931. Ale Nabi had to establish that, his 
application for rateable distribution had 
been made to the Court executing the decree 
of Chiraunji Lal before the sale considera- 
tion had heen paid by the auction-purcha- 
“Ber, in the Imperial Bank. The burden of 
proving this point was on him. In our 
opinion he failed to establish this point. On 
the evidence which has been produced in 
the case the learned Judge of the lower 
Appellate Court was nob in a position to 
come toa definite conclusion as to whether 
the payment by the auction-purchaser had 
been made before or after the application 
made by Ale Nabi for rateable. distribution. 
Somehow or other the learned Judge of the 
Court below seems to have thought that very 
likely the application for rateable distribu- 
tion was made within a few minutes after 
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the assets had been realised by the Court. 
He, however, treated this point as a techni- 
eal one and expressed an opinion that in 
these circumstances the auction-purchaser 
should not be allowed to take advantage of 
a technical ples. In our opinion this cən- 
clusion is not right. The auction-purchaser 
is fully entitled to take advantage of any 
legal point which he can urge in his favour 
and which would show that the application 
by Ale Nabi was not maintainable. It is 
his legal right and he cannot be deprived 
from taking advantage of that position mere- 
ly because the point relied upon by him is 
said to be technical. 

The position is quite clear. The appal- 
lant had paid in the purchase money on 
September 1, if Ale Nabi made an appli- 
cation after the amount had been paid in 
the Imperial Bank he could not possibly ask 
the Court to let him have rateable distribu- 
tion and if he could not apply for rateable 
distribution it follows that he could not 
make an application for setting aside the 
sale under the previsions of O. XXI, r. 90, 
Civil Procedure Code. 

It may be pointed out that the first Court 
held that Ale Nabi was not competent to 
make an application for rateable distribu- 
tion under s. 73, Civil Procedure Code. 
That order, we may point out, was final and 
was not appealable. The Jearned Judge of 
the lower Appellate Court, therefore, acted 
without any jurisdiction in setting aside 
that order. The provisions of s. 73, cl. (2) 
are clear. It is enacted that: 

“Where all or any of the assets liable to be 
rateably distributed under this section are paid to 
a person not entitled to receive the same, any person 
so entitled may sue such person to compel him to 
refund the assets.” 

Thus, it will be seen that, if the order 
of the first Court was wrong, Ale Nabi -had 
his remedy by instituting a suit against 
other decree-holders for getting a share in 
the assets. There could be no appeal under 
the jaw against the order passed by the 
first Court holding that Ale Nabi was not 
entitled to rateable distribution. 

We, are, therefore, of opinion that it must 
be held that Ale Nabi’s application was not 
one which could be maintained, having 
regard to the provisions of s. 73 and O. XXI, 
r. 90, Civil Procedure Code. He had not 
applied for rateable distribution before the 
assets had been received by the Court. In 
any case the order passed by the first Court 
on this question was final and the learned 
Judge of the lower Appellate Court had no 
jurisdiction to interfere with that order. It 
must, therefore, be held that the order 
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passed by the Court below remanding the 
case is ‘unjust and without jurisdiction. 

For the above reasons, we allow this 
revision, set aside the order passed by the 
: lower Appeliate Court and restore that of 

the first Court. The appellant will get his 
costs of this Court from Ale Nabi. 
D. Revision allowed. 


RANGOON HIGH COURT 
First Civil Appeals Nos. 139 and 164 
of 1934 
August 5, 1935 
BAGULEY AND Maoxnay, JJ. 

A.M. K. O. T. MUTHUKARUPPAN 
CHETTYAR AND ANOTHER—ÅPPELLANTS 
versus 
ANNAMALAI CHETTYAR AND ofHERs— 
RESPONDENTS 

Intérest—Suit for accounts—Interest before date of 
suit, if can be awarded — Interest before decree not 
claimed nor granted in preliminary decree—Whether 
can be allowed in final decree ~ Discretion of Court to 
grant interest—-Civil Procedure Code (Act V of 1908), 
s. 34—Contract Act ‘IX of 1872), s. 73—Compound 
interest—People kept out of their money for long 
period—Compound interest, if awardable—Precedent 
~—-Decision of Court of Law as opposed to Court of 
‘Equity—Whether to be followed in India, 

Ina suit for accounts of moneys received by the 


. defendants interest before date of suit may be award- 


ed, Butthefact that interest was not claimed.on 
the money due under the accounts and was not 
granted by the High Court in its decree is fatal to 
. the contention of the plaintiffs that they should get 
interest before the decree. 


Xourts are entitled to give interest in their dis- ` 
Civil . 


given under s. 34, 


cretion. This can be 
s. 73, Contract 


Procedure Code, and also under 
Act. A 

When people are kept out ol their money over a 
long period of yearsthe damage which they suffer 
from the failure to get that money isa constantly in- 
creasing one and increases at an increasing rate; 
so justice demands that compound interest should be 
allowed. , . i h 

Held, that from the date of the filing of the suit to 
the date of the final decree the plaintifis are en- 
titled to compound interest on the amount due to 
them, : 

A decision of a Court of law as opposed toa Court 
of Equity, which the common law lawyers recognize 
as being inequitable, is not a decision which ought to 
be followed in India. The principle involved has 
not been accepted by the Privy Council. in appeals 
from India, Abert Birminghum Miller v, Thomas 
Barlow (6) and Mutia Chetty v. A. V. Subramanian 
Chetty (7), referred to. 

F. C. A. against the decree of the Dis- 


trict Court, Thaton, in C. R. S. No. 15 of 
1923. 
Mr. K. C. Buse, for the Appellants. 


Mr. J. K. Munshi, for the Respondents. 
Baguley, J.—Tuis order will cover Civil 
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which are cross-appeals filed by the plaint- 


_ iffs. and defendants respectively against the 


final decree pass@d by the District Court 
of Thaton in Civil Regular Suit No. 15 of 
1923. It will be noticed that this parti- 
cular case has been going un for nearly 
12 years. It is unnecessary to set out the 
facts in detail. The interest of the plain- 
tiffs and defendants have changed hands 
from time to time, and in the short sketch of 
the case I propose to use the terms A. M. K. 
to represent the plaintiffs and their pre- 
decessors-in-interest and N. R. M. A. to 
represent the defendants and their prede- 
cessors-in-interest. To put it shortly, the 
position of affdirs now is that A. M. K. went 
into a joint venture with N. R. M.A. to 
advance moneys to one Servai. This was 
as far back as 1906. N. R.M. A. repre- 
sented the creditors throughout and ad- 
vanced moneys to Servai who ‘died still 
owing them much money. Servai's estate 
was administered by the Court and N. R. 
M. A. was joined in the suit as a creditor. 
Servai’s estate was administered and in 
execution of a mortgage decree in favour 
of N. R.M. A. much of nis land was sold 
and bought by N. R. M. A. Other sums 
were realised by N. R. M. A. through Re- 
ceivers and so on, and, of course, costs 
were incurred. In the present suit A. M. K. 
sued N. R, M. A. claiming that the'.land 
had been bought by N. R.M.A. as part 
of their joint venture; so they asked ‘for 
a declaration that they are the’ owners . of 
an undivided quarter share of all the lands 
Specified in the schedule attached to the 
plaint, for partition of the said lands, for 
an account as claimed in para. 4 of the 
plaint (this is apparently a misprint for 
para. 14), foran account of the costs in the 
administration suit, for a Receiver and for 
costs of the suit. | f 
“The trial Court dismissed the suit. A. 
M. K. appealed, and the High Court 
set aside the decree of the District Court 
and passed a decree directing that ac- 
counis be taken as to what sum of money 
was due by the N. R. M. A. firm to the 
A.M. K. rm for the one-fourth share to 
which theA. M. K. firm were entitled in 
the proceeds of litigation ia the administra- 
tion suit, Tt was held. that the land was 
bought by the N. R. M.A, firm on their own 
behalf and was -no part of the joint 
venture, so there is no question of partition 
or an account of the mesne prolits of the 
land. An appeal was filed in tne Privy 
Council by the N. R. M. A. firm and special 
leave was given tothe A. M. K. firm to file 
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-& cross-appeal; but ing the end the Privy 
Council dismissed both the appeal and the 
cross-appeal and affirmed the decree of this 
, Court, which is, therefore, the decree which 
- has to be acted upon. The costs in the 
“High Court and in the Privy Council have 
been dealt with, and it is unnecessary to 
consider them. The case went back to the 
trial Court which went into the accounts and 
passed a decree, upon which the present 
appeals are filed, after the accounts had 
been investigated in succession by two 
. Commissioners. The final decree directs 
_ payment of Rs. 39,498-1-0 by the N. R. M. A. 
firm tothe plaintiffs with simple interest 
_ at 9 per cent. per annum from the date of 
institution of the suit to date of payment. 
The A. M. K. firm were also given half their 
costsin the suit which were worked out at 
- Rs. 2,641-1-0. 
As has been stated, both sides have 
appealed. With regard to the accounts 
‘proper, the parties have since agreed to 
accept the figures given by the learned 
District Judge. The plaintiffs, however, have 
-argued that the trial Court should have 
given them interest and compund interest 
on the various sums realised by the defend- 
. ants from the date of realisation till pay- 
‘ment. They also argue that they should 
have been given full ccsts. On the other 
‘hand the N. R. M. A. firm argue that the 
plaintiffs should not be given any interest 
at all, and that if interest is to be awarded 
at all, it should be at a lower rate than 9 
“per cent. Tne learned Judge has written a 
very long Judgment with most of which it 
is unnecessary to deal as it concerns Various 
itemsin the accounts which have now been 
“accepted by both the parties. It is only 
necessary to deal with the question of 
interest before the filing of the plaint, the 
‘question of interest from the date of filing of 
the plaint until realisation, and the question 
_of costs. 

On behalf of the defendants great stress 
was laid apon the case of London Chatham 
‘and Dover Ry. Co.-v. South Eastern 
Ry. Co., (1). In my opinion this case which 
“was determined by the House of Lords has 
no bearing whatsoever in this country. It 
- is a decision which the 
‘arrived at obviously with the greatest 

reluctance, Lord Herschell, L. C., who gave 
‘the leading judgment, was clearly most 
“unwilling to give the decision to which he 
felt himself forced by the principle of stare 


decisis. He quoted decisions of Lord 
Po (1893) A O 429; 63 L.J-Ch. -93758 J P36; 68L T 
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Mansfield in Eddowes v. Hopkins (2), Lord 
Ellenborough in Dz Havilland v. Bowerbank 
(3) and Best, ©. J. in Arnott v. Redfern (4) 
with approval, but a decision of Lord 
Tenterden in Pagz v. Newman (5), he held 
to overrule the earlier decisions. On 
p. 441* of the report he says that this view 
of ihe law had been laid down by the Court 
of King’s Bench and he did not think it 
possible to re-open the question even in the 
House of Lords. Ib must, however, be 
remembered that a decision of the Court of 
King’s Bench is not the decision of a Court 
of Equity, and in ‘this country Courts are 
Courts of Equity as well as of Law. Lord 
Watson, who concurred, at p. 442* regrets 
that he is unable to differ from the rest of 
the House upon the question whether 
interest could be given, while Lord Shand 
Oot shall only add that I regret that the law of 
-this country in regard to the running of interest is 
not like the law of Scotland, with which I am more 
familiar.” 
A decision of a Court of Law as opposed to 
a Court of Equity, which the common law 
lawyers recognize es being inequitable, is 
‘not, a decision which ought to be followed 
in. this’ country. The- principle involved 
does not appearztò: have been accepted by 
` the Privy Oountil*iitappeals from India: see 
Albert Birmingham Miller v. Thomas Barlow 
(6), also Mutia ' Chetti v. A. V. Subra- 
“manian Chetti (T) where in an appeal 
‘from a case tried by the Recorder of 
Rangoon their Lordships gave a decree for 
an account apd interest at 125 per cent. on 
the amounts found to be due upon the shares 
from the date of the closing of the business. 
In Hamira Bibi v. Zubaida Bibi (8), which 
was an appeal from a decree ofthe High 
Court of Allahabad, interest was allowed on 
“a Muhammadan dower, and in Chaymal Das 
y. Brij Bhukan Lal (9), also an appeal from 
the High Court of Allahabad, interest at 15 
per cent. was allowed up to the date of the 
plaint and simple interest thereafter by way 
of damages. In Ahmed Musaji Saleji v. Ha- 





(2) (1780) 1 Douglas 376; 99 ER 242. 
(3) 1 Camp 50; 170 E R 872. 
(4) (1826) 3 Bing 353; 11 Moor 209; 2 Car. & P 88: 4 
LJO Po sg) 8. 
(5) (1829) 9 B & O 378;7 LJ (0 K B267;4M& 
Ry. 305. 
6) 14M I A 209; 2 Sar. 727 (P ©). 
7) 180 616; 6 Sar. 49; 15 Ind, Jur. 472 (PO. 
(8) 38 A 581;°36 Ind. Cas.87; AI R.1916 P C46; 43 
I A294; 14 A LJ 1055; 21 O W N1; 18 Bom. L R 999; 
-31 M LJ 799; 20 M LT 505; 4 LW 602; 1P L W57; 
950 LJ£17 (P C) A PEE 
~- (89) 17 A 511722 I A1996 Sar: 624 (P.O), 
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shim Ebrahim Saleji (10), which was a suit 
to wind up è partnership and for accounts, 
the Judicial Committee allowed interest. 
On p. 925 * appears the following passage: 
“It is well séttled that in certain cases, when on 
the dissclution of a firm one of the partners retains 
assets of the firm in his hands without any settlement 
of accounts and applies them in continuing the busi- 
ness for his own benefit, he may be ordered to account 
for these assets with interest thereon, and this apart 
from fraud or misconduct in the nature of fraud.” 


All these reports show that had the plain- 
tiffs properly handled their case from the 
beginning, it is more than possible that in- 
terest would have been awardable before 
the date of the plaint. It wes argued as 
against this that interest should only be 
given when the money is ‘proved to have 
earned interest in the hands of the defen- 
dants. Stress was laid cn Johnson v. The 
King (11). dn this ‘case Johnson had got 
a sum of money from the Army Paymaster 
to which he wes not due, hutin the suit to 
recover it, all questions of fraud were drop- 
ped, inspite of the. fact that Johnson had 
been sentenced tonine months’ imprisonment 
for getting the money fraudulently. It was 
suggested ‘that Johnson, who wes a trader, 
must have made’a profit out of the money. 
Jt was held that it was.very probable, but 
there wes no proof of; it. What kind°éf a 
trader he was, is notfstaled. In the pre- 
sent case the. parties are!Nattucottai Chet- 
tyars with whom interest is es the breath 
of life, and ‘consider it a perfectly legitimate 
deduction from this fact that the money in 
their hands wes being utilized in the 
ordinary money-lending business of the 
N. R. M. A. firm. The matter has been argu- 
ed at very great length, but it seems to me 
that interest before the date of filing of the 
suit can be’ determined on a ‘comparatively 
short point. As has been said the prayer 
which ihe plaintiffs have succeeded in get- 
ting is a prayer for an account. ‘Lhe 
prayer fer an account is stated to be as 
claimed in para. 4 of the plaint, but para. 
4 merely ‘states as a fact that Jetlers of ad- 
ministration were granied to the adminis- 
trator with whom ‘the firm’ 6. K. R. (now 
N. R. M. A.) continued to deal and in every 
such transaction the 16th defendant (repre- 
sentative of A. M. K.) hada quarter share. 
In para. 14, however, the plaintiffs claim 

“that: Ta ` 
ah 42 O 914; 28Ind. Oas, 710; AIR 1919 PO 116; 
421 A 91; 190 WN 449; 17M L T 312; 2 LW 377: 
21C0L J 419; 13 A LJ 540; 17 Bem. L R 432; 29ML 
J 70; (1915) M W N 485 (PO). | 

(11) (1904) A O $17; 73 L J P O 113; 53 W R 207; 20 
T LR 697; 91 LT 234. 
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“they are entitled toa quarter share ineach an 
every of the said fields, * * * -They further claim 
that on account be "taken of the mesne profits 
ofall the said fields, * * * The plaintiffs also claim 
an account of the moneys which have come to the 


_ hands of the firm of N. K. M. A. Chettiar, or which, 
with reascnable diligence could have been recovered . 


by them, Further, an account of the expenses in- 
curred in the said suit.” 


It is clear that they ask for an account as 
stated in para. l4, and the only account 
which they have got under the paragraph 
is an account of the moneys coming into 
the hands of the N. R. M.A. firm. It will 
be noted that in this paragraph nothing. is 
said about interest on the moneys coming 
into the hands of the Ñ. R. M. A. firm, des- 
pite the fact-that in theirclaim for mesne 


profits, on which they failed, they asked for 


“the balance in their hands capitalized at the 


Jeasonsble and current rate prevailing . amongst 


Nattucottai Chettiais.” 

They did not ask that ihe moneys which 
reach the hands of the N. R. M. A. firm 
should be capitalized, that is, thet they 
should be paid to them with interest. Fur- 
ther the decree which gives them their 
right .to en eccount says nothing abcut 
interest. The High Court judgment says: 

“We set aside the decree of the District Court and 
rass a decree directing that accounts be taken as 


“to what sum of money isdue by the N. R. M.A. fiim 


to the A. M. K. firm for the one-fourth share to which 
the A. M. K. rm are entitled in the prcceeds cf the 
litigation in the administration suit,” 


lt is argued on behalf of the N. R. M.A. 
firm that when the decree fcr accounts 
says nothing about interest prior to date 


_of filing of the suit, in working out the 


final decree interest cannot be allowed. 


In asimilar case it was held that where: 


a preliminary decree in a partition ‘suit 
has either intentionally or inadvertently 
omitted to direct an inquiry inte mesne pro- 
fiis, the final decree cannot award mesne 
profits or direct an inquiry regarding the 


‘same: Gulusam Bivi v. Ahamadsa Rowither 


(12). The two cases are not parallel, but 
they are distinctly analogous. In amy event 
tte fact that interest was not claimed on 
the mcney due under the accounis and 
was not granted by the High Court in its 
decree is fatal to the contention of the 


‘plaintifis that they should get interest be- 


tore the decree. Next comes the 
question of interest after the decree, 
frcm the date cf filing the suit to date of 


decree, and also from ihe date of decree, 


until realization. It seems to me quite 
clear that Courts are entitled to give in- 
terest in their discretion. This can be 


(12) 42 M296; 51 Ind, Cas. 140; A I R'1919 Mad. 098; 
9 L W 541; (1919) M WN28. l 
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given under s, 34, Civil Procedure Code, and 
also under s. 73, Contract@Act. 

_ The question arises as to whether the 
interest to be allowed should be simple or 
compound. Compound interest at the bar 
is always denounced as interest on interest, 
though why it shoud not be allowed I 
“have never discovered. In ordinary com- 
mercial practice simple interest over any 
lengh of time is unknown when no interim 
payments of inlerest are made. A man who 
overdraws his account from the bank knows 
that at the end of every three months or 
six months the interest is added on to his 
overdraft and he has to pay interest 
on that. A Government servant or other 
employee who subscribes to a provident 
fund knows and accepts the position that 
his interest is credited at the end of every 
six months or every year and it bears in- 
terest again, In.fact it seems to me that 
outside the Courts simple inte:est on money 
over along period is absolutely unknown. 
Among benkers “day to dey money” is 
dealt with, end the limit is reached in 
insurance companies wao in their theore- 
tical calculaticns compound interest from 
moment'to moment by sceme complicated 
process involving the use of logarithms 
and the never-ending ever-recurring series 
known as “e”, the basis of the Nazperian 
system of logarithms. When people ere 
kept out of their money cver a long period 
of: years the damage which they suffer 
from the failure to get that money’ is a 
constantly increasing one and increases 
at an increasing rate; so. justice demands 
that compound interest shculd be allowed. 
I am the more fortified in this opinion by 
the fact that compound interest has even 
been recognized in the eye of the law, 
vide s. 23, Trusts Act. Strictly speaking 
N. R. M. A. were nottrustees for A. M K, 
but they were certainly in the position 
or quasi-trustees. The judgment of the 
Privy Council referring to the N. R. M. 
A. firm says they “had availed themselves 
of their fiduciary relationship to A. M. K.” 
There is no doubt that the N. R. M. A. 
firm were employing the A. M. K. firm’s 
money in the course of their lusiness. 
This is obvious from the fact that the 
lakh of rupees which the N. R. M. A. 
frm realized on their mortgage decree 
took the form of paddy land which they 
bought and which they have been held to 
have benefited from personally. As is 
well known Chettyar firms who advance 
money cn paddy land are frequently com- 
pelled to tie up their money from time 
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to time in land from which, in default of 
interest on ihe money represented by the 
land, they get rents or mesne profits. I 
would hold that from the date of the filing 
of the suit to the date of the final decree, 
the plaintiffs are entitled.to compound 
interest on the amount due to them. [His 
Lordship then considered the question as 
to the rate of interest and costs and passed 
orders accordingly.] 

Mackney, J.—I agree. ; 

N. Order accordingly. 


—— 
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OPPOSITE” PARTIES are 

Bengal Tenancy Act (VIII of 1885), ss. , 26-1 
—S, 188, af Poserns proceedings under s. 26-F'— Right 
under s. 28-F (1-a) to join in proceedings—Nature 
of—Notice of transfer served on co-sharer landlord 
—Co-sharer seeking to apply under s. 26-F (1l)— 
Duty of giving information of his application to 
all his co-sharers—Information not given—Liability 
of application to be rejected. . 

Section 188, Bengal Tenancy Act, governs poek 
ings unders. 26-F of the Act. Baitkantha Chandra 
v. Samsul Hag (1), followed. hk 

The right given under s. 28-F (1-2) to join in 
the proceedings is given toe landlord who does not 
desire to preempt unless his co-sharers insist on 
doing so. lf, therefore, .-the result of refusing to 
extend the time for joining in the application be; 
to invalidate the original application under s. 26-F¢ 
(1), the cther co-sharers who did not apply under 
s. 26-F (1), will not be prejudiced. | | 

The second conditioa mentioned in the proviso 
to s. 188 means that a co-sharer landlord upon 
whom notice under s.26-C or E of a transfer has 
been served, and who wishes to apply under s. 26-l" 
(1), must give information of his application to al! 
the co-sharer landlords known to him, within such 
time that those co-sharer landlords can, if they 
wish, make an application under s. 26-F (ia) 
and a deposit under s. 26-F (4b) within 
two months of the service of notica on the 
‘co-sharer landlord who is applying under s. 26-F 
1) or within one month of his application under 
s. 26-F (1) whichever is the later. if he does not 
give all of them the information within the time 
5) described, his application under s. 26-F (1) 
should be rejected, not on the: ground that it is 
barred by limitation, but on the ground that the 
conditions cn which slone the application can be 
entertained, have not been fulfilled, | | : 

O. R. from an order of the Munsif, Central 


Court, Comilla, dated August 30, 1934, 
oor Prakash. Chandra Pakrashi, for the 
Petitioner. 

Mr. Ajit Mukar Dutt, for 
Parties. 


the Opposite 


356, 
` Mr. . Bireswar: Chatterjee, for the Deputy 
Registrar. 

Order--This Rule criscs out of 
an order passed in a proceeding under s.26-F 
Bengal Tenancy Act. Oppcsite party No. 1 is 
the transferee of an occupancy raiyati hold- 
ing. Petitioner is one of the immediate 
co-sharer landlords of that holding. On 
May 14, 1934,. petitioner made an application 
under s. 26-F (1) praying thatthe holding 
be transferred to himself. The transferee 
and five ofthe petitioner’s co-sharers were 
made defendants in that application. OnJune 
21,1934, the transferee filed a petition of 
objection’and pointed out therein that there 
were 23 co-sharers of the petitioner of 
whom only 5 had been made parties. 

On July 30, 1934, petitioner applied to add 
the 18 co-sharers named in the transferee's 
objection, es parties defendants and was 
permitted to dose. The Munsif who heard 
the «pplication held that petiticner wes well 
aware that he had cc-shaiers who were not 
made parties before July 30, 1934, andthat 
as all the.cc-sharers were not made ‘parties 
fwithin two months of the service ófinolice 
under s. '26-C, nor within one month of the 
date of application under s. 26- (1), the ap- 
plication was time-barred. The Munsif 
accordingly rejected the application under 
5. 26-F (1). Against that order the present 
Rule has been obtained. Jt has been con- 
tended on behalf of the petitioner that no 
period of limitation has been prescribed 
within which co-sharer landlords are to be 
made parties to the proceeding under s. 26- 
F (i), and that the:sMinsif was wrong in 
|. rejecting: the application on the ground of 
limitation. The Munsif's decision is based 
on an interpretation of ss. 26-F and 188, 
Bengal Tenancy Act, and it is with those 
two sections that we are concerned. In the 
first place the Advocate for the petitioner 
has argued thats. 188 hes no application 
‘toa proceeding under s. 26-F. He argues 
“thats. 188 applies only to proceedings 
in which action by the sole landlord or by 
the entire body of landlords acting together 
is contemplated: that it does not apply to 
‘proceedings ‘in which a single co-sharer is 
entitled to act. Inasmuch es s. 26-F (1) 
permits an application by a co-sharer, it is 
mot necessary. for the application to be made 
-by the whole bedy of landlords. I am un- 
‘able to accept this view. In the first place 
if s. 188had nö application to such-a pro- 
‘ceeding’ under b: 26-F, the proviso to the 
section, would not have been made appli- 
‘cable'to a’‘proceeding under s, 26-F' (1). In 
jhe second place it has been heldin Bai- 
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kantha Chandra v. Samsul Hag (1) that s. 188 
does govern s. 26-F and no other authority 
on tha question has been cited. I am 
satisfied, therefore, that s. 188 governs pro- 
ceedings under s. 26-F. Section 188, 
Bengal Tenancy Act, reads as follows: 

“Subject to the provisions of s. 148-4, where two 
or more persons are co-sharer landlords, anything 
which the landlord is, under this Act, required or 
authorised to do must be done either by both or all 
those persuns acting together or by an agent authoris- 
ed to act on behalf of both or all of them. 

Provided that one or more co-sharer landlords, if 
all the other co-sharer landlords are made parties 
defendant to the suit or proceeding in manner pro- 
vided in sub-ss. (1) and (2), s. 148-4 and are given 
the opportunity of joining in the suit or proceeding 
as co-plaintifis or co-applicants, may (1) file an appli- 
cation under sub-s. (1), s. 26-F....... D 


This section contemplates that an appli- 
cation to pre-empb under s. 26-F (1) shall 
ordinarily be made by the whole body of 
co-sharer landlords acting together. One 
or more co-sharers, not being the whole body 
of co-sharer landlords, may, however, make 
an application under s. 26-I* (1) provided 
that certain conditions are fulfilled. If those 
conditions be not fulfilled, such co-sharers 
are not entitled to pre-empt under s. 26-41. 
The conditions to be fulfilled are: (1) that 
ell the other co-sharer landlords be made 
parties defendant to the proceeding; and 
(2) that all the other co-sharer landlords be 
given an opportunity of joining in the pro- 
ceeding as co-applicants, The first 
of the conditions is designed to 
inform allthe interested co-sharers of the 
proceeding and toenable them to note the 
result and correct their collection papeis 
end records if necessary. This objection 
would be attained if the co-sharers were 
made parties at any time before final orders 
on the application were passed. 

The second of the two conditions is de- 
signed to protect one co-sharer against pre- 
emption by another  co-sharer. The 
legislature recognises that a co-sharer land- 
lord may be quite willing to allow the origi» 
nal transferee to remain in possession of 
the holding, but be unwilling to allow one 
of more of his cc-sharers to step into the 
shoes of that transferee. For this reason a 
co-sharer is given the right of joining in the 
proceeding as co-applicant. If, however, a 
co-sharer Jandlord desires to join in the 
proceedings as co-applicant, he must comply. 
with the condition laid down in s. 26-F, sub- 
ss. (4-a) and (4-b.) If such co-sharers do 
not apply within two months of the service 
of notice under s. 26-C or 26 -E, or within 
one month of the application under s, 26-F' 

(1) 38 O W N 634; 152 Ind, Cas, 279; A I R 1034 Cal, 
66%; 61 0-270; 7. R O25, ; : 
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1),. he has no right to join in the proceed- 
ng as co-applicant. If therefore he be not 
(nformed of the application under s. 26-F 

1) in sufficient time to comply with the 
provisions of s. 26-F, sub-ss. 4a and 2b, 
-it cannot be said that he is given an 
opportunity of joining in the proceeding as 
.a corapplicant. In such a case, it would 
follow that the conditions under which one 
or more co-sharers, not being the whole body 
’ of landlords, are entitled to make an appli- 
cation under s. 26-F (1) had not been fulfill- 
ed, and the application under s: 26-F (1) 
would not be maintainable. 


The above argument applies where 
notices under  s. 26-C. or; 26-H 
have been duly served on all 
the co-sharer landlords. Butas point- 


ed out in Batkantha Chandra v. Samsul 
Haq (1) and in Surjya Kumar v. Noabali 
(2) the Bengal Tenancy Act does not take 
into account the possibility that notices 
may not have been duly served on all the 
co-sharer landlords. It has been held in 
the two cases referred to, that a co-sharer 
landlord upon whom no notice under s. 26-C 
or 26-E has been served, may apply under 
8. 26-F (1) within a reasonable time 
of the date of his knowledge of the 
transfer. None of the rulings to which my 
attention has been drawn, discusses the 
rights of such a cosharer to join in an 
application under s. 26-F (4a). The Ad- 
vocate for the petitioner has argued that the 
same principle should be applied to appli- 
cations under s. 26-F (4a) as to applications 
under s. 26-F' (1); and that it should be held 
that a co-sharer upon whom no notice has 
been served under s. 26-0 or-s. 26-E, may 
apply under s. 26-F (4a) within a reason- 
able time of his knowledge of the transfer. 
He argues further that if this view be 
adopted, the application of one co-sharer 
anders. 26-F (|) should not be rejected on 
the ground .that the second of the two con- 
ditions laid down in the proviso to s. 188 has 
not been fulfilled. If the right of the 
other co-sharers to join in the proceedings 
as co-applicants has not become barred by 
limitation, ihe right to apply under s. 26-F 
(4a) to join as co-applicant in proceedings 
instituted under s. 25-F (1) by a co-sharer 
is distinct from the right to institute the 
proceedings under s. 26-F (1). The right 
given unders. 26-F (4a) to join in the pro- 
ceedings is given to a landlord who does not 
desire to pre-empt unless his co-sharers 


(2) 35 © W N 681; 136 In}. Cag. 871; A I R 1932 


Cal, 289; 59.Cal. 15;,53 C L J578; Ind. Rul. (1932) 


Cal, 978,” 
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insist on doing so. If, therefore, the result 
of refusing to extend the time for. joining 
in the application be to invalidate the origi- 
nal application under s. 26-F (1),. the other 
co-sharers who did not apply under s. 26-F 
(1), will not be prejudiced. | 

It is not necessary to extend the period of 
limitation in order to protect -the interest of 
the co-sharer landlord upon whom no notice 
has been served. The extension of time is 
for the benefit mainly of the co-sharer land- 
lord upon whom notice was duly served and 
whohas applied unders. 26-F (1), but has 
omitted possibly deliberately to inform his 
co-sharer of his action. On the other hand, 
the extension of time allowed in Baikantha 
Chandra y. Samsul Hag (1) and Surjya 
Kumar y. Noabali (2) was necessary to pro- 
tect the interests of the co-sharer landlord 
upon whom no notice was served: It is 
obvious that a transferee may have every 
justification for omitting to serve notices of 
the transfer on all the co-sharer landlords. 
If he should omit to serve notices at all, 
then;: however justifiable the omission, he 
exposes himself to the liability of pre-emp- 
tion. bya co-sharer landlord upon whom 
no notice was served, for an indeinite time. 
There will ordinarily be less excuse for one 
co-sharer landlord omitting to inform the 
other co-sharer landlords of his intention to 
apply or of his application under s. 26-F 
(1). He will ordinarily know who his co- 
sharers are. He does not derive his know, 
ledge from the conduct of the transferee. 
He will ordinarily be ignorant whether 
notices under s. 26-0 or 26-E have or have 
not been served upon his co-sharers. 

A co-sharer landlord applying under s. 26 
F (1) is presumed to know the necessity of 
informing his other co-sharers of the ap- 
plication within sufficient time to enable 
them to comply, with the conditions of 
s. 28- P sub-ss. 4a and 4b. If he inten- 
tionally omits to inform .them in 
time, there is no reason why he should be- 
nefit.by the omission, possibly unintentional 
and excusable, of the transferee to serve 
notices upon other co-sharers which omis- 
sion has not affected his conduct in. any way. 
T can see no reason therefore to extend the 
rule laid down in Surjya Kumar v. Noabali 
(2) io applications under s. 26-F (4a). I 
understand by the second condition men- 
tioned in the proviso to s. 188 that a co- 
sharer jandlord upon whom notice under 
s. 26-C or. E of a transfer has been served, 
and who wishes to apply under s. 26-F (1), 
must give information of his application to 
all the. co-sharer ‘landlords known to hima 


358 


_within such time that those co-sharer land- 
lords can, if they wish, make an application 

“under s. 26-F (4a) and a deposit under 
s. 26-F* (46) within two months of the service 
of notice on the co-sharer landlord who is 
applying under s. 26-F (1) or within one 
month of his application under s. 26-F (1) 
-whichever ‘is the later. If he does not give 
all of them the information within the time 
go described, his application under s. 26-F 
(1) should be rejected, not on the ground 
that it is barred by limitation, but on the 
ground that the conditions on which alone 
the application can be entertained, have not 
been fulfilled. 

Tn the present case 18 of the co-sharers 
were brought on to the record on July 
30, 1934, 4. e. more than two months after 
the date of the application under s. 26-F (1) 
and therefore necessarily more than two 
months: after the service of notice under 
s. 26-0. Notice of the application was 
served on them after July 30, 1934. Itis 
not suggested that they weres given informa- 
tion of the application under s. 26-F (1) in 
any other manner than by service of notice 
after July 30, 1934. They were not, therefore, 
given an opportunity of joining in the 
proceeding as co-applicants. Such being 
the case the’ conditions under which peti- 
tioner was entitled to apply under s. 26-F 
(1) werenot fulfilled, and_his application 
was rightly rejected. This Rule is discharg- 
ed with costs two gold mohurs. 

N i Rule discharged. 
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Negotiable Instruments Act (XXVI of 1881), s. 87— 
Material alteration—Tests—Endorsement postponing 
payment and altering rate of interest—Whether con- 
stitutes material alteration — Fresh stamp, if neces- 
sary when material alteration ts made, f 

Where a negotiable instrument has been altered, 
the answer tothe question whether the alteration is 
a material one depends on whether itchanges in any 
Fay the rights ae ates of the parties thereto, 

is immaterial whether the change i judici 
tee ge is prejudicial or 

An endorsement post poning payment and altering 
the rate of interest constitutes a material alteration. 
In such a case the actual position of the words with- 
in is immaterial, 

The law requires a fresh stam i 

law p when a material 

alteration is made əs the alteration makes the in- 
strument g new one. Bowman v. Nichol (1), Knill v, 
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Williams (2), Bathe v. Taylor (3) and Walton Y. 
Hastings (4), referred to. f 

Mr. M. M. Rajê for the Plaintiff. 

Mr. J. K. Munshi, for Defendant No. 1. 

Judgment.—This suit has been insti- 
tuled by one Beharilal, suing in the firm 
name of Joharmel Beharilal, for the re- 
covery of the sum of Rs. 18,136-6-9, said 
to be due on a promissory note. The 
defendants at first denied that the name 
Joharmal Beharilal constiluted a firm name, 
and alleged that the promissory note had 
been executed in favour of a person named 
Joharmal Beharilal who is now dead. It 
was, therefore, contended that the suit 
could not be maintained without the grant 
of probate or letters of administration to 
his estate. The evidence, however, establish- 
ed that Beharilal and his father Joharmal 
constituted a joint undivided Hindu family, 
and carried on business under the firm 
name of Joharmal Beharila!. Joharmal died 
in August 1930, and Beharilal as the survi- 
vor became the sole proprietor of the 
business which he continued to carry on 
in the same name. In view of the evi- 
dence the- learned Advocate for defendant 
No. l—defendant No. 2 was not repre- 
sented at the hearing—abandoned the 
contention that the suit could not be 
maintained in its present form and con- 
fined himself to the contention that the 
promissory note could not be sued upon 
because the instrument hed been materially 
altered and had rot been re-stamped. 

When the promissory note was executed 
Kasi Chettyar was the agent of defen- 
dant No. I firm, and he executed the 
promissory note in the name of the firm. 
Kasi Chettyar subsequently commenced a 
money-lending business of his own which 
he carried on under tke name of K. R. K. 
Kasi Chettyar. On June 1, 193], he added 
his own signature to the promissory note. 
Tt is common ground that he did so be- 
cause he had agreed to guarantee payment. 
Defendant No. 1 firm does not dispute 
ihe fact that Kasi Chettyar wes its 
agent when the promissory note was exe- 
euted and concedes that in signing it in 
the name of the firm he made the firm 
liable, although it is denied that defen- 
dont No. 1 firm ever had the use of the 
money which the promissory note represents. 
After the suit had been instituted Kasi 
Ohettyar became insolvent, and the Official 
Assignee was made a defendant in his 
place. The promissory note isin the fol- 


lowing form : i 
“Rangoon, October 3, 1929—Whereas my creditor 
Joharmal Beharilal, of Kotputli, reports he has lost 
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on his way to Rangoon the promissory note executed 
by me in his favour on October 9, 1926, for Rs. 21,009 


(rupees twenty-one thousand) carrying interest at- 


As. 12 per cent. per mensem and has to-day agreed to 
publish in the Rangoon Gazette. for one month con- 
tinuously the fact that the said promissory note has 
been lost andthat any one who comes by it will have 
no right whatsoever under it. And asthe said Johar- 
mal Beharilal has requested me to execute to-day a 
fresh promissory note in his favour for Rs. 21,000 
(rupees twenty-one thousand) only having received in- 
terest on the former promissory note. up to date, I, the 
undersigned, R. M. P. M. Kasi Chettyar, promise to 
- pay on demand to the said Joharmal Beharilal or 
order the sum of Rs. 21,000 (rupees twenty-one thou- 
sand) only with interest thereon at As. 12 per cent. 
per mensem. 
| (Signed) R.M. P. M. Kasi Chettyar.” 
The signature is written across stamps 
to the value of four annas, the correct 
value for a promissory note payable on 
demand. Immediately to the left of the 
signature appear in Tamil the words “Set- 
tled interest at 12 annas for 12 months 
‘thavanat’.” These words were apparently 
written immediately after the execution 
of the promissory note. Below the signature 


of the first defendant firm is the signature 


of Kasi Chettyar followed by the date 
“June 1, 1931." The body of the pro- 
missory note, the two signatures, the words 
which appear to the left ofthe first signature 
and the date “June 1, 1931” occupy most 
of the space on the face of the document. 
On the back of the instrument there are 
three endorsements. The first isin Eng- 
lish and reads as follows: 

“Paid interest Rs. 2,346-12 (Rupees two thousand 
three hundred and forty-six and annas twelve) 
only up to December 30, 1930. Hereafter interest 


will be, charged at eleven annas per cent. per 
mensem.’ 


-This is signed by R. M. P. M. Somasun- _ 


daram Chettyar and dated December 31, 
1930. At that time Somasundaram Chettyar 
was the agent of the first defendant firm. 


The second endorsement is in Tamil and. 


it is translated thus: 


“Paid three thousand — 18,000 (is the) balance. 


Payon months “ihavani” (time) has been settl- 
ed.” 


This endorsement is signed by Kasi 
Chettyar ond is dated June 1, 1931. The 
third endorsement is in English and is as 
follows: 


“Paid by post date cheque-No. N 294412, dated 


July 15, 1932, on the National Bank of India, Ltd., for 
Rs. 3,000 (Rupees three thousand) only.” 


This endorsement is also signed by Kasi 
Chetbyar and is dated May-25, 1932. It 
was cencsded by the learned Advocate for 
the plaintiff that the words ‘Settled in- 


terest at 12 annas for 12 months ‘thavanat ". 
embodied an agreement “under which de- 


fendant No. 1 firm was to be given 12 
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months! time in which to pay the amount 
of the promissory note. The word À iha- 
vanai? means “a specified time or fixed 
period” and is frequently used by Chet- 
tyars. Mr. Rafi also conceded that ihe 
first endorsement embodied an agreement 
arrived at between the plaintiff and Soma- 
sundaram Chettyar, representing the first 
firm, under which the rate of interest was 
to be reduced from 12 annas to 11 annas 
per cent. per mensem. ~-He-turther conceded 
that the second endorsement embodied 
an agreement under®which a` period of 
seven months from June 1, 1931, was to 
Þe allowed for the payment of the bal- 
ance. The circumstances, under which 
Kasi Chettyar added his signature to that 
of defendant No. 1 firm. appear from the 
following passage 1n- thé: evidence of 
B ba K. R. K. Kasi signedthe note Ex. A 
as a surety for the promissory note on June 1, 1931. 
Kasi Chettyar signed as & surety, because I demand- 
ed money from the agent of the R. M. P.M. firm due on 
Ex. A. He told me that he had no money. I said 
that I could not weit but would file 'a suit. He then 
asked me to come on the next day. When I went on 
the next day he asked me not to file aguit. He took 
me to Kasi Chettyar with whom he hada conversa- 
tion. Kasi Chettyar told me not to worry, because 
R.M. P.M. was a good firm. I told him that I was 
afraid, as Chettyar firms were failing. Kasi told me 
that i? R.M. P.M. didnot pay he would pey. He 
agreed to be a surety and signed the promissory note 
assuch. OnJdune 1, 1931, R. M. P. M's agent paid me 
Rs, 3,000 and Kasi Chettyar signed the promissory 
note.” 

Defendant No. 1 firm maintains that the 
promissory nole underwent material al- 
teration on three occasions, namely : (1) 
When the words “Settled interest at 12 
annas for 12 months ‘thavanai were 
added; (2) when the reduction in the rate 
of interest was recorded on the back of 
the promissory note ; (3) when Kasi Chet- 
tyar signed the instrument on June l, 
1931, and made the endorsement allowing 
seven months’ time for the payment of 
the balance due on the promissory nole. 
All the additions were made with ihe 
consent of the porties, but the learned 
Advocate for defendant No. I firm con- 
tended that as a material alteration has 
the effect of making a new instrument, the 
document should have been re-stamped on 
each occasion. He also contended that the 
words to the left of the signature of de- 
fendant No. 1 firm had the effect of making 
the note payable at a future date and, 
therefore, on this occasion it ought to 
have been stamped as a bill of exchange. 
He adopted the same argument with regard 
to the endorsement of June l; 193], al- 
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lowing seven months’ time for the pay- 
ment of the balance outstanding. He fur- 
ther contended that Kasi Chettyar, by 
signing the promissory note on June 1, 


1931, became a maker which in itself was. 


sufficient to vitiate the instrument unless 
it was re-stamped. The learned Advocate 
for the plaintiff accepted the contention 
that the Tamil words to the left of the 
signature of defendant No. 1 firm had the 
effect of postponing payment for 12 months 
and that the endorsement of June 1, 1931, 
had the effect of postponing payment of 
the outstanding balance for a further 


period of seven months. He also conceded. 


that a holder would be affected by what 
was written on the promissory note. He 
argued, however, that inasmuch as the sub- 
sequent agreements might have been writ- 
ten on separate paper, they could not be 
read as constituting material alterations of 
the instrument itself. He applied the same 
argument to the endorsement changing the 
rate of interest. He admitted that these 
agreements having been reduced to writing 
ought to have been stamped as such, but 
contended that this could be done now 
under penalty. He denied that by signing 
the promissory note on June l, 1931, Kesi 
Chettyar became a maker of the instru- 
ment. 

Section 87, Negotiable Instruments Act, 
provides that a material alteration renders 
the instrument void ss against any one 
who is a party thereto at the time of mak- 
ing such alteration and does not consent, 
unless the alteration was made in order 
to carry out the common intention of the 
original parties. As I have indicated, there 
is no question here of any alteration hav- 
ing been made without consent. The law, 
however, requires a fresh stamp when a 
material alteration is made as the altera- 
tion makes the instrument a new one, 


Bowman v. Nichol (1), Knill v. Williams . 


(2), Bathe v. Taylor (3) and Walton v. 
Hastings (4). Section 14, Stamp Act, ex- 
pressly provides that no second instrument 
chargeable with duty shall be written upon 
a piece of paper upon which an instru- 
ment chargeable with duty has already 
been made, and s. 12 states that an in- 
strument written in contravention of s. 14 
shall be deemed io be unstamped. When 
a bill of exchange or promissory note is 
not duly stamped at the time of the mak- 


1) (1794) 5 TR 537; 1 Esp. 81. 
o dai East 431; 10 R R 349, 
(3) (1812).15 East 412. 

(4) (1815) 4 Camp. 228. 
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ing of the instrument, the defect cannot 
be remedied by payment of penalty, and, 
therefore, cannot tæ admitted in evidence 
(Indian Stamp Act, 8. - 35). 

The instrument in this case merely 
bears the stamps which were affixed be- 
fore the instrument was executed on Osto- 
3, 1929. It is, therefore, necessary to con- 
sider whether the alterations on which 
defendant No. 1 relies are material altera- 
tions. If any cne of them constitutes a 
material alteration, the instrument is not 
properly stamped, and the plaintiff is not 
in law entitled to sue upon it. 

Where a negotiable instrument has 
been altered, the answer to the question 
whether ithe alteration is a material one 
depends on whether it changes in any 
way the rights end liabilities of the 
parties thereto. It is immaterial whether 
the change is prejudicial or beneficial : 
Gardner v. Walsh (5) and Suffel v. Bank. 
of England (6). In the latter case Lord 
Esher (then Brett, L. J.,) observed : 

“Any alteration of any instrument seems to me to 
be material which would alter the business effect of 
the instrument if used for any ordinary business pur- 
pose for which such an instrument or any part of it is 


ed. 

In Hirschfeld v. Smith (7), the insertion. 
of a rate of exchange was held to Vitiate 
a bill of exchange. The bill wes drawn 
in England payable to a drawers order, 
directed to and eccepted by the drawee 
in France, payable in France and was 
endorsed by the drawee in blank and 
delivered io the ‘defendant in England. 
The defendant endorsed it in blank and 
delivered it to the plaintiff in England. 
The plaintiff endorsed it to a banker 
in France for presentment. The bill was 
presented, but was dishonoured. The law 
of France requiring Indorsements to be 
special, and to state a date and a con- 
sideration, the plaintiff turned the blank 
into special indorsements, by inserting 
the requisite words above each name on 
the back ofthe bill. He also, by writing 
on the face of the bill, professed to fix 
the rate of exchange at which the bill 
was payable. The special indorsement to 
the defendant ran: 

“Pay to the order of Mr. E. T. Smith, at the rate 
of 25fr. 75e. for 1£, value received, the sum of 6,437fr, 
50c ut retro.” 


It was held by Erle, O. J., and Byles, 


(5) (1855) 5 El. & BL. 83; 24 L J Q B 285; 3 W R 460; 
1 Jur. (N s) 828. 
(8) (1682) 8 Q B D 555; 51 L J Q401; 46 J P 500; 30 
932; 47 L T 146. 
WI (1886) 1 C P 340; 12 Jur. (N s) 523; 1 H & R 284 
14 L T 886; 35 LJ OP 177; 14 W R 455, 
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Keating and Montague Smith, JJ., that 
the contract of the acceptor was altered 
by the superscripticn cw the face of the 
bill, and the contract of the indorser by 
the superscription over ihe indorsement at 
the back of the bill, with a reference to 
the superscription added on the face of 
the bill, by the words ut retro. An 
alteration in the rate of interest is a 
material alteration: Sutton v. Toomer (8), is 
an alteration which has the effect of post- 
poning or accelerating payment : Masier v. 
Miller (9), Outhwaite v. Lamtleys, (10), 
Hirschman v. Budd (11) and Walton v. 
Hastings (4). The addition of a new maker 
to a joint and several note is also a mater- 
jal alteration: Gardner v. Walsh (5). 

To return to the promissory note in 
suit, if the words “Settled interest at 12 
annas for 12 months thavanai” had the 
effect of postponing payment for 12 months 
-~and this is admitted—they constitute a 
material alteration. By the note as it 
originally stood, defendant No. 1 (firm) 
promised to pay the sum of Rs. 21,000, 
on demand. By writing on the face of 
the instrument, this promise to pay on 
demand was in effect cancelled and de- 
fendant No. 1 (firm) was granted 12 
months’ time in which to make payment. 
The positicn was entirely changed. The 
plaintiff is not suing on the original con- 
sideiation, but on the promissory note 
itself, and any writing on the document 
which changes its character must -con- 
. stitute a material alteration. The endorse- 
ment of June 1, 1931, postponing payment 
of ihe balance for seven months, and the 
endorsement which changed the rate of 
interest from 12 annas to 11 annas per 
cent. per mensem are in the same category. 
These - endorsements were intended to, 
and did in fact, affect the original promise 
to pay. 

lf after execution words are written on 
a negotiable instrument which are intended 
to alter the rights and liabilities of the 
_ parties, the actual position of the words 
cannot, I consider, govern the question whe- 
ther they constitute a material alteration, 
and it appears to me that there is authority 
for this view. In Warrington v. Early (12) 
it was held that the words “interest to be 
charged at £6 per cent. per annum” written 
(8) (1827) 7B & O 416; 1 M & Ry. 125. 
(9) Smith LO 18th Ed. 780, 

(10) (1815) 4 Camp. 179. 
ae) (1878) 8 Ex. 171; 42 LJ Ex 113; 21 W R 589; 

(12) (1854) 23 L J Q B 47; 2 El. & BL 763; 2 W R 78 

18 Jur. 42; LO L R 398, 


. 
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in a corner of a promissory note without the 
consent of the maker constituled a material 
alteration which prevented the plaintiff 
from recovering on the instrument. The 
judgment was delivered by Lord Campbell, 
C. J., who observed: 

“The note was originally for the payment of £1,000 
at five months after date, with lawful interest. There 
was then added in the corner of the paper the words 
‘interest to be paid at £6 per cent.’ We think this 
forms part of the contract. It would clearly have 
been so if it had been written in the body of the note 
and we think a memorandum of this kind’ written in 
the corner of the note is equally part of the contract, 
Because the contract must be collected from the four 
corners of the document, and no part of what appears 
there is to be excluded.” 


The authority bears directly on the case 
before me. In Brill y. Crick (13), an endorse- 
ment was madeon 4 promissory note to the 
effect that the note was given upon the 
conditions mentioned in a memorandum of 
agreement annexed thereto. This was held 
not to constitute a material alteration be- 
cause it was clear that the endersement was 
never intended to alter the legal effect of 
the note, but was made for the purpcse of 
ear-marking the note only and to show that 
it was the notereferred to in the agreement. 
The conclusion to be drawn from Brill v. 
Crick (13), is that if an endorsement is in- 
tended to alter the legal effect of the ne- 
goliable instrument it will constitute a 
material alteration. 


The learned Advccate for the plaintiff 
relied on the decision of the Privy Coun- 
cilin Pestonji & Co. v. Cox &Co. (14). In 
that case bills cf exchange payable some 60, 
some: 20 ənd some 120 days after sight, 
drawn on the appellents were indorsed for 
value to the réspondents, who stamped them, 
and after acceptance noted in the corner of 
each bill the date for presentation. The 
parties to the bills having mutually agreed 
that the date of payment should be postpon- 
ed, the respondents altered the dates so noted 
but without making any alteration in the bills 
as originally drawn. On presentation for 
payment at the extended dates the bills were 
dishonoured by the appellants. The Judicial 
Committee held that there had been no dis- 
charge of the bills by material alteration, 
nor was a new stamping necessary under the 
Indian Stamp Act. The important facts in 
the cese are to be gathered from the follow- 
ing passage in the judgment which was de- 


i g3) (1836) 1 M & W 232; 1 Gale 441;5 LJ Ex. 
4 


(14) 52 B 589; 113 Ind, Cas. 124; A I R 1998 P © 
231; 551 A 353; 5 O' W N 706; 30 Bom L'R 1503; 
pees) ak W N 881; 49 C L J 32; 26 ALJ 1919 
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livered by Viscount Sumner (p. 5928): 

“In ordinary course, the clerk at the respondents’ 
Bombay branch affixed the neczssary revenue stamps 
to drafts before presenting them for acceptance and 
also as a generalrule though not invariably, stamped 
the word ‘due'on the top right hand corner of the 
draft and after acceptance added to it the date for 
presenting the bill for payment according to its usance 
with the days of grace added. When the duration of 
a bill was extended, they usually struck through this 
marginal date and substituted the extended date, and 
repeated this processtwice or three times, according 
to the number of extensions arranged, butin a 
number of cases no date was put inthe marginof 
the acceptance, even though its duration was ex- 
tended.” k . oui 

On the question of material alteration Vis- 


count Sumner observed (p. 593*) : 

“As tothe material alteration, the answer is that 
the bill itself was.not altered at all. Of course if 
the due date on the face of the bill had been altered, 
the alteration would have been material, but what 
was done did not, in fact, affect the bill, nor was it 
done with any such intention. The date formed no 
part of the bill, nor did its alteration affect the con- 
‘tract. It was a mere docket for office purposes. Ifa 
slip cf paper, with the date on it, had been pinned on 
to the bill, the two holes made by the pinin the paper 
-would have heen no less liable to be called an altera- 
tion.” 

In dealing with the stamp objection, Vis- 
count Sumner said (p. 596*): 

“As to the stamp objection no second instrument, 
‘that is no bill of exchange, was written on the old 
stamped paper atall. The old instrument remained 
unaffected, and nothing was added to or taken from 
it. The clerks had no intention of destroying their 
employer's remedies on the bills, nor had they any 
authority to do anything, except make an office docket 
in the corner, and from the two other essential parties 
“to this supposed second instrument, the drawers and 
the acceptors, they had no authority at all. How far 
their docket might have aflected a new endorsee 
with notics of sume collateral agreement between prior 
parties need not be considered, for there was no 
new endorsee, but it must not beteken that there 
was any new bindingagreement or any new promise 
or any consideration for one.” ss 

It will be observed that the Judicial Com- 
mittee based its decision on the following 
grounds : , 

(1) The dates which were altered formed 
no part of ihe bill. (2) The alteration of 
these dates did not affect the contract. No- 
thing was added to the contract end nothing 
taken from it. (3) The new writing on the bill 
merely represented a docket for office pur- 
poses. These observations do not &pply here. 
While itis true that no alteration has been 
made in the actual words constituting the 
original promissory note additions were 
-made tothe instrument. Two of the addi- 
tions affected the lime for payment and one 
changed the rate of interest. Mach of these 
additions made a material alteration in the 
contract, and therefore each had the effect 
of making a new instrument. Section 14, 


* Pages of 52 B.—|Ed] 
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Stamp Act, forbids a second instrument 
chargeable with quty being written upon a 
piece of paper upon which an instrument 
chargeable with duty has already been 


‘written and s. 15 says an instrument written 


in contravention of the provisions of s. 14 
must be deemed to be unstamped. The 
provisions of s. 14 have been contravened in 
this case and the instrument sued upon 
must be deemed to be unstamped. Even 
if it had been permissible to affix fresh 
stamps before making the alterations the 
objections would still exist as fresh stamps 
were not in fact affixed. Itis now too late 
to alter the position and the contention that 
the plaintiff is not entitled to sue upon the 
instrument by reason sof the fact that the 
stamp law has not been complied with must 
be tipheld. i 


It is not necessary in these circumstances 
for me to decide the further questions which 
have been argued, namely, whether the 
words extending the time of payment re- 
quired the promissory note to be stamped 
as a bill of exchange, and whether the se- 
cond defendant became a maker by signing 
the note on June 1, 1931. For the reasons 
stated the suit must be dismissed with costs 
in favour of the first defendant. 


N. Suit dismissed. 
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whether applies to sale in enforcement of mortgage . 
—Heecution transferred to Collector—Mortgage of 
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s. 65—Whether applies to agreement void ab initio 
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Case of void transaction—Time, when runs. 

Order XXI, r. 83 (3), Civil Procedure Code, has 
no application to a case of sale in enforcement of 
a mortgage. 

No sooner an order for transfer of a decree for 
executicn to the Collector is made than he is 
seized of the case and not on the date such order 
reaches him. Consequently a mortgage-deed 
executed after transfer of ‘the execution to the 
Collector is void under para, 11 of Sch. II of 
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the Civil Procedure Code, 
(1), relied on. 

The principle on which tht equitable doctrine of 
legal subrogation is founded is that the person 
making the payment has some interest of his own 
to protect and that the payment is made for the 
protection of such interest. Gurdeo Singh v. 
Chandrikah Singh (2), referred to. 

Section 65, Contract Act, is applicable even to 
agreements which are void ab initio. 

[Oase-law referred to.] ` 

The Court should try to decide the dispuba be- 
tween the parties completely soas to avoid multi- 
plicity of litigation, 

In the generality of cases limitation in the 
case ofa void transaction would run from the date 
of the deed, but exception is possible in cases 
where there are special circumstances showing that 
an agreement was discovered to be void at a later 


Tika Ramv. Narayan 


ate. 
[Case-law referred to.] 


F. C. A. against the order of the Addi- 
tional Sub-Judge, Hardoi, dated Decem- 
ber 14, 1933. 


Dr. K. N, Katju, Messrs. Hyder Husain» 
P. N. Chaudhri and Mohan Lal, R. B.,. for 
the Appellant. 


Messrs. M. Wasin, R. N. Shukla, Manni 
ie and Raghubar Dayal, for the Respon- 
ent. . i 


” Judgment.—This is a first appeal filed 
by the plaintiffs Bhola Nath and Lala 
Balmakund against a judgment of the 
learned Additional Subordinate Judge of 
Hardoi, dated December 14, 1933, dismissing 
their suit against the defendant Chaud- 
harain Mahrani Kuer, widow of Chaudhari 
Fateh Singh. i 

The plaintiffs fled a suit for recovery of 
Rs. 2,40,510-14-9 by sale of the property in 
suit on foot of their mortgage dated April 
7,1919. The said mortgage-deed (Ex. 1) 
was executed by the defendant Chaudharain 
Mahrani Kuer in favour of Lala Puttu Lal 
and Lala Balmakund plaintiff No. 2. The 
principal amount secured by the mortgage- 
deed in suit was a sum of Rs. 1,14,000 pay- 
able within ‘five years with interests at 
9 annas per cent. per mensem compound- 
able six-monthly. ` The object for which the 
mortgage-deed was executed was said to 
be the preservation of the property of the 
Chaudharain'’s husband, which wes sought 
to be sold by the Delhi and London Bank, 
Ltd., in execution of their mortgage decree 
for sale against Chaudhari Fateh Singh the 
husband of the defendant. Lala Puttu Lal, 
one of the original mortgagees is dead and 
is represented by Lala Bhola Nath, plaintiff 
No. 1 whois the grandson of Lala Puttu 
Lal's brother. Out of the mortgage money 
a sum of Rs, 3,300 has been set off against 
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the amount due to Lala Puttu Lal on the 
basis of a promissory note executed by the de- 
fendant; a sum of Rs. 1,03,555-9-0 has been 
paid on April 24, 1919, in satisfaction of 
the mortgagee decree obtained by the Delhi 
and London Bank; a sum of Rs. 700 was 
paid for defraying the expenses in connec- 
tion with registration and other incidental 
expenditure, and Rs. 1,350 have been sub- 
sequently credited towards interest due on 


. the deed in suit, leaving a sum of Rs, 91-7-0 


as unpaid in the hands of the mortgagees. 
The plaintiffs further alleged in their plaint 
that the defendant had paid towards interest 
a sum of Rs. 2,354 on December 30, 1919, 
Rs. 2,000 on August 15, 1920, Rs. 3,500 on 


“ November 27, 1921, Rs. 2,500 on February 


14, 1922, Rs. 2,000 on March 10, 1924 and 
Rs. 3,000 on March 22, 1995, and’ after 
crediting these amounts, the plaintifs 
alleged that the balance due tothem come ; 
to Rs. 2,40,510-14-9 for which amount th.) 
plaintiffs have filed the present suit, 

The defendant in her written statement 
denied all the allegations made in the 
plaint. She claimed to be a pardanashin 
lady and incapable of understanding busi- 
ness affairs. She alleged that in collusion 
with the mortgagees, the men, who were 
looking after her estate, gave her to under- 
stand that for the payment of the decretal 
emovnt due to the Delhi and London Bank 
the deed in question was being executed in 
the manner desired by the money-lenders, 
She further pleaded that plaintif No. 1 had 
no right to bring the present suit without 
obtaining a certificate of succession entitling 
him to collect the debts due to Lala Putty 
Lal. On the date of issues, the learned 
Counsel, who «ppeared on behalf of the 
defendant, admitted the execution of the 
deed in suit, but pleaded that the mortgage 
in suit was made without the written per- 
mission of the Collector at a time when the 
property hypothecated under the mortgage- 
deed was under the management of the Col- 
lector who was entrusted with the execution of 
the decree under s. 68 of the Civil Procedure 
Code, and thet, therefore, the mortgage was 
void under para. 11 of Sch. IIL of the Civil 
Procedure Code. He further denied the 
intelligent execution by the defendant of 
the mortgage-deed in suit and asserted that 
the defendant never received any money 
except what was paid on her behalf into the 
treasury. He alsourged that the terms of 
the mortgage deed relating to interest were 
hard and unreasonable and pleaded that the 
defendant was entitled to relief under the 
Usurious Loans Act. | 
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Tn their replication the plaintiffs challeng- 
ed the assertion of the defendant that she 
was a pardanashin lady. Inthe alternative, 
it was urged on their behalf that the defen- 
dant executed the deed in suit intelligently 
and after fully understanding its terms and 
after getting independent advice in the 
matter. They further asserted that the 
interest charged in the mortgage-deed was 
reasonable and that it was not necessary 
for the plaintiff No. 1 to obtain a succession 
certificate, and that no execution proceed- 
ings were pending before the Collector 
when the deed in suit was executed and 
therefore, the said deed was perfectly valid 
and not void under para. 11 of Sch. HI of 
the Civil Procedure Code. It was further 
pleaded that the defendant's agent did 
not reveal to Lala Puttu Lal and Lala 
Balmakund that the execution proceedings 
taken out by the Delhi and London Bank 
were pending before the Collector of the 
District, but that on the other hand, the 
permission given by the Subordinate Judge 
to mortgage the property in suit satisfied 
Lala Puttu Lal and Lala Balmakund that 
everything was in order and that the mort- 
gagees believed in the truth of the repre- 
sentations made to them by the agent of 
the defendant, and so entered into the 
transection in question in good faith and 
that, therefore, the defendant was estop- 
ped from pleading the invalidity of 
ihe deed in suit. They also pleaded in 
their replication thet the plaintiffs were 
entitled in equity to be subrogated to the 
rights of the Delhi and London Bank by 
virtue of their having satisiied the mort- 
‘gage decree and were entitled to recover 
the amount paid by them with interest by 
sale of the mortgagid property. They fur- 
ther averred that they were entitled to a 
personal decree, and finally the plaintiffs 
asserted that in any case they were entitled 
to recover the consideration entered in the 
mortgage-deed under s. 65 of the Indian 
Contract Act. s ; 

Upon the pleadings of the parties the 
learned Additional Subordinate Judge 
framed the following issues. : 

1. Wasthe mottgage in suit executed 
intelligently by the defendant and did its 
consideration pass to her? If so, to what 

ent? 
ea Ts the interest charged hard and un- 
reasonable and is the defendant entitled to 
any relief under the Usurious Loans Act ? 

3, Is the claim for a personal decree 
within limitation as alleged? 

4, Js the mortgage-deed void for want 
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of ihe written permission of the ‘Col- 
lector as alleged ? 

5. Were any representations--made on 
behalf of the defendant to the plaintiffs to 
the effect that the permission of the Sub- 
ordinate Judge had been obtained and that 
of the Collector was not necessary? If so, 
did the plaintiffs act on them and is the 
defendant now estopped from pleading in- 
validity of the mortgage ? 

6. Have the plaintiffs been subrogated 
to the rights of the Delhi and London Bank, 
Ltd.? Ifeco, can the plaintiffs realise the 
money paid to the Bank with interest by. 
sale of the property in suit. Is such a 
claim within limitation ? i 

7. Is tke defendant liable to pay the 
consideration of the mortgage in suit to 
plaintiffs under s. 65 of the Indian Contract 
Act having been benefited thereby. If so, 
to what extent? Js this claim also within 
limitation ? 

8 To what relief are 

entitled ? 
- 9. Has part cf the original mortgage- 
deed been lost as alleged by the plaintiffs 
and is secondary evidence in respect of it 
admissible ? 

The learned Additional Subordinate Judge 
of Hardoi, decided Issues Nos. 1 and 9 in 
the affirmative and held that the mortgage- 
deed in suit was executed intelligently by 
the defendant, that the consideration entered 
in the mortgage-deed passed to ths de- 
fendant, end that a part ofthe original mort- ` 
gage-deed had been lost ès alleged by the 
plaintiffs and secondary evidence in respect 
of it was permissible. He further held that 
the defendant though she is apparently. 
a lady of position, is not entitled to the 
privileges accorded to a pardanashin lady. 
Even if she be deemed to be a pardanashin 
lady, he held that she fully understood the 
terms of the deed in suit and she executed 
the deed voluntarily after mature considera- 
tion and in consultation with her relations 
and irusted servants. He gave no definite 
finding on Issue No. 2. His finding on 
Issue No. 4 was that the mortgage-deed in 
suit was void for want of the written per- 
mission of the Collector. Issue No. 5 was 
not pressed in the lower Court and so no 
finding wes given on it. His finding on 
Tssue No. 6 was in the negative. He held 
that the plaintiffs could not be subrogated 
to the rights of the Delhi and London Bank 
and thet their claim to subrogation was not 
within limitation. As regards Issue No. 7, 
he found that s. 65 of the Indian Contract 
Act applied to the case, but held that relief 


the plaintiffs 
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on that ground must be glaimed in a sepa- 
rate suit. His finding on Issue No. 8 was 
that the plaintiffs were entitled to no relief 
in the present suit. He accordingly dis- 
missed the plaintiff's suit with costs. Dis- 
Satisfied with the judgment of the trial 
Court, the plaintiffs have filed this appeal. 


. The learned Counsel for the plaintiffs- 
appellants has in the first place challenged 
the correctness of the lower Court's finding 
about the mortgage-deed in suit being void 
for want of the written permission of the 
Collector under para. 11 of Sch. III of the 
Civil Procedure Code. His contention is 
that as a matter of fact execution of the 
decree of the Delhi and London Bank had 
never been transferred lo the Collector. All 
that had been done was that the Collector was 
Tequired to sell the mortgaged property as 
it was revenue paying. Weare of opinion 
that the contention is nob sound. It is not 
denied that the mortgaged properly was 
ancestral and that being so, the Civil Court 
was bound under s. 68 of tke Civil Proce- 
dure Code to transfer the execution proceed- 
ings to the Collector. Exhibit A-2 also 
shows that the Revenue Court had reported 
that the property sought to be sold wes 
ancestral properly and that the decree- 
holders had filed an affidavit to the same 
effect. In the circumstances, it was obliga- 
tory on the Subordinate Judge to transfer 


the proceedings ia execution to the Collec-. 


tor. In fact he made an order in terms to 
the same effect. The closing words of 
this order “transfer execution to Collector” 
ate perfectly clear and can leave no room 
for doubt on the point. It has, however, 
been argued thet as subsequent to the above 
noted order, an application (Ex. 23) was 
made to the Subordinate Judge for permis- 
sion to transfer under O. XXI, r. 83 of the 
Civil Procedure Code, and a reference was 
also made by the Sale Officer inquiring from 
the Subordinate Judge the correct extent 
and description of ihe property to be ‘sold, 
therefore, it should be held that execution 
had not really been transferred to the 
Collector. No doubt these proceedings were 
irregular, but we think that the irregularity 
of these subsequent proceedings cannot 
affect the order for iransfer to the Collector 
which is perfectly clear and unambiguous. 
It may be pointed out that O. XXI, r. 63 
(3) shows that it has no application to.a case 
of sale in enforcement. of a mortgage. This 
‘provision seems to have been entirely over- 
looked. The making of this application 
to the Subordinate Judge was not only 
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irregular, but the application itself was 
entirely misconceived. 


The appellants’ learned Counsel also 
faintly argued that when the Sale Officer 
returned the file to the Subordinate Judge 
on February 15,1919, in order to find out 
the correct extent and description of the 
property to be sold, the Collector lost seizin 
of the case and did not again become seized 
of it until April 16, 1919, when the file was 
received back by the Sale Officer from the 
Civil Court. The order sheet dated Febru- 
ary 15, 1919, contained in the file of the 
case which is before us, shows that the 
whole object of the Sale Officer was to find 
out from the Subordinate Judge the 
correct extent and description of the prop- 
erty which was to be sold. It was only to 
enable the Subordinate Judge to answer 
the inquiry that the file also was ordered to 
be sent to him. There is nothing in the 
order tc show that the intention of the Sale 
Officer was to put an end to the executicn 
proceedings before him and to re-transfer 
the execution to the Subordinate Judge. 
Exhibit A-7 is the order dated April 2, 1919, 
passed by the Subordinate Judge in answer 
to the inquiries of the Sale Officer. There 
is nothing on the record to show where the 
file remained between April 2,1919, when 
this order was passed and April 16, 1919, 
the order sheet of which date shows that 
the file was laid before the Sale Officer for 
the first time, efter return from the Civil 
Court, on that date. Even if it were assum- 
ed that the effect of the Sale Officer's order 
dated February 15, 1919, was to terminate 
his seizin of the execution case, we have no 
doubt that the Collector must be held to 
have become seized of the case again from 
April 2, 1919, the date of the order of the 
Subordinate Judge answering the inquiry 
made from him and directing the return of 
the file to the Sale Officer. There can be no 
doubt that the seizin of the Subordinate 
Judge, if it can be called seizin at all came 
to an end on April 2, 1919. itis impossible 
to think that during the period intervening 
between April 2, 1919, and April 16, 1919, 
the seizin of the case was neither with the 
Subordinate Judge nor with the Collector. 
In Tika Ram v. Narayan, 92 Ind. Cas. p. 44 
(1), it was held by the Court of the Judicial 
Commissioner of Nagpur that no sooner an 
order for transfer of a decree for executicn 
to the Collector is made than he is seized 
of the case end not on the date such order 
reaches him. Weare of the same opinion 


(1) 92 Ind, Cos, 44; AIR 1926 Nog. 246, 
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We are accordingly in agreement with the 
lower Court that the mortgage-deed in suit 
was executed after transfer of the execu- 
tion to the Collector and was, therefore, in- 
competent and void under para. 11 of 
Sch. HI of the Civil Procedure Code. 

Next it was contended that assuming the 
mortgage in suit to be void a sum of no less 
than Rs. 1,08,555-9-0 out of the considera- 
tion of themortgage having been applied 
in satisfaction of the mortgage-deed of the 
Delhi and London Bank, the plaintiffs on 
the principle of subrogation, had stepped 
into the shoes of the Delhi and London 
Bank and had acquired a charge on the 
property in suit which had previously been 
mortgaged to the Delhi and London Bank 
to theextent of the aforesaid «mount and 
were entitled to enforceit within tweive 
years fromthe date -of payment. It has 
not been contended before us that the 
mortgage-deed in suit, Ex. 1, contains any 
agreement for subrogation. On the con- 
trary it appears from the terms of the deed 
that the intention was that the money should 
be applied in paying off and extinguishing 
the prior mortgage there being no inter- 
mediate incumbrence. In the circumsten- 
ces no question of conventional subroga- 
tion arises end it is not necessary for us to 
discuss it in this aspect. 

The learned Counsel for the appellants 
has, however, contended strenuously that at 
the time of payment the plaintiffs believed 
in gcod faith that the: mortgage in their 
favour was valid and thatin the circum- 
stances they must be held by operation of 
law to have been subrogated to the rights 
of the prior mortgagee even _ though the 
morigage was subsequently discovered to 
be void. He argued that the lower Court 
was wrong in holding that the plaintiffs 
were mere strangers or volunteers when 
they made the payment. On a question 
put by us to the learned Counsel he admit- 


‘ted thata creditor who advanced money 


merely on the personal security of the 
debtor, say under a promissory note or a 
simple bond, could not invoke the principle. 
of subrogation because the money lent by 
him was applied for payment ofan exist- 


ing mortgage but maintained that the posi-. 
oe of the plaintiffs should be judged from. 


the state of the effairs as it was understood 
by them atthe time of the payment and 
not in the light of the findings arrived at 
in the present litigation. Jt seems 10 .us 
that tke principle on which the equitable 


doctrine of legal subrogation is founded is. 
that the person making the payment has 
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some interest of his own to protect and 
that the payment if made for the protection 
of such interest. The subject has been 
discussed by the late Mr. Justice Mookerji 
with his usual thoroughness in Gurdeo Singh 


` v. Chandrikah Singh, T. L. R. 36 Cal. 193 (2) 


The following extract from that judgment 
may be usefully quoted: 

“OQonsequently, it may be said, in general that 
to entitle one to invoke the equitable right of sub- 
yogation, he must either occupy the position of 
a surety of the debt or must have made the 
payment under an agreement with the debtor or 
creditor that he should receive and hold ‘an assign- 
ment ofthe debt as security, or he must stand in 
such a relation tothe mortgaged premises that his 
interest cannot otherwise be adequately protected. 
The foundation ofthe rule was elaborately exa- 
mined in a recent case, Walkins v. Gibson, 1901, 
113 Georgie 31; 38S E 374 (3) in which Mr. Justice 
Cobb stated the ruleto be that a subrogation will. 
arise only in thogecases, where the party claiming 
it advanced the money to pay a debt which, in 
the event cf default by the debtor, he would be 
bound to pay,or where he had some interest to 
protect; or where he advanced the mcn2y under an 
agreement, express or implied, made either with 
the debtor or creditor that hə would be subrogat- 
ed to the rights end remedies of the creditor”... .. 
“Any one, who is under no legal obligation cr 
liability to pay the debt, is a stranger, and, if: 
he pays the debt, he is a mere volunteer, Arnold v. 
Green, (1889)116 N Y 566 (4) To the same effact are ths. 
decisions in Crippen v. Chapp2l,(1836) 35 Kansas 394 
(5), Hough v. Etna Life Assurance Company, 
(1870) 57 III. 318 (6)and Watson v Wilcox, (1878) 
39 Wis. 613 (7).” 

We are prepared to concede that evident-. 
ly the plaintiffs at the time when they, 
obtained the mortgage did not realise 
that it was void by reason of the proyi- 
sions of para. 11 of Sch. IT of the Code 
of Civil Procedure, but every one is pre- 
sumed to know the law and the fact remains 
that the mortgage was void from ils incep-- 
tion. We are, therefore, constrained to hold 
that the plaintiffs did not acquire any in- 
terest in the property under ihe. mortgage. 
in suit and had no interest to protect by 
the payment of the Delhi and London Bank. 
decree. We have already said that they did 
not obtain any covenant entitling them to 
the rights of the prior mortgagee and pre- 
sumably advanced the loan merely upon 
the security of their own mortgage. If 
this mortgage has failed, we do not think 
that in the circumstances there is any 
equity in their claim for a new security 
based on the prior mortgage. l 

On behalf of the appellants reliance was 


(2) .36 G 193; 1 Ind, Cas, 913; 56 O LJ 611, 
(3) (1901) 113 Georgie 31; 388 E 374. 

(4) 1888) 116 N Y 566, 

(5) (1886) 35 Kansas 495; 57 Am. Rep, 187. 
(8) (1870) 57 Ill. 318; 11 Am. Rep. 18, 

(7) (1876) 39 Wis. 643; 20 Am, Rep, 63, 
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placed on the decision of a Bench of the 
Allahabad High Court ine Kesri Mal v. 
Mubarak Husain, 8A. L. J. 663 (8) and the 
observations in Mukerji's Law of Transfer 
‘(inter vivos), second edition paras. 244 
and 245. Inthe above-mentioned case it 
was held that a purchaser at auction of 


land who, while in possession, pays off a` 


pre-existing encumbrance on the property, 
is entitled to stend in the shoes of the 
mortgagee, whom he has paid off, although 
the auction sale under which he purchased 
is subsequently set aside. This case is, 
in our opinion, distinguishable inasmuch 
as the purchaser being in possession had 
clearly an interest which he wanted to 
protect by paying of the encumbrance. In 
Mukerji’s Law of Transfer the law has been 
stated as follows:— 

“Although, as a rule, only a person who has 
an interest in property is allowed to redeem, 
and then to be subrogated: to the position of 
the mortgagee, it sometimes happens that, a 
person who acquires property and in good faith 
pays off a mortgage, is subsequently evicted from 
the property. In such cases it is but fair to 
allow the said person te recover the money which 
he has paid to relieve the property of the 


ebt, 

None ofthe cases cited by- the learned 
author in support of the exception to the 
general rule mentioned by him so far as 
we have been able to examine them can 
afford a parallel tothe present case in 


which the transaction was wholly incompe- ` 


tent and void.’ We have already distin- 


‘guished the case of persons who are in ` 


possession: of the properly atthe time of- 
making the payment. Similarly’ cases 
-of voideble transfers which are sub“ 
‘sequently avoided or held invalid 
‘end the cases .of persons claiming 
under a transfer from the manager of 
a joint Hindu family appear to us tu stand 


on .a different footing. We must, there-- 


fore, hold ‘thatin the present case the 
plaintiffs having had no interest in the pro- 
perty, either in fact orin law, at the time 
when the decree of the Delhi and London 
Bank was paid off, and there being no 
agreement for subrogation, the claim based 
on the right of subrogation has rightly - 
been disallowed by the learned Subordinate 
Judge. In this view of the case it is un- 
necessary for us to discuss the further 
question which was urged on the authority 
of the Full Bench decision in Alam Ali v. 
Beni Charan, 1935 A. L. J. 1294 (9) namely 
whether a subsequent mortgagee paying 
(8) 8 A L J 863: 10 Ind. Ons. 558 


(9) (1935) A L J 1294; 160 Ind, Cas. 541; AIR 
1936 All, 33; 8R A 618, 
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off a mortgage decree obtained by a prior 
mortgagee is entitled only to enforce the 


‘security in the right of the mortgagee-dec- 


ree-holder paid by him or acquires a fresh 
charge on the property which may be en- 
forced by a separate suit within twelve 
years from the date of payment. 

The third position taken up by the plaint- 
iffs-appellants was that in eny case they 
were entitled to a simple maney decree on 
tke basis of the personel covenant contain- 
ed in the mortgage. The lower Court found 
that the deed contains a covenant entitling 
the plaintiffs to a personal decree. The 
correctness of this finding hes been ex- 
pressly admitted before us by the learned 
Counsel for the defendants-respondents. It 
is also admitted that the aforesaid cove- 
nant can be enforcedin the present suit. 
The only ground on which the claim fora 
personal decree is opposed is that it was 
berred by limitation. The plaintiffs sought 
in the lower Court to have limitation by 
relying upon certain payments of interests 
es stich and on c:rtein acknowledgments. 
The Jearned Subordinate Judge found that 
A interest on 
March 22, 1925, was fully established, but 
was not satisfied ebuub” the genuineness 


` of Exs. 57 and 58 which were relied on as 


acknowledgments of liability for the pur- 


` pose of extending limitation under s. 19 of 


the Indian Limitation Act. The learned 
Counsel for the defendant-respondent has 
admitted before us the payment of the 
aforesaid interest on March 22, 1925. We 
are, therefore, required to consider only 
the question of acknowledgments subse- 
quent to March 22, 1925. It may be noted 
that the present suit wes instituted on 
April 23, 1932. The position, therefore, is 
that if any acknowledgment of liability 
within the meaning of s.19 of the Indian 
Limitation Act was made within six years 
of March 22, 1925, and also within six 
years of the date of the institution of the 
suit, the plaintiffs’ claim for a personal dec- 
ree must succeed. The appellants have 
relied before us on five letters, namely 
Ex: 63, dated November 20,1925, Ex. 62, 
dated November 21, 1925, Ex. 57, dated 
November 30, 1927, Ex. 58, dated February 


` 21, 1931, and Ex. 61, dated October 13, 1931, 


as constituting such ecknowledgmente. 
lt has been objected on behalf of the de- 
fendant-respondent that the plaintiffs 
should not be allowed to rely on any ack- 
nowledgments which were not mentioned 
by them in the oral pleadings or had not 
been relied on in the lower Court, The 
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plaintiffs’ Counselin the course of oral 
pleadings recorded on October 1, 1932, 
mentioned the dates of six letters which 
contained acknowledgments on which he 
sought to rely. Unfortunately except for 
one date allthe other dates entered in 
these proceedings are incorrect. The learn- 
ed Subordinate Judge in his judgment 
has discussed only two letters Exs. 57 and 
58 but there is nothing to show that no other 
letters were relied on before him. Jn ary 
case we feel satisfied that the defendant 
cannot complain of being taken by sur- 
prise inthe matter. All the lettersrelied 
on before us were produced and exhibited 
in the case. In the circumstance we can 
seeno sufficient ground to exclude any of 
them from consideration. Ofthe letters in 
question the learned Subordinate Judge 
hes held Exs. 63,62 and 61 to be proved 
end has admitted them in evidence, but 
he finds thatthe genuneiness of Exs. 57 
and 58 is doubtful. Ordinarily we would 
be averse to going against the finding of 
the trial Judge based upon an appreciation 
of oral evidence in e matter of this nature, 
but inthe present case we find that the 
evidence of the witnesses bearing on this 
question was recorded by the predecessor- 
in-office of the learned Subordinate Judge 
who decided the case. We therefore, con- 
sider ourselves to be in as good a posi- 
tion to arrive at a finding in this matter 
as the learned Subordinate Judge who de- 
cided the case. Out of the five letters 
mentioned above Exs. 63, 62,58 and 61” 
purport to have been written by one 
Girwar Singhand the fifth letter Hx. 57 
by one Rameshwar Dayal. Admittedly 
Girwar Singh is the maternal uncle of the 
defendant's husband end Rameshwar Dayal 
isthe husband of the defendant's niece. 
It is also admitted that both these persons 
had been inthe service of the defendant. 
According tothe plaintiffs they are still in 
her service whereas according to the de- 
fendant they have been dismissed. The 
parties also disagree as to the nature of 
the work which was entrusted to them. 
Accordirg to the defendant they only. 
used to make collection and had no hand 
in the management of the estate, whereas 
according to the plaintiffs, Girwar Singh 
‘ acted as Assistant Manager and Remesh- 
war Dayalas Manager. The evidence in 
proof of the handwritings of Girwar Singh 
and Rameshwar Dayal censists only of the 
statements of two witnesses, P. W. 
No. 7 Malik Husain Ali and P. W, 
No. 10 Bhola “Nath, plaintiff No. 1. Ib 
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is difficult to ungersiand the differentiation 
made by the learned Subordinate Judge in 
holding Exs. 63, 62 and 61 proved while 

doubting the genuineness of Exs. 57 and ` 
58. In the proceedings dated January 5, 
1933, it wes admitted by the defendant's 
Counsel that Malik Husain Ali was appoint- 
edas generel agent by the defendant on 
April 24, 1918. It is also admitted before 
us that he had been inthe service of the 
defendant for a good many years. He 
was, therefore, in a position to be familiar 
with the handwritings of Girwar Singh and 
Rameshwar Dayal who were also in the de- 
fendant's service. P. W. No. 10 Bhola Nath 
stated that he had seen Rameshwar Dayal 
write when he was in the employ of the 
Allahabad Bank. He, therefore, claims to 
be in a position to recognise his hand- 
writing and signature. Girwar Singh at- 
tested the mortgage-deed dated August 22, 
1914, Ex. 30, executed by OChandharain 
Mahrani Kuer defendantin favour of the 
Delhi and London Bank snd there describ- 
ed himself as general agent of the 
Chaudharain. He also attested a sup- 
plement: ry mortgage deed, Ex. 4 executed 
between the same parties on April 1, 19.4, 
and described himself as Assistant Manager 
and General Agent of Chaudharain Maharani 
Kuer. In Ex. 87 the postal acknowledg- 
ment ofa notice addressed to Chaudherain 
Mahrani Kuer which was received by 
Rameshwar Dayal, he signed himself cs 
Rameshwar Dayal Pande, Manager, Pali 
Estate of Chaudharain- Mahrani Kuer. 
The record shows that several applications 
were made by the plaintiffs for summon- 
ing Girwer Singh to be produced as a 
witness in the case. We find that attempts 
were made to serve him onno less than 
four occasions, namely on December 4, 
and 24, 1932, and on January 4 and 5, 1933, 
but they were unsuccessful. Wehave no 
doubt that he deliberately evaded service. 
We also findthat he had attested the 
vakalatnama dated July 23, 1932, executed 
by the defendant's agent in favour of 
Babu Manni Lal, Advocate, in the present 
case. We feel satisfied that whether he 
continued in the defendant's service or not 
yet, he wasin touch with the defendant 
and under herinfluence at the timeof the 
Inthe case of Ramesh- 
war Dayal also we find from the documents 
printed at pp. 17, 20, 37, 40,44 and 45 of 
the printed record that various attempts 
were made by the plaintiffs to serve 
Rameshwar Dayal with summonses for 
giving evidence in the case, and when 


. Sent suit. 


1936 


these attempts failed, a warrant for at- 
tachment of his property, was also taken 
out but without any better success. No 
doubt it appears from Ex. A-9 that the 
defendant had removed Rameshwar Dayal 
-from mukhtarship on February 2, 1932, 
shortly before the institution of the pre- 
It has been suggested on be- 
half of the plaintiffs that this was. done 
only to create evidence of the alienaticn 
of feelings between the defendant and 
Rameshwar Dayal in ‘anticipation of the 
present suit. Bethe matter as it may, 
we feel convinced that Rameshwar Dayal 
deliberately evaded coming to Court and 
that he was under the influence of the de- 
fendant to whom he was closely related. 
All these circumstances seem to have been 
completely ignored by the learned Subordi- 
nate Judge. Taking them into considera- 
tion we cin see no sufficient ground to 
disbelieve the evidence of P. W. No.7 and 
P. W. No. 10 in formal proof of the above- 
mentioned letters. The learned Subordi- 
nate Judge himself seems to have accep!- 
ed that evidence in the case of three of 
these letters Exs. 63, 62 and 61 
which have been admitted by him in evi- 
dence. Wecan see no ground to differ- 
entiate the cassin respect of them from 
that in respect of Exs. Nos. 57 and 58 
which the learned Subordinate Judge has 
held to. be not proved. In fact the learn- 
ed Counsel for the defendant-respondent 
did not seriously question the fact of these 
letters being in the hand-wviting of Girwar 
Singh and Rameshwer Dayal, but his argu- 
ment before us was that they had been 
written by them after their dismissal from 
clefendant’s service in collusion with the 
plaintifs. Thisis quite anew suggestion 
which was made for the first time in 
arguments in this Court. No such case 
was put to the plaintiff No. lin his 
cross-examination, and there is not an iota 
of evidence in proof of the alleged fabri- 
cation. Our finding therefore is that all the 
five letters in question, namely Exs. 
63, 62,61, 57 and 58 have been satisfac- 
torily proved to be ‘in the hand-writing of 
Girwar Singh and Rameshwar Dayal and are 
genuine. Itis stated in Exs. 63 and 62 
that steps will be taken as regards pay- 
ment ofinterest or as regards payment of 
money to the plaintiffs’ satisfaction. Ad- 
mittedly at the time when these letters 
were written ‘the only debt of the plaintiffs 
. Outstanding against the defendant was 
the debt in suit. These letters therefore 


in our opinion clearly’ constitute an ace 
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knowledgment of liability in respect of the 
debt in suit. The evidence of P. W. No. 10 
Bhola Nath shows that about the time 
when Ex. 57 was written the defendant 
had offered to put the plaintiffs in possession ` 
of the mortgaged property and that in 
1931 when Exs. 58 and 61 were received by 
the plaintiffs, negoliations were going on 
between the parties about the sale of the 
property tothe plaintiffs. It is stated in 
Ex. 57 that Chaudharain Sahiba left the 
settlement of the entire matter to Bhola 
Nath and that he should settle it in a pro- 
per way “with a favourable view" so that 
she might also be able to maintain her- 
self. In Exs. 58 and61 reference is made 
tothe settlement of the transaction, In 
Ex. 61 the plaintiff No.1 is also asked to 
postpone the filing ofthe suit, and itis 
promised that “the matter will be settled 
according to his desire so that he will not 
have to bear the trouble of filing a suit. 
Reading these essurances between the 
lines and in the light of. the,surrounding 
circumstances we feel satisfied that these 
letters also evidence an ‘acknowledgment 
of liability -in respect of the debt in suit. 

There remains the question whether 
Girwar Singh end Rameshwar Dayal were 
persons duly authorised in this behalf 
within the meaning of Explanation If of s. 19 
of the Indian Limitation Act. The letters 
in question form part of the correspondence 
which had been going on between the 
parties in connection with the payment of 
the loan. Itis difficult to think that at 
the time when these letters were written 
long before the institution of the present 
suit there could be any sinister motive on 
the part of Girwar Singh. or Rameshwar 
Dayal who were the trusted + servants and 
relations of the defendant to write such 
letters without the authority of their mis- 
tress. We have no doubt that it is per- 
missible for the Court to presume authori- 
ty from the attendant circumstances, These 
persons were not only general agents of 
the defendant but one of them was the 
and the other the 
Manager of the estate. Taking all the 
circumstances into consideration we think 
that they can safely be presumed to be 
persons who wereduly authorised to make 
the acknowledgments on behalf of the defen» 
dant. We are accordingly of opinion that all 
the five letters in question constitute a valid 
acknowledgment of liability within the 
meaning of s. 19 of the Indian Limitation 
Act and that the plaintiffs’ claim for a per~, 
sonal decree is, therefore, within time: l 


go 

Lastly, it was gued that the plain- 
tiffs are also entitled to a personal decree 
under s. 650f the Indien Contract Act. 
In view of our finding in favour of the 


- plaintifis’ right to get a decree on the 
basis of the personal covenant in the 


‘deed in suit, this question does not arise. 
But having heard the arguments of the 
parties on. this question, it is as well that 
we should briefly record a finding on this 
point also. The question es regards the 
application of s. 65 of the Indian Contract 

et has been considered by their Lord- 
ships of the Judicial Committee in three 
cases, Harnath Kuer v. Indar Bahadur 
Singh, L. R. 50 I. A. 69 (10), Ananda Mohan 
Roy v. Gour Mohan Mullick I. BR. 501. A. 
239 (11) and Hansraj Gupta v. Official 
Liquidators of the Dehra Dun Mussoorie 
Electric Tramway Company, Limited, L. R. 
60 I. A.. 13 (12).- 

These cases leave no room for doubt that 
the section is applicable even to agree- 
ments which are void ab initio. We have 
therefore, no hésitation in agreeing with the 
lower Court that e. 65 can be made appli- 
cable to the present case. It was, however, 
of opinion relying on the authority of a 
Bench decision óf this Court in Shambhoo 
Shukhul v. Dhaneshar Singh, 4 O. W. N. 
256 (13), that the plaintiffs must seek re- 
lief under this section in a separate suit. 
It was held in this case thatthe decision 
of a Court may give a cause of action for 
a fresh suit based upon s. 65 of the Con- 
tract Act on the ground that the discovery 
that the agreement was void was made 
when the trial Court passed its decree. A 
Court cannot, however, come to a decision 
that an agreement is void and then treat 
that.decision as giving a fresh cause of 
action and proceed to grant relief under 
s. 65 of the Contract Actin the same suit. 
We are of opinion that although as a 
general rule a cause of action must be 
antecedent to the institution of a suit and 

(10) 50 I A 69; 71 Ind. Cas, 629; A IR 1922 P 
C 403, 90-& ALR. 270; 3 OL J 652; 44M L 
J 489; 37 OL J 346; 45 A179; 270 W° N 949; 
18 L W 383; 26 OC £23; 33 M L T216;5P LT 
281; 2 Pat. L R237 (PO). > 

(11) 50 I A 239; 74 Ind. Cas, 499; 21 A L J718; 
4P L T 609; AIR 1923 PC 189; 4923) MW N 
| 803; 45 M LJ 617; 25 Bem, LR 1269; 33 M L T 
365; 50 © 929; 28 C W N73 40 CLJ lw 


0). 

(14) 60 I A 13; 142 Ind. Cas. 7; Ind. Rul (1933) 
P Gus; (1933) MW N 190; AI R 1933 P O 63; 
(1983) A L J 175; 35 Bom. L R819; 37 L.W 445: 
64M LJ 4(3;3870 WN 379;57C L316; 54A 
1067 (P O), oe 

(13) 40 WN 256; 101 Ind, Cas. 265; A I R 1927 
Qudh 177, . ae . | 
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relief is not ordinarily given on a cause 
of action avising from the pleadings in the 
suit yet the rule can admit of exceptions. 
In the present czse [Issue No. 7 was express- 
ly framed on this point. . The parties went 
to trial in respect of this issue and put all the 
available material bearing on it before the 
Court. It is, therefore, obvious that the de- 
fendant could not complain of any prejudice 
if relief were grantéd to the pisintifis on 
the basisofs. 65 of the Contract Act. 
There is also the general rule that the 
Ccurt should try to decide the dispute be- 
tween the parties completely so as to avoid 
multiplicity of litigation. We are there- 
fore of opinion that ifthe plaintiffs’ claim 
under s. 65 was otherwise established, they 
should not in the circumstances of this case 
be driven to filing another suit even though 
technically the cause of action may be said 
to have arisen when the contract was dis- 
covered to be void during the trial of the 
suit. It only remains to consider the question 


‘of limitation in connection with the claim 


based on the ground. The rule of limita- 
tion deducible from the three Privy Coun- 
cil cases referred to above seems to us 
to, be that in the generality of cases limi- 
tation in the case of a void transaction 
would run from the date ‘of the deed, but 
exception is possible in cases where there 
are special circumstances showing that an 
agreement was discovered tobe’ void. at 
a later date. Weare inclined to think 
thet such special circumstances exists in 
the present case. The fact of the plaintiffs 
having advanced a large sum of money on 
the security of the mortgaged property and 
the correspondence which some years later 
went on between the parties in order to 
arrive at some arrangement for payment 
of the debt either by the plaintiffs being 
put into possession of the property or by 
means of the property being sold to them 
seem toshow clearly that all along the 
parties acted under the impression that the 
transaction was valid. It wasin the writ- 
ten statement filed in the present suit that 
a question was raised for the first time 
about the deed being void and ineffectual 
by reason of its having been executed dur- 
ing the pendency of execution proceedings 
before the Collector. We are, therefore, of 
opinion that in these circumstances it 
should be held that the discovery about the 
deed being void was made only when the 
Court found it to be so or at the most when 
a plea was raised to that effect in the writ- 
ten statement. 

This disposes of all the arguments urged 
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in the appeal. The result of our finding 
based on the personal cayenant is that the 
plaintiffs should be given a simple money 
decree for the amount claimed by them. We 
accordingly allow the appoal, set aside the 
decree of the lower Court, and give the 
plaintiffs a simple money 


terest on this amount at the rate of 6 per 
cent. per annum from the date of suit till 
realization. Asthe plaintiffs’ main claim 
based onthe mortgage has failed, we order 
that the parties shall bear their own costs in 
both the Courts. 


D. Appeal allowed. 
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Contract Act (IX of 1872), s. 245~—Hindu family 
firm—Disruption of joint family —E fect on manager's 
power to contract debts—Liabtlity of other members 
—Other members, whether bound to give notice of 
disruption of family—Puarticipation in active manage- 
ment—Estoppel. ; 

When a Joint Hindu family which carries on a 
family trade becomes savered, the trade, whether 
it happens to be the sole item possessed by ths 
family or one of several items, is həld as an asset 
by the manager who has in respect of it the same 
duties and the same powers as in respect of any 
other similar property of the co-parcenary. Bat his 
powers are not those of a manager of a joint 
family, but of a co-owner or tenant-in-cummon in 
management and tha right which hs possesses is 
merely to preserve the trade and not to continue 
it. [p. 372, col 1.] 

The trade being merely an asset of the family, 
the other members of the family cannot be maue 
liable for debts contracted by the manager after 
disruption of the family for carrying on the busi- 
ness on the ground that they had not given notice 
of the disruption to those dealing with the mana- 
ger. [p. 374, col. 1.] 

The other members of the family may, however, 
become liable if they take an active part in the 
management of the business on the principle of 
holding out. [p. 373, col. 2.] 


A. against the decree of the Court of the 


Subordinate Judge of Sivaganga, dated 
March 31, 1928, and passed in O. 8. 
of 1927. 

Messrs. K. Bashyam Ayyangar, T. R. 
Sreenivasan, V. Ramasawmi Ayyar, K, 5. 
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decree for. 
Rs. 2,40,510-14-9 together with future in-' 
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Krishnaswamy Ayyangar and 8S. Rama- 
chandra Ayyar, for the Appellants. 

Messrs. K. S. Rajagopala Ayyangar, R. V. 
Raghavathathachari and Ramaswami 
Ayyangar, for the Respcndents. 

Venkatasubba Rao, Offg.C.J.— Before 
each appeal is dealt with separately, the un- 


disputed facts common to the three appeals 


may be briefly stated. The Ist defendent 
and his sons defendants Nos. 2 to 4 
Nattukottai Chetties by caste, were members 
of a joint Hindu trading family, which 
carried on business under the name of 
P. A. R. Firm. On September l, 1923, the 
3rd defendant filed a suit for partition of 
the family property impleading as defend- 
ents, the other members of the co-parcenery. 
On February 26,1924, the 2nd defendant 
filed his written statement, praying also 
for partition. On July 14, 1927, a prelimi- 
nary decree for partilion was made. The 
defendants were natives of India, but the 
business was being carried on eat Colombo. 
By a power-of-attorney dated October 11, 
1916, ihe 4th defendant and one Subbiah 
Pillai were constituted as the lst defend- 
ant’s agents for the purpose of conducting 
the business. The next power-of-attorney 
that has been filed is dated March 6, 1925 
and was granted by the lst defendant in 
favour of one Ponnusawmi. There is some 
oral evidence to the effect that one 
Shanmugam Pillai acted as agent for some 
time; when he did so, does not appear. But 
as nothing turns upon it, I need not refer to 
it further. 

It is commcn ground that the 3rd defend- 
ant became divided in statuson the date of 
his plaint; likewise, the 2nd defendant on 
the date of his written statement. The 
premisscry note sued cn came into 
existence subsequent to the 2nd defendant's 
written statement and before the passing 
of the preliminary decree. In Appeal No. 
298 of 1928 it was the 4th defendant acting 
as the agent of the lst, that executed the 
promissory note; in the other two Appeals 
Nos. 137 of 1929 and 454 of 1930, the 
endorsements were made (it is with tLe 
endorsements we are concerned) by 
Ponnusawmi Pillai, purporting to derive 
his authority from ine powe1-ofattorney 
in his favour. The questicn in each case 
is, dces the disruption of the joint family 
affect tLe liability of the co-parceners and if 
so, to what extent? | ; 

What is the true legal conception of the - 
trade or business, first in relation to the 
co-parcenery end secondly, in regard tothe | 


strangers who deal with the family—this : 
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-is the point that these appeals raises. 
In one cese. (Appeal No. 454 of 1930) the 
Subordinate Judge has held that members 
of a co-parcenery ipso facto by reason of 
their status, become members of a partner- 
ship and that when they become divided, 
; the disruption of the family automatically 
brings about the dissolution of the partner- 
ship. In the other two cases (Appeals Nes. 
_ 187 of 1929 and 298 of 1928) the Subordinate 
Judge, who tried them, has expressed a 
different. View, which, in my opinion, 
embodies the correct principle. The trade 
or business is an asset of the joint family 
and must be treated as any other property 
belonging toit. Itis a distinct heritable 
asset, descending like other heritable 
property. Whereas an ordinary partnership 
is dissolved by the death of a partner, the 
_ interest of the family in the trade passes by 
| Survivorship. Again, unlike ə» pariner, a 
~ co-parcener is not entitled ‘to ask for. eccounts 
_of past profits, Further,.a partner of an 
ordinary firm may, in the absence of special 
restriction, bind by his acts the other 
| members of the partnership; butin the case 
` of a trading family it is the manager alone, 
unless @ special arrangement exists, that 
, can take partin tke business end bind by 

his acts his co-parceners. The truo legal 
. Position, therefore; is, that es between the 
. Co-parceners, the fact that the family is 
engaged in trade, does not convert it in 
relation to that trade, into a partnership. 
That being so, when the family becomes 
severed, the family trade (whether it 
happens to be the sole item possessed by the 
family or one of several items) is held by 
the manager, who has in respect of it the 
same duties and the same powers, asin 


respect of any other similar property of the . 


co-parcenery. His powers are not those of a 
manager of a joint family but of 2 co-owner 
' or lenant-in-common in management. In 
_ other words, on division the right he 
possesses, is merely to preserve the trade so 
that it may notas an item of the family 
‘property be destroyed. If for the purpose 
of preserving it, it becomes necessary to 
_ enter into fresh engagements, he may do so, 


but the object must. be the preservation of - 


the trade and not the continuing‘of it. It is 
also incidental to the trade being treated 
as an asset of the family, that the absence 
of notice on the part of those dealing with 
the manager is immaterial. A stranger 
acting on the belief that the family is 
joint, may turn outto be mistaken, but in 
dealing with a member of a Hindu family, 
be does so at his peril. 


RAMASAWAMI onRitiar v. sRinNivasa avyar (MADR.) 


16216 


The members of a trading-family may, 
however, in certaingevents stand in the 
relation of partners as regards the third 
parties with whom they trade. As pointed 
out above, they stand to each other inter se 
£8 co-perceners, but as regards the outside 
world, their position in law may be that of 
pariners. In what circumstances their 
relation to third parties becomes that of 
partners, is expressed in different and vary- 
ing lenguage in decided cases. In seme 
decisions it is referred to in positive terms 
such as, their taking an active part in it or 
being associated in its conduct; in other 
cases, the relation is inferred from the 
negative fact of their not having repudiated 
their connection with it. Despite the 
difference in the statement of the rule, the 
principle is the same, namely, that of 
liability by ‘holding out'~a special applica- 
tion of the doctrine of esloppel recognised 
in s. 245 of the Indian Contract Act. The 
Hability in such a caseis analogous to that 
of a partner and arises from the conduct of 
the co-parcener, who is.estopped from 
denying the character ke hes assumed end 
on the faith of which third parties may be 
presumed to have acted. There being a 
partnership from the point of view of the 
general public, it follows that the perscns 
dealing with it willnot be affected by a 


- dissolution of which no notice has been 


given (s. 264 of the Indian Contract Act). 
On ihe facts of the case here, it is unneces- 
sary to enquire whether the notice 
required is a specific or public notice. 

On these principles each case must on its 
own merits be examined. 

In Appeal No. 298 of 1928 the decree that 
was passed is against the lst defendant and 
sofar as the other defendants are concerned, 
to the extent of their joint family property. 
The 3rd defendant appeals. The lower 
Court finds in effect that the amount 
borrowed by the 4th defendant as the lst 
defendant’s agent, was utilised for the pay- 
ment of some debt incurred before the 
division in status. This amounts to a 
finding that the co-owner in management 
incurred the debt for a necessary purpose. 
The evidence through which we have been 
clearly taken, we must say,is not very 
satisfactory but we see no reason to differ 
from the conclusion of the lower Court. 
This disposes of the question of substance 
raised in the appeal. 

For Rs. 6,137-8-0 in the lower Court’s 
decree, which is admitted to be a mistake, 
Rs. 5,649 should be substituted: The 
subsequent interest should be at 6 per cent, 
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and not- 10 per cent. asis mentioned in the 
lower Court's decree., Subject to this 
modification, the appeal is dismissed with 
costs. 

As regards Appeal No. 137 of 1929, the 
lower Court passed a decree against the 
Ist defendant alone and the plaintiff has 


appealed. In Appeal No. 454 of 1930, a. 


decree was passed against the lst defend- 
ant and the joint family assets of the 4th 
defendant. In this case also the appellant 
isthe plaintiff. In these two cases, if the 
borrowings are to be regarded as the acts 
of a co-owner in management, no possible 
justification can exist but they are sought to 
be justified as the acts of a partner, it 
being contended that there was no notice 
of the dissolution of the partnership. Were 
it possible to hold that the co-parceners 
became partners inlaw by ‘holding out, 
the position for which the plaintiff contends, 
would logically follow. In the case of a 
trading family, the test of necessity is, 
whether the debts incurred are incidental 
to the family business, and it is rightly 
pointed out, that this is not a deviation from 
the fundamental principle that what is done 


must be for the benefit or necessity ofthe . 


family. (See Mayne’s Hindu Law, 9th, 
Edition, pp. 398 and 399). But the question 
in the present cases is, did the respondents, 
applying the principles stated above, 
become partners by ‘holding out’ at all? 
The strongest piece of evidence relied upon 
forthe plaintiffs is the following admission 
ofthe 2nd defendant in his written state- 
ment in the partition suit. 


This defendant worked as agent in the 
said P. A. R. Firm (the defendants’ firm) at 
Oolombo and so this defendant has to 
recover salary and money for samans in cons 
nection therewith. 


This so-called admission, far from show- 
ing that the 2nd defendant is associating 
in the conduct of the trade held himself out 
as a partner, clearly means that he worked 
in the firm inthe capacity of an agent. 
There is no evidence worth mentioning 
that the respondents held themselves out 
by conduct or. otherwise as partners. 
Moreover, granting that the respondents 
at some time assumed the character of 
partners, the powers-of-attorney, on the 
faith of which the plaintiffs acted, destroy 
the theory of estoppel. In those documents, 
the assertion is made that the lst defend- 
ant, is the owner of the trade and that the 
attorney in each case is a mere agent. 

In the result, each of.these two Appeals 
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is dismissed with costs. 
_ Venkatramana Rao, J.—I agree. 


The facts are very clearly set out inthe - 


judgment of my Lord, the learned Officiat- 
ing Chief Justice and I do not think it 
necessary to repeat them. The question 
which falls to be decided in this case is what 
is the effect of a disrupticn of the joint 
family on a joint family business carried on 
by a manager in regard tothe liability of 
the members for debts incurred by him 
after such disruption ostensibly. for the 
purposes of the business. Before division 
in status there can be no question that the 
members of the family are liable for debts 
incurred by the manager to the extent of 
their shares in the joint family properties, 
even though they may not have taken any 
part in the business. But do they continue 
to be so liable even after division? 
Mr. K. S. Krishnasawmi Ayyangar, the 
learned Counsel for the appellant, says they 
do unless they have repudiated their 


liability by a specific or a general notice. . 


Lam unable to agree with this contention, 
The joint family business is an asset of the 
joint family and when there is a division 
in status, no matter how brought about, 
there is no obligation on any member to 
publish a notice of such division. A 
creditor dealing with the manager ofa 
joint family does so with knowledge of the 
limitations on his powers whether the deal- 
ings relate to business or any other asset of 


the family. The members of a joint family - 


as such are not partners of a joint family 
business carried on by a manager. The 
legislature has given effect to this legal 
conception by way of a statutory declara- 
tion in 8.5 of the Partnership Act. It is 
not, therefore, desirable to. apply all the 
principles of partnership law to a joint 
family business as such. But it is contend- 
ed that by way of equity we should do so. 
Of course, if a member of a family takes 
an active part in the business and by his 
conduct induces the belief that he is a 
partner, the principles of partnership law 
may be applied to him so far as is necessary 
to do justice. But there is no reliable 
evidence in this case that any member of 
the family took any such part in the conduct 
of the business. Mr. Krishnasawmy 
Ayyangar relies on an admission of 2nd 
defendant in his written statement that he 
for some time acted as agent of the Ist 
defendant and, therefore, he has rendered 
himself liable as 2 partner. We must take 
the admission as it is and that does not 


814 
render him liable as a partner. Even 
assuming by his ccnduct before the institu- 
tion of the partition suit by the 3rd defend- 
ant which caused the disruption of the 
family, made the plaintiff believe he was a 
partner, the suit moneys were advanced by 
the plaintiff long after such disruption on 
the faith of a power-of-attorney execuied by 
the. Ist defendant which unmistakably 
indicates that plaintiff gave credit to the 
lst defendant alone (vide also his evidence). 
Therefore, on the evidence on record I do 
not feel justified in rendering the 2nd 
defendant liable on the ground that he did 
not give notice of the division. It is further 
contended that by the mere fact that the 
division in status is effected, the manager is 
not obliged to stop the business but on the 
other hand it is his duty to preserve it and 
for that purpose he can carry on the 
business. No doubt the members of a 
family, as soon a division in status takes 
Place, become tenants-in-common and there 
may be an obligation to preserve a property 
which one of them is in possession of. 
There must.be evidence to show that in the 
circumstances of this case it was necessary 
to incur the debts for the preservation of 
the business as a valuable joint family 
asset. Such evidence is clearly wanting. 

In the result this appeal fails and has to 
be dismissed with costs. In regard also to 
the other two Appeals A. S. No. 137 of 1929 
and A. S. No. 298 of 1928 I concur in the 
order proposed by my Lord. 

A. Appeals dismissed, 
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ADDISON, AG. ©. J. AND DIN MOHAMMAD, J. 

NARAIN SINGH AND OTHERS—DEORER- 

HOoLPERS—AÅPPELLANTS 
VETSUS 
Malik AHMAD YAR KHAN—JUDGMENT- 
Deprok-—-RESPONDENT 

Custom  (Punjab)—Applicability—Decision on 
custom is not final but is only relevant instance 
under s. 18, Evidence Act (I of 1872)—Alienation— 
Ancestral land—Tiwanas of Punjab—Power of 
alienation—Ancestral property sought to be attached 
—Litigant, if can ‘prove that holder is legal repre- 
sentative-Reversioner, whether liable for debts of 
last male hoder-— Right of reversioner, whether de- 
ferred and vested interest—Widow amongst Tiwanas, 
whether take absolute interest—Reversioner inherits 
rom common ancestor. g 
~A decision on custem is not a final decision, It 
only becomes a relevant instance under s. 13, Evi- 
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dence Act, that such a right has been asserted 
and recognised. It ig always necessary to assert 
and prove what the cust6m is. 

Held, that there is not sufficient evidence on the 
record to establish a custom giving an unrestricted 
right of Tiwanas of the Punjab to alienate their 
ancestral land. 

The right of the reversionary heir under custom 
isa right in property the enjoyment of which is 
deferred and it is vested in interest though only 
in the sense that the person in whom it inheres 
has a present fixed right to its future enjoyment. 
A reversioner dce3 not inherit from the last owner 
but. from the common ancestor from whom his 
interest is derived. i 

Everywhere under custom there is a right of 
alienation; in some cases that right is greater 
than in others but the agnatic theory is the basis 
and foundation of all custom and the reversioner, 
whether he is a son or not, is always looked upon 
as inheriting through the common ancestor and not 
from the last owner. 

Amongst Tiwanas, who do not follow Muham- 
madan Law but custom, widows only succeed for 
their lives and other females take under special 
conditions. They do not take an absolute interest 
but they defer the enjoyment of the estate by a 
reversioner. 

The idea of a reversioner succeeding to ancestral 
property as the legal representative of a deceesed 
person is ordinarily foreign to the foundation on 
which all custom in the Punjab rests: he succeeds 
by virtue of his connection through the common 
ancestor. 

It is open to a litigant to plead a custom that 
the person in possession of ancestral property, which 
ib is sought to attach, is the legal representative 
of the deczased debtor and that the property is 
deemed to be the property of the said debtor, i. e. 
that the successor of the debtor inherits the pro- 
perty from the debtor and is the legal representa- 
tive as the term is usually understood. Mikor v. 
Chhajju Ram (2), relied on. 

A reversioner or even a major son who is in 
possession of ancestral land is not liable to pay 
the debts of the last holder out of the ancestral 
land which came ‘to him through the common 
ancestor and such land cannot be attached and sold 
jn their hands to meet those debts. Mikor v. Chhagju 
Ram (2), relied on. ; 

©. Mis. A. from a decisicn of the. Senior 
Sub-Judge, Shahpur, dated November 7, 
1934. 

Mr. R. C. Soni for Mr. Achhru Ram 
for the Appellants. 

Messrs. Ghulam Mohy-ud-Din and Niaz 


Ali, for the Respondent. 


Addison, Ag. C. J.—Jaimal Singh ob- 
tained a money decree egainst K. B. 
Muzaffar Khan. Both the decree-holder and 
judgment-debtor are dead. The legal re- 
presentatives of the decree-hoider took out 
execution against the son of K. B. Muzaffar. 
Khan, namely Malik. Ahmad Yar Khan, 
ahd attached a certain area of ancestral 
land. It was objected by Malik Ahmad 
Yar Khan that this ancestral property 
could not be attached in view of the Full 
Bench decisions in Jagdip Singh v. Narayan 
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Singh (1), and Mikor v, Chhajju Ram (2). 
His objection has succeegled and the land 
has been released from attachment. Against 
this decision the representatives of the 
decree-holder have appealed. It is ad- 
mitted that the judgment-debtor and his 
family are Tiwanas who are govered by 
custom. Only in one respect it is con- 
tended that the custom which governs 
them is at variance with the custom of 
the majority of tribes in the Punjab. This 
exception is said to be as regards their 
right to alienate land without restriction. 
This contention is based on a'‘decision of this 
Courtreported as Sheo Mahomed Khan v. 
Dost Mohomed Khan 78 Ind. Cas. 451 (3). 
A decision on custom however is not a final 
decision. It only becomes a relevant in- 
stance under s. 13, Evidence Act, that 
such a right has been asserted and re- 
cognised.: It is always necessary to assert 
and prove what the custom is and there is not 
sufficient evidence on the present record 
-to establish the unrestricted right of Tiw- 
anas to alienate their ancestral land. It is 
doubtful, therefore, whether it can be said 
that such a custom does exist. 

Assuming however that it does, it does 
not seem: to me that this necessarily 
takes the case outside the principle laid 
down in the two Full Bench judgments 
referred to. The right of the reversionary 
heir under custom is a right in property 
the enjoyment of which is deferred and it 
1s vested in interest though only in the 
Sense that the person in whom it inheres 
has a present fixed right to its future en- 
joyment. A reversiones does not inherit 
from the last owner but from the common 
ancestor from whom his interest is derived. 
Amongst Tiwanas, who do not follow 
Muhammadan Law but custom, widows 
only succeed for their lives and other 
females take under special conditions. They 
do not take an absolute interest but they 
defer the enjoyment of the estate by a 
reversioner. Everywhere under custom 
there is aright of alienation; in some cages 
that right is greater than in others but 
the, agnatic theory is the basis and foun- 
dation of all custom and the reversioner, 
whether he is a son or not, is always looked 
upon as inheriting through the common 
ancestor and not from the last owner. As 
it was expressed in Mikor v. Chhajju Ram 


(2), it is open to a litigant to pl d 
(i) 4P R 1913; 15 Ind. 36. E 91 
115» SPB 1913; 15 Ind. Cas. 866; 160 P W R 1919; 


(2) 17P R 1919: 49 Ind ; 
145; 6 P W R 1919 (P. nd. Cas 281; ATR 1919 Lah. 


(8) 78 Ind. Cas. 451; AIR 1995 Lah, 231.. ` 
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custom that the person in possession. of 


‘ancestral property, which it is sought to 


attach, is the legal representative of the 
deceased debtor and that the property is 
deemed to be the property of the said 
debtor, 4. e, that the successor of the 
debtor inherits the property from the debtor 
and is the legal representative as the term 
is usually’ understood. The idea of a re- 
versioner succeeding to ancestral property 
a3 the legal representative of a deceased 
person is ordinarily foreign to the founda- 
tion on which all custom in the Punjab 
rests: he succeeds by virtue of his con- 
nection through the common ancestor. It 
is further contended however, that the son 


-in this case mtght be looked upon as the 


legal representative of his father by reason 
of the Answer given to Question No. 10 in 
s. 4, General Code of Tribal Custom in the 
Shahpur District compiled in 1896. In 
my judgment this is not so. This section 
deals merely with the relationship between 
guardians and wards and the powers under 
custom of the de facto guardian. The 
question is as follows: oi 

“Tg a minor whose father is dead, and who has 
inherited the father’s estate, liable for his father’s 
debts? If such debts are not pdyable till the minor 
o:mes of age, can the property inherited be alienated 
in the interval”? 

The Answer is as follows; 

“All tribes except Khokhars: A minor who has 
inherited his father's estate is liable for his father's 
debts, Previous to his coming of age the guardisn 
may arrange for their payment,” l 

The reply of Khokhars was the same, ex- 
cept that it was added that the guardian 
cannot sell the minor's land to pay the 
father’s debts. It seems to me that what 
this answer means is that the guardian of 
a minor can, just as the minor can when 
be attains majority, pay his father’s debts 
and sell the ancestral land which came to 
him through his father in order todo so. It 
does not mean that he succeeds his father 
as his legal representative. Although for 
the most partin the Punjab ancestral land 
is not liable under custom for the debts 
of the last holder, it is frequently the case 
that these debts are met by the sons sel- 
ling such land though they cannot he 
compelled to do so. The answer to the 
question means that the guardian has the 
same power in this respect as the son hag 
when he attains majority. It seems to me 
that it is impossible to carry the answer 
in question. further than I have done. 
Nowhere is it said that a reversioner ‘or 
even a major son is liable to pay the dehtg 
of the lastıholder out of the ancestral land 
which came to him through the common an 
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cestor and that such land can be attached 
,and sold tin their hands to meet those 
debts. Surely » distant reversioner and 
Major son ought to be liable if a minor 
50n is. Jn the present case, the sonis a 
major; this shows in a convincing way 
that the reply relied upon is merely a 
reply stating the power ofthe guardians 
.end not showing that ancestral land is 
liable to attachment and sale to pay the 
debts of the last holder thereof. 

I am clear that it has not been estab- 
lished that. the son succeeded as the legal 
. Tepresentative of his father and I hold that 
the ancestral.land is therefore not liable 
ito be attached in execution of a decree 
. against the father. I would therefore dis- 
miss this appeal with costs. 

Din Mohammad, J.—I agree. 
D. i Appeal dismissed. 
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Burn AND.K. S. Menon, JJ. 
JAGADISAN PILLAI AND orazrs— 
Pp TITIONERS—APPELLANTS 


versus 

NARAYANA CHETTIAR AND OTHERS 
i —RESPONDENTS Nos. 1, 3 To6 

Limitation Act (IX of.1908), Sch. I, Arts. 181, 182 (5) 
—Insolvency of judgment-debtor—Application for 
execution without leave of Court, whether application 

in aceordante with law—Order in execution recording 
forged petition éxonerating defendant, whether extends 
period of limitation. 

An execution petition filed without the leave of the 
Insolvency Court against a person whose property 
has.vested in the ‘Official Receiver appointed by 
that Court is not ań application in accordance with 
law, [p. 376, col. 2:] 

Where in the course of execution proceedings a 
memorandum purporting to exonerate one of the 
‘defendants was filed and in pursuance of this the 
Court passed an. crder “recorded as prayed for" in 
1926 and this order was subsequently cancelled on 
the'ground that the said memorandum was a forgery 

_ and in execution proceedings the decree-holder con- 
“tended that owing to the Court's order recording 
‘the’ memorandum it was impossible for him to 
-execute the decree against that defendant and that 
therefore his application for execution which was 
“filed in 1932 was governed by Art, 181 and the period 
of limitation cf three years began to run only from 
thedate when that order was-cangelled : 

Held, thatthe decree wasnop in any way inexe- 
cutable, the delay was due to “the-decree-holders' own 
negligence and the application for execution was 
governed by Art. 182 and was clearly time-barred. 
Rungiah Goundan & Co. v. Nanjappa Row (2), Rami- 
reddi Venkata Appa Rao v. Lakkojt China Ayyanna 

(3); Rameshwar ‘Singh v. Rameshwar Singh (4), 
_Mangamma Noyakuralu’ v, Ramadasappa Nayan 
7 A a ai $ Pa is . b bias 


x 
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moary (5) and Chhattar Singh v. Kamal Singh (6), 
distinguished. [p. 379, col. 1.1 

A. against thé orders of the Court of 
the Subordinate Judge of Trichinopoly, 
dated August 14,1933 and madein E. P 


“No. 380 of 1932 and E, A. No. 636 of 1932 


respectively in O. S. No. 13 of 1928. 
Messrs. S. Srinivasa Ayyangar and T. 
Vaidyanatha Ayyar, for the Appellants. 
The Advocate-General, Messrs. Wutrap 
S. Subramania Ayyar and T. P. Gopala- 
krishna Tyer, for the Respondents. 


Burn, J—These appeals raise a ques- 
tion of limitation. The appellant in O. M. A. 


5. 


No. 463 of 1933 is the holder by assignment 


of the decree in O. S. No. 13 of 1923 on the 


file of the Sub-Court of Trichinopoly. That: 


suit was filed by 


the Imperial Bank of 
India against two defendants Narayanan 
Chettiar and Vadivelam Pillai. A decree 
was passed in favour of the Bank by which 
the plaintiff was to proceed in the first 
instance against the Ist defendant and 


dhen against both the defendants if neces- 


sary. The Imperial Bank of India as the 
decree-holder filed Execution Petition 
No. 126 of 1923 praying for the arrest of 
the Ist defendant. In a later Execution 
Petition No. 157 of 1923 filed on August 13, 
1923 the Bank applied for attachment of the 
movables of the 2nd defendant and an 


‘order for attachment was made but this peti- 


tion was not pressed. 

The present appellant is the sister's son 
of the 2nd defendant andhe filed Execution 
Petition No, 201 of 1923 for recogniticn of 


.the assignment to him of the decree and 


for the arrest of both the defendants. This 
was contested by the Ist defendant who al- 
leged that the petitioner was only a benami- 
dar for the 2nd defendant. It wes not ob- 
jected to by the 2nd defendant and on 
March 17, 1924 the Court recogaized the 


_ assignment and ordered the arrest of both 


the defendants. The petition however was 
dismissed for non-payment of batta on March 
28, 1924. On July 29,1924 the Ist defen- 
dant Narayanan Chettiar filed an insol- 
vency petition in the District Court of Ram- 
nad and was adjudicated insolvent 
shortly afterwards. During the pendency 
of these insolvency proceedings, the as- 
signee-decree-holder without the leave of 
the Insolvency Court, put in Execution 
Petition No. 236 of 1926 on September 29, 
1926 in which he prayed for the arrest of 
the Ist defendant. After notice to the 1st 
defendant an order was passed for his 
arrest on November 29, 1926, but no batta 
was paid and this was dismissed. on Novem- 
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ber 21,1926. The lst defendant obtained 
an order of discharge ia insolvency on De- 
cember 13, 1930 and the execution petition 
with which this appeal is concerned was 
filed on August 31,1932. In this petition 
the assignee-decree-holder prays for execu- 
tion against the assets of the 2nd defen- 
dant, Vadivelam Pillai, now deceased in the 
hands of his legal representatives, respon- 
dents Nos. 2 to 5 herein. 

Since this petition was presented nearly 
six years after the order dated December 
21, 1926, dismissing Execution Petition 
‘No. 236 of 1926, it was incumbent upon the 
petitioner to show that the application was 
not barred by limitation. He alleged several 
reasons why the petition was not barred. 
‘He claimed that on September 5,1929 the 
lst defendant had sent him a letter acknow- 
ledging his debt. He alleged also that in 
the insolvency petition the Ist defendant 
‘had acknowledged his liability under the 
decree. Therefore he said that the petition 
was not barred by limitation and he refer- 
red to ss. 19 and 20-and Art. 182 of the Limi- 
tation Act. 

The objections on behalfof the respon- 
dents were based on several grounds. It 
was contended for the respondents that the 
insolvency proceedings could not save 
limitation. ft was also alleged that the 
letter of September 5, 1929 was a forgery 
and that the 2nd defendant's legal repre- 
sentatives could not b2 bound byit. It was 
also alleged that the 2nd defendant had 
never acknowledged such a debt at any time. 
It was also said thatss. 19 and 20 of the 
Limitation Act had no application to that 
exécution application and soit was barred 
by limitation. 

A further ground of some importance al- 
leged in the counter of the respondents was 
that the assignee-decree-holder himself when 
he filed Execution Petition No. 236 of 1926 on 
‘September 29, 1926 putin a memorandum 
exonerating the 2nd defendant from liabi- 
lity under “the deeree. In pursuance of this 
it was alleged that the Court on September 
30, 1926 had passed order ‘recorded as 
prayed for.” Therefore the respondents con- 
tended that the petitioner could not have 
any remedy against them. 

The assignee-decree-holder on becoming 
aware of the statements made by the res- 
pondents in the counter, alleged that the 
memorandum saidto have been filed in 
Court on September 29, 1926 was a forgery, 
that he never exonerated the 2nd defendant 


from liability under the decree at all and he: 


prayed that he shouldbe allowed to 
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execute the decree against the 2nd defen- 
dant’s legal representatives ignoring, or if: 
necessary setting aside the Court’s order 


dated September 30,1926. This was Exe- 


culion Application No. 636 of 1932 which 
is thesubject-matter of OC. M.A. No. 484 of 
execution petition the 
learned Subordinate Judge has found that 
it was barred by limitation and on E. A. 
No. 636 of 1932 he has found that the memo- 
randum dated September 29, 1926 wasa 
forgery end thatihe order dated Septem- 
ber 30, 1926 should be set aside 
and he has set aside that order 
accordingly and the respondents have pre- 
ferred ©. M. A. No. 484 of 1933 from that 


-order. 


Mr. 8. Srinivasa Ayyangar on behalf of 
the appellant practically abandoned all the 
contentions on the point of limitation which 
had been raisedon behalf ofthe decree- 
holder before the learned Subordinate Judge. 
But he did attempt to contend that Execu- 
tion Petition No. 236 of 1926 was a petition 
in accordance with law, although it had 
been filed after the institution of the insol- 
vency proceedings against the Ist defen- 
dant and without the leave of the Insolvency 
Court. This is clearly contrary to s. 28 (2) of 
the Provincial Insslvency Act and the deci- 
sion in Swami Kotayya v. Thunuguntla Ven- 
kata Ranga Rao (1) is quite clearly to the 
effect, that the execution petition cannot be 
filed without the leave of tha Insolvency Court 
against a person whose property has vested 
in the Official Receiver appointed by the 
Insolvency Court. It is therefore clear 
that the Execution Petition No. 236 of 1926 
cannot be said to be an application in ac- 
cordance with law. J£ Execution Petition 
No. 236 of 1926 is disregarded the last 
order passed on an execution petition 
properly presented in accordance with law 
was the order passed on March 18 1924 
and Execution Petition No. 380 of 1932 
which was not filed until’ August 31, 1932 
is long barred by limitation, if Art. 182 is 
applicable. Mr. Srinivasa Ayyangar has 
therefore, as we have already said, practi- 
cally abandoned all the contentions raised be- 
fore the lower Court and he nowseeks to von- 
tend that the: proper article applicable is Art. 
181 andnot.Art. 182 of the Limitation Act. 
For this purpose he relied upon the memo- 

randum datéd September. 29,1926 and the 
Saree s order dated September 30, 1926. His 
ase is that so long es the order dated 


(1) 68M L 7148; 156 Ind, Cas. 428 (1935) M W N 
741 L W 167;A I R 1035 Mad, 239; 7 R M 


92. 
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September 30, 1926 was in forceit was 
impossible for the decree-holder to execute 
the decree as against the 2nd defendant 
and therefore he isentitled to a period of 
three years from the date on which that ob- 
stacle to execution wasremoved. Actually 
the learned Subordinate Judge p3ssed his 
order cancelling the order of Bep- 
tember 30, 1926 only on August 
14, 1933. In support of this contention Mr. 
‘Srinivasa Ayyangar relies upor the case of 
Rungiah Gounden &Co.v. Nanjappa Rao 
(2) and also Ramireddi Venkata Appa Rao 
v. Lakkoji China Ayyanna (3). He refers 
also to the Privy Council case in Rameshwar 
Singh v. Homeshvar Singh (4), end the deci- 
sion of a Bench of this Court in Mangamma 
Nayakuralu v. Ramadasappa Nayanimvary 
(5). Mr. Srinivasa Ayyangar also mentioned 
the case of Chhattar Singh v. Kamal Singh 
(6), but we are unable to understand how 
that couldhave any application since it is 
not alleged by any party inthis case that 
the execution of the decree has at any 
‘time been stayed by an injunction or an 
order. The other four cases also so far as 
we van see do not support Mr. Srinivasa 
Ayyangar’s contention. The case reported 
in Rungiah Goundan & Co. v Nanjappa 
Rao (2), was a case in which on the date 
‘of the decree was not executable at 
all. Therefore it was held that Art. 179, 
corresponding 10 the present Art. 182, was 
not applicable but Art. 178, now Art. 181, 
was applicable, the period of limitation 
being three years from the date on which 
the decree-holder got a right to execute the 
decree. The case in Ramireddi Venkata Appa 
Raov. Lakkoji China Ayyanna (3), is some- 
what similar. That was a casein which a 
sale held in execution of a mortgage decree 
was seb aside and the  auction-purchaser 
was given an order for refund of the 
purchase-money. It was held that after 
the sale when the decree-hclder was in pos- 
session of the purchase-money he could not 
proceed with the execution of the decree 
but that when he was crdered to refund that 
purchase-money after the sale had heen set 
“aside, he gota right to execute the decree 
and could doso at any time within three 

ears from the date of the order for refund 

(2) 26 M 78). 

(3) 30 M 209. l 

(4) 10 M L J 1; 59 Ind. Cas, 636;1 PLT 731; 19 A 
LJ 26; (921) M W N 21; 33 © L J 109; 250 WN 
337; 6 P L J133; 13L W 546;23 Bom. LR 721; 30 M 


T 189; 48 I A17 (P 0). 
46) 48 M L J 563; 88 Ind. Cas, 201; AIR 1925 


Mad. 981. 
(6) 49 A 276; 10) Ind. Cas, 692; 25 A LJ 201; AIR 
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of the purchase-money. The Privy Council 
case reported in Ramgshwar Singh v. Ramesh- 
war Singh (4), was another casein which 
on the date of the decree it was not capa- 
ble of being enforced and their Lordships 


held that the period of limitation was three 


years under Art. 181 from the date on which 
the decree became enforceable. The case 
reported in Mangamma Nayakuraluv. Rama- 
dasappa Nayanimvary (5), is similar to the 
case in Ramireddi Venkata Appa Raov. 
Lakkoji China Ayyanna (3). The principle 
of these cases is apparently that when the 
decree on the date on which itis passed 
cannot be executed but becomes execut- 
able on a later date, the decree-holder has 
three years from the date on whichit be- 
comes executable, Art. 181 being applied. 
But itisimporient to notice that in these 
cases no question arose as to the laches or 
deley on the part ofthe decree-holder and 
no such question could arise in these cases. 
That this is important is indicated by 
their Lordships of the Privy Council in 
Rameshwar Singh v. Rameshwar Singh (4). 
At p. 6* their Lordships expressed them- 
selves as follows : 

“They are of opinion, that, in order to make the pro- 
vision of the Limitation Act apply, the decree sought 
to be enforesd must have been in such a form as to 
render it capable in the circumstances of being en- 
forced. A decree so limited in its scope as that of 
July 27, 1906, under consideration cannot, in their 
opinion, be regarded as being thus capable of 
execution. Under that decree Ekradeshvar was not 
made personally liable, nor did it extend to any por- 
tion of the estate of Jansshvar which was not in his 
hands. None of the estate came to his hands until 
after the decision of the Board in §1914. Asto the 
ability of the appellant tohave appliedto enforce 
his claim when in August 1908, the Subordinate 
Judge decided that Ekredeshvar was entitled to re- 
cover possession against the widow, itis enough to 
point out that the High Oourt at Calcutta promptly 
stayed execution ofthis decision, and later on revers- 
ed it. Neither can their Lordships accede to an 
argument put forward by Counsel for the respondents 
that the decree against Ekradeshvar could be 
traated as a decree against the estate of Janeshvar, 
stillless as one aginst that estate though not in 
the handsof Jskradeshvar. Their Lordships think 
that the eppellant has not been shown to have been 
responsible for the delay which has taken place in 
giving effect to his title, which did not become 
complete until after the decision of this Board in 
1914. They ure of opinion that when the Limitation 
Act of 1998 prescribes three years from the date ofa 
decree or order as the period within which it must 
be enforced, the language, read with its context, 
refers only, as they have already indicated, to an 
order or decree made in such a form as to render 
it capable in the circumstances of being enforced.” 

This pointis emphasised by Wallace, J. in 
Mangamma Nayakuralu v. Ramadasappa 
Nayanimvary (5). Referring to the Privy 
Council case in Rameshwar Singh v. Ramesh- 
“Page of 40 M. L,J-—-|Hd] . 





1936 


war Singh (4), Wallace, J. points out : 

“Part of the circumstances which their Lordships 
considered relevant in that se was whether or 
not the decree-holder was responsible for the delay 
which had taken place in giving effect to his title, 
that is, his right to execute,” 


In the case which we are now consider- 
ing there was nothingin the decree itself 
which could prevent the decree-holder from 
applying fur execution and for this reason 
the cases relied upon by Mr. S. Srinivasa 
Ayyangar did not assist him. These are 
all cases where the decree-holder could not 
apply for execution at all. In the present 
case he could have applied for execution at 
any time after March 1924 and the delay 
from March 1924 to August 1932 was his 
own delay entirely. The delay was due to 
his own negligence or laches and not to any 
defect in ihe decree cr to apy circumstance 
connected with the decree which prevented 
him from putting in, an application for exe- 
cution. For this reason, it seems to us 
that the application put in August 1932 
was very clearly barred by limitation and 
that itis not permissible for the deeree- 
holder to rely upon the order of September 
30, 1926 as giving him any fresh starting 
point for limitation. We are clearly of 
opinion that Art.182 epplies and that the 
decision of the learned Subordinate Judge 
is correct. Civil Miscellaneous Appeal 
No. 463 of 1933 must therefore, be dismissed 
with costs. 

With regard to ©. M. A. No. 484 of 1933, 
the learned Advocate-General has discuss- 
ed atsome length the fact whether the 
memorandum Ex. H filed on September, 
29, 1926 was a forgery or was genuine. There 
are several points in favour of its genuine- 
ness. It was filed undoubtedly along with the 
execution petition andit appears to have 
bee. signed by the Vakil who signed the 
execution petition. Unfortunately, that 
Vukil is now dead but nobody has ques- 
tioned the genuineness of his signature. The 
case of the decree-holder apparently ia that 
the forger deceived the Vakil. Itis also 
pointed out by the learned Advocate- 
General that in 1926 when a partition was 
made inthe family of the essignee-decree- 
holder this decree debt was no: mentioned 
although the assignee-decree-holder says 
that in the partition it fell to his share. 
These are important points. But we are 
not prepared tosayon a consideration of 
all the evidence that tbe finding 
cf the learned Subordinate Judge on this 
point is certainly wrong. It was found 
by the learned Subordinate Judge in 1924 
that the assignment of the decree to the 
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present execution petitioner was not made 
benami for the 2nd defendant: vide 
Ex. B. . 

There has not been in this case any fur- 
ther attempt to prove that the assisument 
was benami. There are suspicious altera- 
tions in Ex.H and in the execution petition 
itself. Andes the learned Subordinate 
Judge points cut it is very difficult to 
understend why eny such memorandum 
as Ex. H should have been necessary at all. 
If the respondents’ Ist witness is telling 
the truth when he seys that the Vakil 
was asked to report to the Court that no re- 
lief was claimed against the 2nd defendant, 
there is no reason whatever why this should 
not have heen mentioned in the execution 
petition itself. If respondent} witness No. 1 
18 to be believed, the Vakil when he pre- 
pared the execution petition praying for the 
arrest of both tke defendants, was not 
acting in accordance with the decree- 
holder's instructions. On the whole there- 
fore we are not satisfied as we have said, 
that the learned Subordinate Judge's find- 
ings on this point is wrong. Therefore 
C. M.A. No. 484 of 1933 is also dismissed 
with costs. 

A Appeal dismissed. 
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VETSUS 
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Criminal trial — Confession — Confessing accused 
should not be sent back to Police custody — Criminal 
Procedure Code (Act V of 1898), s. 288, Chap, XVIII 
— Evidence recorded under Chap, XVIII —Corrobora~- 
tion, if required. 

Tf confessing persons know that there is a likelihood 
of their being returned to Police custody after making 
confessions they would be more inclined to make 
false confessions at the instance cf the Police than 
they otherwise would do. This practice ought to be 
abolished. g 

There is nothing ins. 288, Criminal Procedure Code 
itself to show that there need be c.rroboration of 
evidence recorded under Chap. XVIII of the Code, 
Evidence recorded in this manner inthe Sessions 
Court is precisely the game as any other evidence, 
It has like other evidence to be examined with care, 
It is to be considered together with all the other 
surrounding circumstances. The Judge or Jary, as 
the case may be, must make up their minds whether 
the evidence isto be believed or not, andifit is 
believed, what value has to be placed upon it. No 
general law can therefore be laid down as to this, 
Evidence must be judged—as all evidence must be— 
according to the facts of each particular case, There 
is no difference in law between evidence of tnis 
sort and any other evidence. Umar v. Empress (1), 
applied. 
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Cr. A. from an order of the Sessions 
Judge, Lahore, dated June 21, 1935. 

Mr. Mohammad Din Jan, for the Appel- 


lant. 
Mr. D. R. Sawhney, for the Crown. 


Judgment.—Narinjan Singh, the appel- 
lant in this case, has been condemned 
to death by the learned Sessions Judge 
of Lahore for the murder of one Musammat 
Tej Kaur, his aunt. The deceased woman 
was of loose character. She was at the 
time of the murder living with the uncle 
‘of the accused. Shortly before the mur- 
der, Gurdit Singh, the father of Narinjan 
Singh, and enother man named Kammum 
had jointly pawned some ornaments. 
Narinjan Singh redeemed them. Kammum 
wished to have in his possession on payment 
his half of the ornaments. Narinjan refused. 
Musammat Tej Kaur provided hundred 
rupees in order to enable Kemmum io 
pay Narinjan Singh and recover the jewel- 
lery. Narinjan Singh however, refused 
after having taken the money, either to 
return the money or to return the orna- 
ments. Musammat Tej Kaur had sum- 
moned a panchayat to decide this matter 
and a day had been fixed for the return 
of thé ornaments or the money. On the day 
before the day fixed Musammat Tej Kaur 
was killed. 


In the committing Magistrate's Court 
no less than five eye-wilnesses gave evi- 
dence that they had seen the accused 
slaughtering Musammat Tej Kaur with a 
chhavi. These witnesses were wilnesses who 
ordinarily would be in the vicinity. They 
lived in adjacent houses or were staying 
in those houses with friends. One of 
them Musammat Mamo ran at once to in- 
form the father of the deceased woman of 
the murder and thereafter the father pro- 
ceeded to the Police Station and made a 
First Information Reportin which he stated 
that his daughter had been killed by Na- 
rinjan Singh. The accused further was 
arrested the same day with the blood- 
stained chhawi stillin his possession. At 
this time the accused must have been 
without hope. There were all the eye- 
witnesses and he himself had been ar- 
rested with the actual weapon with which 
he committed the murder. It was not 
unlikely, therefore, that he should make 
a confession. He expressed his willing- 
ness to make a confession and on 
March 5, he did make a confession be- 
fore a Magistrate under s. 164. The 
Megistrate very improperly returned the 
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accused after the confession to the cus? 
tody of the Police. ; 
In this Court we have frequently observ- 
ed that this practice is very improper. 
Tt is equally not in the interest of the 
prosecution that this should be done. It 
gives a very strong argument both in the 
trial and Appellate Courts that the. con- 
feseion should not be relied on. It is per- 
fectly clear that if confessing persons - 
know that there is a likelihood of their 
being returned to Police custody after 


‘making confessions they would be more 


inclined to make false confessions at the 
instance of the Police than they other- 
wise would do. This practice ought to be 
abolished. In the committing Magistrate’s 
Court the eye-witnesses all gave evidence 
to the effect that on hearing the cry of ` 
Musammat Mamo they had come up and 
actually seen Narinjan Singh attecking 
the deceased with a chhavi. In the 
Sessions Gourt, however, every one of 
them went back on their statements in 
ihe committing Magistrate’s Court most 
of whom said that they. did not know 
who the murderer was at all. Mehtab, 
however, said that there were two murder- 
ers and Narinjan Singh was one of them. 
Wessan, although he did not say who the 
murderer was, admitted that Narinjan 
Singh was standing there by the deceased 
woman. Tke learned Sessions Judge in 
accordance with the provisions of s. 288, 
Criminal Procedure Code, placed the evi- 
dence given in the committing Magis- 
trate’s Court upon the record of tke Ses- 
sions Court. In his judgment he records 
the facts of the case very clearly. He; 
however, is in our opinion misled as to 
the law es regards these statements. The 
learned Judge says that he can only act 
upon the evidence given in the committing 
Magistrate’s Court if there is “eorrobora- 
tion of these sfatemenis otherwise.” This 
point also has been argued by the Counsel 
for the appellant in this Court. We have 
examined the actual section of the Code 
which is clear and is as follows: 

“The evidence of a witness duly recorded in 
the presence of the accused under Chap. XVIII, may 
in the discretion of the presiding Judge, if such 
witness is produced and examined, be treated as 
evidence in the case for all purposes subject to 
the provision of the Evidence Act, 1872". 

The words “the evidence......be treated 
as evidence in the case for-all purposes 
subject to the provision of the Evidence 
Act of 1872," could not be stronger. 
There is nothing in- the section of the 
Act itself to show that there need be cor- 
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roboration of evidence so recorded. In 
our opinion evidence regorded jin this 
' mənner in the Sessions Court is pre- 
cisely the same as any other evidence. 
It has like other evidence to be examin- 
ed with care. It is to be considered 
together with all ihe other surrounding 
circumstances. The learned Judge or Jury 
as the case may be, must make up their 
minds whether the evidence is to be þe- 
lieved or not, and if it is believed, 
what value has to be placed upon it. 
No general law can therefore be laid down 
as to this. Evidence must be judged—as 
all evidence must be-—according to the 
facts of each particular case. It is clear 
however in our opinion that there is no 
difference in law between evidence of this 
sort and any other evidence. Our atten- 
tion has been drawn to several authori- 
ties and we may say that we are in en- 
tire agreement with the slatement of the 
law on this-point laid down by Plowden, J. 
of the Punjab Chief Court in Umar v. 
Empress (1). It might be advantegecous 
to repeat what the learned Judge hes 
said on this point: 

“Once admitted it is on the same footing with 
all other evidence in the case, that is to say, it 
is to be considered by the jury or by the asses- 
sors and the Judge, according to the nalure cf 
the trial, as part of the materials upon which 
the verdict or a finding is to be given... Its value 
is a question in the particular case for the 
jury or for the assessors, subject to the, direc- 
tions of the Judge in summing up, or for the 
Judge in cases where he is a judge of fact...... 
Whether any portion or the whole of the evidence 
thus admitted is entitled to credit, and if so, to 
such a degree that a conviction may be based 
upon it wholly or in part, are very important 
questions for the jury or assessors, or forthe Judge, 
as the case may be.” 

We have dealt with this point as it 
has been raised, but, in any event, there 
is ample evidence to corroborate the evi- 
dence of these witnesses. There is the 
fact that long before the Police came on 
the scene the first information report on 
the information of Musammat Mamo was re- 
corded and in that first information report 
Narinjan Singh isnamed as the murderer. 
Kishen Singh, a lambardar, also gave evi- 
dence. He was early on the scene and 
he says—as a result of a question put to 
him by defence Counsel in cross-examina-~ 
tion—that all these eye-witnesses were 
present at the time he arrived and that 
they all said that Narinjan ‘Singh was the 
murderer. This piece of evidence was 
given not in examination-in-chief but in 
<cross-examination, Therefore any sugges- 
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tion that this slatement was made in 
order to assist the Police or the prcsecu- 
tion falls to the ground. There is also 
the fect, which wes unchallenged in ihe 
lower Court, that the accu:ed wes in pes- 
session of his blood-stained chhavt when 
arrested. The Chemical Exeminer and 
the Imperial Serologist establish that tke 
blood on the chhavt was human blood. 
There is also the fact of the confession 
by the accused himself. This confession, 
it is true, was retracted in the Sessions 
Court, but was not retracted in the com- 
mitting Magistrate's Court. The learned 
committing Magistrate put to the accused 
several questions, but the only answer 


- that he made to any of them wes “I will 


make my statement in the Court of Ses- 
sion.” If, as ihe accused now contends, 
the confession was the result of impro- 
per treatment by the Police, he undoubt- 
edly would not answer in the way 
he did before the committing Megistrale. 

lt wes contended here that the eccused 
had been in custody of the Police right 
up to tke time of his ccmmittal proceed- 
ings. But on locking et the record we 
fnd tbat te was only in the Police custody 
efter the confegsicn until Merch 8, the 
date of his statement in the ccmmitting 
Magistrate’s Court is March 29, i. e. the 
accused had three weeks after leaving the 
custcdy of the Police before he made his 
statement in the committing Magistrate's 
Court. We are, therefore, clearly of opi- 
nicn that if there had been any im- 
proper treatment of the accused he should 
have made a ccmplaint about it at that 
time. 

We are satished therefore on the evi- 
dence of the eye-wilnesses given in the 
committing Magistrate’s Court afler con- 
sidering it carefully and of the surround- 
ing circumstances and the other evidence 
in this case that the learned Judge in the 
lower Court came to the only possible 
conclusion, namely thet Narinjan Singh 
was guilty of the crime with which be 
was charged. Onthe question of sentence 
we see no reason to interfere. The accus- 
ed in his confession tried to raise a de- 
fence that he had seen a man leaving the 
room of his aunt. No attempt has been 
made to prove this. Indeed the confession 
has been denied now by the eccused. In 
any event, even if this suggestion is true, 
there would not be enough provocation in 
our opinion to justify us in reducing the 
sentence from that of death to transporta- 
tion. Every one apparently knew that 
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this woman wus of loose character and 
the woman’s own husband had not taken 
action in the matter. The real motive was 
more probably the one suggested, name- 
ly that Musammat Tej Kaur was making 
herself objectionable to Narinjan Singh 
in the matter of the jewellery and the 
money. The learned Judge in the earlier 
part of his judgment makes it clear that 
the reason for the retraction by the eye- 
witnesses of their original statements is 
probably the fact that Deva Singh and 
Narinjan Singh are influential persons in 
the village and that the witnesses were 
all tenants or neighbours of Narinjan Singh 
or his father: We therefore see no reason 
to interfere either in the conviction or 
sentence and we confirm the sentence of 
death and dismiss the appeal. In viéw of 
the fact that it appears that the eye- 
witnesses in this case, namely Musammat 
Mamo, wife of Gama, Wassan, Mehtab, 
Msuammat Daro, Musammat Barkat and 
Musammat Madho, have committed perjury, 


we direct that necessary proceedings be 
taken against them. 
N. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 293 of 1934 
October 23, 1935 
BHIDE AND Currin, JJ. . 
Musammat KISHNI—Derenpayt-— 
APPELLANT 
versus 
MUNSHI AND oTamRs-——PLAINTIPFS AND 
ANOTHER IJEFENDANT— RESPONDENTS 
Custom (Punjab)—Succession—Jats of Garhshanker 
Tahsil, Hoshiarpur District-—Non-ancestral property 
—Daughters v. Collaterals of fifth degree—Held, there 
should be further enquiry on question of custom~ 
Riwaj-i-am—Entries in—Whether usually refer to 


ancestral property. 

Held, that thera should be a further inquiry on 
the question of custom as to whether amongst Jats 
of Garhshanker Tahsil in the Hoshiarpur District, 
daughters succeed to non-ancestral property in pre- 
ference to collaterals of the fifth degree, 

Entries in riwaj-i-ams are usually taken to refer 
to ancestral property in the absence of any clear 
indication to the contrary. Rajkaur v. Talok Singh 
(5), Rahmat Ali Khan v. Sadiqui-un-nissa (6) and 
Abdul Rahman v. Natho (7), referred to, 

9.0. A. from the decree of the District 


Judge, Hoshiarpur, dated November 13, 
1933. 
Mr. D. N. Aggarwal, for the Appellant. 
Mr. Achhru Ram, for the Respondents. 
Bhide, J.—This second appeal arises out 
of a suit by collaterals of the 5th degree 
to challenge a gift made by a widow 
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named Musammat Bhagwani in favour of 
her daughter, Mesammat Kishni. The pro- 
perty has been found to be non-ancestral. 
The parties are Jats of the village 
Sahungra, in Garhshanker Tahsil of the 
Hoshiarpur District. The widow has not 
been shown tohave any power to make a 
valid gift of the properiy but it is con- 
tended that adaughter hes the right to 
succeed to non-ancestral property in pre- 
ference to collaterals and hence the gift 
being merely tantamount to acceleration 
of succession is valid. This is now the 
only point for decision in this. appeal, 
which has been filed on behalf of the 
daughter, Musammat Kishni. The plaintifis 
rely upon the answer to question No. 45 of 


the Customary Law of the Hoshiarpur 
District as attested at the I:st settle- 
ment of 1914. The question and the 


relevant portion of the answer are as follows: 

“Qusstion No. 45: Under what circumstances can 
daughters inherit ? If there are sons, widows or near 
collaterals, do they exclude the daughter? If the col- 
laterals exclude her, is there any fixed limit of 
relationship within which such near kindred must 
stand? Answer. Jats of Tahsil Dasuya, Rajputs of 
Tahsil Garhshanker, Mahtons, Gujars (except 
the Muhammadan Gujars of Hoshiarpur), 
Chhangs, Dogars, Awans, Brahmans and Khatris 
state that a daughter cannot succeed in the presence 
of heirs up to and including collaterals of any 
degree, Jats of Tahsil Hoshiarpur end Garhshanker 
and Kalals say thata daughter can succsed inthe 
absence of heirs upto and including collaterals of the 
fifth degree * * * *,” f 

The learned Counsel for the aprellant he, 
urged that this answer should be taken to 
have reference only to ancestral property 
and has referred to various rulings of the 
Punjeb Chief Court end this High Court 
in which it has been held that in the 
absence of any clear indication to the 
contrary, entries in the riwaj-i-am should be 
taken to referto ancestral property only. 
The learned District Judge: has relied how- 
ever on a judgment of this Court reported as 
Mohomed Bakhs v. Jeo (1), in which the 
above answer to question No. 45 in the Custo- 
mary Law of the Hoshiarpur District wes 
held to cover self-acquired property as 
well. Trat decisicn was based on a consi- 
deration of the answers given to some 
other questions in the same Customary Law 
from which it appeared to the learned 
Judges that the tribesmen examined did 
make a distinction between self-acquired 
and ancestral property when such distinc- 
tion existed, even though the questions 
were of a general character (see answers to - 
questions Nos. 34, 87 and 90). The learned 

(D A 1R 1933 Lah, 107; 140 Ind. Cas, 778; 33P ly 
R 106); Ind, Rul. (1933) Lah, 30, 
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1936 ; 
Counsel for the appellant has urged that 


this view is against the trend of previous. 


decisions and should not be accepted and 
that in any case the entry in the riwaj-i-am- 
being opposed to custom as found to be 
generally prevalent in the Province, and 
being unsupported by any instances directly 
in point, the presumption raised by it is 
not strong and the onus on the appellant 
should be considered to be discharged by 
the evidence on the record. The learned 
Counsel referred to Umra v. Raji (2), Pir 
Bukhsh v: Abo (3) and Sultan v. Sharfan 
(4), in which in similar circumstances the 
burden of proof on the daughters was 
considered to be light and was held to 
be discharged by citation of a few in- 
stances. 

There is no doubt that the entries in 

riwaj-i-ams are usually taken to refer to 
ancestral property in the absence of any 
clear indication tothe contrary: see, e.g. Raj- 
kaur v. Talok Singh (5), Rahmat Ali Khan 
v. Sadiqul-un-Nissa (6), and Abdul Rahman 
Natho (7). The answer to question No. 45 in 
the present case does not specifically refer 
to non-ancestral property and the view taken 
in Mahomed Bakhsh v. Jeo (1), does not 
appear to have been previously.taken with 
reference to this question, though there 
are some ‘obiter’ observations to that effect to 
be found in Pir Bakhsh v. Abo (3). The ques- 
tions in reply to which the tribesmen made a 
distinction between ancestral and self- 
acquired property, though not specifically 
asked, appear to be very few. There is 
therefore justification for the appellant's 
Counsel’s contention that his clients could 
never have expected that the answer to 
question No. 45 in the Customary Law would 
be construed to cover non-ancestral pro- 
perty. The decision of the learned District 
Judge is practically based only on Mahumed 
Bakhsh v. Jeo (1). There is very little evi- 
dence on the record to come to a definile 
conclusion independently. In fact, what 
little evidence there is, seems to go rather 
in favour of the appellants, because there 
are at least two judicial instances relating to 
the same tribe produced by the appellants 

(2) 5 L473; 85 Ind. Cas, 185; A I R 1925 Lah, 229; 
647601. 

(3) 6 L 332; 88 Ind. Cas, 71; A IR 1925 Lah. 306 
26P LR 688. 

of 10 L 249; 111 Ind, Cas. 846; A IR 1928 Lah. 


(5) 38 P R 1916; 33 Ind. Cas, 992; A I R 1916 Lah 
343-99P W RIIG ` 

(6).13 L 404; 138 Ind. Cas. 280; A I R1932 Lah. 
353; 33 P L R 117; Ind, Rul. (1932) Lah. 468. 

Q 13 L 458; 140 Ind. Cas. 469; A I R 1932 Lah, 591; 
p8 PLR 770; Ind. Rul, (1992) Lab, 720, 
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wuile the respondents relied on some oral evi- 
dence only, which is worthless. In view 
of all these facts it seems necessary in 
the interests of justice that there should 
be a further enquiry on the question of 
custom involved, viz, whether amongst 
Jats of Garhshanker Tahsil in the Hoshier- 
pur District, daughters succeed to non- 
ancestral property in preference to collaterals 
of the fifth degree. I would therefore 
remand the case to the trial Court for an 
enquiry and finding on this point. The 
trial Court may appoint a local Commis- 
sioner to make a local investigation if 
considered necessary. ‘The . parties are 
directed to appear before. the trial Court - 
(Senior Subordinate Judge, Hoshiarpur). - 
on November 7, 1935. Report by February 
1, 1936. Objections within ten days and 
the case should be put for final disposal 
as soon as possible thereafter. 
Currie, J.—I agree. 
N. Case remanded. 


tin an an 


RANGOON HIGH COURT 
Second Civil Appeal No. 337 of 1934 
April 27, 1935 
DuNK LEY, J. 

S. R. M. M. C. T. M. FIRM—APPELLANT 
versus 


KO PO SIN AND OTHERS—RESPONDENTS. . 
_ Transfer of Property Act (IV of 1882), ss. 63, 70— 
Government waste Lands adjoining mortgaged property 
cultivated~Such land, if constitutes accesston—Mort- 
gage—Sale in execution — Purchase by mortgagee— 
Rights obtained by purchase — Cwil Procedure Code 
(Act V of 1908), O. AXXIV, 1. 5—Property sold in 
execution not included in mortgage suit or decree ~ 
Fraudulent insertion in sale certificate—Purchaser, 
af gets such property. 

Government waste lands adjoining mortgaged pro- 
perty, which are brought under cultivation, do not 
become subject to the mortgage, and in fact 
ss.63 and 70, Transfer of Property Act, have no 
application to such extensions of cultivation, which 
belong to the person who has brought the land under 
Sulhan. Maung Shwe v. Ponniah (1), follows 
ed. 

When at a Court auction the mortgagee purchased 
the mortgaged property, he is in the same pcsition 
ay an independent purchaser, and what he purchases 
is the right of the mortgagor and the mortgagee in 
the mortgaged property, and that only. Mahabir 
Pershad v. Macnaghten (3), Krishnaswami Ayyar y. 
Janakiammal (d), Muhammad Husan Ali Khan v, 
Dharam Singh (b) and Maganlal v. Shakra Girdhar 
(6), referred to. 

It is clear from the provisions of O. XXXIV, vr. 5, 
Civil Procedure Code, that the property which cay 
be sold in execution of a mortgage decree is the mort. 
gaged property only, and no other property. Con- 
sequently, where property sold in execution of a 
mortgage decree and purchased by the mortgagee was 
Lot included in the suit or decree but was fraudulent. 
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ly inserted in the sale certificate. the purchaser can 
get no more property than what was really included 
in the mortgage decree, Balwant Babaji v. Hira- 
chand Gulabchand (7), Pettachi Chetti v. Vira Pandia 
` Chinnatambiar (8) and China Dondusi v, Pedda 
Tatiak (D, followed. 


S. C. A. against the decree of the Assistant 
Egat Court, Bassein, dated September 24, 
Mr. K.C. Bose, for the Appellant. 
Judgment. — This appeal has been heard 
“ew parte. In Civil’ Regular Suit No. 67 of 1931 
of the Sub-Divisional Court of Bassein, the 
plaintiff-appellant firm* brought asuit on a 
registered deéd of mortgage. against the 
defendants-respondénts. The mortgaged 
‘property consisted’ of holdings Nos. “9 and 
Al, of 1925:26 “in U-do Kwin, Negaputaw 
~ Township, measuring in all 29.64 acres. 
. The defendants: ‘respondents confessed 
judgment in the suit, and preliminary and 
final -mortgage . decrees for sale of the 
mortgage “property ae passed. 
The decrees correctly described ihe mort- 
gaged property. The final decree wes 
passed on April 5, 1932. Meanwhile ihe 
revenue authorities had amalgamated these 
two ho'dings, which edjoined each other, 
into a single holding, and had also in- 
cluded in this new holding en additional 
826 acres of land which the defendants- 
respondents had brought under cultivation 
by ciearing the jungle on waste land zd- 
joining the original holdings. They had, 
in fact, extended their cullivation by bring- 
‘ing new land under ‘the p'ough to this 
extent. 
of holdings Nos. 9. and 11 of 1925-26 and 
the new “oultivaticn, was numbered holding 
No. 14 of 1931-32. Its total area was 37,90 
acres. It has been held in the case of Maung 
Shwe v. Punniah (1), that Government waste. 
lands adjoining mortgaged property, which 
are brought under cultivation do not become 
subject to the mortgage, and that, in fect, 
ss. 63 and 70, Transfer of Property Act, have 
no application to such extensions of culti- 
vation, which belong to the person who 
has brought the lend under cultivation. 
The correctness of this decision is not now 
disputed. On July 11,1932, the plaintiff- 
appellant firm made an application tothe 
Sub-Divisional Court of Bassein for execution 
of its mortgage decree, but in the applica- 
tion for execution it mentioned the mortgag- 
ed properly as being helding No. 14 of 
1931-32, measuring 37°90 acres. This 
application was clearly fraudulent, for the 
mortgaged property had been correctly set 


(Q) 1 Bur. L J 262; 82 Ind. Cas, 787; A IR 1923 
Rang. 127, 
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out in the plaint of the appellant firm 
and was correctly described in both the 
preliminary and final mortgage decrees. 
However this application for execution was 
not checked in the Sub-Divisions1 Court and, 
owing to gross carelessness on the part of the 
then presiding Judge, was accepted as 
correct. Notices were issued to the res- 
pondents for settlement of particulars to be 
inserted in the proclamation of sale, 
under O. XXI, r. 66, Civil Procedure Oode., 
but therespondents did not appear. In 
fact, as I have stated, they at no time 
appeared throughout the proceedings on - 
the mortgage. The whole of the holding 
No. 14 of 1931-32 was proclaimed for sale, 
and was sold. on September 14, 1932. It 
was purchased by the appellant firm as 
decree-holder. The sale was confirmed cn 
October 22, 1932, as no objection thereto 
was made, and a sale certificate was issued 
to the appellant frm on November 17, 
1932. On June 26, 1933, an applicaticn 
was made by the appellant firm for deli- 
very of possession of the property purchased, 
in accordance with the sale certificate of 
November 17, 1932. 

The appellant firm was in dus conree 
put into possession of the purchased prupsriy 
except of the 8.26 acres of new cultivation, 
in regard to which the respondents declined 
to hand over possession to the . appellant 
firm. Subsequently on an application of 
Ma Hme Bu, one of the respondents, an 
inquiry was made under the provisions of 
O. XXI, r. 97, Civil Procedure Code, and 
as a result the appellant firm’s application 
for delivery of possession in respect-of the 
area of new cultivation only was dismissed 
under r. 99. Thereupon the appellant firm 
brought the suit, under O. XXT, r. 103, 
Civil Procedure Code, in the Township Court 
of Ngaputaw out of which the present 
appeal arises. The appellant’s suit has 
been dismissed in the Township Court and 
a first appeal to the Assistant District Court 
of Bassein has also been dismissed. 

In this second appeal the contention whieh 
has been advanced on behalf of the ap- 
pellant firm is that the sale certificate is 
conclusive and cannot now be questioned, 
and that, therefore, the appellant firm is 
entitled to be ;put.into possession of the 
property mentioned: in the sale certificate, 
that is, into possession of the whole of 
holding No. 14 of 1931-32. The argument 
on behalf of the appellant firm is that the 
respondents had ample opportunity during 
the execution proceedings to point out that 
property, which was not subject to the 
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mortgage, was being included in the sale 
proclamation, and that, as they did not 
avail themselves of this gopportunity, they 
were debarred from alleging that the whole 
of the property mentioned in the procl::ma- 
tion ofsale and in the sale certificate 
had not been sold. In . support of this 
proposition the case of Ramabhadra Naidu v. 
Kadiriyasami Naickar (2), at p. 161* is cited. 
In particular reliance is placed upon the 
following passage from the judgment of 
their Lordships of the Privy Council: 

“Certificates of sale are documents of title which 
ought not to be lightly regarded or loosely construed. 
There is full opportunity fur challenge of all pro- 
ceedings in the execution of mortgage decrees at 
the time,and except in clear casey a purchaser 
ought not to be harassed in his possession by 
disputes arising years after his purchase.” 

The present case, however, is clearly 
distinguishable from Ramabhadra Naidu 
v. Kadiriyasami Naicker (2), for in the 
latter case the mortgagors acquiesced in 
the proclamation of sale and in the issue 
of the sale certificate, and the auction-pur- 
chasers were put into possession and 
remained in possession of the land 
for a considerable period before the suit 
by the mortgagor's respresentative was 
brought. In the present, case the mortgagee, 
who purchased the lands at the auction, 
has never obtained possession of this area 
of new cultivation, and the suit is now 
brought by him and not by the mortgagors. 
There is ample authority for holding that 
when at a Court auction the mortgagee 
purchases the mortgaged property, he is 
‘in the same posilion as an independent 
purchaser, and what he purchases is the 
right of the mortgagor and the mortgagee 
in the mortgaged property, and that only: 
see Mahabir Pershad v. Macnaghten ‘3), 
Krishnaswami Ayyar v. Janakiammal (4), 
Muhammad Husen Ali Khan v. Dharam 
Singh (5), and Maganlal v. Shakra Girdhar 
(6). In fact, it is clear from the provisions 
of O. XXXIV, r. 5, Civil Procedure Code, 
that the properiy which can be sold 
in execution of a mortgage decree is the 
mortgaged -property only, and no other 
property, and therefore-it is clear that in 
execution of the decree in Suit No. 67 of 1931 
of the Sub-Divisional Court of Bassein, the 
Court had jurisdiction to order the sale 

(2) 48] A 155; 63 Ind. Cas. 703; 44 M 483; A IR 
1922 PO 252; (1921) M W NO374; 14 L W 125; 3U 
T (PC) 83; 30M L Ti, 24 Bom. LR 692 


PO). 
(3) 16 C 682516 I A 107: 5 Sar. 345 (P ©). 
(4 18M 153. . 
(5) 18 A 31; A W N 1895, 144. 
(6).22 B 945. 
*Puge of 48 L A. [Bd] 
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of holdings Nos. 9-and 11 of 1925-26, and 
of no other property. The order for sale 
and the subsequent sale of the new culti- 
vation now included in. holding No. 14. 
of 1931-32 were made without jurisdiction 
and were nullities. The appellent firm 
‘was well aware of the nature and extent 
of the property which had been mortgaged 
toit andin making its application for 
the sale of the whole of holding No. 14 
‘of 1931-32 in execution of its mortgage 
decree, it committed .a frard upon the 
respondents and upon. the. Court. As 
stated in Balwant Babaji v; Hirachand Gu- 
labachand (7), at p. 341*: ` 

“The real question in such case...seems there- 
fore tobe what wasthe sale, i, e, what was bar- . 
gained and paid for, and that must depend’ not” 
on erroneous statements of what was offered -for 
sale, but on what was actually offered fôr sale and 
bid for." Bf oes 

In Pettacht Chetti v. Vira Pandia Chin- 
natambiar (8), at p. 2487 Lord Watson, said: 

“The questions were.... what did the Court in- 
tend tosell; and what did the purchaser understand 
that he bought ?” 

In the present case it is clear that what 
the Court really intended to sell and what. 
the purchaser knew that he could buy was 
the mortgaged property only, and the 
Court was tricked into selling property 
which was not subject to the mortgage 
by the fraud of the morigagee-purchaser. 
ln China Dandusi v. Pedda Tatiah (9), it 
was held that the dismissal of an ap- 
plication made by a judgment-debtor under 
r. 90, O. KAT, Civil Procedure Code, does not 
preclude him, in a suit for possession by 
the auction-purchaser, from pleading by way 
of defence hat the property sold in execu- 
tion of a mortgage decree against him, and 
brought by the purchaser, was not 
included in the mortgage suit or decree 
but was fraudulently inserted in the sale 
certificate. This authority exactly covers 
the. facis of the present case. Actually 
the present case is even stronger, as an 
application by the debtors, claiming in 
good faith to be in possession of the pro- 
perty on their own account, was allowed by 
the executing Court, under r. 99, O. XXI, 
Civil Procedure Code. 

In my opinion the judgment and de- 
cree of the Township Court of Nagatputaw 
dismissing the suit of the plaintiff-appellant 
firm were correct. Tnis appeal, therefore, 

(7) 27, B 334; 5 Bom. L RAT, 

d; LLL A 34; 9 Sar 33 (P 9). 

mt Md 361; 70 Lad. Gas. SA AT R1921 Med 

979; (1921) M W N 330; 14 L W 424. 
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fails and is dismissed. The Sub-Divisional 
Court of Bassein should now recall and 
correct the sale certificate issued to the ap- 
pellant firm. 


N. ; Appeal dismissed. 


OUDH CHIEF COURT. 
Criminal Revision Application No. 127 
of 1935 
April 15, 1936 
SRIVASTAVA AND NANAVUTTY, JJ. 
GANGA PRASAD—Accussp— APPLICANT 


versus 
Tus MUNICIPAL BOARD, FYZABAD-— 
| OOMPLAINANT—OPPOSITE PARTY. 

U. P. Municipalities Act (II of 1916), s. 298—H (e) 
—Bye-law No. I by Municipal Board of Fyzabad— 
Proviso, if ultra vires, 

The proviso in bye-law No. 1 framed by the 
Municipal Board of Fyzabad under s. 298, H, (e) of 
the Municipalities Act and set forth in para. 1 of 
Notification No, 1312-191-139, dated January 20, 1919, 
is ultra vires in so far as it lays down that public 
prostitutes who, on January 20, 1919, the date on 
which these rules came into force, owned houses 
in prohibited areas may continue to live in such 
houses for their lifetime. As this proviso is ultre 
vires it vitiates tne prohibition contained in 
para. lof the Notification that no public prostitutes 
shall reside within the area or in the streets 
specified. [p. 388, col. 1.] 

[Case-law referred toj. 

Or. R. App. against an order of the Ses- 
sions Judge of fyzabad, dated August 5, 
1935. 


Mr. A. N. Mulla, for the Applicant. 

Mr. S. N. Roy, for the Opposite Party. 

Judgment.—These are two connected 
applications for revision against an order 
ot the learned Sessions Judge of Fyzabad 
upholding the conviction of the applicants 
for violating the bye-laws framed by the 
Municipality of Fyzabad under s. 298, H 
(e), of tne Municipalities Act, and sentenc- 
ing each of them to pay a fine of Rs. 25. 

The facts which have given rise to 
Criminal’ Revision No. 129 of 1935, are 
brietly as follows:—Musammat Ram Piari, 
her sister Musammat Buggan and her niece 
Musammat Ram Dulari, who are all three 
prostitutes, were prosecuted for breach of 
Municipal bye-laws made by the Muncipality 
of Fyzabad under s. 298, H (e) of the 
Municipalities Act on the allegation that 
they were public prostitutes who resided 
ina prohibited area in Mohalla Nakhas 
on the Frovincial road that runs from 
Chauk to Naka Muzafra inside the 
Municipal limits of the town of Fyzabad. 
All three accused admitted that they 
resjded in the house as alleged by the 
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prosecution but asserted that they did not 
carry on their profession of prostitution. 
The learned Spesial Magistrate, Sheikh 
Mehdi Hasan, held upon the evidence on. 
the record that these three prostitutes did 
carry on their profession while residing in 
this house which is situate in Mohalla 
Nakhas where, according to.the bye-laws 
of the Fyzabad Municipality, no prostitute 
is’ allowed to reside. He believed the 
evidence of P. W. No. 7, the Sanitary 
Inspector, who verified the list Hx. II 
which showed that these three prostitutes 
were residing in a house within the pro- 
hibibited area, and thet Musammat Ram 
Piari was the owner of that house. He, 
therefore, convicted all three prostitutes, 
Musammat Ram Piari, Musummat Buggan 
and Musammat Ram Dulari of a breach of 
the Municipal Bye-law mentioned aboye 
and sentenced each of them to pay a 
fine of Rs. 25, or in default, to undergo 
one week’s simple imprisonment. 

Oriminal Revision No. 127 of 1935 arises 
out of the prosecution of Musammat Patti, 
and Masammat Dulari prostitutes along with 
Ganga Prasad, Tamoli of Mohalla Nakhas 
for asimilar breach of the bye-laws framed 
by the Fyzabad Municipality. It was 
alleged on behalf of the prosecution that 
Ganga Prasad had let out his house situate 
on the provincial road running from Dilkusha 
to Bahu Begum’s Tomb to the two pro- 
stituies Musammat Patti and Musammat 
Dulari who carried on their profession as 
prostitutes in the house rented to them. 
Both the prostitutes admitted that they 
resided in the house of Ganga Prasad, but 
denied that they carried on the profession. 
of prostitutes. The accused Ganga Prasad 
admitted that he let his house to these 
two prostitutes, but he alleged that he had 
done sc in order to oblige a certain wealthy 
person, whose name he did not wish to 
disclose, and who had asked him to let this 
house to these two prostitutes, Musammat 
Patti and Musammat Dulari. 

Upon the evidence of the prosecution 
witnesses the learned Special Magistrate 
held that the house in dispute was situate 
on the Provincial road within the prohibit- 
ed area of the Fyzabad Municipality and 
that the house belonged to Gange Prasad 
and that he had let it to the two prostitutes 
who carried on their profession of prostitu- 
tion. The Magistrate, therefore, found 
Musammat Patti and Musammat Dulari 
guiity of a breach of bye-law No.1 and 
Ganga Prasad guilty of 9 breach of bye- 
law No. 2 framed by the Fyzabad Municip. 
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ality, under s. 298, H (e) of the Munici- 
palities Act, and sentenced each of them 
to pay a fine of Rs. 25, drin default, to 
undergo fifteen days’ simple imprison- 
ment. 

Musammat Patti and Musammat Dulari 
have not filed any revision in this Court 
but Ganga Prasad has filed a revision 
and this has been numbered as No. 127 
of 1935. The revision filed by Musammat 
Ram Piari, Musammat Buggan and Musam- 
mat Ram Duleri has been numbered as 
No. 129 of 1935. 

These two criminal revisions first came 
up for hearing before one of us, who, 
by his order dated February 27, 1936, 
certified that the cases were tit to be 

decided by a Bench of two Judges under 
s. 14 (2) of the Oudh Courts Act. 

We have heard the learned Counsel for 
the applicants at some length. In the first 
place it has been strenuously argued be- 
fore us by Mr. A. N. Mulla, the learned 
Counsel for Ganga Prasad, that bye-law 
No. 1 is clearly ultra vires and his con- 
viction is, therefore, illegal. In support of 
his contention he has relied upon a Bench 
decision of the Allahabad High Court re- 
ported in Hmperory. Naziran, I. L. R. 54 
All. 611 (1). In this case it was held by 
the learned Chief Justice and Mr. Justice 
Young that a Municipal Board was com- 
petent toframe a bye-law under s. 298, 
List J, sub-head H (e) of the Munici- 
paliiies Act, prohibiting prostitutes from 
residing within the Municipal limits ex- 
cept in certain specified streets. lt was 
further held that were such a bye-law 
contained an exemption from its opera- 
tion in the case of those prostitutes who 
owned houses within the prohibited area 
and thereby created an inviduous distinc- 
tion in favour of one group of prostitutes, 
then the said bye-law must be held to 
be ultra vires, as there should 
be no distinction of this kind, and the 
prohibition to reside in a certain specified 
area ought to be general and of universal 
application, and must. not make any ex- 
ception in" favour of any particular group 
or class of prostitutes. In this case an 
earlier decision of the same Court report- 
‘ed in Chanchal v.. Emperor Through 
the Secretary, Municipal Board of Aligrah, 
1932 All. OL. . 28 (2) was 

(1) 54 A 611; 137 Ind. tas. 209; Ind. Rul, (1932) All 
315; (1932) A L J 399; 33 Gr. LJ 437; LRidA 76 Ur; 
A I R1932 All 537; (1932) Or. Cas. 634. 

: (2) (1932) A L J 28; 138 Ind Cas. 787; LRi2A 192 
Gr IR 1932 All, 70; (1932) Cr. Cas. $0; 33 Or. L J 
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followed. In this latter case it was 
held by the learned Onief Justice of. the 
Allahabad High Court that the intention 
of the Legislature in enacting s. 298, List 
I, Group H, cl. (e) of the United Provinces 
Municipalities Act was that tne prohibition 
must be general and of universal application 
within the specified street or area, and must 
not hit particular prostitutes while leaving 
other prostitutes free to ply their trade 
within the specified streets or area. It 


was further held, that where the 
Municipal Board framed a bye- 
law prohibiting public prostitutes 


from residing within a certain specified 
area or streels, but permiited those who 
owned and resided in houses within that 
area, in Murch 1925 to convinue to live 
there aslefore that such a bye-law was 
not in accordance with the provisions of 
s. 298, of the Municipalities Act, because 
it did not amount to a prohibition of the 
residence of public prostitutes but merely 
to a prohibition against a particular class 
of prostitutes. In this case the decision in 
Emperor v. Bal Kishen, 22 All. W. N. 117; 
(3), was relied upon. In fmperor v. Bal 


Kishen, 22 All. W. N. 117 (3) it 
was helt by Mr. Justice Knox 
that the Engligh Law as to the 
necessity of bye-laws being reasonable 


was applicable to bye-laws framed in the 
exercise of their statutory powers by Mu- 
nicipal Boards in India, and that where 
the Municipal Board of Naini Tal passed - 
a bye-lawto the effect that no coolie, whe- 
ther bearing loads or not and no servant, 
except onein attendance on his master, 
and no prostitute shall use the upper ncrth 
Mall atany time that the words “no ser- 
vant, except “one in attendance on his mas- 
ter” made the bye-law an unreasonable one 
as it made in inviduous distinction between 
different classes of coolies and servants, 
andthe Court declined to give effect toit, 
and set aside the conviction and fine and 
directed the fine to be refunded. 

The learned Counsel for the opposite 
party on the other hand invited our at- 
tention tothe ruling reported in Emperor 
v. Mannu, IL R. 42 All. 294 (4), in which 
Mr. Justice Pigzott doubied whether the 
principle laid down in Emperor v. Bal 
Kishen, I L R 24 All. 439; 22 All, W. N. 117 
(3), was a sound one. The decision in 
Emperor v. Bal Kishen (3), was, however, 
approved of not only in the single Judge 


(3) A W N 1902; 117; 24 A 439, 
J (4) 42 A 294; 58 Ind. Oas 153; 18 A L J 187; 21 Cr. L 
729, | 
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decision reported in Chanchal v. Emperor 
through Secretary, Municipal Board of Ali- 
garh,1932 A. L. J. 28 (2) but alsoin the Bench 
decision reported in Emperor v. Naziran 
ILE 54 All 611 (1), already referred to. 
The learned Counsel for the opposite party 
has also invited our attention to a ruling 
ofthe late Court of the Judicial Commis- 
sioner of Oudh reported in Municipal 
Board of Fyzabad v. Vidyadhari 24 O. ©. 
157 (5). That decision, however, is of no 
help tousin the present case because the 
question that-has been raised before us 
was never raised in that case. In the 
course of his judgment in that case Mr. 
Justice Lindsay observed as follows : 

“It cannot and indeed hasnot been, suggested 
thatthe Municipalities Act and the particular 
section ofitto which Ihave referred is in any 
way ultra-vires of the Legislature. Nor can it be 
contended’. that the rule which the Municipal Board 
has framed under the provisions of s. 298 is in 
any way beyond the powers ofthe Board, It com- 
plies exactly with the form which is prescribed by 
the Act itself and it is quite clear that no prohi- 
bition bas been promulgated by this rule which is 


in excess of the powers delegated to the Municipal 
Board.” 


In our opinion, after giving the matter our 
careful consideration it appears to us 
that the proviso in bye-law No. 1 framed by 
the Municipal Board of Fyzabad under 
s. 298, H (e) of the Municipalities Act and 
set forth in para. 1 of Notification No. 1312- 
191-139, dated January 20,. 1919, is ultra 
vires in so faras it lays down that public 
prostitute. whoon January 20, 1919, the ` 
date “on ‘which these rulescame into force 
owned houses in prohibited areas may 
céntinue: ‘to live in such houses for their 
lifetime. As this proviso is ultra vires it 
vitiates ‘the prohibition contained in para. 1 
of the Notification that no public prostit- 
utes shall reside within the area or in 
the streets specitied. 7 

It has, however, been contended by the 
learned Counsel for the opposite party 
that Ganga Prasad has nob been held 
guilty of breach of bye-law No.1 framed 
by the Municipality, but has been found 
guilty in respect of bye-law No. 2 whicu, 
lays down that no person shall keep u' 
br thel or let or otherwise grant the use 
or occupation of any building to any pro- 
stitute or forthe purpose of keeping ‘a 
brotLel’ within tlie area orin the streets‘ 
specitied in bye-law No. 1. Ganga Prasad” 
has stated that he rented the house in 
question atthe request of a certain person” 
whose name hedid not wish to disclose 
forthe special purpose of allowing these 

(5) 24 O C 157; 63 Ind. Uas. 334; 22-Cr. L J 638; 8 
OL J 646, ' 9 
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two prostitutes Musammat Patti and Mu- 
sammat Dulari tg live in it. It is, therefore, 
obvious that bye-law No. 2 has been vio- 
lated by Ganga Prasad, this bye-law is not 
vitiated by any proviso like the one which 
has vitiated bye-law No. 1. Tne prohibi- 
tion in bye-law No. 2 is of universal ap-. 
plicability, and we, therefore, see no reason 
to interfere with the conviction and sen- 
tence passed upon Ganga Prasad in 
respect of a breach of bye-law 
No. 2. We sccordingly dismiss the applica- 
tion of Ganga Prasad and confirm the con- 
viction and sentence passed upon him. 

As regards the conviction of the applicant 
Musammat Ram Piari, Musammat Buggen 
and Musammat Ram Dulari, we are of 
opinion that they cannot be convicted of a 
breach of bye-law No. 1 which has been 
held by us to be ultra vires. We, however, 
consider that Musammat Ram Piari can be 
legally convicted of a breach of bye-law 

o.2. She is the ownerofthe house in 
which she and her sister Musammat Bug- 
gan and her niece Musammat Ram Dulari 
are carrying on the profession of prostitu- 
tes. She has virtually converted her.house 
into a brothel, and in our opinion, the 
conviction of Musammat Ram Piari in 
respect of a breach of bye-law No. 2 can 
be legally sustained. We, therefore, set 
aside the’ conviction of Musammat Ram 
Piari in respect of breach of bye-law No. 1 
but convict her instead of breach of bye- 
law No. 2, and maintain the sentence im- 
posed upon her with this modification we 
dismiss her application forrevision. 

As regards Musammat Buggan and Mu- 
sammat Ram Dulari, we .are of opinion 
that their case does not fall within the 
purview of bye-luw No. 2.. They cannot be 
said to be persons who kept a brothel .or 
let or granted the use or occuption of any 
building to public prostitutes or for the. 
purpose of keeping a brothel and.as we 
have already held that bye-law No. 1 is 
ultra vires, Musammat Buggan and Musam- 
mat Ram Dulari cannot be convicted 
under that bye-law. The result, therefore, 
is, that we allow the application of Musam- 
mat Buggan and Musammat Ram Dulari, set 
aside their conviction and sentences and: 
acquit them of tLe offence charged... The: 
fines, if.paid, will be refunded to them. | 

In conclusion, we would invite. the atten- 
tion of -the Ciairman of- the Fyzabad. 
Municipel Board tothe proviso: appended” 
to bye-law No. l sef foriun in - Notincation 
-ZIGANL9i-159, dated January 20, 1919. 
which in cur opinion is ultra vires and~ 
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the sooner that proviso is deleted, the 
better itis for all concamed. 


D. Application dismissed. 


= LAHORE HIGH COURT 

Civil Revision Application No. 389 of 1935 

December 10, 1935 
JAI Lat, J. 
SATRAM DAS —DEFENDANT—PETITIONER 
VETSUS 
SADHU SINGH—PIAINTIFF AND OTHERS 
— DEFENDANTS—RESFONDENTS 

Provincial Small Cause Courts Act. (IX of 1887), 
Arts. 8, 31—Two of three co-sharers transferring 
right to recover rent to plaintiff—-Suit to recover 
from other co-sharers rent realised on behalf of 
others—Suit, if maintainable in Small. Cause Court 
—‘Belonging to the plaintiff in Art. 31—Meaning 
of. 


A, B and CO were co-owners of land which was 
under cultivation of tenants who paid rent to the 
landlords. A and B transferred their right to re- 
cover their sharé of rent to the plaintiff who filed 
a suit against C for a decree for the amount alleged 
to be due on account of A's and B's share in the 
produce recovered by C frum the tenants. C pleaded 
that. A and B had no share in the land: 

Held, that the suit was not for recovery of rent 
and was not also a suit auch as is mentioned in 
Art, 31, Provincial Small Cause Courts Act as the 
plaintiff did not claim the immovable property in 
dispute, and the suit was cognizable in the Small 
Cause Court. 

The expression “belonging to the plaintiff," as 
used in Art. 31, applies to immovable property and 
not to profits. 


C. R. App. frum the decree of the Small 
Cause Court Judge, Jhang, dated February 
28, 1935. i 


Mr. Ganesh Datta, for the Petitioner. 

Mr. kam Chand Manchanda, for the Res- 
pondent (Plaintiff). : 

Order.—This is a petition for a revision 
of a decree passed by the Judge, Small 
Cause Court, Jhang. The only ground 
raised is that the suit was not cognizable 
by a Small Cause Court. The objection was 
raised before the trial Judge but was over- 
ruled and a decree passed subsequently. 
The facts, as alleged by the plaintiff-res- 
pondent, are these : Sunder Singh, Kirpal 
Singh and Sat Ram Das were co-owners of 
land which was under the cultivation of 
tenants who paid rent to the landlords. 
Sunder Singh and Kirpal Singh transferred 
their right to recover their share of rent from 
tue tenants to Sardar Singh and Sardar 
Singh transferred the same right to Sadhu 
Singh. ‘Sadhu Singh then instituted a suit 
“against Sat Ram Das for a decree for the 
amount allegéd to be due to him on account 
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of Sunder Singh and Kirpal Singh’s share 
in the produce of the land recovered by 
Sat Ram Das from the tenants of the land. 
The plea of Sat Ram Das, defendant, appears 
to be that Sunder Singh and Kirpal Singh 
had no share in the land. The learned 
Judge, Small Cause Court, has decreed the 
suit, . 

The question is whether such a suit is 
cognizable by a Small Cause Court. The 
learned Counsel for the petitioner relies 
upon’ two Articles of the Provincial Small 
Cause Courts Act insupport of his conten- 
tion that the suit is excepted from the ju- 
risdiction ofa Small Cause Court, Art. 8, 
which excepts a suit for the recovery of rent, 
and Art. 31, which excepts a suit for the 
profits of immovable property belonging 
to the plaintif which have been wrongfully 
received by the defendant. It is obvious 
that the suit is not for the recovery of -rent 
because Sat Ram Das is not the tenant of 
Sunder Singh and Kirpal Singh. He is, 
according to the allegation of the plaintiff 
and the finding of the trial Judge, a co- 
shurer in the land. It is not also a suit such 
as is mentioned in Art. 31 because the 
plaintiff does not claim the immovable pro- 
perty in dispute. He is only a transferee 
of the right to recover the share of the in- 
come of the property of Sunder Singh and 
Kirpal Singh. I think the expression “be- 
longing to the plaintiff", as used,in Art. 31, 
applies to immovable property. and not to 
profits. Neither of the twoaflicles , relied 
upon the petitioners Counseli therefore, 
governs the case. Therefore: the suit was 
cognizable by the Small Cause Court and I 
dismiss this petition ; but the quéstion was 
an arguable one and therefore] make no 
order -as to costs. 

N. Petition dismissed 


OUDH CHIEF COURT. 
Criminal Reference No. 84 of 1935 
March 26, 1936 
KING, C. J. 
BACHCHU LAL AND OTAERS— 
APPLICANTS 
versus 4 
EMPEROR taroven BENI RAM— . 
` ComPpLaInant—Oppostts Party . 
Criminal Procedure Code (Act V of 1898), s. 34 
-Accused charged under Child Marriage Restraint 
Act—Failure to examine under s. 342—Trial, if 
vitiated—Child Marriage Restraint Act (XIX of 
1929), ss. 5, ll—~Applyiug for permission to hold 
music and fireworks on occasion of marriage—W hether 
offence under s. 5—Security under s. ll found 
defective—-T'rial, whether vitiated. 
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The omission to re-examine under. s. 342, Crimi- 
nal Procedure Code, the accused who were charged 
under Child Marriage Restraint Act, after the 
prosecution evidence had been completely recorded 
is not such an irregularity as would vitiate the 
trial unless the irregularity is shown to have 
caused prejudice tothe accused or a failure of 
justice. King-Emperor v. Karna Shankar ad), 
explained, and distinguished. 


Merely applying for permission to the Municipal 
Board for conducting festivities like nach with 
music and fireworks on the occasion of a 
marriage does not amount to “ performing, conduct- 
ing or directing a child marriage.” It is a sort 
of act that might be done by any servant or 
agent of the parents of the children who are to 
be married and clearly does not amount to an 


offence under s. 5 of the Child Marriage Restraint 
Act. 


The mere fact that the security bond under s. 11, 
Child Marriage Restraint Act which was prima facie 
sufficient was afterwards found to be defective does 
not vitiate the trial. 


Cr. Ref. made by the Sessions Judge, 
Fyzabad. 
Mr. S. S. Tankha, for the Applicants. 


Judgment.—This is a reference by the 
learned Sessions Judge recommending that 
the conviction of certain persons under gs. 5 
and 6 of the Child Marriage Restraint Act, 
1929 should be set aside. 

It was proved to the satisfaction of the 
trial Court that the minor daughter of 
Bachciu Lal was married to the minor son 
of Babu Lal and that both the boy und the 
girl were “children” within the meaning of 
s. 2 cl (a) of the Child Marriage Restraint 
Act. The case for the defence was that 
although a ceremony wus performed between 
the two-children, it was a mangni or betrothal 
ceremony and was not a matriuge ceremony. 
The trial Court held upon the evidence that 
a marriage ceremony had been performed 
and that the facheis of the children who 
were married were guilty under s.6. One 
Gopal was also convicted under s. 5 of the 
Act because he is said to have arranged the 
marriage. 

The learned Sessions Judge who submits 
this reference accepts the finding that a 
marriage cerexony was performed between 
Bachchu Lal's daughter and Babu Lal's son. 
He has submitted the case with a recom- 
mendation that the proceedings be quashed 
on the ground that the accused persons were 
not examined in accordance with the provi- 
sions of s. 342 of the Code of Oriminal 
Procedure after the whole of the Prosecution 
evidence had been recorded. Although the 
case was tried summarily, the accused were 
examined at some lengih and they hada 
full opportunity of stating their case to the 
effect that the ceremony was only a betrothal 
and nct a marriage, and to the effect that 


BAOHOHU LALU, EMPEROR (OUDH) 


16210 


the complaint was falsely made by Beni on 
account of enmity. It is true that this 
examination of the accused persons had 
taken place before Musammat Ram Dulari, 
the mest important witness of the question of 
marriage, was examined. Strictly speaking 
the accused should have been re-examined 
after Musammat Ram Dulari’s evidence had 
been recorded. In my opinion, however, 
the omission to re-examine the accused 
persons efter the prosecution evidence had 
been completely recorded is not such an 
irregularity as would vitiate the trial unless 
the irregulanty is shown to have caused 
prejudice to the accused or a failure of 
Justice. The learned Sessions Judge has 
relied upon the case of King-Emperor v. 
Karna Shankar, 1935 O. W. N. 1042 (1). I 
was responsible for that decision but the 
facts of that case were quite different from 
the facts of the present case. In that case 
the accused persons were merely asked 
whether they pleaded ‘guilty’ or ‘not 
guilty’ and they pleaded ‘not guilty’. There 
was nothing on the record to show that they 
were questioned at any time with a View to 
enabling them to explain the circumstances 
appearing in evidence against them. I 
remarked that the failure to examine an 
accused person is an irregularity which 
goes to the root of a iair trial and cannot be 
regarded as a mere technical error of 
procedure and accordingly set aside the 
conviction and sentences. The facts of that 
case, however, were very different. The 
accused had not been questioned at uny time 
with a view to enabling them to explain the 
evidence against them and to siate their 
own case. That was a most unusual case 
and I do not remember ever having come 
across a case of that sort before or since. 
The facts of lhe present case ure materially 
different. It is an ordinary kind of case 
where an accused person has been examined 
at length and has been given a full 
opporiunity to state his case and to explain 
why he has been falsely implicated, but he 
has not been examined again after some 
further prosecution witnesses have been 
produced. In such a case I think there is no 
such irregularity as could vitiate the trial 
unless it were held that the failure to 
examine the accused persons again at the 
close of the prosecution case had in fact 
caused a failure of justice and had material- 
ly prejudiced the accused. In the present 
case I do not think that any real prejudice 

(1) (1935) O W N 1042; 158 Ind. Cas. 16;8 R O 


71; 36 Cr. L J 1303; A IR 1936 Oudh 16; (1936) 
Or. Cag. 23; (1935) O L R 557. 
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or failure of justice has been caused. If the 
accused had been re-examined after 
Musammat Ram Dulari’s evidence, they could 
only have said that she was aliar, because 
they. had already explained that the 
ceremonies were not marriage ceremonies 
but only betrothal ceremonies. 

In-my opinion it is not open to this Court 
to set aside the conviction unless the 
irregularity has in fact occasioned a failure 
of justice. Section 537 of the Code is clear 
on that point. 

So far as Gopal is concerned, I think that 
the reference must be accepted. It was 
proved against Gopal that he had submitted 
two applications, purporting to be on 
behalf of Bachchu Lal and Babu Lal 
respectively, requesting the Municipal 
Board for permission to hold a nach with 
music and fireworks, etc., on the occasion of 
the marriage. In my opinion merely apply- 
ing for permission to conduct such 
festivities on the occasion of a marriage 
does not amount to “performing, conducting 
or directing a child marriage”. It is a sort 
of act that might be done by any servant or 
agént ofthe parents of the children who are 
to be married and I think that muking such 
applications clearly would not amount to an 
offence under s. 5 of the Act. 

It has also been urged that the trial is 
Vitiated because the complainant did not 
deposit security as required bys. 11 of the 
Act. The complainant was ordered to 
furnish security. He did furnish security 
which was accepled prima facie sufficient, 
and the accused were accordingly 
summoned. Subsequently it was found on 
inquiry that the property which he had 
offered as security did not belong to him. 
The Deputy Commissioner has ordered the 
prosecution of the complainant for an 
offence under s. 417 in respect of this bond. 
The mere fact that the security bond was 
found to be defective would not, in my 
opinion, vitiate the trial. It does not affect 
the merits of the case, and it certainly did 
not occasion a failure of justice. This point 
was apparently not pressed before the 
learned Sessions Judge as there is -no 
reference whatever to. it in his referring 
order. 

I, therefore, accept the reference so far 
as Gopalis concerned, set aside his convic- 
tion and sentence, and direct that the fine, 
if paid, be refunded to him. I reject the 
reference so far as the other accused persons 
are concerned. 

Reference partly accepted. 
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LAHORE HIGH COURT 
Criminal Appeal No. 1171 of 1934 
November 27, 1934. 

DALIP Sines, J. 
GURBAKHSH SINGH—Conviot—A preLLaNt 
VETSUS 
EMPEROR—Rasponpent 

Penal Code (Act XLV of 1860), s. 409—Accused 
charged with embezzlement of particular sum — 
Defence that prosecution failed to prove it, though 
they might have proved other embezzlements—Defence, 
if can hold good—Criminal trial. 

It is not open to the accused to put up a defence 
against the charge framed under s. 409, Penal Code, 
that the prosecution has failed to prove the embezzle- 
ment of a particular sum, with which he is charged 
though they might have succeeded in proving 
embezzlement of other sums for the offence amounts 
to no more than this, that the prosecution have failed 
to prove the embezzlement because it is possible 
to explain allthe circumstances against the appel- 
lant by the hypothesis that the appellant embezzled 
some other sams shortly before or after the alleged 
occurrence. Such a defence cannothold good for the 
simple reason that, if accepted, it would merely 
involve a conviction, whatever hypothesis was 
prejudiced can be urged by the 


adopted and no 
his own 


accused for lack of charge because it was 
defence. 

Or. A. from the order of the Magistrate, 
First Class, exercisiag enhanced powers 
under s. 30, Criminal Procedure Code, 
Lahore, dated August11, 1934. 

Order.—(Octuber 22, 1934.)-—The learned 
Counsel for the appellant has put in an 
alfidavit to-day stating that the statement 
of the accused on the record, dated May 
1, 1934, is incorrect and incomplete and 
that the statement of May 22, 1934, was 
never made by him at all. The learned 
Counsel for the appellant presses the 
point. The case is adjourned to enable 
Lim to file a list of witnesses, if any, on 
this point. The learned Counsel for the 
Crown is similarly requested to put ina 
list of witnesses. Fortnight allowed for 
this. Case to be put up for further orders 
on November 5. 

Order.—( November 5, 1934.)—The learned 
Counsel wants the evidence recorded here. 
The witnesses are few and the matter is of 
importance. Evidence of appellant and 
respondent on Monday, the 12th, to be 
heard by me. 

Mr. R. L. Anand, I, for the Appellant. 

Lala Har Parshad, for the Government 
Advocate, for the Respondent. 

Order.—( November 26, 1934.)—The appel- 
lant Gurbakhsh Singh putin an affidavit 
along with his grounds of appeal in this case 
stating thatthe statement purporting to pe 
his on the record dated May 1, 1934, wag in- 
completely and incorrectly recorded and that 
the statement purporting to be his at the 
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close of the prosecution case, dated May 
22, was not his atall. As Mr. B. R. Puri, 
who appears for him, insisted on this point 
and as it was clearly necessary to decide 
this point in the case, further inquiry was 
‘held before me on this point. The appel- 
lant put in a second supplementary aff- 
davit, in which he specified wherein the 
statement of May l, was incompletely 
and incorrectly recorded. In it he stated 
that all the questions alleged to be put 
tohim by the learned Magistrate after the 
question “Do you wis. to make any further 
statement” had never been put to him at 
all and hehad not recorded the replies 
alleged to be his. In the questions previous 
to that, he stated with reference to the 
question about the entries in Ex. P. 
T. that he had replied that it was impos- 
sible for him to answer this auestion un- 
less he was permitted to look at the docu- 
ment Ex. P. Ta, wheress the answer 
recorded was that he admitted all the en- 
tries inthe document to be in his hand- 
writing except such as appeared to be 
altered. He has now given evidence sup- 
porting these two statements and others 
referred to in his affidavit of Novermber 
2, 1934. On behalf of the prosecution, evi- 
dence has been given by Mr. Disney, the 
Magistrate who conducted the trial, that 
these questions were put tothe appellant 
and the answers were recorded accordingly 
to his statement, and it is denied that 
certain questicns were not put to him at 
all. According to Mr. Disney, on May 
1, 1934, the procedure followed was that 
the question was put to the appellant in 
English, it was translated into Urdu by 
the Reader who was keeping the Urdu re- 
cord atthe same time, and the answers of 
the accused were recorded by the steno- 
grapher as directed by or at the dictation 
of the learned Magistrate and the Reader 
translated the arswers into Urdu and re- 
corded them in his record. If there was 
any divergence between the Urdu trans- 
lation and the English answer, the Reader 
corrected the Urdu translation, and Mr. 
Disney initialled the correctness on the 
Urdu record. Thereafter, the appellant 
had the Urdu record read to him. He did 
not challenge its correciness, but he re- 
fused to sign the Urdu record, as he had 
given his answers in English. The Magis- 
trate, therefore, adjourned the Court until 
the stenograp.ier had typed out the English 
statement. The English statement was 
then read by the appellant and admitted 
by him to be correct. Mr. Disney asked 
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the Reader to get the statement signed by 
the appellant end himself proceeded to 
frame the charge? against the accused. 
Because Mr. Disney was employe in fram- 
ing the charges and he says he had to look 
up the law on the subject he forgot to secure 
the signature of the appellant on the 
recorded statement. He did not notice 
that the statement had not been signed by 
the appellant, when he signed the certi- 
ficate which was stumped on the statement. 
As regards the statement of May 22, the 
procedure followed in recording the state- 
ment was similar to that which was follow- 
edon May 1, except that there was no 
occasion to adjourn the Court for typing 
out the statement. Mr. Disney says that 
on that date there were some arguments 
on the question ofthe prosecution claim to 
further examine a witness Chaudhri 
Muhammed Anwar and he got busy in 
hearing these arguments, he forgot again 
to see that the signatures of the appellant 
were secured on this statement. The steno- 
grapher Abdul Rashid and the Reader 
Bhagat Singh and the Counsel for the p 
prosecution Mr. Har Parshad . support 
generally the statement of Mr. Disney. The 
Reader admits that it was his duty to 
secure the signatures of the appellant on 
the statement of May 1. He explains that 
he goi busy in handing the printed 
charge-sheet to Mr. Disney on the occasion 
of the statement of May 1, 1934, and, there- 
fore, forgot to secure the signature of the 
appellant. As regards May 22, he explains 
that he never offered the Urdu statement 
tothe appellant, because he had already 
refused to sign the Urdu statement of 
May 1. He admits that it was his duty to 
have secured the signature of the appellant 
on the English statement, but he says 
that usually the signature of an accused 
is secured on the Urdu record and that 
in this case he, therefore, forgot to secure 
the signature of the accused on the Eng- 
lish statement. 

Now, the main point, with which I am 
concerned, is the question whether this 
statement was, firstly, made by the accused, 
and secondly, wheiher it was read over to 
him and admitted py him to be correct. 
On the first question Ihave no hesitation 
in coming to the conclusion that the ap- 
pellant made the statement of May 1. If 
the appellant's story were correct, it would 
followthat the Magistrate, Reader, Steno- 
typist and the Counsel for the prosecution 
entered into a conspiracy to wrongly re- 
cord the statement of the appellant. The 
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‘learned Counsel appéaring for the appel- 
lant was quite unableto suggest to me 
at what stage of the case this was done. 
It is.obvious even according to the appel- 
lants sta ement that he did make a state- 
ment on that date. His main allegation 
‘is that a number of questions and answers 
have been added to the statement so re- 
corded. Now, if the Magistrate had re- 
membered that these questions were to be 
„asked, there was no reason why he should 
not have asked these questions on May 
22. If hedid not remember to ask these 
questions on that date and it only occur- 
Ted to him to doso after the close of- the 
defence case, then it seems most extra- 
ordinary tome that the appellant, who had 
a typed copy of this statement as now re- 
.corded sometime on May 4, did not protest 
that this was nol his statement. Moreover, 
it seems clear that on May 4, the copy had 
been delivered to him and, therefore, the 
changed statement was ulreadyiin existence 
by May 4. I can see no necessity for a 
conspiracy onthe point on that date, for, 
as remarked by me, any defects in the 
statement of May 1, 1934, could have been 
remedied at the close of the prcsecution 
case which wason May 22, 1934. The 
prosecution explains tiat the Magistrate 
having asked the questions, the Public 
Prosecutor pointed out that certain ques- 
tions had been omitted end the learned 
Magistrate then proceeded to ask those 
Questions. The questions have now been 
put tothe «ppellant and his statement does 
not substantially vary from the statement 
made by him to the Court below. It is 
unnecessary to labour the point, but I will 
give one example: He states that the 
answer.tothe question concerning the en- 
tries in Ex. P.T. is wrougly recorded but 
it is remarkable that the Magistrate could 
have arrived af the answer he recorded 
without any statement by the appellant 
and that answer should not substantially 
differ from what the appellant states in 
his evidence before me. The same reason- 
ing applies tothe other questions and ans- 
wers, which the appellant either denies or 
states were incompletely and incorrectly 
recorded. I have, therefore, no hesitation 
in deciding the first point against the 
appellant. 

The second question is whether the 
statement was read over and admitted to 
be correct by the appellant. On this point 
we have the statement of Mr. Disney sup- 
ported by the stenographer. Against this, 
we have the statement of the appellant 
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and ə relation of his one Dr. Bindra Ban. 
I have no hesitation in accepting the state- 
ment ofthe Magistrate in preference to 
the statement of the appellant on this point 
also. It is not very clear to me whether 
the appellant admitted the statement to be 
correct after it hud been typed or whether 
the shorthand notes were read out to him 
there and then and he then admitted them 
to be correct, but this seems to be a point 
of little importance. As already pointed 
out, the answers of the appellant in evi- 
dence before me are not substantially 
different from the answers alleged to have 
been made by him and 1 fail to see how 
the statement could not have been read 
over to him at one time or the other when 
itis an admitted fact that the appellant 
did have the Urdu statement read out to 
him and he refused tosign it, as the pro- 
secution maintuin, because he had made 
his answers in English, or, as the appellant 
Maintains, because it was incorrect. In 
this connection, it is important again to 
remark that the Urdu statement, though 
corrected in places which are initialled, 
the learned Magistrate does not at all 
bear out the statement of the appellant 
that the answers were incorrectly and in- 
completely recorded. On the question why 
the signature of the accused does not ap- 
pear on this statement, Iam constrained 
to accept the explanation of the Magistrate 
and the Reader in the absence of any better 
explanation. I am not entirely satisfied 
with the explanation and I think there 
was negligence both on the part of the 
Reader and ofthe Magistrate. But, this is 
an immaterial question and cannot Vitiate 
the trial, provided Iam satisfied, as Iam, 
that the statement was duly made, recorded 
and admitted to be correct. 

As regards the statement of May 22,1 
see again no reason to doubt the explana- 
tion of the Magistrate on the point. The 
learned Counsel for the appellant has 
denied that he was present when the 
statement was recorded. The learned 
Counsel forthe prosecution is positive that 
the Counsel for the appellant was present 
when the statement was recorded. The 
evidence of the learned Counsel for the 
prosecution is supporied by the sequence 
of the record, as the order 
disposing of the question of the re-exami- 
nation of Chaudhri Muhammad Anwar on 
the record comes after the statement of 
the accused. The Counsel for the appel- 
lant admits that he was present when 
the Magistrate began to record this order 
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but left before it was finished. If the 
sequence of the record is correct, then the 
Counsel must have been present when the 
statement of the appellant was’ recorded. 
Here again, I can see no reason or motive 
for the learned Magistrate and the Counsel 
for the prosecution having entered intos 
conspiracy to interpolate the statement of 
the appellant between the close of the 
prosecution case and thecrder referred to 
above. At that time they could have had 
no inkling that this point will be raised 
in the Court of Appeal. 
also supports the statement ofthe learned 
Counsel for the prosecution. I can only 
come to the conclusion that the learned 
Counsel for the appellant has forgotten the 
fact of his presence. The statement is a 
yery short one. Nothing substantial in the 
appeal turns on it, as admitted before me 
and im the absence of any motive for a 
deliberate forgery on the point, I consider 
that the evidence proves that the statement 
was recorded correctly at the time when 
it purports to have been and that the 
affidavit of the accused and the evidence 
on the point is false. 

1 shall further consider the question of 
making a complaint against the accused 
for making this false statement after the 
appeal has been heard. 

Messrs. B. R. Puri and k. L. Anand, I, 
for the Appellant. 

Lala Har Parshad, for the Government 
Advocate, for the Respondent. - 

Judgment.—(November 27, 1934.)—The 
appellant Gurbakhsh Singh was convicied by 
the learned Mugistrate on acharge under 
s. 409, Indian Penal Code, on three counts 
and sentenced to two years’ rigorous im- 
prisonment on first count, two years’ 
rigorous imprisonment on the second count 
and five years’ rigorous imprisonment and 
Rs. 1,000 fne, or in default, one year’s 


further rigorous imprisonment on the 
third count, the sentences to run concur- 
rently. 


The hearing of the appeal was greatly de- 
layed by the learned Counsel for the appel- 
lant, Mr. B. R. Puri insisting on an enquiry 
into an allegation made by the appellant 
that astalement on the record, dated May 
1, 1934, purporting to be the statement of 
the appellant was not his statement and 
a similar statement dated May 22, 1934, 
was also not his statement abali. In this 
connection my orders, dated October 22, 
and November 26, 1934, may be read as a 
part of the present judgment. It is suffici- 
ent here to state that I have found after 
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enquiry held that the allegations of the 
appellant were „false and must. have been 
deliberately false to his knowledge. The 
time of this Court has ` been wasted 
without rhyme or reason in an impotent 
attempt tohave the trial quashed or set 
aside on allallegations supported by gross 
perjury. Icannot but too strongly condemn 
the procedure adopted by the appellant 
and I consider that the learned Counsel 
who appeared for him, Mr. B. R. Puri, 
might have studied the facts a little more 
before heinsisted on such an enquiry and 
the salient factthat the copy of the state- 
ment of May 1, was obtained by the accused 
on May 4, which was known or should have 
been known tothe learned Counsel ought 
clearly to have shown that the allegations 
of the accused were, in all probability, in- 
correct. 

_I pass now to consider the question of 
the appeal. The learned Magistrate has 
written a full and elaborate judgment 
stating the facis of the case and itis not 
necessary for me todo more than briefly 
to recapitulate the main point. The pro- 
secution case is that the appellant as 
moharrir jagir was bound to receive the 
land revenue collected from the urban area 
of Lahore and to forward it for deposit in 
the Imperial Bank. For this purpose the 
appellant had to make entries in a book 
called voznamcha as well as in certain 
khataunis of the sums so received and also 
toenter up dakhalas of the money des- 
patched to the Imperial Bank. It is not 
contested that allthe money shown in the 
roznamcha as received was not despatched 
to the Imperial Bank but the main defence 
ofthe appellant was that he was not the 
eceiving agency and that the roznamcha 
Ex. P. T. was nota cash book at all but 
merely a record of the demand due from 
the various assessees. He, therefore, con- 
tended thathe was not responsible for the 
deficit. The learned Magistrate has given 
good reasons for holding that the roznam- 
cha is clearly not a mere record of the 
assessments due but is a cash book as 
shown by the form of the regisler and by 
the fact thatthere isa column which is 
entered inthe handwriting of the accused 
showing despatch by cash or cheque of 
certain sums to the Imperial Bank. The 
learned Counsel for the appellant was un- 
able to give me any explanation as to 
why these entries should occur ina register 
of assessments due only bub it is sufficient 
for me tohold that I agree with the learn- 
ed Magistrate on this point. ` Mts 
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The first point taken in appeal by the 
learned Counsel was on the question of the 
first count, and his argħment amounted to 
this that the prosecution had failed to 
prove the embezzlement of the sum of 
Rs. 47-5-0 though they might have succeeded 
in proving an embezzlement of other sums 
either in the month of April or in the 
month of May. It seems that this question 
is purely academic as the sentence on thé 
counts were made torun concurrently. But 
apart from this it appears to me that there 
is sufficient material on the record to 
justify the inference that it was the sum 
of Rs. 47 that was embezzled. There isa 
receipt that the sum of Rs. 47-5-0 was re- 
ceived by the appellant from Sir Fazl-i- 
Hussain or more correctly on behalf of 
Sir Fazl-i-Hussain. This sum, however, 
is not entered in the roznamcha as Rs. 47-5-0 
but is entered only as Re. 0-5-0. The ussessee’s 
name is illegibly written and cannot be 
exactly deciphered but it is possible that 
it is Sir Fazl-i-Hussain and any doubt on 
the point is set at rest by the serial 
number 450 which also occurs on the 
receipt. There could be no motive for mak- 
ing any false entry on the point unless the 
sum of Rs. 47 was intended to be embezzled. 
Further I donot think that it is open to 
the appellant to put up such a defence 
against the charge framed, for the defence 
amounts to no more than this that the pro- 
secution have failed to prove the em- 
bezzlement because it is possible to ex- 
plain all the circumstances against the ap- 
pellant by the hypothesis that the appellant 
embezzled some other sums shortly before 
or after the alleged occurrence. I do not 
think such a defence can hold good for the 
simple reason that if accepted il would 
merely involve a conviction whatever 
hypothesis was adopted and no prejudice 
can be urged by the accused for lack of 
charge because it was his own defence. I 
therefore, repel the contention of tie learn- 
ed Counsel. 

On the second count the contention of 
the learned Counsel was that there was 
no evidence to prove that the deposits made 
in the Bank during the month to which that 
charge refers were made by cheque and 
that, therefore, the reasoning of the learned 
Magistrate on the point was incorrect. 
There is evidence on the point as tothe 
meaning of the words ‘clearing Bank’ 
and ‘Bank tr.nsfers’. There is nothing to 
rebut this evidence andit seems to me, 
therefore, that the learned Magistrate was 
right in his conc.usion that all the monies 
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deposited in the Bank during this month 
were monies deposited by.cheques and no 
money was deposited inthe form of cash 
at all, and hence the second charge is 
also proved. 


Coming now to the third and main charge, 
the question really turns on the point as 
to whether the roznamcha was, as urged by 
the prosecution, a cash book or whether it 
was merely a memorandum of the asses- 
sments due as urged by the appellant. TI 
have already given reasons for holding 
that I agree with the learned Magistrate's 
view onthe point. All the entries in the 
book are practically admitted to be in the 
handwriting of the appellant except the 
entries on a certain date which have been 
explained by Sadar Din, patwari, as made 
by him on that date atthe instance of the 
appellant. Iseeno reason to doubt this 
evidence. Tunis being so and the deficits 
being admittedly there, the natural infer- 
ence is that the appellant is responsible for 
these deficits. It was urged that the kha- 
taunis had not been produced, and that had 
they been produced, they would have shown 
that the sums deposited in the Bank were 
correctly entered in the khataunis. This 
matter of the khataunis is not perfectly 
clear. The appellant undoutbedly did ap- 
ply for these khataunis to be sent for and 
the Court ordered that they should be sent 
for. The dating in these khataunis is il- 
legible and it is possible that buna fide 
mistake was m..de by the prosecution on 
the question whether the entries related 
tothe year 1931 or the year 1932 but a 
number of the entries of the year 1939 
undoubtedly exist in these Khataunis and 
there is nothing to show that the conten- 
tion of the accused on the point is correct. 
But apart altogether from this I have 
seen the khataunis and itis quite obvious 
that there could be no check whatsoever on 
any entry made in the khataunis and they 
could not, by any means, prove what the 
appellant contends. Many of the entries 
in the hendwriting of the accused show 
receipts without dates and some show 
dates without receipt. They are illegible 
and might be entered at any time. The 
khataunt in fact corresponds to what 
would be the khata book in an ordinary 
business and the roznamcha corresponds to 
what would be the daily cash book. Itis 
obvious that it is the daily cash book that 
might furnish a check but not the khataunis 
which could be entered up at any time. [ 
therefore, attach no importance to this 


contention. This also disposes of the other 
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‘argument that the khataunis being the 
prescribed book there can be no necessity 
‘for a roznamcha. - | 
Another point raised was that the Siah 
Register (book showing entries in the 
Imperial Treasury corresponding to the 
Bank entries) had not been produced for 
the month ofJanuary. This appears correct 
put as pointed out by the learned Counsel 
for the prosecution it is merely an over- 
sight and the dakhlas from which the 
Siah Register is prepared are all present 
on the record and, therefore, there is no 
force in this contention. There was also a 
contention that the accused hed been cre- 
dited with a sum of Rs. 87-5-9 and the 
misappropriation of this item related not to 
the year 1932 but tothe year 1931. 1 do 
not think there is any force in this conten- 
tion. If it means anything at all it means 
that there isa greater embezzlement than 
the accused has been charged with. Certainly 
there is nothing to show that a charge is 
technically wrong fur exceeding the statutory 
period of one year. I, therefcre, repel this 
contention also. 
"This was practically all that was con- 
tended before me. I agree with the learned 
Magistrate and uphold the conviction of 
the appellant on all three counts. I have 
considered the question of sentence with 
‘some anxiety. I may say at once that I 
warned Counsel for the appellant that if 
the enquiry he demanded turned out against 
him, I would, in all probability, make a 
complaint against him for perjury. | have 
enquired from the. appellant whether he 
would prefer that a complaint for perjury 
be made against him separately or whe- 
ther that matter should be taken into 
account in considering the question of 
sentence in this case through his learned 
Counsel. He has preferred the second al- 
ternative. I may say I would have certainly 
reduced the sentence because it is a sub- 
stantial sentence of imprisonment and a 
substantial sentence of tine and Ido not 
think that circumstances called for sv much. 
I have now, however to consider, bearing 
in mind the conduct of the appellant in 
this appeal andthe fact that Iam drop- 
ping the question of the complaint of per- 
jury, what sentence should be given him. 
Taking all things into account I do not 
propose to reduce the sentence. I, there- 
fore, uphold the sentences also and dismiss 
appeal. 
art me - Appeal dismissed. 
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OUDH CHIEF COURT 
Civil Application No. 113 of 1935. 
Afril 9, 1936 
. Srivastava AND NANAVUTTY, JJ. 
Thakurain KAILASH KUER—Jupament- 
DEBTOR—APPLIOANT i 
versus ` 
AMAR NATH—DEOREB-HOLDER— 
Opposite Party 
U. P., Agriculturists’ Relief Act (XXVII of 
1934), ss. 30, 4,3—Scope of s. 30—'Loan' in s. 30, 
whether signifies principal amount—Calculation at 
different rates before and after date fixed for pay- 
ment under preliminary decree—“ Any order for 
grant of instalments passed against an agriculturist’, 
construction of. 
Section 30, U. P. Agriculturists’ Relief Act, pro- 
vides only for reduction in the rate of interest. It 


“is a matter of common knowledge that economic 


depression and slump in prices.began in the early 


_ part of 1930. The section, therefore, makes provi- 


sion for an equitable rate of interest being charged 
with ‘effect from January 1, 1930. There is nothing 
in the terms of the section to suggest any intention 
on the part of the Legislature to interfere with the 
terms of the contract, except as regards the rate of 


interest. The words“ on a loan” in the section 
mean no more than “in respect of a loan.” If the 
legislature intended that the use of the word 


“Joan” in s, 30, el. (1) should signify only tne 
principal amount, then it wasto be expected that 
the words “the sum originally borrowed ” used in 
8, 31 or other words to the same effect should nave 
been .used in this section also. Therefore, s 30 does 
not justify any interference with the amount found 
due under the terms of the contract or decree up 
to December 31, 1929. All that it provides is for 
reduction of the rate of interest from January `i, 
1930, on the amount found due on the date under 
the terms of the contract under cl. (1) or under 


the terms of the decree under cl. (2) of 
s 30. [p. 397, col, 2.) 
There is no authority in the Agriculturists’ 


Relief Act, for making the calculation at different 
rates before and after the date fixed for payment 
under the preliminary decree. What s. 30 provides 
is that interest will not be allowed at arate higher 
than that specified in Sch. HI for the period from 
January 1, 1930, till such date as may be fixed’ by 
the Local Government in the gazette in , this be- 
half. Schedule IH prescribes four scales of rates, two 
for secured loans and two for unsecured loans 
according as the interest is compoundable or simple. 
These rates also vary according to the amount of 
the loan, [p. 397, col. 2; p. 398, col. 1.] 

It is true thet the words “any order for grant of 
instalments passed against an agriculturist “ used 
in s. 4of the U. P, Agriculturists’ Releif Act are 
quite general yet the proper construction to be placed 
upon them is tu restrict their application to orders for 
grant of instalments passed under s. 3. [p. 398, cols. 1 
& 2] ` 

©. App. for the revision of the order of 
the Sub-Judge of Lucknow, dated Septem- 


"ber 14, 1935. 


Mr. Habib Ali Khan, for the Applicant. 

Messrs. Radha Krishna and Padam 
Chand Srimal, for ihe Opposite Party, 

Judgment.—These are - cross-applica- 
iions in revision. by the judgment-debtor 
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and the decree-holder. They arise out of 
an application made to the Subordinate 
Judge of Lucknow foñ amendment of a 
decree in accordance with the provisions 
of ss. 4,5 and 30 of the United Provinces 
Agriculturists’ Relief Act (A XVII of 1934. 

The history of the debt which gave rise 
to’these applications is that on Decem- 
ber 19, 1925, Narendra Bikramjit Singh, 
husband of the judgment-debtor, executed 
a deed of mortgage for Rs. 34,000 carrying 
interest at l percent. per mensem com- 
poundable hilf-yearly. The principal sum 
of Rs. 33,000 included an item of Rs. 1,593 
which was due for interest on a previous 
loan. On August 3, 1932, the mortgagee 
obtained a preliminary decree for sale for 
Rs. 68,406 with future interest at 6 per 
cent. per annum after the date fixed for 
payment. This decree was made final for 
a sum of Rs. 70,778-15-4 on August 1, 
1933. The application for amendment of 
the decree under the provisions of the 
Agriculturists Relief Act was made on 
May 15, 1935. The Subordinate Judge order- 
ed the decree to be amended as follows :— 

“(1) Interest will be calculated on the princi- 
pal sum secured by the mortgage at the con- 


tractual rate from the date of the mortgage up to 
December 31, 1929.” 

“(2) Interest on the total amount found due on 
December 31, 1929, will be calculated at the rate 
of Rs. 53} percent per annum compoundable with 
yearly rest from January 1, 1930, up to Febru- 
ary 3, 1933, the date fixed for payment under the 
preliminary decree.” 

“(3) Interest on the total amount found due on 
February 3, 1933, will be calculated at the rate 
of 6 per cent. per annum simple from February 4, 
1933, upto this date.” 

“(4) Interest’ on the total amount found due on 
this date including the cost will run at the rate 
of 3} per cent. per annum.” 

“(5) The judgment-debtor will pay the amount 
found due on this date together with future inter- 
est ‘in 10 years insix monthly equal instalments 
payable in Aghan and Jeth of every year. If any 
three instalments are in arrears execution will 
issue for the whole then remaining unpaid.” 


“The first contention urged on behalf of 
the judgment-debtor is that with effect from 
January 1, 1930, interest at the reduced 
rate should be allowed only on the princi- 
pal amount ‘of the mortgage and not: on 


the total amounb due’ on that date. It is’ 


also urged that the sum of Rs. 1,593 which 
represented: previous interest, although in- 
cluded in the principai sum secured by 
the mortgage, should not be treated as 
principal money for the purpose of calcu- 
lating interest. It has been urged that the 
word -used-in s. 30, ch (1) is “loan” and that 
thé-definition of the word “Loan” as given 
jn-s-2-(10) ofthe Act shows that it is meant 
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to refer onlyto the principal amount. We 
are of opinion, that the contention is with- 
out substance. section 30, provides only 
for reduction in the rate of interest. It 
is a matter of common knowledge that 
economic depression and slumpin prices 
began in the early part of 1930. The sec- 
tion, therefore, makes provision for an 
equitable rate of interest being charged 
with effect from January 1, 1930. There is 
nothing in tue terms of the section to 
suggest any intention on the part of the 
legislature to interfere with the terms of 
the. contract, except as regards the rate 
of interest. The material words of the 
section are : 

“Notwithstanding anything in any contract to 


the contrary no debtor shall he liable to pay 
interest on a loan...at a rete higher than a 


The words “on a loan” in the passage 
quoted above in our opinion—mean no more 
than “in respect of a loan”. Jt is worthy 
of note that under s. 31, which follows 
immediately after this section the words 
used are : | 

“Notwithstanding anything in any contract to 
the contrary no loan taken after this Act comes 
into force shall bear interest at arate higher than 
that specified in Sch. IV, calculated on the sum 
originally borrowed.” 

If the legislature intended that the use 
of the word “Loan” in s. 30, cl. (1) should 
signify only the principal amount then it 
was to be expected that the words “the 
sum originally borrowed” used ins. 31, 
or other words tothe same effect should 
have been used in this section also our 
conclusion, therefore, is that s. 30, does not 
justify any interference with the amount 
found due under the terms of the contract 
or decree up to December 31, 1929. All 
that it provides is for reduction of the rate 
of interest from January 1, 1930, on the 
amount found due on the date under the 
terms of the contract under cl. (1), cr under 
ee of the decree under cl. (2) of 
s. 30. 

Tne next objection raised is as regards 
the method of calculation adopted by the 
learned Subordinate Judge under cls. (2) 
and (3) of his order quoied above. We 
think the objection is correct. There is 
no: authority in the Agriculturists Relief 
Act for making the calculation at differ- 
ent rates before and after the date fixed 
for payment under the preliminary dec- 
ree. Wuat’s. 30, provides is tnat interest 
will notbe allowed ata rale higher than 
that specilied in Sch. Ill, forthe period 
from Jenuary 1, 1930, till such date as may 
betixed by the Local Government in the 
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gazette in this behalf. Schedule IU, pres- 
cribes four scales of rates, two for secur- 
ed loans and two for unsecured loans, 
according as the interest is compoundable 
or simple. 
to the amount of the loan. The parties 
are agreed that according to the rate ap- 
plicable to this case under Sch. II, in ac- 
cordance with the notification of the Local 


Government, interest from January 1, 1930,. 


up to May 8, 1935, is payable at the rate 
of 54 percent. The only question is as re- 
gards the rate of interest payuble after 
May 8, 1935, from which date under a sub- 
sequent notification of the Local Govern- 
ment dated May 1, 1935, the maximum rate 
or in other words the value of X in Sch. III, 
was reduced to 34 per cent. It seems to 
us clear that asa result of the later noti- 
fication interest wilh effect from May 8, 
1935, must be reduced from 53 per cent. to 
2 per cent. 

ne next question is regards the future 
rate of inte.est after the date of tue order 
of the lower Court which was passed on 
September 14, 1935. It nas been argued on 
behalf of the dezree-holder that the rate 
of interest applicable to the case under 
Sch. HI, should continue to run until the 
realization of the debt. On the other hand 
the judgment-debtor's contention is that 
as an order for grant of instalments has 
been made under s. 5, therefore, the case 
is governed by s.4 of the Act and future 
interest from the date of the lower Court's 
order should not exceed the rate pres- 
cribed in that section. There can be no 
doubt that if an order fixing instalments 
had not been made then under s. 30, the rate 
of interest preseribed by Sch. IU, would 
have continued to run even after the date 
of the order. It is also obvious that an 
order fixing instalments is an order made 
for the benetit ofthe judgment-debtor. If 
we accept the judgment-debtor’s conten- 
tion the result would be that if he gets 
the benefit of instalments he should also 
get the additional benefit of a reduced 
rate of future interest. On the other hand 
if the relief of payment by instalments 
isnot asked for or some reason disallow- 
ed then in that case there would be no 
diminution in the rate of future interest 
and interest for the entire period from 
January 1, 1930, tiil realisation would run 
at the rate prescribed by Sch. Ill We 
feel cerlain tnat such an anomalous re- 
sult could never have been intended by 
the legislature. It is true thatthe words 
“any order for grant of instalments passed 
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against an agriculturisis” used in s. 4, 
are quite general yet we think that in order 
to avoid the absur@ity pointed out above, 
the proper construction to be placed upon 
them is to restrict their application to 
orders for grant of instalments passed 
under 8.3. It may be pointed out that the 
preceding words of s. 4, namely, “the 
rate at which future” interest may be al- 
lowed in any decree for payment of money 
or for sale in default of payment of 
money or for foreclosures clearly refer to 
the provision for future interest to be made 
in decrees passed subsequent to the pass- 
ing of the U. P. Agricuiturists Relief Act 
which are dealt with ins. 3. Ass. 4 comes 
in immediately after this section, it is 
very likely that the order for grant of 
instalments mentioned in s. 4, was intend- 
ed to refer only to such orders made under 
s.3. It may also be pointed out that 
Onap. I, which consists of s. 3 to 8 headed 
“Suits against Agriculturisis.” Section lə, 
which provides for the nxing of instal- 
ments after the passing of deciees is, 
therefore, quite out of place in this chap- 
ter. Tuus it will be seen that the position 
in which s.5 has been placed is by no 
means logical or accurate. We cannot; 
therefore, help feeling lacks precision and 
is rather inartistic. Thus we are of opin- 
ion, that the words “any order for grant 
of instalments passed against an agricul- 
turist used in s. 4, should, in the context, 
he coniined to such orders passed at the 
time of the passing of the decree or in other 
words must be limited in their applica- 
tion to orders passed under s. 3. There- 
fore, it follows that interest both - before 
as well as after the date of the lower Court's 
decree must be calculated according to 


the rate applicabie to the case under 
Sch, UI. | 
This disposes of all the contentions 


raised on behalf of the parties. The re- 
sult, therefore, is that in place of els. (2), 
(3) and (4) of the lower Courts order quot- 
ed by us above, the following clause snall 
be substituted : 

“(z) Interest on the total amount found due on 
December 31, 1929, will be calculased at the rate 
of 54 per cent, compoundable with yearly rest frum 
January 1, 1930, to May 7, 1935, and „atg per 
cent, frum May 8, 1935, till realization. f 

Asa consequence of the above cl. (5) 
of the lower Court's order will be read as 
cL. (3). f 

We would also direct that in calculat- 
ing interest onder cl. (1) credit will be 
given to the judgment-debtor for any pay- 
ment of interest made during the period 
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on the date of such payment. As regards 
costs, we order that ins. 115 application 
No. 113 of 1935 parties shal bear tneir own 
costs and that the decree-holder applicant 
will get his costs from the judgment-deb- 
tor ins. 115, application No. 16 of 1936. 
D. Order accordingly. 
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SHAPURJI SORABJI AND ANOTHER 
—AcouUsED—APPELLANTS 
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Criminal Procedure Code 'Act V of 1898), ss. 235 
(1), 222, 162, 312—'Transaction' in s. 235 (|), mean- 
ing of—Tests for determining. whether series of 
facts form same transaction—Breach of provisions 
of ss. 235, or 222—Whether necessitates questioning 
of conviction—Criminal trial—Evidence—One accused 
producing witnesses—Statement by them, admissibility 
—Use against co-accused. 

The word “transaction” in s. 235 (1), Criminal 
Procedure Code, is rather a vague term. It is not 
defined in the Oriminal Procedure Code and no 
doubt it was advisedly left undefined. It is not 
intended to be interpreted in any artificial or 
technical sense. Common sense and toe ordinary 
use of language must decide whether on the facts 
of a particular case thereiis one transaction or 
several transactions. Mallu Deraji v. Emperor (1) and 
In re Ramaraja Tevan (2), referred to. [p. 401, col. 1.] 

In order that a series of acts be regarded as the 
same transaction, they must be connected together 
in some way. There are various tests to be em- 
ployed to decide whether different acts are parts of 
the same transaction or not, namely, proximity of 
time, unity of place, unity or community of purpose 
or design and continuity of action. Proximity of 
time is not essential, though it often furnishes 
good evidence of what unites several acts into one 
transaction and, as Illus, (d) to s, 235, Criminal Pro- 
cedure Oode shows, it may often be a very important 
factor in determining whether different offences of the 
same kind are to betreated as part of one transaction. 
The main test must really be continuity of action, 
The expression cannot mean, merely doing the 
same thiag or similar things continuously or re- 
peatedly, for a recurring series of similar transac- 
tions is not, according to the ordinary use of 
language, the same transaction. Continuity of 
action must, mean this: the following up of some 
initial act through all its consequences and incid- 
ents until the series of acta or group of connected 
acts come toan end, either by attainment of the 
object or by being put an end to or abandoned. 
If any of these things happens and the whole 
process is begun over again, it is not the same 
transaction but a new one, in spite of the fact 
that the same general purpose may coutinue. 
Mallu Deraji v. Emperor (1), Choragudi Venkatadri 
v Emperor (3) and Emperor v. Sherufali (4), referred 
to. Emperor v. Datto Hanmant (5), Emperor v. 
Ganesh Narayan (6) and Emperor v. Madhav Laxman 
(7), distinguished. |p. 401, col. 2; p. 402, col. 1.) 

Whenever there is a joinder of charges prohibit- 
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ed by the law of procedure, particularly when there 
is evidence called to prove the commission of 


< offences extending over a long period, it is always 


extremely difficult to feel confident that the accused 
has not been prejudiced. [p. 403, col. 2.] 

There is nothing in the law of evidence or pro 
cedure which renders the statements of witnesses 
produced by one accused inadmissible against a co- 
accused, but at the same time there are obvious 
reasons for receiving such evidence with great 
caution, and indeed for regarding it with great 
suspicion, when the witnesses have little or nothing 
to say which benefits the person who calls them 
and appear to be introduced merely with the object 
of strengthening the case against the co-accused. 
The co-accused is under a serious disability in such 
a case. If the witnesses nave been examined by 
the Police, he is deprived of the privilege of con- 
tradicting them by their former statements. Sec- 
tion 16%, Criminal Procedure Uode, only applies to 
prosecution witnesses. He may also be deprived 
of the benefit of s. 342 of the Code, for, though 
the Court may give him an opportunity of making 
a statement about the evidence, that is not obliga- 
tory under the terms of the section. A further 
consideration of a more general nature is that in 
a public prosecution the Urown may be expected to 
produce all the available evidence which has a 
material bearing on the charges and which the - 
prosecution is prepared to rely upon to establish 
these charges, Oue may expect that this will be 
done without fear or tavour, malice or ulterior 
motive of any kind, simply with the object cf 
placing the true facts before the Court. The value 
of this guarantee of good faith may vary. But in 
the case of defence witnesses there canuot be any 
such guarantee at all, and there is nothing to 
prevent one accused person who may think his 
own case hopeless, producing evidence with the sole 
object of gratitying his spite against a cu-accused, 
[p. 404, cols, 1 & 2.] 

Cr. A. against an order of the Sessions 
Judge, Aden. 

Messrs. C. H. Carden Noad and Wadia, 
for Shapurji, | 

Mr. P. B. Shingne, for the Crown. 

Broomfield, J. Tne appellants have 
been convicied by the Sessions Judge of 
Aden of offences under ss. 409, 403, 420, 
467, and 47L renal, Code. Both of them were 
employees of the Aden Settlement Ex- 
ecutive Committee, No. 1 Suapurji Sorabji 
being the Head Accountant and No. 2, 
Jacob David, the accounts clerk. One of 
the functions of this body is to supply 
water to the public on payment. This is 
dune for the most pare by tne sale of 
water tickets issued in books of 16 for 
Rs. 9 per book. Tne price was formerly Rs. 12. 
Accused Nos. land 2 were responsible 
for the sale of these books and for paying 
the money received into the bank. No. 1 
had the books in his charge and issued 
them as required. No. 2 usually sold them 
except on Saturdays when No. 1 nimself 
did so. No. 2 isaJewand did not attend 
office on that day. From February 1, to 
June 1, 1934, No. 2 was on leave and the 
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‘witness Saleh Saleh A. Khalifa did his 
work for him. Particulars of the books 
sold, including the serial number, the 
name of the purchsser and so on were 
entered in a register kept for the purpose 
and each ticket was impressed with the 
settlement stamp which accused No. 1 had. 
in his charge. Towards the end of February 
1935, the official of the Water and Drainage 
Department which isa department under 
the Executive Committee, discovered that 
water was being issued at the water 
stations ina quantity very largely in excess 
of what was accounted for by the sale of 
tickets entered .in the sale register. Tt 
was also discovered that tickets not entered 
in this register were being presented at 
‘the water stations. On further investiga- 
tion of the matter it was found that these 
unauthorized tickets to thenumber of 4,100 
books had been printed at a Press called 
the Caxton Press at Steamer Point, where- 
as the authorized books of tickets 
were all printed at the material time at 
the Howard Press, Aden. The case for the 
prosecution stating it very briefly, is that 
both the accused caused these spurious books 
to be printed and misappropriated the 
proceeds thereby committing offénces of 
breach of trust, cheating, forgery and us- 
ing forged tickets as genuine. The Sessions 
Judge agreeing with two of the three 
assessors has convicted both the accused on 
all counts and sentenced them to various 
terms of imprisonment. 


Learned Counsel who appears for ac- 
cused No. lin this appeal has raised a 
number of preliminary objections to the 
legality of the charges and, as, after care- 
ful consideration we have come to the con- 
clusion that these objections must be 
sustained and that the illegalities vitiate 
the whole trial, I propose to deal with 
that matter first of all. The charges against 
accused No. 1 are these : 

“Pirgtly, that you between March 1, 1934, and the 
end of February 1935, being Head Accountant of 
the Aden Settlement, and as such, 2 public servant 
entrusted with dominion over money realized by 
the sale of Settlement water committed criminal 
breach of trust in respect of Rs. 23, 511-15-0 or 
a portion thereof realized from the sale of water 
tickets which to your knowledge were not genuine.” 

“Secondly, that during the period of May 1933, to 

February, 1935, youforged or caused to be forged 
4,100 water ticket books or a portion thereof 
which books were of the nature of a valuable 
security. or receipt empowering the delivery of 
water.” 
“Thirdly, that you between the above-mentioned 
dates fraudulently caused to be used as genuine 
water ticket books which you knew or had reason 
to believe were forgeries.” 
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“Fourthly, that you between March 1 and the 
end of February, 1935, cheated the Aden Settle- 
ment by «inducing the water suthorities to part 
with ,weter oun the strength of water tickets which 
to your knowledge, were fradulent thereby committ- 
ing offences punishable under ss. 409, 467, 471 and 
420, Penal Code.” : 

The charges against accused No. 2 are 
in precisely the same terms excerpt that, 
as he. is not a public servant he is charged 
with breach of trust under s. 403 instead 
of under s. 409. The first objection which 
has been taken to these chargesis that the 
offence of breach of trust cannot have been 
committed because there was no entrust- 
ment to either of the accused either of the 
books alleged to have been forged or of 
the proceeds thereof. This objection we 
consider to be sound but it is not Very 
material. What these accused ere alleged 
tohuve done in effect was to sell the water 
belonging to the Aden Settlement Com- 
mittee and misappropriate the proceeds. 
The money which they obtained by the 
sale of these spurious books was undoub- 
tedly the property of .he Committee, and 
although the charge of breach of trust 
could not besustained, the accused might 
be convicted of misappropriation which 
might be regarded asa minor offence in- 
cluded in the charge of breach of trust. 


The serious objection to the charges arise® 
from the joinder of these four charges and 
in particular from the inclusion in the 
second and third charges of alleged 
offences of forgery extending over a 
period of nearly two years. From the evi- 
dence ofthe Manager of the Caxton Press, 
Jacob Cohen, and from a statement which 
he has prepared from his accounts, Hx: 
39, it appears that these spurious books 
were supplied as he says on the order of 
accused No. 2,in batches sometimes of 
200, sometimes of 300 books and on one 
occasion of 100 books only. They were 
supplied at intervals from May 3, 1933, 
to February 7, 1935. The interval between 
the dates of delivery of the various con- 
signments varied from a few days in some 
cases toa manih or even several months. 
Charges in respect of the total number of 
alleged forgeries extending over this period 
could only be tried on one charge and at 
one trial, and such charges could only be 
combined with the other charges of bieach 
of trust or misappropriation and cheating 
if the whole series of acts covered by the 
four chargescen properly be considered as’ 
forming the same transaction. That is to 
say, trial on these four charges is- only 
legal if it comes within the.terms of s: 235, 
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Criminal Procedure Code which es an ex- 
ception to the general rule taat distines 
offences must be separately tried provides 
in sub-s. (1) that if in one series of ucts 
s9 connected together as to form the same 
transaction more offences than one are 
committed by the same person, he may bs 
charged with and tried at one trial for 
every such offence. The word “transaction” 
is rather a vagaue term. Itis not deined 
in the Criminal Procedure Code and no 
doubt it was advisedly left undetined. lt 
isnot intended to be interpreted in any 
artificial or technical sense. Common sense 
and the ordinary use of language must 
decide whether on the facts of a particular 
case we are concerned with one transaction 
or several transactions. In that connection 
I may refer to the observations of Reilly, 
J., in Mallu Deraji v. Emperor |) and 
also to In re Ramaraja Tevan. (2). 

Let us then look at the case first from 
the commonsense point of view 
from any authority and letus assume for 
the purpose of argument that the prose- 
cution story is true. What happened, it 
seems tome, musi have been sometuing 
like this: the accused conceived tne idey», 
of getting spurious ticket books printed, 
disposing of them asifthey were genuine 
books and pocketing the proceeds. In ac- 
cordance with that scheme accused Ne. 2 
goes to the Caxton Press and orders 
209 hooks. They sve supplied, stamp- 
ed with the Settlement stamp, or 
possibly a replica of it, and sold in 
the ordinary way either in the office 
or outside it. Tae books are presented py 
the purchasers at the water stations and 
accepted without suspicion. Tne accused 
have received the money and they keep 
it. Finding that the scheme has succeeded 
without any hitch, they decide to repeat 
the procedure. A further consignment of 
books is ordered and dealt with in the 
same ‘way. With occasional intervals, as 
for instance, when No. 2 was sick at tue 
beginning of 1934, they went on ordering 
fresh consignments of books and disposing 
of them and pocketing the money for a 
period of nearly two years until tne fraud 
was discovered in February 1935. 
ing that state of afairs in ordinary lan- 
guage, I think one would call it not one 
transaction but a series of transaciions. 

(1) 49 M 74; 90 Ind. Gas. 297; A IR 1925 Mad. 099; 
26 Cr. LJ 1513; 48 ML J 305. 

(2) 53 M 934; 127 Iad. Cas. 634; AIR 1930 Mad, 
857; 32 Or. LJ 30; (L930) M W N 377; lad. Rul. (L930) 
Mal 1033; (1930) Cr, Was, 1033; 32 L Woi; 59M 
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All the offences committed in connection 
with any one consignment of books, for- 
gery, misappropriation, cheating and so on, 
would no doubt be part of the same trans- 
action; but the ofences committed in con- 
nection with any other consignment of 
books would,.in my opinion, not be part 
of the same but of a similar transaction. 

As the section itsslfsays, in order that 
a series of acts be regarded as the same 
transaction, they must be connected to- 
gether in some way. The Courts have in- 
dicated various tests to be employed to 
decide whether different acis are part of 
the same transaction or not, namely, pro- 
ximity of time, unity of place, unity or 
community of purpose or design and con- 
tinuity of action. Taere are numerous 
cases On this point. I need only refer to 
Churagudi Venkatadri v. Empzror (3), a 
case which has been frequently followed, 
Mallu Deraji v. Emp2ror (1), and Emperor 
v. Sherufalli (4). Proximity of time is not 
essential, though it often furnishes 
good evidence of whut unites several acts 
into one transaction and, as Illus, (d) to s.235 
snows, it may often be a very important 
factor in determining whether different 
offences of the same kind are to ba treated 
as pait of one transaction, that is the case 
of aman found in possession of several 
counterfeit seals intending to use them for 
tne purpose of committing several forgeries. 
Mr. Justice Krisanan in Mallu Deraji v. 
Emperor (1), says that generally he agrees 
with the observations of the Judge in 
Cnoragudi Venkaiadri v. Emperor (8), 
but opines that unity of place and proxi- 
mity of time are not important tests at 
ail. According to him the main test is 
unity of purpose, thouga he Ss that 
continuity of action gves with it. That, I 
tnink, is a very important qualitication, 
for it is obvious that there may be unity 
or community of purpose in respect of a 
series of transactions or several different 
transactions, and, therefor, the mare exis- 
tence of a comman purpose cannot by 
itself be enouga to convert a series of acts 
into one transaction. Í think the observa- 
tions of Abdur Rahim, Ja in Chorazsdi 
Venksiadri v. Emperor (Bhare very im- 
portant in this epnnection. Fla says (pe 507%): 

“as regards community of purpos3s I think it 
would ba going too far to lay dwa that the ms 
a of ome 5 et a pally a 
3) Bo ML i Com 817) I Gr, L J 238; (1310) 
M W N 60,7 M L T 299; 20 M Ld 220. 

(4) 27 B 135, 4 Bom. LR Y3. 
“#page of dd M—Lisd]. 
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sufficient to make all acts done with that object 
in view, part of the same transaction. Lf that were 
s0, the result would be startling; for instarce, sup- 
posing it is alleged that A for the sake cf gain has 
for the last ten years been committing a particular 
form of depredation on tne public, viz., house- 
breaking and theft, in accordance with one con- 
sistent systematic plan, it is hardly conceivable 
that he could be tried at one trial for all the bur- 
glaries which he committed within the ten years. 
The purpose in view must be something particular 
and definite such as where a man ‘with the object 
of misappropriating a particular sum of money or of 
cheating a particular individual of acertain amount 
falsifies books of account or forges a number of 
documents. In the present case not only is the 
common purpose alleged too general and vague but 
there cannot be said to be any continuity of action 
between cne.act of misappropriation and another. 
Hach act of misappropriation was a completed act 
in itself and the criginal design to make money 
was accomplished so far es the particular sum of 
money was concerned, when the misappropriation 
took place,’ 


_ That was a case in which it was alleged 
that a company was formed with the object 
of defrauding the public in a particular 
manner and the promoters of the company 
were charged with several distinct acts of 
embezzlement ccmmitted in the course cf 
several years. These acis were all com- 
mitted in prosecution of the general ob- 
.ject for which the company was founded. 
But it was held nevertheless that they 
were not parts of the same transaction 
and could not be joined in the same 
charge. The ratio decidendi of the judg- 
-ment in this case appears tome to apply 
very closely to the facls of the present 
case. It seems, therefore, that the main 
test must really be continuity of action. We 
have to consider what that expression 
means. It cannot mean, I think, merely 
doing the same thing or similar things 
-continuously or repeatedly, for a recuriing 
series of similar transactions is not ac- 
.cording to the ordinary use of language, 
the san.e transaction. Continuity ot action 
in the context must, in my cpinion, mean 
.this: the following up of some initial act 
through all ils consequences and incidents 
until the series of acis or group cf con- 
nected acis ccmes to en end, either by 
“attainment of the object or by being put 
an end io cr abandoned. Ifeny of thise 
things happens end tle whole precess is 
begun over gein, it isnot iLe same transac- 
‘tion but a new cne, in spite of the fact 
that tLe sime general purpcse may con- 
tinue. So thet, I think, if we epply tle 
‘recognised tests, the piocuring of 4,100 
books of tickeis to be printed at intervals 
-from May, 1933, to February, 1935, and the 
disposing of them and- misappropriating 
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{he preceeds is not one transaction but a 
series of similer transactions. It might well 
be different if thg prosecution had alleged 
a conspiracy between the accused to print 
4,100 books from the beginning. But 
there is no such charge, end, as feras I 
ean see, thet is ‘not really the prosecution 
cese. At any rate it is perfectly consis- 
tent with the prosecution case as presented 
in the evidence that the accused ordered 
a fresh supply of ticket books when the 
last was exhausted without any definite 
idea as to the extent cf their-operations, 
other than the obvious end natural limi- 
tation that they would not be likely to con- 
tinue once they were found out. 

Now every case depends on its own feels 
and none of the authorities cited to us has 
any close bearing’ on tLe present case so far 
as the facts are concerned. The case of 
Chorgudt Venkatadri v. Emperor (3), is 
perhaps the nearest. If l may suggest 
an analogy it would be this: Suppose a 
man were to forge a railway season ticket 
and use it daily, it may be, fora period 
of three months without being detected; 
suppose that having sicceeded in doing 
that he were then to forge a new season 
ticket for the following quarter and were 
to continue todo that with impunity say 
for a period of two years. On the argu- 
ments which have been addressed to us on 
behalf of the Crown in this case ib weuld 
be permissible to prosecute and ‘charge 
such a man at one trial tor forging eight 
season tickeis and cheating the Railway ad- 
ministration of the value of those tickets. 
But I think that would be obviously 
impossible. The forging of each particluar 
ticket together wilh its consequences would 
be a single transaction. In the present 
case the line of demarcation between the 
different transactions is not so clearly cut, 
but the principle seems to me to be the 
same. 

The learned Government Pleader has 
cited three cases under s. 239 of the Code: 
Emperor v. Datto Hanmant (5), Emperor 
v. Ganesh Narayan (6) and Emperor v. 
Madhav Laaman (1). It is tiue that tLe 
same words “the same transaction” occur 
in this section, but it deals with the 
joinder of several accused persons, not with 
tLe joinder of charges, and the cases, in 
my opinicn, do not assist in our particular 
difficulty, which is whether the repetiticn 

(5) 80 B49; 7 Bom. L R 633; 2 Cr. L J 578, 
ay 14 Bem. L R 972; 17 Ind. Cas. 705; 13 Or. L J 


(7) 43 B 147; 48 Ind, Ces, 871; A 1 R 1918 Bom, 117; 
20 Or, LJ 71; 20 Bom, LR 607, 
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‘of the same course of action over a long 
period is to be treated esa single tran- 
saction. Reliance has al& been placed on 
Mallu Deraji v. Emperor (1), to which 
I have already several times referred. In 
that case the accused were charged with 
the offence of waging war under s. 121, 
Indian Penal Code, and it was held that, 
as the waging of war is a ccntinuing 
offence, a charge under that section specify- 
ing more than three offences committed 
in-the course of the war and spread over 
a period more than one year does not 
contravene the provisions of the Code and 
is not illegal. But it is hardly necessary 
to say that forgery is not a continuing 
offence. You cannot prosecute a man for 
a career of forgery, ora course of forgery, 
and there is nothing in Krishnan, J's judg- 
ment in that case which really helps tne 
prosecution here. There was in that case 
continuity of action during recognisable 
limits, that is to say, the course of a 
rebellion against ihe State. Now I can 
find no such connecting line here. In fact 
the only connecting line is the general 
purpose to defraud the Aden Settlement in a 
particular manner, which i think is not 
enough. 

The charges against the accused in re- 
pect of the forgery of 4,100 books during the 
period of May 1930 to Feburary 1935, are 
therefore illegal and contrary to the provi- 
sions of s. 235. Moreover, the illegality 
affects all the other charges. It is true 
that s. 222 of the Code allows a charge to 
be framed in respect of the gross sum mis- 
appropriated during a period of one year, 
and the form of the fiist charge in each 
case is presumbly based upon that. But 
this charge can cnly be joined with the 
other charges at the same trial if the offences 
of misappropriation formed part of the same 
transaction with the offences of forgery. The 
same applies to the charges of cheating also. 


It was held by the Privy Council in 


Subramania Iyer vy. limperor (8), that where . 


an accused was cnarged on an indictment 
alleging forty-one acts extending over a 
| period of two years the trisl was plainly 
prohibited by the Code and illegal and that 
tne conviction must be set aside. It has 
usually been held on the authority of tuis 
case that waere there has been misjoinder 
of charges of this kind the whole trial is 
vitiated and the conviction must be set aside 
quite apart from any question of prejudice 
to the -accused. As I pointed out recently 


(8) 23 M 61; 28 I A 257; 8 Sar 160 (P, C), 


SHAPURJ1 SORABJI V. EMPEROR (BOM) 


403 


in Emperor v. Krishnaji Dange (9), it is 
not altogether clear from the language used 
by their Lordships that they intended to go 
so far es that. In a later case Abdul 
Rahman v. Emperor (10), Subramania Iyer 
v. Emperor (8) was referred to and dis- 
tinguished on the ground that the procedure 
adopied was one which the Code positively 
prohibited and it was possible that it might 
have worked actual injustice to the accused. 
On the authority of this later case it has 
been held in In re Ramaraja Thevan (2) that 
s. 537, Criminal Procedure Code, affords no 
real ground for the assumption that if a 
mandatory provision of the Code is infring- 
edin framing the charge, the Court must 
of necessity be held to have failed in ad- 
ministering justice tothe accused, and the 
impugned procedure must be one that is not 
only prohibited by the Code but also works 
an acwual injustice to the accused. However 
that may be, whenever you have a joinder 
of charges prohibited by the law of procedure 
particularly when you have evidence called 
to prove the commission of offences extending 
over along period, it is always extremely 
difficult to feel cuntident that the accused has 
not been prejudiced. Supposing the charges 
against the accused had been confined to 
the forgery of one consignment or three con- 
signments of these ticket books within a 
period of one year; in that case the other 
charges of using the forged tickets, cr mis- 
appropriating the money, and of cheating 
the Aden Settlement, would have had to be 
similarly limited and connected with the 
particular consignment or consignments of 
books mentioned in the charge. It might 
well be that ‘the prosecution would have 
found it difficult or even impossible to esta- 
blish that any. particular person was res- 
ponsible for the musappropriation or the 
cheating in respect of that particular lot of 
books and it might have been necessary to 
confine the charge to the forgery only. 

In the present case both tne accused have 
been charged with and found guilty of mis- 
appropriating a large sum of money during 
tue whole year and with cheuling the Aden 
Settlement in respect of the sume total sum. 
No doubt the charge also says “or a portion 
tucreof,” but that can make no real differ. 
ence. It is impossible to say, under thes, 

(9) 34 Bem. L R 520; 188 Ind. Cas. 620; A IR 19454 
Bom, 277; 932) Ur. Cas, 389, 33 Cr, L J 019; lad, Nut 
(1932) Bom. 3ta. 

(10) 54.1 A 96; 100 Ind. Cas, 227; AIR 1927 P U. 
da; x8 Or. LJ 239;5 R53 31 0 WN 75 ald 
117; (1927) M W N 103; 38 M L T 61; 8 PLT lia; 4 
O WN 283; 6 Bur, L J 63; 52 M L J 585; 29 Bom L 
R 813 (P 0). 
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cifcumstances, that the accused have not 
been prejudiced by the nature of the charges 
framed against them and the way in which 
the case wes tried. Without therefore neces- 
sarily deciding that breach of the provisions 
of s. 235 in itself necessitates the quashing 
of the convictions, we feel that in the pre- 
sent case we have no alternative butto take 
that course. We must, therefore, quash the 
convictions on all these charges against both 
the accused. We direct that accused No. 2, 
who has admitted that he ordered the sputi- 
ous books, should be re-tired on such legal 
charges as may be preferred against bim. 
We donot propose to order the re-trial of 
accused No. 1, because, for the reasons 
which I now proceed to give, we are not 
satisfied that the prosecution has succeeded 
in establishing their case against bim on the 
merits. (His Lordship then dealt with the 
circumstances appearing in the prosecution 
evidence against accused No. 1, and 
proceeded}. Before discussing the evi- 
dence of ihe defence witness on whom the 
learned Sessions Judge has relied against 
accused No. 1, I must first deal with Mr. 
Carden Noad’s point that this evidence is 
not admissible against his client. The only 
authority on the questjon in the authorised 
reports seems to be Ram Chand Chatterjee 
v. Hanif Sheikh (11), and that is not direct- 
ly in point. It was held there that an ac- 
cused person may cross-examine a witness 
called by a co-accused for his defence when 
the case of the second 
that of the first. But that implies of course 
that the evidence of such a witness may: be 
taken into consideretion against an accused 
person other than the one who calls the wit- 
ness, and that indeed is the plincipal ground 
for the decision. We think it is impossible 
to say that there is anything in the law of 
evidence or procedure which reuders the 
statements of witnesses produced by one 
accused inadmissible against a co-accused, 
but at the same time there are obvious Tea- 
sons for receiving such evidence with great 
caution, and indeed for Tegarding it with 
great suspicion, when, as here, the witnesses 
have little or nothing to say which benetits 
the person who calls them and ‘appeared to 
be introduced merely with the object of 
strengthening the case against the co-accu- 
sed, As the learned Counsel for appellant 
No.1 points out, the co-accused is under a 
‘serious disability in such a case. if the 
witnesses have been examined by the Police 
as some of them in this case were, he is de- 


rived of the privilege of contradicting them 
Pil) 20 401 : j 
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by their former slatements. Section 162, 
Criminal Proceduge Code, only applies to 
prosecution witnesses. He may also be de- 
prived of the benelit of s. 342 of the Code, 
for, though the Court may give him an cp- 
portunity of making a statement about the 
evidence, that is not obligatory under the 
terms of the section. In this case accused 
No. 1 was not given any opporiunity of say- 
ing what he had to say about these witnesses 
called by accused No. 2 notwithstanding the 
fact that the Judge attached great import- 
ance tə their evidence. 

A further consideration may be mentioned 
of amore general nature. In a public pre- 
secubion the Crown may be expected to pro- 
duce all the available evidence which has 
a material bearing on the charges and which 
the prosecution is prepared to rely upon to 
establish those cherges. One may expect 
that this will be done without fear or favour, 
malice or ulterior motive of any kind, simply 
with the object of placing the true facts be- 
fore the Court. The value of this guarantee 
of good faith may vary no doubt. But in 
the case of defence witnesses there cannot 
be any such guarantee at all, and there is 
nothing to prevent one accused person who 
may think his own case hopeless, producing 
evidence wiih the sole object of gratifying 
his spite against a co-accused. (His Lord- 
ship then considered the defence evidence 
led by accused No..2 in and concluded). In 
our opinion, if we had not found it neces- 
sary to quash the convictions on the ground 
that the charges are illegal, accused No. 1 
would have been entitled to an acquital on 
the evidence. Accused No. 1 should be at 
once released. Accused No.2 should be re- 
leased pending ihe re-trial, if any, on the 
same bail. 

Divatia, J.—I agree. x 

D. Order accordingly. 
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ADDISON, Aa. U. J. AND Din Motammap, J. 
Mistri FAGZAL DIN AND 0THERS—PLATNTIPES 
—APPELLANTS 
VveTSUS : 
Mian KARAM HUSSAIN AND orsurs— 
DETENDANTS—RESPONDENTS 
Muhammadan Law—Wakf—Wili disclosing un- 
equivocal intention to dedicat, property for benefit 
of Muslim community on occasions of their rejoic- 
ings and mournings—Valid. wakf, if created—Sub- 
sequent deed of gift—WakE property not mentioned® 
—Lffect of gift—Hvidence—Docyment in two. partes 
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—One part admissible, the other not—Document, tf 
can be rejected asa whole. 

The wakif by a will created a wakf of his proper- 
ty, the will disclosing an uueguivocal intention to 
dedicate it for benalit of the Muslim community on 
the occasions cf their rejoicing and mournings. 
Subsequently he executed a gift deed in his 
nephew's favour but didnot mention ths property 
which was the subject of the wakf : 

Held, that the object of the wakf was not only 
definite and philanthropic but also charitable and 
the will created a valid wakf. Mukarram Ali Khan 
v. Anjuman-un-nissa (6), applied. 

Held, also that the deed of gift did not cancel 
the gift in toto but merely revoked that part of it, 
which dealt with the pruperty other than wakf and 
that tha testator’s death at once brought that part 

_of the willinto operation which had been left un- 
touched inthe gift and hence the will could not be 
left out of consideration in deciding the extent of 
the wakf property. 

Where a document consists of two separate parts, 
one of whichis admissible and the other inad- 
missible, the document cannot be rejected as a whole, 


L. P. A. from a judgment of Mr. Justice 
Agha Haidar,dated March 18, 1935. 

Mr. Barkat Ali, for the Appellants. 

Mr. Mohammad Monir, for the Respond- 
ents. 

Judgment.—This is a Letters Patent 
Appeal from the judgment of Agha 
Haidar, J., dated March 18, 1935, revers- 
ing that of the District Judge dismissing 
the defendant-respondents' appeal. 

The sole question is, whether a cer- 
tain property left by one Fazal Hussain 
is wakf as claimed by the Muslim commu- 
nity of Amritsar, whose representatives 
were the plaintiffs in the original suit and 
are now the appellants before us. The 
learned Judge has decided against the 
appellants} on two grounds: (1) if they 
rely on the will of Fazal Hussain dated 
June 27, 1920, the wakf is void on ac- 
count of uncertainty; and (2) if they 
seek assistance from the rent deed dated 
April 28, 1923, the document is inadmis- 
sible for want of registration. 

We may say at once that the decision 
of the learned Judge cannot be maintained, 

Taking the will first, we find that there 
is an unequivocal intention on the 
part of the testator to dedicate the prop- 
erty in suit, to ‘rafah-i-am ahl-i-Islam 
shadi wa ghami’ which literally translated 
means for the benefit of the Muslim com- 
munity on the occasions of their rejoicings 
and mournings. This is neither indefi- 
nite nor vague. Not only the community 
to be benefited is specified by this phrase 
but the object of the dedication is also 
well-defined. Anyone who is acquainted 
with the social life of the Punjab Muslims 
knows full well what the words in the will 


import and to what occasions they refer. 
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Among the class of people to which the 
founder of the wakf belonged, on the 
occasion of every funerel, members of the 
brotherhood assemble for some days afier 
the obsequies are over and friendly visi- 
tors. pour in all these dys for condolence. 
Similarly, on the ocession of every mar- 
riage especially that of a female rela- 
tion, marriage processions have to be 
feasted and entertained. In a town like 
Amritsar, where the population is con- 
gested end the people can hardly find 
room enough for themselves in their small 
houses, funeral or marriage parties can- 
not be lodged there. It is a real need to 
have a place reserved for such occasions 
where the residents of a Mohalla or a town 
belonging to a certain community may 
find accommodation and this want is felt 
by the rich and poor alike. Any public- 
minded man, therefore, who provides such 
a place does a real service to the commu- 
nity. The object of the wakf is not only 
definite and philanthropic but also charit- 
able. “Charity” as popularly defined 
means ‘any act of kindness and benevo- 
lence’ especially ‘that which is given in 
benevolence to the poor’ and where rich 
and poor are benefited alike, it cannot 
be argued that the object is not charit- 
able. ‘Love towards our fellow beings’ 
is considered to be the basic principle of 
charity and that feeling is displayed in 
abundance in the case of the gift be- 
fore us. 

We do not consider that the authorities 
relied on by the respondent render him 
any assistance, as they proceeded on their 
own facts and the objects of the wakf 
there had been described in different terms. 
In Shahab-ud-din v. Sohan Lal (1), the 
bequest was for such charitable objects as the 
trustees should think proper or for such 
purposes as may bring eternal bliss for 
the testator. In Gurdit Singh v. Sher Singh 
(2), the object of the trust was ‘dharamarth’. 
Similarly in Ranchhod Das v. Parbati Bai . 
(3), the bequest was for ‘dharam’. In 
Mariambi v. Paimabai, 116 Ind. Cis. 242 (4), 
the bequest was for ‘kiairat. In Mahomed 
Ali v. Lakmichand, 130 Tad. Cas. 556 (5) 
the bequest was for ‘khairat? works. These 

(1) 75 P R 1907; 168 PL R 1903; 133 P W R 


1907. 

(2) 78 P R 1912; 14 Ind. Cas, 247; 63 P W R 1919; 
108 PLR 1912. 

(3) 23 B 725;26 I ATI; 1 Bom. L R607;30W 
N 62; 7 Sa. 54 (PO). 

(4) 116 Ind. Cas. 212; A I R1929 Bom. 127; 31 


Bom. L R135. : c 
5) 139 Ind. Cas. 556; AIR 1931 Sind75; 2358 L 


( 
R 415; Ind. Rul. (1931) Siad 44, 
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terms were no doubt vague and uncertain, 
and the ‘wakfs’ were rightly disallowed; 
but, the object of the trust before us is 
as definite and certain ss it could be. 
In a much weaker case than this where a 
dedication of a portion of a man’s prop- 
erty had been made for the reading of 
fatiha and for ‘amur-i-khair (charitable 
purposes) including the maintenance of 
poor relations and dependants, it was held 
by a Division Bench of the Allahabad 
High Court that the wakf was valid ac- 
cording to Muhammadan Law: Mukarram 
Ali Khan v. Anjuman-un-nissa (6). We 
hold, therefore, that the will created a 
valid wakf in the case before us. Com- 
ing now to the rent deed (Ex. P-2), the 
learned Judge has obviously missed the 
point that the document in question con- 
sisted of two parts, one executed by the 
lessees which was complete in itself and 
the other executed by the lessor himself 
in the form of a memorandum appended 
to the deed. It is no doubt true, that the 
latter offended against the law of registre- 
tion but it is equally clear that the for- 
mer did not. It is well-settled, that where 
_adocument consisi!s of two separate parts, 
one of which is admissible and the other 
inadmissible, the document cannot be re- 
jected as a whole. In the earlier part of 
the documént, which is not inadmissible 
for want of registration, the property in 
suit is clearly described as wakf 
and the founder as its ‘previous owner. 
Even, therefore, if we ignore the latter 
part of the document, its earlier recitals 
lend a good deal of support to the plaint- 
iffs’ case. 

Further, the learned Judge has not dis- 


cussed another document which wes relied’ 


on by the plaintiffs and which admittedly 
did not require registration. This is Ex. 
P-3 a rent deed dated January 16, 1926. 
This again is a valuable piece of evidence 
jn support of the wakf and leaves no doubt 
about the ‘intention of the founder. There 
is yet another circumstence which ccnclu- 
sively establishes the nature of tl.e prop- 
erty in suit. On April & 1929, 4. e., about 
a year end a helf before the testator’s 
death he mede a gift of his property in 
favour of his rephew, Ghulam Sarwar and 
therein he did not mention the property 
now in dispute. There was seme misconcep- 
tion in the mind of the District Judge 
about the proper effect of this dccument 
on the earlier will. This misconception 


(6) 45.A 159; 69 Ind, Cas.836; A IR1924 Al 
223; 20 A LJ 924, 
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has not been removed in the judgment of 
the learned Judge of this Court. It did 
not cancel the wig in toto as remarked by 
the District Judge but merely revoked 
that part of it, which dealt with the prop- 
erty other than wakf. The testator’s death 
in December 1930 at once brought that 
part of the will into operation which had 
been left untouched in the gift, end the 
will, therefore, could not be left out of 
consideration in the decision of this case. 


Before we close, we may remark that 
it is only one brother of Fazal 
Hussain who is contesting this 


suit, his other brother Subhan Ali who 
even attested the will, is still siding with 
the plaintiffs. His sister, Rahmat Bibi, 
also attested the will end is indifferent in 
this case. In the result, being statisfied 
that the property in dispute is wakf, we 
cecept the appeal, set aside the order of the 
learned Judge of this Court and restore 
that of the District Judge. The plaintiffs’ 
suit will be decreed against the respon- 
dent with costs throughout. 
N. Appeal allowed. 
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COLDSTREAM AND ABDUL RASHID, JJ. 
ALI MOHAMMAD—DEFENDANT—APPHLLANT 
VvETSUS 
SANT LAL AND OTHERS—PLAINTIFFS 
AND DEFENDANT —RESPONDENTS., 

Mortgage—Burden of proof—~Recital that land 
mortgaged belonged to mortgagors and they were non- 
agriculturists—Suit on mortgige—Morigagors denying 
proprietorship on date of mortgage—Onus of proof 
—Custom (Punjab)—Teli Chohans, if  necessorily 
Rajputse—Telis, if merely followers of an occupa- 
tion. 

The dafendant and his brother executed . and 
rogistered a mortgege deed in respect of land 
givea to their futher as a grant. A postscript to 
the deed noted that the mortgagors were non- 
agviculturists and they were recorded as owners of 
the land by mutation in the revenue records, A suit 
by the mortgage was resisted on the grounds that 
the mortgage was a void and unenforceable trens- 
action because the land mortgaged was at the date 
of this deed the property of Government which the 
defendants were not Cc mpetent to alienate without 
the Ccmmissioner’s sanction and because the mort- 
gage was in contravention of the Punjab Alienation 
of. Land Act, the mortgagors bsing Chohans who 
belong to a got of Rajputs, an agricultural tribe of 
the district, and the mortgage being of a kind 
which the, Act did not allow to be made by a 
member of an agricnitural tribe in favour of a 
member of a non-agricultural tribe: : 

Held. that the onus was on the mortgagors to 
show that the recitals in the deed of mortgage 
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that the land -had become theirs and they were 
non-egriculturists, were untrue; 

ITeld, also that the evidegce Jed by the mort- 
gazor was insufficient to show that his statement 
that he had acquired proprietary rights of the land 
before the mortgages was untrue. 

The Telis are a distinct tribe in the Punjab and 
are a true caste and not merely followers of an 
occupation, All Teli Chohans are not necessarily 
Rajputs. 


F.C. A. from preliminary decree of the 
Sub-Judge, First Class, Jhang, dated August 
13, 1934. 

Messrs. Nawal Kishore, R. K. Tandon and 
A. N. Chona, for the Appellant. 

Messrs. J. L. Kapur and M. O. Shukla, for 
the Respondents. 

Coldstream, J.—One Fatteh Muhammad 
was given as a tenant a grent of land in 

_Chak No. 268 in Jhang Tahsil in 1907. On 
December 15, 1926, his sons Ali Muhammad, 
Haji Muhammad and Muhammad Aqil paid 
to Government the sum’ of Rs. 348-5-9 neces- 
sary to obtain proprietary rights in the 
land. On December 22, 1926, Ali Muhammad 
and his brother Muhammad Aqil executed 
and registered ə deed of morigage in respect 
of this land which measured 222 kanals 19 
marlas in favour of Hari Chand of Maghiana 
for Rs. 3,920. The deed stated that the 
mortgagors were Chohan by caste, that they 
were previously owners of a two-thirds share 
of the mortgaged property end had pur- 
chased the remaining third share from their 
brother Haji Ahmad who had been paid 
Rs. 3,500, as its price out of the consideration 
for the mortgage. It was also mentioned in 
the deed that the land had been recorded as 
the mortgagors’ by an entry made in a dakhila 
(voucher or receipt form) No. 49, dated De- 
cember 15, 1926. A postscript to the deed 
noted that the mortgagors were non-agricul- 
culturisis, being members of the Teli Gho- 
han tribe. On March 18, 1927, the sons of 
Fatteh Muhammad were recorded as owners 
of the land by mut3tion in the land revenue 
records. 

By partition of family property the mort- 
gage rights passed to S:nt Lal and Ramaya 
Lal, uncle and father of Hari Chand in 1931. 
On December 21, 1933, Sant Lal, Ramaya Lal 
and Hari Chand instituted in the Court of 
the Subordinate Judge, First Class, Jhang, 
the suit out of which this appeal arises 
against Ali Muhammad and Mohammad Aqil 
for recovery of Rs. 7,887-12-9, principal and 
interest, by sale of the mortgaged property. 
The suit was resisted by Ali Muhammad 
alone on the grounds thatthe mortgage was 

void, and unenforceable transaction be- 

use the lend mortgaged was at the date of 
is deed the property of Government which 
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the defendants were not competent to alie- 
nate wilhout the Commissioner's sanction 
and because the mortgage was in contraven- 
tion of the Punjab Alienation of Land Act, 
the mortgagors being Chohans who belong 
to a got of Rajputs, an agricultural tribe of 
the district, and the mortgage being of.a 
kind which the Act did not allow to be made 
bya member of an agricultural tribe in 
favour of a member of a non-agricultural 
tribe. 

The learned Subordinate Judge held that 
the mortgagors were not members of an 
agricultural tribe, being Teli Ghohans and 
not Chohan Rajpuls as they claimed to be, 
and that the mortgage was therefore not in 
contravention of the Alienation of Land Act. 
On the other main issue his finding was that 
although at the time of the execution of the 
deed the mortgegors had not “technically 
acquired proprietary rights” andthe mort- 
gage “would have been void without the con- 
sent of the Commissioner,” the mortgage was 
nevertheless enforceable in accordance with 
the principle embodied in s. 43, Transfer of 
Property Act, and s. 18, Specific Relief Act, 
25 they subsequently became full proprie- 
tors of the land. He also held that the mort- 
gagors were estopped from pleading that 
they had no title in the land conveyed. On 
these findings he granted the plaintiffs the 
decree they sought, the decree being ex 
parte against Muhammad Aqil. 


Against this decree Ali Muhammad has ap- 
pealed. It is contended before us that the 
learned Subordinate Judge ought to have 
held upon the evidence that the mortgage 
was void because the mortgagors had no pro- 
prietary title to convey and were forbidden 
by statute to alienate their tenancy without 
sanction and besause it was in contraven- 
tion of the Punjab Alienation of Land Act. 
As already mentioned, the sale deed set forth 
that the land had become the property of the 
morigagors on Dezenbər 15, 1926, by 
virtue of en entry ina dakhila No. 49, dated 
December 15, 1923. The onus was, therefore, 
rightly placed upon them to suow that this 
statement was incorrect. Their Counsel 
argues that this onus has been discharged 
by the production of a copy of the mutation 
order of March 18, 1927, by waich tuey were 
recorded as proprietors in place of the 
Crown. This docament contains a note by 
the patwari reporting the matter for muta- 
tion orders as follows : 

“Proprietary rights were granted as per order dated 
January 6, 1927, passed by the Deputy Commissioner on 
the basis of dakhila No, 49 made on December 15, 1926, 
in lieu of Rs. 348-5-9," > 
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The sanctioning order of the Revenue OM- 
cer runs: 


“With reference tothe Deputy Commissioner's order, 
dated January 6, 1927, mutation of names in respect of 
the grant of proprietary rights (in the) entire Khata 
No 47... is sanctioned in favour of Ali Muhammad, 
Haji Muhammad and Muhammad Ali all three in equal 
shares ag shown in the new entry.” 

It is argued that this proves that it was 
not until January 6, 1927, that the proprietary 
rights vested in Fatteh Muhammad's sons. 
But this isnot the case. We do not know 
what the orders of January 6, 1927, were. The 
natural assumption is that before the price 
of the land was deposited orders were pas- 
sed by the Deputy Commissioner sanctioning 
the purchase of the rights by Fatteh Mu- 


hammad’s sons and that the sale was com-- 


plete when the price was deposited. The 
-dakhila itself has not been produced. There 
is no justification for supposing that ‘the 
mortgagors' stalement made in the deed a few 
weeks after the money hed been deposited, 
that their proprietary title had been recorded, 
was untrue. Appellant's Counsel relies strong- 
Jy on a statement made by the patwari es 
defendant's’ wilness ihat ` the proprietary 
rights were conferred on J anuary 6, 1927. 

But it is obvious that the patwari's state- 
ment was made simply on a reference to ihe 
mutation of March 13, 1927, for the original 
Papers were not with the patwari, nor is there 
any reason to suppose thatthe patwari hed 
any means of knowing at what precise time 
the defendants obtained title. We have been 
referred by eppellanis’ Counsel to the rules 
'now in force which regulate the grant of 
land in the colony. These show thatin the 
case ofa tenantof a peasant grant, as the 
mortgagors’ seems to have been, the mere 
fulfilment by the grantee of certain conditions 
will not result in the acquisition of proprie- 
‘tary Tights, but that afler certain necessary 
conditions have been fulfilled, it is still 
open to the Deputy Commissioner to refuse 
to convey the land to the tenant in preprie- 
‘tary right if he hes not conducted himself 
properly. From this we are asked to con- 
clude thatthe payment of the purchase price 
by the appellants could not have conferred 
proprietary righis on them until the Depaly 
Commissioner passed a further order which 
order must be presumed tohave been that 

-of Januery 6, 1927. I see no force in this 
argument. In face of his solemn declaraticn 
in the deed it was for the appellant to prove 

‘positively that proprietary rights were not 
acquired by him and his brother on De- 
cember 15, 1926, either because the Deputy 
Commissioner was making further enquiries 

‘or because some conditions still yvemain- 
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ed: unfulfilled or for some other reason. 
This he has not done. That there may 
be cases if which peasant 
grentees of colony lend can acquire valid 
proprietary rights by the mere deposit of 
the necessary amount in the Government 
Treasury is clear from a Division Bench 
judgment of this Court in [Case No. 891 of 
1933 Kishan Singh v. Labh Singh Cas. No. 
891 of 1933 decided on January 14, 1933] 
See elso Malap Kuar v. Hakim Singh (1). 
The appellants’ evidence wes cleatly in 
my opinion insufficient to show that his 
statement thet he had acquired proprietary 
right of the land before the mortgage was 
untrue. 

It is unnecessary in view of this finding 
to discuss the question whether the prin- 
ciple to which s. 43, Transfer of Property 
Act, gives effect is applicable to this case, 
as the respondents’ Counsel contends it is, 
on the ground that the mortgage did not 
purport io create eny charge upon the 
tenancy but clearly mortgaged the pro- 
prietary rights which did exist at the 
time but were not vested in the mort- 
gagors. 

We have considered carefully the whole 
of the evidence relating to the tribe or 
case of the appellant. It has been dealt 
with fully by the learned Subordinate 
Judge. Here again the onus lay very 
heavily upon him to prove positively that 
the statement in his deed that his tribe 
wes Teli Chohan and wes a non-agricul- 
tural tribe was untrue. For the appellant 
the principal argument urged is that the 
mortgagors were really Rajputs of the 
Chohan got, that the word Teli was used 
merely as a description of a class of ar. 
tisens (oil pressers) recruited from other 
tribes and that Fatteh Muhammad’s family 
so described themselves because they them- 
selves once worked as oil pressers or that 
their femily had at one time worked ag 
such, The suggesticn thet Fatteh Muham- 
mad cand his sons worked as Telis was 
based simply on the statement: made by 
the plaintiff Sant Lal (P. W. No. 5) that 
“at first they worked as oil pressers” 
but en inspection of the vernacular record 
shows that what Sant Lal said was that 
their ancestors used t do this work, that 
is to say, that at onetime the mortgagcrs* 
predecessors did the ordinary work of 
their tribe. Watteh Muhammad was an 
orderly of the Deputy Commissioner, Ali 
Muhammad was Head Clerk in the District 


(i) 8 P R 1915; 98 Ind. Cas 441; A I R 1914 Lah, 
509; 195 P L R 1915. 
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Board Office, and there is evidence that 
for generations the family has not worked 
as Telis. Ali Muhammad Rimself in \giving 
evidence did not state that his ancestors 
within recent times were oil pressers, and 
there is no evidence at all that any of 
his predecessors did so. On the other 
hand we find that in the deed selling his 
share of the suit land to his brothers (P. 
W. No. 5-1) Haji Ahmad no only stated 
that his ceste was Teli but also that by 
occupation he was a shop-keeper and des- 
cribed his brothers as by caste Chohan 
Telis, by occupation service. 

The proposition that the term Teli Chohan 
by which Fatteh Muhammed and his re- 
lations have described themselves in older 


deeds was evidence only thatthe tribe had - 


once done Teli work, has no more force, 
for the Telis are a distinct tribe in the 
Punjab as is made clearin Rose’s Glossary 
of Punjab Tribes and Castes (Vol. 3, pp. 


462-63). No doubt it is there stated (p. 464) - 


that some of the go's, for instance, the Choh- 
an got 

“are of ostensible: Rajput origin and the caste 
‘is apparently recruited from time to time by the ab- 
sorption of Telis by occupation,” 


but this statement does not mean that al] 
Chohan Telis are now Rajputs. Accord- 
ing to Ibbetson's Punjab Castes (p. 647) 
the Telis are atrue caste and not merely 
followers of an occupation. From the evi- 
dence of the Sadr Patwari of Jhang (pp. 8 
and 9 of the printed record) it would ap- 
pear that there is no tribe called Rajput 
Chohan notified as an agricultural tribe in 
Jhang. The Jat Chohan are so notified. 
But ihe appellant never claimed to be a 
Jal. The fact that a person previously 
described as a Kamanger Chohan has had 
the entry of his caste altered into Rajput 
Chohan does not help the appellant. The 
oral evidence is not of a cnvincing kind 
and hes rightly been rejected by the lower 
Court. Importance has been ettached by 
appellants Counsel to ihree documents 
putin evidence by his client dating from 
before the execution of the mortgage. 
These are a certificate granted to Ali 
Muhammad on his p:ssing the patwari’s 
examination in 1904 (D-8) and two ad- 
mission certificates (D-3) and (D-!) granted 
by the Head Master of the Islamia High 


Schoul to Ali Muhammad’s sons in 1924 and ` 


1926. In these the caste of Ali Muhammad 
and his sons is put down as Chohan 
Rajput. The word Rajput in D-8 is as 
noted by the learned Subordinate Judge 
apparently an addition to the rest of the 
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writing on the form in another ink bya 
different pen and in enother hand, and 
its evidence is worthless. As regards the 
school admission certificates, I have no 
doubt that Muhammad reports his sons 
to be Rajputs with a view to sociel and 
oficial advancement. 

To the pedigree table produced by the 
appellants Mirasi witness Allah Ditta, D. 
W. No. 20, no evidentiary value can be at- 
tached. It isa most suspicious document. 
The plaintiffs did not rely only upon the 
statements made by Ali Muhammad and 
Muhammad Agil in the mortgage deed. 
There is also the deed of sale in their 
favour executed by their brother Haji 
Muhammad (P. W. No. 5-1) to which I have 
already referred. Jn 1901 relations. of the 
appellant described themselves as Telis in 
a registered sale deed (P. W. No. 3-1). 
Refore the Registrar they said they were 
Telis known as Chohan. In 1995 Muham- 
med Aqil cousin of the appellant descri- 
bed hims*lf as Chohan Teli in a mortgage 
deed (P. W. No. 3-2). In 1917 Ali Muham- 
mad and his two brothers stated that they 
were Teli Chohans when registering a deed 
(P. W. No. 1-1). In the revenue records 
prior to the mutation following on the 
mortgage in dispute they were recorded as 
Teli Chohan. 

The Privy Council judgment in Ghulam 
Rasul Khan v. Secretary of State (2), cited 
by appellant's Counsel was upon a wholly 
different set of circumstances. The revenue. 
records in that case supported the appel- 
lant’s case which was that he was of the 
Mohal got, a sub-tribe of Rajputs. It was 
proved that there was no other tribe except 
that of Rajputs which contained a got of 
the name of Mohal. It was admitted that 
if the appellant wasa Mohal his claim to 
be o Rajput would be established. This 
judgment hes no epplication here. My 
conclusion is that the lower Court's decision 
on this part of the case was correct. I 
would accordingly dismiss the eppeal with 


costs. : 

Abdul Rashid, J.—I agree. 

N, Appeal dismissed, 

(2) 6 I 269; 86 Ind. Cas. 654; A IR 31925 P C 170; 
52 Í A 201; 23 A L J639; 2 O WN 616; 22 LW 299; 
30C WN 101; 50 MLJ 120 (P. 0). 
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Appeal from the Supreme Court of Nigeria 
January 30, 1936 
Lorp ALNEss, Lorp MAUGHAM, Sie SIDNEY 
Row art 
GABRIEL TOGONU BICKERSTETH sinon 
DECEASED AND ANOTHER—APPELLANTS 
versus 
EVAN ADELEYE SHANU, sv His 
ATTORNEY ADEYEMO ALAKIJA— 
RESPONDENT 

Will—Construction—Devise of real estate—Vest- 
ing —General rule as to—Condition precedent— Words 
that devises “shall take effect upon my son attain- 
ing the age of 25 years’"—Hifect and meaning of. 

The established rule fur the guidance of the 
Court in construing devises of real estate is that 
they are to be held to be vested unless a condition 
precedent to the vesting is expressed with reasonable 
clearness. Duffield v. Duffield (1), Inve Blackwell 
(2) and In re Greenwood (3), applied. 

Where the testator by his will devised certain 
properties to his son and stated that the devise “shall 
take effect upon my son attaining the age of 25 
years”: 

Held, that tle true construction of the words 
“shall take effect” is that they relate to the devise 
taking effect in possession, and are not intended to 
impose a condition precedent on the devise contained 
in cl. 6 of the will. The devise must, therefore, be 
construed as vesting at the death of the testator 
subject to divestment if the respondent should fail 
to attain the age of 25, 


Mr. Henry Johnson, for the Appellants. 

Messrs. A. T. Topham, K. ©. and Horace 
Newman, for ihe Respondent. 

Lord Maugham.—This is an appeal from 
a judgment of the Full Court of the Sup- 
reme Court of Nigeria in en action in which 
-the appellants were ihe defendants: and the 
respondent was the plaintiff, One of the 
appellants is now dead and the appeal 
has been prosecuted by the surviving de- 
fendan:!. The action was brought by the 
respondent as devisee of certain properties 
for an account of the rents collected by the 
appellanis in respect of these properties 
from the death of the testator until the date 
when the respondent attained the age of 
25 years. The question for the determina- 
tion ofthis Roard is, whether the devise to 
the respondent by the testator’s will vested 
at the death of the testator subject to being 
divested if the respondent did not attain 
25 or was contingent on the respondent 
attaining the age of 25. The Full Court, 
following the judgment of the learned Judge 
in the Supreme Court of Nigeria, has decid- 
ed in favourof the former view, and it is 
notin dispute that if that decision was 
correct the order for an account of rents 
collected by the appellants in respect of the 
real properties in question must stand, 


The will is dated November 2, 1917, The 
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testator desired, as appears from the instru“ 
ment, to provide for his wife, è number of 
collateral relativgs, end, in particular, for 
a reputed son, the respondent, and a re- 
puted daughter, Phyllis Alaba Shanu. The 
two children on that date were infants. 
The respondent was aged 12 and did not 
attain the age of 25 until 1950, The testator 
possessed a considerable number cf free- 
hold pieces of land and houses sitcata in or 
near Lagos in the Colony of Nigeria, where 
he had carried on business asa trader, and 
he appears also to have possessed personal 
estete of substantial value. By bis will, 
which is drawn upin clauses in English 
form, after revoking all previous wills and 
declaring that to be his last will, he ap- 
pointed the appellants end one Foresythe 
(since deceased) to be his executors and 
trustees. By the second clause in the will he 
give and bequeathed some 21 legacies, and 
it should be noted that a pecuniary legacy 
of £400 hequeathed to his daughter Phyllis 
was to be deposited for her in a Lagos bank, 
and that the rent of a house known as 65, 
Campbell Street, Lagos, was to be paid to 
her during the period of two years imme- 
diately following her marriage as pocket 
money. Tobis son, the respondent, the 
testator gave a legacy of £1,000 to be de- 
posited forhim in the same bank ‘‘until he 
ettains the age of 25 years.” It may be ob- 
served that this gift was beyond doubt a 
vested gift though the testator attempted 
to postpone the enjoyment of it until the 
respondent should attain the age of 25. By 
cl. 3 the testator devised certain land and 
houses in trust for his wife fcr the term of 
her natural life and from and after her 
death in trust for his son the respondent and 
his heirs. By cl. 5 he devised another piece 
of land to his daughter Phyllis and her 
heirs and there follows the sentence “this 
devise shall teke effect two years after the 
marriage of my seid daughter’. Clause 6 
which is the clause raising the present ques- 
tion is in these terms:— 


“6, I devis2 untomy son Evan Adeleye Shanu and 
his heirs (a) all that piece of land situate at Oil 
Mill Street aforesaid together with the house, build- 
ings and premises erected thereon and known as 
‘Shanuville,’ 5 Oil Mill Strest; And also (b) all that 
piece of landsituate at Campbell Street aforesaid 
together with the house buildings and premises erect- 
ed thereon being a portion ofthe property known 
as ‘Shanu Terrace’ 61 and 63 Campbell Street afore- 


. said; And also (c) all that piece of land situate at 


Massey Street in the town of Lagos aforesaid together 
with the house buildings and premises erected there- 
on and known as' my business placa, 39 Massey 
Street aforesaid; And also (d) all those three 
pieces ofland situate at Massey Street aforesaid 
opposite to my said business place together with the 
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house buildings and premises erected thereon and 
known as 22 Massey Street; And also WA my piece 
of land situate at bute Metta, a suburb of the town 
of Lagos aforesaid together with the house buildings 
and premises erected thereon.” 

“These devises shall take effect upon my said son 
attaining the age of twenty-five years.” 


By cl. 8 the testator disposes of the resi- 
due of his personal estate. The trustees 
are tostend possessed thereof upon trust 
to defray the cost of the maintenance and 
education and of the marriage of his 
daughter Phyllis and the cost of the main- 
tenance and education of his son (the res- 
pondent). By cl. 9 he directs that his son 
shall attend at a certain grammar school 
till he attains the highest form therein, after 
which his trustees are 10 give him a four 
years’ course of furiher education and every 
facility to qualify in such trade or profes- 
sion s his son may show an aptitude for. 
By cl. 10 the testator directs that a cousin, 
Emanuel Agemo Olejonlu, shall occupy and 
reside in his house at 39, Massey Strcet, 
rent free until his son (the respondent) shall 
attain the age of 25 yeers, and that his 
trustees shall let the shop attached to the 
said 39, Massey Street, at such rent and 
subject to such covenants as they shall 
think fit. The house, 39, Massey Street, 
is one of the parcels of real estate devised 
io the testator’s son. The will contains no 
gift of residue of real estate. 


The testator died at Lagos on May 21’ 
1918. His will was proved in the Supreme 
Court of Nigeria on July 11, 1918. The 
yespondent attained the age of 25 years in 
March, 1930, and thereupon claimed to be 
entitled tothe rents of the properties de- 
vised to him from the testator’s death. The 
action wes tried on May 11, 1932, before 
Mr. Justice Webber. The learned Judge 
on May 16, 1932, delivered a reserved 
judgment in favour of the respondent. In 
his reasons he stated thet he hed had 
some diificully in coming to a conclusion, 
cnd he relied on the propcsition that in 
ceses of doubt there is always a presump- 
tion in favour ofearly vesting and that it 
would be presumed that tLe testator in- 
tended the gift to be vested subject to 
being divested rather than to remain in 
suspense. From this judgment the appel- 
lents appealed. The appeal wes heard in 
the Full Court on March 13, 1933, before 
Chief Justice Sir Donald Kingdon and 
Berkeley and Lloyd, JJ. The judgment of 
the Court was delivered by the Chief Justice 
who seid that there was a doubt as to 
the intention of the testator as to the date 
of the vesting of the property demised. He, 


GABRIEL TOGONU V. EVAN ADELEYE SHANU 


(P. 0.) 4it 


however, thought that the learned Judge in 
the Court below correctly stated that there 
wasa presumption in favourof the early 
vesting in a case of doubt, and the appeal 
was accordingly dismissed. 

Their Lordships’ attention has heen called 
toa passage in “Theobald on Wills” 8th 
Edition p. 642, in which the learned author 
states that the Court (in this country) does not 
now lean in favour of early vesting of real 
estate in considering the true construction 
ofa will, and that the Court now “gives 
effect to the intention expressed in the will 
without any preconception es to what the 
testator ought to have or has intended, sub- 
ject only to this that it may be bound by 
rules established by the early authorities, 
though it might not now adopt such rules, 
if the matter were at large.” It seems to 
their Lordships tə be desirable to determine 
in the first instance whether the passage 
above cited is or is not correct. It is 
contrary to the opinions expressed in 
‘Jarman on Wills", 7th Edition, Vol. I, 
p. 1130, in “Hawkins. On Wills”, _ 2nd 
Edition p. 283, 3rd Edition, p. 282,' and 
in Halsbury’s Laws of England, Vol. 28, 
p. 798. The passage generally relied upon 
for the principle in question is taken from 
‘the unanimous opinion of the Judges de- 
livered hy Best, C. J., in the cese of Duffield 
v. Duffield (1). In the construction of de- 
vises of real estate he said: 

“The Judges from th earliest times were always 
inclined to decide, that the estates devised were 
vested: and it has long been an established rule for 
the guidance of the Courts of Westminster in con- 
struing devis?s, that all estates are to be holden to be 
vested, except estates, in the devisa of which a 
condition precedent to the vesting is so clearly 
expressed, that the Courts cannot treat them as vested 
without deciding in direct opposition to terms of the 
will. Ifthere be the least doubt, advantage is to be 
taken of the circumstances occasioning that doubt ; 
and what seems to make a conditicn, is holden to have 
only the effect of postponing the right of possession.” 

Tn delivering the opinion Best, C. J. stated 
at p. 330* some of the reasons which had in- 
duced the Judges to adopt the rule, and it 
may be observed that Lord Eldon who was 
presiding, expressed his concurrence with 
the opinion of the Judges. Their Lordships 
have not been referred to any judgment 
throwing doubt upon the general validity 
of the rule, if it may be so described, al- 
though in subsequent statements of the 
Court, the doctrine has been leid down in 
somewhat less emphatic terms, end it may 
well be that the present view is more ec- 
curate'y expressed in the language used by 


(1) 3 BI (x. s.) 260 at p. 331. 
*Puge of 3 BI. (x. 8.) —LEd.] 
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Lord Warrington, as Warrington, L. J., in 
tha case of In re Blackwell (2). It should 
þe observed that a similar principle has 
been formulated in a number of cases in 
connection with the very similar if not 
identical question whether a condition affect- 
ing an estate is to be construed ase prece- 
dent or 28 a subsequent condition. It has 
been laid down that in cases of doubt the 
presumption is in fevour of treating the 
condition as subsequent. The authorities 
will be found referred to in the case of In re 
Greenwood (3). On the whole their Lord- 
ships see no reason for doubting that the 
established rule for the guidance of the 
Court in construing devises of real estate 
is that they are to be held to be vested 
unless a condition precedent to the vesting 
is expressed with reasonable clearness. 

In the present will the question may be 
said to depend upen the meening of the 
words “shall take effect upon my son 
attaining the age of 25 years.” The 
words “take effect” in this connection have 
not apparently been made use of in any will 
which has come before the Courts, and their 
meaning is untouched by authority. In this 
case several considerations may help in their 
consituction. It is not immaterial to note 
that the devise to the son in cl. 6 begins in 
the form of an absolute gift and thet the 
sentence which occasions the difficulty fol- 
lows in the form of » separate clause, which 
if the appellent’s view is correct, must be 
treated, though it certainly is not wholly 
free from ambiguity, as cutting down the 
prior devise. Again, thelegacy to the son 
isto be deposited in a bank untilthe son 
attains theage of 25 years; and this may 
be thought to suggest that the object of the 
testator with regard to his son was not to 
prevent him having any estate in the real 
properly unless and until he should attain 
the age of 25 years, but rather to postpone his 
enjoyment, end if possible, 10 prevent him 
from misapplying the property before he 
was 95. Further, some weight may proper- 
ly be attached to the consideration that if 
the appellant is correct and the devise is 
e:ntingent, the rents and prefits of the pro- 
perties is question until the son attained 
the age of 25 would pass as onan intestacy, 
with the result that neither of the 
children described by the testator as his son 
and daughter would, in any circumstances 
derive any benefit from such renis and pro- 
fits, a singular result having regard to the 

(2) (1926) 1 Ch 223 at pp. 233, 234, 95 L J Ch. 172; 


134 L T 367; 70 S J 366; 42 T L R 239. 
(3) (1903) 1 Ch. 749, 
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fact that the testator has actually directed 
his trustees to let the shop attached to 39, 
Massey Street pregnises, et such rent and 
subject sich covenants as they shell think 
fit. On the other hand no weight can pro- 
perly be attached to the direction that the 
cousin Emanuel shail occupy and residein 
the house at 39, Massey Street, since this 
appears to be merely a personal right of 
occupation and not the gift of an estate. 
On 2 consideration of the whole of the will 
end of the circumstances in which it was 
made, and applying the rule or principle 
above referred to in relation to vesting, 
toeir Lordships are of opinion that the true 
construction of words “shall take effect” is 
that they relate to the devise taking effect in 
possession, and are not intended to impose’ a 
condition precedent on the devise cuntained 
in cl. 6 of the will. ‘The devise must, there- 
fore, be construed as vesting at the death 
of the testator subject to divestment if the 
respondent should fail to attain the age 
of 25. They will accordingly humbly ad- 
vise His Majesty to affirm the judgment 
appealed from. The appellant must pay to 
the respondent his costs of this appeal. 

N. Order accordingly. 

Solicitors for the Appellants:—-Messrs. 
Benham, Synnoit end Wade. 

Solicitors for the Respondent:—Stoneham 
& Sons. 


LAHORE HIGH COURT 
Second Civil Appeal No. 2121 of 1935 
February 28, 1936 
Jar Lat, d. 
KIRPAL SINGH AND OTABRS THROUGH 
KIRPAL SINGH, Mukhtar-i-am—PLAINTIFF 
' — APPELLANT 
VETSUS | 
DALIP SINGH AND OTHERS—DEFENDANTS — 
RESPONDENTS 

Preliminary decree — Dismissal of suit in default | 
after preliminary decree—Legality of —Dismissal of 
suit—A pplication for final decree—Maintainability 
of—Order appointing Commissioner—W hether tanta- 
mount to order setiing aside dismissal. 

Once a preliminary decree has been passed the 
suit cannot be dismissed in default, but if an illegal 
order has been passed bya Court, it cannot be 
ignored either by that Court or by any other Oourt 
unless it is sebaside in due course of law, that is 
tosay,either by review or by an application to set 
aside the dismissal in default or by an appeal or 
revision. Lachmi Narain Marwari v. Balmakund 
Marwari (1), referredto. |. 

‘An order dismissing a suit in default after a pre- 
liminary decree has been passed is illegal. The 
order of dismissal must be revoked before further 
proceedings can be taken. When the suit has been 
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dismissed, applications for final deeree cannot be 
made. An order appointing a Commissioner cannot 
be deemed to be tantamount to an order setting aside 
the dismissal of the suit ir®default. Jodha Singh 
v. Pandey Gokaran Das (2), Chandra Shekhar v. 
Amir Begam (3), Durga Das v. Fakir Chand (4) and 
Polapragadsz Sreeramulu v. Polapragida Naghabhu- 
shanam (5), discussed. 


S.C. A. from the decree of the District 
Judge, Ludhiana, dated August 9, 1935. 
reversing that of the Subordinate Judge, 
Fourth Class, Ludhiana, dated February 5, 
1935. 

Sardar Jhanda Sahib, 8. B., for the 
Appellants. 

Mr. Achhru Ram, for the Respondents. 

Judgment.—aA preliminary decree for 
partition of joint property was passed on 
May 16, 1929, and a Commissioner was 
appointedto sabmit proposals for the par- 
tition of the property witha view to pass 
a final decree. Several attempts were made 
by the Commissioner tosecure the attend- 
ance of the parties but were unsuccessful. 
Consequently on a report to this effect hav- 
ing been made by the Commissioner to the 
Court, on December 18, 1929, the suit was 
dismissed in default. An application to 
restore the suit made on January 13, 1930, 
wes dismissed on March 6, 1930, and an 
application for review of the order dis- 
missing the application to restore the suit 
was dismissed on May 8, 1930. Another 
application was made on June 10, 1930, 
to restore the suit. That also was dismiss- 
ed. Then the appellants made an application 
under O. XXVI, r. 18, Civil Procedure Cade, 
for the appointment of a Commissioner end 
a final decree on May 18, 1932. This 
application also was dismissed in default and 
an application to restore that application 
also was Gismissed. Finally, the appellents 
made an application on October 2, 1933, for 
review of the order dismissing the applica- 
tion for restoration of the suit. A notice was 
issued tlo the respondents on this eppli- 
cation and on November 8, 1934, the trial 
Judge without any order setting aside the 
previous order dismissing the application 
for restoration of the suit or even with- 
out eny formal oder restoring ihe suit 
to. the pending file made an order appoint- 
ing a Commissioner to effect partition. The 
respondents appealed against this order 
to the District Judge who has set aside 
the order of the first Court, holding that 
the suit having been dismissed in default 
and not having been restored, the trial 
Court had become functus officio and was 
not competent to take any proceedings 
in this suit, 
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On this appeal two questions ere raised. 
Oneis that the trial Court could ignore 
the order dismissing the suit in default as 
such an order could not legally be possed. 
The second is that the order of the Dis- 
trict Judge holding that the suit had abated 
only on the death of one of the defendants 
is erroneous. I have not stated the facis 
on which the second ground is based be- 
causs in my opinion, it is nob necessary 
to give any decision on it in this case. 
The point is a difficult one, and there is 
a controversy on if between the various 
High Courts. I have in another case 
referred this point to 2 Division Bench. 


In my opinion, this appeal must fail on 
the first point. No doubt the Privy Coun- 
cil has held in Lachmi Narain Marwariy. 
Balmakund Marwari (1), that once a preli- 
minary decree has been pissed the suit 
cannot be dismissed in default, but if an 
illegal order has been passed by a Court, 
it cannot be ignored either by that Court 
or by any other Court unless it is set 
aside in due course of law, that is to say, 
either by review or by an application to 
set aside the dismissal in default or by 
an appeal or revision. The order dismiss- 
ing the suitin this case was not set aside 
by the trial Court by any order expressly 
or impliedly passed. The learned Counsel 
for the appellents contends that the order 
appointing aCommissioner must be deemed 
to be tantamount to an order setling aside 
the dismissal of the suit in default. I 
do not agree with this contention. An ex- 
press order in this case should have been 
passed having regard to ils previous his- 
tory. It appears that the Court failed to 
notice the previous orders dismissing the 
applications for restoration of the suit and 
the fact that the suit had been dismiss: 
ed. 

The learned Counsel for the appellants 
relies on Jodha Singh v. Pandey Gokaran 
Das (2), Chandra Shekhar v, Amir Begam 
(3) and Durgadas v. Fagir Chand (4). ‘lhe 
respondents’ Counsel on the other hand 
relies on Pulapragada Sreeramulu v. Pola- 


(1) 4 Pat, 61; 81 Ind. Cas. 747; (1921) M WN 707; 
AIR 1924 P C198; 35M LT 113,47 M L J 441; 29 
LW 491/100 & AL R1033; 5 P LT 623; 294 LJ 
990; 26 Bom. L R 1129; 40C L J 439; 511 A 321; 
LR5 AP O17], 29 C WN 391; 10 WN 629 
P O). 

: (2) 47 A 516; 87 Ind, Cas. 225, 23 A L J 405; ALR 
1925 All. 622. 

(3) 49 A 592; LOL Ind, Cas. 676; 25 ALJ 437; A IR 
1927 All. 439 

(4)47 P R 1906; 8 P L R 1907; 98 P WR 
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pragada Naghabhushanam, 112 Ind. Cas. 
19 (5), a jvdgment of the Madras High 
Court, In mv opinion; there is nearly no 
conilict between the view taken by the 
Allahabad High Court and by the Chief 
Court of the Punjab on the one hand and 
the Madras High Court on the other hand. 
One proposition must be taken to be set- 
tled that an order dismissing a suit in 
default after a preliminary decree has been 
passed is illegal. In the Allahabad cases 
the dismissal had been set aside before 
the Court proceeded to take further steps 
and the view taken by the Madras High 
Court expressly is that the dismissal must 
be set aside before the Court can proceed 
further. In the Punjab case a decree for 
partition had been passed and applications 
for execution were made efter the preli- 
minary decree for partition. The suit was 
not dismissed jut the applications for exe- 
cution were dismissed and it was held that 
subsequent applications could be made for 
either executing the decree or for passing 
a final decree. In Chandra Shekhar v. Amir 
Begam (3), some remarks are made which 
it is contended support the appellants. 
The remarks are that so long as there 
is limitation, any number of applications 
can ba made but these remarks merely 
relate to applications to restore the suit 
which has been illegally dismissed. The 
remarks do not authorise application be- 
ing made for passinga final decree when 
the suit has been dismissed. The judg- 
ment on the other hand contemplates that 
the order of dismissal must be revoked 
before further proceedings can be taken. 

l dismiss this appzal, “with costs. 

Appeal dismissed. 

6 112 Ind, Cas, ve PADR) M W N 542; A I R 1928 
Mad. 963; 28 L W496 


MADRAS HIGH COURT 
Special Bench 
November 19, 1935 
BRASLEY, Q. J., KING AND LaksaMaNa 
AO, Jd. 
In the matter of M. P. No 4 Suconp 
GRADE PLEADER 


in the matter of M. P. N., A SCOND GRADE PtitangR (MADR.) 


16210 


role of Pleaders. Jamshed Byramji Kanga v. 
Kaikhuskru Bomanji Bharucha (1), relied on. 

In proceadings against a Pleader under. s. 19, 
Legal Practitioners Abt in respect of a convi-:tion, 
he isnot entitled to question the correctness of his: 
conviction. 

The High Court has jurisdicsion. to take disciplinary 
action against a Pleader though thecriminal ottence 
was not one committed in his “professional capacity. 


The Advoeate-General, for the Crown. 

Bealsey, C. J—The respondent is an 
applicant for the renewal for the year 1935 
of a second grade pleadership certificate. 
This application he sent to the High Court 
through the District Judge of South Malabar. 
In his application he stated that he was 
a second grade pleader, that his certidcate 
was last renewed on January 1, 1921, that 
he was unable to appiy for the renewal 
of the certificate because on September 10, 
1921, he was arrested under the orders of 
the District Magistrate of South Malabar 
under the Moplah Outrage Act and kept 
as a detenue and subsequently was charged 
with the offence of waging war against 
His Majesty, tried by the Special Court 
at Calicut presided over by Mr. Pakenham 
Walsh and convicted and sentenced to 
transportation for life on September 25, 
1922, and that he was released only on 
October 1, 1934. His application is dated 
March 14,1935. On October 17, 1935, the 
High Court issued a notice to him of pro- 
ceedings under s. 12, Legal Practitioners’ 
Act, calling upon him to show cause why 
he should not be dealt with under that 
section. When the matter first came be- 
fore a Full Bench of this Court the res- 
pondent was absent and the matter was 
adjourned in order to give him an opport- 
unity of appearing; and at the adjourned 
hearing he appeared in person, and, in 
addition to presenting a written statement, 
he also addressed the Court, after ths 
learned Advocate-General had presented the 
legal aspect of the case and cited reported 
eases touching upon the matter. 

A brief outline of the history of the 
respondent's conviction is necessary and 
the judgment of the Special Judge of 
Malabar, Mr. E. Pakenham Walsh, is 
before us. The respondent was charged 
before him with the offence of waging war 
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and that he associated himself in these 
proceedings with notorious rebel leaders, 
who subsequently wereeeither killed in 
fighting the forces of the Crown or were 
coivicted for weging war; the prosecution 
alleged four specific acts, two before the 
rebellion which broke out on August 20, 
1921, and two afterits out-break. Of these 
four specific acts the learned Judge held 
that only one of them had been made 
out, and that was that on August 21, 1921, 
after the rebellion had broken out, the 
respondent delivered a speech at Manjeri. 
The rebel leader Kunheyammad Haji had 
come to Manjeri and for two days ruled 
the town. As a mark of the establishment 
of his Khilafat kingdom he returned the 
jewels pledged to the Nembudri Bank 
there without payment of the amounts 
owing. The respondent was there at the 
time, alleged to be assisting him, and 
made a speech in which he said: 


“The rule of the white man has come to an end. 
Moplahs have been known to be brave men. They 
alone drove the white men from ‘irarangadi. If 
we all unite and stand together we will.accomplish 
our cause. White men have only a few soldiers. 
It we withstand them for a few days we will get 
help from outside. I believe you will do it, These 
who work against khilafat are our enemies. They 
should not be spared ;” 


or words to this effect. Convicting the 
respondent in respect of that charge the 
learned Judge sentenced him to transpor- 
tation for life. The question now is whe- 
ther unders. 12, Legal Practitioners’ Act, 
the criminal offence of which he has been 
convicted implies a defect of character 
which’ unfits him to be-a pleader. In con- 
sidering this question two principles have 
first to be stated. One is that in such 
. proceedings the respondent is not entitled 
to question the correctness of his convic- 
tion. Apart from the reported cases to 
_which reference is not necessary, this has 
been the established practice of this High 
Court. I have stated this principle be- 
cause in his written statement the respon- 
dent states that he is absolutely innocent 
of the offence of which he has been con- 
victed and sentenced; and practically the 
whole of his written statement relates to 
that issue. Furthermore, when he appeared 
before us he contended that he was entitled 
to show thot he had been convicted wrong- 
ly. We, however, refused to entertain any 
such argument, but the respondent was 
told that the Court would listen to any 
argument by him that, although convicted 
‘of this criminal offence, it did not imply 
that he had a defect of character which 
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pleader. ‘I'he second 

High Court has 
disciplinary action 
{hough the criminal 
offence was not one committed in his 
professional capacity. We have, therefore, 
only to address ourselves io the question 
whether a legal prectitioner who has been 
convicted of the offence of waging war 
against the- King has a defect of character 
which unfiis him to be a pieader. The 
grevity of the offence is so obvious thet 
it is hardly necessary to refer to the 
punishment which can be inflicted in res- 
pect of it. Does this offence imply a de- 
fect of character, and if it does, does it unfit 
the respondent to be a pleeder? Clearly 
a person convicted of so serious en offence 
against the State as this’ has a defect of 
character. How does his conduct affect 
his position as a legal practitioner and 
his relation to the Court? Here I cannot 
do better than refer to a passage fron 
the judgment of Beaumont, CO. J, in 
Jamshed Byramji Kanga v. Katkhushru 
Bomanji Bharucha (1) et p. 11495, namely: 

“Advocates, however, are a privileged class enjoy- 
ing a monopoly of audience in the Courts, and 
their position gives them considerable opportunities 
for good or evil. It is of the highest importancs 
that the High Court should beinvested with power 
to ensure that only Advocates of good charecter 
shall be upon the roll, but it is also important 
that that power be in no way abused. In casas of 
misconduct involving moral turpitude, the Court has 
to see whether the Advocate has shown himself to 
be unworthy of the confidence of the Court, or unfit 
to be entrusted with ths business of his client, or 
a person with whom his professional brethren can- 
not be expected to assuciate. But inour opinion, 
cases involving moral turpitude are not the only 
ones in which the Court may be called upon to 
take discliplinary action. The Court has a right 
to expect a high standard of loyalty to the Court 
and co-operation from tne Advocates onits roll. 
Oases may arise in which it is proved that an 
Advocate has been engaged in revolutionary 
activities designed to destroy the system of which 
this Oourt forms part, or activities likely to hamper 
or embarrass the administration of justice by this 
Court or any of the Courts subordinate thereto, 
Courts of Law can only function under a stable 
Government, and the destruction cf Government by 
revolutionary and unconstitutional means must of 
necessity involve the destruction of the Courts, or 
the grave impairing of their efficiency... 
This Court will not tolerate upon its rolls an 
Advocate who is endeavouring to destroy or un- 
dermine the authority of the Courts,” 

What were the circumstances in the 
present case? The learned Special Judge 
says: 

“Tne outbreak of the rebellion was caused by the 
attempt of the District Magistrate tə arrest Ali 

(1) 36 Bom. L R 1136; 154 Ind, Cas. 546; A I R1935 
Bom. 1; 59B57;7RB 331 (F B). 
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Musaliar, the Khilafat Secretary at Tirurangadi, 
and other prominent khilafatists there un August 
20. The events are too well known to need repeti- 
tion. Mr. Rowley, the Assistant Superintendent of 
Police, and Lieutenant Johnston were killed and 
the District Magistrate with Special Police had to 
retreat via Parapanangadi to Calicut, and had to 
walk to Feruke, as the rails had been torn up. 
The rebellion blazed out at once all over the 
Ernad and Walluvanad Taluks. Almost every 
Police Station was destroyed as well as Govern- 
ment buildings end Government administration 
was paralysed for six months.” 

Jt appears also that on the night of 
August 20, at Nilambur, 16 miles from 
Manjeri, seventeen Hindus and a Police 
constable at Edavanna, were murdered end 
at Tirurangadi, in eddition to Mr. Rowley 
and Lieutenant Johnston, 9 other persons 
were murdered. Tre Police station at 
Manjeri was altacked on the night of the 
2\st ; public offices at Manjeri on the 22nd. 
On August 14, Kunheyammad Haji, who 
is describel as the notorious rebel leader, 
arrived at Manjeri. All these incidents nad 
occurred when the respondent made the 
speech already referred to, and it was in 
such dengerous surroundings that he made 
it, end the reference to Tiruarangadi in 
that speech has, in consequence, a parti- 
cular significance. Subsequent events are 
that cn August 26, a retired Police In- 

_spector was brutally murdered at Anaka- 
yam near Manjeri by Kunhayammad Haji 
and his followers, and on August 30, his 
head was paraded on a spear; and it was 
common ground that the respondent was 
at Manjeri from the morning of August 21, 
until August 30. It is not necessary, in 
my view, to refer to any other facts. The 
respondent assisted by words proved to 
have been spoken by him a revolutionary 


and unconstitutional movement having for- 


its object the destruction of Government, 
involving of necessity the grave impairing 
of the efficiency of Courts if not their 
total destruction. In the course of the 
rebellion many people were brutally murder- 
ed and others lost their lives and many 
of the active participants in the movement 
subsequently were executed. A legal practi- 
tioner who has been guilty of such con- 
dust is, in my view, unit tu remain in 
the ranks of the profession and the res- 
“pondent must accordingly be dismissed 
from practice. The order of the Court is 
that A. P. N. be dismissed from practice. 

King, J-—I agree. 

Lakshmana Rao, J.—I too agree. 


ACN. Order accordingly. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 116 of 1935 
Jatiuary 20, 1936 
Mik AHMAD, A.J. C. 

Firm BUNDHELKHAND MOTOR ann 
CYCLE AGENCY AND oruirs—J UDGMENT- 
DEBTORS—PETITIONERS 
versus 


PEOPLES BANK oe NORTHERN INDIA, 
Lrp., LAHORE—DEROLER-HOLDER AND 
ANOTAE&—A UCTION-P URGaASER— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 28, 
s. 115—~Haecution—Decree transferred for execution— 
Order by Court transferring decree, if binding on 
executing Court — Held, on construction that the 
order by the transferring Court meant that all pro- 
ceedings up to confirmation of sale were to be stayed 
and that the order of confirmation was without 
jurisdiction — Revision — Decision in favour of ap- 
plicant—Revision, if lies—Lower Court's discretion 
under s. 5, Limitation Act (IX of 1903), whether can 
be interfered with— Question of jurisdiction, if can 
be raised on revision — Failure of Appellate Court 
to notice important ground of appeal, whether material 
irregularity — Practice —Appeat — Objection going to 
root of case—Duty to consider — Companies Act (VII 
of 1913), s, 171—O iginal proceedings begun by com- 
pany—Subsequent appeals or revision, whether re- 
quire permission of liquidating Court. 


Every order issued by the parent Court is binding 
on the executing Judge for the simple reason that 
the executing Judge obtains his authority from tne 
parent Court. 

An ex parte decree was transferred to anothar 
Jourt for execution and carbain property belonging 
to judgment-debtor was sold. The judgment-debtor 


. put in objections to ths executing Court to set aside 


the sale and at the same time applied to the Court 
passing tne decree, to sab aside the ex parte decree, 
The Court at the instance of the judgment-dsbtor 
issued a robkar to ths execution Coure directing that 
the proceeding with respect to the confirmation of 
the sale should ba stayed, ths words used being 
“korwat-i-manzuri multawt kijawe", The executing 
Court, postponed the confirmation but rejected the 
objections by the judgment-debtor. The successor of 
the Judge contirmed the sale: 


Held, that the karwut (proceedings) leading up to 
the contirmation of sale were intended to be stayed 
and tnat the executing Judges put a wrong interpre- 
tation on the order. Therefore the executing 
Judge had no jurisdiction to consider the objections 
preferred by the judgment-debtors after he had re- 
ceived the “roòkar”. Consequently his order dis- 
missing the objections was ultra vires and must he 
vacated, 

Held, also, that the order dismissing the objections 
and the order confirming the sale were both ultra 
vires end the executing Judge having assumed a 
jurisdiction which did not vest in him, the orders 
were open to revision, 


_ No revision lies against the finding which is 
in favour of the party presenting petition for revi- 
sion, 


Where the Judge has purported to exercise a dis- 
cretion vested in him by s. 5, Limitation-Act, the 
High Court will not interfere in his order, 


i 
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A question relating tu jurisdiction can be raised 

even on revision. 
_ Where, an Appellate Court fails to notice a very 
important ground of appeal When dealing with the 
case it commits a material irregularity in the ex- 
ercise of the jurisdiction which it has as an Ap- 
pellate Court, and its order is liable to interference 
on the revision side. 

An Appellate Court is bound to take notice of an 
objection which goes to the root of the case although 
not pressed by the appellant. 

Where the original proceedings have been begun 
by a company, as the plaintiff and decree-holder, no 
perinission ofthe liquidating Court as required by 
8. 171, Companies Act, is necessary for appeals or 
revisions which may be presented by the unsuccess- 
ful defendants or judgment-debtors against orders 
*passed in the proceedings. Kishen Singh v. Indus- 
trial Bank of India (1),.followed. 


Messrs. Jagjan Nath Agarwal, Raju 


Singh and P. Raghunath, for the Peti- 
tioners. 
Messrs. Dzvraj Sahni, S. Mohd. Aurang- 


22b Khan for Mr. Teros Shah and 


S. Sarn Singh, for the Peoples Benk. 


Order.—The Peoples Bank of Northern 
India obtained an ex parte decree at 
Lahore against the frm Bundhel Khand 
Cycle & Motor Agency of Nowshera. The 
decree was trensferred to Peshawar for 
execution. After various ‘adjournments a 
block of property belonging to the: judg- 
ment-debtors was auctioned on May 12, 
1934 and was purchasad by K. B. Mian 
Feroz Shah of Nowhsera for Rs, 12,000. 
Two objection petitions by different sets 
of judgment-debtors were presented to the 
executing Court for setting aside the sale. 
{n the meantime the judgment-debtors 
approached the Lahore Court, which will 
be referred to as the parent Court in 
this judgment, with the request that the 
ex parte decree should be set aside and 
incidentally. the judgment-debtors asked 
that the proceedings at Peshawar should 
be stayed. A “rubkar”’ was consequently 
issued by the parent Court on October 27, 
1934; to the executing Court at Peshawar 
in which the parent Oourt directed that 
the proceedings with respect to the con- 
firmation of sale should be stayed. The 
actual words used are “‘kharwat-i-manzuri- 
i-nilam multawi ki jawe.” This order was 
handed in before November 7, 1934 On 
November 7, 1934, the papers were put 
up to the exeeuting Court. Counsel for 
only ons of the judgment-debtors was pre- 
sent on that date and no witnesses had 
been brought in support of the objections 
put up by them. The Court rejected tne 
objections on the ground that no material 
had ‘been adduced to prove them. The 
Judge referred to the “robkar’ received 


162-53 & 54 


BUNDHELKHAND M. È d, AGHNOY V. PROPLES BANK oF N. INDIA (PESHL) 


417 
from the Lehore Court and ordered that 
the confirmation of sale should be postpon- 
ed for the present in compliance with the 
request of the parent Court. His succes- 
sor, however, confirmed the sale at the next 
hearing. 

Two appeals were preferred to the Dis- 
trict Court at Peshawar, ons against the 
order confirming the sale, and the other 
against the order refusing to set aside the 
sale. An objection was taken by the res- 
pondent that the order confirming the sale 
was not appealable and prevailed with 
the appellate Judge. The appeal against 
the order of confirmation was, therefore, re- 
jected. As regards the order refusing to 
set aside the sale, or in other words, dis- 
missing the objections, the Judge remarked 
thet the judgment-debtors had invited his 
attention to various irregularities in con- 
ducting and publishing the sale, but that 
substantial injury had not been caused by 
thoss irregularities and, therefore, a case 
had not been made out for setting aside 
the auciion. He consequently dismissed 
the other appeal also. I may note that 
amongst the grounds taken before the 
District Judgə ons related to the order 
which was issued by the parent ‘Court 
and it was vrged that after receiving that 
order in Court the executing Judge bə- 
came functus officio and could not have 
taken any steps further. This aspeci, 
however, was not discussed by the appellate 
Judge in his judgment. 

Two petitions for revision have been 
presentéd ` tö this Court against the orders: 
of the Distiict Judge, one relating to the 
confirmation of sale and the other res- 
pecting the dismissal of the objections. 
A revision petition has also been present- 
ed ky the auctiou-purchaser against the 
finding of the appellate Judge to the effect 
that Appeal No. 162 (relating to the dis- 
missal of tha objections) was within time. 
This judgment will cover all thres ap- 
plications. So far as the petition of the 
auction-purchaser is concerned, I do not 
see how it is competent. The decision of 
the Court was in favour of the party con- 
cerned, and [ am of opinion that no revi- 
sion lies against the finding. Moreover, 
the view of the District Judge seems to 
me to be correct. He has given the ap- 
pellant extension of time by allowing him 
the days which the appellant alleged were 
spent by the Copying Department in hand- 
ing over the copy to him, although it was 
ready long before. The Judge has par- 
ported to exercise a discretion vested i~ 
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him by e. 5, Limitation Act, and I am 
not inclined to interfere in his order. The 
petition for revision by the auclicn-pur- 
chaser is hereby dismissed. Parties to bear 
- their own cecsls on this petition. As re- 
. gards the main cese which is covered by 
the two applications presented by the 
- judgment-debtors, the respondent has raised 
a preliminary cbjection. He has urged 
thet the Peoples Bank has gone into liquida- 
tion and the permission of the liquidating 
Court (Lahore High Ccurt) is necessary 
before the petitions cen proceed. In fact 
the petitioners did ask for time to get 
the permissicn, but their application was 
‘rejected by the Hon'ble C. J., of the Lahore 
High Court. Their Counsel argues that 
it was absolutely uannecessezy, because 
the bank initiated. the proceedings and the 
appeals and revisions are only a continua- 
tien of these proceedings. He referred 
me to Kishen Singh v. Indusirial Bank of 
‘India (1) in which the Lahore Chief Court 
hes teld that where a company criginally 
begins the proceedings, the subsequent 
appeals and ievisicns do not nced tke 
peimiesicn of ihe liquidating Court requir- 
ed bys. 171, Ccmpanies Act. Section 171, 
Ccmpenies Act, runs thus: 
“When a winding up order has been made, no 
suit or other legal proceedings shall be preceeded 
with or commenced against the ccmpany except 


by leave of the Court, and subject to such terms 
as the Ccurt may impcse.” q 


Jt will be observed thet it is only a 

suit or other proceedings against a com- 
pany which is prchibited. A similar case 
arose in tke House of Lords, Humber v., 
Griffiths (2). The following extract frem 
: Helsbury’s Laws of England, Vol. V, p. 539, 
note (C), succinctly gives the ratio deci- 
dendi of the judgment of the House of 
Lords: 
_ “Where, at the time when the winding up order 
is made, an appeal by the Ucmpany is pending 
in ihe Ccurt of Appeal, which proves successful, 
the unsuccessful party can appeal to the House of 
Lords withcut obtaining the leave of the winding 
up Court.” 

It wes ihis judgment which was follow- 
ed by ike Lehore Clief Court in Kishen 
Singh v. Indusirial Bank of India (1). In 
my cpinion, ihe decisicns ere based on 
sound ieatons. A Ccmpany cannot appro- 
bate and jeprcbate; it cenrnot keve tke 
privilege ci bringing a suit against en 
individuel end claim thet <n appeal or 
Jevisicn dicm tose preccedings by an un- 
euccessiul defendent shculd not be ab 

(1) 62 P R 1918; 47 Ind. Cas. 399; A IR 1918 Lah. 


161; 32 P LR 1918; 186 PWR 1918, 
(x (1901) 65 L T Jal. 


lowed without the permission of the liqui- 
dating Court. If this were the view of 
law, the Compagy will have an unfair 
cdventege over the public end it could not 
hive been the intention of the legislature 
to creale sucha result. Consequently, I 
hold that the bank being originally the 
plaintiff and decree-holder and the original 
proceedings having been begun by it, no 
permission is necessary for appeals or 
revisions which have been presented by 
the unsuccessful defendants against orders 
passed in those proceedings. The prelimi- 
nary objection is, therefore, overruled. 
As regards merits, the principal point to 
ecnsider is as to whether the robkar of 
ihe parent Court dated October 27, 1934, 
debarred the executing Judge from de- 
ciding the objections. It is contended by 
the learned Counsel for the petitioners that 
every order issued by the parent Court is 
binding on the executing Judge for the 
simple reascn that the executing Judge 
obtains his authority from the parent Court. 
He refers to O. XX], r. 28, Civil Procedure 
Ccde, which makes it imperative for ihe 
executing Court to obey the orders cf the 
parent Court. There is no doubt, there- 
fore, that the order dated October 27, 1934, 
had to be carried cut by the executing 
Court at Peshawar, 

The only question for determination is 
whether it was intended by the parent 
Court that the objection proceedings should 
be stayed, or whether the idea was only 
to postpone the confirmation of the -sale, 
as undeistocd by the executing Judge. 
The fundamental principle is not denied 
by Counsel on either side that a confir- 
mation under O. XXL, r. 92, Civil Proce- 
dure Code, must automatically follow a 
sale if O. XXI, rr. 69 to 91, donot come 
into play. There could, therefore, be no 
meaning in asking a Court to postpone 
confirmation unless and until other inci- 
dental proceedings were also intended to 
be stayed. The word karwai has been 
added to the words manzuri-i-nilam mul- 
tawi kijawe. The Court could have easily 
said manzuri-t-nilam multaut ki jawe 
instead of saying karwat manzurt-t-nilam 
muliawe ki jawe. To my mind it clearly 
shows thet the karwai (proceedings) leading 
up to the contirmation ot sale were intended 


-to be stayed and that the executing Judge 


put a wrong interpretation on the order. 
1 hold, therefore, that the executing Judge 
had no jurisdiction to consider the objec- 
tions preferred by the judgment-debtors 
after he had received the “robkar” dated 
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“October 27, 1934, from the parent Court. 
It follows that his order dismissing the 
objections was ultra vires and must be 
vacated. 

Learned Counsel for the respondent 
meets the difficulty by urging that this 
ground was not pressed before the learned 
District Judge. He argued that Counsel 
for the petitioners, therefore, waived the 
plea and it could not be taken on revision. 
I do not agree with him onthis point. 
The plea was taken in the grounds of 
appeal. Whatever happened at the bar, 
the Court was bound to take notice of an 
objection which went to the root of the 
case. Again a question relating tojuris- 
diction can be raised even on revision, 
and I donot think that waiver has been 
established on the part of the petitioners. 
I have held that the correct interpretation 
of the robkar is that the parent Court 
intended that no proceedings should be 
taken after the stay order had been re- 
ceived by the execuling Judge. There is 
no doubt and the Counsel are also agreed 
on this point that the confirmation of sale 
af any rate was never contemplated by 
the parent Court to take place. The order 
of confirmation, therefore, is obviously 
oe jurisdiction and is not maintein- 
able. 

The result of the discussion given above 
is that the order dismissing the objections 
and the order confirming the sale were 
both ultra vires and the executing Judge 
having assumed a jurisdiction which did 
nos vest in him, are open to revision. The 
learned District Judge having failed to 
notice this very important ground of ap- 
peal when dealing with the case, has again 
committed a material irregularity in the 
exercise of the jurisdiction which he had 
as an Appellate Court, and his order is also 
liable to interference on the revision side. 
I accept both the petitions, set aside the 
orders of the two Courts below and remand 
the case back to the executing Judge who 
should take it up from the stage at which 
the case wason the date when the robkar 
was received by him from the parent Court. 
I understand from the attested copy pro- 
duced by the Counsel for the respondent 
that the application for setting aside the 
ex parie decree presented to the parent 
Court has already been dismissed. The 
Court will consider its effect, and if it is 
found that the order given in the robkar 
is no longerin force, the Court should pro- 
ceed to givethe petitioners a chance of 
proving their objections to the sale. Peti- 
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tioners will get their costs. Pleader's fee 
Rs. 75. 


D. Petitions accepted. 


MADRAS HIGH COURT 
Civil Appeal No. 235 of 1930 
December 20, 1934 
PAKAN HAM WALSE AND VARADACHARIAR, JJ. 
T. V. K. KAMARAJA PANDIYA 
NAICK ER—Puatntirs—APPELLANT 
versus 
SECRETARY or STATE—DEFENDANT 


RESPONDENT 

Madras Local Boards Act (XIV of 1920), s. 3 (9), 
79 (iii), 288—‘Land-holder’, meaning of —Jurisdic- 
tion of Civil Court—Test to see if ousted—Revenue 
Board, if special tribunal—Assessment—O mission 
to observe formalities—Effect—S. 79 (iii), inter- 
pretation of—Rent, fixation of-—Principles. 

The definition ofthe term ‘land-holder’ in the 
Madras Local Boards Act is much wider than that 
in the Madras Estıtes Land Act. Bhupati Raju 
v. Subha Rao (1), followed. 

A statute may attach finality to particular orders, 
in the sense of precluding further appeal to the 
statutory authorities; whether it was intended to 
go further and oust the jurisdiction of the Civil 
Jourts as well, will depend not upon words of that 
kind but upon the genaral scheme of the particular 
legislation. Section 228, Madras Local Boards Act, 
undoubtedly contemplates the existence of a remedy 
inthe Civil Court and there is no reason why 
such remedy should be restricted to cases not falling 
under s. 88. Valliammal v, Corporation of Madras 
(4; and Ramaswami Goundan v. Muthu Velappa 
Gounder (5), followed. 

So long asa statute provides for a decision by a 
Civil Court, itis immaterial whether the Civil 
Court is approached by means of a suit or by an 
appeal or petition. Ramachandra v. Secretary of 
State (8) and Balvant Ramchandra v. Secretary of 
State (9), relied on. 

Omission to observe formalities on the part of the 
assessing authority may sometimes afford a basis 
for a civil suit but there is no reason for restrict- 
ing 8. 228 to such cases only. 

It will be scarcely right to speak of the Revenue 
Board asa ‘special tribunal’, The Board acts only 
as part of the executive machinery and not as an 
independent body settling a dispute between the tax- 
payer and the taxing authority. 

The proper interpretation of s. 79, cl. (iti) of the 
Act of 1920, which merely reproduces the language 
of the Act of 1871, will be that in the case of all 
lands held by tenants who pay rents, the rent 
which they pay must be the basis of calculation 
irrespective of the question whether it is ryoti 
land or private land; and in the case of lands occu- 
pied by the zemindar or by non-paying tenants the 
rent must be fixed with reference to neighbouring 
lands in the occupation of tenants having regard 
only to their similarity in pbysical properties and 
independently of the question of their legal cate. 
gory. 

C. A. against a decree of the Sub-Judge, 
Dindigul, dated April 14, 1930, 


490) 
Mr. © Srinivasa Ayyangar for Mr. V. 
Ramaswami Ayyar, for the Appellant. 

The Government Pleader, for the *Respon- 
dent. 

Pakenham Walsh, J.—I hive bad the 
advantage of perusing the judgment which 
my learned broiher is about to deliver and I 
agree with him on both the points as 
regards the maintainability of the suit and 
as regards the construction to be put upon 
s. 79 (iii), Madras Local Boards Act. I wish 
only tomake a few remarks on the latter 
point, as the former becomes academic on 
the view we take as to the meaning of s. 79 
(iii) and the non-maintainability of the suit 
was: merely urged by the respondent in 
case we should differ from the finding of the 
lower Court with regard to the consiruc- 
tion of this section. As observed by my 
learned brother, the wording of s. 79 (iii) 
has remained practically the same since the 
Local Funds Act of 187], although the 
position of the landholder in relaticn to 
privatelands has in the meanwhile under- 
gone considerabie change. In s. 2 (3), 
Rent Recovery Act of 1865, the wording 
was slightly different in describing how the 
rates of rent were to be determined; where 
there was no special ccntract between the 
landlord and the tenant and when no money 
assessment has been fixed on the fields, it 
is there stated that rent is to be paid 
according to the rates established, or paid 
for neighbouring lands of similar descrip- 
tion and quality. The Acts of 1871, of 
1884, and of 1920 omit the word ‘descrip- 
tion’ and merely mention ‘quality;’ but it 
is difficult to see how any argument in 
favour of the eppellant can be founded upon 
this alteration. The really important pomt 
is that in construing the Act of 1920 we 
are dealing with an Act in which the 
words ‘landlord’ and ‘tenant’ are defined 
for purposes of the Act ins. 3 (9) and (22), 
The definition of the term ‘landholdex’ is 
much wider than that in the Madras 
Estates Land Act. As pointed ‘out by 
Pandalai, J. in Bhupathi Raju v. Subba 
Fao (1), at page 651*, 

- “The definition of the word ‘landholder’ in the 
two Acts is entirely different. In the Madras 
Estates Land Act the landholder isa person owning 
an estate, the term ‘estate’ being itself defined in the 
Act, In the Madras Local Boards Act the term 
‘landholder’ includes a very much larger class of 
persons including inter alia holders of jand under 
ryotwari settlement. In the Madras Estates Land 
Act the term ‘ryo¢’ means the holder of land in an 
` (1) 55 M 646; 141 Ind. Cas. 752; A IR 1932 Mad. 
EA 62M LJ 472; 35 L W 673; Ind, Rul. (1933) Mad, 
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estate for agriculture on payment of rent, This 
term is not used inthe Madras Local Boards Act. 
Bui the term ‘tenant’ is used and defined as includ- 
ing all persons, who occupy land under a landholder 
or intermediate landholder whether or not they 
pay rent, These differences are due to the two Acts 
not being in pari materia and, therefore, the 
application of ideas derived from one Act to 
questions arising under the cther is bound to be 
wholly misleading. The Madras Estates Land Act 
is designed to regulate the rights of landholders 
and ryots inan estate as defined by the Act. The 
taxation provisions of the Madras Local Boards 
Act are designed to raise afund for the purpose of 
Loe:l Salf-Goverament.” 

Conseyuently a great deal of the argu- 
ment on behalf of the appellant, which is 
founded upon a conception ofa landholder 
under the Madras Estates Land Act, is 
beside the point. There is, however, as 
observed by my learned brother, a real 
difficulty in understanding why rent paid 
for irrigation by the tenants of pannai 
lands tothe landlord should be taken into 
account in fixing the cess and the difficulty 
is not lessened by the fact that under the 
Irrigation Cess Act, II of 1913, the words 
‘landholiler’ and ‘ryot” are stated to he as 
defined in tLe Madres Estates Lard Act. 
The Medres Inigation Cess Act VII of 1865 
makes cess leviable in gecordance with the 
rules which mzy be framed, (a) from the 
landholder; or (6) from the ryot; or (e)in 
shares from both. In spite of this addi- 
tional complication, I agree with my 
learned brother that there is no justifica- 
tion for reading into the plain words of the 
first part cf s. 79 (iii), viz., the annual rent 
value of the lands held by such tenants” 
any such meaning as “assessment due on 
ryotwari lands or which would be due if 
the lands were ryotwari”. No doubt, in 


the second part ofthe section which deals 


with pannat lands occupied by thë- owner 
himself or by any person holding the same 
from him free of rent or at a favourable 
rent, the amendment introduced by the Act of 
1930 is that the annual rent value shall be 
calculated according to the rates of rent so 
paid by occupancy ryots for similar lands 
in the neighbourhood, together with any 
water rate which may be payable for the 
irrigation of the lands so occupied. It is 
unnecessary to consider whether the inter- 
pretation is retrospective or not, because 
the first part of the section remains 
unaltered. There are no doubt expressions 
used by Wallace, J., in Thammiah Naidu v. 
Attibi Musaliah (2), which support the 
appellant's contention, but, es pointed out 


(2) 47 M L J383; §2 Ind. Cas, 391; A IR 1994 
Mad, 818; 20 L W 453; (1924) MW N 769; 35 M U 
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by the lower Court, that related to a case of 
ryoti land and the decision can, therefore, 
be supported on other grounds. In fact the 
learned Judge says: oe 

“The assessed land rate then still remains to 
provids the basis on which the tax leviable under 
this Act shall be calculated and the tax can be 
calculated legally on nothing else.” 

The tax there had heen calculated on a 
tree tax payable by a licensee and it was 
held that he was not a tenant within the 
meaning of s. 73, Madras Act V of 1884, so 
as to be liable to his licensor for the land 
cess payable by the latter under the Act. 
One other argument raised for the appel- 
lant may be noticed, i. e., that the expres- 
sion, ‘the annual rent value of the lands held 
by such tenants’ in the first part of s. 79 
(iii) indicates that it is the Government 
assessment and not the rental which is 
referred to. I do not think there is any 
force in this argument; in fact, Ithink itis 
rather against the appellant. Government 
kist or assessment is per se annuel and 
there is, therefore, no reason to insert the 
word ‘annual’ if it were being referred to, 
but the rent to a landlord may be for a 
term of more than a year, and ‘hence it is 
necessary to indicate with regard to it that 
the cess is only leviable on the yearly rent 
and not on @ larger sum payable for a 
longer period. To my mind, therefore, the 
word ‘annual,’ if any importance is to be 
attached to it, is against the appellant's 
contention. -With the amended section as 
it stands, there may arise the snomaly that 
the landholder would be liable to a 
different rate of cess on his pannai lends 
according esto whether he cultivates them 
himself or leases them out. But, if that is 
not the intention of the Act, itis for the 
Legislature to set matters right and we are 
not justified in departing from the natural 
meaning of the plain words used in the 
.section. On this view, as I have said above, 
the question of the maintainability of the 
suit dces not arise for decision in appeal, 
but I agree with my learned brother that 
the view taken by the lower Court that the 
suit is maintainable is correct. The appeal 
must, therefore, be dismissed with costs 
and I agree that the memorandum of cross- 
objections must also be dismissed with 
costs. 


Varadachariar, J—As only two ques- 
tions of law were argued before us, it is 
sufficient to state a few facts to indicate 
how those questions arise. The appellant 
zamindar sued for the recovery ofa sum 
of money from the.Government and fora 
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declaration and injunction, on the ground 
that, during Faslis, 1335, 1336 and 1337, the 
Collector has proceeded on a wrong basis 
in calculating the cess payable bythe 
appellant under s. 79, Local Boards Act, in 
respect of pannai lands in his State. The 
claim for refund has now become unneces- 
sary; and the appeal is confined to the 
relief by way of declaration and injunction 
which turns upon the construction of s. 79, 
Local Boards Act. The respondent, besides 
disputing the correctness of the appellant's 
construction of s. 79, Local Boards Act, took 
objection to the maintainability of a civil 
suit in the matter. It was contended on 
behalf of the Government that under s, 86 
of the Act the decision of the Board of 
Revenue is final and that in any event 
the question is not one which can be 
made the subject of a civil suit. The 
Court below held that the suit was maintain- 
able, but decided against the appellant on 
the question of construction of s. 79, Local 
Boards Act. Hence this appeal by the 
plaintiff. : 

Three grounds were urged on behalf of 
the respondent, in support of the objection 
tothe maintainability of the suit, viza (1) 
the finality declared by s. 86, cl. (3), Local 
Boards Act, (2) the general principle that 
where a statute indicates a particular mode 
of redress, the jurisdiction of the ordinary 
Courts is ousted and (3) the prohibition, 
contained in s. 228, Local Boards Act (Act 
V of 1920). Taking these in order, the first 
is by no means-conclusive, as is clear from 


the decision of the Privy Council in 
Secretary of State v. Fahamidannissa 
Begum (3). As pointed out in Vallrammal 


v. Corporation of Madras (4) and Rama- 
swami Goundan v. Muthu Velappa Gounder 
(5), a statute may attach finality to particular 
orders, in the sense of precluding further’ 
appeal tothe statutory authorities; whether 
it was intended to go further and oust the 
jurisdiction of the Civil Courts as well, will 
depend not upon words of that kind but 
upon the general scheme of the particular 
legislation. In tke present case s. 228 
undoubtedly contemplates the existence of 
a remedy in the Civil Court and there is no 
reason why such remedy should be restricted 
to cases not falling under s. 66. ; 

Thesecond ground must be understood 

(3) 110590; 17 IA 40; 5 Sar, 391 (PO), 

(4) 33M 41; 16 Ind, Qas 971, AIR 1916 Mad. 
1119; z3 ML J 531; 12 ML T 469; (1912) MW N 


1162. 

(5) 46 M 536; 71 Ind. Cas. 1039, AT R 1923 Mad, 
192; 44 M L Jl; 16 LW 848; (1923) M W N 
133. 
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in the light of well established limitations. 
The ordinary rule is that where a person’s 
liberiy or property is interfered with, under 
colour of statutory powers, he has a cause 
of action which the Civil Courts are 
bound to entertain unless a bar to such 
entertainment has been enacted expressly 
or at least by necessary implication. 
Where there is no question of a common 
law right and an infringement thereof, 
ihe position may be different, for, in such 
cases, the ordinary Courts had prima facie 
no jurisdiction and, therefore, there is no 
question of any ouster of their jurisdiction. 
Dicisions like Bhai Shankar v. Municipal Cor- 
poration of Bombay (6), and Nataraja Muda- 
liar v. Municipal Council of Mayavaram 
(7), fall under this category, where the right 
or status was itself the creation of the 
statue. Even where rights of property are 
involved, the} legislature may point to 
particular modes of redress. But in deal- 
ing with this class of cases, a distinction 
has to be borne in mind between the ge- 
neral right of resort io the Civil Court 
and any particular form of procedure in 
seeking the aid of the Civil Court. So 
long as a statute provides for a decision by 
a Civil Court, it is immaterial whether the 
Civil Court is approached by means of a 
suit or by an appeal or petition. This is 
the basis of the decision in Ramachandra 
v: Secretary of State(8), as explained in 
Balvant Ramachandra v. Secretary of State 
(9), at p. 509*. The decision in Iswarananda 


Bharathi Swami v.Commissioners of Hindu- 


Religious Endowment Board (10), is also 
explicable on the same ground. It will be 
scarcely right to speak of the Revenue 
Board in a case like the present as a ‘special 
tribunal’[see the observations in Valliam- 
mal v. Corporation of Madras (4), at p. 43t] 
the Board acts only as part of the execu- 
tive machinery and not asan independent 
body settling a dispute between the tax- 
payer and the taxing authority. Before 
passing on to the third ground, it may also 
be pointed out that the way in which 
s. 228, Local Boards Acts is framed is it- 
self significant. The negative phraseology 
whichthe legislature has here adopted, as 


: (6) 31 B 604: 9 Bom. L R 417, 

(7) 36 M 120; 12 Ind. Cas. 311; 10 M LT 219; 
(1911) 2M W N 233; 21M L J 878. 

8) 12 M 105. 

9) 29 B480; 7 Bom. LR 497. 

(10) 54M 928; 133 Ind. Cas. 8; A I R1931 Mad. 
574; 61 ML J 117; 34 L W209; Ind. Rul. (1931) 
Mad. 696. 
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in several other Acts in pari materia, e. g.s 
the District Municipalities Act, the Revenue 
Recovery Act, i# a clear indication that 
such legislation in this country has pro- 
ceeded on the footing that the party ag- 
grieved isentitled to seek redress in 
the Civil Court except in so far as the 
came is barred in clear terms and it is 
on this basis that numerous decisions of 
the Indian High Courts have proceeded. 
With reference to s. 228, the learned 
Government Pleader contended that the 
assessment could be questioned in a Civil 
Court only ifthe assessing authority has 
not complied with the formalities preserib- 
ed by the statute but nct on the ground 
that the assessment is excessive. The 
cmission to observe formalities may some- 
times afford a basis for a civil suit but 
there is no reason for restricting s. 228 
to such cases. Jn the words of Curgenven 
J. in Municipal Council of Kumbakonam v. 
Ralli Brothers (11), at p. 753* : 

“Had the purpose of the section been to bar any 
suit so long asthe provisions of the Act had been 
formally complied with the proviso relating to 
substance and effect would not have been added.” 

The real question is whether or not the 
provisions of the Act have been in sub- 
stance and effect complied with. A recent 
decision of Madhavan Nair and Jackson, 
JJ., (in A.S. No. 356 of 1931) has constru- 
ed s. 228 infavour of the existence of a 
right of suit where lends allowed to lie 
waste bya raiyat were charged to cess, 
though according to the cusiom of the 
zamindari the landholder could not claim 
any ‘shist’ in respect of such land. The 
learned Government Pleader questioned 
the correctness of that decision and further 
contended that it was distinguishable as 
an instance of taxation of propeity not liable 
to tax : cf. Municipal Council of Cocanada 
v. Standard Life Assurance Co (12). Here 
again the answer is that non-taxability is 
not the only basis for a suit. It may be 
that a miscalculation or even other kind 
of error in arriving at the amount of as- 
sessment may not be examinable by the 
Civil Court but the levy of assessment on 
a basis not warranted by the statute cannot, 
be assimilated to such cases. This distinc- 
tion was recognised in Municipal 
Council of Mangalore v.Codial Bail Press 
(13), when dealing with a similar provision 
in the District Municipalities Act: see also 

(11) 61 ML J 748; 130 Ind. Cas, 750; AIR 1931 
Mad. 497 


(12) 24 M205; 10 M LJ 401. 
(13) 27 M 547. 
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Balasurya Prasad Rao v. Board of Chica- 
cole (14), and the cases there cited. As 
observed in some of the* cases already 
referred tothe question whether there has 
been substantial compliance with the Act 
is one of fact which has to be determined 
with reference to the circumstances of 
each case. The observations of Pandalai, 
J., in Bhupathi Raju. v. Subha Rao (1), at 
p. 655*, would seem to relate to the finality 
of the Board's order in respect of the amount 
where no question ofthe principle of as- 
sessment was involved. The case was not 
one between the Government and the 
taxpayer but between the zamindar and a 
person holding land under him and the 
question was whether the landholder was 
entitled to recover the whole amount of 
cess from the person in occupation or only 
a half. When the defendant attempted in 
the course of that suit to raise a dispute 
as tothe amount ofcess the learned Judge 
observed that the dicision of the Board of 
Revenue in that matter was final. 

Proceeding now to the merits, the con- 
tention inthe plaint was that in the case 
of home farm lands or pannai lands of a 
landholder, whether in his actual possession 
or inhis contructive possession through 
his lessees, the annual rent value must, 
under s. 79 (iii), Local Boards Act, be 
taken to be: 

“the assessment fixed on them or similar raiyati 


lands in the neighbourhood at the Permanent 
Settlement.” 


This contention is open to two obvious 
objections. There isno reason for .going 
back tothe rates fixed at the time of the 
Permanent Settlement. If as is generally 
the case, the kist payable to the zamindar 
has been increased since the Permanent 
Settlement, the rates now prevailing must 
undoubtedly be the basis of calculation. 
This. was apparently the contention urged 
by the Madura zamindars before the Gov- 
ernment in their Memorial of November 
1926, (see Ex. 1) and must be taken to 
bethe meaning ofthe reference to “rates 
of rent usually paid by occupancy raiyats 
for ratyati lands in the neighbourhood” in 
the section es amended in 1930. Further 
itis very doubtful whether any assessment 
was fixed on pannai lands at the time of 
the Permanent Settlement. As will be 
seen from the observations in Lakshamyya 
v. Rajah Varadaraja Appa Rao (15), some 

(14) A IR 1931 Mad. 822; 135 Ind. Cas. 462; (1931) 
M W N 1026; Ind. Rul. (1932) Mad. 142. 

(157 23 M L J 624; 17 Ind. Cas. 353; 36 M 168; 
-(1912) M W WN 1193; 12 M L T 561. 
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of the categories of land which have lat- 
terly become merged in the head of private 
lands, were originally held by zamindars 
free of assessment and it is hardly likely 
that they bore anything like faisal rates 
even for purposes of zamindari account. 
The position taken up in the written 
statement, that inthe case of pannai lands 
the annual rental value must be taken to 
be the actual income or the lease amount 
(as the case may be) derived by the pro- 
prietor, cannot be said to do violence 
to the language of the section but 
there are certain obvious considerations 
against it. The difficulty arises from the 
fact that even in the year 1920, the legis- 
lature has adopted the language of the 
corresponding provisions in the Act of 1884 
(s. 64) and the Act of 1871 (s. 38), while the 
position of the landholder in relation to pri- 
vate lands, has in the meanwhile undergone 
considerable change partly by reason of the 
measures adopted by landholders between 
1865 and 1898 and partly as the result of 
the Estates Land Act, 1908. When enact- 
ing s. 38, Local Funds Act of 187], using 
therein ‘landholder’, ‘tenant’ and ‘rent’ the 
legislature had in mind the state of things 
obtaining under the Rent Recovery Act of 
1865. The definitions of ‘landholder’ and 
‘tenant’ in the Act of 1871 were substan- 
tially taken from the Rent Recovery Act. 
Though as pointed outin Checkati Zamin- 
dar v. Ranasoru Dhora (16), at p. 325* cer- 
tain differences were well known in several 
zamindaris between transactions relating to 
seri lands and those relating to home farm 
lands, neither the legislature nor the 
Couris had then sufficiently erystallized 
the distinction. Even in respect of what 
will now be described as ryoti lands the 
zamindar was believed to own both the 
kudiwaram and the melwaram except when 
a tenant was actually in occupation and 
even where a tenant was in occupation, he 
had only the presumption of occupancy 
rights in his favour; his rates of rent were 
liable to be increased certainly whenever 
a new tenant was putin and evenin other 
cases by contract between the parties. In 
these circumstances, there was little justi- 
fication for placing the rent paid by a 
tenant of home farm landin a different 
legal category from the rent paid by a 
tenant of otherland in zamindari. The 
legislature seems, therefore, to have adopt- 
ed a classification based not on legal cate- 
gories but on the method of cultivation; 
(16) 23 M 318. : 
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hence the grouping in s. 38, Local Funds 
Act of 1871, was into lands held by te- 
nanis paying rent and lands occupied by 
the owner himself (or by a person’ paying a 
favourable rent or no rent), The legal cate- 
gory of the land or the status of the tenant 
was not then regarded as a material factor. 
In this view the proper interpretation of 
8, 79, cl. (iit) of the Act of 1920, which merely 
reproduces the language of the Act of 1871, 
will be that in the case of all lands held by 
tenants who pay rents, the rent which they 
pay must be the basis of calculation irres- 
pective of the question whether it is ryoti 
land or private land; and in the case of 
lands occupied by the zamindar or by non- 
paying tenants the rent must be fixed with 
Teference to neighbouring lands in the oc- 
cupation of tenants having regard only- to 
their similarity in physical properties and 
independently of the question of their legal 
category. Itis difficult to see how or why 
in applying the test of ‘neighbouring land, 
the Collector should go in for neighbouring 
land of the same legal category if in applying 
the language of the first half of the clause 
the distinction based upon legal categcries 
is to be ignored. 

The introduction of water ratesas an ad- 
ditional factor in ihe calculation has led to 
an incongruous situation. In cases where 
the ryot owns the kudiwaram right he pays 
to the zamindar whet corresponds to the 
assessment on the land, and where he pays 
an additional water rate the rent and the 
water rate together may be taken to represent 
the fair assessment on the land; the inclu- 
sion of the water rate in the basis for cal- 
culating the cess is intelligible in such a 
case. But in the case of home farm land 
which must be deemed to be leased by the 
zamindar for what may be described ag 
‘econmic rent’ and not merely for a some re- 
presenting the assessment, it is difficult to see 
the justification for adding the water rate to 
the amount of the rent and calculating local 
cess with reference to the aggregate. Pre- 
sumably the zamindar must pay the water 
rate to the Government in respect of private 
land, and as the land must, in such cases 
be fit for irrigation, the leasing would be on 
the basis of wet cultivation and the rent 
must have been fixed accordingly. This ig 
what makes it difficult for me to believe 
that the legislature intended the full rent 
to be taken into account in the case of pri- 
vate lands. There is very little difference 
in principle between a ryotwart pattadar or 
inamdar leasing his patia land cr inam 
land and a zamindar leasing his private 
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land. If, in the first casa, local cess is to 
be calculated only with reference to the as- 
sessment payable to Government on the 
land and not the rent realised by the paita- 
dar or the inamdar, why should there be an 
altogether different basis when we come to 
the zamindar's home farm land. i 
_ This is apparently what Wallace, J., had 
in mind when making the observations in 
Thammiah Naidu v.~ Attibi Musaliah (2) 
which have been relied on before us by the ` 
appellant. As is well known the word ‘rent’ 

was used in the early Madras Regulations ` 
and Acts to signify even the assessment pay- 
able to Government on the land. See Ven- 

katanarasimha Naidu v. Kotaya (17) at 
p. 303 * and the preamble to Regulation IV 

of 1822, 

These considerations lend support to the 
contention that the rental value of home 
farm lands should, for the purposes of s. 79, 
be calculated not on the ectual income or 
rent, but on a hypothetical basis of “assess- 
ment” pavable thereon to the Government 
or to the zamindar as representing the 
Government and in this view the addition 
of water rate will be intelligible. It how- 
ever seems tome too much for the Court to 
read these considerations in!o the language of 
the section when it cannot be said that its 
words cannot fairly bearthe interpretation 
sought to be put upon them by the respon- 
dent. It will be for the legislature to deter- 
mine how far the scheme of sub-cl. (3), s. 79, 
requires modificationin view of the existing 
state of the law under the Hstates Land Act. 
Even the amendment made in 1930 does not 
seem sufficient to avoid anomalies; because 
according to it the assessment on neighbour- 
ing occupancy lands is made the basis only 
where lands are occupied by the landholder 
himself or by nen-paying tenants. Where 
home farm lends are leased out in the ordin- 
ary ccurse, the case will be governed only by 
the first part of cl. (3) and cess will have to be 
calculated on the basis of the full rent and 
added water rate. The contention that home 
farm lands, even when leased, must be 
deemed to fall under the latter. part of the 
clause by reason of the theory of‘constructive 
possession,’ ignores the scheme of the sec- 
tion. 

An argument was advanced before us 
with reference to the second proviso to 
s. 88. It was assumed on behalf of the ap- 
pellant that ‘tenants’ in that proviso can 
reasonably mean only occupancy tenants 
end not ordinary lessees. There is a deci- 

(17) 20 M 299; 7 ML J 251. 

* Page of 20 M.— [Ed] ; 
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sion in Mailihi Hangsu v. Soma (18) io the 
contrary. Here again, there is much to be 
said in favour of restrictifig that proviso to 
persons who pay only what corresponds to 
the assessment on the lands end not econo- 
mic rent. But in view of the language of 
the proviso and the view expressed in the 
case referred to, there is little help to be 
derived from that argument for the present 
purpose. A memorandum of objections has 
been filed by the respondent against so 
much cf the decree of the lower Court as 
refused to allow costs to the defendant, but 
no reascn has been shown for interfering 
with the lower Court's exercise of discretion 
in the matter. Apart from the construction 
of s. 79, Local Boards Act, the levy of the 
amount sued for was admittedly irregular 
in certain other respects, but even after 
receipt of suit notice from the plaintiff, no 
communication was made to him to inform 
him of any proposal to refund the money 
so levied. It was only some time after the 
institution of the suit that the plaintiff was 
informed of the Government's intention to 
refund the amounts. In these circumstances 
the lower Court rightly held that the plain- 
tiff ought not to be directed to pay the de- 
fendant’s costs. The appeal and the memo- 
randum of objections are, therefore, both 
dismissed the costs. 

AN. Appeal and objections 

j dismissed. 

(16) 29 M L J 452; 30 Ind. Cas, 484; A I R 1916 

Mad. 676; (L915) M W N 639. 


, MADRAS HIGH COURT 
Criminal Appeals Nos. 371 to 393 of 1935 
December 6, 1935 
Kine, J. 

Tae PUBLIO PROSECUTOR—AppELLANT 

versus 
CHINTA VENKATARAYADU AND 0THERS— 
ass AO0USED— RESPONDENTS 
Madras Prevention of Adulteration Act (III of 

1918), sg. 2, 5, 18, 19— Prosecution instituted within 
three months in wrong Court—Transfer to proper 
Court after three months—Validity of proceedings 
—Prosecution initiated by Special Oficer appointed 
bu, Government to administer Municipality—V alidity 
—‘Local Executive Oficer’, meaning of. 

Section 19 of the Madras Prevention of Adultera- 
tion Act, only requires that the prosecuting autho- 
rity shall not file any complaint or charge-sheet at 
a date which is more than three months after the 
commission ofthe offence and a complaint which 
has been filed within three months in the Court of 
& Magistrate who had no jurisdiction but which has 
been transferred to the proper Magistrate only alter 
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three months isnot time-barred and can be tried 


by the latter. he 

A Special Officer appointed to administer the 
Municipality for a certain period in  supersession 
of the powers of the Municipal Council and Chair- 
man isnot a “Local Executive Officer’ within the 
meaning of s, 2of the Madras Prevention of Adul- 
teration Act and acomplaint instiluted with the 
consent of such Special Officer cannot be entertain- 
ed. 

Cr. A. under s. 417 of the Code of Criminal 
Procedure, 1898, against the acquittal of the 
aforesaid respondents (accused) by the 
Court of the First Class Bench of Magis- 
trates of Bezwada in Bench Cases Nos. 42 to 
50, 52, 53, 55, 63 and 65 to 74 of 1934, 

The Public Prosecutor, for the Appellant. 


Judgment.—These are a number of con- 
nected appeals filed by Government against 
the acquittal of various persons who are 
alleged to have committed offences under 
s. 5 of the Madras Prevention of Adullere- 
Act within the Municipality of Bezwada. 
The complainis in all the cases were filed 
during the period May to July, 1934, in the 
Court of the 2nd Class Bench of Bezwada. 
They were subsequently transferred to the 
Court of the 1st Class Bench by the Joint 
Magistrate. When they came to be tried 
by the Ist Class Bench reference was made 
on behalf of the defence tos. 19 of the Act 
which runs as follows:—‘No prosecution 
under this Act shall be commenced after 
the expiry of three months after the com- 
mission of the offence.” The Ist Class 
Bench held that, as the order transferring 
the cases to their Court was made more 
than three months after the commission of 
the offences, and as the 2nd Class Bench 
had no jurisdiction to entertain the com- 
plaints, there wes no valid prosecution under 
the Act. ` 

It is argued in appeal on behalf of the 
Government that this view of the law is 
incorrect. There hes been sonie argument 
before me upon ihe question whether the 
complaints which were originally filed in 
the Court of the 2nd Class Bench could 
properly be entertained by that Bench. It 
is not, in my opinion, necessary to embark 
upon an investigation of this somewhat 
intricate point and to examine ihe various 
notifications and to consider whether under 
those notifications power to teke congnisance 
of this particular offence was given. In my 
opinion, without considering the powers 
of the 2nd Class Bench to take cognisance 
under s. 190, these appeals could have been 
allowed on a simple interpretation of s. 19 
of the Act, but for a further argument to be 
discussed later. It seems to me that s. 19 
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requires nothing more than this, that the 
prosecuting authority shall not file any com- 
plaint or charge-sheet at a date which 
is more than three months after the 
commission of the offence. Here there 
is no doubt that when the complaints 
were filed, that pericd of three months had 
not expired. It is not, in my opinion, a 
duty cast upon the complaining authority 
by s. 19 to satisfy itself that it is applying 
te the right Court. All it kas to do is to 
file a complaint in time and 1 think that the 
accused in these cages were wrongly acquit- 
ted on this particular ground. If this 
ground alone had been the subject-matter 
of the argument before me, I would have 
allowed these appeals. 

There is, however, a second point now 
taken on behalf of the accused and that is 
that under s. 18 of the Act the prosecution 


is invalid. That section runs:— 

“No prosecution under this Actshall be instituted 
except on the complaint of the purchaser or with the 
consent in writing of the local Executive Officer.” 


In this case there is no complaint from 
purchaser and the person who has given 
the consent in writing is a Special Officer 
who was appointed by Government to 
administer the Municipality for a period of 
2 years from April 1933, in supersession of 
the powers of the Municipal Council and 
Chairman. It has been held by Burn, J. in 
a case reported in The Publie Prosecutor v. 
Abboyee Chettiar (1), that such a Special 
Officer is not a Local Executive Officer with- 
in the meaning of s. 2 of the Madras Preyen- 
tion of Adulleration Act. With respect 
T agree with Burn, J. in this view. There- 
fore, the prosecutions in the present case, 
as they heve not been instituted with the 
consent in writing of a person who under 
the Act is the Local Executive Officer, must 
be deemed to be invalid. On this ground 
then the appeals must be dismissed. 

A. Appeal dismissed. 

(1) (1935) M W N 591. 


. PRIVY COUNGIL 
Appeal from the Supreme Court of Trinidad 
and Tohago 
February 14, 1936. 
Lorp A1NEss, Lorp MAUGHAM AND 
-© Bir Stoney ROWLATT. 
ANTONIO DIAS CALDEIRA—APPELLANT 
versus 
FREDERICK AUGUSTUS GRAY— 
RESPONDENT 
Appeal—Question of fact—Finding of fact based 
on credibility of witnesses—~Appellate Court, func- 
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tions of ~Power to reverse-~When can be exercised—~ 
Evitence—Expert witnesses—Assessment of relative, 
value of—Principles. » 

Where the appellant is exercising a right of ap- 
peal whichis his right, the Appellate Court can- 
not, merely because the question is one of fact, 
and because it has been decided in one way by the 
trial Judge, abdicate its duty to review his deci- 
sion, and to reverse it, if it deems it to be wrong. 
Nonetheless, the functions ofa Court of Appeal, when 
dealing with a question of fact, and a question of 
fact, moreover, in which, questions of eredi- 
bility are involved, are limited in their character 
and scope. [p. 427, cols, 1 & 2.] 

In an appeal from the decision of a trial Judge 
based on his opinion of the trustworthiness of 
witnesses whom he has seen, the Court of Appeal 
must, in order to reverse, not merely entertain 
doubts whether the decision below is right, but 
be convinced that it is wrong. Powell and Wife v. 
Streatham Manor Nursing Home (1), applied. [p, 
427, col, 2.] 

In assessing the relative value of the testimony 
of expert witnesses, as compared with witnesses of 
fact, their demeanour, their type, their personality, 
and the impression made by them upon the trial 
Judge—e. g., whether, they confined themselves to 
giving evidence, or acted ag advocates—may 
powerfully and properly influence the mind of the 
Judge, who sees and hears them in deciding between 
them. These advantages are denied to the Court of 
Appeal, [p. 428, col. 1.] | 

Messrs. D, N. Pritt, K.C., end Ronald 


Smith, for the Appellant. 
Messrs. H.J. Wallington and Reginald 
J. White, for the Respondent. 


Lord Alness —In this case the respon- 
dent, who is a sales manager, sued the 
appellant, who is a doctor, for damages. 
The claim was based on negligence. The 
respondent was treated for malaria by the 
appellant, and the former affirms that, in 
giving him a quinine injection in the right 
buttock, the appellant travelled beyond 
the safe area for injection, and that the 
quinine injured the respondent's sciatic 


nerve, with the result that he is per- 
manently lamed. 
The claim made by the respondent 


against the appellant was based upon two 
grounds :—(1) that the appellant negli- 
gently inserted the needle of a hypodermic 
syringe into the sciatic nerve in the right 
buttock of the respondent, and/or negli- 
gently injected quinine into the said nerve, 
or, alternatively, injected quinine so near 
to the said nerve as to injure the same 
and destroy the tissue of a portion of the 
sciatic nerve, (2) that the appellant had 
not the skill and knowledge necessary for 
the administration of the said injection, 
or alternatively, in breach of his duty to 
the respondent, negligently omitted to ex- 
ercise the necessary skill or knowledge 
when administering the said injection. 

The learned Trial Judge in the Supreme 


, 
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Court of Trinidad and Tobago (Mr. Justice 
Manning) had no hesitation in holding 
that the appellant had the necessary skill 
and knowledge for administering intra- 
muscular injections in the buttock with 
safety, and that he had considerable 
experience in such administration. Their 
Lordships are accordingly absolved from 
considering that aspect of the case. 

But the question’ of the appellant's al- 
leged negligence remains for consideration, 
and manifestly the result of that enquiry, 
is of much importance to both parties 
to the suit. In its elucidation, the Board 
received valuable assistance from the Bar. 

The statement of claim by the respon- 
dent was dated April 25, 1932. The de- 
fence was filed on May 31, 1932. Evidence 
was led on October 22, 1932, and for three 
weeks thereafter. The learned Trial Judge 
delivered judgmentin favour of the res- 
pondent on October 7, 1933. The Board 
cannot refrain from expressing their ap- 
preciation of the care and the fairness 
which characterise his judgment. 

Now, the first observation which falls 
to be made is that their Lordships are 
manifestly and indeed admittedly confront- 
ed with a pure question of fact for de- 
termination. There is no question of law 
at issue between the parties. Moreover, it 
is agreed between them that the onus of 
proof is upon the respondent, and that, 
if he is to succeed, he must demonstrate, 
beyond resonable doubt, that the appellant 
was negligent, and that his negligence 
caused the injury of- which the respondent 
complains. 

Had the case been tried by a Judge 
and jury, their Lordships are of opinion— 
and Mr. Pritt did not seriously contest 
the proposition—that an appeal against a 
verdict for the respondent would be well- 
nigh hopeless. There is ample evidence 
to support such a verdict, and it could not 
be seriously contended that a verdict for 
the respondent would on the evidence led 
have been unreasonable. The case, however, 
was not tried by a Judge and jury, but 
by a Judge sitting asa jury. The distinc- 
tion is, of course, important. 

The appellant is exercising a right of 
appeal which is his by right, and their 
Lordships recognise. that they cannot 
merely because the question is one of fact, 
and because it has been decided in one 
way by the learned Trial Judge, abdicate 
their duty to review his decision, and to 
reverse it, if they deem it to be wrong. 
None-the-less, ‘the functions of a Oourt 
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‘of Appeal, when dealing with a question 


of fact, and a question of fact, moreover, 
in which, as here, questions of credibility 
are involved, are limited in their character 
and scope. 

This is familiar law. It has received 
many illustrations—and, in particular in 
the House of Lords—; the most recent of 
these being the case of Powell and Wife 
v. Streathan Manor Nursing Home (1). 
in that case it was held that 

“Where the Judge at the trial has come to a 
conclusion upon the question which of the witnesses, 
whom he has seen and heard, are trustworthy and 
which are not, he is normally in a better position 
to judge of this matter than the appellate tribunal 
can be; and the appellate tribunal will generally 
defer to the conclusion which the Trial Judge has 
formed.” 

Lord Wright, in the course of his speech, 
said: ; 

“Two principles are beyond controversy. First 
it is clear that, in an appeal of this character, that 
is from the decision of a Trial Judge based on 
his opinion of the trustworthiness of witnesses whom 
he has seen, the Court of Appeal ‘must, in order 
0 reverse, not merely entertain doubts whether the 
decision helow is right, but be convinced that it 
is wrong.” 


That view is in strict accord with 
previous authoritative expositions of the 
lawin the same sense by Lord Loreburn 
and Lord Halsbury in two cases of Lords, 
which do not appear to have been cited in 
Powell's case, (1) viz., Kirkpatrik v. Dunlop 
(2) end Taylor v. Burger (3). It remains 
to be seen whether, and, if so, to what 
extent, these judgments affect the decision 
of his case. In order exactly to equiparate 
the decisions in these cases with the pre- 
sent case,a conflict of testimony between 
the appellant and the respondent would 
be required. Here there is none; for, while 
the appellant affirms that the injection 
was administered by him within the safe 
area in the buttock, the respondent not 
unnaturally is unable to say where precise- 
ly the injection was given. There is, how- 
ever, a sharp conflict of testimony between 
the expert witnesses. 

In limine of the case, it falls to be said 
that the Trial Judge did not believe the 
testimony of the appellant on vital points— 
an incident which will be developed later-— 
and that, quoad ultra, the decision of the 
case rested on the evidence of medical 
men, two of whom were examined ag 
witnesses for the respondent, and three 
for the appellant, and who expressed 


(1) (1935) A O 243: 10t LIK B 304; 152 L T 563, 
79 8 J 179; 51 T L R 289. 

(2) (1916) S O 631. 

(3) 35 SLR 400, 
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diametrically opposite views regarding the 


cause of the respondent's disability. The 
learned Trial Judge accepted the view 
of the medical men adduced as witnesses 
for the respondent, and rejected the view 
of the medical men adduced as witnesses 
for the appellant. Their Lordships see no 
reason to doubt that, in assessing 
the relative value of the testimony of 
expert witnesses, as compared with wit- 
nesses of fact, their demeanour, their type, 
their personality, and the impression made 
by them upon the Trial Judge,—e. g., 
whether, as Mr. Wallington said, they 
confined themselves to giving evidence, or 
acted as advocates—may powerfully and 
properly influence the mind of the Judge 
who sees and hears them in deciding be- 
tween them. These advantages, which were 
available to the Trial Judge, are manifestly 
denied to tkeir Lordships sitting as a 
Court of Appeal. 

Having considered the general principles 
which are applicable to a case of this 
kind—and this would seem to be a proper 
avenue of approach to the problem before 
‘the Board—their Lordships proceed to con- 
sider ihe facts which give rise to the 


Prior io 1930, the respondent had suffered 
from recurring attacks of malaria. He had 
also been addicted to spasmodic “sprees”, 
as he describes them; but, as regards the 
extent or quality of ths alcohol which he 
consumed on such occasions, the evidence 
is silent. On ebraary 28, 1930, the ap- 
pellant was called in to treat the respon- 
dent for an atteck of malaria, and advised 
quinine injections. The appellant had on 
many previous occasions administered such 
injections to his patients. On March 3, 
1930, the respondent received the first injec- 
tion from the appellant in his right buttock. 

The vital question in the cese is—where 
was that injection administered ? Admitted- 
ly there is an area in the buttock within 
which such an injection may he safely 
administered. That fact would appear to 
be elementary in medical scicnce and 
practice. If the injection be made within 
that area, no main muscle of the patient 
can or will be injured, and, in particular, 
the sciatic nerve will be immune from 
danger. When the injection was administer- 
ed to the respondent, he felt a tingling 
sensation, but nothing which he described 
as pain. Immediately he left the operat- 
ing table, however, ihe respi ndent tound 
that he had foot drep, and he had to cling 
to the appellant for support. The respon- 
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dent had no such symptoms before the 
injection was administered, and if seems 
a fair inference, gs the learned Trial Judge 
says, that the injection contributed to, if 
it did not cause, the foot drop. 

To explain the disability of the respon- 
dent, two theories were propounded in 
evidence—one by the respondent, the 
other by the appellent. The respondent's 
theory is that his foot drop was caused 
by the action of quinine upon his sciatic 
nerve, either because the nerve was pierced 
by the sppellant’s needle, or because the ` 
quinine injected by the appellant per- 
mested into the nerve, in consequence of 
its proximity. The appellant's theory, on 
the other hand, is that the respondent was 
suffering before the . injection from latent 
alcoholic neuritis, and that the alecholic 
toxins in his system were lit up, and 
precipitated by the shock of the injection. 
Tt is not unimportant to observe that there 
is no trace ix the appellant's pleadings 
of the cause to which he now altributes 
the respondent's disability, and that al- 
though Dr. Ritchie states in evidence that 
he was told before he entered the witness- 
box thet the defence to the action was 
ihat the respondent wes suffering from 
latent alcoholic neurosis. 

In the expiscation of the two theories 
referred to much medical learning has been 
expended, and_elaborete evidence hts been 
led. Indeed the evidence is throughout so 
voluminous, and is cecasionally so obscure 
as, in familer phrese, to make it difficult 
to see the wood for the trees. No doubt, 
it is on the one hand antecedently improb- 
able that the appellant, whose skill and 
experience exe certified by the Trial Judge, 
should have committed the cardinal and 
elementary blunder attributed to him by 
the respondent. On the other hand, one 
knows from experience in life thal “fami- 
liarity breeds contempt”: and that an 
ordinary practice is sometimes lacking in 
the constant care which the circumstances 
demand, There are Many cases on record 
of signalmen and engine drivers of ex- 
perience, who, on cecasion, neglect their 
duly, and whose lapses illustrate the 
principle stated. Moreover, the respondent's 
theory offers a simple and convincing ex- 
planation of the respondent's plight, while, 
as will presently be seen, the appellant's 
theory is speculative and difficult. 

Their Lordships have carefully consider- 
ed the evidence adduced by the parties, 
and {hey have reached certain conclusions 
upon it, which may be thus expressed. 
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(1) The respondent and his witnesses 
have established, if the éestimony be be- 
lieved, a sirong case to the effect that the 
respondent's disability. is due to the negli- 
gence of the appellant. Now the learned 
Judge believed the respondent, and indeed 
he receives a certificate of credibility from 
the appellant himself. The respondent's 
medical witnesses, moreover, were also 
believed by the learned Trial Judge when 

. they said that they were satisfied thet the 
Injection was administered by the appellant 
outside the safe area, that in consequence 
the injected quinine injured the respon- 
dents sciatic nerve, and that latent 
alcoholic neurilis did not and could not 
account for his condition. For these views 
the medical men examined for the respon- 
dent advance certain reasons, which the 
learned Trial Judge accepted. 

(2) The question next arises—Has the 
appellant established such a case es to 
throw doubt on the case for the respon- 
dent? The theoy of the appellant, es 
already stated, is that the respondent's dis- 
ability wes due, rot to injury by quinine 
to his sciatic nerve, but to latent al- 
coholic neuritis, which wes precipitated 
by the shock of the injection. This theory 
depends (a) upon the appellant's evidence, 
and (b) upon that of the medical experis 
who were adduced by him as witnesses. 

Now, in the first place, the learned 
Trial Judge refused to accept the evidence 
of the appellant ss reliable on various 
vitael points: and their Lorpships are not 
surprised at that refusal. The Trial Judge 
‘disbelieved the evidence of the appellant 
when he stated that he inserted quinine 
in the safe area of the respondent's buttock. 
He also disbelieved the appellant when 
he said that he diagnosed neuritis at an 
early stage of the case, and that he com- 
municated that diagnosis to the respon- 
dent. The learned Judge did not mince 
his words. He affirmed thet the appellant 


deliberately told falsehoods in the witness- . 


box. It is true that that finding is based, 


not on the appellants demeanour in the 
box, but cn certain other reasons which 
the learned Judge details. Mr. Pritt 


endeavoured to belittle these reasons, but 
in their Lordships’ opinion, without success. 
The fact remains that the learned Trial 
‘Judge found that the appellant was a per- 
‘son capable of committing perjury. If the 
appellant diagnosed latent alcoholic neuritis 
at an early stage of the case, it is, to their 
‘Lordships, inconceivable that he should not 
‘have referred to the subject of alcoholin 
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his conversation with the respondent and 
his wife. The respondent deposes that 
the appellant did not refer to the subject 
of drink, ond, in particular, did not advise 
him to stop drinking, as the appellant 
swears that he did. The respondent's wife 
was esked no question upon the subject. 
Certain it is, on the respondent's evidence, 
that he did not, in any way, alter his 
habils with regard to alcohol after his 
disability occurred. On the evidence by 
the respondent on this matter, which the 
Trial Judge accepted, there was no cross- 
examination by the appellant. 

Further, there ere two matters regard- 
ing which the appellent gave evidence of 


such a character that their Lordships 
cannot accept his testimony regarding 


them. In the first place he says that he 
does not remember the respondent develop- 


.ing foot drop in his office and holding on 


to him for support, end in the second 
place he says that he did not look at the 
respondent's foot there. Having regard 
in particular to the respondent's evidence, 
which the Trial Judge accepted, this 
testimony frankly seems to their Lordships 
to be unworthy of credence. They are, 
therefore, not surprised that the Trial 
Judge evinced, in Mr. Wallington’s phrase 
“an indisposition throughout to rely cn the 
appellant's testimony.” If the evidence of 
the eppellant be not worthy of credit, it 
is manifest that his case must be difficult 
to establish. oe 

(3) Passing from the appellant's evidence, 
their Lordships now proceed to consider 
the competing theory of latent alcoholic 
neuritis advanced by the appellant, and 
supported by three medical witnesses on his 
behalf. Of these it is not unimportant to 
note that one—Dr. Ritchie—never saw 
the respondent, and that the other two 
saw him for the first time a week before the 
trial. 

Now, apart from the fect that the appel- 
lant did not treat the respondent for al- 
coholic neuritis, the appellant's theory 
suffers from this disadvantage-that it is 
based on speculation rather than on ex- 
perience. None of the witnesses adduced 
for the appellant have hed actual ex- 


‘perience of latent alcoholic neuritis pre- 


cipitated by shock. Sucha happening, on 
the evidence, is rare. The appellant's wit- 
nesses admit that, on their’ theory, 
the respondent's case was exceptional. 
These witnesses do rot cite one authentic 
case which lends full support io their 
theory. It is a scientific theory, based on 
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conjecture, Even aêsuming the theory to be 
sound, there is no evidence that the res- 
pondent was, in point of fact, suffering 
from latent aleoholic neurosis. His al- 
coholic history may have been such as to 
render this possible, but to hold that he 
in fact so suffered would be, as the learned 
Trial Judge truly points out, to pass from 
the region of inference lo the region of 
conjecture. ‘The case for the appellant, 
in short, rests on mere speculation. It 
Yequires for its establishment the concur- 
rence of two features—(a) the existence of 
latent alcoholic neuritis, (b) latent alcoholic 
neuritis lit up by soslight a shock.as an 
injection entails. Both these conditions 
must concur: and that, on the evidence, 
is highly improbable. 

It would, in their Lordships’ opinion, be 
profitless to attempt a detailed analysis of 
the medical evidence. That has been ex- 
haustively, and satisfactorily done by the 
learned Trial Judge. It may be sufficient 
to say that the respondent's symptoms 
were, in their Lordships’ judgment, con- 
sistent with the case which he made, end 
were by no means consistent only with 
the case sought to be made by the ap- 

pellant. 

In the result, their Lordships ere of 
Opinion that the respondents theory of 
his disablity, as supported by the medical 
evidence which he adduced, has not been 
displaced by the evidence adduced by the 
appellant. The former is clear, simple, 
and straightforward. The latter is specula- 
tive, theoretical and unconvincing. In 
any event, their Lordships are clearly of 
opinion that, the respective theories hav- 
ing been carefully and dispassionately 
weighed by the learned Trial Judge, and 
a clear conclusion in fact having been 
reached by-him, it would not be proper 
or safe, or in accordance with sound 
practice, that their Lordships should re- 
verse the conclusion in fact at which he 
arrived. The appeal, therefore, in the 
opinion of the Board, falls to be dismissed. 
The appellant must pay the costs of the 
appeal. Their Lordships will humbly advise 
His Majesty accordingly. 

N. Appeal dismissed. 
Solicitors for the Appellant :— Messrs. 
Druces & Attlee. 
_ Solicitor for 
Daphnes. 


the Respondent:—Mr. 
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Criminal trial—Jury—Charge—Essentials of—ft 
is impraticable to set forth evidence to the minu- 
test detail—Criminal Procedure Code (Act V of 
1898), s. 449—-Appeal against judgment of Judge 
Sitting with jury—Duty of Appellate Court—Full 
weight to unanimous opinions to be given—Approver 
—Corroboration~ Duty to caution jury about danger 
of convicting on uncorroborated testimony of accom- 
plice—Non-confessional statemeni—It should mot 
torn from context—Confession which is inadmis- 
sible should not be dissected to make parts admis- 
sible—Penal Code (Act XLV of 1860), s. 301-I[— 
Attack on spur of moment~Decth due to shosk, 
cumulative effect of various injuries—No intention 
to cause death—Offence. | 

In charging the jury it is impracticeble to set 
forth every bit of evidence on either side to the 
minutest detail and dilate onthe minor discrepancies 
or contradictions occurring in the evidence in a 
meticulous manner. It is idle to stress unduly the 
multitude of discrepancies and cintradictions which 
are bound to creep into the evidence of persons 
who observed the incidents happening in a village 
one after another or in diffarant places at the si me 
time and that, too, in an atinosphere of excit: meus 
and terror caused by the suddenness of the ata k. 
[p. 432, col. 1.] 

While on an appeal against the finding of a 
Judge sitting alone the appellant has to satisfy the 
Appellate Court that the Judge was wrong, un an 
appeal against a jury’s verdict following on a proc- 
perly directed charge, the appellant has the burden 
of showing that the verdict is unreasonable. 
Upon an appeal from a conviction founded on a 
jury's verdict the proper way of approaching it is 
to assume that the findings of fact are correct 
and reasonable and lay the burden on the appellant 
of showing them to be otherwise, In other words, 
the Appellate Oourt in reaching its conclusions 
must give full weight and consideration to 
the unanimous opinions of the Judge and the 
jury. Powell v. Streotham Manar Nursing Home (2), 
relied on. In re Veerappa Gounden (3), Emperor 
v. Vidyasagar Pande (4), Emperor v. Jagi Kar (5), 
Emperor v. Chiranji Lal (6) and Emperor v. 
Kankaya (7), referred to. Sheo Swarup v. Emperor 
(8), applied. [p. 483, col. 2; p. 434, col. 1.] 

t is in every case a question of fact whether 
the evidence of the approver or approvers is 
acceptable or not, lf the accomplice’s testimony 
carries conviction to the mind of the Judge as to 
its truth on its own intrinsic merits, there is in 
reality no need for any corroboration. In cases 
tried by jury it is invariably the practice to 
caution the jury of the danger of convicting upon 
an uncorroborated testimony of an accomplice or 
accomplices. Reg v. Tate (15), applied. [p. 434, col. 2.] 

Where the Judge has warned the jury about the 
danger of convicting on the uncorroborated testi- 
mony of an accomplice in clear and unequivocal 
terms, it cannot be held that there was any error 
in his charge to the jury. [¢bid.] 

Although any non-confessional statement made by 
an accused person to the Police, can be proved 
against the accused, still when such statement forms 
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part of a whole narrative given by the accused 
person, it ought not to be torn from its context. 
If the narrative, as a whole, gras in the nature of 
a confession the particular statement must incri- 
minate the accused when read with its context. 
The prosecution ought not to be permitted to single 
out of a confession some stray passages containing 
the admission of an accused against his own interest; 
a statement which is inadmissible, being a confes- 
sion, cannot be dissected so as to make its parts 
admissible to support the prosecution. Any rule 
to the contrary would be unsound in principle and 
highly unjust in practice. [p. 435, coL 2.] 

Where the attack was directed not against the 
head but against the body and the attack was made 
on the spur of the moment without premeditation 
and although every participant in the attack was 
actuated by the intention to inflict injury it was 
not expected thet he would weigh the violence of 
his blow and the medical testimony is to the 
effect that the death was due to shock which was 
the cumulative effect of the various injuries: 

Held, that in an unpremeditated joint attack, when 
each individual beats with a stick, anything more 
than the knowledge that their joint act in its 
cumulative effect is likely to cause death cannot 
be imputed to them collectively and that the inten- 
tion was not to cause death or to causs such 
bodily injury as is likely to cause death but there 
was knowledge that the cumulative iujuries ‘were 
likely to cause death and ths offence fell within 
the second part of s, 304, Penal Code. Reg v. 
Govinda (20). relied on. Emperor v. Ram Newaz 
(21) and Emperor v. Sipahi Singh (22), distinguish- 
ed. [p. 438, cole. 1 & 2] 

Held, also, that the concerted raid on the innocent 
and defenceless villagers, including the abominable 
conduct towards wumen was the more heinous and 
reprehensible by reason of the fact that it was 
perpetrated by British soldiers whose duty it is 
to protect the lives, persons and property of the 
inhabitants of India and that that duty they had 
shamefully betrayed and brought indelible dis- 
grace on their uniform and there was no scope for 
mitigating the penalty. [p. 438, col. 2.] 

Cr. A. tried by the Sessions Judge, Jub- 


-bulpore. 

Mr. K. L. Sheore, for the Appellant. 

Messrs. Vivian Bose, Standing Counsel 
and V. R. Sen, Publie Prosecutor, for the 
Respondent. 

Judgment.—Eleven persons who are 
all Privates of the King’s Regiment sta- 
tioned at Jubbulpore, were tried by 
juryin the Court of the Sessions Judge, 
Jubbulpore, for rioting in the course 
of which some of them were alleged 
to have committed arson, indecent assaults 
on women and to have violently attacked 
an individual with fatal consequences. 
They were—Thomas Byrne, George Henry 
Archbold, George Swanson, John Alpkon- 
sus Eustace Burke, James Dowdall, John 
Hancock, William Murtagh, Ernest Thorpe, 
George Thomas King, Albert Bates and 
Michael Joyce. The jury returned a ver- 
dict of not guilty in favour of Ernest Thorpe 
but guilty against Swanson under s. 148, 
Indian Penal Code, and against each of 
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the rest, guilty of rioting punishable under 
s. 147, and, additionally against Byrne 
and Murtagh, guilty under s. 354, Indian 
Penal Code, against Archbold guilty under 
s. 436, and Dowdall guilty under s. 302, 
read with ss.149 and 34, Indian Penal Code. 
The learned Sessions Judge accapted the 
unanimous verdict of the jury and direct- 
ed acquittal of Thorps end convicted each 
of the rest of the respective offences on 
which the jury Lad found him guilty and 
sentenced Dowdall to penal servitude for 
life and two years’ rigorous imprisonment, 
to run concurrently, and others to various 
terms of imprisonment. The prisoners 
have preferred separate appeals and this 
judgment governs the disposal of all of 
them. 

The case for the prosecution is that on 
Wednesday July 17, 1935, Private Kennedy 
of the King’s Regiment was severely handl- 
ed by some Indians at village Karondi. 
The particulars of the incident are im- 
material except in so -far that it evoked 
considerable resentment emong the soldiers 
of the regiment who freely discussed it 
that evening and the following day with 
the result that they concerted a plan to 
raid the village in retaliation for assault 
on Kennedy. The soldiers who intended 
to take partin that raid assembled close 
behind the butts of rifle range, all or most of 
them were armed with sticks—Swanson 
alone carrying a bayonet and a hatchet. 
The party which was 50 or 60 strong 
marched out to the village of Benda, which 
they mistook for Karondi, cn the evening 
of Thursday, July 18, 1935. They invaded 
the village breaking chattis, attacking 
houses and people with the result that 
some villagers, especially Dulare sustained 
injuries. Some attempted to set one or two 
houses on fire and actually set the roof of 
P. W. No. 11 Raghunath's house on fire. 
Come others attacked a cyclist Korai P. W. 
No. 9 and smashed his machine and again 
some others attempted an indecent assault 
on women by pulling off their saris and 
exposing their persons. 

Finally there was a violent attack made 
on one Bidhata who succumbed to the 
severe injuries inflicted on him. This man 
who was coming along with a party of 
villagers was stopped by the soldiers com- 
ing out of the village and one of them 
gave a blow on the left side of his neck. 
As he and his party proceeded, some of 
the soldiers seized Bidhata’s daughter 
Musammat Pyari P. W.No. 13 and be- 
laboured him when he tried to rescue her, 


439 

The prosecution alleged that Swanson 
had been armed with a deadly weapon, a 
bayonet, that Byrne, Burke and Murtagh 
had’ outraged the modesty of women and 
that Archbold had set fire toa house, and 
lastly, that Dowdall, Swanson and Joyce 
had been particularly concerned in the 
death of Bidhata, either because they had 
actually joined inthe attack on him or 
because they had been amongst the party 
of more than five persons round him, so 
that they were constructively responsible 
for Bidhata’s death which ensued. 

The learned Sessions Judge delivered 
an elaborate charge to the jury which 
substantially, though not wholly, contained 
a full and clear exposition of the law 
relating to the offences and summed up 
all the evidence for the prosecution and 
the defence with pertinent and apposite 
comments. 

The learned Counsel for the appellants 
‘has sought to essail the propriety or le- 
gality of the Judge’s charge to the jury 
from every conceivable angle of attack. 
We may in general obseive that it is im- 
practicable toset forth every bit of evi- 
dence on either side to the minutest de- 
tail and dilate on the minor discrepan- 
cies or contradictions occurring in the 
evidence in tke meticulous manner sug- 
gested by him. We think it is idle to 
stress unduly the multitude of discrepan- 
cies and contradictions which are bound 
to creep into the evidence of persons who 
observed the incidents. happening in the 
village one after another or in different 
places at the same time and that, too, in 
an atmesphere of excitement end terror 
caused by the suddenness of the attack. 

We shal. now deal with the broad points 
in the case which have a vital bearing 
on the ultimate decision out of a large 
number which the learned Counsel for the 
appellanis sought to press in the course 
of his argument. At the outset we shall 
deal with the important point which has 
a bearing on the power of this Court sit- 
ting asa Court of Appeal against convic- 
tions founded on the unanimous verdict 
of the jury. The case arises under s. 449, 
Criminal Procedure Code, which occurs in 
Chap. AKALI, containing special provi- 
sions relating to the cases in which Euro- 
pean British subjects are concerned. Ordi- 
narily under s. 418, Criminal Procedure 
Code, an appeal from a conviction in a 
trial by jury is restricted to matters of 
law only. In such cases, as. provided in 
S. 423 (2), Oriminal Procedure Code, the 
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Appellate Gourt is Hob authorised io alter 
or reverse the verdict of the jury unless 
it is found to We erroneous due toamis- 
direction by the Judge or to a misunder- 
standing onthe part of the jury of the 
law as laid down by him. These limita- 
tions on the powersofthe Appellate Court 
are removed bys. 449, Criminal Procedure 
Code, which clearly provides that notwith- 
standing anything containedin s. 418 or 
s. 423 (2) or Letters Patent of any High Court 
no appeal may lie to the High Court on a 
matter of fact as well as Ona matter of 
law. The terminology is so clear and de- 
finite that there is hardly any room for 
entertaining any uncertainty about the 
plenary powers of the High Court. It can- 
not, with due conformity to the law so 
clearly worded, refuse to enlertain an ap- 
peal on a matter of fact notwithstending 
that the jury's verdict is unanimous and 
concurred in by the Judge. Nevertheless 
the powers, unrestricted as they are, must 
be ‘exercised in accordence with the well 
recognised principles governing appeals in 
general. The learned Counsel for the ap- 
pellants particularly invites ‘our attention 
to the case of Emperor v. Bimal Parshad 
(1), which arose on a reference made by 
a Sessions Judge under s. 307, Criminel 
Procedure Code. The accused in that” case, 
en Indian, was tried by a special jury 
under the provisions of Chap. XXXII of 
the Criminal Procedure Code for the offence 
of bribery. The jury unanimously brought 
in a verdict of nob guilty but the Sessions 
Judge did not accept the verdict and ref- 
erred the case under s. 307 (1), Criminal 
Procedure Code, tothe High Court. Their 
Lordships of the Lahore High Court held, 
in view of the terms of s. 449, Criminal 
Procedure Code, that the finding of the 
jury ona question of fact cannot be treat- 
ed as final in a case arising under 
Chap. XX XIII ofthe Criminal Procedure 
Code. Itis, however, pertinent to notice 
that their Lordships made it abundantly 
clear at page 103* that due weight must 
be given to the opinions of the Sessions 
Judge and the jury. What.the attitude of 
the Court of Appeal should be is clearly 
pointed out in Puwell v. Streatham Manar 
Nursing Home (2), by such an eminent 
authority es Viscount Sankey, L. C. “It is 
perfectly true,” His Lordship , observes, | 

“that .an appeal is by way of re-hearing, but it 

(1) 6 Lah. 98; 88 Ind, Cas, 857; 1 Lan. Cas, 467; 
AIR 1925 Lah, 401; 26 Or. L J 1241, 

(2) (1935) A O 243;101-L JK B 304; 152 L T 
563; 79 SJ 179; 51 T-L R 289. 


*Page of 6 Lah, — | Bd]. 
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must not be forgottén that the Court of Appeal 
does not re-hear the witnesses. It only reads the 


evidence and re-hears the Cou&lsel. Neither is ita ` 


re-seeing Court. There are different meanings to 
be attached to the word ‘re-hearing’. For example, 
the re-hearing at Quarter Sessions is a perfect re- 
hearing because, althougn it may be the defendant 
who is appealing, the complainant starts again and 
has to make out his case and call his witnesses, 
The matter is rather different in the cass of an 
appeal to the Court of Appeal. Therethe onus is 
upon the appellant to satisfy the Court of Appeal 
that his appeal should be allowed..." 


Then his Lordship proceeds to indicate 
the difference between the manner in which 
the Court of Appeal deals with a judgment 
afler a trial before a Judge alone and a 
verdict after a trial before a Judge and a 
jury by saying that on an appeal against 
a judgment of a Judge sitting alone the 
Court of Appeal will not set aside the judg- 
ment unless the appellant satisfied the 
Court that the Judge was wrong, but that 
on an eppeal against a verdict if the evi- 
dence was such that no jury proparly 
directed could reasonably have. found a 
verdict in question, the verdict so -found 
will be set aside. Thus it is clear that while 
onan appeal against the finding of a Judge 
silting alone the appellant has to satisfy 
the Appellate Court that the Judge was 
wrong, on an appeal egainst a jury's ver- 
dict following on a properly directed charge, 
the appellant has the burden of showing 
that the verdict is unreasonable. That 
ordinarily is the view which has been fol- 
lowed in India in dealing with the verdicts 
of juries: see In re Veerappa Goundan (3), 
Emperor v. Vidyasagar Pande (4), Empe- 
ror v. Jogi Kar (5) and Emperor v. Chiranji 
Lal (6). This has.also been the estab- 
tablished opinion of this Court as will 
appear from Emperor v. Kankaya (7) 
wherein the principle is enunciated to the 
effect that the High Court will interfere 
with the verdict of the jury only when it 
is obviously perverse. or manifestly wrong 
or unreasonable. If when a Judge differs 
from a jury the jury’s verdict must prevail 
unless it is shown to be unreasonable or 
perverse and if on en appeal from the 
tinding of a Judge sitting alone it must 

(3) 51 M 956; 114 Ind. Cas. 353; 28 L W 575; 55 
ML J591; A IR 1928 Mad, 1186; (1929) M W N 185; 


30 Or. L J 317 (F B). 

- (4) 8 Pat. 74; 112 Ind. Cas. 363; A IR 1928 Pat. 

497; 9P LT 683; 29 Cr. L J 1035, 7 
(5) 57 © 1183; 129 Ind. Cas, 798; A IR 1981 

‘Ga. 15; 32 "Gr, L J 346; Ind, Rul, (1981) Cal. 

- (6) 5 Luck. 720; 124 Ind. Cas. 661; 7 O W N 376; 

31 Cr.LJ 719; Ind. Ral. (1930) Oudh 277; AIR 

1930 Oudh 334. 5 . : 

(7) 22N LR 42; 95 Ind. Cas, 309; A IR 1926 Nag 

208; 27 Or, L J 773, ga Ys 
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prevail unless it is shown to be wrong, 
ihere is no reason why the ‘appellant's 
burden should be less onerous when he 
seeks to impeach upon appeal any finding 
which the Judge delivers in concurrence 
with the jury. It might indeed be -said 
that the burden should be heavier to show 
that the jury’s verdict was unreasonable or 
perverse and that the Judge's acceptance 
of it was wrong. Whether a Judge. sits 
alone or with a jury he, in either case, has 
the advantage of hearing and seeing 
the witnesses and forming his own opinion 
as lo the weight on balance of their evi- 
dence. Since the law authorises the Judge 
to differs from the verdict and refer the case 
to the High Court with his opinion, it is 
but reasonable to postulate that the Judge 
is entitled to view the evidence in his own 
way uninfluenced by the opinion of the 
jury. The reasonab!e hypothesis on: which 
the Appellate Court should proceed would, 
therefore, be to treat the Judge's opinion 2s 
an independent one rather than one blind| y 
following the verdict of ‘the Jury. The 
latter hypothesis would be totelly repag- 
nant to the recognised conception of the 
Judge's duty unless it isto be suid either 
that the Judge has no duly lo exercise 
his independent judgment on a matter of 
fact or thathe is supposed ordinarily ‘to 
surrender his independence to the juty. 
Both these’ assumptions are ‘fundamentally 
unsound and contrary to considerations of 
propriety, reason’ and common-sense. | ‘We 
may in this Gonnection be on firm ground 
if we follow the’ principles: laid down by 
their- Lordships of the Privy Council in Sheo 
Swarup'y. Emperor (8), in respect of .ap- 
peals against acquittals under 5, 417, Ori- 
minal Procedure Code. Their Lordships 
after making it clear that there is no limi- 
tation placed upon the’ power of the High 
Court in en appeal filed under s.-417, 
Oriminel Procedure Code, laid down -the 
principle which must be observed in ‘deal- 
ing with the conclusions of the Court whose 
judgment is-under review, in these words:— 
“Bub in exercising the power conferred by 
the Code and before reaching its conclusions 
upon fact, the High Dae a a a 
i r wel 
vals ja pen a8 {D the views of the trial Judge as 


to the credibility of the witnesses; (2) the presump- 
tion of innocence in favdur of the accused; (3) the 


-ight of the accused to the benefit of any doubt, and 
(4) the slowness of an Appellate Court in disturbing 


6 A 645; 151 Ind. Cas. 322;-7R P C63; A 1 
pas PC 927; JOWN 1119: (1934) A LJ 905; 
40 LW 4367. (1934) Or. Ces. 1134; 15 P- L T607; 
(1934) M W N1017; 67° MLI 664; 600 L-d-276; 38 
U W N 15; 36 Bom, L R 185 (P 0), 
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the finding of fact arrived at by the Judge by seeing 
the witnesses,” 

This, as emphasised by their Lordships, 
is only a re-statement of the principles 
well-known and recognised in the ad- 
ministration of justice in regard to the 
exercise of power by a Court of Appeal. 
From the foregoing discussion we deduce 
the conclusion that upon an appeal from a 
conviction founded on a jury's verdict 
the proper way of approaching it is 
to assume. that the findings of fact are 
correct and reasonable and lay the burden 
on the appellant of showing them to be 
otherwise. 
the Appellate Court in reaching ils conclu- 
sions must give full weight and considera- 
tion to the unanimous opinions of the Judge 
and the jury. In the light of these prin- 
ciples we now proceed to deal with the 
main contentions raised on behalf of the 
appellants. 

Tt is urged that on the main issue relat- 
ing to the identity of the persons who took 
part in the rioting and the particular 
offences committed in the course of it, the 
only evidence was that of the approvers 
whose mutual corroboration without any 
independent evidence ought not to have 
been treated as sufficient for conviction. In 
a number of decided cases the testimony of 
one approver-was held admissible to corro- 
borate that of another: see Govinda v. 
Emperor: (9),.Rattan Dhanuk v. Emperor 
(10), Emperor v. Nilakanta (11), Aung Hla 
v, Emperor (12) and Nirmal Jeeban Ghosh 
v. Emperor (13). The illustration (b) 
appended to s. 114 which says that the 
Court may presume thal an accomplice 
is unworthy of credit unless he is corro- 
borated_in material particulars has never 
been and cannot be taken as overriding 
the plain provisions of s. 133 cf the Evi- 
dence Act, which expressly states that a 
conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony 
of an accomplice. Much stress is laid on 
the view taken in Mallu Marheta v. Emperor 
(14), in which the evidence of one accomplice 

(9) 17 N L R 113; 69 Ind. Cas. 257; 28 Cr. L J 673. 

(10) 8 Pat. 235; 113 Ind. Cas. 329; 9 P LT 672; A 
IR 1928 Pat. 630; 30 Cr. L J 137, 

(11D 35M 247; 14 Ind. Cas. 849; (1912) M W N 207; 
13 Or. LJ 305; 22 M L J 490;11 ML T1. Sup. 

(12) 9 R404; 135 Ind, Cas. 849; A IR 1931 Rang. 
. 35; (1931) Cr. Cas. 875; 33 Cr, L J 205; Ind, Rul 
(1982) Rang. 65. 

(13) 62 C 238; 157 Ind. Cas, 387; 39 GC W N 744: 
ATH 1935 Cal, 513;8R 0106; 36 Or. L J 1115; 
(1935) Cr. Cas, 889. ie 

(14) 16 NLJ 186; 146 Ind, Cas. 701; AIR 1933 
ie 352; 6 RN 98; 34 Cr. L J £213; (1933) Or, Cas. 
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was not considered sufficient to corroborate 
the evidence of another. In that case there 


_is a distinct ane at p. 189* viz., that the 


learned Judges who decided the case were 
unable to hold that the evidence of the two 
youthful approvers was above suspicion. It 
was on that account that they declined to 
accept their testimony without corrobora- 
tion. Itisin every case a question of fact 
whether the evidence of the. approver or 
approvers is acceptable or not. If the 
accomplice’s testimony carries conviction 
to the mind of the Judge as toits truth on 
its own intrinsic merits there is in reality 
no need for any corroboration. In cases 
tried by jurvit is invariably the practice 
to caution the jury of the danger of convict- 
ing upon an uncorroborated testimony of 
an accomplice or accomplices: see Reg. v. 
Tate (15), in England. This is also the 
invariable rule in India. If the jury is 
cautioned by the Judge the verdict cannot 
be set aside for the simple reason that there 
is no independent corroboration of an 
accomplice’s testimony. In the present case 
the learned Sessions Judge expressly warn- 
ed the jury in these words:— 

“At the same time it is an invariable rule of 
practice, both in England and in India, that the 
Judge should warn the jury about the danger of 
convicting on the uncorroborated testimony of an 
accomplice. It has been held that there is a radical 
where a Judge omits to give 
a warning. I, therefore,do warn you according- 

In view of the caution conveyed in such 
clear and unequivocal terms, we cannot 
possibly hold that there was any error in 
the learned Sessions Judge's charge to. the 
jury. : 

It is next urged that the evidence of the 
approvers was unreliable on account of 
some pressure brought to bear on them by 
the military authorities and that they men- 
tioned the particular names to save their 
own skins, or friends, and also to please 
their superior officers. It is also contended 
that the story related by them was the 
outcome of collaboration. All these points 
were put to the jury in detail and the 
appellants can have no ground of complaint’ 
against the learned Sessions Judge’s charge 
tothe jury. It is true that some sort of 
what the learned Sessions Judge describes 
as a “mild third degree method” was em- 
ployed but this circumstances will not make 
their evidence inadmissible as if it were a 
confession. We are unable to see why the 
approvers would concoct a false story and 


(15) (1908) 2 K B 680. 
“Page of 16 NL J.—[4d.] 
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implicate innocent persons, in the absence 
of some evidence to show that they bore any 
grudge against the partigular persons whose 
names they.mentioned. The pressure, if 
‘any, was brought to bear on the approvers 
to give a full and true account of the facts 
and not to induce them to give a false 
story. In the absence of very clear and 
positive evidence to indicate any motive on 
the part of the approvers to perjure them- 
selves against their fellow soldiers it must 
be held that they have correctly named the 
participants. It is not denied that the 
approvers themselves were present and 
participated in the crime. If so, they must 
naturally have witnessed what was done 
there and who were doing it. After con- 
sidering the approver’s evidence we are 
: unable to find thet the jury’s verdict was 
either wrong or unreasonable. We, there- 
fore, believe the approvers not only in 
regard to the events of that evening in 
general but also in regard to the identity 
of the particular persons who participated 
in them. 

It is next urged that the raid on the 
village occurred ‘late in the ev ening and in 
cloudy. weather and that consequently the 
visibility was very poor. This point also 
was prominently pressed on the attention of 
the jury in these words:-— 

“You will remember the statements of the various 
witnesses as to whether lamps were or were not lit 


and whether they could see clearly or not. You must 
draw your own conclusion.” 


When such a clear direction is given by 
the Judge to the jury they must be deemed 
to have given their close consideration before 
accepting the word of those witnesses who 
said that inspite of the dusk and the wet 
weather they were able to identify the 
persons. We have carefully examined the 
evidence of Blundell (P. W. No. 3), Shore 
(P. W. No. 4), Thompson (P. W. No. 5), 
Gopal (P. W. No. 6), Dulare (P. W. No. 8), 
Raghunath (P. W. No. 11); Owen (P. W. 
No. 14) and Madhu (P. W. No. 27) bearing 
on the point of visibility and we find no 
reason to differ from the opinions of the 
learned Judge and the jury. 

That all the appellants were participants 
in the raid has been clearly proved by the 
evidence of the approvers. The charge to 


the jury indicates the evidence produced ` 


against each of the accused as also that 
relating to the pleas of alibi. Respecting 
this part of the case a point is made by the 
learned Counsel for the appellants disput- 
“ing the admissibility of the evidence given 
“Dy the City Superintendent of Police (È. W, 
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No. 34) to the effect that when he examined 
the accused persons in the course of the 
investigation Archbold, Swanson, Dowdall 
and Hancock had not setup the story of 
alibi at the barracks. We see considerable 
force in this contention. Although any non- 
confessional statement made by an accused 
person to the Police, as held in Ganpati v. 
Emperor (16), can be proved against the 
accused, still we are of opinion that when 
such statement forms part of a whole nar- 
rative given by the accused person it ought 
not to be torn from its context. If the nar- 
rative asa whole was in the nature ofa 
confession the particular statement must in- 
criminate the accused when read with its 
context. The prosecution ought not to be 
permitted to single out of a confession somé 
stray passages containing the admissions of 
an accused against his own interest. The 
learned Sessions Judge relied on Barindra 
Kumar Ghose v. Emperor (17) and Legal 
Remembrancer v. Lalit Mohan Singh Roy 
(18). In the first mentioned case the state- 
ment as a whole was admitted as it was 
found that it did not amount to a confes- 
sion. In the last mentioned case a part of 
the confessional statement was no doubt 
admitted but it was because that statement 
led to the discovery of certain material facts 
and was, therefore, admissible under s. 27 of 
the Indian Evidence Act. No other ` autho- 
rities have been brought to our notice. In 
our opinion `a “statement which is inadmis- 
sible, being a confession, cannot be dis- 
sected soas to make its parte admissible 
to support the prosecution. Any rule to the 
contrary would be unsound in principle and 
highly unjustin practice. As the evidence 
of the City Superintendent of Police pre- 
sumably influenced the jury in weighing the 


‘evidence pertinent to the defence of alibi, 


we think it obligatory on usto review the 
evidence. 


Archbold examined Kennaugh (D. W. 
No. 6), Brogden (D. W. No. 7) and Murphy 
(D. W. No. 16), to prove that he was wit- 
nessing football match from 5-30 to 6-30 P. m. 


- and that he was in the barrack room for 


half-an-hour afterwards and then went to 
the canteen. The first two witnesses denied 
having seen Archbold at the watch and the 
last one who tries to support him is thorough- 
ly broken down in cross-examination. 


(16) 6 NUR 180; 8 Ind. Cas; 1181; 190r, LJ 
ol? toes C 467; 7 Ind, Cas. 359; 14 C WN 1114; 11 
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Fagy 49 C 167; 62 Ind. Cas, 578; 20WN 788; 4 
Or; T J 562; A IR 1922 Cal, 342, 
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` Swanson examined Wakefield (D. W. 
No. 8), and Fortune (D. W. No. 9) to prove 
ihat je was at the swimming bath from 
5-45 to 7-45 p.m. They say nothing to the 
point and their evidence is totally worthless. 
Kelly (D. W. No. 24) who had been called 
“by Thorpe to prove his presence in the swim- 
ming bath between 6 end 7-30 P. m. referred 
to Swanson in his crcess-examination, but 
he is contradicted by Marles (D.W. No. 25). 
Such evidence is obviously of no avail. 
Hancock and King gave no evidence in 
defence. The evidence adduced by Dowdall 
will be considered separately. 
We now proceed to examine the evidence 
against each accused individually. On be- 
-half of ‘Byrne and Murtagh who have been 
found guilty of outraging the modesty 
of women the evidence of the approvers is 
subjected tosome criticism. The evidence 
‘bearing on the point was clearly set forth.in 
the charge to the jury and that evidence has 


been beliéved by the juryes well as by: 


the Judge. We have keard nothing that is 
. material to induce us to takea different 
view. 
Some discrepancies in the evidence bear- 
ing on the point of Archbold having set 
‘fire to Raghunath’s house are pointed out. 
It is clear from the evidence of Raghunath 
(P. W. No. 11) that there were two attempts 
‘to set fire to two houses. , This is also clear 
‘from the evidence of the City Superintend- 
ent (P. W. No. 34). Conséquently when 
‘Percy (P. W. No. 2) speaks about ‘two sol- 
diers having tried to set fire to a house 
„at the entrance, ‘he clearly meant Madho's 
house. His evidence considered along with 
“the relative position of the two houses as 
“marked onthe map filed in the case goes 
‘to support the evidence of Shore (P. W. 
“No. 4). 
"The evidence adduced by ike prosecution 
against Swanson is ample and cogent. All 
the four approvers mention him as having 
` carried a bayonet. Jessop (P. W. No. 16) 
- actually saw Swanson leaving with a bayo- 
net that evening. It was clear and 
“ bright when he left but was wet and muddy 
when-ke brought it back. On instructions 
. given by Swanson himself Vickers (P. W. 
. No. 24) recovered it. This is corroborated by 
- Regimental Sergeant Major (P. W. No. 17). 
The evidence is quite consislent and rightly 
believed by the jury. As against Joyce 
‘there is the evidence of Blundell (P.W. 
No. 3), Shore (P. W. No. 4) and Thompson 
(P. W. No. 5), who all said that he was at 
‘the butts. Shore goes.further and says that 
ell the persons who had collected: at the butts 
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went to the village. He also saw Joyce in the 
group which stood round Bidhata. This 
eVidence was suffifient for the jury to hold 
that he had taken part in the raid. : 
Lastly we deal with the case of Dowdall 
which is not a simple one so far as the legal 
aspect is concerned. Dowdall’'s participa- 
ticn in the raid is affirmed. by all the ap- 
provers. Strenuous argument has been 
furnished on his behalf to prove his alibi 
but the evidence given by him in défence 
is by no means reliable and impressive. He 
pleaded thathe wasin the gymnasium for 
boxing training from 4-45 to 6-45 p. m., after 
which he returned to his barrack room 


end left for the school st 7-10 where he re- 


mained up to 9-20 p.m. Four persons in- 
cluding Dowdall, namely Collins, Sweeny 
and Thompson were alleged to have been 
engaged in boxing “for two hours in the top 
bay of barrack” No. 6, Collins hes not 
been examined. Sweeny (D. W. No. 15), and 
Themfson (D. W. No. 17) are admittedly his 
friends. The gymnasium is said to be a 
temporary one improvised fcr the purpose 
as it Was empty. Sweeny does not know if 
there are gymnasiums in other barracks ‘as 
he never went there. It is not credible that 
they would have spent two hours in conti- 
nuous training in the evening. Sweeny was 
not able to remember whether he. went‘for 
sparring on Friday evening. As regards 
his demeanour, the- learned Judge’ remarks 
that he hesitated in reply. Thompson ‘(D. 
W. No. 17) belongs to D Company and lived 
in the same barrack as Dowdall where ex- 
cept for a short interval they had. beén to- 
gether since 1932. From his own statement 
it appears that he was in the hospital frem 
May 15, till the end of July, but later con- 
tradicts himself by saying that he came 
back from ihe hospital some days before 
the raid, but he is unable to recollect how 
many days before it. He admits’ that he 
was in a weak state of health and ‘states 
that on that evening he did not-spar with 
anybody except Dowdall. Sutton (D. W. 
No. 18) who was on barrack room duty on 
the night of July 18 says that Dcowdall 
left the barrack room at about 4-30 buthe 
is unable to say whether ke went into the 
boxing bay or anywhere else. He is unable 
to swear whether Dowdell actually boxed 
that evening or went for a run. Then there 
ale two other witnesses, Shone (D. W. No. 19) 
and McGeehan (D. W. No. 20), both of 
whom say thet they went to ihe school at 
7 o'clock and that Private Dowdall fallowed 
them in quarter of an hour. None except 
the*three went to the school. The evéning 
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school was ordinarily held from 6-30 to 8 on 
Monday, Tuesday, Wednesday and ‘Friday, 
but not on Thursday. It îs pertinent to no, 
tice that Dowdall was not present at the 
special roll call made at 8 P. m. on that even- 
ing. The evidence is interested, artificial 
and far from satisfactory. It must, there- 
fore be held that Dowdall, as affirmed by the 
approvers, took part in the raid. 

From the evidence of Shore (P, W. No. 
4) read with the evidence of the Indian 
witnesses Pyare (P. W. No. 13), Buddhu, 
(P..W. No. 18), Gariba (P. W. No. 19) 
Tirasia (P. W. No. 20), Dukhia (P. W. No. 
22- and Chota (P. W. No. 29), it is 
clear that it was Dowdall who dealt the 
first blow to Bidhata across the back of 
his neck. Bidhata then tried to resist the 
soldiers who seized Pyare and was bela- 


boured by them. It is not clear whether- 


Dowdall took part in beating Bidhata again 
after he fell down. He was, however, 
undoubtedly one of the group which sur- 
rounded Bidhata and wculd be constructively 
liable for whatever offence was committed 
either under s.34or 9.149 or both. The 
main question is, what is the nature of 
the offence committed by that group? 
The learned Sessions Judge described it 
as murder in his charge to the jury, al- 
though at the end of it he gave a general 
direction that it was open to the jury to 
return a verdict of guilty under a minor 
offence covered by that major one, namely, 
culpable homicide not amounting to murder 
or grievous hurt instead’ of murder. The 
learned Sessions Judgs should have clearly 
explained the difference between “murder” 
and “culpable homicide” since the dis- 
tinction is too fine for laymen, as the 
members of the jury are, to understand 
without elucidation. We, therefore, consider 
this aspec: ourselves in orderto determine 
the character of the offence. 

It is vigorously urged 
Dowdall that the offence was nothing more 
than grievous hurt.. Regard being had to 
the circumstances and the manner in which 
the attack wes made it is futile to contend 
thet the party of assailants had no know- 
ledge thet death might ensue from the 
injuries jointly inflicted on Bidhata. When 
violence is used with theintention to cause 
death or knowledge that such a conse- 
quence might ensue, it ceases to be 
merely a cise of grievous hurt. The 
contention therefore does not merit serious 
consideration. 

The evidence discloses that the group 
consisted of 10 or 12 persons out of whom 
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3 or4 persons actually attacked Bidhste, 
Tt has not. been established by the evi, 
dence that Dowdall belonged to the smal 
group which inflicted the subsequent injuries’ 
There is clear and consistent evidence 
given by the Indian witnesses that Bidhata 
was first hit across the neck by a soldier. 
and that he, notwithstanding the injury, 
was trying to run away along with the 
other villagers. It was when the soldiers 
seized his daughter Pyare and he resisted 
that he was subjected to a fresh attack 
by the small group of soldiers whose 
identily is not known. Section 34 speaks 
of a common intention and not common 
object. The intention means. an intention 
to commit the crime actually committed, 
namely the joint attack on Bidhata. In 
the absence of evidence to show that 
Dowdall joined in that particular attack 
the intention of the joint assailants could 
not be imputed to him. Section 34 denotes 
participation in section as contra-distinguish- 
ed from s. 149 which only implies membership 
of the assembly. at the time of the com- 
mitting of the offence: see Barendra Kumar 
Ghose v. Emperor (19). That section cannot 
come into play against Dowdall. Although 
he may not have participated in that 
particular attack he had himself beaten 
him on the neck and laler, after the. 
assault, turned him over with his foot, 
which clearly indicates his presence through- 
out the assault and that he was animated 
by the common object of that assembly 
which gathered round him when he was 
attacked. He cannot therefore escape from 
the constructive liability under section 
149. The main question, however, is whether 
the joint attack constituted the offence of 
murder ot only culpable homicide not, 
amounting to murder. It is not suggested 
here that there was eny intention to cause 
death. It was nodoubt sought to be 
proved in the lower Court that a bayonet, 
was used but that attempt failed as Dr. 
Metha, the Medical Officer (P. W. No. 36) 
stated that none of theinjuries indicated. 
its use. Throughout the raid there was 
nothing to show that the assembly intend- 
ed to murder anybody. Neither the 
bayonet nor the hatchet was ever used to 
attack anyone. Tne fact that these lethal 
weapons were not’ used goes to confirm 
the evidence of the witnesses who say 
that the object of the raid was to beat 
(19) 52 O 197 at p. 212; 83 Iad, Cas, 47: 290 W 
N ist; AIR 1923 P Cl; (925) M WN 26;LR6 
APOL 26P LR 50; 27 Bom. L RlB 6 PLT 
163; BAL J 314; 410 LJ 240; 48 ML J 543; 589 
LA 40 (P O). : 
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the villagers. Consequently when the 
soldiers attacked Bidhata it must be presum- 
ed that the object was to beat him but 
28 it was a joint attack and six ribs were 
fractured, four of themin two places, they 
must also be presumed to know that it 
was likely to cause death. This brings 
the case within the purview of culpable 
homicide, but for culpable homicide tobe 
murder, there must be intention of causing 
such. bodily injury ae is sufficient in the 
ordinary course of nature to cause death. 
This has to be inferred from the nature of 
the injuries and the weapons used, Ac- 
cording to the evidence of the Assistant 
to Civil Surgeon (P. W. No. 36) there were 
in all seven injuries, butinjuries Nos. 1, 2,5 
and 7 were not serious enough to cause 
death. The injuries Nos. 3,4 and 6 were 
of a grave nature. The sticks that were 
used’ were about 1" to 14" thick. The 
attack was not directed against the head 
but the body. The learned Sessions Judge 
in his charge to the jury explained that 
each injury by itself could not be fatal 
but the cumulative effect of the injuries 
was such as was likely to cause death. More- 
over, the attack was made on the spur 
of the moment without premeditation and 
although eyery participant ‘in the attack 
was actuated by the intention to inflict 
injury, it was not expected that he would 
weigh the violence of his blow. Now, in 
‘an unpremeditated joint attack, when 
each individual beats with a stick, any- 
thing more than the knowledge that their 
joint act in its cumulative effect is likely 
to cause death cannot be imputed to them 
collectively. The distinction between the 
knowledge that an injury is likelyto cause 
death and one that is sufficient in ordin- 
ary course of nature to cause death is, 
though subtle,real. It isindeeda question 
of probability, which depends on the nature 
of the weapon used and the _ particular 
part of the body against which it is used. 
As wes pointed out by Melvill, J., in 
Reg. v. Govinda (20), 

“A blow from the fist or a stick on a vital 
part may be likely to cause death; a wound from 
a sword in a vital part is sufficient in the ordi- 
nary course of nature to cause death.” 

As observed in the ssame- case, the 
former is culpable hcmicide- ‘and the 
latter is murder. The learned Sessions 
Judge relied on Emperor v. Ram Newaz (21), 
and Emperor v. Sipahi Singh (22). In both 

(20) 1 B 342, 

(21) 35 A 506; 21 Ind, Cas, 663;11 A L J €04; 14 
Cr. L J 615. 


(22) 45 A130; 71 Ind. Cas. 234; 20 A L J 900; AIR 
1923 ‘All 88; 14 Or, Ld 106. 
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these cases the victim's head was smashed 
and it was rightly held that a concerted 
attack directed against the head which 
was smashed was with the knowledge that 
the injury which they were inflicting was 
sufficient in the ordinary course of nature 
to cause death. These cases, therefore, have 
no bearing on the present case in which 
the medical testimony is to the effect that 
the death was due to shock which was 
the cumulative effect. of the various in- 
juries. The intention was not to cause death 
or tocausesuch bodily injury as is likely 
to cause death but there was knowledge 
that the cumulative injuries were likely to 
canse death. The offence falls within 
the seccnd part of s.304, Indian Penal 
Code. The maximum sentence for this 
offence is rigorous imprisonment for 10 
years. We therefore hold that Dowdall 
was guilty of culpable homicide not amount- 
ing to murder punishable under 304, Part 
Il, read with s. 149, Indian Penal Code, and 
reduce his sentence to seven years’ rigorous 
imprisonment which will run concurrently 
with the sentence of 2 yeers’ rigorous 
imprisonment passed for rioting. We 
acquit him of the charges under s. 302 
(34) and 302 (149), Indian Penal Code, 

With the ebove modification in the case 
of Dowdall, we confirm the convictions of 
all the rest. As to thesentences we see 
no reason tointerfere. The concerted raid 
on the innocent: and defenceless villagers, 
including the abominable conduct towards 
women wes the mote heinous and repre., 
hensible by reason of the fect that it 
wes perpetrated by British soldiers whose 
duty it is to protect the lives, persons 
and property of the inhabitants of this 
country. That duty they have shamefully 
betrayed and brought indelible disgrace on 
their uniform. Jn awarding sentences, the 
learned Sessions Judge took into considera- 
tion the recommendations for leniency made 
by the jury and we are unable to find 
eny scope for mitigating the penalty. | 

The result is that Dowdall’s appeal is 
partially allowed and the other eppeals are 
dismissed. 


N. One appeal partially allowed. 
Other appeals dismissed, ` 
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PRIVY COUNCIL 
Appeal from the Supreme Court of 
Palestine 6 
February 27, 1936 
LORD Arkin, LORD ALNGSS AND LORD 
MAUGSAM. 
ADIB EL HINNAWI— APPELLANT 


VETSUS 
YACOUB FAHMI ABU EL HUDA EL 
FARUQI—RESPONDENT 

Promissory note—Inadequacy of consideration— 
Whether affords a relevant answer to a demand 
upon the note—Burden of proof. 

Where in an action for money due on a promissory 
note, the defendant pleads that no consideration 
was given, the inadequacy of consideration does 
mut afford a relevant answer to a demand upon the 
note and itis not forthe Court to inquire into the 
adequacy of the consideration, but to consider whe- 
ther or not any consideration was given. The onus 
of proof that no consideration had been given is on 
the defendant. 

Messrs. John Morris, K. C. and Arihian 
Davies, for the Appellant. 

Messrs, B. B. Stenham 
Whitworth, for the Respondent. 

Lord Alness.—This is an appeal from 
a judgment of the Supreme Court of 


and Frank 


Palestine, dated April 5, 1932, reversing - 


a judgment of the District Court of Jaffa, 
dated ,November 9, 1931, and entering 
judgment for the respondent against the 
appellant for the equivalent in Palestine 
currency of £H4,000, with interest and costs, 
The action out of which the appeal 
arises was begun on February 7, 1928, in the 
District Court of Jaffa by the respondent, 
who was the widower of one Fatmeh 
Mohamad el Hinnawi, against the appel- 
lant, as the heir of Fatmeh, claiming 
payment of the said sum of £44,000, 
which was alleged to be due to the re- 
pondent upon a promissory note, dated 
November 7, 1926, and interest. The de- 
fence offered by the appellant, called his 
“statement of reply”, was in substance (1) 
that the promissory note was not exe- 
cuted by the said Fatmeh, and (2) that 
there was no consideration for the note. 
On March 18, 1928, the action was 
heard before the District Court of Jaffa, 
when it was dismissed on the grounds 


(1) that the promissory note was invalid,’ 


and (2) that in law the respondent was 
not entitled to establish that the deceased 
had made the note. 


On May 21, 1928, the respondent ape. 


pealed from the said judgment to the 
Supreme Court of Palestine. On Febru- 
ary 5, 1929, the Court unanimously al- 
lowed the appeal, and set aside the 
judgment of the District Court. They 
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remitted the action to the District Court 


for comparison of the finger prints on the > 


promissory note with authenticated finger 
prints .of the deceased, and for hearing 
evidence with regard to the making of 
the note; and they further ordered that, 
in the event of the District Court being 
satisfied that the note was duly executed, 
the question whether consideration was 
given, therefor, or not should be taken 
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into account, and a fresh judgment, given. , 


On March 31, 1929, the case again came 
on for hearing before the District Court 
of Jaffa, when evidence and argument 


were duly heard. On July 25, 1929, the. 


District Gout found in fact that the finger 
print on the note was that of the deceas- 
ed Fatmeh, and they entered judgment 
for the respondent against the appellant 
for £154,000 and costs. The District Court, 
however, omitted to deal with the question 
of whether consideration had been given 
for the note, as, in the circumstances 
they were directed to do. 


On February 3, 1930, the appellant ap- . 


pealed from that judgment to the Supreme 
Court of Palestine. He pleaded inter alia 
that no consideration for the promissory 
note had been given, and pointed out 
that no decision on that matter had been 
given by the District Court. On May 26, 1931, 
the appeal was heard by the Supreme 
Court of Palestine, when they remitted the 
case to the District Court of Jaffa, in order 
that the question whether consideration 
had been given for the promissory note 
might be considered, and, after evidence 
being given, if that should be thought 
necessary, be determined. The District 
Court heard evidence on the matter, and, 
on November 9, 1931, they delivered judg- 
ment. They held that there was no. real 
consideration for the promissory note, and, 
being of opinion that the services render- 
ed to the deceased by the respondent were 
not equivalent to the value of the note, 
they dismissed the action. 


The respondent appealed to the Court 
of meee: and, on April 5, 1932, that 
Court allowed the appeal, set aside the 
judgment of the, District Court, and entered 
judgment in. favour of the respondent; 
with costs. The Court of Appeal held 
that the burden was on the appellant to 
show that no consideration had been given 
by the respondent for the note, and that 
that defence had not’ been made out. 
They further held that it was not for the 
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“ Court .of first-instence to enquire into the 
adequancy of thé consideration for the note, 


but..to consider whether or not there had 


or -had not. been any consideration given, 


By orders dated May 26, 1932, and 
September.17, 1932, the appellant obtained 
leave to appeal to His Majesty in Council, 
and the appeal has now been heard. 


. The appellants Counsel argued (1) that 


there.was no consideration given for the pro~’ 


missory note, and (2) that the promissory 
note. was obtained by undue influence on 
the part..of the respondent—particularly 
in view .of the relationship of husband and 
wife which subsisted at the 

when the., note was made between 
respondent and the deceased Fatmeh. 


the 


With regard to the first. ground of ap- 
peal, their Lordships are satisfied that 
consideration'twas given for the promissory 
note, and that, the judgment of the Court 
of Appeal on 
able. They are further of opinion. that, 
haying, regard to the terms of the promis- 
sory: note, the alleged inadequacy of con- 
sideration, affords no relevant answer toa 
demand, made upon it. With regard to 
the. plea. of. undue influence, their Lord- 
snips are. ofsopinion that, inasmuch as the 
plea. was not pressed in the Courts, below, 
with the-result that there is neithsr specific 
evidence nor any ‘direct finding with re- 
` gard to it, they are absolved from the 
necessity of, dealing with the matter in 
detail, now.. It is manifest from the pro- 
ceedings that, it was open to the appel- 
lant, to have urged the plea in the Courts 
helow to an issue—in other words, to have 
claimed and obtained a judicial decision 
upon it. The appellant omitted to do this, 
and.it is, therefore, quite impossible, in 
their Lordships’ opinion, on the materials 
available. to them, to set aside the judg- 
ment. appealed against, and to affirm the 
plea of undue influence. Their Lordships 
are further of opinion that, having regard 
to. the sum at stake between the parties, 
and: to. the protracted character of the 
litigation regarding it which ensued, it 
would not be reasonable- or proper 
for.the,,Board now to make a remit.. for 
enquiry into the question of undue. influ- 
ence, as .they were invited by the appel- 
lant to do, and they must accordingly de- 
line, to take that course. In--the circum- 
tances: recited, the appeal ‘fails, and the 
appellant must pay the costs-of it. Their 
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that point is unassail-- 
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Lordships will humbly advise His Majesty 
accordingly, 
N. Appeal dismissed. 
Solicitors for “he Appellant:—Messrs. 
Herbert Oppenheimer Nathan Vandvke < 


Mackay. 
Solicitors for. the Respondent :—Mr. 


Samuel Sebba. 
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PRIVY COUNCIL 
Appeal from the Lahore High Court 
March 5, 1936 
Lorp BLANESBURGH, LORD ATXIN AND 
SIR LANcELOT SANDERSON 
Firm NANNHE MAL-JANKI DAS— 
APPELLANT 
versus 
Tas PUNJAB NATIONAL BANK, 
Limitep, DELHI—RESPONDENTS 

Contract—Joint family firm—Deposit in Bank by’ 
manager of firm—Disputes between manager of 
firm as representing one branch and manager of . 
another branch—Agreement between them—Arbitra- 
tion clause—Posttion as to business pending arbitra- 
tion—Construction of agreement. 4 

A certain sum of money was deposited in a Bank 
by B as manager‘of a joint family firm and malik 
of the joint family. An agreement between B the 
manager of abranch of a joint Hindu family and 
N the manager of another branch, after reciting 
that owing to the differences the | parties were ` 
desirous of having partition effected of the busi- 
nesses, and movable and immecvable property of 
the joint family and that resort to arbitraticn was 
necessary to settle differences, the appointment was. 
agreed of H as sole arbitrator, witha direction to, 
have due regard to certain points on which 
agreement had been reached, proceeded to state in 
para. 7 as follows, ‘It has been settled between. 
the. parties that up to the decision and partition 
the. business and dealings. of the family of what-. 
ever nature they may be would continue in the 
present condition. But till the completioa of the 
partition the arbitrator shall.be authorised to make, 
suitable arrangements temporarily in the business 
if it requires alterations or pass an order which he 
deems proper.” : 

Held, that the. conclusion that under/el. 7, 
pending the result of the arbitration, B was left in 
management of the firm as before and that the, 
Bank was bound by his direction to deal with any, 
deposit with it on the firm’s account, could not be 
drawn from the vague words of that clause of the_ 
agreement especially in their connection with, the” 
final reference to the aribtrator, especially as B 
made no attempt to establish that the demand was 
made by him as manager of the firm or for any 
purpose of the firm's business. The conclusion was. 
that the demand was made by the appellant in his, 
own interest, and in anticipation an amount for, 
charity which he was ultimately to receive. 

Held, also that the action. of the Bank - was 
throughout entirely correct.. i 


Mr. W. Wallach, for the Appellant. 
- Messrs.: DeGruyther, K: C: and..S. P. 
Khambatta, for the Respondents. : 
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Lord Blanesburgh—Their Lordships 
do not think if necessary in this case to hear 
learned Counsel for the gespondent Bank. 
It has been made clear to them by the 
statement of Mr. Wallach that he can, on 
behalf ofthe appellant, effectively raise 
one question only for their Lordships’ con- 
sideration : namely, the effect of para. 7 of 
the agreement of December 22, „1926, to 
which reference will presently ‘be made. 
If he fails in view of that clause which he 

has ably presented to the Board, it is mani- 
` fest, in their Lordships’ judgment, and he 
agrees that the appeal cannot succeed. 

And the question is a short one. All the 
facts are stated clearly inthe judgments 
under review. Their Lordships can indicate 
very briefly such of them as should be stated 
in order to explain how it is that the one 
question arises which remains for their deter- 
mination. 

There was in 1926 a joint undivided 
Hindu- family possessed of inter alia a joint 
family : business with the firm name of 
“Firm Nannhe Mal-Janki Das"—to be re- 
ferred, to as the firm. It is convenient to 
describe the appellant, Benarsi Das, as re- 
presenting one branch of the joint family : 
and his nephew, Nanak Chand, as repre- 
senting the other. Benarsi Das was the 
manager of the firm andthe malik of the 
joint family. On April 17, 1926, Benarsi 
Das, as such manager andin the name of 
the frm deposited with the respondent Bank 
a lekh of .rwpees to carry interest at the 
rate of 6 per cent. per annum. Notice to 
that effect having been given the deposit 
was repayable in six months—that is to say, 
on October 17,1922. From the date fixed 
for rep3yment, as was stated on the face of 
the receipt, interest ceased. 

. By para. 3 of a memorandum endorsed 
on the receipt it was provided that the 
document must be produced before any 
payment could be made thereon and that 
deposit receipts intended tobe renewed 


should be sentinat the due rate to pre-' 


vent loss of interest. 

Before October 17, 1926, the date of the 
maturity of the receipt, differences had 
broken out, between the appellant, Benarsi 
Das, and his nephew, Nanak Chand, anda 
partition of the joint family property was 
resolved upon. between them, including a 
reference to arbitration to settle details. 
This arrangement was ultimately embodied 
_in the formal agreement already referred 
to dated Deceber 22, 1929. That agreement 
was: expressed to be made between Benarsi 
Das for himself and as guardian of his 
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minor sons, etc., first party: and Nanak . 
Chand, for himself and others of his im- 
mediate relatives named, second party. 
After .reciting that owing to the differences 
already referred to the parties were de- 
sirous of having partition effected of the 
business, and movable and immovable 
property of the joint family and that resort 
to arbitration was necassary tosettle differ- 
ences, the appointment was agreed of Lala 
Hazari Mal, as sole arbitrator, with a direc- 
tion to have due regard to certain points on 
which agreement had been reached. 

Their Lordships refer to four of these :— 

1. The first party andthe second party 
were to have one equal half share each. 

2. Out ofthe joint moneys one lakh of 
rupees was to be assigned to Benarsi Das, 
first party, for purposes of charity. 

4. The arbitrator was to partition the en- 
tire movable and immovable property 
in equal half shares and award posses- 
sion thereof. 

Clause 7, on which the appellant Benarsi 
Das pointedly relies, is as follows :— 

“7, It has been settled between the parties that 
upto the decision and partition the business and 
dealings of the family of whatever nature they 
may be would continue in thə present condition. 
But till the completion of the partition the arbitra- 
tor shall be authorised. to make suitable arrange- 
ments temporarily in the business if it requires al- 
terations or pass an order which he deems. 
prop2r. 

Now itis not disputed on behalf of the 
appellant Benarsi Das that cl. 4 of that 
agreement effectually precluded either him- 
self or Nanak Chand, pending the final 
award, from claiming or taking possessicn 
of the entirety of any of the joint family 
property, and if, what the appellant after- 
wards did, in effect amounted to the as- 
sertion by him of such a claim to the 
lakh of rupees deposited with the Bank as 
above stated, it is clear on that ground alone 
that this appeal must fail. 

What happened was this : 
deposit being due on October 17, 
1926, on October 2, 1923, a notice was 
given to the Bank on behalf of Nanak. 
Chand stating in effect that he was one 
of the proprietors of the firm and that no 
moneys on deposit in the firm name were 
to be paid to anyone on its behalf with- 
out reference to him. 

This notice was repeated in terms more 
explicit on December 31, 1926,. and 
March 9, 1927. In the notice of Decem- 
ber 31, Nanak Chand himself states that 
he was an equal partner in the firm with 
Benarsi Das: he makes reference to the then 
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pending arbitration and he encloses what 
he describes as an extract from the agree- 
ment of December 22, 1926. It was con- 
ceded on behalf of the appellant that the 
Bank had as from that date full notice of 
the agreement and of all its relevant con- 
tents: cl. 4 no less than cl. 7: 

On Ochober 9, 1926, the: Bank" in 
usual form gave notice to. the firm that the 
deposit would fell due for re-payment on 
17th and it asked if the firm desired 
to withdraw or renew the deposit. Whe- 
ther any verbal reply to that notice was 
réturned by Benarsi Das may be doubted, 
but certainly no written response was 
made by him until March 11, 1927, when 
he wrote to the Bank intimating that the 
deposit was to be renewed, but not re- 
turning the receipt. This the Bank, 
by a reply of the same day, declined to 
do on interest. It pointed out that no re- 
newal request had previously been made even 
by Benarsi Das, and it steted further that it 
was prohibited by Nanak Chank from deal- 
ing with the deposit without his consent. 

No attempt was made by Benarsi Das 
to come to any~agreement on the subject 
with Nanak Chand nor did he make any 
application to the arbitrator to make any 
order under cl. 7 or otherwise. Only on 
February 27, 1929, nearly two years later, the 
suit out of which this appeal arises was com- 
menced, By it the firm claiming by Benarsi 
Das as manager and karta of the undivid- 
ed Hindu family claimed from the Bank 
Rs 1,16,875, being tha amount of the 
deposit with accrued interest thereon. 

In the course of the proceedings, with 
the concurrence of Nanak Chand, who was 
brought before the Court for the purpose 


of recording his assent, the lakh of rupees . 


with interest to October 16, 1926, was on 
the joint signatures of Nank Ohand and 
Benarsi Das paid by the Bank and an 
issue was thereupon directed to ascertain 
whether the firm was entitled to claim from 
the Bank interest after that date. 

On that issue the Senior Subordinate 
Judge at Deihi found in favour of the 
firm, but the High Court at Lahore on 
appeal by the Bank recalled the decree of 
the learned Subordinate Judge and by 
decree of March 15, 1933, dismissed the 
suit with costs. Hence this appeal. 

Tt is unnecessary to go into the grounds 
of decision below, because it was finally 
conceded on behalf of the appellant, Benarsi 
Das, as already indicated, that unless he 
could affirmatively show that the Bank was 
in default when it refused to accede to 
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this demand of March 11, 1927, it was 
impossible for the appellant to maintain 
any claims agains® the Bank either for 
further interest or damages. 

It was contended for Benarsi Das that 
under cl. 7 of the agreement of .Decem- 
ber 22, 1926, he, Benarsi Das, pending the . 
result of the arbitration was left in manage- . 
ment of the firm as before and that the 
Bank was bound by his direction to deal 
with any deposit with if on the firm’s ac- 
count. 

Their Lordships are quite unable to draw 
that conclusion from the vague words of 
that clause of the agreement especially in 
their connection with the finel reference 
to the arbitrator. Moreover, Benarsi Das 
has made no attempt to establish that the - 
demand was made by him as manager of the 
firm or for any purpose of the firm’s busi- 
ness. Rather are their Lordships driven to 
conclude that the demand was made by 
the appellant in his own inlerest, and in 
anticipation of the lakh for charity which 
he was ultimately to receive. i 

But apart from all that it was impossible 
for the Bank, in face of the protest of. 
Nanak Chand and with the agreement of 
December 22, 1926, before it, to deal with 
the appellant's demand otherwise than it 
did. It appears to their Lordships, indeed, 
that the action of the Bank throughout 
has been entirely correct. The Bank 
has been never in default in any particular. 
It has paid all interest which it was by its 
contract bound to pay—and that in dus 
time. It is a misfortune to the joint family for 
which the appellant, Benarsi Das, is entirely 
responsible that by a prompt arrangement 
made with Nanak Chand on the terms 
reached in the suit he did not secure for 
the family the interest on a lakh of rupees 
which has for so long been lost. 

In their Lordships’ judgment the suit of 
the appellant's has throughout been entirely 
misconceived, and they will humbly advise 
His Majesty that this appeal be dismissed 
and with costs. 

N. Appeal dismissed. 


Solicitors for the Appellant.—Messrs. Hy. 
S. L. Polak & Co. 4 

Solicitors for tho Respondents.—Messrs, 
Nehra & Co. 
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LAHORE HIGH GOURT 
First Civil Appeal No. 2021 of 1929 
May 20, 1922 
Darre SINGAT AND AGHA HAIDAR, JJ. 
Tar GUARDIAN ASSURANCE COMPANY, 
LIMITED—DEFENDANT—APPELLANT 
VETSUS v 
J. RUSTOMJI & COMPANY AND anoTazR— 


; PLAINTIFFS—RESPONDENTS 

Insurance—Fire insurance—Grossly exaggerated 
and fraudulent claim—Effect—Joint insurance— 
Fraud of one, whether affects the others. 

In the case of a joint insurance the fraudulent 
claim of one of the persons assured would equally 
affect the other persons though the insurable interests 
ofthe assured were different. 

Where A and B jointly insured certain premises 
against loss by fire with the defendant company and 
A madea claim for a sum of Rs. 4,00,0C0, and it 
was found that except for a sum of Rs. 45,000 which 
was admitted by the insurance company the claim 
was grossly exaggerated and was fraudulent : 

Held, that the plaintiff's claim failed entirely. | 

MO. A. from the decree of the Subordi- 


nate Judge, First Class, Lahore, dated 
July 16, 1929. 
Messrs. W. W. K: Page and Ishar 


Dass Khanna, for the Appellant. 

Messrs. C. Bevan Petman, Tirath Ram, 
H. J. Rustomji, Muhammad Akbar Khan 
and Gauri Shankar, for the Respondents. 

Dalip Singh, J..-On December 25, 1926, 
a fire occurred in the Flour Mills of 
plaintiff No. 1, situate at Badami Bagh, 
Lahore. As a result of the fire it was alleged 
that certain stocks of wheat and wheat pro- 
ducts and gunny bags in bales stacked in 
godowns, called for the purpose of this suit 
Nos. I, J,T and X, were totally burnt. The 
said godowns and stcck inside them were 
insured under policies, whose numbers are 
given at Vol. I, p. 2 of the printed paper 
book, Nos. A-2 to A-5, for Rs. 3,25,000. 
Besides this there was a policy No. A-6 for 
empty gunny bags in bales only, for 
Rs. 55,000, the total insurance amounting 
to Rs. 3,80,000. The policies are printed in 
detail in Vol. IN, pp. 326, 336, 344, 348 
and 351. The conditions are printed in 
Vol. JIE at p. 328 and the only important 
condition to notice for the purposes of this 
appeal is condition No. 13 at p. 331. These 
policies were renewed from time to time, 
but it has been conceded before us that the 
final policies were joint policies on 
behalf of both plaintiff No. 1, namely, 
Seth Rustomji, the proprietor of the Mill 
and owner of the stock, and plaintiff 
No. 2, the Central Bank of India, Limited, 
to whom the said stocks were hypothecated. 
The “said policies had been assigned by 
plaintiff No, 1 to plaintiff No. 2 in a form 
which, it is conceded, shows an absolute 
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assignment. These assignments are print- 
ed at Vol, II, pp. 335, 346, 350 and 354. 
The last renewals are printed in Vol. DI, 
pp. 338, 339, 346, 350 and 353. 

The two plaintiffs put in a claim on the 
stocks destroyed which is printed in Vol. IV, 
at p. 4. The total stock destroyed was 
valued at Rs. 3,50,282-14-0. 

Another claim as regards the loss of the 
gunny bags, which was in addition to the 
previous claim, is printed at Vol. IV, p. 8. 
‘The total loss on new empty bags destroyed 
was put at Rs. 60,663-15-0. 

The defendants, the Guardian Assurance 
Company, Limited, repudiated the claim by 
a letter, printed at Vol. II, p. 1, dated 
October 17, 1927. Compare also a letter of 
the same date printed at Vol. IV, p. 67. 

Thereupon, the plaintiffs fled the present 
suit on December 21, 1927, the original 
plaint being printed at Vol. I, p. 1. In 
that plaint the total claim was put ab 
Rs. 4,00,946-13-0. Interest was claimed on 
this sum at 6 per cent. per annum from the 
date of the fire to the date of the suit which 
amounted to Rs. 24,000 and the plaintiffs, 
therefore, claimed 2 decree for 
Rs. 4,24,663-15-0, against the defendants 
with future interest and costs. 

The original written statement is printed 
at p. 5 of Vol. I and therein the defendants 
admitted the fact of-the fire, admitted 
repudiation of liability and based their 
repudiation on conditions Nos. 11 and 18 of 
the said policies. 

The replication is printed at p. 8. 

The plaint after some time was ordered 
to be amended and the amended plaint is 
at Vol. I p. 21. The claim was there 
put in the alternative on behalf of 
plaintiff No. 2. An objection was taken 
by the defendants that the plaintiffs 
had included policy No. A-1, which referred 
to a different godown, and an amended 
written statement was put in, which is 
printed at p. 28, Vol. 1. Paragraph 11 of 
this written statement pointed ont that the 
fraud elleged was gross exaggeration of the 
claim so as to amount to a fraudulent 
claim and to the use of false declarations 
in support of this claim. Nine documents 
were specified as being such false declara- 
tions. The replication of the plaintiffs ig 
at p. 31. They admitted the objection about 
the policy No. A-l, and a further written 
statement was filed by the defendant printed 
at p. 34. 

Issues were framed, printed at p. 38. 
Vol. I. The first two issues do not concern - 
us. Issue No, 3 was: 
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“What was the amount of the loss caused 
by the fire in gcdowns Nos. I. J.T and X," 
the onus being on the plaintiffs. 


‘Issue No. 4 has not been pressed before. 


us.in appeal and does not concern us. 
Issue No. 5 was: “Are the plaintiffs 
guilty of fraud” because:— 
(1) They grossly exaggerated the claim, 
(2) They made false declarations in sup- 
port of their claim ? 
The onus was put on the defendant. 
Issues Nos. 6, 7 and 8 do nob concern 


us. 

It will he observed that the onus of Issue 
No. 3 lies on the plaintifis and the onus of 
Issue No. 5 lies on the defendant. The dis- 
tinction is of some importance for, of course, 
it is possible to hold that the plaintiffs had 
failed to prove the amount of the loss caused 
by the fire without its being held positively 


proved that the plaintiff had grossly ex-. 


aggerated the claim or made false declara- 
tions in support of their claim. It seems to 
me that the evidence led of necessity affects 
both the issaes and they will be discussed 
together in the judgment but I shall en- 
deavour to bear in mind the distinction. 

I may here point out also that the learned 
Counsel for the respondents conceded before 
us that, as the insurance was a joint insur- 
ance, fraud on the part of either of the 
plaintiffs would equally affect the claim of 
the other plaintiff though the 
interests of plaintiff No. 1 and plaintiff No. 2 
are obviously different. 


Their Lordships after discussing the evi- 


dence in detail of theindebledness of Seth 
Rustomji held that there was motive for him 
to falsify his accounts as he was financially 
heavily involved at the time of the fire, and 
also discussed the evidence of stock returns, 
the cubic capacity of godowa to the quantity 
of stock claimed, and that such large 
quantities of stock, could not be burnt 
within a hour end the debris could not be 
only 3 to 34 feet. 

From all this discussion I come to the 
conclusion that if is not proved by the 


evidence of the plaintiff that the loss alleg-" 


ed by him. and claimed by him actually 
occurred. ‘The result of this finding would 
be that, except fora sum of Rs. 45,000 or 
thereabout which is admitted loss by the 
defendant Company, the plaintiff's case 
would fail, but I go further and hold that, as 
Seth Rustomji was the sole proprietor of the 
mill and as hs admits roughly checking the 
stock at least six times a year, if it is proved 
that the stock was grossty exaggerated, ‘it 
must have been to the knowledge of Seth 
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Rustomji. Now, the evidence to show that 
the stock was grossly exaggerated is cir- 
cumstantial. Bud] think on the whole the 
evidence proves that the claim was grossly 
exaggerated. 


Briefly to summarise what has already 
been stated:— 

1. The method of stocking alleged by 
the plaintiff which it is necessary for him to 
allege, namely, the packing of the godowns 
up to the roofs with bags of wheat and its 
products is highly improbable. i 

2. Seth Rustomji was heavily involved 
and in a bad financial way at the time of 
the fire. 

3. The intrinsic evidence of the stock, 
returns to the bank being incorrect is 
against Seth Rustomji. 

4. Itis difficult to believe that he kept 
his money locked up in large amounts of 
stock when bis mill was not in a prosperous 
condition. 

T disbelieve the statement of Seth Rustom- 
ji that his mill paid from 20 to 50 per cent. 
on a capital of 3 to 24 lacs. 

c. f. the evidence of Watts as .to stock of 
wheat kept by mills usually. 

5. The existence. of the debris and its, 
height are not such as one would expect from 
stock stacked in the manner alleged. 

6. Ths evidence of Seth Rustomji him- 
self that the whole of the godowns Nos. J and. 
T had been burnt before he arrived throws 
doubt on the existence of the amount of 
stock claimed by him. 


7. As regards the gunny bags being 
packed in bales, the learned Counsel for 
the respondent stated that he could not, 
press the claim as regards the gunny 
bags. In other words, he admitted that 
Seth Rustomji’s own statement on the point 
disproved the existence of gunny bags in 
beles of 309, but it is important to bear in 
mind that, in the affidavit of Ladli Das on 
which Seth Rustomji relied in his declara- 
tion furnished to the defendant Company, it 
is definitely stated that the bags were kept 
in bales of three hundred. This statement 
must, therefore, have been false tothe know- 
ledge of Seth Rustomji and, therefore, at 
any rate qua the gunny bags he relied on a 
false declaration. The only reply that the 
learned Counsel for the respondent could 
make to this was that it could only affect 
the policy applicable to the gunny bags, 
namely, No. A-6 but to my mind it is also 
a circumstance to be borne in mind when 
weighing the credibility of Seth Rustomji’s 
evidence and on the question as to the 
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existence of the stock of wheat and wheat 
products. 

From all these reasons Ievould, therefore, 
hold that it has been proved that the claim 
was grossly exaggerated and, as Seth Res- 
tomji must have been aware of this fact, 
that the claim“ was fraudulent. 

In view of the concessions made by the 
learned Counsel for the respondents that in 
a joint insurance the fraudulent claim of 
one of the joint insurees would equally hit 
the claim of the other insuree though the 
insurable interest was different, it is un- 
necessary to decide whether the Central 
Bank of India, Limited, also were concerned 
in the making of a fraudulent claim. I may, 
however, point out that, on the finding 
‘arrived at above, the bank were negligent 
in looking after their security, and if ibis 
were so when they found that ihe claim, so 

. fay asthe gunny bags were concerned, was 

_not borne out by the evidence, they should 
have withdrawn that claim, as was frankly 
admitted by their learned Counsel in the 
appeal, end should have not pressed for 
and obtained a decree on this policy. 

The result is that I would accept the 

. appeal and dismiss tke plaintiffs’ claim 
with costs throughout. 

Agha Haidar, J.—I agree. 

A. Appeal accepied. 
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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
April 6, 1936 
Lorp BLANESBURGH, SIR SHADI Lan AND 
Sir Grores RANKIN. 
SHIVA NARAIN JAFA—AprELLANT 
versus. — 
Tus JUDGES or raz HIGH COURT 
or JUDICATURE at ALLAHABAD 

s — RESPONDENTS : 

Legal Practitioner—Fee certificate—Legal Practi- 
tioner (Fees) Act (XXI of 1926)—Fee not actually 
paid entered in certificate—Promissory note taken 
—Bar Oouncils Act (XXXVIII of 1926), s. 2— 
Rules under r. 2—Honest mistake in interpreting 
rule—No personal benefit to Pleader by deceiving 


Court— Objection not taken at time of taxation— ` 


Held, charge of misconduct could not be sustained, 
While it is a salutary rule that only the fee 
actually received by practitioner should be men- 
tioned by him in his certificate for the purpose of 
the taxation of costs between party and party, vis- 
a-vis his own client, he has recently been placed in 
an advantageous position, The Legal Prectitioners 
(Fees) Act, XXI of 1926, not only allows a legal 
practitioner to settle, by a private agreement with 
his client, the terms of his engagement and the 


fee to be paid to him for his professional services, ` 


but also authorises him to enforce that agreement 
by legal proceedings taken for the recovery of the 
fee due to him, There can, therefore, be'no doubt 
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that the Indian Law does not now require a legal 
practitioner to receive the whole of his fee before 
the hearing of the cag2, but permits him to make 
an agreement for the payment in future of the whole 
or part of his fee. The statute, while conferring 
upon a legal practitioner the right to recover the 
fee promised by his client, does not authorise the 
latter to realise it from his defeated adversary. 
The right of a successful party to recover the fee 
from the opposite party depends upon the rule 
framed by the High Court, which contemplates that 
only the fee actually paid before the hearing can 
be allowed as costs on taxation. 

Where a legal practitioner acting for the defen- 
dants in a cas2 made no attempt to conceal ‘the 
fact that he had received oniy a portion of his 
fee in cash, and that for the balance of his fee he 
had obtained a promissory note which he produced 
in the trial Court and neither the plaintiff nor his 
Counsel suggested, at the time of the taxation of 
costs, that the defendants could not be allowed 


_the fee which, though promised, had not yet b2en 


paid by them, nor did the plaintiff urge, in his 
appeal to the High Court, that the Advocate was 


_ not justified in entering in his certificate the fee 


which he was to recover on the promissory note 
nor was there any personal advantage to be gained 
by deceiving the Court and he was found guilty of 
professional misconduct for filing a fee certincate 
which was not in accordance with the High Court 
rules: 

Held, that the circumstances of the case puinb to 
the conclusion that the entry in the certificate, 
upon which the charge of misconduct is founded, 
was due to the belief that, as the new law enacted 
by ths Legal Practitioners (Fees) Act of 1926 bad 
imposed upon his clients th2 obligation of paying 


. the len due on the promissory note, they should 


have the corresponding right to recover it from the 
defeated party, which they could do only if it was 
stated in the certificate and allowed on taxation. 
This betief was honestly entertained by him, and was 
apparently shared by many other persons and hence 
the charge of misconduct could not be sustained 
against him. 

In the matter of Shiva Narain Jafa, 147 Ind, Cas, 


Appeal against the judgment of 
Mukerjee, Young and King, JJ., dated 
October 31, 1933, reported as 147 Ind. Cas. 
603 (F. B.). 


Messrs. J. M. Parikh, for the Appellant. 

Mr. W. Wallach, for the Respondents. 

Sir Shadi Lal.—This’ appeal has been 
brought by an Advocate of the High Court 
of Judicature at Allahabad from a judgment 
of that Court convicting him’ of professional 
misconduct and suspending him from 
practice for a period of three months. 

The appellant, Mr. Shiva Narain Jafa, was 
practising as en Advocate at Badaun, a 
District situated in the United Provinces of 
India; and in the beginning of 1927 he 
was engaged to defend a ‘suit instituted by 
one Bhagwant Singh, against two brothers, 
Bhau Singh and Lachhman Singh On 
January 22, 1927, he filed in the Court of 
the District Judge, who was hearing ‘the 
case, a vakalatnama (powereof-attorney) 


` 608 (F. B.), reversed. 
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signed hy both the defendants. It appears 
that they were, at that time, undergoing 
imprisonment for certain offences, of which 
they had been convicted; and the appellant, 
who had been paid only a portion of his 
fee, submitted on March 8, 1927, an applica- 
tion to the District Judge in these terms:— 

“In the above case it is submitted that I have 
been looking after 
clients almost from the beginning of January up 
to this time. The pairokars of the clients have, up to 
this time, paid me Rs. 140. Nowa new Act has come 
into force from 1926, and according to it, a Vakil is 
entitled to get his legal fee and he can realize his 
money by filing a suit after the case is over. My 
clients are poor these days and actually they cannot 
pay upmy full fee at present. If my clients will 
execute, in my favour, a promissory note for the 
amount of the remaining fee, I shall, according to 
law, file {the certificate of fee and the defendants 
shall be entitled to recover the seme from the plaint- 
iff. If the promissory note is not executed, I shall not 
file the certificate and the defendants will suffer a 
double loss, because they shall have to make the pay- 
ment to me and they shall not be entitled to recover 
tne same from the plaintiff. Therefore, the prisoners 
may be sent for andthe matter may be expleined to 


~ them. If they will execute the promissory note, it 


will be in their own interests.” 

Thereupon, the District Judge recorded 
on that day the following brief order:— 
“Permitted”. 

The defendanis were then brought into 
the Court Room, but they did not sign 
the promissory note, as, it is explained, 
they being prisoners could not execute 
: any document without the permission of 
the local authorities. Whether there is 
any justification for this explanation, their 
Lordships are notin a position to determine; 
but they observe that a promissory note 
was actually executed on that very day by 
Musammat Pania, the wife of Bhau Singh, 
who had given her a general power-of- 
_ attorney to acton his behalf. This instru- 
ment contained a promise by her to pay on 
demand Rs, 735, the balance ofthe fee due 
tothe appellant. It is not disputed that 
he himself produced it before the District 
Judge, for his perusal, and the latter placed 
it upon the record of the case. 

Having obtained the promissory note 
for the balance of his fee, the appellant 
filed a certifieate,in which he stated that 
he had received Rs. 140 in cash and 
Rs. 735 “by means of promissory note”. 
On March 10, 1927, the District Judge 
. delivered judgment dismissing the plaintift’s 
claim with costs. A decree, which followed 
upon the judgment, was duly prepared, and 


the sum of Rs. 735 was included in tke. 


amount of the cosis to be paid by the plaint- 
iff, Bhagwant Singh, to the defendants. To 
this decree no objection was taken by 
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Bhagwant Singh, either at the time of the 
taxation of costs in the trial Court, or in the 
appeal which he preferred to the High Court 
on the merits®of the case. It is to be 
observed that his appeal was yllimately dis- 
missed for want of prosecution. 

It was not until August 2], 1929, that 
Bhagwant Singh applied to the District 
Judge for an amendment of the decree on 
the ground that the appellant had fileda 
certificate for fee in excess of the amount 
which could be lawfully allowed as costs 
between party and party. The applicant 
denied his liability for the payment of ` 
Rs. 735, because that sum hed not been 
actually paid to the appellant and could not 
be allowed as costs to the defendants. The 
learned Judge overruled the contention, 
holding that the applicant had failed to 
show that the accepling of “the promissory 
note in lieu of actual payment was contrary 
toany provision of the law”. He accord- 
ingly decided that “the execution of the 
promissory note with the sanction of the 
Court was tantamount to actual payment”.. 

This view was not, however, accepted by 
the High Court, who, on an application 
made by Bhagwant Singh for revising the 
order of the District Judge, examined the 
rule framed for the guidance of the Subordi- 
nate Courts in taxing costs, end reached the 
conclusion that the rule contemplated actual 
payment of fee, and not a mere promise to 
pay, even if such promise was contained in a 
promissory note, bond, or any other instru- 
ment. The learned Judges accordingly 
granted the application and deleted the 
sum of Rs. 735 from the costs payable to 
the defendants. The judgment of- the 
High Court is reported at p. 490 of 
the Indian Law Reports, Volume 54 * of the 
Allahabad series. 

While the application for revision was 
pending in the High Court, Bhagwant Singh 
invoked the disciplinary jurisdiction of that 
Court by making a complaint on the Novem- 
ber 19, 1930, against the appellant charging 
him with professional misconduct. The 
Court referred the complaint to the Bar 
Council for an enquiry unders. 10 of the 
Indian Bar Councils Act, XX XVIII of .1926. 
The enquiry was made by a tribunal com- 
posed of three members of the Bar Council, 
who, after hearing the evidence adduced by 
the parties, found that, according to the 
decision of the High Court on the application. 
for revision preferred by Bhagwant Singh, 
which they were bound to follow, the cere 

* See Bhagwant Singh v. Bhao Singh, 136 Ind, Cas, 
&L7-—-[Ed.] i 
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tificate of féé filed by the appellant should 
. be held to be improper,.as it infringed the 
rule piescribed by the High Court on the 
subject. They were, however, of the opinion 
that the appellant had acted “under a bona 
fide misapprehension and misinterpretation 
of the rule,” and had, therefore, committed 
“an honest mistake.” 


The finding of the Bar Council was duly: 


submitted to the High Court: and, though 
no objection was taken to it by the Govern- 
‘ ment Advocate in accordance. with r. 2 of 
the Rules made by the High Court under 
> 8. 12 of the Indian Bar Councils Act, 
the learned Judges held that the appellant 
had “deliberately filed a fee certificate which 
was not in accordance with the High Gourt 
. rules, in order that a fee, which had not 
' actually been paid to him, might be taxed; 
and that his explanation had not succeeded 
in satisfying them “about his bone fides and 
straightforwardness.” 
' This is the judgment, the correctness of 
which is challenged on this appeal. Their 
Lordships consider itunnecessary to express 
any opinion as to whether the procedure 
‘adopted by the High Court contravened the 
rules framed under the Indian Bar Councils 
Act, as they are clear that the facts, as set 
out above, do not establish any charge of 
deception or bad faith against the Advocate. 
While they consider that it is a salutary rule 
that only the fee actually received by a 
practitioner should be mentioned by him in 
his certificate for the purpose of the taxation 
of costs between party and party, they ob- 
sérve that vis-a-vis his own client he has re- 
cently been placed in an advantageous: posi- 
tion. A statute of the Indian Legislature, 
called the Legal Practitioners (Fees) Act, 
XXI of 1926, not only allows a legal practi- 
tioner tosettle, by a private engagement with 
his client, the terms of his agreement and 
the fee to be paid to him for his professional 
services, but also authorises him to enforce 
' that agreement by legal proceedings taken 
for the recovery of the fee due to him. There 
can, therefore, be no doubt that the Indian 
law does not now require a legal practitioner 
to receive the ‘whole of his fee before the 
hearing of the case, but permits him to make 
an agreement forthe payment in future of 
the whole or part of his fee. . 
The statute, while conferring upon a legal 
practitioner the right to recover the fee pro- 
mised by his client, does not authorise the 


latter to realise it from his defeated adver-- 


sary. The right of a successful party to 
. Tecover the fee from the opposite party de- 
-pends-upon the rule framed by the High 
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Court, which contemplates that only 
the fee uctually paid before the hearing can 
be allowed as costs on taxation. | 

The question, which their Lordships have 
to decide, is whether the appellant, by in- 
cluding in his certificate the fee promised, 
but not astually paid, to him, acted dis- 
honestly or under a misapprehension of the 
law. A perusal of the printed form of the 
certificate used by him shows that it differs, 
in certain respects, from the certiticate pres- 
cribed by the High Court, but there 
is no material difference in SO 


. far as the statement of fee is concerned. It is 


beyond dispute that he made no attempt to 
conceal the fact that he had received only 
a portion of his fee in cash, and that for the 
balance of his fee he had obtained a pro- 
missory note which he produced in the trial 
Court. Ifhe thought that the execution of 
the promissory note amounted to a payment 
of the fee, he was not the only person who 
made that mistake. It is significant that 
neither the plaintiff nor his Counsel suggest- 
ed, at the time of the taxation of costs, that 
the defendants could not be allowed the fee 
which though promised, and not yet been 
paid, by them. Nor did the plaintiff urge, 
in his eppeal tothe High Court, that the 
appellant was not justified in entering in 


‘his certificate the fee which he was to recover 


on the promissory note. There can be little 
doubt that, at that time, none of the persons 
concerned saw any impropriety in the con- 
duct of the appellant; and that it was after 
the expiry of more than two years that the 
plaintiff or his adviser discovered that the 
‘sum promised to be paid should not have 
been allowed as cosis. But, as stated, this 
objection was repelled by the District Judge; 
and it cannot be maintained that the view 
taken by the learned Judge was the result 
of any deception practised by the appellant. 

Indeed, there.is no valid reason why the 
appellant should have acted in a dishonest 
manner. He had already obtained a promis- 
sory note for the fee due to him, and could, 
in the event of default by the promisor, en- 
force his claim by action. There was, there- 
fore, no personal advantage to be gained by 
deceiving the Court. 

It is true that his clients would benefit, if 
the whole of the fee were allowed to them 
as costs; but that would be hardly an ade- 
quate. motive which would impel him to 
take the serious risk of exposing himself to 
condemnation in his professional career, 
This aspect of the question has, it seems, 
been overlooked by the’ learned Judges’ of 
the High Oourt. 
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The circumstances of the case point to 
the conclusion that the entry in the certifi- 
cate, upon which ‘the charge of misconduct 
is founded, was due to the belief that, as 
the new law enacted by the Legal Practi- 
tioners (Fees) Act of 1926 had imposed upon 
his clients the obligation of paying the fee 
due on the promisssry note, they shduld 
have thecorresponding right to recover it 
from the defeated party, which they could 
do only if it was stated in the certificate and 
allowed on taxation. This belief was honest- 
ly entertained by him, and was apparently 
shared by many other persons. 

Their Lordships do not think that tke 
charge of misconduct can be sustained 
against the appellant. Accordingly they 
will humbly advise His Majesty thet the 
judgment of the High Court should be set 
aside, and that the appeal be allowed. 

N. Appeal allowed. 

Solicitors forthe Appellont:—Messrs. Hy. 
S. L. Polak & Co. | 

Solicitors for the 
Solicitor, India Office. 


` OUDH CHIEF COURT 
Civil Application No. 87 of 1935 
March 17, 1936 

2 Nanavurry, J. 

Tun DEFUTY COMMISSIONER, KHERI, 
MANAGER, COURT or WARDS, MAHEWA 
ESTAT E--DEFENDANT—APPLIOANT 

VveTSUS 

JAGDAMBA PRASAD—PLatntirr— 

Oprositr PARTY 
Limitation Act (IX of 1908), s. 19—Mukhtar 
‘given authority to look after case work only— 
Whether can bind principal by acknowledging 
. liability by issuing cheque-Limitation—U. P. 
Court of Wards Act (IV of 1912), s. 54—Notice to 
Deputy Commissioner beyond period of limitation— 
‘Held, claim barred. 

It cannot be assumed that a mukhtar-i-am_ or 
general agent has power to acknowledge liability 
within the meaning of 8.19 ofthe Limitation Act 


Respondents:—The 





_ , and such a liability can only be fastened upon the 


principal by a person duly authorised in’ this be- 
half, that is to say, who has been given authority 
to make such an acknowledgment of hability. 
Where the power-of-attorney in favour of the 
manager only euthorises him to look after the case 
‘work ‘connected witn the Estate and itin no way 
authorises him to issue cheques on his own res- 
ponsibility without getting the signatures of the 
Raja and of the Assistant Manager, it is not com- 
= petént for him under the power-of-attorney granted 
“to him to make an acknowledgment ‘of Hability 
against the Estate. . 
[Case-law referred to.] s 
Section 64 of the U. P. Court of Wards Act, lays 
down thit no suit ofany ward shall be instituted 
in any Civil Oourt until the expiration of two 
months after notice in writing has been delivered 
to or left at the Office of the Collector or other 


person in charge of the property, 


-expired, since the notice required, 


SiODAMBA PRASAD (otb) dibio. 


The suit against the Court of Wards for the reco- 


very of the pay for November 1931, Was filed by the - 


plaintiff on February 4, 1935. The notice- under 
s.54 of the U. P. Court of Wards Act, was served, 
on the Deputy Commissioner on December 3, 1934. 
The pay for November 1931, became due on Nov- 
ember 30, 1931. Thus the notice was served on 
the Deputy Commissioner .afterthe period «f limita- 
tion for recovery of the pay of November 1931, had 
under s. 54- of 
the U. P. Court of Wards Act was not served on 
the Deputy Commissioner till December 3, 1934 : 

Heid, that the suit in respect of the pay for 
November 1931, was clearly time-barred. 

C. A. for revision of the order of the 
Subordinate Judge (s` Judge of Small 
Jause Court}, Kheri, datedtMay 27, 1935. 

Mr. H. S. Gupta, for the Applicant. 

Mr. Pushkar Nath for Mr. H. D. Chandra, 
for the Opposite Party. 


Judgment.—This is an application for 
revision filed by the Deputy Commissioner, 
Kheri, as Manager of the Court of Wards in 
charge of the Mahewa Estate against a 
judgment end decree of the Court of the 
learned Subordinate Judge of Kheri, sitting 
esa Judge exercising Small Cause Court 
powers decreeing the plaintifi’s suit for 
Rs. 90-1-0 with proportionate cosis. 

The facts out of which this application for. 
revision arises are briefly as follows:— | 
_ The plaintiff Jagdamba Prasad, alleged in 
his plaint that he was employed on behalf- 
of the Mehewa Estate by its Manager; 
Mr. Magregor, on a monthly salary of 
Rs. 10, that he worked for the Estate during 
the period of October, 1929, to March, 1930, 
and from November, 1931, to February 3, 
1932. The defendant denied the claim. 
The suit was filed on February 4, 1935. 
Mr. Magregor, who was af one time Private 
Manager of the Raja of Mahewa gave a 
cheque (Ex. 4) for Rs. 59-1:0 on December’ 
18, 1931. This cheque was subsequently 
dishonoured because it did not bear the 
signatures of the Raja and of the Assistant. 
Manager which it ought to have borne, as, 
until the Raja Saheb, the Manager, the 
Assistant Manager and the Head Account- 
ant had signed the. cheque, the. cheque 
wasnot duly prepared. The contention on be- 
half of the plaintiff is that as Mr. Magregor 
gave the cheque in favour of the plaint- 
iff, he acknowledged the liability of Mahewa 
Estate to pay that amount within the mean- 
ing of s. 19 of the Indian Limitation Act. 
This contention has been vehemently 
opposed by the learned Government Advo- 
cate on behalf of the Court of Wards, who 
points out that the mukhtarnama (Ex. A-1) 
in favour of Mr. Magregor does not authorise 


‘him tö engage servants for the Estate. | 
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The first point for determination in this 
application for revision is yhether the pay 
of the plaintiff for the month of November, 
1931, is within limitation. J have heard the 
learned Counsel of both parties, and in my 
opinion, it is clear upon the proved facts of 
this case that the pay of the plaintiff for the 


month of November, 1931, is not within limi- - 


tation. The suit was filed by the plaintiff 
on February 4, 1935. The notice under 
s. 54 of the U. P. Court of Wards Act was 
served on the Depuly Commissioner of 
Kheri on December 3, 1934. The pay for 
November, 1931, became due on Novem- 
ber 30, 1931. Thus it is clear that the 
notice was served on the Deputy Commis- 
sioner of Kheri after the period of limitation 
for recovery of the pay of November, 1931, 
had expired, since as a matter of fact, the 
notice required, under s. 54 of the U. P. 
Court of Wards Act was not served on the 
Deputy Commissioner till December 3, 1934. 
Thus the suit in respect of the pay for 
November, 1931, was clearly time-barred. 
Section 54 of the U. P. Court of Wards Act 
lays down that no suit of any ward shall be 
instituted in any Civil Court until the 
expiration of two months after nolice in 
writing has been delivered to or left at the 
Office of the Collector or other person in 
charge of the property. The learned Counsel 
for the plaintiff Opposite party has had to 


admit that upon the facts proved in this. 


case, the suit of the plaintiff for Novem- 
ber Sl, is time-barred. 

The second point for determination in 
this application for revision is whether the 
lower Court erred in law in holding that 
the pay of the plaintiff from October, 1929, 
to. March, 1930, was within limitation on 
account of the acknowledgment made by 
Mr. Magregor, by his conduct in issuing 
cheque (Ex. 4) for Rs. 59-1-0 on December 18, 
1931 . In the matter of the Commissioner of 
Income Tax, C. P. and U. P.1935 0. W. N. 
p. 490 (1), it ‘was heid by two learned Judges 
‘of this Court that a power-of-attorney must 
be strictly construed as giving only such 
authority as it confers expressly or by 
necessary implication and that in order to 
see What was intended by certein words in 
a power-of-attorney, they must be looked at 
in connection with the context es well as 
with the general object of the power-of- 
attorney. In the present case the power of 
attorney in favour of Mr. Magregor only 
authorises him tolook after the case work 
connectéd with the Mahewa Estate. It in 

(1) (1985) O W.N 199; 135 Ind, Cas. 180; 1935 O 
GR 206; 7k O461; A IR 1935 Oudh 303. 
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no way authorises Mr. Magrgroy to issue 
cheques on his own responsibilite without 
getting the signatures of the Raja and of 
the Assistant Manager. The decision of 
Narain Rao Kalia v. Manni Kunwra, 
I. L. R. 44 All. p. 546 (2), supports the view 
taken by this Court in the ruling reported in 
In the maiter of the Commissioner of Income 
Tax, C. P. and U. P. 19350. W.N. 490 (1), 
citedabove. In this case it was held by two 
learned Judges of the Allahabad High Court 
that it could not be assumed that a mukhtar- 
i-am or general agent had power to acknow- 
ledge liability with the meaning of s. 19 of 
the Indian Limitation Act, and that such a 
liability could only be fastened upon the 
principal by a person duly authorised in 
ihis behalf, that is to say, who has heen 
given authority to make such an acknow- 
ledgment of liability. Itis clear from.the 
mukhtarnama (Ex. A-1) filed on the record 
that Mr. Magregor was not given such 
authority io make an acknowledgment of 
liability within the meaning of s. 19 of the 
Indian Limitation Act. The same view was 
taken by their Lordships of the Privy 
Council in Beti Maharani v. Collector of 
Etawah, L. R. 221. A. 31 (3). In this case 
the sarbarahkar of the lands of a dis- 
qualified heir of a deceased daughter had 
been given a power-of-attorney in reference 
to such lands and the charges thereon and 
it was held by their Lordships of the 
Judicial Committee that no authority could 
be implied from such power-ol-attorney to 


“acknowledge a personal liability cf the 
deceased daughter within the meaning of :~ 


3. 19 of the Act XV of 1877 (Indian Limita- 
tion Act). The view taken by the learned 
Judge of the Court’ below isin my opinion, 
Mr. Magregor was. not - 
under the power-of-attorney 
granted to him to acknowledge the claim - 
made by the plaintiff. In my view, there- 
fore, only the claim for December 1931 
and January, 1932, and 3 days of Febru- 
ary, 1932, made by the plaintiff is within 
limitation. and for these two months and 
3 days the plaintiff ie entitled to a decree 
‘or Re. 21. | 
i For the reasons given above, L allow this 
application for revision, modify the judg- 
ment and decree of the lower Court and 
give the plaintiff a decree for Rs, 21 wth- 
proportionate costs in both Courts. 

D, Application allowed, 


competent 


(2) 4A 516; 77 Ind. Cas, 502; 20 A L 5-858; Al 
R Ìf22 All: 337. i 
(3) 221 A 3); 17 A 198; 6 Sar. 551 (P C). 
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~- PRIVY COUNCIL 

, Appeal from the Supreme Court of the 

; Island of Ceylon 

< March 26, 1936 

Loko CHANCELLOR (Viscount HATLSHAM), 

Lorp MAUGHAM AND SIR BIDNEY ROWLATT 

ATTYGALLE AND ANOTEBR— 
PETITIONERS 
y versus f 

; Tas KING—RESPONDENT 

Privy: Council—Criminal appeals—Mere fact that 
there has been some mistake in law—Whether 
ground of itself for granting special leave to appeal 
—Jury—Misdirection as to onus—No substantial 
injustice—Special leave, if can be granted. 

Thsir Lordships ‘of the Judicial Committee do 
not sit as a Court of Criminal Appeal. The mere 
fact that there has been some mistake of law does 
not afford sufficient ground of itself for granting 
special leave to appzal, Misdirection as such, 
even irrrgularity as such, will not ‘suffice. There 
must be something which in ths particular case 
deprives th: accused cf the substance of fair trial 
aad the protection of the law, or which in general 
tends to divert the due and orderly administration 
of. the law into a new course which may be drawn 


iito an evil precedent in future. Ibrahim. v. The 
King (1), referred to. : 

It isnet the law cf Ceylon that the burden is 
cast upon an accused person of proving that no 
crime has béen committed. Where the jury might 
have thought Ircm a passage inthe summing up 
thut that was in fact a burden whichthe accused 
had to discharge, the direction is not correct. But 
when their Lordships are satistied that there were 
circumstances pointing irresistibly tu the guilt of 
the accused quite independently of this direction, 
and that there has beenno such substantial in- 
justice, no such deprivation of the substance of 
fair trial special leave to appeal will not be 
granted, 


:Messrs. L. M. DeSilva-and Stephen Chap- 
man, for the Petitioner, i 
Mr. Kenelm Preedy, for the Respondent, 


Lord Chancellor.—This is a case which 
has given their Lordships considerable 
trouble. The prosecution was against the 
first accused for performing an illegal oper- 
ation, and against the second accused for 
abetting him in that crime, 

At the trial the learned Judge gave a 
direction.to the jury, to which exception 
has been taken by Mr. DeSilvain avery 
clear and helpful argument, andin which 
the learned Judge explained to the jury 
his view as to the burden of proof based 
upon his constructicn of s. 106 of Ordin- 
ance No. 14 of 1895 in the Ceylon Code. 
That section enacts that when any fact 
is especially within the knowledge of any 
person, the. burden of proving that fact is 
upon him. With reference to that section 
thé learned Judge told the jury that: 

“There is a section which is really the basis of 
giroumstantial evidence so far as it occurs in 
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. Ceylon; that section says when any fact is especially 
_ within the knowledge of any person, the burden 


of proving that fac is upon him. Miss Maye”— 
that is the person upon whom the operation was 
alleged to have been perfomed- “was unconscious 
end wh.t took place in that room that three- 
quarters vf an hour that she was under chloroform 
is a fact specially within the knowledge of these 
two accused who were there. The burden of 
proving that fact, the law says is upon him, nemely, 
that no criminal operation took place but what 
took place was this and this speculum examination.” | 

‘Their Lordships are of opinicn that that 
direction does not correctly state the lew. 
It is not the law of Ceylon that the bur- 
den is cast upon an accused person of 
proving that no crime has been committed. 
The jury might well have thought from the 
passage just quoted that that was in - fact 
a burden which the accused person had to 
discharge. 

The summing-up goes on to explain the 
presumption ofinnocence in favour of ac- 
cused persons, but if again reiterates that 
the burden of proving that no criminal 
operation took place is on the two sccused: 
who were there. 

If their Lordships thought that the re- 
fusal cf leave to sppeal in this case would 
be construed as an acceptance of that doc- 
trine, they would be very slow to 1eject 
the petition which has been brought be- 
fore them. But, in fact, the circumstances 
of the case have been explained to their 
Lordships, and they are satisfied that on 
the facts that were explained here, there 
were circumstances pointing irresistiblzto 
theiguilt of the accused quite independently 
of this direction. 

It has been repeatedly stated in a series 
of authorities that their Lordships do not ` 
sit as a Court of Criminal Appeal; that the 
mere fact that there has ‘been some mistake 
oflaw does not afford sufficient ground of 
itself for granting special leave to appeal. 
Lord Sumner in a well known passage in the 
case of Ibrahamv. The King (1), pointed 
out that “misdirection as such, even ir- 
regularity as such, will not suffice. There 
must be something which in the particular 
case deprives the accused of the substance 
of fair trial and the protection of the law, 
or which in general tends to divert the due 
and orderly administration of the law into 
a new course which may be drawn into an 
evil precedent in future.” 

The latter danger, it is hoped, is suffi- 
ciently guarded against by the observations 
which their Lordships have thought it right 
to make. It has been suggested by Mr. 


(1) (1914) A O 599; 83 LJ PO 185; 111 L T 20; 30 
T L R 883, ; 
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DeSilva that the judgment in the recent case 
of Lawrence v. The King (2), in some way 
modified or altered that statement of the 
law. Lawrence v. The King (2), is a case 
in which the actual decision was plainly 


within the authority of previous cases, be-" 


cause their Lordships held that sentences 
had been pronounced which were `outside 
the power of the tribunal which purported 
to pronounce them. It may be that the 
precise language of the judgment may have 
to be considered on a more suitable occa- 
sion. It is sufficient to say that the judg- 
ment then pronounced did not purport to 
depart in any way from the well settled prin- 
ciples which have, been laid down in pre- 
vious authorilies and cannot be allowed to 
be construed so as to depart from those 
principles. 

In all the circumstances of this case their 
Lordships do not feel justified in humbly 
advising His Majesty to grant speciel leave 
to appeal, because they are satisfied that 
there has been no such substantial injus- 
tice, no such deprivation of the substance 
of fair trial as the cases show to be necessary 
in order to justify the granting of such 
leave. At the same time their Lordships 
want to make it clear that that refusal 
does notimply an endorsement of some of 
the language of the summing-up, lengu- 
age which perhaps would not seem quite 
so unfavourable to the accused if it is 
taken as a whole and not divorced from 
the context in which it appears. But 
as Stated in the passages to which atten- 
tion has been called, the’ statement of the 
law is incorrect, and nothing that has 
happened, on this petition must be under- 
stood as affording any approval of its 
language. 

Their Lordships will accordingly humbly 
advise His Majesty that the petition be 
refused. 


N. Petition dismissed. 


Solicitor for the Petitioners.—Messrs. Free- 
man & Cookz. 


‘Solicitor for the Respondent:—Mr. Bur- 
chells. 


(2) (1932) AC 699; 162 LIPO 148; 149 L T 574; 
50 T LR 13, 
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_ QUDH CHIEF COURT 
First Civil Appeal No. 33 of 1934 
April 8, 1936 
Kine, O. J. AND Zra-uL Hagan, J. 
WALI UDDIN AHMAD AND OTAERS 
—DEFENDANTS—ÅPFELLANTS 
versus 
Thakur RAM RAKHAN SINGH AND 
ANOTAER—P LAINTIFFS AND OTHERS — 
DEFENDANTS- -RESPONDENTS 
Mortgage—Purchaser of mortgaged pronerty retain- 
ing portion of purchase money to enatl: him to pay 
off mortgage—Whether personally liable to discharge 
mortgage debt — Transfer of Property Act (IV of 
1882), s. 48—Applisability — Finding’ that transferee 
has believed in and acted upon erroneous re- 


PE sensanon- keke essential for applicability of 
8. 42. : i 


A purchaser of mortgaged property who retains a . 


portion of the purchase money in order to enable 
him to pay off the mortgage does not thereby become 


personally liable to discharge the mortgage debt. ` 
Nanku Prasad Singh v. Kamta Prasad Singh (2)- 


ane Jamna Dasv. Ram Autar Pande (1), follow- 
ed. 
[Case-law discussed.] 


For the application of s. 43 of the Transfer of Pro- ` 


perty Act, a finding to the effect that the transferee 
has believed in and acted upon erroneous representa- 
tion is not essential. Thera is nothing in s. 43 to 
show thatthe benefit of s. 43 cannot be claimed by 
those who have not proved that they have acted 


on any erroneous representations. Jag Mohan Singh : 


v. Sita Ram Singh (17), followed, 


F. O. A. against a decree of the Subordi-’ 
nate Judge, Rae Bareli, dated December 15, ` 


1933. 


Messrs. M. Wasim and Muhammad Ayub, 


for the Appellants. 


Messrs. Radha Krishna and S. C. Das,’ 


for Respondents Nos. 1 and 2. 


‘Judgment.—This first appeal against a 


decree of the learned Subordinate Judge of 
Rae Bareli has been brought by some of the 
defendants to a suit for sale on the basis of 
a mortgage. 

The mortgage was made on May 16, 1919, 
by Siraj Anmad, defendant No. 1 (respon- 
dent No. 3) in favour of Raghubir Singh 
grandfather of the plaintifs (respondents 
Nos. 1 and 2) for a sum of Rs. 12,000 
stipulating interest at 9 per cent. per annum 
and the property mortgaged was the entire 
village of Ludhwamau. It appears that 
at the time of the mortgage a suit brought 
by one Ibnul Hasan for recovery of posses- 
sion of the Binhaura Estate was pending 


against Siraj Ahmad and other heirs of 


Musammat Mariamunnisa. In that suit 
lbnul Hasan obtained a decree in respect of 
a seven annas, eight pies share. Out of the 
remaining eight annas four pies share, a 
three ;:; vis ne and a half pies share 


pa 
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was allotied toeach of the two daughters 


of Siraj Ahmad, namely, Afsarunnisa ənd- 


Qadirunnisa, while Siraj Ahmad wes given 
a share of two annas one pie. Defendants 
Nos. 3 to 5, who are the appellants hefore 
us; are the sons of Afsarunnissa, while 
Aliuddin Ahmad, defendant No. 6 (appellant 
No.4) is their father. On May 16, 1924, 
Siraj Abmed and Qadirunnisa sold six and 
a half pies and seven pies, respectively, 
shares in the village of Ludhwamau to the 
present appellants for a sum of Rs. 25,000 
and out of the sale considcration a sum of 
Rs. 18,000 was left with the vendees for 
payment to the plaintiffs on account of the 
mortgage in question. Defendant No. 6 was 
made a party as he had purchased a two 
annas share of Siraj Ahmad at a Court 
auction in 1927. It may also be mentioned 
that after the mortgage in suit, Siraj Ahmad 
received a five and a half pies share by a 
family arrangement from his daughter 
Qadirunnisa. Siraj Ahmad had thus 
become owner of a two annas six and a half 
pies share out of which iwo annas were sold 
by 
No. 6 and the remaining six and a half pies 
were sold by him to-the appellants. 

The mortgage as has already been noted 
was in respect of the entire sixteen annas 
of Ludhwamanu but the plaintiffs prayed for 
sale of five annas two and a half pies, 
excluding the shares of Ibnul Hasan and 
Afsarunnisa. The suit was, However, 
decreed for sale of two annas six anda 
half pies only. It was, however, provided 
by the decree that the decretal amount 
would be realised in the first instance by 
the sale of the two annas six anda half 
pies share but that if the proceeds should 
prove insufficient, the balance would be 
realized from defendants Nos. 3 to 5 per- 
sonally to the extent of Rs, 13,100 together 
with interest at 6 percent. per annum from 
the date of their purchase. 


The defendants Ncs. 3 to 6 bring this 
appeal andthe main point urged before us 
was that the plaintiffs were not entitled to a 
personal decree against defendants Nos. 3 
to 5 onthe ground that the plaintiffs were 
no party to the contract between ihe 
appellants and defendants Nos. 1 and 2 by 
which a sum of Rs. 13,100 was left with the 
vendees for payment to the plaintiff. 


` There appears to be a ccnflict of authority 
on ihe question whether cr not a 
person who was no party to a contract can 
enforce thé contract arid while the cases of 
Achuta Ram v. Jainandan Tewary, L L. R. 
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5 Patna 468 (1), Nanku Prasad Singh v. 
Kamta Prasad Singh, 26C. W. N. 771 (2), 
Maghimal v. Derbara Singh, I. L. R. 14 
Lahore 675 3), Jamna Das v. Ram Autar 
Pande, L. R. 391. A. 7 (4) and Ganeshi Lal 
v. Charan Singh, L. R. 57 J. A. 189 (5) are 
cited by the learned Counsel for the appel- 
lant in support of his contention, the respon- 
dent: rely on the case of Debnarayan Dutt 
v. Chunilal Ghose, J. L.R. 41 Cal. 137 (6) 
Dwarika Nath Ash v. Priyanath Malki, 22 
O. W. N. 279(7), Torabaz Khan vi Nanak 
Chand, A. I. R. 1932 Lahore 566 (8), Husaini 
Bandi Khanam v. Gauhar Begam, 8 0. W. 
N. 1191 (9) and Ram Dhan v. Chauth Mal, 
1935 :O. W. N. 1001 (10). On a considera- 
tion of these authorities and some others, we 
have come to the conclusion that in this 
case we must follow the ruling of their 
Lordships of the Privy Councilin the case 
of Jamna Das v. Ram Autar Pande, L. R. 
39 I. A. 7 (4) the facts of which were 
exactly similar to those of the case now 
before us. In that case also the purchaser 
of the equity of redemption had retained 
the amount of the mortgage-debt out of 
the price for payment of the mortgage but 
had not paid it and it was held that he had 
not become personally liable tothe mort- 
gagee in respect of the amountleft with him. 
Their Lordships say: f 

“The action is.. brought by 9 mortgagee to 
enforce against a purchaser of the mortgaged 
property, an undertaking that he entered into with 
his vendor. The mortgagee has no right to avail 
himself of that. He wasno partyto the sale. The 
purenaser entered into no contract with him and 
the purchaser is not personally bound to pay this 
mortgage-debt.” 


In the case of Ganeshi Lal v. Charan 
Singh, L. R. 57 L A. 189 (5) though the 
facts were different, their Lordships of 


(1) 5 Pat, 468; 96 Ind, Cas. 287; ATR 1926 Pat. 474; 
7 P L T 724; (1926) Pat, 327, 

(2) 260 W N 771; 95 Ind. Cas, 970; 3 PL T 637; 
A 1 R1923 PC 54 (P 0). 

(3) 14 Lah. 675: 143 Ind. Cas. 753; Ind, Rul. (1933) 
Lan. 389; 34 P L R601; A IR 1933 Lah. 695. 

(4) 891 A 7;13 Ind. Cas. 304; 16 O W N 97; 11 ML 
T69A LJ 37; (1912) M W N 32,15 6 Ld 68; 
l4 om. L R1; 21 M_L J 1158; 34 A 63 (P O). 

(5) 57 LA 169; 124 ind. Cas. 911; (1930) Á LJ 753; 
34 C W N 661; Ind Rul. (1920) P C 287; AIR 1930 
P O 183; 32 Bom. L R 1146;59M L J 177; 52 O LI 
117; 32 L W 19; 52 A 358 Œ C). 

(6) 41 C 137; 20 Ind. Cas. 630; 17 O W N 1143; 180 

j03 


L J 603. 
(022 O W N 279; 36 Ind. Cas. 792; 270 L J 
483 


(&) A I R 1932 Lah. 568; 138 Ind. Cas. 263; Ind, Rul, 
(193%) Lah. 447;33 P L R 685. 

(980 W Ñ 119); 134 Ind. Cas. 1011; Ind, Rul. 
(1931) Oudh 419; A I R 1932 Oudh £2. 

(10) (1935) O W N 1001; 158 Ind. Gas, 46; 1935 OL 
R 530; 8 R O 62; A I R 1935 Oudh 496, 
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the Privy Council agresd with the opinion 
ofths High Court of Allahabad that the 
plaintiffs-appellants in tha case being no 
parties to the contract between the vendee 
and the mortgagor for the application of 
the money, the benefit of the contract hed 
notin any way passed to them. In the 
case of Nanku Prasad Singh v. Kamia 
Prasad Singh, 260. W. N. 771 (2) also the 
facts were quite similar and their Lord- 
ships of the Judicial Committee held that a 
purchaser of mortgaged property who 
retains a portion of the purchase money 
in order to enable him to pay off the mori- 
gage does not thereby become personally 
liable to discharge the mortgage-debt. 
The cases of Jamna Das v. Ram Autar 
Pande, L. R. 397. A. 7 (4) and Nanku 
Prasad Singh v. Kamta Prasad Singh, 26 
CO. W. N. 771 (2) were followed in circum- 
stances similar to those of the present case 
by the Patna High and Lahore High Courtsin 
Achuta Ram v. Jainandan Tewary, I. L. R. 
5 Patna 468 (1) and Maghimal v. Darbara 
Singh, I. L. R. 14 Lahore 675 (3). 

In none of the cases relied on by the 
learned Counsel for the respondents except 
in the case of Torabaz Khan v. Nanak 
Chand, A. I. R. 1932 Lahore 566 (8) were the 
decisions of their Lordships of the Judicial 
Committee in Jamna Das v. Ram Autar 
Pande, L.R. 39 I. A. 7 (4) and Nanku 
Prasad Singh v. Kampta Prasad Singh, 
26 ©. W. N. 771 (2) considered or referred to. 
So faras the Lahore case of Torabaz Khan 
v. Nanak Chand, A.I. R. 1932 Lahore 566 
(8) is concerned, the decision in that case 
was not followed by that very Court in the 
case of Maghimal v. Darbara Singh, 
IL. R.14 Lahore 675 (3) above referred 
to. In this state of authorities on the point 
we feelitis clearly our duty to follow the 
rulings of their Lordships of the Judicial 
Committee in Jamna Das v. Ram Autar 
Pande, L. R. 39 I. A. 7 (4) and Nanku 
Prasad Singh v. Kamta Prasad Singh, 26 
CO. W. N. 771 (2). 

Reliance was also placed on the case of 
Mohammad Khan v. Hussaini Begam, I. L. R. 
32 All. 410 (11) on which it was argued that 
the common law doctrine, that a plaintiff 
who was no party to the agreement cannot 
take advantage of its provisions, laid down 
in the case of Tweedle v. Atkinson, (1861) 1 
B. & 8. 393 (12) was modified, but that was 

(11) 32 A 410; 7, Ind, Cas. 237; 371 A 152; 140 W 


N 865; 7 ALJ 871; 12 Bom. L R 638; (1919) M W N 
313; 12 O L J 205; 270 M LJ 614; 8M LT147 


C). 
Cay (1861) IB & S 393; 30 L J Q B 265; 8 Jur. (Ng) 
882; 4 L T 468; 9 W R 781, 
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quite a different case. In that case at the 


(bima of the marriage of A's son: with.B's 


daughter, A entered into & contract. with B 
that he would pay a certain sum of money 
par mensem t> B's daughter and charged 
some property for the purpose. Tne. bride, 
on differences arising between: her and her 
husband, sued her father-in-law for recovery 
of this money. It was held in view of the 
special circumstance of the case that 
although no party to the contract, the plaint- 
if was clearly entitled to proceed in 
equity to enforce her claim and their Lord- 
ships observed: so sa 

“Their Lordships desire to observe that in India 
and among communities circumstanced as the 
Muhammadans among who marriages are contracted 
for minors by parents and guardians, it might 
occasion serious injustice if the common law 
doctrine was applied to agreements or arrangements 
entered into in connection with such contracts" 

The English case of Gandy v. Gandy, 3 
Ch. D. 57 (13) was also relied upon by the 
learned Counsel for the respondents and 
on the remark of Cotton, L. J. that “if the 
contract, although in form “it is with A, is 
intended to secure a beneit to B so that B 
is entitled to say he has a beneficial right as 
cestui que trustunder that contract, then B 
would, in a Court of Equity be allowed to 
insist upon and enforce the contract , It was 
argued that in the present case also a trast 
was created in favour of the plaintiffs but 
we are unable to hold that there was any 
trust in favour of the plaintiffs in the 
present case. In the case of Iswaram 
Pillai v. Sonnivaveru Taragan I. L. R. 38 
Madras 753 (14) it was held that no trust 
can be said to be created in respect of the 
money left with the vendee, nor was any 
trust held to have been created in the cases 
of Jamna Das v. Ram Autar Pande, L. R. 
39LA.7 (4) and Nanku Prasad Singh v. 
Kamta v. Prasad Singh, 26 O. W. N. 771 
(2) the facts of which were on all fours 
with those of the case bstore us. In the 
case of Subbu Chetti v. Arunachalam 
Chettiar, L L. R.53 Madras 270 (15) it was 
held that where oa a contract between A 
and B, B agrees to pay a sum of money to 
C and no more circumstances appear, G 
being a stranger to the contract cannot 
sue B for the money though all the parties 
to the contract are parties to the suit. 
This was said to be the general rule but 
that some exceptions to this general rule 


(13) 30 Ch. D 57; 54 LJICh. 1154; 53 L T 306; 33 W 
R 803. 3 
M 753; 23 Ind. Cas. 951; 26 MLJ 127. 
T 33 M 270: 124 Ind. Cas. 55; 3L L W 371; A 
T È 1930 Mad. 382; Ind. Rul. (1930) Mad. 567; 58 M L J 


420 (F B). 
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arise under certain circumstances and one 
of the exceptions was held to be where B 
afterwards agrees with C to pay him back 
and it was argued before us that as the 
appellants did make certain payments to 
the plaintiffs after the purchase of the 
roperty, the case fell under this exception. 

ith this also we cannot agree. No doubt 
certain sums of money were paid by the 
appellants to the plaintiffs at different times 
but these payments were made on account 
of interest on the mortgage money as the 
appellants as purchasers of the property 
were interested in making those payments 
and reducing the amount of the incum- 
brance against the property. Those pay- 
ments were not made by the appellants as 
dehanid under the contract entered into by 
them with the vendor. 

We are, therefore, of opinion that the 
plaintiffs are not entitled to recover the 
sum of Rs. 13,100 or anything from the ap- 
pellant personally. 

Another point urged before us was that 
as the plaintiffs had admitted in para. 6 
of their plaint that the total payments 
made by defendants No.3 tod amounted in 
all to Rs. 4,320 the decree of the Court below 
was incorrect inasmuch as it was calculated 
asifthe defendants Nos. 3 to5 had made pay- 
ments to the total amount of Rs. 2,700 only. 
We find, however, that the account has 
been correctly given inthe decree, The 
first two payments of Rs. 1,080 and 540, 
respectively, mentioned in para. 6 of the 
plaint were made on account of interest 
up to November 16, 1924, and as the plaint- 
iffs have calculated interest on the principal 
of Rs. 12,000 from this date and not from 
the date of the mortgage, it cannot be said 
that thosetwo payments have been over- 
looked. We, therefore, hold that there is no 
error of account in the decree. 

The Court below acting on tke principle 
of s. 43 of the Transfer of Property Act gave 
the plaintiffs a decree against the five 
anda half pies share received by defend- 
ant No.1 from defendant No. 2 subse- 
quent to the date of the mortgage but on 
the authority of the case of Pandiri 
Bangaram v. Karumoory Subbaraju, I. L. R. 
34t Madras 159 (16) it was argued that the 
plaintifs cannot claim the benefit of s. 43 
as they have not proved that they have 
acted on any ‘erroneous representa- 
tions. but - in. the case of Jag Mohan 
Singh v. Sita Ram Singh, 20 Ò. ©. 72 
(17) it was held that for the application of 


- (18) 34 M 159; 8 Ind, Oas. 388; 8M L 
(17) 20 O © 72; 39 Ind, Cas, 186, = a 
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s. 43 of the Transfer of Property Act a 
finding to the effect that the transferee has’ 
believed in andeacted upon erroneous re- 
presentation is not essential and we also see 
nothing in s. 43 to justify the contention of 
the learned Counsel for the appellants. 
We hold that the Court below was right in 
decreeing the plaintiffs’ suit against the 
entire two annassix and ahalf pies share 
that right fully belonged to Siraj Ahmad. 

The learned Counsel for the appellants 
‘also challenged the plaintiff's right to 
recover interest from appellants Nos. 1 to 3. 
This interest was awarded tothe plaintiffs 
on the amount of Rs. 13,100 which was made 
recoverable personally from defendants 
Nos. 3 to5. As however we are of opinion 
that no personal decree can be passed 
against the appellants, it is not necessary to 
consider this point. ma I 

The appeal is partly allowed and the 
lower Court's decree modified. The decree 
is set aside so as it make the appellants . 
Nos. 1 to 3 liable personally to the extent of 
Rs. 13,100 and interest thereon at 6 per cent: 
perannum. The rest of the decree will 
stand. We order parties to bear their own 
costs in this Court. 

N. Appeal partly allowed. 


1 





PRIVY COUNCIL | 
Appeal from the Court of the J udicial Com- 
missioner, North-West Frontier Province,- 
Indie, 
April 6, 1936 : 
Lorp BLANESBURGH, LORD ATKIN, SIR. 
LANCELOT SANDERSON, SIR SHADI LAL AND GIR 
GEORGE RANKIN ; 
Nawab Mason Sir MOHAMMAD AKBAR 
KHAN—-APPELLANT : 
VETSUS - 
ATTAR SINGH AND OTABRS—RESPONDENTS | 
Limitation Act (IX of 1908), Sch. I, Arts. 59, 60 
—‘Loan’ and ‘deposit payable on demand’ —Dis- 
tinction, if exists—Negotiable Instruments Act 
(XXVI of 1881), s. 4—Stamp Act (II of 1899), s. 2 
(22)—Promissory. note, essentials of —Held, that, 
instrument in question was not a promissory note— 
Document not recording or purporting to record all 
terms of contraci—Extrinsic evidence, admissibility 
oJ—Evidence Act (I of 1872), ss. 91, 92. 
~The two terms “loan” and “deposit payable on 
demand” are not mutually exclusive. A deposit of 
money is not confined to a bailment of specific 
currency to be returned in specie, Ag in the case 
of a deposit with a banker it does not necessarily 
involve the creation of a trust, buf may involve 
only the creation of the relation of debtor and 
creditor, a loan under conditions, The distinction 
which is perhaps the most obvious is that 


the, deposit not for a fixed. term does noh 
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impose an immediate obligation on the depositee 
to seek out the depositor and re-pay him. He is 
to keep the money till asked for it. A demand 
by the depositor: would, theregpre, seem to be a 
normal condition of the obligation of the depositee 
to repay. 
The instrument in question was as follows: This 
(one) receipt is hereby executed by Bhai Hira 
Singh Attar Singh Kharbanda, residents of Hoti 
for Rs. 43,900 (Forty-three thousand and nine 
hundred rupees) half of which amount comes to 
twenty-one thousand nine hundred and fifty, re- 
ceived from the Firm of Lala Duni Chand Lala 
Hari Chand Sethi for and on behalf of Captain 
Mohammad Akbar Khan of Hoti. This amount to 
be payable after 2 (two) years. Interest at the rate 
of Rs. 5-4-0 (Rs. five annas four) per cent. per year 
to be charged. Dated this 20th day of Chetar 
(first month of the Hindu Calendar year) Sambat 
1974 corresponding to April 1, 1917. Stamp has 
beon duly affixed (Sd) Hira Singh Kharbanda. 
(Sd.) Attar Singh, Kharbanda :” 
Held, that the document was not and could not 
be intended to be brought within a definition 
relating to documents which are to be negotiable 
instruments. Such documents must come into ex- 
istence for the purpose only of recording an agree- 
ment to pay money and nothing more, though of 
course they may state the consideration. Receipts 
and agreements generally are not intended to be 
negotiable, and serious embarrassment would be 
caused in commerce if the negotiable net were 
east too wide. The document was 4 receipt 
containing the terms on which it was to be repaid, 
and being primarily a receipt, even if complied 
| with a promise to pay, it was not a promissory 
note. Mortgage Insurance Company v. Commissioners 
of Inland Revenue (1), applied. Manick Chand v. 
Jamoone Doss (2), overruled. [p. 458, col. 1.] 
Held, also that the document did not record or 
purport to record all the terms of contract between 
the parties.. There was nothing in the document 
` which explains how the money came to be received: 
and nothing to prevent the parties from showing 
that it was paid by way of loan, deposit, or on 
account of some joint adventure. The use of the 
money might have been limited in various ways. 
The only terms which the document expressed 
were as to the date of repayment of the money ex- 
_ pressed to be received and as to the rate of 
interest. These terms the defendants did not now 
seek to contradict, vary, add to or subtract from 
and hence it could not be said that under ss. 91 
and 92, Evidence Act, no oral evidence was admis- 
sible to contradict, vary, add to, or subtract from its 
terms. 

Messrs. W. H. Upjohn, K. C., Wallach, 
‘and J. M. Pringle, for the Appellant. 

Messrs. L. DeGruyther, K. C.and H. 
. Rashid, for the Respondents. 

Lord Atkin.—This is an appeal from a 
decision of the Court of the Judicial Gom- 
missioner, N.-W. Frontier Province, allowing 
an appeal from the Subordinate Judge of 
Mardan who had made a decreein favour 
of the plaintiff. By the decree on appeal the 
plaintiff's suit was dismissed with costs. 

The suit was commenced by a plaint 
dated July 25, 1929, based upon a deposit 
receipt dated April 1, 1917, to recover the 
principal sum of Rs. 43,900 said to have 
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been deposited with the defendants on de- 
posit account with interest at the agreed 
rate of 54 per cent. per annum. The al- 
leged deposit receipt bore only an affixed 
stamp of 1 anna, and the Subordinate Judge 
in framing the issues stated as the first 
issue the question whether the document fell 
within the definition of a promissory note 
and was it, therefore, not admissible in 
evidence. Without hearing any evidence as 
to the circumstances in which the document 
came into existence, he decided this issue as 
a preliminary point in favour of the defend- 
ants, holding that the document was a pro- 
missory note, was improperly stamped, and 
therefore, was inadmissible in evidence for 
any purpose udder s. 35 of the Indian Stamp 
Act. Their Lordships will discuss this decision 
later. Leave, however, was given to the 
plaintiff to amend : and on January 2, 1931, 
the plaintiff presented an’ amended plaint 
alleging that on April 1, 1917, it was agreed 
between the plaintiff and defendants that 
the plaintiff should deposit Rs. 43,900, with 
the defendants for a period of two years 
with interest at 51 per cent. per annum: 
and that at the expiration of two years the 
in deposit 
with the defendants on the condition that the 
plaintiff would be at liberty to recover the 
amount withinterest at any time he liked, 
and that interest would be credited annually 
in the books of the defendants. The defend- 
ants in their respective written statements 
denied that there was any agreement apart 
from that recorded in the inadmissible pro- 
missory note. They denied any agreement in 
1919, they pleaded theStatute of Limitations 
and finally pleaded that they had repaid 
the money in 1919. Further issues wera 
raised as the liability of some of the de- 
fendants as members of the alleged joint 
Hindu family as members of whick they 
were sued. Astothese issues no question 
now arises before their Lordships. The 
Subordinate Judge does not appear to 
have thought it necessary to frame a new 
issue to meet the allegation in the amended 
pleadingsof the agreement made in’ 1919. 
He heard the evidence on both sides and 
eventually gave judgment for the plaintiff. 
The plaintiff's evidence was that when his 
father died in 1914 he had Rs. 25,000 de- 
posited with the defendants which he the 
plaintiff had withdrawn in 1914, and had 
afterwards re-deposited in 1916 while he 
was engaged in the war. On his return 
from the war in 1917 he wished to deposit 
with the defendants whom hé knew to be 
a very reliable ‘firm of money-lenders a 
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further sum of Rs. 50,000. He gent for the 
two principal defendants, father and son, 
and told them he wished to deposit with 
them thesum named, They said they could 
not take so lergea sum and could invest 
‘only Rs. 43,900 in a certain business. They 
asked him not to fix the interest higher 
ihan 7 annas, i. e., 54 per cent. per annum 
(The inlerest on the Rs. 25,000 had been 
6 per cent.). “They said they could nob re- 
pay me the money within two years: after 
that they would re-pay me at any time on 
demand after receiving due notice.” He 
sent his accountant Abdulla with them to 
his reguler bankers Duni Chand Hari Chand 
who conducted all his receipts and disburse- 
ments. Later Abdulla handed him the 
receipt in question, which admittedly was 
prepared by the defendants. The plaintiff 
then proceeded to give evidence as to the 
1919 transaction. He said that he was on 
duty as a martial lew commander near 
Lahore in April, 1919 : and that on April 21, 
or 22 on hearing of the death of his uncle 
he came home to Hoti on leave. While there 
the defendants, the father and possibly the 
son, came tohim. They said that the two 
years had elapsed. “They asked what should 
be done about the money. I told them I 
did not then want to withdraw that money 
end would like to keep it with them gs the 
times were uncertain. I told them to credit 
the interest and pay it tome when I wanted 
it. They agreed to this.” Before the 
trial the defendant Hira Singh had died, a 

_ very old man. The son Attar Singh said that 
in 1917 he had teken some land on mort- 
gage from one Hamish Gul. He, Hamish 
Lal, had acquired the land by pre-emp- 
iion and 42,500 had to be deposited as 
pre-emption money, which was found by 
-ike defendant Attar Singh. He took a 
loan from „the plaintiff for 43,900 at 4 
per cent. interest: wrote a promissory noie 
for this and gave it tothe Plaintiffs him- 
self. No mention was made of tke money 
being placed, on deposit. He mede no 
egreement with ihe plaintiff after the ex- 
piration of two years to keep the money 
cn deposit. After two years Le repaid ihe 
money and the interest. His father and he 
both went to the plaintiff and 


his father 

paid the money. 
The defendants’ story about the pay- 
ment of the money was not accepted by 


either of the Courts in India. The absence 
of eny receipt, the non-return of the al- 
leged promissory nole, and tke failure by 
the defendants to prcduce any books deal- 
ing ‘with the transaction amply support the 
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finding of the triel Judge in this respect. 
The defence therefore. had to rest upon 
the Limitation Act, a defence meritorious 
enough where tke defendant has been left 
in long enjoyment of property: or where- 
from the lapse of time the original exis- 
tence or the discharge of an obligation is 
left in doubt but void of all merit where- 
as here an original obligation is admitted 
ond a fictitious discharge is falsely alleged. 
Nevertheless it must be carefully examined, 
and the plaintiff's rights determined ac- 
cordingly. ‘I'he articles of the Limitation 
Act which are relevent are: 

“59. For money lent under an agreement that it 
shall be payable on demand: Three years from the 
time when the loan was made” “60. For money 
deposited under an agreement ihit it shall be pay- 
able on demand, including money of a customer jn 
the hands of his banker so payable: Three years 
from tho time when the demand is made.” To 
which should be added article “120, Suit for 
which no period of limitation is provided elsewhera 
than in this schedule: Six years frem the time 
when the right to sue accrues.” 

It is, therefore, necessary to determine 
whether this was money lent. by the plaint- 
iff to the defendants: or whether it was 
deposited under en agreement that it should 
be payable on demand. An atlempt was 
made hy the plaintiff to establish that the 
money wes deposited with the defendants 
as bankers payable on demand. The trial 
Judge accepted this view, but their Lord- - 
ships are not prepared to differ from the 
Judicial Commissioner's Court in this res. 
pect. That the defendants were money- 
lenders is admitted, but there is no satis- 
fectcry evidence thet they carried on 
business es bankers, or indeed how such 
business is carried on in the North-West 
Frontier Province: end in the absence of 
such evidence, it would be unsafe to affirm 
the trial Judge’s finding. Wes this then 
a loan or wasit a deposit payable on de- 
mand? It should be remembered that the 
two telm3 arc not mutually exclusive. A 
deposit of money is not confined toa bail- 
ment of specific currency to be returned in 
specie. Asin the case of a deposit with a 
banker, it dogs not necessarily involve the 
creation of a irust, but may involve only 
the creation of the relation of debtor and 
creditcr, a loan under conditions. The 
distinction whichis perhaps the most ob- 
vious is that the deposit not for a fixed term 
does not scem {o impose an immediate ob- 
ligation on the depositee to seek out the 
He is to keep the 
money (ill esked for it. A demand by the 
depositor would, therefore, seem to. be a 
normal condition of the obligation of the 
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“depositee to repay. Itis unnecessary, how- 
ever, in thiscase to decide any question 
as to implied conditions, for the case of 
the plaintiff resis on a& express stipula- 
tion made in 1919. 

Before however coming to a final decision 
as to the rights of the parties, it seems 


necessary to discuss the point decided by - 


the trial Judge that the document sigaed 
by the defendants in 1917 was a promissory 
note and inadmissible because improperly 

_ stamped: No objection to this ruling appears 
to have been taken on the hearing of the 
appeal: but their Lordships thought right 
to allow the point to be raised before 
them, as it involves no question of fact: 
on the other hand the determination of 
the issue as to whether any and what 
agreement wes made in 1919 is much em- 
barrassed by the Court having to deal 
with a fund as it were in vacuo, with no 
evidence admissible as to how there came 
to be any sum in the hands of the defend- 
ants at that date. 

Having heard the discussion their Lord- 
ships have come to the conclusion that the 
document was nota promissory note. The 
Indian Stamp Act does not suffer from 
the defect of the English Stamp Act in 
ignoring the definitions in the Bills of 
Exchange Act, 1882, and enacting a de- 
finition ofits own. The Indian Act, Art. 49 
imposes a duty on “promissory notes” as 
defined by s. 2 (22) and by that sub-section 
“Prcmissory Note” means a promissory note 
as defined by the Negotiable Instruments 
Act, 1881. 

By the latter Act s. 4 a “promissory note” 
is an instrument in writing (not being a 
banknote or a currency note) containing 
an unconditional undertaking, signed by 
the maker, to pay a certain sum of money 
only to, or to the order of, a certain 
person or to the bearer of the instrument. 
There follow illustrations lettered (a) to (h) 
of which three only need be set out. 

“A. signs instruments in the following terms:— 

(2) 1 premise to pay B, or order Rs. 500. 

(b) I acknowledge myself to be indebted to B. 
in Rs. 1,000 to be paid on demand, for value 
received, 

(© Mr. B. IOU Rs, 1,000” 

“The instruments respectively marked (a) and (b) 


are promissory notes. The instruments respectively 
marked (c) are not promissory notes”. 


If is necessary to refer to s. 13: “A 
negotiable instrument means a promissory 


note .....payable either to order or to 
bearer.” 
“Explanation.—A promissory note.,........ is payable 


to order which is 


5 expressed tobe so 
- or which 


À payable 
is expressed to 


be payable to a 
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particular psrson and doss not convey words pro- 
hibiting transfer or indicwting an intantion that 
it shall not be transferable.” s i h 

The instrument in question in this case 
is according to the authorised translation 
in the following terms :— 

“May God protect us. 

“This (one) receipt ishereby executed by Bhai 
Hira Singh Attar Singh Kharbanda, residents of 
Hoti for Rs, 48,900 (Forty, three thousand and nine 
hunired rupzes) half of which amount comes to 
twenty-one thousand nins hundred and fifty receiv- 
ed fromthe Firm of Lala Duni Chand Lala Hari 
Chand Sethi for and on behalf of Captain Muham- 
mad Akbar Khan of Hoti. This amount to he 
payable after 2 (two) years. Interest at ths rate of 
Rs. 5-1-0 (Rs. five annas four) per cent. par year to 
be charged.” 

‘Dated this 20th day of Chetar (first month of 
the Hindu Calendar year) Sambat 1974 correspond- 
ing to April 1, 1917." 

Stamp has bean duly affixed. 

(Sd.) Hira Singh, Kharbanda, 
(Sd) Attar Singh, Kharbanda.” 

If this document is otherwise within the 
definition of a promissory note, it would 
seem that it must be negotiable, for there 
appear to be no words prohibiting transfer 
or indicating an intention that it should 
not be transferable. It must he admitted 
that it would be a somewhat unusual visitor 
in the accustomed circles of negotiable 
paper. It is indeed doubtful. whether a 
document can properly be styled a pro- 
missory note which does not contain an 
undertaking to pay, not merely an under- 
taking which has to be inferred from the 
words used. It is plain that the implied 
promise to pay arising from an acknow- 
ledgment ofa debt will not suffice, for 
the third illustration indicates that an IOU 
is not a promissory note though of the 
implied promise to pay there can be no 
doubt. The second illustration, hcweyer, 
seems to show that the express words “I 
promise” or “I undertake” are unnecessary, 
The form of words is taken from an 
early English case, Casborne v. Dutton 
reported in Selwyn’s N. P. 11th Ed, p. 401 
from Seacc. M. I Geo ll MSS., where ac- 
cording tothe learned author the Court 
stated that the words “to be paid" in the 
document there sued on amotnted to a 
promise to pay observing that the same 
words ina lease would amount toa cove. 
nant topayrent. It does not appear to 
form a useful general illustration except 
in the case of a document in that particular 
form of words. 


Their Lordships prefer to decide this 
point on the broad ground that such a 
document as this is not and could not 
be intended to be brought within a de- 
finition relating to documents which are to 
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be negotiable instruments. Such documents 
must ccme into existence for the purpose 
only of, recording an agreement to pay 
money and nothing more, though of course 
they may state the consideration. Receipts 
aud agreements generally are not intended 
to be negotiable and serious embarrass- 
ment would be caused in commerce if the 
negotiable net were cast too wide. This 
document plainly isa receipt for money 
containing the terms on which itis to be 
repaid. Itis not without significance that 
the defendants who drew it, and who were 
experienced moneylenders did not draw it 
on paper with an impressed stamp as 
they would have had to if the document 
were a promissory note and that they affixed 
a stamt which is sufficient if the document 
is a simple receipt. Being primarily a 
receipt even if-coupled with a promise to 
pay it is not a promissory note. This view 
of the meaning of a promissory note appears 
‘to coincide with the grounds of decision 
in Mortgage Insurance Company v. Com- 
missioners of Inland Rev2nue (1), were the 
English Court of Appeal found themselves 
bound to give arestricted meaning to the 
much wider definition in the English Stamp 
‘Act. It will have the effect of overruling 
‘some decisions in the Indian Courts notably 
the case of Manick Chand v. Jomoona Duss 
(2), where the defendant had given a sale 
note to his customer recording a re-sale to him 
of certain rupee paper previously bought 
‘from the ‘customer, and bringing out a 
difference expressed tobe payable on a 
day inthe next month. The document was 
‘a sale note coupled with an account, and 
in no way resembled a promissory note, 
or anything capable of being a negotiable 
instrument. Once it is decided that the do- 
‘cument has notto be stamped as a pro- 
missory note, their Lordships are not 
‘called upon to decide whether the document 
‘otherwise bears a sufficient stamp. If that 
‘question had been raised it is sufficient to 
say that if improperly stamped it could 
have been stamped after execution under 
a penalty. 
` he further objection to the sdmissibi- 
‘lity of the document was that it recorded 
‘the terms of a contract reduced to the 
form of this document and that under ss. 91 
and 92 of the Indian Evidence Act no oral 
evidence was admissible to contradict vary, 
add to, or subtract from its terms. The 
answer isthat the document does not re- 


- (1) (1888) 21 Q B D 352; 57 L J Q B 630; 36 W 
“R 833. 
_ | (2) 8 O 645. 
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„until atthe earliest 1925. 


‘explanation is the 


` remain on deposit with 
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cord or purport to record all the terms of 
the contract between the parties. There 
is nothing in the document which explains 
how the moneycfme to be received: and 
nothing to prevent the parties from show- 
ing that it was paid by way of loan, de- 
posit, or on account of some joint adven- 
ture. The use of the money might have 
been limited in various ways. The only 
terms which the document does express are 
as tothe date of repayment of the money 
expressed to be received and as to the 
rate of interest. These terms the defendants 
do not now ssek to contradict, vary, add 
to or subtract from. The Board, therefore, 
can proceed toexamine the evidence un- 
trammelled by the restriction imposed upon 
themselves unnecessarily as now appears 
by the Courts below of having to disregard 
the receipt or evidence as io the actual 
transaction in 1917. Their Lordships see 
no reason for rejecting the plaintiff's evi- 
dence as tothis which seems to be sup- 
ported by evidence as toa former and, as 
he says similar transaction entered into 
by both his father and himself as to 
Rs. 25,000. But ithas to be remembered 
that the transaction in 1917 assuming it to 
have been a deposit was not a deposit 
payable on demand. The receipt shows 
that it was payable after the expiration of 
Without deciding the point 
their Lordships preferto assume that the 
evidence given by the plaintiff that it 
was also stipulated in 1917 that if not paid 


-in two years it wasto remain poyable on 
demand should be rejected as inconsistent 


with the express terms of the document: 
and they are not prepared to find that there 
was an implied term thet it should be so 
payable. The real question in the case is 
whether there was eny «sagreem2nt made 
in 1919, and if so, whether the plaintiff has 
established the agreement alleged by him. 
The outstanding fact is that after 1919no 
interest was in fact paid: nor was any 
the principal repaid 
Obviously some 
explanation is required. The defendants 
supplied a plain tale. The princip>l and 
interest were repaid at the due date. This 
unfortunately is untrue. The plaintiff's 
alleged agreement in 
1919 that the money and interest were to 
the defendants 
payable on demand. It is uncontradicted 
save by a story waich is shown to be false. 
In these circumstances it would appear that 
the real question for the tribunal of fact 
is whether-there are inherent improbabi- 
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lites or extrinsic facts justifying the Court 
in rejecting the plaintiff's account. Their 
‘Lordships do not find tlat there are. The 
Court of the Judicial Commissioner quite 
rightly commented upon the fact that 
three witnesses were called on the plaintiff's 
behalf atan early stage of the trial to sup- 
port the agreements in 1917 and 1919 as 
alleged-in that statement of claim a different 
set of three for each transaction. One of 
thelast three obviously confused the story 
of 1919 with that of 1917: the evidence of 
all six has been treated as unreliable: and 
their Lordships do not dissent from this 
view. 

The plaintif must suffer the necessary 
disadvantage which attaches to any party 
who seeks to support his case in a Court 
of justice with unreliable evidence. And 
if it could be shown that he knowingly 
suborned falsé witnesses there could be 
no doubt asto the result of his claim. 
But no evidence nor any cross-examination 
was dirested against the plaintiffin this 
respect, and in his evidence he makes no 
reference to corroborative witnesses being 
present. It was considered in the judgment 
under appeal that the fact that the plaint- 
iff in 1925 demanded payment of the 
debt of Rs. 25,000 which bore a rate of 


interest of 6 per cent per annum without. ` 


demanding payment of the present debt 
which only bore a rate of 54 per cent. 
threw some doubt onthe plaintiff's case. 
Again the plaintiff was not asked about 
this and-it would not be- difficult to sug- 
ges reasons why a creditor might be 
willing toleave alarger sum outstanding 
even at a lower rate of interest if he were 
not dissatisfied with the credit of his 
‘debtor. It seems also to be overlooked 
that the difficulty, if difficulty there be, 
applies equally to the only other alternative 
view that there was a loan outstanding but 
that it was not payable on demand. That 
some arrangement was made at the end 
of 1919 accounting for the non-payment at 
the stipulated date and in succeeding years 
seems certain. Jn the careful judgment 
given on appeal the Court says “Prob- 
ably something did happen on the expiry 
of-two years originally fixed, but what it 
exactly was we hayeno means of ascer- 
taining onthis record. There is something 
which either party is willing to disclose.” 
But the explanation given bythe plaintiff 
is consistent with all the facts: the only 
counter-explanation was payment which 
was false: no other explanation was sug- 
gested to the plaintiff who was surely 
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entitled tohave an opportunity of meeting 
it if itis tobe used against him. In all 
the circumstances of this case their Lord- 
ships come to the conclusion that there 
was no ground for reversing the decision 
of the trial Judge in favour of the plaint- 
iff. The appeal should be allowed except 
as against defendants Nos. 2 and 3 and 
the decree of the Courtof the Judicial 
Commissioner dated June 27, 1932, should 
-be set aside: andthe decree of the Sub- 
ordinate Judge dated October 15, 1931, 
should be restored. The appeal should be 
‘dismissed against the defendants Nos. 2 
and 3 with costs end those defendants 
should also have their costs of the appeal 
against them in the Court of the Judicial 
Commissioner. The appellant should have 
the costs cf the appeal against the other 
defendants here and in the Court of the 
Judicial Commissioner. Their Lordships 
will humbly advise His Majesty accord- 
ingly. f 

N. Appeal allowed except as against 

defendants Nos. 2 and 3. 

Solicitors for the Appellant.-—Messrs. 
Stanley, Johnson and Allen. ` l 

Solicitors for the Responpents~—Megsrs, 
Nehra & Co. 


__OUDH CHIEF COURT 
Civil Application No. 148 of 1931 
April 7, 1936 - 
SRIVASTAVA AND NANAVUTTY, JJ. 
_ SHIVA NARAIN AND OTABRRS—PLAINTIPES 
i ~ APPLICANTS 
Versus 
BADAL AND OTHERS ~DErenpants— 
Oprosits Party 

Limitation Act (IX of 1908), Sch. I, Arts. 80, 66 
—Bond—Provision to pay interest monthly—Stipula- 
tion that in case of non-payment of interest month- 
ly, creditor will have right to sue for money within 
or after stipulated pertod—Bond, when becomes 
payable—Limitation for sutt—Article opplicadble— 
Art. 66, if applies. 

Where a bond containing a promise to re-pay the 
loan with interest in two years, provides that 
interest will be paid month by month and in cage 
of non-payment cf interest monthly, the creditor 


“will have a right to sue for his money within or 


after the stipulated period, the bond becor es pay- 
able on the occurrence of the first default in 
payment of interest and limitation begins to run 
from that date under Art, 80, Sch. I, Limitation 
Act. When once the amount becomes payable 
limitation must begin to run and it cannot be 
stopped because the bond provides an alternative 
starting point for limitation. The creditor cannot 
be allowed to ignore the earlier starting point of 
limitation because as soon as the money once be- 


-comes payable limitation must begin to run irreg- 
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pective of the wishes and convenience of the creditor. 

he matler is one the determination of which 
rests on the terms of the statute and not on the 
wishes or option of the creditor. The suit is not 
‘governed by Art, 66 as the provisions contained 
in the bond in suit about payment of interest 
month by month and entitling the creditor to 
recover his money in case of default of payment 
of interest for every month are such as to exclude 
the application of Art. 66 to the case and it is 
hardly possible to say that such a bond is one 
where a day is specified for payment. Kherai v. 
Pudai Ram (|), followed. Lasa Din v, Gulab Kunwar 
(2), distinguished. Jawahar Lal v, Mathura Prasad 
(3), explained. 


C. App. against the order of the Judge, 
Smail Cause Court, Lucknow, November 1, 
1934. 

Mr. Sri Ram, for the Applicant. 

Mr. Brij Bahadur, for the Opposite Party. 

Judgment.—This isan application for 
revision filed by the plaintifis under s. 25 
of the Small Cause Courts Act against 
the judgment and decree of the learned 
Judge of the Small Cause Court at Puck- 
now dismissing their suit with coste. 

The plaintiffs came to Court on the alle- 
gations that the defendants Badel, Ram 
Prasad and Misri Lal borrowed on July 18, 
1929, from Sarju Prasad father of the 
plaintiffs a sum of Rs. 400 carrying inte- 
rest at the rate of 2 per-cent. per mensem. 
The bond contained a promise to re-pay 
the loan in two years. Jt further provided 
that interest will be paid month by 
month and in cese of non-payment of 
interest monthly the creditor will havea 

-right to sue for his money within or after 
the stipulated period. Sarju Prasad died 
a year before the filing of the present suit 
by the plaintiffs, who are his sons and 
heirs, and are in possession of the pro- 
perty of their father. The plaintiffs al- 
leged that only Rs. 67-6-0 have been paid up 
to now by the defendants by way of inter- 
est. The. plaintiffs, therefore, claimed that 
they were entitled to recover a sum of 

“Rs, 400 the original sum borrowed together 
with Rs. 479 interest from July 18, 1929, to 
. July 16, 1934, at the rate of Rs. 2 per 
cent. per mensem. The plaintiffs, however, 
relinquished ə portion of their claim and 
now gue for recovery of a sum of Rs. 600 
only. They alleged that the cause of ac- 
tion accrued to them on July 18, 1931, the 
date when the stipulated period for pay- 
ment of the amount borrowed expired, and, 
therefore, claim that the suit was within 
‘limitation, although it was filed on July 17, 
1934, while the bond was executed on 
July 18, 1929. 

The defendanis admitted the execution 
of the bond, but pleaded that the suit was 
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filed beyond time as the right to sue ac- 
erned to the plaintifis on the default of 


. payment of interest which had fallen due 


on the expiry of one monih from the date 
of the exesution of the bond. The learned 
Judge of the Court below accepted the 
defendants plea and decided that the suit 
was filed beyond time and accordingly 
dismissed it with costs. The plaintiffs have, 
therefore, come up in revision. 

The case is remarkably similar to the 
case of Kheraiv. Pudai Ram, 1 O. W.N. 
647 (1), which was decided by a Bench of 
the late Court of the Judicial Commis- 
sioner of Oudh. It was held in this case. 
that the bond became payable on the 
occurrence of the first default in payment 
of interest and limitation began to run 
from that date under Art. 80 of the First 
Schedule of the Indien Limitation Act. 
This view has been uniformly followed in 
this province ever since this decision was 
passed. But it has been contended on be- 
half of the plaintiffs-applicants that the 
aforesaid decision should no longer be re- 
garded as good law in way of the deci- 
sion of their Lordships of the Judicial 
Committee in Lasa Din v. Gulab Kunwar, 9 
O. W. N. 6384(2). Lasa Din v. Gulab Kunwar, 
9 O. W. N. 638 (2) was the case of a mort- 
gage governed by Art. 132 of the Indian 
Limitation Act. Ne doubt the language 
of the third column of Art. 132, which 
prescribes the starting point of limitation 
is somewhat similar to the language of 
the corresponding clause of Art. 80, yet 
obviously the consideration which arise 
in thecase of a mortgage are quite differ- 
ent those whichare applicable to this case. 
The morigagor and the mortgagee have 
reciprocal rights in the matter of redemp- 
tion by the mortgagor and enforcement of 
the mortgage by the mortgagee. But in 
the case of a bond an obligee may be 
able to pay up the bond at any time even 
though the obliger may heve no right to 
enforce payment except after the stipu- 
lated period. Recently a Full Bench of 
the Allahabad High Court in Jawahar Lal 
v. Mathura Prasad, A. I. R. 1934 Allahabad 
661 (3), which has also been relied on by 
the learned Counsel for the applicants has 


(1) LOWN 647; 85 Ind. Cas, 280; 100 & ALR 
1087; 27 O C 318; A I R 1925 Oudh 502. 
. (2) 90O W N 688; 138 Ind, Oas. 779; Ind. Rul. 
(1932) P O 2531; 63 M L J 187; (1932) M W N 912; AT 
R 1932 P C 207; 330 W N 1017; 36 L W 216; 56 OL 
J 237; (1932) ALJ 813; 7 Luck 442; 34 Bom. LR 
1600 (PC). . 

> AIR 1934 All, 661; 151 Ind. Cas. 585; 7 RA 
169; (1934) A L J 1035 (F. B). 
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also distinguished Lasa Din's case, 9 
O. Wo N. 638 (2) on similar 
grounds. We are enot, therefore, 


prepared to agree with the applicants con- 

` tention that the ruling in Kherai v. Pudai 
Ram, 1 O. W.N. 647 (1). has ceased to be 
good law because of the decision in Lasa 
Dim's case, 90. W. N. 638 (2). 

Next it was contended on the authori- 
ty of the Full Bench decision in Jawahar 
Lalv. Mathura Prasad, A. I. R. 19384 Allah- 
abad, 661 (3), that even if Art. 80, applied 
to the case limitation could not run from 
default in payment of interest, as the cre- 
ditor had done nothing to exercise his 
option so asto make the whole amount pay- 
able on the date of default in payment 
of interest. It may be noted that the above- 
mentioned Full Bench case relates to an 
instalment bond which was governed by 
Art.75 of the Indian Limitation Act. In 
that case the creditor had served the 
notice of demand on the occurrence of 
the default in the payment of the instal- 
ments. The learned Chief Justice did 
guard himself against expressing any opi- 
nion as regards a case in which the credi- 
tor did not exercise the option by making 
a demand or serving the defendant with 
notice for payment of the whole amount. 
At the same time he has not said that the 
exercise of the option by the creditor is a 
condition precedent to the running of limi- 
tation under Art. 80, from the date of 
default. On the other hand Justice King 
(now Sir Carlton King) was clearly of opin- 
ion,{ that too much had been made of the 
so-called option given to the creditor. He 
observed that when the Statute lays down 
that in certain circumstances time will 
begin to run from the date when the de- 
fault is made it is not open to the parties 
to agree that the creditor may simply 
ignore the default and that if he does so, 
limitation will not begin torun until the 
expiry of the stipulated period. The start- 
ing point of limitation under Art. 80, is 
the date when the bond becomes payable. 
It is clear from the terms of the bond 
that it became payable as soon as a de- 
fault was made in the payment of interest. 
When once the amount becomes payable, li- 
mitation must begin to run and it cannot be 
stopped because the bond provides an alter- 
native starting point for limitation. The 
creditor cannot be allowed to ignore the 
earlier starting point of limitation because 
as soon as the money once hecomes pay- 
able, limitation must begin to run irres- 
pective of the wishes and convenience of 
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the creditor. The matter is one the deter- 
mination of which rests on the terms of 
the statute end not on the wishes or cp- 
tion of the creditor. We have, therefore, 
no hesitation in agreeing with the lower 
Court that the plaintiffs claim Was barred 
by time under Art. 80 of the Indian Limi- 
tation Act. 

It was also argued that the suit was 
governed by Art. 66 of the First Schedule 
of the Indian Limitation Act. This arti- 
cle provides for the case of a single bond 
where a day is specified for payment. The 
provisions contained in the bond in suit 
about payment of interest month by month 
and entitling the creditor to recover his 
money in case of default of payment of 
interest for every month are such as to 
exclude the application of Art. 66, to the 
case. It is hardly possible to say that 
such a bond is one where a day is specified 
for payment. 

The result, therefore, is that the appli- 
cation fails and is dismissed with cosis. 

Application dismissed. 





PRIVY COUNCIL 
Appeal from the Supeme Court of the 
Gold Coast Colony (Full Court) 
March 3, 1936 
Lorp ATKIN, LORD ALNuss AND LORD 
_ Mauanam. 
EFFUAH AMISSAH— APPELLANT 
| versus 
EFEUAH KRABAH (IN PLACE oF 
ARABAH ARADZIWAH) AND orazrs 
— RESPONDENTS -` 

Custom—Proof of custom—Judicial notice of 
customs, when can be taken—Res judicata—Action 
by or on behalf of family—When res judicata in 
respect of absent or future members—Privy Council 
—Practice—View as to evidence formed by trial 
Judge—Effect—-Privy Council will not ordinarily 
differ—Custom—Gold Coast Colony—Stool—Signt- 
ficance and incidents of. 

Material customs must be proved inthe first in- 
Btance by calling witnesses acquainted with them 
until the particular customs have, by frequent 
proof inthe Courts, become so notorious that the 
sian take judicial notice of them. [p. 462, eol, 
2. 
An action by or on behalf of a family may result 
ina res judicata. But such an action, if itis to 
bind absent or future members of the family, must 
be so constituted according to the localrules of 
preeedure or by arepiesentation order cr in some 
other way that all such members can be regarded ag 
represented before the Court. Lingangowda v, 
Basangowda (1), referred to, 

Their Lordships of the Privy Council would be 
slow to differ from the trial Judge's view as to the 
effect of evidence taken by him ina case where the 
language used often has a local significance by no 
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means identical with the English words into which 
the native words are translated. 

Held, that among the tribes of the Gold Coast 
Colony a Stool is not only a chattel, but it also 
connotes an institution with a religious significance. 
Certain paraphernalia or regalia, e. g, massenger 
sticks, state umbrellas and state drums go with the 
state stool and play an important part in a number 
of native ceremonies, The occupant of a stool is 
not regarded as the owner of the lands attached to 
it, but as being in some sense a trustee for the 
clan, tribe or family subject tothe stool. He may 
be destooled, and ifhe is destooled, the lands and 
regalia will remain with the stool. 


Sir Barrett Leonard, for the Appellant. 
3 Mr. Horace Douglas, for the Respon- 
ents. 


‚Lord Maugham.—tThe claim of the 
appellant in this case for herself and as repre- 
senting the members of the family of Awooah 
Alookoo was in effect for a declaration that 
the members of the family of Awooah 
Aloskoo are the owners of a number of 
specified lands and villages and of the lands 
and town of Dutch Seccondee, a town in the 
Western Province of the Gold Coast colony, 
and for an acsount of all monies and profits 
received by the defendants on account of, 
or out of, the said lands, villages and town 
from January 1, 1918, and also for an order 
upon the defendants to deliver up a stool 
described in the statement of claim as “the 
native state stool” and certain parapher- 
nalia in the possession or custody of the 
defendants. The defendants (thirty-two in 
number) included the defendant Segu 
Winwah II, the Ohene or chief of Dutch 
Seccondee, who was admittedly in actual 
possession of the state or town stool of 
Duich Seccondee together with the parapher- 
nalia thereof and in possession in a certain 
limited sense of the lands of Dutch 
Seccondee District, claimed by the defend- 
ants to be attached to the state stool. The 
` other defendants were ()dikroes or headmen 
under the stool of Dutch Seccondee or elders 
and councillors of that stool. Such of 
defendants as are Odikroes were respec- 
tively in immediate possession of the 
named ‘villages claimed by the plaintiffs 
all of which villages are in Dutch Seecondee 
District. The plaintiffs named in the writ 
claimed to be acting for themselves and 
also on behalf of the members of the 
family of Awooah Alookoo who is said to 
have founded Dutch Seccondee more than 
200 years ago. There were three other 
Persons who joined in the auction with 
Effuah Amissah, but these persons are now 
dead and Effuah Amissah was the only 
surviving appellant before their Lordships. 
Putch Seccondee (or Sekondi) is now a town 
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of some-im portance situate in Ashanta; a sea 
coast state of the Gold Coast. The natives 
are Fantis end speak a dialect of the 
Fanti language. The land lew in the 
Colony is based upon native customs, and 
as pointed out in a judgment of this Board 
delivered by Sir Arthur Channell in the 
ease of Kobinad Angu v. Cudjoe Attah 
(Unreported: P. O. Appeal No. 78 of 1915), 
the material customs must be proved in the 
first instance by calling witnesses ac- 
quainted with them until the particular . 
customs have, by frequent proof in the 
Courts, become so notorious that the Courts 
take judicial notice of them. Their Lord- 
ships have not been informed of any 
customary law so established; and they may 
observe that it would be very convenient if 
the Courts in West Africa in suitable cases 
would rule asto the native customs of. 
which they think it proper to take judicial 
nolice specifying, of course, the tribes (or 
Districts) concerned and taking steps to 
see that these rulings are reported ina. 
readily accessible form. In the present. 
case, however, it iscommon ground that it 
is part vf the Fenti customary law thet 
lands may be atteched to the stool of an 
Ohene, or to the stool of a family; and no 
doubt (as appears from other cases) there 
may be privately owned lands. J*urther, a 
Fanti family consists, subject to immaterial 
exceptions, of persons lineally descended 
through females from a common ances- 
tress. A stoolis not only a chattel, but it 
also connotes an institution with a religious 
significance. Certain paraphernalia or 
Tegalia, €. g» messenger sticks, state 
drums go with the state stool and play an 
important part in a number of nalive 
ceremonies. The occupant of a stool is not 
regarded as the owner of the lands attached 
toit, butas being in some sense a trustee 
for the clan, tribe or family subject to 
the stool. He may be destooled, and if he 
is destooled, the lands and regalia will. 
remain with the stool. The Ohene as 
occupant, of a state stool and an Odikro as 
occupant of a subordinate stool have certain 
judicial and administrative powers. Some 
monies or profits accrue to the occupant of 
a stool, but in the present case their 
nature was left undefined. They seem to. 
arise mainly in connection with sales or 
leases of stool lands, which take place in the 
vase of a state or town stool with the consent 
of the Ohene, the elders and the councillors. 
The evidence asto-the consents necegsary. 
in the case of a family stool was left in some 
uncertainty. If the state stool incurs a 
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debt all the subsidiary stools are bound to 
contribute their share in payment. If it is 
the debt of a family stool,*only the family is 
liable. The distinction, if any, between a 
state stool and a town stool was not dealt 
with in the evidence. At the trial native 
witnesses for the defendants described the 
stool in question as “the big stool,” or the 
“towa stool”. Nothing turns in this case on 
the name. So much was proved or admitted 


or was common ground in the present 
case. One other admitted fact is of 


importance, namely, that the Obhene of 
Dutch Seccondee district must be a member 
of the Abrahiam Abradzie family. 

The trial took place before Dalton, J., at 
a Divisional Court held at Seccondee as 
long ago as the year 1923. The learned 
Judge dismissed the action on two grounds, 
first, that the plaintiffs were estopped by 
a judgment of Gough, J., in 1909, which 
operated as res judicata, and secondly, 
that on the evidence they had failed to prove 
their case. There was an appeal to the 
Supreme Court of theGold Coast Colony. 
Eastern Province and at the Full Court 
held at Accra on June 6, 1929, the 
appeal was dismissed on the ground of 
res judicata. Final leave to appeal to His 
Majesty in Council wes granted on June 20, 
1931, but owing, it is said, to delays on 
the part of the appellant the appeal was 
not heard befcre their Lordships till the 
month of January, 1936. Without attempt- 
ing to apportion the blame for these 
extraordinary delays, their Lordships must 
express their regret that the action was 
notlong ago and finally disposed of. 

At the trial. before the learned Judge 
the plaintiff's case was that there were 
two separate and distinct stools, the stool 
of Awooah Alookoo end the stool of 
Dutch Seccondee, and they alleged that 
the family of Awooah Alookoo was a 
branch of a larger family called the 
Abrahiam Abradzie family. The lands 
they claimed—practically all the lands in 
the Dutch Seccondee district which had not 
become private property—were, they asserted, 
attached to the stool of Awooah Alookoo 
and not to the state or town stool of 
Dutch Seccondee, of which the defendant, 
Segu Winwah I, was the occupant. They 
also contended that this person wes not 
the lawful Ohene, as he was nota blood 
member of the Abrahiam Abradzie family 
but the descendant of a domestic of that 
house. 

The two questions of pedigree occasioned 
po difficulty. The learned Judge held 
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that the alleged two families were one 
and the same, both being descended from 
Awooah Alookoo, the founder of the family, 
and that there was no evidence that the 
Abradzie family was a wider group than 
the family of Awooah Alookoo. He also 
held itto be clearly proved that Segu 
Winwah II and his predecessor on the 
stool, Annessie IT, were blood descendants 
of the Abrahiam Abradzie family. Evi- 
dence as to the election and installation 
of Segu Winwah II as Ohene of Dutch 
the production 
of a statement dated, January 12, 1922, 
under s.7 of the Chief Ordinance, 1904, 
signed by the Secretary for Native Affairs. 
There remained the question whether 
the lands in question were attached to 
the town or state of that place or to 
the family stool, if any, of Awooah Alcokoo, 
The fist defence was that the appellant 
and other piaintilfs were estopped from 
alleging that the lands were attached to 
the family stool by a judgment of Gough, 
J. dated October 18, 1909, ond were 
estcpped by proceedings before District 
Commissioner White in 1905, from dis- 
puting the title of the Ohene tothe stool 
of Dutch Seceondee and the lands attached 
toit. Dalton, J. acceded to the view that 
the judgment of the Gough, J. effected an es- 
toppel. On the appeal to the Full Court the 


same view prevailed. The appellant has 
contended before their Lordships that 
there was in the circumstances no reg 


judicata. This therefore is the first point 
to be considered. 

The decision of Gough, J. which .was 
dated October 18,1909, was given in three 
acticns which by consent were heard to- 
gether. In the first action the plaintiffs, 
three persons Kweku, Enoo, Kobina Tsia 
Efuah and T. E. Jobson claiming to be 
members of the Abrahiam Abradzie 
family, sought on behalf of that family 
against the defendants, who included 
Annesi II the Ohene then occupying the 
state stool of Dutch Seccondee and certain 
headmen, a declaration that they were 
entitled to a one-third share of the rent 
and profits of the lands of the stool and 
they claimed an amount. The two other 
actions were brought against the defendant 
Kuma alone in respect of two small 
pieces of land which were also claimed 
to be lands attached to the Abrahiam 
Abradzie stool. The plaintiffs contended 
that the lends attached or supposed to be 
attached to the stool of Dutch Seccondee 
were the property of the Abrahiam Abradzig 
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family and that by the native -lew the 
said family were entitled to one-third of 
the revenues arising from the leasing or 
sale of the stool lands and accordingly 
that they were entitled to call upon the 
Ohene and his counsellors for an account 
of the said revenues. They alleged that 
they as plointifis were members of the 
Abrahiam Abradzie family and were 
authorised by the family to bring the 
actions. The defendants on the other 
hand contended, as the respondents have 
contended on the present appeal, that 
the lands attached to the stool of Dutch 
Seccondee were not the property of the 
Abrehiam Abradzie family and that the 
stool of Dutch Seccondee was a town 
stool, not a family stool. They further 
contended that the plaintifis did not re- 
present the Abrahiam Abradzie family and 
were not authorised, by the family to 
bring the actions. It should be added 
that there were no pleadings in the actions 
and their Lordships have taken the 
issues which were involved from the judg- 
ment of Gough, J. It will be noted that 
the questions involved, though not identi- 
cal, were in some respects similar to 
the questions involvedin the action now 
the subject of appeal. The three actions 
were dismissed. The lands in question 
were held to be attached to the town 
stool of Dutch Seccondee. The alleged 
native custom was not proved. The land 
occupied by Kuma was held to be attach- 
ed to the town stool. On the other hand apart 
from the lands held by Kumathere was 
no finding as to what lends were attached 
to.the town stool and what lands to, the 
family stool. The claim purported to be 
made on behalf of theAbrahiam Abradzie 
family and not on behalf of the Awooah 
Alookoo family, but as above stated this 
is a distinction without a difference. One 
of the original plaintiffs in the present 
proceedings Kobina Tsia Iiffuah was 
also a plaintiff in the proceedings before 


Gough, J. It is, however, unnecessary to 
consider the effect which the judgment 
in the original action would have 
had eitherasa judgment in rem or as 


a judgment inter partes if it had been pro- 
perty brought on behalf of the Abrahiam 
Abradzie family, because that question 
was clearly put in issue, and Gough, J 
in his judgment stated that he was nob 
satisfied that the claims asserted in the name 
of the three plaintiffs were genuinely pressed 
by the Abrahiam Abradzie family collec- 
tively, or that the family had authorised 


| brrUad aMissan v. BEPUAH KRABAH (P. C.) 


16210 
the three plaintiffs to bring the actions. 
This point seemsjo have escaped the 
notice of Dalton, J. and of the Full 
Court. In these circumstances it seems to 
their Lordships that it is impossible 
to hold as a matter of res judicata that 
the present members of the Awooah.Alos- 
kooor Abrahiam Abradzie ‘family are 
estopped from asserting the claim which 
they have now made. Their Lordships 
do not doubt that an action by or on 
behalf of a family may result in a res 
judicata see Lingangowda v. Basanjgowda 
(1), but such an action, if it is to bind 
absent or future members of the family, 
must be so constituted according to the 
local rules of procedure or by a repre- 
sentation, order or in some other way 
that all such members can be.regarded as- 
represented before the Court. 

On appeal tothe Full Court the learned 
Judges agreed with the trial Judge on 
the question of estoppel and on that ground 
dismissed the appeal. They stated, how- 
ever, that although this decision made it 
unnecessary to go into the evidence it. 
was not to be supposed that they did not 
agree with the findings of.the Court below 
on the facts. 

it therefore becomes the duty of their 
Lordships to consider whether the further 
decision of Dalton, J. on the questions of 
fact which he carefully considered and 
dealt with is correct. They have been 
referred in a fair and candid argument 
on behalf of the appellant to the whole 
of the evidence, and they have no hesi- 
tation in arriving at the same conclusion 
as the learned Judge. He had the ad- 
vantage of seeing the witnesses, most of 
whom were examined through an inter- 
preter, end their Lordships would be 
slow to differ from his view as to the 
elfect of such evidence in a case where 
the language used often has a local 
significance by no means identical with 
the English words into which the native 
words are translated. Moreover; he has stated 
quite clearly that the evidence given for 
the defendants taken generally was far 
more satisfactory and convincing than that 
laid for the plaintiffs. Their Lordships 
observe that there were a number of 
defendants who steted posilively that the 
lands in their possession as Odikroes were 
lands attached to the state or big stool, 

(1) 54 I A122; 101 Ind. Cas. 44; ATR 1927 PC 
56; 51 B 450; 52 ML J472; 25 A L J319,4 OW 
N 424; (1927) MW N 352; 31O W N 570; 29 Bom, 
eo. 25 L W 789; 45OL 7 501; 8PLT 462 
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and that if they desired to deal with 


` Bach lands, they had to consult the Ohene 


_ family stool must fail. 


of Dutch Seccondee agd had never 
consulted with “‘Effuah Amissah. On 
the other hand there wes no evidence 


on behalf ofthe plaintiffs of eny active 


assertion out of Court of a right to the 


lands in question. There were indeed some 


. judgments, including that of Gough, J. 
not . 


above referred to, which, though 
conclusive, were admissible in evidence as 
determining a question of public right 
and es evidenceof reputation; but these, 
so far as relevant, were uniformly un- 
favourable to the plaintiff's claim. Tt was 
in these circumstances inevitable 
claim by Effuah Amissah and her co-plain- 
tiffs that the lands were attached to the 
The final conclusions 
of the learned Judge were as follows : 


“To recapitulate, the stool of Dutch Seccondee I 
find to be atown stool, upon which, however, only 


' blood members of the family of Abrahiam Abrudzie 


can sit, that the lands claimed by the plaintiffs 
are attached to that stool. If there is any stool of 


| Awooah Alookoo, and the plaintifig have not satistied 


‘me, there is any such stool apart from the stool 


. have failed 


' - my opinion, 


upon which Segu Winwah Il sits, the lands claimed 
by plaintiffs are cleaily not attached to it. They 
to show tbat the defendants have 
wrongly dealt with the lands they (plaintiffs) claim, 
they have failed to show thet their consent and 
concurrence to such dealings with the land is 
necessary, or that they have any rights to the lands, 
or that the stool of Awooah Alockoo owned the 
lands for two hundred years or at all. It has, in 
been satisfactorily proved that the 


‘ defendant Segu Winwah JI is in possession of the 


roast 


stool of Dutch Seccondee as. Ohene of Dutch Sec- 
condes, and that the lands claimed are attached to 
that stool, The other defendants who are Odikroes 
are in possession of the lands of their respective 
villages which are claimed by plaintiffs under the 
stool of Dutch Seccondee. The lands are not family 
lands but,town lands and are not attached to tne 


- stool cf Awooah Alookvo, if there is such a stool 


apart and distinct fron the stool of Dutch Sec- 


- ‘condee,” 


These conclusions were fully justified 
by the evidence, and their Lordships 
will accordingly humbly advise His Ma- 
jesty.that the appeal fails and should be 


- dismissed with costs. 


N. Appeal dismissed. 


Solicitors for the Appellant: —Messis, A. 


“L. Bryden & Co. 


Solicitors for the Respondents:—Mesers. 


A Wynne Baxter & Keeble. 
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PRIVY COUNCIL 
Appzal from the Madras High Court 
À March 24, 1936 
Lorn THINKERTON, SIR SHapt LAL AND 
: Sir Geroren RANKIN 
SRIMATH DAIVASIKHAMANI 
PONNAMBALA DESIKAR AND ANOTAER 
—ÅPPELLANTS 
versus 
PERIYANAN CHETTI AND ANOTHRR-—- 


RESPONDENTS 
Hindw Law—Religious LEndowment-~Permanent 


` lease by manager of temple—Alienation, how can be 


that the . 


justified—Head of math and manager of temple— 
Alienation by, distinction, if extsts—Adverse posses- 
ston—When commences—Principles in Vidya Varu- 
thi's case held applicable to alienation by manager of 
temple—Limitation Act (IX of 1908), Seh. I, Art. 144. 

A permanent leass or absoluts alienation of de- 
butter property is beyond ordinary powers of 
management whether in the case of the'head ofa 
math, the shebait of a family idol or the dharma- 
karta of a temple: such alienations can be justified 
only by proof of necessity for the preservation of 
the endowment or institution; the extent of a mana- 
ger’s authority may depend cn the extent of his 
personal interest; but when once he has exceeded 
his authority, the absence of pérsonal interest seems 


` hardly to determine that his act should he held 


void altogether. In all classes of religious institu- 


_tions the objection to alienation -beyond the lifetime 


_ or tenure of office of the manager is equally clear: 


- the date of the lease. 


the offence lies entirely in the unnecessarily great 
interest which has been parted with. To treat the 
act of the dharmakarta as completely void ab initio 
would be to go beyond what is required to corect 
his failure to keep within acts of proper manage- 
ment. [p. 468, col, 1.) 

The distinction between the head of a math and 
the manager of a temple,-though valid as regards 
their personal interest, in or accountability for the 
debutter income, it cannot be said that a perma- 
nent lease granted by the manager of a temple, is 
altogether bad and adverse possession runs from 
No difference can be re- 
cognised in the consequences which flow from ,a 
permanent lease or complete alienation of the de- 
butter property in the case cf a math or temple or 
family idol. Mahomed v. Ganapati (5), Gnanasambanda 
Pandara Sannadhi v, Velu Pandaram (6) and 
Damodar Das v. Lakhan Das (7), referred to. 
Vidya Varuthi v. Balusami (2) Mahantram Charan 
Das v. Naurangi Lal (3), and Subbaiya Pandaram 
v. Muhammad Mustapha Maracayar (8), applied. [p. 
468, cols. 1 & 2.) 

The principles laid down in Vidya Varutht's case 
(48 I A 318) (2) are no! inapplicable to the-caes of an 


` alienation by the manager of a temple, in so far 


? 


as Art. 144, Limitation Act, is concerned. [p. 469, 
col, 1 7 . 

Whihre the dharmakarta of a temple granted a 
perpetual lease of temple lands and the lessees 
alienated portions of the land for building purposes 
and buildings were erected in contravention of the 
lease but with the knowledge of the dharmokarta 
who raised no objection and received the rent: 


Held, that the conclusion was that he accepted 
it as payable in respect of a permanent right 
which it was no longer in the power of his templə 
to repudiate and that where the adversa posseysion 


_ of the lessees extend over twelve years, the emim 


466 
to eject the sub-lessees was barred. under Art. 144, 
. Limitation Act. [p. 470, col. 1.] 
Messrs. W.H. Upjohn, K. C. a J. 
Chinna Durai for the Appellants. 


Messis. A. M: Dunne, K.C., C. Sidney 
Smith and YV. Ramaswami Tyer, for the 
Respondents, . 

Sir George. Rankin —Eleven appeals 


are before the Board. Twelve _ejectment 
suits were brought on. November 25, 1918, 
by a Receiver appointed tO manage certain 
‘Hindu’ temples and’ ‘their’ endownments. 
“One of, these temples is dedicated to a 
“deity Sri Subrahmanyaswami at a village 
-Kunnakudi,‘and to this temple belongs the 
“village Uyyakondan, part of which is a ham- 
let which goes by the name Murugan En- 
‘dal. ‘In 1865 the then manager of the tem- 
ple granteda perpetual lease or cowle of 
-Murugan Endal at a rentof Rs. 20 per 
‘annum totwo Chettis called Palaniappa and 
. Subrahmanyam, the lessees professing to 
:act. with the intention of dividing the 
i profits of the land: equally between two 
' Chetti tem ples. The plaintiff in the pre- 
‘sent suits claimed winter alia) that on his 
becoming entitled by his appointment es 
Receiver to thè management of the Kun- 
“nakudi temple, -the lease of 1865, even if 
binding theretofore ‘upon the temple and 
its managers, ceased'to have any validity 
-or -effect.. Eleven of the suits reached the 
„High Court of Madras on second appeal 
and were dismissed. The defendants were 


.gued as persons who had, taken title by - 


-sub-leases- under the cowle: of 1865 but in 
‘none of the suits has the plaintiff implead- 
-ed ‘the. persons in whom the leasehold in- 
terest created in 1865 is vested. 

It would appear that the persons who 
“direct the affairs of the two Chetti temples 
: have, for some years past provided the rent 
. reserved by the cowle. and possessed the 
‘lands. The manager who granted the cowle 
“is said to have died in 1875 but the history 
` óf the Kunnakudi temple and its affairs 
“has -not been properly proved. Between 
“him “and Arumuga there- mayi have inter- 
“vened, one or more’ managers. Arumuga 


‘ died in 1893 and was succeeded by Thanda- ° 


-varya who died in 1902. From 1902 until he 


“ was removed by decree of the High Court of ` 


“Madras in. 1918, one Nataraja was the de 
< facio. manager. The plaintiff was appoint- 
ed Receiver on March 31, 1917. 

.:In or about 1897 the manager of the two 
` Chetti temples who were in possession of 
« Murugan Endalas cowledars began to alie- 
“mate portion. thereof for building’ purposes 
“and since that date a considerable number 
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of buildings” have been errected thereon 
though not upon the land of the defendants 
to the present suis. 

Thandavarya, having come to hear of tke 
building and having visited’ the villages in 
1893, brought seven suits in 1900 against 
persons claiming to hold portions of Muru- 
‘gan Endal from the cowledars. The pre- 
‘sent defendants or their predecessors-in- 
-title were not among the persons ‘then sued. 
Of the seven suils four were compromised 
putin the other three the judgments of 


- Subordinate Judge, District Judge and High 
- Court-have been put 


in evidence in. the 
present case. These documents show that 
the persons in whom the leasehold interest 
of 1855 was vested, were not impleaded but 
only. certain graniees from them of portions - 
of theland. Also that Thandavarya had 
purported on September 1, 1899, to grant to 
one Raman Chetti (co-plaintiff in the suits) 
a lease of the whole village of Uyyakondan 
and enother village as well. The suits were 
not brought upon the footing that the cowle 
of 1865 was void or was no longer binding : 
the averment was that the defendants with- 
out any right, title or interest wrongfully en- 
tered on the suit land in F ebruery, 19C0, 
and began to raise buildings in spite of 
the plaintifs’ objection. Tne defendants 
by their written statements pleaded (inter 
alia) the cowle of 1865 and also that the 
two Chetti temples had acquired the owner- 
ship of Murugan Endal by adverse posses- 
sion and had sold sites for building pur- 
poses to the defendants in 1897: that the 
plaintiffs had known of this all along 
and had consented tothe defendants erect- 
ing the buildings. 

From the judgment of the Subordinate 
Judge it would appear that the plaintiffs’ 
objection to this averment of title by the 
defendants was not that the cuwle of 1865 
was bad ‘as being a permanent interest 


< granted for a fixed rent but (a) that it was 


granted for agricultural purposes only and 
(b) that the ‘defendants had not taken re- 
gistered documents for their purchases there- 
under. It appeais from the judgment of 
the District Judge that there was or was 
thought to bea difficulty i in that the cowle of 
1865 was not registered: the counterpart, 
however, may be proved, although not re- 
gistered, under the law obtaining in 1865. 
The Subordinate Judge’ in 1902 con- 
sidered that under the cowle, there was 
no right to errect’ buildings but that in 
view “of the delay no injunction coyld be 
granted. He gave Rs. 2,000 in each case 
as damages but refused . to give the plain- 
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tiff possession “because he had let it under 
` permanent cowle to the persons under whom 
the defendants claim.” The District Judge 
in 1903 dismissed the suit#altogether, holding 
that even if the defendants were trespassers 
they could not be ejected by plaintiffs “un- 
less plaintiffs can prove that they are entitl 
ed to possession; and this they are not en- 
titled to so long as thelease to Palaniappa 
Chetty and Subrahmanyen Chetli subsists,” 
Shortly before the judgment of the Subordi- 
nate Judge delivered on April 16, 1902, 
Thandavarya had died and Nataraja was’ 
brought on the record in his stead, and was 
a party to the proceedings before the Dis- 
trict Judge. Raman Chetti alone, however, 
appealed to the High Court and that only 
_in one of the three suits. In March, 1907, 
this appeal was withdrawn. 
There is in the evidence in the present 
< case no information whatever as to whether 
during the pendency of these suits of 1900 
"the rent reserved by the cuwle of 1865 was 
“being paid by the persons acting for the 


Chetti temples or was being refused by’ 


Thandavarya. The cowledars were nct 
parties to the suits. 

. Save for his entry upon the last scenes of 
“his litigation, there is no evidence of any 
-actings by Nataraja, save that Periyanan 
` Chetti, the first witness for the defendants 
“in the present case, gives evidence that in 
1908-09 and again in 1912-13 when he was 
acting for one of the two Chetti temples, he 
caused the rent of Rs. 20 under the cowle 
to be paid. It was paid by the monigar of 
the Chetti temple to the man whocame to 
_ collect it—no doubt in ordinary course. 


After the original plaintiff in the suits now . 


. before the Board was appointed Receiver in 
1917 he issued in January, 1918, a notice 
or notices stating that “the trustee has no 
authority to grant a perpetual cowle in res- 
pect of trust properties without any neces: 
sity, against the interest of the trust for 
an Improper consideration and for an in- 
adequate turwa. The said cowle will not be 
binding upon me. Further, ownership right 
is set up on the ċowle lends contrary to 
be terms -of the cowle, buildings, etc, are 


raised thereon in violation of the agreement’ 


for the cultivation thereof .... Hence I 
. cancel the said cowle through this notice.” 

The notice goes on to demand possession of 

“the said lands” within one month from the 
“date of receipt of the notice. 

_So far as appears, this is the first in- 

timation of any intention on the part of ihe 
- Kunnakudi temple or its manager to treat 
the cowle of 1865 as cancelled or determined. 
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Their Lordships notice that from the repor t- 
ed case of Palaniappa Chetty v. Sreemath 
Devasikhamani (1), it would appear that 
Nataraja in a suit of 1905 as manager of 
this same temple succeeded before this Board 
in March of 1917 in having set aside a per- 
manent cowle in respect of lands not now in 
suit granted by his predecessor in 1897. 

Nataraja having been declared by the 
Board in June of 1920 to have no right to 
be manager of the temple, the persons 
entitled, Annamalai, and on his death Pon- 
nambala, were added as plaintiffs in the 
present cases before they were heard by the 
High Court. 

In ihə present suits, before the Trial 
Court and the Subordinate Judge as well 
as before the High Court on’ second appeal, 
the plaintiffs claimed “relief not only on the 


-ground that the cowle was no longer binding 


but also on the ground of forfeiture, by 
reason thb the defendants were erecting 
buildings on the land contrary to the inten- 
tion of the cowle. The latter contention was, 
howeyer, abandoned before the Board who 
are concerned only with the claim for pos- 
session in respect that tha permanent in- 


‘terest granted by the cowle. is invalid and 


not binding upon the plaintiff or the temple. 
To this claim the sole defence is limitation 
under Art. 144 of tha Fivsi Schedule to 
the Limitation Act (IX of 1908). | 
The High Court has held that the Limita- 
tion Act has to be applied to these suits ‘on 
the footing that the cowle of 1865 was void 
from the commencement, not being valid 


‘even for the lifetime or tenure of office of 


the manager who granted it. It is matter 
of decision that in the case of the head: of 
a math a permanent leese granted or ‘an 
alienation by sale made by him is valid 
during his tenure of office. [Vidya Varuthi 
v. Balusami (2), Mahantram Charan Das 
v. Ngurangi Lal (3))]. Butit is contended 
that the manager or dharmakarita of a 
temple (which is really the present case) 
isin a different position, as he has sab- 
stantially speaking, mo personal interest 


(1) 40 M 709; 39 Ind, Cas. 722; 21 O WN 729; 15 A 
Ld 485;1 PL W 697; 33M LJ1;19 Bom. L R 567; 
22M LT 1; (1917) M W N 507; 26C LJ153,6L W 
292; 441 A 147 (P. Q). ' 

(2) 481A 302 at p. 318; 65 Ind. Cas. 161; (1921) 
M WN 449,41 M L J 346; 44 M 831; 3U PLR 
(P. 0.) 62; 15 L W 78; 30M L T 66; 3 PL T 245; 
26 O W N 537; 24 Bom. L R 629; 20 ALJ 497; A IR 
1922 P. 0. 123. 0.). i 

(3) 60I A 124; 124 Ind, Oas, 214; Ind. Rul. (1933 
PO 56:14 PLT 185; AIR 1933 P O 75; 37 LY 
512; 64 ML J 505; (1933) M W N 272; 100 W N 455; 
870 W N 541; (1983) A L J 327; 57 C LJ 229; 12 Pat, 
261; 35 Bom, LR 630; 17 R L 754 (P, Q). 
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ties but only the right or duty to apply them 
properly for the purposes of ths idol. a 
cordingly, it is said, a permanent leas 
granted by him is altogether bad, and is 
verse possession. runs from the date of the 
lease. 

‘Their Lordships. eee accept this con- 


clusion. Itis clear that a permanent lease- 


or absolute alienation of debutter property 


` is beyond ordinary powers of management 


whether in the case of the head of a math, 
“the sebait of .a family idol or the dharma- 
karta of a temple: such alienations can be 
- justified only by proof of necessity for the 


` preservation of the endowment or institu- 


tion. The principle upon which such trans- 
fers have been held good for the period of 
office of the manager making the transfer 
has seldom been elaborately considered; 
though it has at times been suggested that 


’ this result is accounted for by a personal 


bar or estoppel which prevents the manager 


` {from taking steps to avoid his own grant.. 
_Longuage pointing towards this principle 
butin no very certain or considered way’ 
may be found, e. 


g., in Nainapillai v. 
Ramanathan-(4). „As, however,. it is now 
clear that the property is not vested in the 


. manager, by whatever name he be called, 


but in the idol ‘or institution, it is. difficult 
„to accept the .notion of personal bar 
‘as regulating the validity or invalidity of 
the transaction. Even if this were accepted, 
however, it would still remain obscure why 
personal benefit claimable by the manager 
in respect of the idol’s property should be 


held to decide the existence or non-existence . 


-of an estoppel. One can appreciate the 
view that the extent of a manager's author- 
ity may depend on the extent of his personal 


interest; but when once he has exceeded 
his authority, the absence of personal- inter- , 


est seems hardly to détermine that his act 
should be held void altogether. 
classes of. religious institution the objection 
to alienation beyond the lifetime .or tenure 
of office of the manager is equally clear: 
the offence lies entirely in the unnecessarily 
great interest which has been parted with. 
To treat the act of the dharmakaria as com- 
pletely void ab initio would be.to go beyond 


what is required to correct his failure to ` 


keep within acts of proper management. 
Their Lordships do not find that the dis- 
-tinction now.taken between. the head of a 
(4) 51 LA 83 at pp. 96, 97; 82 Ind. Cas. 22 1a: 
, 1924 P O 65; 19 L W 259; 22'A LJ 130; 34 M L 
10; (192-4) M W N 293; 46 M L.J 546; 10. O&AL 
Ba M . 337; .28 OWN 809; L R oe APO 


“permanent mukarrart lease. 


In all. 


ery 
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maih and the manager of a temple—a dis- 
tinction valid as regards their personal 
interest in or ac@puntebility for the debutter 
income—has been recognised in previous 
cases a3 carrying the consequences now Con- 
tended fx. It was not so considered in 
Mahomed v. Ganapati (5), which was cited 
by Mr. Ameer Ali in delivering the judg- 
ment of the Board in Vidya Varuthi's case 
(2). The cases of Gnanasambanda Pandara 
Sannadhi v. Valu Pandaran (6) and Damo- 
dar Das v. Lakhan Das (7), are in a differ- 
ent cless: they were explained by the Board 
in Mehantram Charan Das v. Ngurangi Lal 
(3), (supra) as depending on the fact that 
x tiansfer was not of a mere item of the 
property of the institution, but of the. 
institution itself and its properties. The 
illustrations given by Sir John Edge in 
the case of Nainapillai v. Ramanathan (4) 
(already cited) show that he is recognising 
no such distinction as is new maintained. 
Their Lordships are not of opinion that for 
the present purpose it is necessary 10 
recognise any difference in the consequences 
which flow from a permanent lease or ccm- 


„plete elienation of the debutter properly in 


the case"df a math or temple or family idol. 
Th all the’ position is es stated by Lord 
Buckmaster [Subbaiya Pandaramv. Muham- 
mad Mustapha Maracayar (8)], when refer- 
ring to Vidya Varuthi’s case (2), and an- 
other, he said (p. 299*):— 

“In each case they relate to the effect of an attempt 
on the part of a trustee to dispose of the property by a 
This he has no power 
to do, though he is ab liberty to dispose of ib during 
the period of his life and a grant made.for a longer 
period is good, but good only to the extent of his own 
life interest. It follows, therefore, that possession 
during his life is not adverse, and that upon his death 
the. succeeding trustee would be at liberty to institute 
proceedings to recover the estate, and the statute 
would only run against him as from the time when 
he assumed the office,” 


Save that the period in question is not the 
period of the manager's life but of -his 
tenure of office, the language of Lord Russell 


-of Killowen in Ram Charan Das's case, (8), 


is to the same effect: — 

“Whatever the intended duration of the attempted 
grant may be, it is good, but good only for the limited 
period indicated.” : 


(5) 13 M 277, 

(6) 2714 69; 23 M 271; 4 C W N 329; 10M L J 29; 
2 Bom, L R 597; 7 Sar. 671 Ae Q.). 

(7) 87 1 A 147; 7 Ind, Cas. 240; 14 O W N 889; 12 
C L J 110; (1910)'M W N 303, TALI791;8MLT 
M5; 20 M LJ 624; 12 Bom. L R 632; 37 0 885 (P. O.) 

(8) 501 A 295; 74 Ind. Cas, 492; 21.409 730; AI 
R 1923 P.O 175; 45 M L J 588; 25 Bom. L R 1275; 46 
M 751; 18 L W $03; (1924) M W.N 65; 28 © W.N 493; 2 


Pat. L R 104; 33M L T 285; 40 O LJ 20 (P. ©). 
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Moreover, the right of each successive 
manager to authorise, create or continue a 
new tenancy for the period 8f his manager- 
ship must be taken in the vase of a public 
temple or a family idol to be the same as in 
the case of a math. 

Accordingly their Lordships are of opinion 
that the principles laid down in Vidya 
Varuthi’s case (2), are not inapplicable to the 
present, in so far as Art. 144 of the Limita- 
tion Act is concerned. That decision was 
pronounced by the Board on July 5, 1921 — 
that is after the present case had been heard 
and decided by the trial Judge (District 
Munsif) in 1920, and before the hearing of 
the first appeal by the Subordinate Judge 
in February, 1924. 

The conclusion of the High Court upon 
this aspect of the case was thus expressed :— 

“Whether the proper date from which adverse 
possession generally runs in cases of permanent lease 
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by dharmakartas be taken as the date of alienation . 


or some subsequent date such as tho death of the 
dharmakarta, or his resignation or removal from 
office, we have no doubt that on the facts of this 
case, adverse possession began from before 1902, 
and that the suits for possession were, therefore, 
barred under Art. 144.” i 

Now what was laid down in Vidya 
Varuthi's case (2), (supra) with reference to 


Art. 144 was as follows:— 

“In view of the argument it is necessery to discover 
when, according to the plaintiff, his adverse posses- 
sion began. He was let into possession by mahant 
No. 1 under a leass which purported to be a perma- 
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atime even if manager No.4 015 knows 


of the absence of necessity for the lease, it : 


may be necessary to consider whether he. 
also knows of and can be taken to rely upon: 


the presumption which imputes such know-. 
When: ° 


ledge to all of his predecessors. 


Nataraja succeeded in 1902 what was ihe : 


position ? The cowle of 1865 was 37 years: 
old and three or four managership had in- 


4 


t 


e 


» 


‘ 
i 


tervened. The Chetti temples or the cowle- 


` dars had since 1897 been alienating parcles 


of land for building purposes and building 
had been begun. Thandavarya's suits of 
1900 did not challenge the cowle as being then. 
invalid though upon the footing that it still 
subsisted the suits were misconceived. The: 
defendants 
trespassers and not as persons having taken 
title under the cowle. It was the defendants 
who set up the cowle. 
that by acts of possession the cowledavs had 
added by prescription to their rights under 
the cowle—most probably a. vain contention, 


to those suits were sued as - 


They set up also ` 


= 


` 


` but the case made by Thandavaraya was” 


nent lease, but which under the law could endure - 


only for the grantor's life-time. According to the 
well settled law of India (apart from the question of 
nezessity which does not here arise) a mahant is 
incompetent fo create any interest in respect of the 
math property to endure beyond his life. With 
regard to mahant No. 2, he was vested with a power 
similarly limited. He permitted the plaintiff to 
continue in possession and received the rent during 
his life. The receipt of rent was with the knowledge 
which must be imputed to him that the tenancy 
created by his predecessor ended with his predeces- 
sor’s life, and can, therefore, only be properly refer- 
able to a new tenancy created by himself. It was 
within his power to continue the tenancy during 
his life, and in these circumstances the proper 
inference is that it was so continued, and consequent- 
ly the possession never became adverse until his 
death.” 

So far as regerds the successive dharma- 
kartas down toand including Arumuga, who 
died in 1893, it is difficult to discover in the 
evidence anything to take them out of the 
operation of these principles. 

It may perhaps be noted—if the manager 
by whom the lease was granted be called 
manager No. 1 and his successors referred 
to by numbers—that as time goes on 
the question whether the lease was 
originally justified by necessity will 


become less easy to answer;. and that after. 


that they had no registered transfers from 
the cowledars, and that the cowle did not 
authorise building. The suits were dismiss- 
edon the ground that as the cowle subsist- 
ed the plaintiff had no locus standi to sue 
in ejectment whether the defendants were 
trespassers or not. The cowledars were not 
impleaded ab all. 

When Nataraja succeeded to 1902 the 
first thing that happened was that he was 


substituted for Thandavaraya in the suits: 


shortly before the trial Court gave judgment 
dismissing them on the ground that the per- 
manent cowle subsisted—a finding which 
was repeated in: November, 1903, by the 
District Judge. Nataraja took the case no 
further. We hear no more of any objection 
by him whether on the score of building 
operations or otherwise. During his tenure 
of office—or rather his de facto manager- 
ship—from 1902 to 1913 the cowledars con- 
tinued to make alienations of sites for build- 
ing purposes arid buildings were from time 
to time erected under the cowle, as is proved 
by the defendants witness Periyanan Chetti. 
That these events could escape the know- 
ledge or attention of Nataraja cannot rea- 
sonably be suggested. The evidence in the. 
case as contained in the paper bosk before 
their Lordship does not make clear whether 
the lease of the two Villages given by Than- 
davarya to Raman Chetty continued in the. 
time of Nataraja nor does the proof of pay- 
ment ofthe cowle rent by the Chetti temples 
in Nataraja’s time extend backwards be- 
yond 1908. = se > ge OP ae Ge 
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_ The plaintiffs are in no. stronger position. 
1 they try to repudiate Nataraja as not be 
ing de. jure the manager: this indeed would 
establich the defendants’ case. The ques- 
tion for decision is as to the proper inference 
to:be drawn from these facts—whether it is 
that. Nataraja; knowing of the infirmity of 
the cowle, accepted the cowle rent as pay- 
able in respect of a new tenancy which it was 
in- his. power either to create for the period 
of-his: own: managership or to create for a 
shorter period and to continue from time 
to'time, or whether on the other hand it is 
that he accepted it as Payable in respect of 
2 permanent right which it was no longer in 
the power of his temple to repudiate. Their 
Lordships are-of opinion that the latter of 
these alternatives is the only one of which 
. the facts permits. There is no doubt that 
from; 1902 until the original plaintiff in 
these suita was appointed Receiver in 1917 
the position of the cowledars in no way alter- 
‘ed: their adverse possession undor the 
cowle thus extended over twelve years, The 
claim to eject. the defendants fails in 
' the-suits. ! 

-Their Lordships will humbly advise His 


Majesty that these appeals should be dis~ 
missed. The appellants must pay the 
costs. 

oN. Appeals dismisse d. 


Sclicitors for the Appellants.—Messrs. 
Hy. S: L. Polak & Co. > 

- Solicitors for the Respondents.—Messrs. 

Douglas, Grant & Dold. 
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Privy Council—Appeal—Right of appeal from 
décision of the Royal Court of J ersey in criminal 
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not usurp functions of jury—Criminal trial—J ury 
—Misdvrection, if sufficient ground for interference 
—Privy Counci:, when interferes in cases of mis- 
direction. < 

There is no right of appeal frcm the decision of 
the Royal Court of Jersey in a criminal case to- 
His Majesty in Council, using the term “ right of 
appeal” in its proper sense, But in a proper case 
His Majesty is entitled to grant special leave to. 


GENERAL FOR JERSEY (P. O.Y 


all ’ 


| its details, a failure to state 


- such as that of the onus of proof 


162106 - 
appeal. There is no Order in Council, charter, ot 
other instrument of authority from which it can be 
inferred that the King's prerogative to allow an 
appeal, if s> advised, has been taken away in 
criminal matters. The cases in which 
ought to advise His Majesty to exercise his prero- 
gative ina criminal case are ofa rare and excsp- 
tional character; but that the prerogative still 
exists is beyond doubt. In re Abraham Ames (3) 


-and Ibraham v. Rex (4), referred to. [p. 471, col, 


1; p. 474, col 2.] 

Their Lordships of the Privy Council even if they 
were a general Court of Appeal hearing the case 
would not attempt to usurp, however remotely, 
the functions of the jury. [p. 475, col. 1.) 

The Judicial Committee have always tre.ted ap- - 
plications for leave to appeal and the hearing of 
criminal appeals so admitted as being upon tha 
same footing. [p. 478, col. 1.]. 

For their Lordships to interfere misdirection as 
such, even irregularity as such, will not suffice, 
There must be something which in the particular 
case, deprives the accused of the substance of fair trial _ 
and the protection of the law, or which in general 
tends to divert the due and orderly administration 
of the law into a new course which may be drawn ` 
into an evil precedent in future. Ibraham v. Rez 
(5), applied, B, R, Lawrence v. Reg (9), distinguish- 
ed. [2b¢d.] ” 
In the case of misdirection, as “in any other , 
case of an alleged failure in the proper trial of a eri- 
minal case, the Board will give advice to His Majesty 
to intervene only ifthere isshown to be such a 
violation of the principles of justice that grave and 
substantial injustice has been done. The Board ` 
does nct act as a general Court off Appealand even if 
English Law were shown to be applicable in all 
the law in the sum- , 
ming up to the jary orto insist moze clearly on 
the onus of proof lying upon the prosecution would 
not establish that therehad been a sərious mis- 
carriage of justice. Apart from the circumstance 
that a summing up in the dominions or abroad 


| is often imperfectly reported (if it is reported at 


all), admissions by the prosecuting Counsel or 


’ other incidents in the course of the trial may well 


have sufficiently brought home to the minds of a 
jury some factor in the case or seme principle 
which might 
appear Lo have been omitted from the summing up 
of the Judge. ([p. 478, col. 2.] 

Messrs. Richard O'Sullivan, K. C. and 
Theobald Mathew, for the Appellant. 

Sir Thomas Inskip, (Attorney-General), 
Messrs. Kenelm Preddy and J. É. 


_ Ashworth, for the Respondent. 


-Lord Maugham.—This is an appeal Dy. 
special leave from a judgment and convic- 


`- tion of the Royal Court of the Island of 


Jersey dated November 8, 1934. The trial 
of the appellant was by way of an indict-’ 
ment presented by “end on behalf of the: 
respondent, the Attorney-General for Jersey, ` 
and took place on November 8, 1933, before 
the Full Court consisting of the Bailiff and 
eight jurats with a jury of twenty-four. 
The indictment charged the appellant 
with having on August 19, +1934, 
driven his motor car in the town of St. 
Helier at a dangerous speed and to the 


ths Board | 
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danger of the public. and with having by. 
his criminal imprudence, -carelessness, or 
negligence (par suite de gon imprudence, son, 
imperitie ou sa negligence ` criminelles) 
collided with Frederick William Whiting 
and having inflicted injuries upon him 
which caused his death. The appellant 
pleaded not guilty, but was found guilty 
by the unanimous verdict of the jury and 
was sentenced to twelve months’ impri-. 
sonment with hard labour, and his driving. 
licence was withdrawn. Special leave to 
appeal was given by Order in Council 
dated December 20, 1934, but without 
prejudice to the right of the respondent to 
argue thatthe appeal is incompetent. The. 
contention of the respondent is that the 
decision of the Royal Court of Jersey in a 
criminal case is final and is not open to 
question or appeal even with special leave’ 
of His Majesty in Council. 

There are thus two entirely distinct 
questions for consideration: first, whether 
special leave to appeal from the verdict 
and sentence could properly be given in 
this or any other criminal case from Jersey; 
and, secondly, whether, if the answer is 
in the affirmative, the present appeal 
from verdict and sentence is within the class, 
of exceptional circumstances in which their 


Loriships could advise His Majesty to 


intervene. 

It seems to their Lordships beyond doubt 
that there is noright of appeal from the 
decision of the Royal Court in a criminal 
case to His Majesty in Council, using the 
term ‘right of appeal” in its proper sense. 
It will be remembered that (subject to 
certain limitations or exceptions not material 
to the present case (there was no right of 
appeal ina criminal matter either in this 
country or in any of the dominions of the 


Crown until a recent date (in this country- 


the date of the Criminal Appeal Act, 
1907). The verdit of the jury was for 
centuries considered to be conclusive. 

It mey be added that the Island of Jersey 
is not a colony ortouse the old phrase “a 
plantation”. It is part or parcel of the 
ancient Duchy of Normandy which came 
into the possession of William, Duke of 
Normandy in A. D. 933 and remained 
attached to the English Crown when 
PhilipIl of France conquered tke rest of 
Normandy from King John. It has its own 
constitution and is govered by its own 
laws; and, apart from enactment, it would 
be strange to find that there was a right 
of appeal properly -so-called in criminal 
matters to the King in -Councjl. In fact as 
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will be seen- there is. no trace in any 
legistation or in any authoritative. work. of 
any such right of appeal. The evidence is 
uniformly against the existence of such a, 
right. fal f rier 

The question of the power -of the King 
to admit an appeal in such a case ‘as an: 
act of grace gives rise to very different 
Gonsiderations. The discretion of the King, 
in Council to grant special leave to appeal: 
has been. often described, not inconveni-. 
ently, as the prerogative right; and there is: 
a whole body of authority tending to show, 
that this prerogative right can only be taken’ 
away by the express words or the necessary 
intendment of a statute or other equivalent. 
act of state. A short account of the way in: 
which the different methods of reaching ‘the 
Sovereign as the fountain of justice, 
namely by appeal as of right and by appeal: 
after special leave obtained, have grown. 
up, will be found in the cases of Nadan v.: 
The King (1) and British Coal Corporation. 
v. The King (2). The judgment of the, 
Board delivered by Viscount Cave, L. O. in. 
the former of these cases contains a refer-, 
ence to most ofthə previous decisions of 
the Board in which the question of the 
prerogative right of the Crown to grant, 
special leave has been considered and it is. 
unnecessary to repeat his observations here., 
In dealing with the case ofa Court of great, 
antiquity suck as the Royal Court of Jersey, 
the question must be whether in any of the’ 
constitutions, charters, ‘Orders in. Council. 
or other acts of state, there is any ground. 
for holding that the prerogative right has. 
been taken away, bearing in mind that: 
precise words.or the necessary efect, of. 
them alone can result in such a conclu-, 


sion. h F 

Their Lordships have been supplied with; 
a very complete statement of the relevant; 
historial documents (see Appendix.I-and, 
Appendix II to the record of proceedings);, 
and with the assistance of Counsel «they, 
have carefully examined the whole of these, 
papers whether they consist of charters., 
Orders in Council, letters, representations,’ 
statements of the law, Acts of the States. 
of Jersey, or other instruments, or writings, 
They propose to deal seriatim with the 
main contentions of the respondent. The 
first point is founded on the Constitutions 
of King John, established in relation to. 
the Islands of Jersey and Guernsey after. 

(D (1926) A C 482 at p. 491; 95 LJP OI 134. 
L T708; 28 Oox O O 167; 42 T L R 356. i 

2) (1935) A C 500at p. 511; 101 Ù JP 058; 
(1933) Ir. Rep. 487; 153 L T283; 79 SJ 541; 51T- 
L Se ae es 
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Normandy was alienated. The original has 
long disappeared and the precise date of 
it. is- unknown. After providing for the 
election of twelve ‘jurats who.were to be 


sworn to keep the pleas and rights pertain- 


ing to the-Crown, it was declared that 
they in the-absence of thé justices and 
together with the justices “when they shall 
fome to those parts”, were to judge “‘touch- 
ing ell cases in the said Island howsoever 
arising; except cases that are too difficult 
(exceptis casibus. nimis arduis) and if any 
shall: be: lawfully convicted as a traitor of 
having departed from loyalty to the Lord 
the King or of having laid violent hands 
upon the ministers of the Lord, the King 
in exercising their duty in a lawful man- 
ner.” It has been conjectured that the 
words: “and if” (etsi) ave a slip for “as 
if" (ut st). The original was in Latin 
and mistakes in transcription and transla- 
tion are;-of course, possible. Their Lord- 
ships do not propose toenter upon this 
question because whatever the result it 
seems to be plain that there is in- this 
clause ‘nothing whatever to interfere with 
the prerogative of the King. 

“The privileges granted by the Constitu- 
tions: of King John were from time to 
time confirmed, re-granted and enlarged 
during the succeeding reigns, but nothing 
of- any importance forthe present purpose 
took place until the year 1562. Queen 
Elizabeth in that year granted by Letters 
Patent under the Great’ Seal a charter to 
the Bailiff and jurats and other natives 
and inhabitants of the Island of Jersey. 
This charter’ contained. an elaborate con- 
firmation of all and singular -the laws and 
customs duly and lawfully used in the 


Island, and also confirmed and granted- 


to the Bailiff and jurats and all other 
Magistrates, officers of justice, and any 
other persons appointed’ there in any office 
or duty full, absolute and complete 
authority touching all sorts of pleas; pro- 
cessess, law suits, actions, disputes and 
cases. of any kind whatsoever arising in 
the- Island as well real, personal and 
mixed as criminal and capital, and there 
and: not elsewhere to plead, proceed with, 
prosecute, and defend all these things and 
in the same matters either to proceed or 
supersede, to examine, hear and acquit, 
condemn, decide and put their sentences in 
execution according to the laws and cus- 
toms of the Island’ heretofore used and 
approved, and here follow the words “with- 
out. any challenge. or. appeal whatosever 


except in cases which according to the. 
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ancient custom of the Island... are rel 
served to our royal cognisance ar which. 
by our royal right or privilege ought to 
be reserved". The charter was never re- 
garded as taking away a right of appeal to 
the Queen in Council in Civil cases (see the 
Reglement touchant Appels of May 13, 1572), 
and there are no words purporting to take 
away the prerogative of the Queen in 
criminal cases, the reference to the cases 
which by “our royal right or privilege 
ought to be reserved” being quite wide. 
enough to save the special prerogative 
with which their Lordships are concerned. 
Moreover there is a saving clause in the 
charter in these terms:— 

“Saving also all possible appeals and challenges 
of the said Island and of others dwelling or living 
there in all such cases which by the laws and 
customs of the Island and aforesaid places are 
reserved to our royal cognisances and examination 
or ought by our royal right or privilege to be re- 
served nctwithstanding any sentence, clause, thing 
or matter whatever expressed and set out above in 
these presents to the contrary.” 

By a Commission issued by the Queen 
herself in 1590 to Tertullian Pyne, doctor 
of laws, and Robert Nepper, authority was 
given to these commissioners amongst 
other things “to establish and confirme 
suche good orders and constitucions as by” 
you with the advise end consent of the 
Captaine Bailiff end jurates and States of 
the said Isle shall be thought profitable 
and necessarie for the common  wealthe 
of the said Isle, and agreeable to the 
ancient lawes and customes thereof”. 
Among the ordinances made and said’ to 
have been established by the said Pyne 
and Napper in the year 1591 in- relation 
to the Isle of Jersey was Ordinance No. 4 
relating. to appeals. It begins witha re- 
cital in these terms :— 

“And forasmuch ag My Lords of Her Majesty's Privy 
Council are greatly importuned from time to time 
about many causes in which no definitive sentence 
has been given which is contrary to the ancient 
privileges in this Island and contrary to the 
express orders thereupon laid down and approved 
by the said Lords. And also about many appeal 
causas well judged and wrongly appealed in. And 
about many sentences given in criminal cases or 
others in which no appeal lies or ought to be suffered 
—a thing which redounds to the great trouble of many 
good subjects of Her Majesty in this Isle.” 

For redress thereof it was ordered that 
‘whosoever shall make request to my Lords 
of the Council in such causes wherein 
definitive sentence has not previously been: 
given or in any cause above specified 
which ought to be ordered and adjndged 
by the Bailiff and jurats, shall forfeit, to 
Her Majesty, her heirs and successors ten 
pounds sterling”. The Ordinance clearly re- 
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fers (amongst other matters) to an Order 
in Council of May 13,1572, limiting ap- 
peals in civil case to cauges or matters 
over a certain value and prohibiting appeals 
in any cause or matter, great or. small, 
before a definitive sentence or other 
judgment having the force and effect of 
a definitive sentence. It is a reasonable 
conclusion that all the appeals mentioned 
in the recital are appeals as of right and 
that the clause has no “reference to an 
appeal by special leave. Here again, how- 
ever, there is a saving clause in wide 
terms- which extends to “all rights, titles 
and royalties and pre-eminences whatso- 
ever which Her Majesty has had or can 
and might or ought to have in this Isle 
notwithstanding 
constitutions hereinbefore recited or any- 
thing herein contained which might be 
contrary thereto.”. The necessary conclusion 
is that the discretion ofthe Crown to give 
special leave to appeal was not taken away. 
“Ib was argued before their Lordships 
that the Ordinances of Pyne and Napper 
never became the law in Jersey. It cannot 
now -be proved that they were ever regis- 
tered in the records of the Island, or that 
they were ever confirmed by Order in 
Council. In Le Quesne’s Constitutional 
History of Jersey (published 1856) it is 
even stated that there is no allusion to 
these ordinances in any Order in Council 
and that it is probable that they were 
never presented at the Council Board. 
Further research has, however, proved that 
these latter statements are not correct. 
At,a meeting of the Privy Council on 
September 23, 1772, a letter was read 
from the Lieutenant-Governor of Jersey 
to one of the principal Secretaries of 
State “recommending the repeal of certain 
orders established in the Island of Jersey by 
royal commissioners in the  thirty-third 
year of the reign of Queen Elizabeth” 
(the reference is to an article in the 
Pyne & Napper Ordinances relating to 
punishment for signing any petition). The 
matter was referred to the Lords of the 
Committee of Council for the affairs of 
Jersey and Guernsey. On June 15, 1773, 
the Lords of the Committee having ob- 
tained from the Lieutenant Bailiff and 
Jurats of the Island “an authenticated 
copy of the said ordinances", took the 
matter into consideration and ordered that 
a copy of the ordinances be transmitted to 
His Majesty's Attorney-General who was 
required “to draft a proper instrument to 
be passed under the Great Seal of Great 
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Britain for revoking and annulling the 
sixth article of the said ordinances estab- 
lished by the Royal Commissioners in the 


thirty-third year of the Reign of Queen 
Elizabeth.” 
In view of these orders and in the 


light of the present evidence their Lord- 
ships have felt constrained to regard the 
ordinances established by Pyne and Napper 
as having been properly confirmed by Order 
in Council and registered and thus having 
become part of the law of Jersey. They 
support the view already expressed that 
there is no appeales of right in criminal 
matters, but they throw no light on the 
question of the prerogative right. 

There are traces in various Orders in 
Counciland other documents of Causes hav- 
ing arisen in the Island since the Charter 
of Elizabeth in which the question as to 
whether an appeal was allowable to His 
Majesty in Council—sometimes as a matter 
of right and sometimes by special leave— 
has been discussed. The case of Esnouf 
v. Esnouf et Bisson is a good instance 
By an Order in Council dated June 
18, 1662, the question was raised in re- 
lation to an assault and battery alleged 
to have heen committed by Jobn Esnouf 
and Amice Bisson upon the person of 
Thomas Esnouf. The defendants had been 
condemned to pzy a fine of two hundred 
crowns and hed appealed, appercnily as 
of tight. to His Majesty in Council. 
The Order states that the question arose 
“whether the matter was not so criminal 
as that no appeal might be permitted 
according to the laws end customs of the 
Island”, and this was dealt with by 
ordering the Bailiff or his Lieulenant and 
all the jurats to certify their Lord- 
ships whether, as the nature of the case 
and the judgment in the appeal was, an 
appeal was allowable to the party aggriev- 
ed and condemned by the laws and customs 
of the Island. No certificate from the 
Baliff or his Lieutenant and the jurats has 
been found. The order in Council tends 
to support the contention thatin purely 
criminal cases no appeal as of right was 
permitted according to the laws and 
customs of the Isle, but it does not touch 
the. question of the prerogative of the 
Crown to grant special leave. A similar 
observation applies to the statements by 
jurats and others in textbooks and in ans- 
wer to questions asked by the Privy Council 
relating tothe laws and customs of the 
Island of Jersey. _ 

In the year 1771 a certain Code of Laws 
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agreed upon by the States of the Island 
and trensmitted to His Majesty in 
Council for approval was duly 
approved. It will have to be considered 
later in another conneclion. It is sufficient 
to state here that it deals with appeals 
in Civil matters and with the curious 
appeals called “doleances” which’ are des- 
cribed as odious “because they are parti- 
cularly directed against the Judge whose 
honour mustihe maintained in the cause 
of Justice”. It does not, however, mention 
appeals in criminal matters. $ 

Royal Commissioners were appointed in 
1846 to enquire into the Criminal Laws 
then in force in the Channel Islands and 
into the constitutions ənd powers of the 
tribunals and authorities charged with the 
execution of such laws; and in the course 
of their commission they made enquiries as 
to the right of appeal in criminal cases. 
In the answers made in 1847 it was 
stated by various jurats that the verdict 
of the Grand Jury was final and that 
no further appeal was allowed in any 
questions of a purely criminal nature. 
Several of the persons answering the 
questions stated that the Court in passing 
sentence always reserved a right to the 


party convicted of applying to His 
Majesty for pardon. Nothing, however 
was said about the right of the Crown 
in Council to give special leave to 


appeal. The veluable Report of the Commis- 
sions on the criminal law of Jersey made in 
1847 does not refer to the prerogative right 
of the Crown. 

The matter had, however, come before His 
Majesty in Council a few years previvuusly 
in the case of In re Abraham Ames and 
others on the petition of Her Majesty's 
Athorney-General for Jersey, In re 
Abraham Ames (3). Ames and others, 
masters cf fishing smacks in the 
Island of Jersey, had been brought be- 
fore the Royal Court in Jersey and seutenc- 
ed to paya fine of 300 livres and costs, 
There was an appeal from this sentence to 
the Full Court which affirmed the decision 
of the inferior Court. From this decision 
Ames on behalf of himself and others of the 
defendants prayed leave to appeal to Her 
Majesty, but the Royal Court refused te 
grant such appeal. Thereupon Ames ana 
others presented a petition in the nature 
of a “doleance” to Her Majesty praying for 
leave to appeal and that all proceedings 
consequent upon the above sentence should 
be stayed in the meantime. Leave to appeal 

(3) (1841) 3 Moo P O 409;, 
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was given by Order in Council pursuant 

to the advice of their Lordships. In the 

year L841 ths Attorney-General of Jersey 
presented a petition to the Queen in Coun-. 
cil complaining that the Order granting 
leave to appeal was obtained by surprise 
and praying that it might be rescinded.. 
The Attorney-General argued thatthe law; 
of the Island allowed no appeal from the, 
Royal Court of Jersey in criminal cases, and: 
he further argued that the Court could not; 
entertain the matter as a “doleance” because. 
there was no complaint against the judge: 
In delivering the judgment of the Board 
Baron Parke stated that their Lordships- 
were of opinion that the application to, 
dismiss the appeal must be granted and 

he added this: 

- “Weare disposed to say that we ought not to have 

recommended Her Majesty to have allowed tha ap- 

peal; but we are not disposed to say that we have 

not the power so to have done, as Her Majesty is the- 
head of justica and wə are sitting here not merely 

asa judicial body but as Privy Councillors and the. 
matter of the former petition was referred to us 

generally. But we are fully aware of the difficulties 

which we should entail on ourselves if we were to 

grant appeals in matters of criminal prosecutions 

and under the circumstance; of this cass we think 


not to have 
been granted and must bə rescinded.” 

Similar language was used by Lord 
Bleckburn in delivering the judgment of 
the Board inthe case of Esnouf v. A-G. 
for Jerszy (4). It isreasonably clear that 
the opinion of the Board in both c.ses was 
that in a proper case Her Majesty 
would be entitled to grant sp:cial leave 
to appeal. 

On consideration of all the various mat- 
ters to which their Lordships have been re-- 
ferred the conclusion must he that there is 
no Order in Council, charter, or other instru- 
ment of authority from which it can be in- 
ferred that the King’s prerogative to allow 
an appeal, ifso advised, has been taken 
away in criminal matters. The cases in 
which the Board ought to advise His Majesty 
to exercise his prerogative ina criminal 
case are of a rare and exceptional character 
but that the prerogative still exists is in the 
opinion of their Lordships beyond doubt. 

It is now necessary to state the nature of 
the case proved against the appellant at the 
trial. Toe accident took place in Weigh- 
bridge Square, St. Helier, at about 10-15 P. Me: 
on the evening of Sunday, August 19, 1934. 
The appellant was driving a 24h. p. Buick 
motor-car and he had with him a _ friend, 
Mr. Durell, who was silting beside him 
and was the only other occupant of the 
fay? (1883) BA C 304; 52 LJ P 026; 48L T 


that the Order of July 19, 1836, ought 
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car. It was adark night with a moon 
struggling through clouds. Tke ap- 
pellant was coming s@uthwards round 
the car of Victoria Gardens with- 
in about five or six yards of the pave- 
ment. Frederick William Whiting, called 
later the deceased, came out from the dark 
area which surrounded the gardens at a 
slow run into the path òf the headlights of 
the car. It was asserted by the appellant 
and Mr. Durell that on seeing the car the de- 
-ceased seemed undecided es to running on 
‘or'stopping, but that he did turn back in- 
stead of carrying on. The car then hit him 
and killed him practically instantaneously. 
There is no room for doubt as to the vio- 
lence of the impact. Not only did the de- 
ceased suffer dreadful injuries, which need 


not be detailed, but the bar holding 
the number plate of the car and 
the headlamps had been’ bent in- 


wards towards the radiator; a bulge was 


caused on the right-hand side of the bonnet | 


and the top of the bonnet was crumpled. A 
most remarkable fact, as 
was no dispute, wasthat the body of the 
deceased was hurled through the air by the 
impact of the car and was found at a dis- 
tance of some 25 feetin front of the place 
where the car was finally pulled up. There 
was conflicting evidence as to the precise 
speed et which tbe car was travelling for 
some distance before the collision. There 
were skid marks on the ground behind the 
motor-car extending about 11 paces from 
the rear of the motor-car where it stopped, 
showing where the appellant had started to 
apply the brakes with vigour. The appel- 
lant who was called asa witness swore that 
the car was travelling at the moment of im- 
pact atten miles an hour. His friend, Mr. 
Durell, who gave his evidence forthe de- 
fence by deposition on cath before the trial 
(under an Order of the Royal Court) put 
the speed atthe moment of impact at 25 
miles per hour. A taxi-driver, named Mat- 
son, who saw the accident, swore that the 
car was travelling atan excessive speed. 
Itis notin dispute that the car though 
subjected to the brakes for some consider- 


. able distance before the collision, was yet” 


travelling at a sufficient pace to project the 
body of the deceased through the air and 
presumably along the ground for a distance 
exceeding 25 feet and to kill him 
on the spot. Their Lordships even 
if they were a general Court of Appeal 
hearing the case would not attempt to usarp, 
however remotely, ihe functions of the jury, 
and the facts above stated are mentioned 
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only to explain the questions which arise 
for consideration on special leave to appeal 
granted in a criminel case. They are 
content here to observe that the undisputed 


“ evidence was sufficient to justify a conclu- 


sion by the jury that the car was being 
driven by the appellant with gross negli- 
gence in relation to snd with entire dis- 
regard of the safety of other persons using 
the road, in the sense that it was being 


. driven at night atan excessive speed and to 


the danger of the public in the towa of St. 
Helier. 


‘The case was tried as already stated before 
the Full Court of the Royal Court of Jersey, 
consisting of the Bailiff and eight jurats 
with a jury of twenty-four. The Bailiff is a 
trained lawyer and doubtless his views on 
questions of law are treated with great 
respect; but the jurats, who are appointed 
for life and who need not have any legal 
qualification, have at any rate in theory the 
same right of summing-up the case as the 
Bailiff and of expressing their own views 
of the law, and some of them are not only 
lawyers but no doubt possess considerable 
experience in connection with the proceed- 
ings of the Royal Court in criminal matters. 
In the present case the learned Bailiff (as 
is usual) alone summed-up the case to the 
jury and in so doing explained to them the 
law as to manslaughter. Afler some 
prefatory remarks he referred to the state- 
ment of the law by the Attorney-General 
which was in these terms:— 

“Fortunately the law upon this subject is one 
which is abundantly clear, and it can be set out in a 
minimum of words. The law is this: ‘Any person 
causing the death of another by gross negligence in 
the performance of a legal duty owed to that other 
is guilty at least of manslaughter’. That is the law 
of the land, as clear a statement of law as any state- 
ment can be, Now, you have also to bear in mind 
and I place it in the very forefront of my address to 
you this fact that the question of whether the victim 
in a case of this kind contributed to his own death 
or not by any negligence on his part is, so far as you 
aga jury are concerned, in arriving at your verdict 
absolutely immaterial and beside the point......The 
law is very cler. The charge of manslaughter 
cannot be maintained unless it is proved that the 


negligence of the prisoner is the proximate cause of 
the death.” 


The Bniliff adopted this statement and 
said. 

“The Attorney-General has told you the law, and 
he has told you very plainly and correctly; he has 
told you that every user of the King’s highway 
owes to every other user the duty of doing every- 
thing in his power to avoid danger or damage to the 
other user. You have to decide whether the accused 
did all a sensible man would have done to avoid 
danger when he saw a human being in front of him 
In Uivil Law contributory neglience isa defence, 
To Criminal Law is it no defence at all. You know 
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that the vehicle driven ‘by the accused killed 
Whiting, andhe is accused by the Crown of having 
killed him owing to the fact that he drove ata 


dangerous rate and to the danger of the public and- 


by his imprudenes or lack of skill criminally killed 
that man. Tho whole case comes down to the 
question of speed and the precautions taken. You 
have to decide whether the vehicle was taken ata 
suitable and proper pace over the place of the 
accident, under suitable and proper control, and 
whether all reasonable steps that a skilful and 
sensible driver could have taken were taken... 

He concluded as follows:— 

“It is for you to judge whether the accused, by 
his ‘negligence or carelessness or recklessness, did not 
fail im the duty he owed tu that’ pedestrian. If you 
think that no reasonably skilful driver could have 
avoided an accident under the circumstances which 
occurred, you will acquit the accused, but if you 
think that the circumstances show that there was a 
carelessness, a negligence, a lack of skill, call it 
what you will, by means of which the accused, 
instead of being in a position to meet and to cope with 
the sudden emergency was not in such a position, or 
that he was going at such a pace that the driver was 
unable to stop his car, again it his for you to sey that 
that was wrong.” 

The appellants ground for appeal is 
based upon the alleged defects of this 
summing up. It is contended that the 
Bailiff left the jury under the impression, 
amongst other things, not only that the 
question of the contributory negligence of 
the deceased was altogether immaterial, 
but that the appellant must be convicted 
unless ths evidence established that he 
had taken all the steps that a skilful and 
sensible driver could have taken, and that 
he could only be acquitted if the jury 
were satisfied that the death of the deceased 
was due toa pure accident or misadventure, 
such an accident as no reasonably skilful 
driver could have avoided. Their Lord- 
ships aré far from saying that the summ- 
ing up in question is nob open to 
criticism, and they are not to be taken as 
expressing any opinion as to the course 
which would or might be taken in a general 
Court of Criminal Appeal if such a summ- 
ing up were before them. They observe 
however the Attorney-General for Jersey 
began by stating the law (assuming that 
the law of Jersey in this case is similar 
to that of England) in unobjectionable 
terms and that his statement was adopted 
by the Bailiff. Indeed phrases are usad 
. which are taken from an English text- 
book (Law of Collisions on Land, by 
Roberts & Gibb, 2nd Edition, pages 189 
to 195). The Bailiff himself stated plainly 
that the eppellant was accused by the 
Crown of. having killed the man owing 
to the fac! that he drove at a dangerous 
rate end to the danger of ths public, and 
“py his imprudence or lack of skill 
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criminally killed him”. It is doubtless 
unfortunate that in the latter part of his 
address the Bailiff left out (to use the 
language of Hewart, L. C. J. in Bateman’s 
case cited below) “some of the adjes- 
tives which have always been used in 
explaining criminal negligence” to a jury, 
and that some sentences taken alone are 
consistent with the view thata hostile verdict 
might be given on the ground of mere 
carelessness, negligence or lack of kill 
such as would justify a verdict in a civil 
case. On the other hend their Lordships 
have noted that the Attorney-General had 
stated the law as being that any person 
causing the death of another by- gross 
negligence inthe performance of a legal 
duty owed to that other, is guilty at least of ` 
manslaughter, and that the speech of the Ad- 
vocate for the defence referred repeatedly 
and without being contradicted’ to the 
fact that there was no homicide unless . 
the defendant had been guilty of “negli- 
gence tantamount to criminal negligence”. 
Moreover, there are other difficulties which 
interepose themselves. In the first place 
it is by no means clear to their Lordships 
that the law of Jersey on the subject of 
manslaughter es the result of a collision 
on land is precisely the same es that 
which exists in this country. The Criminal 
Law of the Island of Jersey is and has 
long been in a remarkably fluid slate. . 
Historically it should begin with the great ` 
repository of early Norman Law the Grand 
Coutumier of Normandy; but unfortunately 
this work is very defective in relation to 
crime, for although some chapters treat 
of criminal suits and others make mention 
of crimes and misdemeanours, the punish- 
menis are not specified in either and no 
corporal punishment short of death or loss 
of limb is anywhere mentioned. There 
appear to be no Orders of His Majesty in 
Council or Ordinances of the States sanc- 
tioned by royal authority which throw 
light upon the general question of crime, 
except in the cases of some particular 
crimes which their Lordships are not here 
concerned with. In the year 1689 the 
Attorney-General for the Island made a 
report to the King’s Privy Council in 
which he stated that according to the 
laws of the Island there was no distinction 
made betwixt wilful murder, manslaughter, 
and “chance medley”. This report was 
approved by His Majesty in’ Council and 
(after discharging a certain piisoner from 
his imprisonment) His Majesty was pleased 
to order that if for the ‘uture it should 
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appear by good evidence to the Royal 
Court in Jersey upon the trials of any 
persons for murder, manslaughter, and 
chance medley, that there was no pre- 
meditated malice, and that the parties 

“were tit objects of mercy, the judges of the 

said Court should, upon such occasions, sus- 

pend all further proceedings against the cri- 

: minal until His Majesty was made acquaint- 
.ed with the state of their respective cases 

, and His Royal pleasure should be signified 

thereupon and the Bailiff and jurats of the Is- 

lend of Jersey and all others concerned were 

- to take notice and to cause the order to 

. be registered in the Royal Court of the 

Island. It may bo mentioned here that 

Orders in Council are registered by the 

“Royal Court and are not binding as 
‘law until such registration has taken 

place. 

Apart from the Code of laws of 1771 to 
which reference must again he made, there 
seems to be nothing in the nature cf a 
written law cf Jersey dealing with crimes. 
By the Order of Match 28,1771, approving 
the Code ib was declared that 

“All other political and wuiilten laws heretofore 
made in the said Islnd and not included in the 
said Code and not having had the Royal Assent 


and confirmation shall be from henceforward of no 
force and validity.” 


Some doubt has been expressed as to the 
* meaning to be attached to these words, but 
“40 their Lordships it seems clear that the 
` clause is dealing only with written laws and 
‘ is not in any way affecting customary laws. 
‘ The Code-contains, however, only one crimi- 
nal enactment, that isa provision as to per- 
: sons who are accessories of criminals and to 
: prison breakers and persons aiding them. It 
appears from the first (Jersey) report of 
- the Royal Commissioners appointed in 
-. 1846 (above referred to) for enquiring into 
the criminal laws of the Channel Islands, 
that there was not in any Act, Order in 
Council, or even in any work of authority 
. published in Jersey, any specific definition 
of crimes or their punishments. So far 
indeed ‘as -specifice enactment is concerned, 
. the law in reference to manslaughter would 
seem to be in the same state as it was 
. in the year 1689. In fact, however, there 
has been a long established practice in 
Jersey which has apparently. permitted the 
Royal Court to introduce alterations in® 
regard to the criminal law and ils punish- 

ment and particularly in the direction of 

mitigating the severity of the ancient 

Norman practice. The law of Jersey was 

indeed during the 18th century considerably 

more humane than that of England. For 
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esample, whilst hanging was the necessary 
punishmennt for sheep stealing in England, 
in Jersey the delinquent was only “‘expos- 
ed to be whipt”,.and whilst simple theft 
was acapital crime in England, in Jersey: 
the criminal foreited his life only on con- 
viclion of a third offence. In modern times, 
however, it has been usual to refer to 
English legal works and precedents as 
authorities, and the Royal Court has in 
many cases regarded the English Law as 
a guide in laying down tLe mcdern law 
of Jersey. According to the Commissioners 
who made the report of 1847, this de facto 
alteration of the criminal law is due to two 
circumstances. In the first place the Royal 
Court until the Order in Council of 1771 
possessed the power of legislation, and 
while that legislative power existed, it is 
easily to be understood that the members 
of the Court would not regard themselves 
28 bound to adhere tothe previous law in 
a particular case; more particularly when 
the ancient law was of an exceedingly harsh 
character and had ceased to cccord with 
the general feelings of the inhabitants of 
the Island. This laxity in the epplication 
of the existing law seems to have continued 
after the Royal Court had ceased to possess 
its power of legislation. On the other 
hand the peculiar ond the popular nature 
of the ancient tribunel called the Royal 
Court has contributed to the system of 
treating the law as not being of a vigid 
character. ‘The jurats are chosen by a 
system of election by a widely extended 


- suffrage, the persons selected having seldom 
received. any legal education. 


They are 
tempted to act upon their individual notions 
Criminal Law in Jersey thus 
rests almost entirely on the mcdern prectice 
of the Royal Court and this tends more and 
more to imitate English models. It may 
not be improper to add that a 
similar practice has been adopted in a 
number of British Dominions, including 
those where English Law does not prevail, 
without in many cases any statutory 
authority for such a course. 

There are thus difficulties in laying down 
for Jersey the same strict rules as to a 
summing up to a jury which have heen 
formulated in this country in their definite 
form since the institution of a Court of 
Criminal Appeal. There are in the Full 
Court not less ihan eight Judges in all 
the ‘Bailiff or his deputy and not less than 


seven jurats, all of whom have an equal, 


right to address the jury;.and.the fact that 
that right might be exercised by several 


ATS 
of them in terms which might be by no 
means identical, makes the criticism of the 
observations of the , Bailiff and jurats a 
matter of some delicacy. The peculiar 
and special constitution of the Royal Court 
and the curiously Huid state of the crimi- 
nal law afford reasons for hesitating to 
interfere with a verdict on the ground of 
a summing up alleged to be objection- 
able. It may be useful to repeat that 
the Board has always treated applications 
for leave.to appeal and the hearing of 
criminel appeals so admitted as being 
upon the same fcoting. As Lord Sumner, 
-giving the judgment of the Board in 
Ibrahim v. Rex (5) remarked: 

“The Board cannot give leave to appeal where 
the grounds suggested could not sustain the apreal 
itself; and, conversely, it cannot allow an appeal 
on grounds that would not have sufficed for the 
grant of permission to bring it.” 

He added, what is material in the present 
case: 

“Misdirection as such, even irregulari'y as such, 
will not suffice (ex parte Macrea (6), There must 
_ be 8 mething which in the particular case, deprives 
“the accuszd of the substance of fair trial and the 
. protection of ths law, or which in general tends 
“to diyert the due and orderly administration of the 
law into a new cours? which may be drawn into 
an evil pzeczdent in future. (Reg. v. Bertrand 


{t is unnecessary to repeat the well- 
known observations of Lord Watson in 
relation to a veview of criminal: proceed- 
-ings before the Privy Council in the case 
of In re Dillet (8) The appellant relied 
upon some observations in the judgment 
“of the Board in the case of .B. R: Lawrence 
v. Reg (9) as involving that the omission 
cof the Judge to direct the jury as to the 
oaus of proof and to tell them that the 
accused is entitled to the benefit of any 
reasonable doubt is, of itself, such a mis- 
“garriage of justice as will lead this Board 
-to set aside the conviction. But the pas- 
sage relied on clearly does not lay down 
-any such narrow doctrine. Jt recognises 
“that the question is whether the jury had 
-present to their minds the governing 
-principle of our law as to onus of proof, 
and that the jury may have this present 
in their minds otherwise than by any. 
‘direction of the Judge. The particular 
- circumstances of that case, the various 
groups of charges and the way in which 

(5) (1914) AO 599 atp. 615;§3 L JP O 185; 111 
LT 20; 30T LR 383. s 

(6) (1893) A O 346. 

(HLPC5 
. (8) (1888) 12 AC 459; 56L T 615; 36 W R 81; 16 
“Cox CO 241. 

e (9) (1933) A O 699 at p. 707; 102 LIPO 148; 149 
L S 50TL R13, l i 
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they were dealt with in the course of the 
trial, the form of the directions by the 
Judge and the form of the verdict, made 
it leasonably cegtain that the jury did 
not have the principle gs to onus of proof 
clearly before their minds, and it was held 
by the Board that the appellant had suffi- 
ciently established the micarriage of justice. 
The decision is not to be regarded as 
modifying the burden laid on an appel- 
lant before this Board by the ruling in 
Dillei’s case (8). In the case of misdirection, 
as in any other case of an alleged failure 
in the proper trial of a criminal case, the 
Board give advice io His Majesty to in- 
tervene only if there is shown to be such 
a. Violation of the principles of justice 
that grave and substantial injustice has 
been done. The Board has repeatedly de- 
clined to act as a general Court of Appeal; 
and even if English Law were shown 10 
be applicable in all its details a. failure 
10 state the law in the summing: up to 
the jury in the terms carefully considered 
and expounded in Baieman’s Case (10) or 
to insist more clearly on the onus of proof 
lying upon the prosecution would not in 
the opinicn cf their Lordships necessarily 
establish that there had been è sericis 
miscarriage of justice. Apart from the 
circumstance that a summing up in the 
dominions or abroad is often imperfectly 
reported (if it is reported at all), admis- 
sions by the prosecuting Counsel or other 
incidents in the course of the trial may 


. well have sufficiently brought home to the 


minds of a jury some factor in’ the case 
or some principle such as that of he onus 
of proof which might appear to have been 
omitted from the summing up of the 
Judge. 

On a careful review of the facts in the pre- 
sent Case, their Lordships are unable to ceme 
to the conclusion that there has been kere 
a Violation of legal principles resulting in 
grave and substantial injustice and they 
must accordingly humbly advise His 
Majesty that the appeal be dismissed. 

N Appeal dismissed. 


Solicitors for the Appellant:—Messrs. 
Charles Russell & Co. . ; 

Solicitors for the “Respondent:—The 
Treasury Solicitor. 


(10) 19 Or, App. Rep. 8 at p. 13, 
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© PRIVY COUNCIL 
March 27, 1936 

Logp CHANCELLOR (Viscount HAILSHAM), 

Lorp THANKERTON, Loep Mavezam, SIR 
-Gnora LOWNDES AND SIR SIDNEY ROWLATT 

In the matter of A REFERENCE UNDER 
8. 51 or tas GOVERNMENT or IRELAND 

ACT, 1920. In the matter of S. 3 or TAR 
FINANCE ACT (NORTHERN IRELAND), 

1934 

Finance Act (Northern Ireland) 1931, s. 3—Pro- 
visions of s. 8, if beyond the powers of the Parlia- 
ment of Northern Ireland—Income tax—Purpose, 
of Income Tax Acts—Income-tax and poor rate— 
Difference between, 

Even assuming that under s. 3of the Finance 
Act of 1934, (Northern Ireland) a tax is imposed 
‘on the ratepayers by the cantral authority, such 
tax- is not substantially the samein character as 
income-tax, andthe provisions of s.3 are within 
ape powers of the Parliament of Northern Ire- 
land. 

. The purpose of the Income Tax Acts is to taxa 
person's total income from all sources ; the method 
of assessing income derived by ownership or cé- 
cupation of hereditaments is somewhat arbitrarily 
-based on annual value and not on actual income, 
but that does not alter the essential characteristic 
of income-tax that itis a tax on inccme generally. 
“On tha other hand, the poor rate is levied in res- 
pect of ths cccupation of hereditaments, irrespec- 
-tive of a person's inccme generally, and irrespective 
of whether ths ratepayer isin fact deriving pro- 
fits or gains from such occupation. A dwelling 
housa isa burden, nota source of profit for the 
occupier who pays rent for it. He is rated on the 
- value of the burden, while he remains unrated in 
respect of his whole profits, be they irom business 
‘or from investments. This marks 
difference in character between income-tax and 
‘rates. L. C.C. v.' Attorney-General (1), referred to. 
.. Messrs. Gavin T. Simonds, K.C., W. M. 
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sixpencs in the pound on the riteable 
value of the county or county borough; 

“(b) in respect of each subsequent year, an 

amount equal to the sum which would be 
produced by a rate of one shilling in 
the pound on the rateable value of the 
county or county borough. 

“The contribution to be paid by the Council of 
a county or county borough shall be raised by 
means of the poor rate, and shall, so far as it 
represents a rate on the rateable value of a boroul 
or other urban District, bə raised by the Council 
of tha borough or urban District upon the demand 
of the county Council. 

“Where a Council, for the purpos3 of providing 
any sums required to be raised by them for ths 
contribution to be paid in respect of the year 
ending on ths thirty-first day of March, ninete:n 
hundred and thirty-five, borrow money tempo- 
rarily in exercise of the powers conferred upon 
the Counsil by section three of the Local Authorities 
‘Financial Provisions) Act, 1921 (or any similar 


“enactment in a Local Act), the term within which 


such money is required to be repaid shall be a 
period not excseding six months fiom the ending 
of the said year. 

“(G) The contributions payable under this sec- 
tion shall be paid in such instalments payable at 
such time as the Ministry of Finance may direct. 

“lixperd ‘ture incurred by a Council in paying 


“any contribution or meeting any demand under 


this section section shall not.betaken it) account 
for the purposes of tha deficiency contribution 
under s. 12, or s. 13 of the Local Government 
(Rating and Finance) Act (Northern Jy2land), 1929, 
is amended by any enactment for the time being 
in forces. 

“ 6) In this section the expression 
value’ means the rateable value, 


‘rateable 
subject to the 


_ provisions of Part I of th: sil Local Government 


the essential - 


(Rating and Finance) Act, of ths hereditaments 
and tenements ratel to the poor rats for the finan- 


- cial year immediately proceeding the year in res. 
_ pectof which the contribution is to be paid.” 


`M. Graham Harrison, K. C., J. M. Whitaker ` 


“and J.O. MacDermott, for the Appellants. 
.- The Attorney-General’ for Northern Ire- 
land, Messrs. H. L. Murphy, K. C. and J. 

- Desmond Chambers, N. Ireland Bar, fo 
Respondents. : 

Lord Thankerton. —In this reference 
under the provisions of s. 51 of the Govern- 

-ment of Ireland Act, 1920, the matter to 
be determined is whether the provisions 
of s. 3 of the Finance Act (Northern 

, Ireland), 1934, are beyond the powers:of the 
Parliament of Northern Ireland. 

Section 3 of the Finance Act of 1934, 
provides as follows :— 


‘3.—(1) There shall be paid to the Exchequer 
of Northern Ireland by the Council of every county 


The parties interested, who appeared 
before the Board, were the Lord Mayor, 
Aldermen and Citizens of the City -of 
Belfast (hereinafter called “the Corpora- 


_tion”), who challenged the validity of the 


section above quoted, and the Government 


_of Northern Ireland, who supported the 
_validity of the legislation. 


‘and county borough an annual contribution towards . 


the cost to the said Exchequer of educational ser- 
vices. 


_:, “(2) -The contributions to be’ paid by each such 


Council as aforesaid in respect of each financial ` 


year shall be as follows :— 
=- (a) in respect of the year ending on the thirty- 
_ ` first day of March, nineteen hundred 
and thirty-five, an amount equal to the sum 


which would be produced by a rate of- 


The Corporation basesits challenge on 
the provisions of s. 21 (1) of the Govern- 
ment of Ireland Act, 1920, which provides 
as follows :—  . 

“21.—(1) The power of the Parliaments of South- 
ern Ireland and Northern Ireland to make laws 
shall include power to make laws with respect to 
the imposing, charging, levying, and collection of 
taxes within their respective juricdictions, other than 
customs duties, exciss duties on articles manufac- 
tured and produced, and excess profits duty, cor- 
poration profits tax, and any other tax on profits, 
and (except to the extent hereinafter mentioned) 
income-tax (including super-tax), or any tax sub- 
stantially the same in character at any of those 
duties or taxes, and the Governments of Southern 
Ireland and Northern Ireland shall have full con- 
trol over the charging, levying and collection of 
such taxes as their respective Parliaments have 
power to impose, and the proceeds of all guèh 
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taxes shall be paid into the ‘Consolidated Fund of 
Southern Iveland or Noithern Ireland, as the case 
may be. 

“Provided that it shall not be competent for the 
Parliament of Southern Ireland or the Parliament 
of Northern Ireland toimpose any tax, whether 
recurrent or non-recurrent, of the nature of a gene- 
ral tax upon capital not being atas substantially 
the same in character as an existing tax.” 

The Corporation maintains that under 
3.3 of the Actof 1934, a las is imposed 
by the Parliament of Northern Ireland 
which is substantially the same in character 
‘as income-tax. 

Tn the first place, the Corporation con- 
tends that, while in form the contribu- 
tions under s.3 of the Act of 1934 are 
paid by the Council of a county or county 
borough to the Exchequer, and it is the 
Council that raises the amount of the con- 
tribution by means of the poor rate, the 

‘Council have no choice in the matter and 
‘are merely the hand by which the central 
authority imposes the levy on the rate- 
payers, whichis, therefore, a tax imposed 
by the central authority on the ratepayers. 
In the view of the cpinion, formed by 
their Lordships on the second contention 
of the Corporation, it is unnecessary to 
decide this question, but their Lordships 
“will assume that the first contention of the 
: Corporation is correct. 

It, therefore, remains to consider the 

second contention of the Coroporation, 
. namely, that the tax so imposed by the cent- 
ral suthority on the ratepayer is “substan- 
tially the same in character” as Income-tax. 
Counsel for the Corporation sought lo 
- establish this substantial similarity in cha- 
racter by a detailed comparison of the 
provisions ‘of the Income Tax Act, 1918, 
under Sch. A and, in particular, Sch. B, 
with the provisions of the Poor Relief 
(Ireland) Act, 1888, along with the fact 
that under s. 187 (1) of the Income Tax Act, 
1918, the value of all tenement and rate- 
‘able hereditaments for the purposes of 
Schs. A and B is ascertained primarily ac- 
cording tothe valuation for poor rate pur- 
' poses: But, in the opinion of their Lord- 
ships, it is the essential character of the 
_ particular tax charged that is to be re- 
- garded, and the nature of the machinery 
often complicated--by which ‘the tax is 
to be assessed is not of assistance except 
in so far as it may throw light on the 
‘general character of the tax. Such an 
examination as Counsel for the Corpora- 
‘tion invited their Lordships to enter upon 
-would tend to narrow the legislative powers 
-of taxation of the Parliament of Northern 


‘Tyeland almost to the vanishing point,. 


whereas bys.21 (1) of the Act of 1920. 
legislative powers are conferred in gene- 
ral terms, subject only to the specified ex- 
ceptions. 

In a-familiar passage D. O. C. v. Atturney- 
General (1), Lord Macnaghten has des- 
cribed the character of Income-tex as fol- 
lows i-~ 

“Income-tix, if I may be pardoned for saying 
so, isa tax oninccme. It is not meant to be a tax 
on anything elsa. It is one tax, not a collection of 
taxes essentially distinct. There is no difference 
in kind between the duties of income-tax assessed 
under Sch. D, and thos: assessed under Sch. A or 
any of the other schedules of charge. One man 
has fixed property, anothsr lives by his wits; each 


contributes to the tax if his income is above the 
prescribed limit. ‘The standard of assessment 
varjes according to the nature of the sourca from 
which taxable inecmc is derived. That is all.’ 

The purpose of the IncomeTax Acis is 
to tax a person’s total income from all 
sources; the method of assessing income 
derived by ownership or occupation of 
hereditaments is somewhat arbitrarily based 
on annual value and no’ on actual in- 
come but that does not alter the essential 
characteristic of income-tax that it isa tax 
on income generally. 

On the other hand, the poor rate is le- 
vied in respect of the occupation of herc- 
ditaments, irrespective of a person's in- 
come generally, and irrespective of whe- 
iher the ratepayer isin fact deriving pro- 


‘fits or gains from such occupation. A 


dwelling house is a burden, not a source 


_of profit, for the océupier who pays rent 
. for it. 


He is.rated on the value of the 
burden, while he remains unrated in res~ 
pect of his whole profits, be they . from 
business or from investments. In their 


. Lordships’ opinion this marks the «ssen- 


tial difference in character between income- 
tax and rates, and 1t 18 unnecessary to 
consider other and less important differences 


- between them. 


Their Lordships are, therefore, cf opin- 
jon, even assuming that under s. 3 of the 
Finance Act of 1934, a tax is imposed 
on the ratepayers by the central authority, 
that such tax is not substantially the same 
in character as income-tax, and that the 
provisions of s. 3, are within the powers- 
of the Parliament of Northern Ireland. Their 
Lordships will humbly advice His Majesty 
accordingly. oe 
N. Order aċčordingly. 

Solicitors for the Appellants :—Messrs, 
Dyon Bell & Co. 

Solicitors for the Respondents :--Messrs, 
Linklaters & Pains. : 

(1) (1901) AC 26 at p.35;70 LJE B 77:83 LT 


605; 49 W.R 686; 65 JPR.. o. 
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LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1292 
i of 1935 6 
November 22, 1935 

Jat Lat, J. 
Lala PIARA LAL (RAM)—Drcren-HoLpEr 
—APPELLANT 
versus 

AMIR CHAND AND ofaurs—JUDGMENT- 
DEBTORS—-RESPONDENTS. 

Insolvency Act (V ‘of 1920), s. 4 
— Minor adjudged insolvent -- Order found 
to be illegal Inability of insolvent to take 
proceedings owing to minority~—Court, if can take 
action under s. 4. 

There is nothing in s. 4, Provincial Insolvency 
Act, as to the stage up to which the Court 
is competent to take proceedings under s. 4, 
but under sub-s, (2) the intention of the Legis- 
lature is perhaps that the Insolvency Judge 
should not take action under s. 4 after the property 
has been sold. That perhaps should be the ordi- 
mary practice, and a convenient practice. But where 
a minor has been adjudicated an insolvent and the 
order has been found to be illegal and the property 
was taken possession of by the Official Receiver 
and even when it was sold, he could not raise any 
objection under s.4, and owing to his minority he 


Provincial 


could not contest the validity of the order adjudi- - 


cating him an insolvent, s, 4 is wide enough to 
cover the case and it will be the duty of the Insol- 
vency Judge todo justice between the parties and 
to restore td the person his property which has been 
seized under an illegal order, especially when the 
order has been cancelled by the Judge. 


Misc. F. ©. A. from an order of the 
ee Judge, Mianwali, dated June 21, 

30, 
i Mr. Mehr Chand Mahajan, for the Appel- 
ant. 

Mr. Badri Das, for the Respondents. 

Judgment.—This firm Daulat Ram-Udai 
Bhan was adjudicated insolvent. The ap- 
pellant Piara Ran was a partner of the 
firm but was a minor at the time of the 
order of adjudication. The whole property 
of the insolvents, that is to say of the 
firm constituted by the two partners in- 
cluding Piara Ram, was taken possession 
of by the Official Receiver and sold on 
June 3, 1930, when Piara Ram was still 
a minor. Possession, however, was not 
given to ihe auction purchasers for more 
than four years. Consequently they made 
an application on August 16, 1934, to be 
put in possession of “the Property pur 
chased by them from the Oficial Receiver. 
This application was made to the lIn- 
solvency Judge. To this application objec- 
tion was raised by Piara Ram. Piara Ram 
also made an application on November 26, 


1934, alleging that he being a minor 
had been illegally adjudicated an in- 
solvent. 


The learned District Judge has held that 
162-01 & 62 
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Piara Ram was adjudicated an insolvent 
illegally and that it must be assumed 
that no order adjudicating him an insol- 
vent exists. The question now arises what 

should happen to the property, if any, o 

Piara Ram which has been sold by the 
Official Receiver but possession whereof 
has not yet been given to the purchasers. 

The learned District Judge has decided 
that Piara Ram should secure a decision 
of this question by instituting a civil suit. 

He does not appear to have decided that 

the case is not covered by s. 4 or that 
in exercise of his discretion he would not 
adjudicate in the matter unders. 4, Pro- 
vincial Insolvency Act. It is contended by 
Mr. Mehr Chand Mahajan on behalf of 
the appellant that having regard to the- 
fact that the Court has found that the 
order adjudicating Piara Ram an insolvent 
is illegal and in view of his minority at 
the time of the adjudication order and also 
at the time of the sale of the property, 
it is unfair that he should be driven to 
a Givil suit to get possession of his pro- 
perty, if any, from the Official Receiver. 
Mr. Badri Das on the other hand contends 
that under the Hindu Law the property 
of Piara Ram vests in the Receiver and is 
saleable by him and, therefore, the ap- 
pellant has no right to any relief in these 
proceedings. That, however, is a matter to 
which the attention of the learned District 
Judge does not seem to have been invited 
and I am, therefore, unable to decide it 
at this stage. 

The other contention of Mr. Badri Das 
is that s. 4, Provincial Insolvency Act, 
does not empower the Insolvency Judge 
to adjudicate upon the rights of persons 
concerned after the sale cf the property 
by the Official Receiver. The section itself 
does not say anything as tothe stage up 
to which ihe Court is competent to take 
proceedings under s. 4, butsub-s. (2) is 
relied upon by Mr. Badri Das in support 
of his contention that the intention of the 
Legislature was that the Insolvency Judge 
should not take action under s. 4 after 
the property has been sold. That perhaps 
should be the ordinary practice, and a 
convenient practice, but the facts of this 
case are peculiar. This is not a case in 
which a valid order of adjudication has 
been passed and a third person, who is 
interested in the property taken possession 
of by the Official Receiver, has siept over 
his right. Here a minor wes adjudicated 
en insolvent and the order has been found 
to be illegal. When the property was 
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taken possession of by the Official Receiver 
and even when it was sold he could not 
reise any objection unders. 4, and owing 
to his minority he could not contest the 
validity of the order adjudicating him an 
insolvent. It may be that after attaining 
majority he did not promptly go to the 
Court asking for the cancellation of the 
order adjudicating him an insolvent, but 
that by itself does not imply that he is 
not entitled to the relief, which he would 
otherwise be entitled to, if he can estab- 
lish that any property which belongs to 
him, and which could not, therefore, vest 
in the Official Receiver has been illegally 
sold by him. I consider thats. 4 is wide 
enough to cover a case like the present, 
and in any case it would be the duty of 
the Insolvency Judge to do justice between 
the parties and to restore to the person 
his property which has been seized under 
an illegal order: specially when the order 
has been cancelled by the Judge. 

I accept this appeal and send the case 
back to the learned District Judge ‘with 
directions to hold an enquiry whether any 
property belonging to the appellant Piara 
Ram, or any interest in any property 
which vests in Piara Ram, has been taken 
possession of by the Receiver and has been 
disposed of by him, and, if it is possible 
to make restitution of the same to the 
minor in these proceedings, to do so. This 
order also isin the interest of the auction- 
purchasers because, if it is found after- 
wards that the property has been sold to 
them which did not vest in the Receiver, 
or could not vest in the Receiver they 
may run the risk of being deprived of 
that property in subsequent proceedings 
without a chance of refund of their money 
in such proceedings. The order, therefore, 
taat I have passed is in the in- 
terests of all concerned. J return the case 


to the District Judge. Costs will abide 
the result. 
Ne Case remanded. 


Saeed 


PATNA HIGH COURT 
Civil Appeal No. 325 of 1935 
January 24, 1936 
Wort, J. 
Babu BANARSI LAL AND OTAERS— 
DECREE-HOLDERS—APPELLANTS 
VvETSUs 
BORHO SAHU—J upemest-prpror AND 
ANOTHER—SUBRETY — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 2 
(8), 22—Payment not certified, whether will be re- 
cognized—Certification before objection is taken to 
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execution on basis of adjustment —Agreement between 
judgment-debtor and decree-holder—Payment of part 
of decretal amount—Balance to be paid by instal 
ment without interest-gigreement, if amounts to ad- 
justment—Certification, necessity of ~ Decree against 
father and %on—Son dying before execution pro- 
ceeding—Execution against father not as heir of 
son—Notice under O. XXI, r. 22, necessity of. 

If there is a question of any payment in satis- 
faction of the decree or adjustment of the decree 
which has not been certified, the Court shall refus 
to recognize it in en execution proceeding. The 
provisions of O. XXI, r. 2 (3), Civil Procedure Code, 
are mandatory. [p. 483, col, 1] 

Order XXI, r. 2, suh-cl. (3) contemplates a certi 
fication before the objection ig taken to the exe- 
cution on the basis of an adjustment or payment 
in satisfaction of the decree, or, to put it in 
another way, when the executing Court is about 
the business of execution as such it is too late 
then to apply for certification under O. XXI. It is, 
therefore, too late, when objection is taken to the 
proceedings in execution, to assert that there is 
an agreement which has not so far been certified. 
[p. 483, col. 2.] 

The obvious policy ‘of the legislature is to prevent 
a controversy during execution proceedings as to 
whether the dispute between the parties has been 
settled, and the legislature in enacting O. XXI, r. 2, 
has used words which are of the widest implicas 
tion. Reference has been made not merely to pay- 
ment but a payment of a part or a whole. [p. 485, 
col, 1. 

Whore the judgment-debtor makes a part payment 
of the amount due under the decree and there is 
an agreement between the parties that not only 
the balance cf this decree but also another decree 
should be paid by instalments and the decree- 
holders agreed to that arrangement and agreed to 
accept these instalments without interest, the arrange- 
ment amounts toan agreement whichis certifiable 
under O. XXI, r. 2 although only part of the decretal 
amount is paid. Such an agreement certainly affects 
the decree-holder's right to execute and it amounts 
to an adjustment and cannot be recognized unless 
certified. Sham Lal Chathrjee v. Hazari Mal (1) 
Rajah of Kalahasti Venkatadrt Rao (2), Venkata- 
swami v. Katilingam (3) and Ramanarase v. Matta 
Venkata Reddi (4), referred to. [p. 48}, col. 2.] 

Where a. decree is passed against father and son 
and the latter dies before the institution of the 
execution proceedings and the execution is taken 
cut against the father not as heir of his son but 
against him personally, notice under O, XXI, r. 22, 
is not necessary. [p, 483, cols. 1 & 2.] i 

C. A. from the appellate order of the 
District Judge, Monghyr, dated August 16, 
1935. 

Mr. G. P. Das, for the Appellants. 

Mr. B. B. Saran, for the Respondents. 

Jdudgment.—This is an appeal from 
ane order of the District Judge who dis- 
missed summarily an appeal from the 
order of the Munsif allowing an objec- 
tion by the judgment-debtor in an execu- 
tion case. The case is one of some diffi- 
culty, but in spite of that Mr. Lucas, the 
District Judge, seems to have thought it 
of little importance and, es I have stated, 
dismissed the case summarily. It is ‘true 
that one of the main points which has 
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been argued before me does not appear 
to have been argued before the lower 
Appellate Court. But it Avas a point of 
law which in the circumstances arose and 
Should have been disposed of by the Courts 
below having regard to the provisions of 
0. XXI, r. 2, Civil Procedure Code. In 
dismissing summarily the appeal before 
him the District Judge in effect dismissed 
the execution proceedings and recognized 
an adjustment or compromise of a decree 
which had not been certifed under 
O. XXI. Order XXI, r. 2 (3) is mandatory 
and provides : 

“A payment or adjustment, which has not been 
certified or recorded ag aforesaid, shall not be re- 
cognized by any Court executing the decree.” 

1 understand that to mean (although 
the point has not been taken) that if 
there is a question of any payment in 
satisfaction of the decree or adjustment 
of the decree which has not been certi- 
fied, the Court shall refuse to recognize 
it in, an execution proceedings. Jt has 
“been argued in this case that the Judge 
of the trial Court was wrong in recog- 
nizing the adjustment which-in this case 
is alleged to have been made. There is 
also a further question which I propose 
to deal with at once and that is that of 
the two persons who were judgment- 
debtors (father and son), tha son having 
died before the present execution, the 
decree-holders should have given notice 
under O. XXI, r 22, which was not 
done. Order XXI, r. 22, provides: 

“Where an application for execution is made 
against the legal representative of a party to the 
decree, the Court executing the decree shall issue 
& notice to the person against whom execution is 
applied for requiring him to show cause,” 


Now quite clearly O. XXI, r. 22, pro- 
vides for a case where a person against 
whom execution has been taken out is 
not on the record of the execution case, 
or, if he is on the record, execution is be- 
ing taken out against him as such. The 
short answer to this point is this: that 
in this case it is not asserted by the de- 
cree-holders that they are taking out exe- 
cution against the father as heir (if he be 
that) of the son. ‘Lhe result may be that 
if the execution proceeds difficulties migat 
arise, but with those difficulties we are 
not concerned. To repeat what in my 
judgment is conclusive on this matter, 
the decree-holders in these execution pro- 
ceedings are taking out execution against 
Borho Sahu pərsonally, not against him 
as the legal representative of his son. 
Therefore, notice undar O. XXL, r 22 
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is unnecessary. It is obvicus that some 
meaning must be given to O. XXI, r. 2 (3): 

“A payment or adjustment which has not been 
certified or recorded... shall not be recognized 
by any Court executing the decree.” 

It was faintly argued in the first in- 
stance that the Court could recognize or 
certify this arrangement if proved at the 
stage at which the matter was when the 
objection was raised. With that‘l cannot 
agree. Jt would be in a sense repealing 
the third sub-clause of r. 2 of the order 
if that view of the law were taken: in 
other words, sub-cl. (3) clearly contem- 
plates a certification before the objection 
is taken to the execution on the basis of 
an adjustment or payment in satisfaction 
of the decree, or, to put it in another 
way, when the executing Court is about 
the business of execution as such it is too 
late then to apply for certification under 
O. XXI. It is, therefore, too late, when 
objection is taken to the proceedings in 
execution, to assert that there is an agree- 
ment which has not so far been certitied. 
Now the argument by the learned Advo- 
cate for the respondents in this case is 
this: that the arrangement (set out in his 
petition) was that on the date the pay- 
ment of Rs. 200 was made, that is to say, 
on the day that he was arrested, it was 
agreed that not only the balance of this 
decree but also another decree should be 
paid by instalments. Para. ‘5 of his (the 
judgment-debtor’s) petition asserted that 
that arrangement was made and that the de- 
cree-holders agreed to that arrangement 
and agreed to accept these instalments 
without interest. Before L deal with that 
1 revert tor a moment to the other ques- 
tion. Assuming it was an adjustment con- 
templated by O. XXL r. 2, this objec- 
tion could be taken in substance to be an 
application to certify the payment. Now 
that will depend in this case upon the 
question of whether such an application 
was barred by limitation apart trom the 
other considerations which I have stated. 
Now in the ordinary circumstances this 
point not having been raised in its 


` particular form, there was no decision by 


the trial Court on this matter, and, if it 
became necessary, the case would be re- 
manded to the Judge to come to some 
finding with regard to this question. 

But I am entitled, in the circumstances» 
to consider the matter under s. 103, Civil 
Procedure Code, and I adopt that pro- 
cedure all thc more readily in this case 
‘because the fact {is sufficiently clear from 


. 
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the record.- It was the judginent-debtor's 
own case ihat this arrangement was made 
on the date of payment, that appears in 
his petitition, and from the order-sheet it 
is found that the payment of Rs. 200 
was made on September 24,1934. As the 
objection was made in February of the 
following year, it is clearly barred by the 
role of ninety days’ limitation. I again 
come back to the point of whether this 
was a payment or adjusiment coming 
within O. XXI, 1. 2. Now this point has 
never been directly decided, but the 
nearest case is the decision of the Cal- 
cutta High Court in Sham Lal Chatierjee 
v. Hagari Mal, 13 Ind. Cas. 326 (1). Coxe, J., 
decided that the arrangement which they 
were there considering was an adjustment 
within the meaning of O. XXI, r. 2, and, 
therefore, certificable, and that without 
certification the Court could not recognize 
it. In the course of his judgment he made 
this observation: . 

“It may be open to doubt whether a mere 
agreement to grant time would be an adjustment 
Within the meaning of that section; although, 


speaking for myself I should be inclined to think 
that it would be such an adjustment.” 


It is not necessary in this case to fall 
back.upon the words of the Court in that 
case as it is asserted by the judgmeni- 
debtor in this case that not only was it 
an agreement to give time, but it was also 
an agreement to relinquish the interest 
which the decree-holders would otherwise 
be entitled to. Again in Rajah of Kala» 
hasti v. Venkatadri Rao (2), there was an 
appeal by the judgment-debtor and the 
question. which came to be decided was 


whether by reason of s. 92, Evidence 
Act, an agreement which was not con- 


templated by O. XXI, r. 2, that is to 
say, an agreement which did not extinguish 
the decree as such but which varied or 
modified a decree, could be proved hav- 
ing regard to the section of the Evidenca 
Act to which J have referred. They there 
took a view different from the Calcutta 
High Court end also from that of one of 
the learned Judges of the Allahabad High 
Cour: and held that in any event any 
agreement made, barring in any way the 
decree-holder’s right to execution to be 
recognized by the Court, must be certified. 
In a case reported in Venkataswami v. 
Kotilingam (8), Wallace, J., as he then 
(1) 13 Ind. Cas. 326. ; 


(2) 59 M 897; 105 Ind. Cas. 
il; 53 M LJ 533; (1927) 


24°; A I R 1927 Mad, 


386. 
(3) 49M L J 730; 91 Ind. Cas. 1051; A I R 1926 Mad, 
184; 22 L W B53; (1920) M W N 20, 
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was, was considering the question of whe_ 
ther an agreement in the form of a com 
position scheme gunder which a decree 
holder was to accept 80 percent. of his 
debt. was an adjustment of a decree and 
therefore, certifiable and came to the con- 
clusion that it was, es according to the 
decision of the learned Judge the decree did 
not become executable in full. The learn- 
ed Advocate appearing on behalf of the res- 
pondents argues that if the decree-holder is 
entitled hereafter to execute his decree, 
it is not an adjustment within the meaning 
of O. XXI, r. 2. I trustI have not mis- 
understood the argument, but as it appeared 
to me, it was an argument, to express it in 
other words to this effect; if at any time 
the decree-holder could execute any de- 
cree, it was not an adjustment under 
O. XXI, 7.2. That argument in any event 
cannot be accepted for obvious reasons. It 
is an agreement which is certifiable under 
O. XXI, r. 2, although only a part of the 
decree has been paid. That is obvious 
from the plain reading of the rale. That 
is the first answer tu the argument advane- 
ed. Again the case which would assist the 
respondents most in this respectis the dee 
cision in Venkataswami v. Koiilingam (8), 
to which I have already referred. But 
there the decision wasno more than this: 
that if the decree was executable in full, 
there could be no adjustment within the 
meaning of O. XXI, r. 2. Butthe learn- 
ed Judge deciding the other case did not 
contemplate or did not say that if the 
decree could be executed: ab all, there was 


no adjustment within the meaning of 
O. XXI. Now there is the other decision in 
Ramanarsu v. Venkata Reddi (4), to the 


effect that an agreement which extingu- 
ishes a decree as a whole or in part 
is an adjustment within the meaning of 
the rule, and : ‘ 

“A promise to do something in future is legal con- 
sideration, and there no legal impediment in the 
way of a decree-holder accepting a mere promise that 
the judgment-debtor will do something at some future 
date as a legal and immediate adjustment in satisfac- 
tion of his decree.” 

I am reading forthe moment from the 
head-note in that case which accurately 
states the effect of the judgment of the 
Court. I have already said and repeat 
that there is no definite decision un this 
point by any Court and the possible ex- 
planation of thatis this: that in most of - 
the cases I have referred to, objection has 


(4) 56 M 198; 141 Ind, Cas. 429; A IR 1933 Mad, 284 
63M LJ 598; (1932) M W N 840; 36 L W 558; Indi. 
Rul, (1933) Mad. 132, 
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“been advanced by the decree-holder in 
the first instance asserting that the agree- 
ment made is not certifigble under O. XXI, 
r.2. Inthis case we have an agreement 
on the judgment-debtor’s own showing 
which has certainly affected the decree- 
holders’ right to execute if that agreement 
can be proved. The question is whether 
it answers to the description of an ad- 
jusiment under O. XXI, r. 2. It is true 
that the decree-holders under the agree- 
ment are not entitled to execute ade- 
cree but itis also obvious that they cannot 
execute their decree immediately nor could 
they execute the full decree in the sense 
that the interest has been remitted. I 
must say that L do not feel disposed to hold 
that under these circumstances it is not an 
adjustment. It has been stated by a 
number of Judges in many cases that the 
obvious policy of the legislature is to pre- 
vent a controversy during execution pro- 
ceedings. as to whether the dispute bet- 
ween the parties has been settled, and it 
seems to me that the legislature enacting 
O. XXI, 1.2, has used words which are 
of the widest implication. 
been made not merely to payment but a 
payment of a part or a whole. As I have 
already said it appears to me that the 
words used are wide enough to contem- 
plate the agreement alleged in this case. 
As the adjustment was not certified under 
the rulesof the Code of Civil Procedure 
(O. XXI, r. 2), the trial Court should have 
dismissed the objection as the law prohibits 
a Court to recognize any such payment or 
adjustment. 

It seems tome that the decisions of the 
Courts below were wrong and they must 
“be set aside andthe appeal allowed. As 
the point was not taken inthe exact form 
in which it was argued before me, there 
will be nocosts. The judgment-debtors 
of course in the circumstances will get 
credit for Rs. 200 admitted to have been re- 
ceived by the decree-holders. : 

D. Appeal allowed. 
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RANGOON HIGH COURT 
Yivil Miscellaneous Application No. 93 
of 1935 
February 4, 1936 
Pacs, C. J. AND Ba U, J. 
In the matter of S, a LOWER GRADE 
: PLEADER, PYAPON 
Legal Practitioners Act (XVIIT of 1879), ss. 13, 14— 
District Judge hearing that Pleader was using his 
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private car as a public conveyance proceeding ta 
hold inquiry under s. 14—Propristy of—Propar 
procedure to be followed—Act of Pleader, if in 
conformity with rules— Pleader relinquishing inter- 
est in car—Held, disciplinary action not neces- 
sary. 

Where a District Judge is informed by a person 
avowedly at enmity with a legal practitioner, that 
the latter was using his private motor car as a 
public conveyance, he should report the matter to 
the High Cvurt in orderthatthe High Court may 
take such steps as it deems fit ander s. 13, 
Legal Practitioners Act, or otherwise, He has no 
jurisdiction to hold an inquiry into the matter 
under s. l4, Legal Practitioners Act, without hav- 
ing previously referred the matter to the High 
Court. U Thein Nyun v. District Superintendent 
of Police, Maubin (1), followed. 

lf a Pleader uses his private car as a public 
conveyance for passengers, in s acting he is not 
conforming to the rules by which the conduct of 
Pleaders is regulated : 

Held, that in view of the fact that the Pleader 
had relinquished whatever interest he had in the 
car, no disciplinary action was necessary. 

Mr. U Tha Kin, for the Pleader, Respon- 
dent. 

Page,C.J.—In this case ©, a lower 
grade Pleader practising at Pyapon, has 
been called upon under s. 13, Legal Prac- 
titioners Act toshow cause why his name 
should notbe struck off the register of 
lower grade Pleaders, or why he should 
not. be suspended from practice as a 
Pleader, upon the ground that he was 
carrying on the business of a taxi-cab 
owner by using a motor car which be- 
longed to him No. R.A. 4474, for the purpose 
of plying for hire at Pyapon contrary to 
Notification No. 7 of this Vourt of August 
4, 1932, under which: 

“Any person whohaving been admitted 
Pleader, enters into or carries on 
other business shall give notice thereof in writ- 
ing to the High Court who may suspend such 
Pleader from practice or pass such order as the 
Court may think fit.” 

This isa case in which we think that 
“a new broom has swept too cleanly.” The 
learned District Judge of Pyapon was 
informed by one Maung Ba Thaung, a 
person avowedly at enmity with the res- 
pondent that the respondent was using 
his private motor caras a public convey- 
ance for passengers between Pyapon and 
Thameinhtaw. If the learned District 
Judge had had more experience he would 
probably have reported the matter to the 
High Court in order that the High Court 
should have taken such steps as it deemed 
fit under s. 13, Legal Practitioners Acts, or 
otherwise. If that course had been taken, 
in all probability the „present proceedings 
would not have been instituted. In what 
after all was merely an excess of zeal, 
however, the learned District Judge pro- 
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ceeded to hold an inquiry himself into 
the matier under s. 14, Legal Practitioners 
Act, without having previously referred 
the matter to the High Court. In the 
circumstances he had no jurisdiction to 
hold such an inquiry: U Thein Nyun* v. 
District Superintendent of Police, Maubin 
(1). The inquiry, however, was held and 
that learned District Judge reported to 
this Court that, in his opinien the charge 
against the respondent had been made out. 
The case now comes before the High Court 
under s.13 of the Act. There can be no 
doubt, [think, although the motor car was 
registered in the name of the respon- 
dent’s son, thet S and, it may be other 
members of his family living in his house 
“were financially interested in it. Assum- 
ing that this motor car belongs to S and 
was being used as a public conveyance for 
passengers, in soacting S was not con- 
forming to the rules by which the 
conduct of Pleaders is regulated. Now 
that the matter has come before the Court 
in the present proceedings, the Court must 
determine what disciplinary action (if 
any) should be taken against him. Weare 
informed by the learned Advccate who has 
appeared on behalf of the respondent that 
whatever interest the respondent had in 
this motor car he has now relinquished. 
In the circumstances, in our opinion, no 
disciplinary action is required, and the 
case will be closed. 

Ba U, J.—I agree. 

N. Order accordingly. 

qd) 13 R737; A I R 1936 Rang. 158; 161 Ind, 
Da 8R Rang. 520; (1936) Or. Cas. 242; 37 Cr, 


_,._. PATNA HIGH COURT 
Civil Revision Petition No. 511 of 1935 
January 20, 1936 
CouRTNEY-TERRBLL, C. J. 
JANKI DAS AND aNoTHER—DEFENDANTS 
— PETITIONERS 
i versus 
KALU RAM AND anorarr—PLaintipes 
— OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1908), O. XIV, r. 2, 
£. 1la—Prayer to try preliminary issue of law— 
Question as to whether Court should eject or grant— 
Jonsideration—Inierlocutory orders, when can be set 
aside— Held, that in this partizular case High 
Court should interfere— Provisions of O. XIV, r. 2 
are mandatory. : 
In deciding a question as to whether the Court 
should granta prayer to try a preliminary issue on 
point ci law some harmony has to be observed bet- 
ween the general principle that it is undesirable to 
try cases piecemeal and the specific and wholesome 
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provision of O. XIV, r. 2, Civil Procedure Code 
which is for the purpese of preventing the injustice 
of a party being able to force his opponent to go at 


. great length into evidence when the simple decision 


on a point of law m@ght render the investigation of 
the facts unnecessary. [p. 488, col. 2.] | 

Interlocutory orders are certainly matters of dis- ` 
cretion of the lower Court, but tnat discretion must 
bg exercised according to the proper principle of 
justice and with regard to the proper interpretation 
of the rules in question, and it is the duty of the 
High Courtto interfere when the discretion hes 
not been exercised according to judicial princi- 
ples. |p. 489, col. 1.) 

Where a Court summarily rejects a prayer to try 
a preliminary issue on a point of law and in its 
summary jurisdiction has not even expressed any 
opinion as to whether the question of Jaw would he 
sufficient to dispose of the case, to refuse to exercise 
the revisional jurisdiction in a case of this kind 
might give rise to the gravest hardship. The party 
injured has noright of appeal and a refusal to ex- 
ercise jurisdiction would mean that the Subordinate 
Judge's unfettered decision might put the injured 
party to an enormous expense in going into issues 
which were unnecessary on the mere contention that 
the ultimate decision would be open to appeal. 
Horihar Prasad Narain Singh v. Gopal Saran: 
Narain Singh (2), followed. Shanta Nand Gir v. 
Basudeva Nand Gir (1), not followed. [ibid] 

Order XIV, 1.2, of the Code, is manda- 
tory; the only thing left open to the Court is to form 
and express an opinion of whether the case can be 
disposed of on the proposed issue of law only, but 
the opinion, even if expressed, must be expressed 
upon some reasonable materials, [ibid.} 


C. R. P.. against the orders of the Bub- 
Judge, Cuttack, dated June 20, 1935. 

Messrs. S. M. Mullick, G. P. Das and G. 
C. Das, for the Petitioners. 

Mesers. P. K. Sen and P. Misra, for the 
Opposite Parties. 

Order—tThis is a petition for the civil 
revision of an order by the Subordinate 
Judge of Cuttack declining 1o act under 
O. X1V, 1.2, Civil Procedure Code, and to 
direct the preliminary hearing of a certain 
issue in a suit. The facts which have 
given riseto the suit and the matter now 
before me may be shortly stated as fol- 
lows: <A firm called ‘Janki Das Subh- 
karen’ carries cn business in Calcutta and 
another frm called Ganesh Das Kalu Ram” 
carries on business in Cuttack. They had 
a series of dealings in merchandise between 
them. The Calcutta firm sued the Cuttack 
firm in the High Court in Calcutta alleging 
thet a certain series of contracts had been 
entered into belween them and the Cuttack 
firm in relation to betel-nuts and paddy, 
thet the defendenis hed broken the con- 
tract end that the plaintiffs had a claim 
against the defendants for a sum of money. 
The defendants very shortly afterwards 
began a suit in the Court of the Subordi- 
nate Judge at Cuttack against the Calcutta 
firm setting forth that they had been in 
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business relationship with the Calcutta firm, 
alleging the Cuttack firm's version of the 
nature of the contract, alleging breaches 
by the Calcutta firm of the alleged con- 
tract, and claiming from the Calcutta firm 
payment ofa sum of money. The Cuttack 
_firm then put ina written statement in 
answer to the suit in Calcutta against them 
by the Calcutta firm and in para. 9 of that 
written statement the defendants alleged 
thet far from it being the case that the 
Cuttack firm was indebted tothe Calcutta 
firm for the alleged breaches of the alleg- 
ed contract, the contract was of a very 
different nature, that the plaintiffs (the 
Calcutta firm) had broken the contract and 
there was a liability on the part of the Cal- 
cutta firm to the Cultack firm, further 
stating specifically that in respect of that 
liability of the Calcutta firm to the Cut- 
tack firm the latter had already begun a 
suit in the Subordinate Judge’s Court at 
Cuttack against the Calcutta firm. 

16 is clear, therefore, that the issues in 
the Calcutta case which would ultimately 
have to be settled between the parties 
were as to what was the nature, if any, of 
the contract of dealing between the plaint- 
iffs and the defendants of the suit, whether 
there had been breaches of the alleged 
contract, whether the defendant firm owed 
the plaintiff firm money or whether it was 
just the other way. It is true that in the 
suit in Calcutta the Cuttack firm did not 
raise a formal counter-claim in Tespect 
of the indebtedness which they alleged 
had been incurred by the Calcutta firm, 
but they seb up that indebtedness as a 
defence to the suit and said that the same 
matter of indebtedness was the subject 
of the suit by the Cuttack firm against 
the Calcutta firm in the Cuttack Court. 
The parties were brought by mutual friends 
into astate of mind that they thought it 
might be well to refer the matter to arbi- 
tration and accordingly under the aegis of 
the Court two arbitrators were appointed 
to enter into the merits of the dispute, 
who stated in their award that neither 
party owed anything tothe other. It was 
about the time of entering into the arbi- 
tration that an application was made in 
Outtack Court to stay the further hearing 
of the suit brought by the Cuttack firm 
on the ground that the matter was to re- 
ceive the attention of the arbitrators, and 
an order was made on that application 
staying the further hearing of fhe suit. The 
form of the award made by the arbitra- 
tors was the subject of some discussion 
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before the Court and the High Court at 
Galeutta referred the award back to the 
arbitrators for further consideration with 
the order that the award might be made 
more explicit. The arbitrators proceeded 
to comply with that order and reiterated 
the statement thet in respect of the res- 
pective claim by each party against the 
other, neither was under eny liability to 
the other. The Cuttack firm then objected 
to the award before the learned Judge of 
the High Court in Calcutta an the ground 
that the award purported to deal with mat- 
ters in dispute other then the litigation 
before that Court and they said that the 
award should not be made an order of 
Court because it purported to deal with 
the Cuttack suit which was outside the 
jurisdiction of the Calcutta High Court 
which had no power to dismiss a suit brought 
in Cuttack. The learned Judge dealt with 
that objection and delivered a judgment 
which 1 think is perfectly clear, but which 
seems to have been misunderstood by the 
learned Subordinate Judge in the Court 
below. | 

The learned Judge stated that the writ- 
ten statement in the Calcutta suit set forth, 
the matter of the alleged liability of the 
plaintiffs to the defendants and the version 
of the contract as pub forward by the de- 
fendants asa basis, for their allegation 
of the plaintiff's liability, and that that 
matter, viz., the question of the alleged lia- 
bility of the plaintiffs to the defendants, 
was, it is true, made the subject of the 
award but, on the other hand, the arbi- 
trators did not purport in form to deal 
with the suit that was brought in Cuttack. 
Imay quote a few sentences of the learned 
Judee's observations which to my mind put 
the meaning of his order beyond dispute. 
He says: 


Š omethat what they have done is to 
ee ey have taken into account all the 
matters that have been placed before them inboth 
suits, The matters in dispute All arose out of the 
game series of transactions and it is urged on 
behalf of the Calcutta firm who are opposing this 
application that it is essential in coming to a con- 
clusion in either this suit or the other to take an 
account ofthe various transactions between the 
arties, Allthat the arbitrators have done, they 
a isto. take an account, and in that account 
they are bound to know what claims have shoe 
made against either party, what _are the ep ts 
and wnatare the credits; on looking aye ha 
account the arbitrators have come to the conclusion 
that neither party should have anything debited 
or credited against it, l 

The difficulty in the Ọuttack suit has, 
however, arisen by reason. of the ultimate 
sentences in the learned Judge’s decision. 
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That passage runs: 

“They have only purported in ‘their award to 
deal with matters which have come before them 
in examining the various transactions between the 
parties and their award is only as I interpret it 
-to the effect that this suit, namely, the Calcutta 
Suit No. 15 of 1932 be dismissed and it must be 
concluded that they have not dealt with the claim 
in the Cuttack suit which no doubt they will deal 
with separately.” 


Now, as a matter of fact, the arbitrators 
did issue an award in the Cuttack suil 
that the suit must be dismissed. An ap- 
plication was madeto the Subordinate 
Judge at Cuttack to set aside the award. 
This application was made by the plaintiffs 
(the Cuttack firm) alleging that the award 
was made without hearing adequately the 
applicants. The Subordinate Judge acceded 
to that request and set aside the 
award and this Court on an ap- 
plication under revision declined: to in- 
terfere with the decision. Now in the Cut- 
tack suit the issues had been framed and 
the Calcutta firm (the defendants) made an 
application to the learned Subordinate 
Judge that he should first decide the issue 
as to whether or not the matters in dis- 
pute inthe suit have already been a 
matter of res judicata in view of the 
award of the arbitrators in the Calcutta 
suit and the judgment of McNair, J. 
making that award an order of the Court. 
The learned Subordinate Judge allowed 
a fresh issue tobe added to the effect 
“Is the suit barred by the principles of 
res judicata,” but was disinclined to have 


this tried as a preliminary issue. The Cal- 


cutta firm, however, requested him to put 
this down as preliminary issue and have it 
decided before entering upon the some- 
what lengthy inquiry asto the nature of 
the contract between the parties and whe- 
ther there had been a breach or not of 
such contract and whether the plaintiffs 
had suffered the alleged or any demage. 
When the matter came before him on the 
first occasion the learned Judge contented 
himself with the statement that it was 
‘undesirable to try cases piecemeal as such 
a course might result ina remand and the 
ultimate taking of evidence at a very 
much later stage and the learned Advo- 
cate on behalf of the opposite party (the 
Cuttack firm) has endeavoured to support 
that decision by the general proposition 
that cases should not be tried piecemeal 
and has referred to that series of authorities 
in which limitation points have sometimes 
‘been decided bya lower Court to the dis- 
advantage of the plaintiff resulting in 
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remand by the High Court and the taking 
of evidence long after andto the state- 
ments oflearned Judges as to the undesir- 
able nature ofthis practice. ` 

The fact is that some harmony has to be 
observed between the general principle 
that itis undesirable to try cases piece- 
meal andthe specific and wholesome pro- 
vision of O. XIV, r. 2, Civil Procedure 
Code which is for the purpose of prevent- 
ing the injustice of a party being able to 
force his opponent to go at great length 
into evidence whenthe simple decision on 
a point oflaw might render the investiga-- 
tion of the facts unnecessary. The learned 
Subordinate Judge had the matter of this 
application before him on a second occa- 
sion and hethen delivered an extremely 
lengthy judgment frankly stating that his 
original decision was couched in terms 
which were inadequate to justify the 
order and endeavouring to justify the order 
by reference to the judgment of McNair, 
J., which, in my opinion, he misunderstood. 
He has nowhere detinitely expressed the 
opinion that the case could not be dis- 
posed of on the issuc of law only nor is 
there any ground in this case for supposing 
thatthe question of res judicata cannot be 
easily decided as a preliminary issue. It is 
only necessary for the decision of that 
question to look at the pleadings in the 
Cuttack case and inthe Calcutta case, to 
examine the awards ofthe arbitrators, te 
refer to the judgment of McNair, J., and 
to the circumstances in which the Cuttack 
case was stayed and {hen to arrive at a 
decision as to whether or not the matter in 
issue is orisnota matter of res judicata 
by reason of the earlier Calcutta decision. 

Afurther point arises as to whether or 
not this isa matter which can properly be 
dealt with by this Court in revision and 
my altention has been called to a decision 
of the Allahabad High Court in Shanta 
Nand Gir v. Basudeva Nand Gir (1). In that 
case the learned Chief Justice and Rachhpal, 
J. leid down that even where the Court 
below summarily rejected the prayer to 
try a preliminary issue ona pointof law 
and inits summary rejection had not even 
expressed any opinion whether the ques- 
tion of lew would be sufficient to dispose 
of the case that the jurisdiction had been 
exercised and should not be interfered 
with by the High Ccurt. No doubt the 
learned Judges of the Allahabad High 
Court have been very sparing in their 

(DAIR 1934 All 986; 153 Ind. Cas. 546; (1934): 
ALJ1204;7R A 537, 
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exercise of revisional jurisdiction. The 
attitude of this Court, however, is set forth 
inthe case of Harihar Prasad Narain 
Singh v. Gopal Saran Nafuin Singh (2). To 
refuse to exercise the revisional jurisdic- 
tion in a case of this kind might give rise 
tothe gravest hardship. The party injured 
has no right of appeal anda refusal to ex- 
ercise jurisdiction would mean that the 
Subordinate Judge’s unfettered decision 
might put the injured party to an enor- 
mous expense in going into issues which 
“were unnecessary onthe mere contention 
thatthe ultimate decision would be open 
to appeal. Interlocutory orders are cer- 
tainly matters of discretion of the lower 
Cout, but that discretion must be exercis- 
ed according to the proper principle of 
justice and with regard to the proper in- 
terpretation ofthe rules in question, and 
J conceive it the duty of this Court to 
interfere when the discretion has not been 
exercised according to judical principles. 
Order XIV, r. 2 of the Code is mandatory; 
the only thing left open tothe Court is 
to form and express an opinion of whether 
the case can be disposed ofon the pro- 
posed issue of law only bat the opinion, 
even if expressed, must be expressed upon 
some reasonable materials. In this case 
first ofallthe Court has not properly ex- 
pressed its opinion, and secondly, to express 
an opinion that the case cannot be dis- 
posed ofon the question of law would be 
on the materials erroneous. 

I direct, therefore, that the additional 
issue in the case, “is the suit barred by 
the principles of res judicata,” be tried 
preliminary tothe other issues before the 
Court. The application is, therefore, al- 
lowed. As the matter was of some im- 
portance andthe parties were heard at 
length I assess the cost at three gcld 
mohurs. 

STE Application allowed. 


D. 
(2) 16 P L T 311; 155 Ind. Cas. 976; A I R 1935 Pat 
385; 14 Pat. 488; 7 R P 659. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1207 
of 1935 
December 6, 1935 
Jat LAL, J. 

SHIV DIAL BAKHTAWAR LAL— 

J UDGMENT-DEBTORS—APPELLANTS 
versus 
KANGA & Co.—Dsrcrnt-HoLpeRs— 

í RESPONDENTS 
Execution—Transfer of decree—Certificate, if 
should be signed by Judge passing it—Bombay High 
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Court Rules, r. 874—Payment order—Whether con 
be executed as a decree—Civil Procedure Code (Act 
V of 1908), s. 129. 

It is not essential that a certificate of transfer of 
a decree should be signed by the Judge who passed 


it. 
Section 129, Civil . Procedure Code, expressly 


‘authorises the Bombay High Court to make rules 


to regulate its own procedure in the exercise of its 
original civil jurisdiction and hence a payment order 
under r, 874 of the rules framed by that High 
Court can be executed as a decree. 

Mis. F.C. A. from an order of the Senior 
pub udes Gurgaon, dated May 381, 

30. 

Messrs. N. C. Pandii, Shamair Chand and 
Prem Nath Bhardwaj, for the Appellants. 

Mr. D. C. Ralli, for the Respondents. 

Judgment.—The appellants Shiv Dial- 
Bakhtawar Mal Lal were parties io a suit 
which was instituted inthe Bombay High 
Court in exercise of its original jurisdic- 
tion. They engaged Messrs. Kanga and 
Co., Solicitors of Bombay, as their soli- 
citors in that suit. After the termination 
of the original suit in the Bombay High 
Court, the solicitors made an application 
for their costs against their clients Shiv 
Dial-Bakhtawar Mal being taxed and for 
an order of payment thereof. A learned 
Judge of the Court, after hearing both the 
parties, passed an order determining the 
amount due by the appellants to the res- 
pondenis and made an crder against the 
appellants for payment of the sum allow- 
ed by him on taxation. The solicitors ob- 
tained a certificate of transfer under ss. 39 
and 40, Civil Procedure Code, addressed to 
the District Judge of Hissar where appa- 
tently the appellants reside and have pro- 
perty. This certificate of non-satisfaction 
was sent by the District Judge to the 
Senior Subordinate Judge of Gurgaon. An 
objection was raised before the Senior 
Subordinate Judge that the order in ques- 
tion could not be executed as if it were 
a decree against the appellants. Two 
grounds for objection were stated in sup- 
port of this contention: one was that the 
order of payment made by the Bombay 
High Court was ultra vires, and that the 
order transmitting the decree for execu- 
tion tothe District Judge of Hissar had 
not been signed by a cempetent official. 
The Senior Subordinate Judge has decid- 
ed both these objections against the ap- 
pellants and has directed that the execu- 
tion of the order should proceed as if it 
were a decree and consequently this ap- 
peal has been presented in this Court. 
The order transferring the decree to the 
District Judge of Hissar for execution 
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was signed by the Registrar of the Bom- 
bay High Court. The contention of the 
appellants seems to be that it should have 
been signed by the learned Judge who 
passed it. As this objection has not been 
repeated before me, it is not necessary for 
me to decideit, but itis obvious that the 
objection has no force. The objection 
pressed’ before the Senior Subordinate 
Judge end repeated before me is that there 
is no jurisdiction in the -Bombay High 
Court ou a mere application by the solici- 
tor to tax his costs against his client and 
to make an order for their payment by 
the latter to the former. But r. 874 of ihe 
rules framed by the Bombay High Court 
a quite clear on the subject. It provides 
taat: 

“An attorney, when he has taxed his bill of costs 
against his client, may apply in Chambers on 
summons for an order against his client or the 
legal representetives of such client for payment of 
the sum allowed on taxation or such sum as may 
then remain due. The Judge on hearing the 
summons may make such order or refer the parties 
to a suit. Such order mey be executed under 
0, XXI, Civil Procədure Code, as a decree for 
money. 

If this Rule has been validly framed by 
the Bombay High Court, then itis obvi- 
ous that two results follow on an applica- 
tion being made by the attorney: the Judge 
either investigates the claim of the attorney 
and determines the amount that is pay- 
able by the client or, if the Judge is of 
opinion that for some reason he should 
not enter into an enquiry into the merits 
of the application, he may refer the at- 
torney to a civil suit: that is a matter 
entirely in the diseretion of the Judge. 
In the present case the learned Judge chose 
to follow the first alternative, that is to say, 
to determine the amount due to the at- 
torney, and on such determination, passed a 
payment order. The second result is that 
when a payment order is passed, it has the 
force ofa decree and can be executed asa 
decree. The learned Counsel for the ap- 
pellants, however, contends that no decree 
can be passed except in consequence of a 
suit, but this is an order which has the 
force of a decree and no decree has been 
passed. Moreover, there is no provision in 
the Civil Procedure Code, that no order 
which is capable of being executed as a 
decree con be passed except in a suit or 
ona suit instituted praying for such an 
order. The order in question was passed 
by the Bombay High Court in exercise of 
its original jurisdiction and-s.129, Civil 
Procedure Cods, expressly authorises that 
Court to make rules to regulate its own pro- 
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cedure in the exercise of its original civil 
jurisdiction. It has been shown by the 
appellants’ Couysel ‘that there is anything 
in the Letters Patent of the Bombay High 
Court which is inconsistent with the rule 
in question. The Rule, therefore, has not 
been shown to be ultra vires.’ The order 
could be executed as ifit were a decree; it 
wes, therefore, open to the Bombay High 
Court either to execute it itself or to send 
it to another Court for execution under 
ss. 39 and 40, Civil Procedure Code, and 
this is the procedure that has been fol- 
lowed in the present case. In my opinion 
there isno force in this appeal and I dis- 
miss it with costs. 
N. ‘Appeal dismissed. 


warmaman 


PATNA HIGH COURT 
Civil Appeal No. 151 of 1933 

January 31, 1935 

MacPanrson AND JAMES, JJ. 

Frem NANAK RAM-MOTI LAL— 
APPELLANT 
VETSUS 
JUGAL KISHORE MARWARI AND OTHERS 

—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0, XLVII, 
r. 7, s. 115—0Order refusing review in insolvency 
proceedings—Appzal, if lies-~Provincial Insolvency 
Act (V of 1920), s. 75—Appeal prohibited or barred 
by time, whether can be treated as revision applica- 
tion. 

No appeal lies from an order refusing review 
even in proceedings in insolvency, 

It would not be proper to utilize the power of 
the Court in revision in order to entertain an 
appeal where an appeal is expressly prohibited by 
the Civil Procedure Code, or. where an appeal has 
long been barred by the application of the law of 
limitation. : ‘ 

O. A. from the original order of the Dis- 
trict Judge, Muzaffarpur, dated May 15, 


. _ Geri 

Mr. S. N. Banerji, for the Appellant." 
Mr. G. P. Das, for the Respondents. 1 
James, J—Thisis an appeal from the 
order of ths Districh Judge of Muzafar- ` 
pur, dated May 15, 1933, whereby he dis- 
missed an application for review of an 
order of his predecessor which was made 
on December 17, 1932. The order was 
made in a proceeding in insolvency and 
the practical effect of the original order 
was to dismiss the debtor's petition under 
s. 25, Provincial Insolvency Act Under 
s. 75 (2) fof the Act the petitioning-debtor 
had a right to appeal to the High Court 
within ninety days of the order; but instead 
of appealing tothe High Court-he applied 
to the; District Judge for review of the 
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order dismissing the petition. It is objeat- 
ed now on behalf of the respondent that 
the appeal from the order. refusing review 
cannot be entertained in*yiew of the pro- 
visions of O. XLVIL r. 7, Civil Procedure 
‘Code. The learned Advocate for the ap- 
pellant suggests that as special provisions 
are made for appeals under s. 75, Provin- 
ciel Insolvency Act, the provisions of 
O. XLVII, r. 7, could not be held to apply 
tothe order now under appeal. But there 
is nothingin the Provincial Insolvency Act 
itself which authorises the District Judge 
to review his orders; and in fact the peti- 
tion for review which was presented to him 
purported to bea petition under O. XLVI, 
r. 1, Civil Procedure Code, which the Judge 
was empowered to entertain under s. 5, Pro- 
vincial Insolvency Act. Itis clear, there- 
fore, that no appeal can be entertained from 
the order refusing review; and that an 
appeal from the original order of the Dis- 
trict Judge had long been barred by limi- 
tion when this appeal was preferred. The 
learned Advocate for the appellant suggests 
that we should treat this memorandum of 
appeal as an application in revision; but 
it would not be proper to utilize the power 
of the Coutt in revision in order to enter- 
tain an appeal where an appeal is expressly 
prohibited by the Civil Procedure Code, 
or where an appeal has long been barred by 
the application of the law of limitation. I 
would, therefore, dismiss the appeal with 
costs. 
Macpherson, J.—I agree. 


D. Appeal dismissed. 





RANGOON HIGH COURT 
Criminal Appeal No. 1572 of 1935 
December 11, 1935 

f Mosuty AND Ba U, JJ. 

NGA HLA DIN AND ANOTIER— APPELLANTS 
VETSUS 
EMPEROR—OPPosITE PARTY. 

Evidence Act (I of 1872), s. 39 (1)— Statement by 
deceased as to cause of denth—Admissibility 
against others concerned in transaction resulting in 
death. : 

Statements by a deceased as to the cause of his 
death are admissible, not only as against the person 
who actually caused the death of the deponent, but 
also against other persons concerned in the transac: 
tion which resulted in the deponent’s death, in 
cases in which the cause of that person's death 
comes into question, Emperor v. Faiz (3) and 
In re Subbu Tevan (4), followed, Fakir v. Empress 
(1) and Nga Te v. Emperor (2), distinguished. 

- Or. A. from an order of the Sessions Judge, 
Pyinmana, dated November 7, 1935. 
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Mr. K. A. Rasul, for the Appellant. 

Mr. Tun Byu, for the Crown. 

Mosely, J—The two appellants, Maung 
PoYon, aged 48, and Maung Hla Din, 
aged 24, who had been Maung Po Yon’s la- 
bourer for about a vear before the occurrence, 
were convicted under s. 302, Indian Penal 
Code, read with s. 34, Indian Penal Code, of 
causing the murders of Maung Kyaw Thein, 
aged about 25, and his wife, Ma E Sein, of 
about the same age. The murders were 
committed in Maung Kyaw Thein’s field hut, 
about amile from Wetpok village, where 
the deceased and the appellants lived. It is 
said in the evidence of Maung Tun Win (P. W. 
No. 4), the father of Ma E Sein, that his 
gon had eloped with the appellant Po Yon’s 
daughter, though she was betrothed to an- 
other man, about a month before the mur- 
ders, and it is suggested that Po Yon sus- 
pected the deceased of helping in the elope- 
ment. The evidence against the two ap- 
pellants consists entirely of Ma B Sein’s dy- 
ing statement, which was twice recorded, 
and was heard by other people besides the 
persons who recorded it. This statement is 
to the effect that the eppellant Po Yon mur- 
dered the deceased Kyaw Thein and that 
the appellant Hla Din murdered Ma E Sein; 
and it is ergued by the Advocate for the ap- 
pellants that this dying declaration of Ma E 
Sein is only admissible under s. 32, Evidence 
Act, against the person, Hla Din, who actual- 
ly attacked her, as it can only be admissible 
in a case where the cause of her death is in 
question. Section 32 (1), Evidence Act, says 
that statements made by a person who is 
dead are themselves relevant facts when the 
statements are made by a person as to the 
cause of his death, oras toany of the 


’ circumstances of the transaction which re- 


sulted in his death, in cases in which the 
cause of that person’s death comes into ques- 
tion. Now, it is obvious in the present case, 
where the accused were charged with being 
concerned in the murder of both persons, 
that the fact, if it be true, thet Po Yon at- 
tacked Kyaw Thein was part of the trans- 
action which resulted in Ma E Sein's death. 
Jt could naturally be said, for example, that 
had the husband not been attacked, he would 
have come to his wife's assistance. 
Apartfrom this, even had the appellants 
not been charged under s. 34, I think that 
the evidence would have been edmissible 
against both of them. The authorities cited 
for the appellanis are not apposite. The 
case of Fakir v. Empress (1) was a fac- 
tion fight where two men were tried at the 
(1) 17 P. R. 1901 Cr. 
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` same trial for murdering two men of the 
opposite side, there being no other connection 
between the two. Apparently s. 149, Indian 
Penal Code, was not applied. It was held 
that the dying declaration of one man was 
inadmissible as against the other assailant 
of the other man. The other case cited is 
Noa Te v. Emperor (2). This is a case 
where a Police informer was killed by the 
Police in the course of a dacoity, and where 
the informer made a statement incriminat- 
ing certain persons es his companions. It 
was held that the cause of the death of the 
informer was only indirectly and incidental- 
ly in question and that his dying declaration 
was not admissible against the other daccits 
so as to convict them of the dacoity. On the 
other hand, in cases on all fours with the 
present one, such as Emperor v. Faiz 35 
Ind. Cas. 998 (3) and the judgment reported 
in Inre Subbu Tevan (4) it was held that 
statements by a deceased as to the cause of 
his death are admissible, not only as against 
the person who actually caused the death 
of the deponent, but also against other 
persons concerned in the transaction which 
resulted in: the deponent’s death, in cases 
in which the cause of ihat person’s death 
‘comes into question. The dying declara- 
tion of Ma E Sein then was clearly admis- 
aible as against both appellants. The facts 
are as follows: The murders took place 
shortly before midnight on September 21, 
1935 (8th Lazok of Waguung). Inote from 
the calendar that the moon arose at 34 
minutes past 11 on that night. The field-hut 
is a small one, 8 cubits by 6, on posts high- 
er than a man’s height. It had only one 
room and a little verandah outside. Ma E 
Sein’s statement was recorded, first by 
Maung Toke Hla (Ex A). There she said : 

“Po Yon and Hla Din came with a lighted “mi-ok.” 
(a “mi-ok” can bea lighted rag on a stick or a wick in 
a tin with one side ofthe tin cut away). “The two 
men came with their longyis tucked up to their waist. 
Po Yon cut with a dah. Wheal got upto drink the 
moon had risen. Themen went to the wes.” (Wet- 
pok is on the west)” 

Ma E Sein did not say here what Hla 
Din did, but the witnesses who heard this 
statement and a previous oral statement 
by Ma E Sein to her father Maung Tun Win 
(P. W. No. 4) when he arrived are unanimous 
that Ma E Sein did say that R Yon attacked 
her husband with a dah and that Hla 
Din cut her with a dah. These witnesses 
are Maung Kyaw Zan Hla (P. W. No. 1), 


(2) 7LB R383; 20 Ind. Cas. 990,14 Or. L J 
510. 
(3) 35 Ind. Cas. 998; A IR 1916 Lah. 106; 17 Cr, L 


J 438; 47 P L R1917, 
(4) 2 Weir 750. 
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the nearest neighbour, whose field-hut is 
400 cubits or 225 yards away, end who ar- 
rived first on the scene at about 6 a.m. Nyi 
Lay Maung (P. W. No. 2), Maung Kyaw 
Gaung (P. W. No. 3) Po Saing (P. W. No. 8) 
and Myat Hla (P. W. No. 9). Maung Tok 
Hla himself, by inadvertence, was shown the 
statement made later io the headman, and 
he adopted it as the one made to him: But 
Ex. A is proved by the other witnesses. 
When Kyaw Zan Hla first came, Ma E Sein 
would not reply to any question as to the 
culprits until her father had been brought. 
I see, nothing suspicious in this. Itis in 
fact a very common thing under such cir- 
cumstances. There is no question of Tun 
Win having prompted Ma E Sein to de- 
nounce anybody, as the other people in the 
hut, whether they were just inside the room 
or outside on the verandah, could hear every- 
thing that was said. The other statement 
(Ex. B) was made to the headmen, Maung 
Tun Baw (P. W. No. 7), when he arrived, 
and was recorded by his clerk, Maung Gale 
(P. W. No.6). This statement reads : 


“At about moonrise, two persons came to my hut. 
As we saw them come we asked them who they were, 


They told us not to ask them, and they ordered us to 


be quiet, so saying they came up to our hut and cut 


“us with dahs. The man who cut my husband Maung 


Kyaw Thein was Ko Po Yon, and the man who cut 
me with a dah was Maung Hla Din. After they had 
cut us they went ulong the road west of the hut to- 
wards the village.” 


The headman said in evidence that he 
asked the woman how she recognized the 
men and she said that it was because the 
moon had risen. (After discussing the 
evidence the learned Judge proceeded.) The 
learned Sessions Judge, I note, was par- 
ticularly impressed also by the guilty de- 


-meanour of the appellants, though that may 


sometimes bea dangerous ground to rely 
on ina trial for murder. As I have said, 
the only evidence in this case is the dying 
statements of the deceased, but I think that 
it is reliable and sufficient to justify the 
convictions. For such brutal’ and cowardly 
murders, there can, of course, only be one 
sentence, the extreme penalty. These two 
appeals will be dismissed, and the sentence 
of death confirmed. : 

Ba U, J.—I agree. 

N. Appeals dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Applicatiqn No. 6 of 1934 
September 15, 1934 
GRILLE, J. C. 
BAPUJI—PLAINTIFF—APPLICANT 
VETSUS 
G. 0. NATRANJ AN—Dsrenpant— 
NON-APPLICANT 

Contract—Agreement to perform religious rites to 
secure, by propitiation of a diety, confirmationin 
post—Whether opposed to public policy—Contract, 
validity of Suit for money due for services rend- 
ered—Maintainability of. 

Propitiation with the intention of averting any 
malign influence in the course of a legitimate 
undertaking is a well-known feature of the Hindu 
religion and is not opposed to public policy. A 
person may undertake propitiation himself or he 
may hire some one, who by his training and vocation 
is supposed to be skilled in the art, to perform it 
for him. A contract for such an undertaking is a 
valid contract and is enforceable in law. 

Where A engaged B to perform certain religious 
rites for the purpose of securing to the former, con- 
firmation inthe postin which he was officiating at 
the time when the request was made and the prayers 
tnat were made by B were for the sole purpose of 
deflecting any possible malign influence operating 
against A's confirmation : 

eld, that what A asked B to do was in accord- 
ance with the recognised religious customs and 
usages of the country and the agreement was valid. 
The attempt on A's partto repudiate the contract 
is not only indicative of ingratitude, but also is 
a denial of his religious principles, principles on 
which he himself acted. Bhagwant Dat Shastri v. 
Rajaram (1), distinguished, Balasundara, Mudaliar 
v. Mahamed Oosman Saheb (2), relied on, 

C. R. App. of the decree of the 
Judge, Small Cause Court, Nagpur; dated 
November 11, 1933, in O. 5. No. 714 of 1938. 

Mr. K. A. Potey, for the Applicant. 

Mr. W. R. Pandit, for the Non-Applicant, 

Order.—One Bapuji, a Brahmin priest 
and astrologer, brought a suitin the Court 
of the Small Causes, Nagpur against 
G. C. Natranjan, the Superintendent of the 
Government Printing Press, Nagpur, for 
money due on account cf services rendered 
in performing certain religious rites known 
as Anusthan at the defendant-non-appli- 
cant’s request for the purpose of securing 
to him confirmation in the post in which 
he was officiating at the time when the 
request was made. The claim was for 
Rs. 112 being Rs. 100 for actual services 
and Rs. 12, for extra expenses, and the 
plaintiff alleged that only Rs. 5 were paid 
and claimed the extra Rs. 107. The de- 
fendant denied having entered into eny 
contract with the plaintiff and alleged that 
he went to the plaintiff's house merely for 
a darshan of Hanuman, the particular deity 
whom he favoured, and tke plaintiff repre- 
sented to him thai he had unlimited powers 
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of controlling divine influence but the de- 
fendant considered him a humbug and left 
the place. The trial Court found that the 
contract in question was made and daly 
carried out by the plaintiff and that the 
defendant was not willing to fulfil his part. 
The Court, however, held that there could 
not and should not be any contract for any 
religious rile and the Judge awarded the 
plaintiff his out-of-pocket expenses only 
Rs. 9 paid to a Brahmin for Hanuman 


_Kawacha and Rs. 25, incurred in charitable 


feeding after the rites were over. The 
plaintiff now applies in revision for the 
balance of the sum claimed on the ground 
that the contract was an enforceable con- 
tract and not void. 

The non-applicant resisted the claim on 
the ground that the agreement was void as 
it was to do an act which in itself was im- 
possible and cited illustration (a) to s. 55 
of the Contract Act, which runs: “A agrees 
with B to discover treasure by magic. The 
agreement is void.” 

There is no case here of any claim to 
perform anything or to cause anything to 
happen by magic, and what the defendant 
asked the plaintiff to do and what the 
plaintiff did was in accordance with the 
recognised religious customs and usages of 
the country. It is nothing more or less than 
a belief in the efficacy of prayer or worship, 
end the belief that the efficacy is ell the 
greater when performed through a profes- 
sional agency. A beliefin the efficacy of 
prayer and acts of propitiation are universal 


‘in systems of religion. In the Anglican 


Church, for instance, services of interces- 
sion are a recognised usage, so are the say- 
ings of Masses in the Roman Catholic 
Church at the expense of individuals, and 
the performance of Anusthan in the Hindu 
Religion. , 

The learned Counsel for the non-appli- 
cant has now cited a case which might 
prima facie appear to be in his favour, 
namely Bhagwant Dat Shastri v. Raja Ram 
(1). In that case while it is recognised that 
a person had aright to pray to a righteous 
deity for the success of a civil suit on the 
understanding that the deity would only 
exercise an influence in a just cause, the 
decision proceeded on the basis that the 
cause was not a just one and that the inten- 
iion of the parties wes that some influence 
unauthorized by law should be brought 
to bear on the mind of the Court. Even on 
the assumption that Bhagwant Dat Shastri 


(1) 49 A 705; 100 Ind, Cas. 1040; 25 AL J 518; A 
I 1927 All. 406, 
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v: Raja Ram (1), was correctly decided, it 
can heve no bearing on the present Case. 
ven when the influence of a righteous 
deity to be brought to bear on the question 
of the non-applicant'’s confirmation in his 
post, the case isin no way analogous to a 
prayer for success in litigation, legitimate 
though this may be. The non-applicant 
has been officiating as Superintendent of 
the Government Printing Press for a con- 
siderable time and the vacancy by the time 
he made his request to the applicant had 
become a clear one. The non-applicant wes 
apparently apprehensive lest something 
should occur to prevent his permanent ap- 
pointment in the clear vacancy and sought 
the intervention of a particular deity to pre- 
vent ap abnormal course of events arising. 
This cannot be interpreted as a desire or an 
attempt to cause the deity to exercise undue 
influence on the mind of Government. 
Propitiation with the intention of averting 
any malign influence in the course of a 
legitimate underlaking is a well-known 
feature of the Hindu religion and I am 
unable to see that it isin any way opposed 
to public policy. A person may underteke 
propitiation himself or he may hire some- 
one, who by his training and vocation is 
supposed to be skilled in the art, to perform 
it for him. A contract for such an under- 
taking is a valid contract and is enfoceable 
in lew: vide Balasundara Mudaliar y. 
Mahomed Ousman Shah (2). In that case 
their Lordships of the Madras High Court 
went considerably further than it is neces- 
sary for me to go in this case holding that 
even a Mussalman was entitled to contract 
with a Hindu priest to offer prayers to a 
particular Hindu God in the Mussalman's 
name for his success in a suit against a firm 
for dissolution of partnership and for his 
share of the profits. In the case before me 
the prayers were for the sole purpose of 
deflecting any possible malign influence 
operating against the non-applicant’s con- 
firmation. ‘The attempt on the part of the 
non-applicant to repudiate the contract is 
not only indicative of ingratitude, but also 
appears to be a denial of his religious prin- 
ciples, principles on which he himself acted. 

The application succeeds. The decree of 
the trial Oourt will be amended and the 
plaintif’s claim decreed in full. The non- 
applicant will pay the plaintiff's costs in 
this Court, Pleaders fee Rs. 15. 

N. Application allowed. 


g (2) 53 M 29; 118 Ind. Cas. 65; A I R1929 Mad. 
12; 
153. 


NARAYANASWAMY NAICKER V. DRYARAJA MUDALIAR (MADR.) 


57 M L J 154; 30 L W 333; Ind. Rul. (1929) Mad. 


(10216 


MADRAS HIGH COURT 
Criminal Revision Nos. 62, 67 and 68 
e and 
Criminal Revision Petition Nos. 61, 65 and 
66 of 1935 
September 6, 1935 
STODART, J. 
NARAYANASWAMY NAICKER AND 
OTAERS—PETITIONERS 
versus 
D. DEVARAJA MUDALIAR AND oTaERs— 
RESPONDENTS 

Penal Code (Act XLV of 1869), s. 171-G—Pre- 
vious sanction—Defamatory statements about persons 
not candidates at electton—Sanction, if necessary 
—General charges of misconduct, if statements of 
fact within s. 17\-G—Held, statement was only general 
imputation of misconduct. 

jt is only in the case of an offence under s. 171-G, 
Penal Code, that previous sanction is necessary, 
And the offence defined in that section is the 
making of a false statement in relation to the 
personal character or conduct of a candidate at the 
election, It does not apply to defamatory state- 
ments made about persons who ara not candidates. 

General charges of misconduct are not statements 
of fact within the meaning of s. 171-G. Radhakrishna 
Ayyar, In re (1), relied on. 

Where the important statements in question were 
that it appeared that because complainant commit- 
ted fraud in respect of money in the fund office, 
he was removed by the general body or by the 
department, and complainant and (another) have 
removed from the list of voters the names of those 
who did not vote for them: 

Heid, that the first of the above statements may 
be construed as a statement of fact. The other 
statement that he removed the names of voters 
from the list of electors, that is, the names of 
those who did nob vote for him at the previous 
election three years before, is a general statement, 
a general imputation of misconduct unaccompanied 
by any charge of particular acts not amounting to a 
statement of fact within the meaning of s. 17\-G. 

Cr. Rev. from an order of the lst Class 
Magistrate, Arkonam, dated December 22, 
1934. 

Mr. E. Vinayaka Rao, for the Petitioner. 

Mr. A. Ramaswami Iyer, for the Respond- 


ents. 

The Public Prosecutor, for the Crown. 

Order.—Sadagopa Naicker, the com- 
plainant in Criminal Revision Case No. 67 
of 1935, not being a candidate in the elec- 
tion is not bound to obtain the order of the 
Local Government before he can launch a 
prosecution against the persons who distri- 
buted the pamphlet for defamation in res- 
pect of statements made about himself in 
that pamphlet. It isonly in the case of an 
offence under s. 171-G, Indien Penal Code, 
that previous sanction is necessary. And 
the offence deñned in that section is the 
making of a false statement in relation. ,to 
the personal character or conduct of a can- 
didate at the election, It does not apply tọ 
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defamatory statements made about persons 
who are not candidates. As regards Cri- 
minal Revision Case No. 62 of 1935, the 
conditions ofs.171-G are adnfittedly fultilled 
except in one particular. The complainant 
Devaraja Mudeliar was a candidate at the 
election. The pamphlet contains statements 
relating to his personal character and con- 
duct and being published and broadcast 
two days before the election, it may be pre- 
sumed that it was intended to affect the re- 
sult of the election. Butitis contended by 
the respondent that it does not come within 
the definition in s. 171-G, Indian Penal 
Code, because the defamatory statements 
are not statements purporting to be state- 
ments of fact and the casein Radhakrishna 
Ayyar, In re (1), is relied on for the pro- 
position that general charges of misconduct 
are not statements of fact within the mean- 
ing of s. 171-G. The important statements 
in question are: 

(a) It appears that because Devaraja 
committed fraud in respect of money in the 
fund office, he was removed by the general 
body or by the department; (b) Devaraja 
and (another) have removed from the list of 
voters the names of those who did not vote 
for them. 

In my opinion having regard tothe fact 
that Devaraja Mudaliar was the President 
of the Co-operative Credit Society and 
ceased to hold the office not long before the 
election, J think the first of the above 
statements may be construed as a statement 
of fact. The other statement that he re- 
moved the names of voters from the list 
of electors, that is, the names of those who 
did not vote for him at the previous election 
three years before is, in my opinion, a 
general statement similar tothe statements 
discussed in the case cited above ‘a general 
imputation of misconduct unaccompanied 
by any charge of particniar acts.” The 
complainant clearly relied on the first of 
the statements described above as one of 
the principal foundations for his complaint. 
He was bound, therefore, to proceed under 
s. 196, Criminal Procedure Code, and obtain 
the order of the Government to prosecute 
the accused under s. 171-G, Indian Penal 
Code. As for Criminal Revision Case No. 68 
of 1935, the complainant in that case is 
Masilamani Naicker. He was a candidate, it 
is true, but the only statement of fact which 
relates to him is that he once said he did 


(1) 55 M 791; 138 Ind. Cas. 604; A I R 1932 Mad, 
511; (1932) Cr. Cas. 515; 33 Or. LI 665; 35 L W753; 
ca ri (1932) Mad. 598; (1932) M W N 1086; 63 M 
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not know where the post-office was. It was 
algo suggested that even if he were to be 
elected, he would take no partin the pro- 
ceedings of the panchayat except to nod his 
head end hold up his hand. I do not think 
that that contains a statement of fact relat- 
ing to the personal character or conduct of 
Masilamani Naicker. No case is disclosed 
under s. 171-G in respect of the statements 
made about him. In the result, Criminal 
Revision Case No. 62 of 1935, is allowed and 
Criminal Revision Cases Nos. 67 and 68 of 
1935 are dismissed. 


AcN. Order accordingly. 


LAHORE HIGH COURT 
First Civil Appeal No. 248 of 1931 
June 7, 1935 
Jat LAL AND COLDSTREAM, JJ. 
HANUMAN PRASAD AND ANOTHER 
—PLAINTIprs—-A PPELLANTS 
VETSUS 
MOHAMMAD ISMAIL MOHAMMAD 


< AND OTAERS—DEFENDANTS——RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XRT 
r. 63—Suit under, by aliences of judgment-debtor—~ 
—Onus of proof—Muhammadan Law—Wakt—Inten- 
tion of wakit—Terms of deed, if can be considered 
in deciding motive of wakif~Held, on facts, that 
wakf was not valid as being without bona fides, 

In a suit under O, XXI, r. 63, Civil Procedure 
Code, by tae alienees of the judgment-debtor whose 
properties have been attached by the decree-holder 
as the properties of the judgment-debtor, mere 
proof of the deed of transfer is not sufficient, In 
order to succeed they have also to prove that the 
transfer was for consideration and in good faith 
Mahomed Ali Mahomed Khan v. Bismillah Begam 
(1) and Janki Das v. Gulzar (2), relied on, 

The terms of a wokf can legitimately be con- 
sidered in deciding the question of the wakif's 
motive in making the wakf. 

The wakf comprised tae whole of the 
then owned by thewakif. The deed did not 
pious intention of the wakif except the maintenance 
of his family and dependents. ‘The entire profits 
were to be divided among his heirs according to 
their shares under the Muhammadan Law. During 
his lifetime he had full control over the income 
and its use and no provision was made for the 
payment of his debts: 

Held, that the deed was executed not with any 
pious object but with the object of saving the pro- 
perty from sale at the instance of his creditors and 
consequently the wakf not being a bona fide one 
but effected to defraud his creditors wag invalid 
ond ene aside, Ahmad Husain v, Kallu 

ian Sajhé and Bismilla Begam v. 4 i i 
Khan (4), velied on, z TN 


F.C. A. from the decision of the Additional 
Sub-Judge, Delhi, dated October 31, 1930, 


Messrs. J. N. Aggarwal, J. L. Kapur and 
S.M. Sikri for Mr. Harish Chand, for the Ap- 
pellants. 


property 
show any 
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‘Mien Ghuiam Rasul Khan and Mr. 
Bishan Narain, for the Respondents. 

Jai Lal, J—In 1921 Mohammad Saddiq 
purchased a 2-3rd share in a property 
situated in Delhi for Rs. 48,000 from 
Dwarke Dish and Ram Singh, and in order 
to pay the purchase price, he raised 
Rs. 25,000 by mortgaging the property to 
Chuni Lal by means of a mortgage deed 
dated February 27, 1922, The amount 
borrowed by him was to carry interest at 
12 percent. per annum which was to be 
increased to 15 per cent. per annum in case 
of default in payment of interest for three 
months. Nothing having been paid by 
him on this mortgage, on March 5, 1926, 
Chuni Leal served him with a lawyer's 
notice demanding payment and in default 
threatening legal action. After receipt of 
this notice on March 23, 1926, Mohammad 
Siddiq sold a house owned by him for 
Rs. 1,500 to Musammat Sughra Jan. Then 
on April 29, 1926, he madea gift of an- 
other house owned by him in favour of 
Musammat Malak-un-Nisa. This lady sold 
this house to Musammat Kulsum Bi for 
Rs. 15,000. On the same day he executed an- 
other deed of wagf-alal-aulad whereby he 
vested practically the whole of the re- 
maining unencumbered property owned 
by him in himself as a mutwalli and in 
others after his death with directions to 
repair the property out of its income and 
to pay the balance for maintenance to 
his descendants and other beneficiaries 
from generation to generation and provided 


ee God forbid, my line of descent becomes ex- 
tinct and that of the beneficiaries also becomes 
extinct, the income accruing,from the entire wakf 
property after deducting all the expenses as stated 
ebove should be spent on mosques, schools and 
orphanages and op poor and needy persons, ete,” 

It appears that one house still remained 
in the Gwnership of Mohammad Siddiq 
on this date. This was mortgaged by him 
to Mohammad Yasin for Rs. 1,200 on 
April 27, 1927. Chuni Lal instituted a suit 
against Mohammad Siddiq for recovery 
of the amount due to him under the mort- 
gage. This suit was decreed on March 28, 
1927, a plea raised by Mohammad Siddiq 
that he paid Rs. 18,000 to Chuni Lal in 
reduction of the loan was found not to be 
established. A final decree for sale of the 
mortgaged property having been passed, 
the property was put up to sale and it ap- 
pears that the highest bid on July 16, 
1927, for Rs. 14,000 was of Chuni Lal dec- 
reé-holder. 
presence of several persons, A report was 
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made by the Court-auctioneers and the sale 
was continued on July 21, but there was 
an advance of only Rs. 200 and that also 
by the decree-holder. Some objections 
were raised to the contirmation of this sale 
andon April 23, 1928, one Abdul Wasiq 
professed his readiness to pay Rs. 15,000 
for the whole mortgaged property which 
had been sold. With the consent of the 
decree-holder, Mohammad Siddig, Abdul 
Basit and one Mohammad Farruq the Court 
passed an order that the sale shall be 
effected in favour of Abdul Wasiq if he 
paid Rs. 15,000 in the manner provided in 
the order failing which the sale in favour. 
of the decree-holder Chuni Lal shall be 
confirmed. Abdul Basit not having paid 
the money as undertaken by him, the sale 
was confirmed in favour of Chuni Lal who 
thereupon obtained a personal decree 
against Mohammad Siddiq for the balance 
due to him under the mortgage and in 
execution of this decree he attached the 
houses which had been transferred by 
Mohammad Siddiq by means of the four 
documents described above. Objections 
were raised by the respective alienees to 
the liability to attachment and sale of these 
properties but they were disallowed by 
the executing Court. Consequently suits 
were instituted by the objectors to estab- 
lish their respective titles to the properties. 
We are concerned with three of these suits 
in these appeals. 


The suit by Musammat Kulsum Bi was 
dismissed and she has appealed to this 
Court (First Appeal No. 1117 of 1932). The 
suit by Musammat Sughra Jan was decreed 
by the trial Court but has been dismissed 
by the District Judge on appeal and she 
has presented Second Appeal No. 1128 of 
1934. The suit by Mohammad Ismail and 
others claiming under the waqf-alal-aulad 
has been decreed and the decree-holder 
has presented Appeal No. 248 of 1931. Chuni 
Lal . decree-holder having died during 
the pendency of these suitsis represented . 
by his son Hanuman Parshad in all these 
appeals. The same question is involved 
in all these appeals, that is, whether the 
alienations by Mohammad Siddiq were fic- 
titious and were made with the intention 
of defrauding his creditor Chuni Lal. A 
good deal of discussion before us in all 
the appeals centered round the question 
of burden of proof. The question, however, 
in my opinion, is not so very material in 
the circumstances of this case.. But it is 
admitted that the initial burden of proof 
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_is on the plaintiffs who have been unsuc- 
cessful in their objections under O. XXI, 
r. 58, Civil Procedure Code. 1t is, however, 
claimed on their behalf ihat the burden of 
proof must be deemed to heve shifted to 
the defendant on their establishing that the 
documents, relied upon by them respective- 
ly and purporting to have been executed 
by Mohammad Siddiq, were executed by 
him. In other words it was contended that 
the plaintiffs had merely to prove their deeds 
and not necessarily the alienations in their 
favour, that is to say, they need not prore 
that the transactions were genuine or that 
they were for consideration where they 
purported to be for consideration but that 
the moment they produced a registered sale- 
deed or a registered deed of gift or a re- 
gistered waqf-nama the burden was shifted 
to the defendant ta prove want of con- 
sideration and an intention to defraud the 
creditors on the part of Mohammad Siddiq. 
There is séme authority of the Allahabad 
High Court in support of this contention, 
but I must follow the judgment of their 
Lordships of the Privy Council in Mahom- 
ad Ali Mahomad Khan v. Bismillah 
Begam (1). A perusal of the notes of ar- 
guments of Counsel in that case shows 
that the question of burden of proof was 
argued before their Lordships and their 
Lordships held that a plaintiff in such cases 
must establish that the deed in his favour 
was bona fide and was intended to pass 
the initial interest in the property in his 
favour. In Janki Das vy. Gulzar (2), Har- 
rison and Tek Chand, JJ., following the 

P Council case mentioned above observ- 
ed : 

“Tt is settled law that in a suit under O. XXI, 
r. 63, Oivil Procedure Code, onus lies upon the 
plaintif, who had unsuccessfully objected before 
the executing Court, to establish both considera- 


tion and good faith for the transaction on which 
he relies,” 


In the present case, in my opinion, the 
plaintiffs have failed to establish the ge- 
nuineness of the transactions in their 
favour. On the other hand the decree- 
holder has succeeded in establishing that 
they were nob genuine and were effected 
to defeat him in recovering the money 
due to him under his mortgage and were, 
therefore, fraudulent. Kulsum Bi, appellant, 
claims to derive her title througa Musam- 
mat Malak-un-Nisa. Musammat Malak-un- 
Nisa in her turn claims title through a 


(1) 35 O W N 324; 128 Ind. Cas. 617; AIR1930P C 
255; 7 O W N 821; 33 Bom. LR 155;60 ML J 3H; 
33-L W 397; (1931) M W N 1 (P. C). 

_ (2) }2 Lah. 763; 131 Ind. Cas. 383; A I R 1932 Loh, 
174; 32 P L R 350; Ind, Ral. (1931) Lab, 479, 
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deed of gift executed by Mohammad Siddig 
on April 29, 1926. The trial Judge is of 
opinion, that this deed of gift was fictitious 
and the sale deed in favour of Musammat 
Kulsum Bi also was a fictitious document, 
a8 no consideration was really paid though 
there was 4 show of passing of consideration 
on two occasions in the presence of the 
Sub-Registrar. Musammat Malak-un-Nisa 
is a daughter of Mohammad Saddiq's wife's 
sister and the deed of gift of property, 
which is alleged to have been sold soon 
after for Rs. 15,000, was made in her 
favour in lieu of past services and in order 
to enable her to maintain herself out of 
the income of the property. A condition was 
added in the deed that the donee was en- 
titled to sell the property. The learned 
trial Judge is of opinion that this condi- 
tion has been altered in the deed and 
that the alteration further strengthens the 
suspicious nature of the transaction. There 


is no doubt that tke alteration is of 
a suspicious nature. Neither Musammat 
Kulsum Bi nor Musammat Malak-un- 


Nisa have gone into the witness-box to 
prove the genuineness of the sale in favour 
of Musammat Kulsum Bi. It has not 
been shown from where Musammai Kulsum 
Bi got the money to pay for the purchase 
price. Mohammad Siddig has not given 
evidence.as to the circumstances and the 
reasons why he made a gift of such a 
valuable house to Musammat Malak-un-Nisa. 
The fact that the gift was made soon after 
a big creditor of Mohammad Siddiq had 
made a demand for money due to him fur- 
ther supports the conclusion of the learned 
trial Judge. 

Great stress was, however, laid cn behalf 
of the appellants—and this matler is com- 
mon to all the appeals~—that the value of 
the morigaged property exceeded the am- 
ount due to Chuni Lal under the mort- 
gage deed. This contention is based on 
a report of a Commissioner who was ap- 
pointed by the Court when the mortgage 
suit was instituted by Chuni Lal against 
Mohammad Siddiq. On the institution of 
that suit the plaintiff alleged that the value 
of the mortgaged property was not sulfi- 
cient to satisfy the mortgage debt and that 
the defendant was attempting to alienate 
his other property; he therefore applied 
that the defendant be restrained from 
alienating it as otherwise he would not be 
able to realize the amount due to him. 
A Commissioner was appointed to ascertain 
the value of the mortgaged property and 
he reported that it was Rs. 53,000 in round 
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figures. This included about Rs. 17,000 
costs of the structures on the lend. The 
land was valued by the Commissioner ac- 
cording to the sale deed in favour of 
Mohammad Siddiq in 1921. He made no 
independent enquiry as to the value of the 
land. The Senior Sub-Judge on receipt of 
the report rejected the application forin- 
junction. It is claimed that this report 
shows that the value of the mortgaged pro- 
‘perty was more than the amount due to 
the mortgagee and therefore there could 
be no intention to defraud the ereditor- 
mortgagee when Mohammad Siddiq trans- 
ferred his properties. It is also true that 
Mohammad Siddiq paid Rs. 48,000 in 1921 
for this. land but it is established on the 
record and itis a matter of common know- 
‘ledge that in 1921 prices of property in 
Delhi and other towns were at the highest 
‘and that they began to fallin 1923 and conti- 
nued to do so for many years subsequently. 
The best proof of this factis that in two 
auction sales the highest bids were Rs. 14,000 
and Rs. 14,200, respectively, and those by 
the decree-holder and that in the beginning 
of 1928 the judgment-debtor was prepared 
to allow the property to be sold for 
‘Rs. 15,000 and the proposed purchaser did 
not pay even this amount. In my cpinion, 
therefore, the value of the mortgaged pro- 
perty was not sufficient to pay the mortgage- 
"debt and Mohammad Siddiq was aware of 
this fact, his subsequent conduct in trans- 
“ferring the whole of his property gratui- 
tously and ostensibly otherwise also is an 
indication of the same fact. I have stated 
above that the alienations were effected by 
him soon after receipt of notice of demand 
from the mortgagee. The circumstances, 
in my opinion, leave no doubt that his 
motive was to save the property from his 
„creditor, 

The gift in favour of Musammat Malak- 
un-Nisa wasa fraudulent transaction and 
the sale-deed by her to Musammat Kulsum 
Bi was a fictitious document. Out of 
Rs. 15,000 consideration for ihe sale, 
‘Rs. 6,000 was alleged to have been paid 
‘as earnest money in front of the Sub-Regis- 
trar when the receipt forthe earnest money 
was registered, a transaction which in itself 
is an unusual one, and Rs. 9,000 is alleged 
to have been paid at the time of the regis- 
tration of the sale-deed. It is true that 
there js no evidence that this money was 


actually returned to Misammat Malak-un- 


Nisa but the absence of the two ladies from 
the witness- box makes the whole transac- 
tion a highly suspicious one, In my opinion 
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the conclusion of the trial Judge is correct 
and I would dismiss the appeal of Musammat 
Kulsum Bi with cosis. As to the sale in 
favour of Musammat Sughre Jan, it would 
be observed that no consideration was paid 
in front of the Sub-Registrar. It was re- 
cited in the sale-deed that the considera- 
tion had already been received by the 
vendor Mohammad Siddiq. Musammat 
Sughre Jan is a relation of the vendor. The 
deed was executed soon after the notice 
and the District Judge finds that possession 
did not pass tothe vendee. The fact that 
Mohammad Siddiq and Musammat Sughra 
Jan did not go into the witness box makes 
the transaction asuspicious one. There is, 


-in my opinion, no force in this appeal either, 


and I would dismiss it with costs. As to 
the appeal by Hanuman Parshad against 
the decree of the Additional Subordinate 
Judge upholding the wakf alal-aulad, there 


.is’ no contention that the wakf was invalid 
under the provisions of Muhammadan Law. 
The only question before us is whether it was 


a bona fide transfer or whether the motive 
of Mohammad Siddiq was to protect the 
property from his creditor Chuni Lal. As 
held by Sulaiman and Kendall, JJ., in 
Ahmad Husain v. Kallu Mian Sajht 
(3), under the Muhammadan Law itself no 
person can make a wakf of his entire pro- 
perty without making arrangement for the 
payment of his debts. The provisions of 
s. 53 donot,in any way, infringe any rule 
of the substantive Muhammadan Law. The 
same opinion was expressed by Sulaiman, 
C. Ja and Sen, J., in Bismilla Begam v. 
Tahsin Ali Khan (4). Ta the present case, 
it is true, Muhammad Siddiq did not make 
a wakf-alal-aulad in respect of the entire 
property owned by him but the property 
which was left in his possession was of 
very small value asit was mortgaged for 
Rs. 1,200 in 1928, therefore it may be 
assumed that the wakf comprised prac- 
tically the whole of the property then 
owned by him and the same principle 
would apply to such a case as was applied 
by the Allahabad High Court to the trans- 
fer of the entire property by a person who 
owes money to other people. Mohammad 
Siddiq did not give any evidence in support 
of his case that he had made a bona fide 
wakf-alal-aulad. The terms of the wakf 
can legitimately be considered in decid- 
ing the question of his motive in making 


(3) A IR 1929 All. 277; 117 Ind. Cas. 97; (1929) A 
LJ 460 


(4) 52 A 710; 124 Ind, Cas, 722; A IR 1930 All, 462; 
(1930) A L J 616; Ind. Rul, (1930) All. 578. 
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the wakf. Thereis no condition such as 
is usually found in such documents show- 
. ing any pious intention o$ the wakif except 
the maintenance of his family and de- 
: pendents. 
divided among his heirs according to their 
shares under the Muhammadan Law. Dur- 
.ing his lifetime Mohammad Siddiq has 
` full control over the income and its use. 
_ No provision is made for the payment of 
his debts. The other considerations men- 
tioned above in respect of the two aljena- 
tions apply to this transaction also. In my 
opinion there can be no doubt that the deed 
of wakf was executed by Mohammad 
Siddiq not with any pious object but with 
the object of saving the property from sale 
"ak the instance of his creditor end conse- 
| quently the wakf not being a bona fide one 
but effected to defraud his creditor js in- 
valid and must be set aside. 
It, however, appears thatin para. 12 of 
the deed he set aside a vacant plot of 
, land measuring one hundred standard 
_yards for the construction of a mosque and 
it appears that a mosque has been con- 
‘structed on it end there is evidence on 
. the record that itis used by the public for 
prayers. In my opinion this land measur- 
ing one hundred yards with structures 
‘thereon should be deemed to be wakf 
` property not necessarily under the wakf-alal 
aulad but otherwise by virtue of actual 
, dedication thereof to a religious purpose. 
‘I would therefore accept the appeal of 
Hanuman Parshad and dismiss the suit of 
Mohammad Ismail, ete., with costs through- 
‘out except with regard to the lend measur- 
ing one hundred yards and structures 
thereon as described above. 
Coldstream, J.—I agree. 
N. Order accordingly. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 873 of 1935 
February 3, 1936 
ALLSOP AND GANGA Natu, JJ. 
EMPEROR—PROSECUTOR 
versus 
LAKHAN SINGH AND orimes—Oprrosita 
PARTIES 

Penal Code (Act XLV of 1860), s. 395—Dacoity 
—-Nature of offence—Punishment, ordinarily should 
be seven years—Criminal trial—Sentence. 

Dacoity is a moss serious crime which it is diff- 
cult tò detect in the sense of bringing home the 
offence to the culprits and it is an offence which 
gives rise to a great deal of misery, In ordis 
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nary circumstances a sentence of rigorous imprison- 
ment for a period of ssven years is the least sən- 
tence which should be passed. | ; f 

Where five men conesrned in a dacoity go into 
apartments occupied by three defenczless -women, 
with intention of committing robbery and they 
catch hold of one of the women by the throat and 
wound the others, but do not succeed in their 
object of committing theft, due to the faet of 
neighbours’ immediately coming to the assistance 
of the women, the offence is not merely a techni- 
cal dacsity but a serious crime. 

[Sentences of two and one: years were enhanced 
to ten and seven years, respectively.] 

Or. R. from the order of the Sessions 
Judge, Bijnor, dated August 24, 1935. l 

The Government Pleader, for the Crown. 

Mr. D. P. Malaviya, for the Opposite 
Parties. 


Judgment.—The appellants are Lakhan 
Singh, Chhotey and Tulshi. They have 
keea sentenced for an offence of dacoity 
under s. 395, Indian Penal Code.: Tulshi 
to rigorous impisonment for a period of 
two years and Lakhan Singh and Chhotey to 
rigorous imprisonment for a period of one 
year each. They have appealed from Jail 
and the Local Government has made an 
application to: us for the enhancement of 
the sentences passed upon them. The ap- 
pellants are not represented in their appeal, 
but they have briefed Counsel to oppose on 
their behalf the application made in re- 
vision. The offence was committed in the 
town of Nagina in the house of a woman 
called Musammat Allah Bachai. ` She was 
living alone with her two daughters Musam- 


mat Rashidan and Musammat. lami- 
dan, girls of 15 and l2 respectively. - 
She was awakened at night by 


a man catching her throat and asking her 
to tell him waere her property was. She 
called for help and her two daughters tried 
to protect her. One of them received a 
plow on the head with a lathi and the other 
was injured slightly with a knife. All three 
women shouted and a number of neighbours 
came to their assistance. When this hap- 
pened the dacoits ran away. It is explained 
that there were five persons participating 
in the erime. 

A head constable and two constables were 
passing outside the house at the time on their 
rounds. Theysaw two men running away. 
The head constable sent the constables in 
pursuit and himself entered the house with 
a number of neighbours who had assembled. 


“Tne appellant Lakhan Singh had hidden in 


the larine and he was arrested on the spot, 
The constables came up with tue two men 
whom they ‘were chasing. They hit at one 
of them with a lathi and caused hima 
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slight injury but he managed to escape 
through a grove. The other man who 
was running away was seized by two 
men who were coming in the opposite direc- 
tion. Heis the appellant Tulshi. The In- 
spector heard the name of the appellant 
Chhotey in the course of his investigation 
and he succeeded in arresting him soon 
after in the house of Tulshi. It was found 
that he had an injury on his person which 
might have been caused by the constables 
when they were trying to catch him. The 
defence of Lakhan Singh is that he was not 
arrested in the house at all, but we see no 
reason to disbelieve the evidence of a num- 
ber of witnesses who depose to his arrest and 
who have no reason for implicating him 
falsely. Similarly we have no reason for 
doubting the evidence of the witnesses who 
saw Tulshi running away from the scene of 
the ‘crime end whosay that he was caught 
by the constables and the two men whom 
we have already mentioned. He says that 
he was arrested as his own house, but we do 
not believe his story and we have no doubt 
that he is guilty. There js evidence that he 
was one of the persons concerned in the 
dacoity apart from the evidence that he was 
seen running away and was caught. The 
third appellant Chhotey was identified by a 
num ber of persons as having taken partin the 
dacoity. His story that he was arrested at 
the house of a respectable gentleman in 
whose service he was is not supported by 
any evidence. He made contradictory 
statements saying at one time that he was 
in the house of his employer and at another 
that he was in the house’of a doctor where 
his employer had left him. Neither of these 
gentlemen have come forward to give evi- 
dence on his behalf. The medical evidence 
shows that he was injured. He says that 
the injuries were caused after his arrest 
because the Police beat him. We think that 
this isan improbable story and we are 
unable to accept it. We have no doubt that 
the evidence of the witnesses for ihe pro- 
secution is reliable and that this man was 
concerned in the crime. The appeals must 
be dismissed. We find it difficult to under- 
stand how the learned Sessions Juge came 
to pass the light sentences which he 
has passed. It has been argued on 
behalf of the appellants that this was 
only a technical dacoity. We cannot 
agree. Thereis evidence that there were 
five men concerned. They wentinto apart- 
ments ceeupied by three defenceless 
women with the intention of committing 
robbery, They caught Musammat Allah 
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Bachai by the throat and wounded the 
other two girls of 15 and 12 years of age. 
It is true that they did not succeed in their 
object of committing theft, but that was 
due to the fact that the neighbours were 
prepared immediately to come to the assist- 
ance of the women. We consider that 
thig was a very serious crime indeed. 

The man Tulshi has admitted that he 
was sentenced to imprisonment for burg- 
lary in the year 1923 and for house-break- 
ing by night in the year 1928. Then in 
the year 1929 he was bound over under 
s. 109, Criminal Procedure Code, because he 
was, we presume, unable to account for his 
presence in some place or was suspected 
of concealing his presence in order to 
commit a crime. Again inthe year 1931 
he was bound over for a year under s. 110, 
Criminal Prcecedure Code, probably þe- 
cause he wasa habitual housebreaker and 
robber. He is an incorrigible criminal 
and undoubtedly he should receive a very 
severe sentence. It appears that he had 
decided to embark upon a career of more 
serious and violent crimes. The other two 
men, Lakhan Singh and Chhotey, did not 
appear to have been convicted on any 
previous occasion and it is argued on their 
behalf that they are 24 and 20 years of 
age,-respectively. Wethink, however, that 
this isno reason for taking a very lenient 
view oftheir condeut. Dacoity is a most 
serious crime which itis difficult to detect 
in the sense of bringing home the offence 
to the culprits and itis an offence which 
gives rise to a great dealofmisery. We 
consider that in ordinary circumstances a 
sentence of rigorous imprisonment for a 
period of seven years isthe least sentence 
which should be passed. We dismiss the 
appeals cf the appellants Tulshi, Lakhan — 
Singh and Chhotey. We enhance the 
sentences passed upon them by the learn- 
ed Sessions Judge. We sentence Tulshi 
to rigorous imprisonment for a period of 
10 years and we sentence Lakhan Singh 
and Chhotey to rigorous imprisonment for 
a period of seven years each. The sentences 
are passed under s. 395, Indian Penal 
Code. 

Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2172 of 1934 
November 1, 4935 
BADE AND Currin, JJ. 
BUTA SINGH AND GTAERS— PLAINTIPES— 
APPELLANTS 
VETSUS 
GURMUKH SINGH AND ANOTARR— 
DEFENDANTS—RESPONDENTS 
Custom (Punjab)—Adoption—Ohima Jats of Gojra, 
Tahsil Daska, District Sialkot—-Adoption of 
daughter's son in presence of collaterals of third 
degree is not valid. : 
Among Chima Jats of Gojra, Tahsil Daska, Dise 
trict Sialkot, the adoption ofa daughter's son in the 
presznce of collaterals of the third degree is not valid. 


8.0. A. from the decree of the District 
Judge, Sialkot, dated August 10, 1934. 

Messrs. M. C. Mahajan and J. R. 
Agnihotri, for the Appellants. 

Mr. Shabir Ahmad for Mr. L. Saunders 
and Mr. L. Saunders, for the Respondents. 

Currie, J—The sole point arising for 
decision in the present second appeal is 
whether among Chima Jats of Gojra, 
Tahsil Daska, District Sialkot, the adop- 
tion of a daughter's son in the presence 
of collaterals of the third degree is valid. 
By a registered deed dated May 19, 1927, 
Makhan Singh adopted his daughter's son, 
Gurmukh Singh. On May 12, 1933, the 
collaterals of the third degree instituted 
- a suit for a declaration to the effect that 
the adoption was not valid. The trial 
Court decreed the suit, but on appeal the 
learned Additional District Judge reversed 
his decision. He however granted a certi- 
ficate for second appeal on the point of 
custom. In reaching his decision the 
learned Additional District Judge express- 
ed the opinion that there is nothing 
in the entries of the-riwaj-i-ams which 
would go to show that the adoption of a 
daughter's son by Chima Jats of the Daska 
Tahsil is not sanctioned by custom. He 
further held that the evidence on the 
record was sufficient to establish that the 
adoption of a daughter’s son was valid 
even in the presence of collaterals. Mr, 
Mehr Chand Mahajan, in opening the case 
for the appellants, referred to the important 
Full Bench ruling Ralla v, Budha (1), in 
which Sir Meredyth Plowden examined 
the whole position regarding adoption in 
this Province. The learned Senior Judge 
remarked, at p. 233* : 

“I think, therefore, that we are fully warranted 
in holding generally— creed, tribe and locality apart 
-that when a sonless man in any land holding 


group which recognises a power to adopt, asserts 
(1) 50 P R 1893 (F. B.). 
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that he’ ig competent to adopt a daughter's sen 
or other non-agnate in presence of near agnates, 
irrespective of their assent, the presumption at 
ihe outset isagainst the power: and in the absence 
of any admission in the pleadings in a particular 
case, which may qualify the presumption, the form 
of the issie should be such as to throw the burden 
of proof on the person asserting the existence of 
the unqualified power.” : i 

He further pointed out that except in 
endogamous tribes there is a general pre- 
judice against the adoption of a daughter’s 
son. This ruling dealt with the question 
of onus in such cases on a wide provincial 
basis and was not confined to the Jullundur 
District as the learned Additional Dis- 
trict Judge seems to have imagined. The 
ruling may have lost some of ils force in 
view of the subsequent decisions of their 
Lordships of the Privy Council, leying 
down the principle that the riwaj-i-am is 
entitled to great weight as evidence of 
custom and that the onus lay on the party 
who seeks to set up & custom contrary 
to that stated in the riwaj-i-am. Never- 
theless it is still a very valuable and 
lucid exposition of the general position as 
regards the custom of adoption in the Pro- 
vince. As regards Sialkot District, there 
are three different riwaj-i-ams prepared in 
1865, 1895 and 1916. No copy of the first 
has been placed on the file, but its provi- 
sions on this subject are quoted as follows 
in Ralla v. Budha (1) at p. 229* : l 

“In Sialkot, according to the riwaj-t-am (which 
has been digested by Munshi Amin Chand, and 
a translation of the Digest made by Mr. Roe), 
some gots and tribes allow daughter's ond sister's 
sons to be adopted, but many do not; and in alla 
brother's son has at least a prior claim, whether 
or not it amounts to a right. h a 

In the two subsequent riwaj-t-ams there 
was no difference in the language of Ques- 
tion No. 71 which ran as follows: | 

“Ig there any rule by which it is required that 
the person adopted should be related to the person 
adopting? If so, what relatives may be adopted ? 
Is any preference required to be shown to parti- 
cular relatives? If so, eaumerate them in order 
of preference. Is it necessary that the adopted 
gon and his adoptive father should be (1) of the 
same caste or tribe, (2) of the same got ? 

In 1895 the answer was: E 

“Varying answers were given by the different 
tribes, but they all agree that an adopticn must 
be within the cian from the near collaterals. Failing 
them in the third degree, a daughter's son can be 
adopted, and in his aks:nce one of the agnates up 
to the third degree in the descending lins, i ie 

Asit, say that in deyault of collate- 

ot ee ete n dan also be adopted without 
any regard being had to the elan. 

In 1916 the answer ran: | 

“An agnate or a daughter's son or daughter's 
grandson or sister's sonj or sister's grandson mey 
be adopted but near agnates have preferential claim 


*Pages of P. R, wos— [Wd]. 


502 


as compared with the descendants of daughters or 
sisters. A great many Jats and Rajputs deny 
that a sister's or daughter's son can be adopted ‘in 
the presence of any collaterals. Among Arains, 
Awans and Kakkezais a duaght2r's son can be 
adopted even, in ths presence of a brother's son. 
The adopted son need not necessarily he of the 
same tribe or got.” 

From these answers, especially the por- 
tions in italics, it is clear that according 
to the riwaj-i-am collaterals of the third 
degree are preferred toa daughter's son. 
Thus the onus should have been placed on 
the daughter's son to prove that by custom 
his adoption was valid. Actually the trial 
Court placed the onus of the issue on the 
plaintiffs, though in the course of his judg- 
ment the learned Sub-Judge apparently 
shiffed the onus as he remarked that 


“The evidence adduced by the defendant is not 


sufficient to establish a custom by which adoption 
of a daughter's son is recognised among Chima 
Jats of Gojra,” 

The learned Additional District 
rightly remarked : 

“Both parties led their evidence on th? point 
and there is sufficient material on the record to 
warrant the decision of the point involved without 
prejudice tothe parties.” 

To turn now to the evidence on the re- 
cord, Mr. Mahajan has placed no reliance 
on the oral evidence produced on behalf 
of the plaintiffs. He pointed out, and I 
think correctly, that the instances cited in 
the 1916 riwaj-i-am show considerable 
diversity and argued that it would be 
unsafe to rely on the instances from other 
Tahsils except where they related to Chima 
Jats: Fifteen instances were cited in the 
riwaj-i-am from the Daska Tahsil No.1 
was a case reported in Mahomed Din v. 
Jawahir (2), in which it was held 
that among Sekhu Jats of the Daska Tahsil 
no such custom had been established. The 
adoption of a deughter’s son was set aside 
in No. 3, (Dhariwal ‘Jats of Sambarial), 
and No.7 (Jats of Mauza Bhopalwala). On 
the other hand such an adoption was up- 
held in Nos. 5 (Bhalola Jats), 6 (Jats`of 


Judge 


Ghazipur), 11 (Jalis of Dhuleke) and 11- 


(Jats Sahi of Daska). The other instances 
are not strictly relevant. To turn now to 
the instances cited in the present case, 
Ex. P-3 is a decision of the Sub-Judge, 
dated June 1, 1904, in which a Chima 
Jat of village Amaotra, Tahsil Daske, 
adopted his daughter's son, a Virk, and 
the adoption was set aside. Exhibt P-4 is 
a decision of the Divisional Judge, dated 
April 16, 1906, relating io parties of the 
same village in which the adoption of 
a daughter’s son was set aside. In that 
(2) 69 P R 1907: 170 P L R 1908, 
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case Counsel admitted that he was unable 
to argue that among Chima Jats the adop- 
tion of a daughter's son was valid in the 
presence of neai® collaterals. Exhibit P-5 
is a decision of the Divisional Judge, 
dated January 25, 1894, relating to this 
very village. This was the decision in 
appeal from Ex. D-9, a decision of the 
District Judge (old style), dated Septem- 
ber 11, 1893, the learned Additional Dis- 
trict Judge being in error in stating that 
the decision given in Ex. P-5 was upset 
on appeal by the decision given in Ex. D-9. 
The position is exactly the reverse. The 
decision in Ex. D-9 was upset in appeal by . 
the Divisional Judge in Ex. P-5 in which 
it was held that the instances cited were 
insufficient to prove that the adoption was 
valid, The oral evidence shows that the 
parties in this case were Chimas. The 
decision of the Divisional Judge was given 
after remand for further enquiry. The de- 


- cision above cited, Mahomed Din v. Jawahir 


(2) related to Sekha Jats and is only of im- 
portance in so far as it holds that the riwaj- 
i-am of 1865, in which the answer was to the 
effect that in the ebsence of sons a bro- 
ther's son and in his absence a daughter 
or, sister's son could be adopted, had 
been superseded by the riwaj-i-am of 1893 
as in that, all tribes of the Daska Tahsil 
stated that it is only in default of col- 
laterals that a daughters son can be 
adopted. 

Of the instances in support of the cus- 
tom, Ex. D-3 is a decision of the Extra 
Assistant Commissioner, dated March 8, 
1880, a case among Chima Jats of this 
village which wes desided in accordance with 
the custom as stated in the 7iwaj-i-am 
of 1865. In that case it was admitted by 
the plaintiff that if the adoption was estab- 
lished he had no claim. Exhibit D-4 is 
the decision of the Divisional Judge, dated 
January 25, 1895. The parties were 
Muhemmadan Chimas of village Bhopal- 
wela and the person adopted was the 
sister's gon who was married to the 
edoplive father's daughter and was a 
Khbanedamed. This instance is, therefore, 
of no value Ex. D-5, a decision of the 
Divisional Judge, dated May 28, 1913, was 
a case of gift made for services rendered 
among Bajwa Jats, end is of no help. 
Exhibit D-6, a decision of the Divisional 
Judge, dated May 2, 1911, related to Wa- 
lana Muhammadan Ja's of village Walana 
in the Sialkot Tahsil. Exhibit. D-7, an- 
other decision of ihe Divisional Judge, 
dated April 3, 1914, related to Muhammadan 
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Jats of Tahsil Sialkot. Neither of these in- 
stances is, therefore, in point, es they 
come from other Tahsils, ®part from the 
fact that the parties were Muhammadans. 
Exhibit D-8, another decision of the Divi- 
sional Judge, dated April 18, 1913, dealt 
with Awans of a village in the Sialkot 
Tahsil and is entirely irrelevant. 

For the respondents Mr. Shabir Ahmad, 
suggested that the answers given in the 
riwaj-i-am merely indicated that preference 
should be given to near collaterals and 
did not prohibit 
danghter’s scn in the presence of near 
collaterals. There is nothing, however, to 
support that view in any of the decisions 
which have been cited above. Consider- 
ing the evidence as a whole, I think there 
can be no doubt that it has been estab- 
lished that among ChimaJats of village 
Gojra in the Daska Tehsil the adoption 
of a daughters son in the presence of 
collaterals of the third degree is invalid. I 
would, therefore, accept the appeal with 
costs and restore the decree of the trial 
Court with costs throughout. 

Bhide, J.—I agree. 


N. Appeal allowed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1236 of 1932 
February 19, 1936 
SULAIMAN, C. J. AND BENNET, J. 

Pande RAJDHARI LAL 
AND OTHERS—-P LAINTIFFS—-ÅPPELLANTS 
Versus 
BISHUNATH SINGH AND 0THERS— 

_ DEFENDANTS-—RESPONDENTS 
_ Abadi—House not appurtenant to holding—Entry 
in wajib-ul-arz, as to tenant's right to retain house 
after leaving cultivation—Right of residence, whe- 
ther remains after loss of cultivation. . 

A house in the abadi site of a certain village 
was not appurtenant to the holding and the wajib- 
ul-arz of the village contained an entry that a 
tenant was entitled fo remain in possession of the 
house even when he gives up cultivation’ 

Held, that the tenants occupying the houses had 
a right of residence in their houses independently 
of their holding so that even if the holding was 
lost, their right of residence was not gone. 


S. ©. A. from the decision ofthe Sub- 
Judge of Ghazipur, dated May 25, 1932. 

Messrs. K. Verma and Janaki Prasad, 
for the Appellants. 

Mr. Mustag Ahmad, for the Respondents. 

Judgment. —This is a plaintiffs’ appeal 
arising out of a suit for ejectment brought 
by the zamindars against the defendents 
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who, were ejected from their holdings 
The claim is for the ecjectment of the 
defendanis from the house which they 
occupy on the abadi site. The trial Court 
held that the house was appurtenant to 
the holding and the defendants were 
liable to ejectment from the house and 
land in dispute. On appeal the learned 
Judge came to a contrary conclusion. He 
has remarked that the plaintiff examined 
himself only and produced no other witnesses 
and that there was no sufficient evidence 
on behalf of the plaintifs to prove that 
the defendants-ancestors were the tenants 
when they erected the house in dispute. 
e The plaintiffs led no evidence to show 
when the house had been actually built 
or the person who had built it and whe- 
ther he was a tenant at the time or not. 
The learned Judge then noted a dictum 
in Nabi Mohammad v. Bhagwat Prasad 
Shukul (1) and preferred to follow the 
later ruling in Gopi Shankar v. Lilawati 
(2) where it was held that 
“there is no presumption of law that the house 
occupied by a cultivator ina village is appurten- 
ant to his holding and either the house or the 
site must be given up simply because the tenancy 


has either been lost or has lapsed by death in favour 
of the zemindar.” 


As regards the observation in the former 
case it may be pointed out that there the 
lower Appellate Court had held that the 
defendants were not merely tenants or 
cultivators but were also dyers and prin- 
ters who were carrying on business in 
dyeing and printing. The learned Judge 
had held that the house had not been 
‘built as a tenant's house but as a prin- 
ter's house and had dismissed the zemin- 
dars suit. A learned Judge of this 
Court on appeal following certain pre- 
vious observations held that there was a 
presumption that the house was appurtenant 
to the holding and on this presumpticn 
held that the zemindar hid established 
his right to eject the defendants. He ac- 
cordingly allowed the appeal and decreed 
the claim. In a Letters Patent Appeal it 
was merely conceded not expressly decid- 
ed that where a villageis a purely agri~ 
cultural village and person is a purely 
agricultural tenant and occupies a house 
and site belonging to the zemindar then 
without any other evidence there would 
be a presumption that his house is appur- 


(1) (1931) AL J 649; 132 Ind. Cas. 565; Ind. Rul, 
(1931) All. 533; 15 R D 560; L R12 A 303; Rev. AIR 
1932 All, 33. 

(2) (1932) AL J 142; 141 Ind. Cas. 800; AIR 1932 
All. 252; GR 13 A 105 Rev. 16 R B 229: 54 A 379; Ind, 
Rul. (1932) All. 92. 
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tenant to his holding but it was added that 
a slight change of circumstances may 
alter the result as had been pointed out 
by Knox,J., in Shohrat Singh vw. Jhagru 
(3). In Nabi Mohammad’s casz (1) the point 
was conceded in view of the ruling in 
Shohrat Singh's case (3) and wes not con- 
sidered because it did not arise directly 
for consideration. The later ruling of this 
Court has decided the point expressly, and 
the Court below has acted rightly in follow- 
ing that. It may be pointed out that in 
this case the plaintiffs alleged in the plaint 
that the chief source of maintenance of 
the defendants was cultivation and did 
not say that that was their only source. On 
the other hand the defendants in their 
written statement pleaded that they were 
carrying on trade and also entered into 
service in addition to cultivation. 

We may also add that in this parti- 
cular case there is an additional evidence 
which might show that the house was not 
apppurtenant to the holding. There is 
clear entry in the wajib-ul-arz of the 
village that atenant is entitled to remain 
in possession of the house even when he 
gives up cultivation. This means that 
tenants ‘who occupy houses have a right of 
residence in their houses independently of 
their holdings so that even if the holding 
is lost, their right of residence is not 
gone. 

We accordingly dismiss this appeal with 
costs. 


D. ` Appeal dismissed. 
-(3) 13 A L d 745; 30 Ind, Cas, 782. 





__ MADRAS HIGH COURT | 
Criminal Revision No. 318 and Petition 
“No. 290 of 1935 
September 11, 1935 
K. 5. Manon, J. 
In re DANI AND otuprs—Accusmp— 
PETITIONERS 
Criminal Procedure Code (Act V of 1898), s. 235— 
Conspiracy entered into at B—~Subsequent act of 
cheating at P—Mogistrate at P,if has jurisdiction 
to try charge of conspiracy—Penal Code (Act XLV 
of. 1860), ss. 120-B, 420. 
Where a conspiracy was entered into at B where 
the accused lived and one or two actsof cheating 
were done within the jurisdiction of the Magistrate 


P: 

Held, that this was insufficient to confer jurisdiction 
on the Court at P to try the charge of criminal cons- 
piracy. Conspiracy was complete when the parties 
entered into such an agreement; and doas not depend 
o2 the subsequent act of cheating. The Court at P 
cannot be clothed with jurisdiction to try the charge 
of conspiracy merely because the conspiracy and 
the different acts of cheating might form part of 
tle sime tiensecticn, and that the charges in res- 
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pect ofthem might be tried together. It can have 
jurisdiction only in respect of the acts of cheating 
alleged to have been committed within its jurisdic- 
tion. It could take’ cognizance of specific charges 
of cheating or the authorities from charging the 
accused for criminal conspiracy before the proper 
tribunal. ENG É 
Cr. Revn. P. from an order of the Joint 
Magistrate, Pollachi, dated April 24, 1935. _ 
Mr. K.S. Jayarama Ayyar, for the Peti- 
tioners. : 
The Public prosecutor, for the Crown. 
Order.-~The petitioners were charged by 
the Police, under s. 420 read with 
s. 120-B, with criminal conspiracy for cheat- 
ing the public at large. The charge was 
so understood by the Joint Magistrate also 


‘as his order shows. The question is whether 


when, asin this case, the conspiracy was 
entered into in Bombay where the accused 
lived, the Joint Magistrate of Pollachi has 
jurisdiction to take cognizance of the offence. 
All that is urged in support of the view 
that he has, is that one or two acts of cheat- 
ing were done within his jurisdiction. In my 
opinion this is insufficient to confer jurisdic- 
tion to try the charge of criminel conspiracy. 
Conspiracy was complete when the parties 
entered into such an agreement; and does 
not depend on the subsequent act of 
cheating. As the allegation is that it was 
in Bombay, where the accused: reside that 
they entered into the conspiracy, the charge 
should have been laid there. The lower 
Court cannot be clothed with jurisdiction to 
try the charge of conspiracy merely because 
the conspiracy ənd the different acts of 
cheating might form part of the same 
transaction, and that the charge | in respect 
of them might be tried together. 


It can 
have jurisdiction only in respeci of the acts 
of cheating alleged to have been committed 


within ils jurisdiction. The proceedings 
before the lower Court ere, therefore, quash- 
ed. This, of course, will not (preclude the | 
lower Court from taking cognizance of 
specific charges of cheating or the autho- 
rities from charging the accused for, 
criminal’ conspiracy before the proper ? 
tribunal. 
ACN. Petition allowed. 


anaa anan 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 1036 of 
1935 a 
March 10, 1936 
Niamat ULLAN, J. 
IMAM BAKHSH—APPLIcanT 
versus 4 
EMPEROR—Opposite Party 
Stamp Act (IT of 1899), Sch. I, Arts. 51, 5, Bxemp. (a) 
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Two documents bearing one anna stamp each—One 
reciting purchase by exchange of goods and some cash 
and payment of balance in enstalments — Other 
acknowledging the receipt of constderation—-Held, 
documents did not amount to deed of exchange, but 
were memoranda of agreement. 

Aand B executed two documents described as 
“receipts”. Tach bore astamp of one anna. The 
document executed by A recited that he had pur- 
chased a motor Jorry from B for Rs, 4,200 giving two 
old lorries valued at Rs. 2,000 and Rs. 500 in cash 
and that he would pay the balance intwelve month- 
ly instalments. The other document which was 
executed by B, similarly recited these facts and 
noknowledged thə recepit of the lorries and 
cash : 

Held, that tha two documents read together did not 
amount to a deed of exchange, under Art. 31, Stamp 
Act. They were no more than memoranda of agree- 
ment relating tothe sale of goods and as such, fell 
within Exemption (a) to Art. 5. 


Or. R. App. from an order of the Bes- 
sions Judge, Shahjahanpur, dated Novem- 
ber 9, 1935. 

-Mr. L. N. Gupta, for the Applicant. 


The Assistant Government Advocate, for 
the Crown; 


Judgment.—This is an application for 
revision by one Imam Bakhsh, who has been 
convicted by a Magistrate, lst Class, Shah- 
jahanpur, under s. 62, Stanrp Act, and fined 
Rs. 150. The facts which led to the pro- 
secution of the applicant are as follows :— 

The applicant Imam Bakhsh was an agent 
of a firm styled Bakhshi & Co. of Lucknow, 
who were’ themselves agenis of Allenbury 
& Co. Bahadur Ali Khan negotiated with 
Imam Bakhsh for the purchase of a Chevero- 
let lorry. It was agreed that Imam Bakhsh 
would take two old lorries belonging to 
Bahadur Ali Khan, for Rg. 2,000 tobe set 
off against the price of Rs. 4,200 payable 
by Bahadur Ali Khan to Imam Bakhsh for 
the new Cheverolet lorry purchased by 
the. former. Two documents were executed 
on May 4, 1934,one by Bahadur Ali Khan 
and the other by Imam Bakhsh. Each is 
described as “receip.” and bears astamp 
of one anna. The one executed by Baha- 
dur Ali Khan recites that he purchased a 
Cheverolet lorry from Bakhshi & Co. for 
Rs. 4,200, giving two old lorries valued at 
Rs. 2,000 in exchange and ‘Rs. 500 in cash, 
and that he’ would pay the remaining 
Rs. 1,700 in twelve monthly instalments of 
Rs. 141-10-0 each. The document also men- 
tions that it has been agreed that the 
new lorry would be delivered to Bahadur 
Ali Khan in Lucknow at Allenbury's. The 
document executed by Imam Bakhsh on be- 
half+of Bakhshi & Co. similarly recites that 
he had sold a new Cheverolet lorry to Baha- 
dur Ali Khan for Rs. 4,200 and had received 
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Rs. 500 in cash and two old lorries priced 
at (kimati) Rs. 2,000, which sum has been set 
off against the sum of Rs. 4,200 payable 
by Bahadur Ali Khan. It proceeds to men- 
tion that thé remaining sum of Rs. 1,700 
would be payable in twelve equal monthly 
instalments of Rs. 141-10-0 each. As al- 
ready stated, both the documents are styled 
as receipts, and bear a one anna stamp 
each. The two documents were produced 
in a certain criminal case, and were im- 
pounded. Both Bahadur Ali Khan and 
Imam Bakhsh were prosecuted under s. 62, 
Stamp Act, on the allegation that the two 
documents, read togother, amounted to a 
deed of exchange, for which a stamp duty 
under Art. 31, should have been paid. 
Bahadur Ali Khan was fined Rs. 140. Imam 
Bakhsh, who was separately tried, was fined 
Rs. 150. The latter applied to the learn- 
ed Sessions Judge in revision which was 
dismissed. He has moved this Court under 
s. 435, Criminal Procedure Code. 

The learned Magistrate held that the 
transaction, evidenced by the two documents 
already referred to, amounts to exchange 
and falls within Art. 31, Sch. I, of the Stamp 
Act, and that the one anna stamp, affixed 
to each ofthe two documents, was inade- 
quate, the proper stamp duty being that 
provided for a conveyance. The learned 
Advocate for the applicant contends that, 
in the first instance, the transaction, what- 
ever it was, had been completed before 
the two documents were executed, and that 
any recitals contained in themcannot make 
them otherwise than receipts, which they pur- 
port to be. It is contended, in the second 
place, that, in any case, the two documents 
areno more than memoranda of agreement 
relating tothe sale of goods and, as such, 
fall within Exemption (a) to Art.5, which 
provides for a duty payable on an agree- 
ment or a memoranda of agreement. I have 
carefully considered the two documents, 
and am unable to accept the first conten- 
tion. The documents, though styled as re- 
ceipts, embody an agreement entered into 
between Imam Bakhsh and Bahadur Ali 
Khan regarding the sale of a Cheverolet 
lorry for Rs. 4,200. The terms of the sale 
were intended to be reduced into writing, 
and are to be found in the two documents, 
The second contention seems to me, how- 
ever, to have force. The transaction may, 
for convenience, be described as an ex- 
change; but if it falls within the purview 
of an agreement for which a provision is 
made in Art. 5 and ifit relates to thesale 
of goods, as contemplated by Exemption 
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(a) appended to Art.5, there is no reason 
why the benefit thereof should be given 
to the parties to this transaction. Where 
one property is given in exchange for 
another property, and nothing more is said 
about the consideration proceeding from 
one tothe other of two parties, the transge- 
tion cannot be regarded otherwise than‘as 
an exchange, and the case cannot fall 
under Ait. 5, atoll. The same view will 
hold good where one article is transferred 
in consideration of another article plus 
money, there being no indication of the 
elements ofa mutualsale. But in the pre- 
sent case, it is clearly stated that Baha- 
dur Ali Khan agreed to purchase a new 
Cheverolet lorry for Rs. 4,200 from Imam 
Bakksh, while the latter egreed to purchase 
two old lorries belonging to Bahadur Ali 
Khan for Rs. 2,000, and that one price was 
to be set off against the other, the balance 
alone remaining unpaid. As tothis balance, 
there was a distinct agreement that it 
would be paid in twelve monthly instal- 
ments. In my opinion, all the elements of 
an agreement to sell are present, and since 
the documents are memoranda of an agree- 
ment relating to sale of goods, i. e., of new 
Cheverolet by Imam Bakhsh and of old 
lorries by Bahadur Ali Khan, I think the 
case is covered by Art. 5, ixemption (a). 
If the transaction be viewed in the manner 
stated above, neither Bahadur Ali Khan 
nor Imam Bakhsh can be considered to 
have committed an offence under s. 62 
(b), Stamp Act, as was held in Raghubar 
Dayal v. Emperor (1). 

The result is that this application is al- 
lowed and the conviction of the applicant is 
set aside. The fine, if paid, shall be re- 


funded. aos 
D. Application allowed. 
0) (1934) A LJ 582; 150 Ind. Cas, 672; A I R 1934 
All. 201; (1934) Cr. Cas. 274; 7 R A 15; 35 0r. L J 
1132; 56'A 680. 


LAHORE HIGH COURT 
Second Civil Appeal No. 612 of 1935 
February 3, 1936 
COLDSTREAM AND BHIDE, J. 
CHHUTTA AND OTAERS—PLAINTIFFS— 
APPELLANTS 
VETSUS 
MOHAMMAD YAR —Derenpanr— 
RESPONDENT 
Wajib-ul-arz—Construction—Agreement recorded 
in wajib-ul-arz of the Second Settlement by village 
proprietors in Bhakkar Tahsil, Mianwali District 
—Effect of —Actual surrender of shamilat, if condi- 
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tion precedent to acting under agreement—Custom 
(Punjab)—Shamilat rights—Adna maliks and ala - 
maliks. 

Held, that the agyement between the village 
proprietors in Bhakkar Tahsil of Mianwali District, 
embodied, in the wajib-wl-are of the Second Settle- 
ment (192); was not conditional nor was the Gov- 
ernment a party to it. It wasone made by each 
village proprieter to abstain from claiming prop- 
rietary rights in land broken up by him . during 
the time the agreement remained in force in con- 
sideration ofeach other proprietor giving a similar 
undertaking. The words describing it in the 
wajib-ul-arz clearly mean that it was not intended’ 
to be acted upon only when the actual surrender 
of the shamilat to Government took place but was 
made inview of the possibility of the shamilat 
having to be surrendered at sometime in future 
and it came into operation when ib was recorded. 


S.C. A. from a decree of the District 
Judge, Mianwali, deted October 27, 1934, 
confirming that of the Sub-Judge, Fourth 
Class, Bhakkar, dated April 21, 1934. . 

Messrs. Nawal Kishore and Paqir Ullah, 
for the Appellants. 

Mr. Abdul Aziz for Mr. Ghulam Mohy-ud- 
Din and Mr. Ghulam Mohy-ud-Din, for the. 
Respondent, f 


Coldstream, J.—The judgment will 
dispose of the twen’y one second appeals 
Nos. 612, 614, 616, 617, 620 to 626, 628, 630 
to 632, 634, 636 to 639 and 462 of 1935, the 
point for decision being admittedly the 
same in them all. i 

The appellants are ala maliks or adna 
maliks or non-proprietors in villages in 
Bhakkar Tehsil of Mianwali district. In 
each case they had sued fora declaration 
that they were entitled to acquire adna 
malkiyat rights in certain lands which 
they had re-claimed from the village 
shamilat. The suits were all dismissed 
by the trying Court and the lower Appel- 
late Court. 

The circumstances sre the same as those 
in the case decided by the judgments of 
this Court in Civil Appeal No. 657 of 1934, 
and First Appeal No. 674 of 1932, but 
Counsel contends that in those cases the 
attention of the Court had not been drawn 
to the proviso to s. 5 of the Sindh Sagar Doab 
Colonization Act, 1902, upon which he bases 
en argument that as no land was ever 
surrendered to Government the agreement 
between the Government and the proprie- 
tors was never operative and, therefore, the 
consequent agreement between the village 
proprietors embodied in the wajib-ul-arz 
of 1902, that until the agreement with the 
Government was cancelled the previous 
conditions relating to the acquisition, of 
proprietary rights would remain in abey- 
ance also never became effective. 
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This was not the case set out by the appel- 
lants in their suits, the plea there heing that 
as the Sindh Sagar Act had, been repealed 
the provision incorporated in the wayjib-ul- 
arz of the Second Settlement (1902) regard- 
ing the abeyance .of right to acquire pro- 
prietary rights had been cancelled. 

The proposition that the agreement re- 
corded in the wajib-ul-arz was dependent 
on the actual surrender of the shamilat land 
to Government is not consistent with ihe 
words in the wajib-ul-arz. The agreement 
there recorded was not conditional nor was 
the Government a party to it. It was one 
made by each village proprietor to abstain 
from claiming proprietary righis in land 
broken up by him during the time the 
agreement remained in force in considera- 
tion of each other proprietor giving a similar 
undertaking. The words describing it in 
the wajib-ul-arz clearly mean that it was 
not intended to be acted upon only when 
the actual surrender of the shamilat to 
Government took place but was made in 
view of the possibility of the shamilat 
having to be surrendered at some time 
in future and it came into operation when 
it was recorded. It is significant that the 
agreement was again recorded in the wajib- 
ul-arz of the Third-Settlement in 1923-24 
although no land had been occupied by 
Government. 

Finding no force in the argument now 


advanced, I would dismiss the appeals 
with costs. 

Bhide, J.—I agree. 

N. Appeal dismissed. 


errr 


ALLAHABAD HIGH COURT 
PAN Special Bench f 
Criminal Miscellaneous No. 72 of 1935. 
January 20; 1936 
SULAIMAN, C. J., THOM AND NIAMAT 
_ VuLAH, Jd. 
M. L. C. GUPTA-—APPLIOANT 
Versus 
EMPEROR— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 99-B, 
99-D—Order of forfeiture of publication sought to be 
set aside—Burden of proof—Who should open the 
case—Special Bench not satisfied that book is objec- 
tionable—Passage capable of iwo interpretations — 
Order of forfeiture—Scope of s. 99-A, is wider 
than s. 153-A, Penal Code (Act XLV of 1860)— 
Powers under s. 99-A, Criminal Procedure Code 
(Act V of 1898), are in public interest—Words com- 
ing under s. 153-A—Intention to promote hatred, if 
should be established—Origin of community sought 
be traced—When amounts to offence under 6. 153- 
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The language ofs, 99-B, Criminal Procedure Code, 
is very clear, and it allows the applicant to have 
the order set aside by the High Court on the 
ground that the book in respect of which the Local 
Government's order was made did not contain any 

editious matter or other matters referred to therein. 
There is nothing in the framework of the s2ction 
or its language which would suggest that the 
initial burden of proof is on the Government, and 
that, ‘therefore, the Crown Counsel must-open the 
case and support the order of the Local Govern- 
ment, and then have the final right of reply, On 
the other hand the language clearly indicates that 
it is the applicant who has to make out a case in 
his favour. Consequently, it is the right of the 
applicant to open the case. Emperor v, Baij Nath 
Kedia (1), Emperor v. Kati Charan Sharma (2) and 
R, Saigal v. Emperor (3), referred to. [p. 508, col, 2.] 

The language of s. 99-D, Criminal Procedure Code, 
makes it perfectly clear that if the Special Bench 
is not satisfied that the book contained objection- 
able matter it shall set aside the order of forfeiture. 
It would, therefore, follow that even where a 
passage is open to tivo interpretations and the 
matter isin doubt, the Bench would not be satisfied 
that the matter is objectionable; and must, there- 
fore, set aside the order of forfeiture. R. Saigal v. 
Emperor (3), referred to, [ibid] 

The scope of. s, 99-A, Criminal Procedure Code, 
is wider than that of s. 153-A, Penal Code, because 
“intention” falls short of “attempt” and has in addi- 
tion been made an alternative ground. [p. 510, col, 2.] 

When the Government acts under s. 99-A, Criminal 
Procedure Code and suppresses a publication, it 
does so in the public interest and it is not con- 
cerned with the intention of the author of the 
publication. The powers given to the Government 
by s. 99-A were clearly for the purpose of enabling 
the Government to take steps to avoid trouble 
which such publication might possibly cause. [ibid] 

There are many offences in the Penal Code for 
which the proof of an express intention on the 
part of the accused is not at all necessary, Indeed, 
wherever it is necessary that intention should 
form a necessary part of the offence the sections 
expressly say so. [p. 509, col 1.] 

Tne Legislature contemplates that the words 
spoken or written, which do promote hatred, etc., 
would create sufficient mischief so as to fall within 
the scope ofthe section, and that it is not neces- 
sary for the prosecution further to establish that 
the writer had the intention to promote such hatred. 
Even if a question of intention were to arise, such 
intention must be gathered from the words spoken 
or written, and they themselves would be conclusive, 
and it would not be necessary for the prosecution 
further to prove that such an intention was behind 
the use of such words. Chakarvati v. Emperor (4), 
Ishwari Prasad Sharma v. Emperor (5), Lajpat Rai 
v. Emperor (6) and Emperor v. Kalicharan Sharma 
(2), referred to. [p. 509, col, 2.) 

Where the origin of a community is sought to be 
traced, then so long as there is adherence to the 
historical parl of the narrative, however unpalat- 
able it may be to the members of that community, 
there may be no offence; but on the other hand 
where the author uses language which shows malice 
and ig bound to annoy the members cf the com- 
munity the origin of which he is going to trace, 
and uses remarks which apply to all the present ` 
members of that community so as to degrade them 
in the eyes of the other classes, he would, be 
promoting feelings of enmity or hatred between 
that community and the members of his own com- 
munity who, he intends, should entertain a low and 
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poor opinion of that community, and regard them 
as belonging to the low caste. In such cases the 
offence falls within the scope of s. 153-A, Penal 


Code. [p. 510, cal. 1.] E 


Mr. Masud Hasan, for the Applicant. 
The Government Advocate, for the Crown. 


Sulaiman, C. J.—This is en application 
by the author of a book called “Jat Jati 
ke Mukammal Halat yani Jat Darpan, 
Part L” under s. 99-3, Criminal Procedure 
Code, for an order to set aside the order 
passed by the Local Government under 
s. 99-A forfeiting to His Majesty all co- 
pies of. his book. The first question which 
arose for consideration was whether the 
learned Counsel for the applicant should 
open the case, or whether the Govern- 
ment Advocate should begin. That of 
course depends on the further question 
whether the onus of proof lies on the ap- 
plicant or on the Government. No doubt 
the Full Bench in Emperor v. Baijnath 
Kedia (1), were inclined to think that 
having regard to the framework ofs. 99, 
the onus is cast upon the Local Govern- 
ment; but added that the question of con- 
struction was not from difficulty, and that 
the matter was not of any great practical 
importance. The importance of the ques- 
‘tion lies in the right to begin and then 
the final right of reply. The applicant's 
Counsel naturally wishes to have the last 
word on the point in controversy. In a 
later case another Full Bench of this Court 
in Emperor v. Kali Charan Sharma (2), 
definitely ruled that it is for the applicant 
to convince the High Court that for the 
reasons he gives the order of the Local 
Government is a wrong order. These two 
views were sought to be reconciled in a 
third Full Bench of this Court, in R. Saigal 
v. Emperor (3), where it was held that the 
Bench were in complete agreement with the 
proposition laid down in Emperor v. Baij- 
nath Kedia's case (1), that the question of 
onus of proof after both the parties had been 
fully heard was of little or no practical im- 
portance, and considered that it was mani- 
festly most convenient that the Government 
Advocate should begin and state the case 
in support of the Local Government's order. 
The Bench, however, did not expressly 
endorse the view that the onus of proof 
Ja) 47 A 298; 86 Ind, Cas. 55; A I R1925 All. 195; 
96 Gr. L J 679; 23 AL J1; L R6A 65 Cr. 

9) 49 A 856; 112 Ind. Cas. 56; AIR 1927 All. 649; 
99 Cr. LJ 968; LL T 40 All. 5, 

3) (1930) A L J 713; 125 Ind, Cas. 470; A IR 1930 
All, 401; (1930) Or. Cas. 625; 31 Cr. LJ 840; 52 A 
115; Ind. Rul. (1930) All. 678; LR 11 A 128 Cr. 
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lay on the applicant; and, therefore, did 
not dissent from the ruling of the Full. 
Bench in Empewr v. Kali Charan Sharma 
9 4 


The language of s. 99-B is to my mind 
very clear, and ib allows the applicant to 
have the -order sel aside by the High 
Court on the ground that the book in respect 
of which the Local Government’s order was 
made did not contain any seditious matter 
or other matters referred to therein. There 
is nothing in the framework of the section 
or iis language which would suggest that 
the initial burden of proof is on the 
Government, end that, therefore, the Crown 
Counsel must open the case and support 
the order of the Local Government, and 
then have the final right of reply. On 
the other. hand the language clearly in- 
dicates that it is the applicant who has 
to make out a case in his favour. The 
importance of the question lies not only 
in the circumstance that there would be 
a right to have the last word in the 
matter, but also in that the applicant's 
Counsel may open the case and may try 
to show that the intention of the author 
was innocent, and that the general tenor 
of the book and the purport of the sub- 
ject-matter was not intended to promote 
hatred, enmity, or involve any attack. on 
the religious beliefs and faith of others, 
but was intended for a laudable purpose. 
When the translations of objectionable. 
passages are available for the Court, the 
applicant's Counsel can certainly refer to 
them and satisfy the Court that they do 
not ‘amount to objectionable matter within 
the scopa of the section. We have ac- 
cordingly allowed the applicant’s Counsel 
to open the case. 

The language of s. 99-B might have 
created some doubt but that of s. 99-D 
makes it perfectly clear that if the Spe- 
cial Bench is not satisfied that the book 
contained objectionable matter it shall 
set aside the order of forfeiture. It would 
therefore follow that even where a passage 
is open to two interpretations and the 
matter is in doubt, the Bench would not 
be satisfied that the matter is objec- 
tionable; and must, therefore, set aside 
the order of forfeiture. Apparently this 
was the reason why the Full Bench in 
R. Saigal v. Emperrr (3) remarked that 
where two views ofa passage were rea- 
sonably possible, the applicant must have 
the benefit of that which is most favour- 
able to him. The learned Advocate’ for 
the applicant has strongly pressed before 


1936 


us that the accused had no intention of 
promoting hatred dr enmity belween eny 
two classes of His Majesty's subjects, and 
has contended that the “intention of the 
author to do so is a necessary ingredient. 
Now it is quite clear to my mind that 
there are many offences in the Indian 
Penal Code for which the proof of an ex- 
press intention on the part of the accused 
is not at all necessary. Indeed, wherever it 
is necessary that intention should form a 
necessary part of the offence the sections 
expressly say so. No doubt the view has 
been expressed in Calcutta and Lahore 
that the true intention of the author will 
have to be shown before the order can 
be justified. In Chakarvati Vv.” Emperor 
(4), at p. 644, the learned Chief Justice 
observed that : 

“It must bethe purpose or part of the purpose 
of the publisher to promote such feelings and 
if it is no part of his purpose, the mere circum- 


stance that there may be a tendency is not 
sufficient.” 


Certain cases were relied upon which 
were cases of sedition. That case, however, 
arose out of proceedings under s. 108, 
Criminal Procedure Code, where the word 
“intentionally” has been deliberately in- 
troduced by the legislature. In Ishwari 
Prasad Sharma v. Emperor (5), another 
Bench of the Calcutta High Court, although 
it came to the conclusion that a certain 
scene ina drama deserved the condemna- 
tion of all right-thinking men, and if those 
expressions had stood by themselves, and 
if the article were confined only to that 
scene they would have had no difficulty 
in holding that the article came within 
the purview of s. 153-A, remarked that 
the intention of the writer had to be judged 
not only from the words used in the 
article but from the article as a whole; 
and they held that it was not proved that 
the intention of the writer was to promote 
feelings of enmity or hatred. The earlier 
Calcutta High Court cases seem to have 
been followed in Lajpat Rai v. Emperor 
(6), where it was held that: 

“The Crown had to establish that the writer of 
the work had been actuated by the malicious intent 
which it is necessary to prove by extrinsic evi- 
dence, or to infer from the nature of the work itself.” 

On the other hand the Full Bench in 
Emperor v. Kali Charan Sharma (2), when 


(4) 54 C 59; 97 Ind. Cas. 738; A I R 1926 Cal. 
1135 27 Or. L J 1154; 44 C LJ 172; 300 WN 


(5) A IR 1927 Gal. 747; 105 Ind. Cas, 225; 28 Cr. 
L J 897; 460 L J 154;9 Al Cr. R47. | 

(6) 9 L 663; 111 Ind. Cas. 659; A I R 1928 Lah, 245; 
9 Ör. L J899; 29 P LR 385, 
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considering the question as to the intention 
of the writer remarked: 

“If the language is of a nature calculated to 
produce or promote feelings of enmity or hatred, 
the writer must be presumed to intend that which 
his act was likely to produce.” ; 

Ib seems to me that it would be inter- 
polating the words “with intent to” in 
s. 153-A if one were tohold that the in- 
tention of the writer to promote hatred, 
etc, must be established. The section 
merely says : | 

“Whoever by words, either spoken cr written, 
or by signs, or by visible representations, or 
otherwise, promotes, or attempts to promote feelings 
of enmity or hatred, etc.” h f 

Jt does not say “intentionally promotes 
feelings of enmity, etc.” The language of 
this stands in clear contrast to that of 
s. 499 where it is provided that: 

“Whoever by words either spoken or intended to 
be read, or by signs or visible representations, 
makes or publishes any imputation concerning any 
person intending to harm, etc.” 


` It would, therefore seem to follow that 
the Legislature contemplates that the words 


. spoken or written, which do promote hatred, 


ete, would create sufficient mischief so as 
to fall within the scope of the section, 
and that itis not necessary for the pro- 
secution further to establish that the 
writer had the intention to promote such 
hatred. Even if a question of intention 
were to arise, such intention must be ’ 
gathered from the words spoken or written, 
and they themselves would be conclusive, 
and it would not be necessary for the 


prosecution further to prove that such an 


intention was behind the use of such words, 
Coming to the facts of this case, there is 
no doubt that one of the principal objects 
of. the suthor was to establish that the 
Jats are notone ofthe twice-born classes 
and are not entitled to wear janaiu, and 
pass as kshatryas, which according to him 
they now claim to be. In this connec- 
tion the author has attempted to trace 
the previous history of the community 
and their ethnical origin and hes quoted 
profusely from previous histories and 
other books, trying to show that Jats 
could not belong to the upper classes. If 
he had dealt with the subject from a 
purely scientific or historical point of 
view avoiding all offensive and abusive 
language, then even if he was wrong in 
his conclusion the passages might not be 
open to objection. Again, even if in sup- 
port of his theory he were merely relying 
on certain customs, habits, and practices 
prevailing among the Jats which are con- 
trary to the practices accepted by the 
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twice-born classés, he may still not be 
guilty of an offence under s. 153-A. “But 
where the author ‘of a book goes beyond 
this and generalises his remarks so as to 
make them apply to the entire commu- 
- nity, and characterises them as low class 
people and belonging to the criminal 
classes who are guilty of offences and im- 
moral acts, the book ceases to be a purely 
historical one and is bound to promote 
feelings of hatred and enmity between 
the two classes which are compared. 

It is true that in this book the author 
has not attempted to offend the religious 
susceptibilities of the Jat community, es 
presumably he assumes that Jats are 
Hindus. He has, of course, not attacked 
their religion. Where a person attacks 
another religion, or the founder of such 
religion, there is -bound to be a consider- 
able resentment in the community whose 
` religion is attacked, leading to hatred 

against the community to which the writer 
belongs. In suck cases the offence may 
well fall within the scope of s. 153-A. 
All doubt on that point has now been 
removed by the amendment of s. 295-A, 
Indian Penal Gode, under which insults, 
or attempts to insult the religion or reli- 
gious beliefs of a class are made punishable. 
But where the origin of community ‘is 
sought to be traced, then so long as there 
zis adherence to the historical part of the 
narrative, however unpalatable it may be 
to the members of that community, there 
-may be no offence, but on the other hand 
where the author uses language which 
-shows malice and is bound to annoy the 
members of the community, the origin of 
which he. is going to trace, and uses re- 
marks which apply to all the present 
“members of that community so as to de- 
grade them in the eyes of the other classes, 
-he would, in my opinion, be promoting 
feelings of enmity or. hatred between that 
community and the members of his own 
community who, he intends, _ should en- 
tertain a low and poor opinion of that 
community, and regard them as belong- 
ing to the low castes. It would not be pro- 
per. to quote passages from the book 
of the author, but there is no doubt that 
there are several passages even in the por- 


tions which have been translated and print- | 


ed that are wholly obnoxious ‘and highly 
objectionable, and are intended to attri- 
bute tothe entire Jat community certain 
immoral practices and habits which are 
probably untrue, and which would be highly 
yesented by the Jats. 
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place in s: 153-A, Indian Penal Code. 


sive and which are likely to 
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terisation of an, entire community as pos- 


sessing certain Views are cerbainly objec- ` 


tionable. I am, therefore, of the opinion 


that the applicant has enlirely failed to, 


show that the book did zot contain 
matters which promoted feelings of en- 
mity and hatred between different classes. 
In this connection T would like to ‘add 
that in s.99-A the words “or is. intended 
to” have been added which do not find 
The 
language of the amendment is unhappy 
and might, at firsL sight, suggest that 
a case falling under s. 99-A must in every 
case fulfil the requirements of s. 153-A, 
The scope of s. 99-A is wider than that 
of- s. 153-A because “intention” falls short 
of “attempt” and has in addition been 


made an alternative ground.. It seems to “ 


me that what was intended was that where. 
the words written or spoken do attempt to 
promote feelings of enmity,. hatred, etc., and 
therefore fall under s. 153-A, action can be 
taken by the Local Government where, 
although there has yet been no occasion 
for the promotion of any feelings of en- 
mity and hatred and there may have been 
no attempt yet made to promote such 
feelings, but the words are intended to 
promote such feelings. The Local Govern- 
ment may intervene at an early stage as 
a preventive measure and may stop: the 
actual promotion of hatred, ete. I would, 
therefore, dismiss this application. 

Niamat Ullah, J.—I concur. 

Thom, J.—l concur. This Court is en- 
titled to seb aside the order of the Local 
Government only if itis not satisied that 
Mr. Gupta’s book does contain obnoxious 
matter within the meaning of s. 99-A. 
Now it appears to me perfectly plain that 
Mr. Gupta’s boak does contain many 
passages which must be regarded by the 
Jat community as obnoxious and offen- 
‘result in 
feelings ofhatred and enmity between the 
Jats and other sections of the community. 


I would only add on the question of in- — 


tention, that when the Government acts 
under s. 99-A and suppresses a publica- 
tion, it does'so in the public interest and 
it is:not concerned with the intention of 
the author of the publication. The powers 
given to the Government by s. 99-A, were 
clearly for the purpose of enabling the 
Government to take steps to avoid trouble 
which such publication might possibly 


‘cause, It is true that there is a reference 


$ 
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under s. 99-A to the provisions of s. 153-A, 
Indian Penal Code, In this latter -section, 


however, there is no specific mention of | 


the intention of tHe author of the“publi-- 
cafion.,:Had the legislature intended, that 
the prosecution must prove in proceedings 
“under this .Section that the publication 


“was made with the deliberate’ intent to 
hatred - 


promote feelings of ehmity or 
between different classes, specific provision 
would have been made therein. There 
“being no reference in s. 153-A to the 
intention of the author of the publication, 
it clearly follows that the general presump- 
tion, that a man must be held to intend 
the natural consequences of his act, ap- 
plies. I agree in dismissing this applica- 
tion. i 


D. Application dismissed, 


LAHORE HIGH COURT. 
Criminal Appeal No. 1011 of 1935 
_ November 20, 1935 -> 
= Young, C.J. AND MONROE, J. 
KARTAR SINGH—ACOUSRD—APPELLANT 
versus | 
EMPEROR—-Oprosite Party 


Approver—Corroboration— Necessity of-—Nature 
of corroboration required—Person giving threats 
of death some months before murder—~Whe- 
ther sufficient to prove that such person was con- 
nected with death—Murder— Motive. 

The principle is well established that no matter 
how strong a motive is proved, it is unsafe to con- 
viet on the evidence of an approver unless there is 
corroboration connecting or tending to connect the 
particular accused with the crime itself, The mere 
uttering of a threat some months before 
murder took place, could not of itself be taken to 
show that the person uttering the threat was con- 
nected with the death, which took place three 
months later of the person against whom the threat 
had been uttered: 


Held, that the approver's statement was not cor- 
roborated. 
Cr. A.from an order of the Sessions 


‘Judge, Amritsar, dated September 7, 1935, 
Mr. S. A. Mahmud, for the Appellant. 
Mr. D. R. Sawhnay, for the Crown. 
Young, ©. J.—Kartar Singh, Basant 

‘Singh and Hazara Singh were charged 

with the murder of Surain Singh. -Kartar 

Singh was convicted and sentenced. to 

death and the other two accused .were 

acquitted. The motive alleged for the ~ 
crime was that Surain Singh had instituted 

a suit for recovery of Rs. 150 against 

Kartar Singh and also ‘that sometime pre- 

viously Surain Singh had endeavoured to 

get Kartar Singh removed from the office” 
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of lambardar. Itis unnecessary to discuss 
the prosecution evidence at lengh. It is 
based on the evidenc’ of Dalip Singh ap- 
prover. There is no doubt that his story, 
if believed, would implicate not only Kartar 


‘Singh, but the other- two accused who 
. were acquitted. The sole question which 


arises is whether there is corroboration of 
the evidence of the approver in the case 
of Kartar Singh. The learned Sessions 
Judge said that he considered that there 
was sufficient corroboration in the evidence 
of Mohan. Singh (P. W. No. 7), that he had 
heard Kartar Singh threatened to kill the de- 
ceased and the exceptionally strong motive 
that Kartar Singh had to kill Surain Singh. 
In our opinion, neither the evidence of 
Mohan Singh concerning the threat nor 
the strength of the motive can be consider- 
ed in lew as corroboration of the evidence 
The learned Sessions 
Judge refers to the case of Jit Singh v. 
Emperor (1), in which it was said that 
the evidence of an approver supported only 
by strong evidence of motive was insuffi- 
cient for a conviction. 

The learned Sessions Judge goes on to 
say that he does not understand that case 
to have laid down any general principle, 
The principle is, however, well established 
that no matter how strong a motive is 
proved, it is unsafe to convict on the evi- 
dence of an approver unless there is corro- 
boration connecting or tending to connect 
the particular accused with the crime it- 
self. The mere uttering of the threat some 


-months before the murder took place, if it 


was established by satisfactory evidence 
that such a threat had been proved, which 
cannot be said in this case, could not of 
itself be taken toshow ihat the person utter- 
ing-the threat was connected with the 
death, which took place three months later, 
whom the threat 
had been uttered. We hold that the ap- 
provers statement in thiscase is not cor- 
voborated : we allow the appeal, set aside 
the conviction and the sentence and acquit 
the accused. 
N Appeal allowed. 


(1) A IR 1925 Lah. 526; 86 Ind. Cas. 811; 26 Or, 
L J875, 26 PLRIH | 
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ALLAHABAD HIGH COURT 
FULL BENCH 
First Civil Appeal No. 558 of 1930 
January 3, 1936 
SULAIMAN, C. J. BAJPAI AND GANGA 
Nara, JJ. 
GAURI SHANKAR AND OTHERS—- 
DEFENDANTS —APPELLANTS 
VETSUS 
Maharani HEMANT KUMARI DEBI 
—PLAINTIFF AND OTHERS—DEFENDANTS 
—RESPONDENTS 
Easement—Right of prescription under lost grant 
| —Requirements—Grant of ghat to public—Haclusive 
right in individual. h 
In order to acquire a right by prescription or 
under a lost grant, it is necessary to show (1) 
that the origin of the right was legal, (2) that the 
right had been enjoyed openly, peaceably and un- 
interruptedly, and (3) thatthe right was valid and 
enforceable against all. In order to have a lawful 
origin under 9 grant, it is essential that there 
should be a capable grantor and a capable grantee. 
In the cass of property which has been dedicated, 
no person can make a grant affecting or interfering 
with the rights of the public, The dedication of a 
bathing ghat to the public cannot he limited by 
invasion of any of the members of the public, nor 
can they by such invasion, however prolonged, 
gain for themselves a title to the land or to the 
exclusive user of the ghat which was the subject 
of the invasion. [p. 515, col. 1], ; 
F. O. A. from a decision of the Addi- 
tional Sub-Judge, Benares, dated June 25, 
1930. : $ 
Messrs. P. L. Banerji and A. Sanyal, for 
the Appellants. f 
Mr. S. N. Sen, Dr. K.N. Katju, Messrs. 
H. K. Mukerji, D.P. Malaviya and A. M. 
Gupta, for the Respondents. 


Sulaiman, C. J.—This is a defendants’ 
appeal and arises out of a suit brought 
against them by the plaintiff-respondent. 
The ghat known as Prayag Ghat in Mohella 
Dasaswamedh, Benares City, was built by 
the ancestors of the plaintiff and the 
plaintiff recently repaired the same. The 
plaintiff's case was that the said ghat was 
“her property, that she and her predecessors- 
in-title had been in peaceful possession as 
proprietors and that she had been exercis- 
ing all the proprietary rights over the 


same. 

The defendants who are known as 
“ghatias’ had been sitting in different 
seasons on different portions of the said 
ghat with her leave and license for earning 
their livelihood with alms and gifts from 
the Hindu pilgrims who came to bathe at 
the said ghat. The defendants have cut 
holes on the stairs and pavements and fixed 
bamboos on them aad constructed fire- 
hearths on the ghat and have thereby been 
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“mere squatters. 
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damaging and injuring the plaintiffs’ ghat. 
They have proved themselves to be a 
nuisance and have been causing damage to ` 
the- plaintiff's gat. The defendants are 
They have no right to sit 
‘on any “portion of the plaintiff's” ghat as 
ghatias without her consent. The plaintiff, 
therefore, prayed for: i 
- (1) A declaration that she was the owner 
of the Prayag Ghat and the defendants had 
no right to sit on any portion of the said 
ghat as ghatias in any season of the year; 
(2) a decree in her favour ordering eject- 
ment of the defendants from the said 
Prayag Ghat, and for removal of-the railings 
from pier “A” and of planks, fire-hearths, 
earth mounds, canopies, bamboo poles and 
any other articles and obstruction which 
may be found to have been placed by the 
defendants on any part of the said “gha; 
and (3) a permanent injunction against the 
defendants restraining them from using 
any portion of the said Prayag Ghat as 
ghattas in any season of the year and from 
sitting and squatting over the same for the 
purpose of collecting ‘dan dakshina’ from 
the bathers. n 

The appellants-defendants contended that 
they belonged tothe community of ghatias 
who were settled in the holy city of Benares 
trom thousands of years and whose business 
and duty was to assist the pilgrims at the 
time of their bathing in the Ganges and in 
the proper performance of their religious 
ceremonies at the bank of the holy river 
Ganges. 

The Hindus, they said, built ghats on the 
sacred river for the convenience of the 
pilgrims. Such ghats were dedicated for 


-the benefit ofthe Hindu community at large. 


It was absolutely necessary that the person 
building the ghat should grant a right to 
some members of the ghatia community or ` 
allow them to acquire such right by 
prescription of occupying definite portions 
of the said ghat by the use of chaukis or 
takhts for the purpose of user by the 
Pilgrims for the performance of the puja 
and other religious ceremonies. They 
(defendants) have been in occupation and 
possession of definite sites in the Dasa- 
swamedh Prayag Ghat from the time of their 
ancestors for hundreds of years. They had 
acquired a right either by grant (the origin- 
of which was now lost) or by prescription or 
by custom, as described above, 9 right to 
occupy the sites of the ghats in the usual 
manner by laying out chaukis and takhts, 
and removing the same up and down as the 
Yiver advanced ot receded from the time 


r 


'. owner and were liable to ejectment. 


l _ land of the 
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of their ancestors. The plaintiff cannot 
deprive them of this right and they were 
not liable for ejectment. The defendants 
also contended that the ®laintiff was not 
competent to maintain the suit. 

The trial Court decreed the ‘suit. It 
found that the ghat had been dedicated to 
the use of the public, but the dedication did 
not in any way affect the proprietary right 
and did not vest the ownership of the soil in 
the public who had only got a right of user 
and the plaintiff retained her ownership of 
the soil and had a right of suit. The 
defendants had no legal rights against the 
The 
appeal originally came up for hearing 
before a Bench of two learned Judges who, 
in view of the observations made in Second 
Appeal No. 286 of 1931, referred the case 
to the Full Bench. In Second Appeal 
No. 286 of 1931 the question whether the 
‘ghatia does acquire a right of properly by 
jong user of the ghat was nol decided and 
it was‘observed by the learned Judges that 
if it had been necessary to decide the 
question as to whether the right claimed by 
a ghatia as against the owner of the ghat 
was a rignt of property, they would have 
left bound to refer the matter to a Full 
Bench. It isnot in dispute that the land 
of the ghat was purchased and a masonary 
ghat built by the predecessor-in-title of the 
plaintiff. The ghat has been dedicated to 


| the public ‘and the public has been using 


the ghat for generations since it was built. 
It is also a matter of agreement that the 
defendants and their predecessors have sat 
on different partions of the ghat for genera- 
tions and taken alms and gifts from the 
public who used the ghat and have assisted 
the public at the ghat in the performance 
of their religious rites. The defendants do 
not claim any right to the ghat by virtue of 
adverse possession. Out of the two plots 
on which the ghat has been built, one was 
purchased by Raja Jagan Narayan from 
Bhawani Singh under sale-deed dated 


Safar 28,1229 Hijri (Ex. 23) and another: 


by his son, Raja Bishun Indar Narayan 
under the sale-deed dated October 15, 1818, 
(Ex. 24). j 

The land has been described as plots of 
zamindart of the vendors. 
The masonary ghat was built after these 
purchases. The ghat, as already stated, 
has been dedicated to the public which 
has been using if since its constructions. 
No deed of endowment is forthcoming 
which may show what rights, if any, were 
reserved by the plaintiffs predecessors 
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who built and dedicated ite The plaintiff's 
rights have, therefore, to be judged from 
the nature and character of the connection 
the plaintiff and her predecessors-in-title 
have had with it. No trustee or manager 
has ever been appointed to look after the 
ghat on behalf of the public. The plaintiff 
and her predecessors have been looking 
after and maintaining it. They have 
repaired it from time to time when it fell 
into disrepair. The: Municipal Board, 
Benares, called upon the plaintif several 
times to do necessary repairs. In July 
1908, the Municipal Board sent a notice 
(Ex. 5) to the plaintiff to construct’ a 
staircase to remove the inconvenience to 
the public. On January 20, 1913, a notice 
(Ex. 10) was sent to the plaintif by the 
Municipal Board to complete the stone pave- 
ment of the ghat and remove the silt. In 
April 1913, the Municipal Board again sent 
a notice (Ex. 12) to the plaintiff to remove 
earth heaped on the ghat. The Sanitation 
Department also called upon the plaintiff 
from time to time to remove sand and earth 
deposited on the ghat (wide notice Ex. 7 
dated December 2, 1916, and notice Ex. 21 
dated February 27,1918). Ifthe plaintiff 
hadno connection left with the ghat, she 
would not have been asked to do all these 
acts. Tnereis evidence on the record to 
show that the plaintiff has been realizing 
“iharis from the shopkeepers keeping shops 
onthe ghat on festivals. The jharis (toll) 
realized by the plaintiff from the shop- 
keepers has basen entered in the account- 
books maintained by the plaintiff. The 
witnesses have also deposed that it was 


realized by her. 


The plaintiff has produced account books 
from 1276 B. S. till 1334 showing the income 
and expenditure relating to this ghat. Tne 
jharis (toll) realized by the plaintiff from 
the hawkers who sit on the ghat has been 
entered in the account books, extracts of 
which have been proved by the evidence of 
Jogendra Nath Mukerji, plaintiff's mukhtar- 
e-an. Tne ghat having been dedicated to 
the public, it is not conceivable that the 
plaintiff or her predecessors could have ever 
wished to appropriate its income to their 
private use, nor has the plaintiff made any 
attempt to show that its income was ever 
appropriated by her or her predecessors. 
It, therefore, appears thatthe plaintiff and 
her predecessors realized the income of tne 
ghat and made repairs as a manager or 
mutawallt and not as an absolute proprietor. 
The evidence produced by both sides shows 
that practically the whole of the ghat hag 
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been, dcevpied by the takhis placed by the 
defendants and other ghatias. -Hardly a 
space of more than-four feet has been left 
between the takhts for the psssage of 
pilgrims and their access to the ghat. It is 
also proved by the evidence that the 
defendants, have put up canopies: and 
railings by digging holes in the pavements. 
The-holes dug in the pavement covered by 


water are not only injurious to the pave- 


ment itself but are dangerous to the public 
as well; as any person may injure his foot 
which may fallin the hole. The defendants 
by placing their takhis have been doing 
acts which interfere with the right of the 
public. Ifthe defendants’ takhts are left 
where they are, the public would be 
excluded from the space occupied by the 
takhts. 

.. There being no other manager or 
mutawalli of the ghat, the plaintiff, as heir 
of the original donor, is entitled to maintain 
the present suit, the object of which is not 
toresume the grant but to effectuate the 
intention of the grantor by preserving the 
property to the uses for which he dedicated 
it to the public. 

_ The plaintiff is not entitled to a declara- 
tion, of an absolute proprietary title in the 
ghat, as (he same has been dedicated to the 
public, and the plaintiff has only the right 
of reversion if ever the ghat ceases to be 
used assuch. She or her successors-in-title 
can neither revoke the dedication nor do 
any act on the ground .which would cause 
obstruction to the public in their use of the 
ghat. As regards the defendants’ right, 
they claim a right of exclusive possession 
over specific plots of land and to place their 
wooden platforms (iakhts) and canopies 
thereon by digging holes in the pavements 
and to minister to the needs of the bathing 
public ‘and receive alms and gifts from 
them in remuneration of the services which 
they may render to the bathing public. 
‘They have not been able to define the 
nature and character of the right claimed 
by them. Sometimes they stated that they 
‘were claiming a personel right to do all 
‘these acts and sometimes they said that it 
wasa customary right which belonged to 
‘the ghatias. The right claimed by the 
defendants may be divided into two parts, 
namely (1) a right to exclusive possession 
over specific plots of land and to place 

+ wooden platforms and canopies over them 

-by fixing poles in the pavement by digging 

„holes in it, and (2) the right to minister to 
the needs of the bathing public and to 

receive alms and gifts from it in considera- 
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‘licence of the, owners of the 


-had dene in the pest 
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tion of the services to be rendered by them, 
The first part cannot be claimed by the 
defendants under any customary right 
pertaining to thee ghatias because the right 
claimed by the defendants for their 
exclusive pcssession militates against the 
tights of the ghatias cs a class inasmuch 
as the other ghatias would be excluded 
from the lend over which the defendants 
claim a right to exclusive possession. If 
it had been a customary right each and 
every member of the ghatia class without 
exception would be entitled to use every 
inch ofthe land and no ghajia would be 
entitled to exclude another ghatia from any 
specified portion of the ghat. ; 
There is evidence on the record which 
leaves no room for doubt that the gatias 
have no customary right. They have been 
sitting at other ghats with the leave and 
ghats or the. 
persons under whose management. the 
ghats are. They have no right to oceupy 
any specific portion of the ghat without the 
permission of the owner. There are 
several ghats which belong to Bundi State, 
Maharana of Udaipur and Jaipur State. 
Ghatias have been sitting on them. The 
evidence of Bans Narain Singh, who is 
the agent of the Bundi State, proves that 
there are two ghatias who sit on the ghats of 
the Bundi State with the permission of the 
State. Prem Nath, whois in charge of the 


ghat belonging to the Maharana of 
Udaipur and is himself a ghatia, has 
also stated to the same effect. He has 


deposed that ghatias have no right to sit 
at the ghats without the permission of the 
owners of the ghat. Harnam Prasad, who 
isin charge ofthe ghat of the Jaipur 
State, has also deposed that three gharas 
sit at the ghat of the Jaipur State with 
the permission of the Jaipur Durbar and 
ghatias have otherwise no right to sit at 
the ghat. As already stated a dispute arose 
in connection with this ghat in 1917 be- 
iween the plaintiffand two other ghatas, 
Baiju Ghatia and Remu Ghatia. It was 
held that the ghatias had not ecquired any 
right ofuser by prescriptive right or a 
right of easement or customary right to 
uee the ghat in the menner in which they - 
except with the 
leave and licence of the plaintiff, vide 
Ramu Ghatia v. Hemanta Kumari Debt (1). in 
this connection itis also veiy significant 
that the other ghattas have executed argee- 
ments to the plaintif and obtained ker 
(1) 19 A LJ 483; 63 Ind, Cas, 498; A I R 1921 All 
294;-3 U P L R (A) 102, : 
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permission to sit èt the ghat in dispūte. 
If the ghatias had any customary right, 
they would not have donq so. So the 
first part of the right claimed by the 
defendants cannot be established under 
any customary right: 

As regards its being a personal right, 
the defendants claim it by prescription or 
by alost grant as is stated by them in 
para. 10 of their written statement which is 
as follows : 

“That the defzndants have acquired a right either 
by a grant (the origin of which is now lost) or by 
prescription or by custom as described, a right to 
occupy the sites of the ghats in the usual manner 
by laying outchaukis and takhts and removing the 
same up and down, asthe river rises or falls, 
from the time of their ancestors, and the plaintiff, 


even if she be the owner of the ghat, cannot deprive 
the defendants of this right.” 


‘In order to acquire a right by prescription - 


or under a lost grant, it is necessary bo 
` show: (1) thet the origin ofthe right was 
legal, (2) that the right had been enjoyed 
openly, peaceably and wuninterruptedly, 
and (3) that the right was valid and en- 
forceable against all. The ghat having been 
dedicated to the public, the defendants 
could not have acquired any right under 
any grant or prescription which might 
interfere with or limit the right of the 
public. As already stated, there is no dif- 
ference in principle between the dedication 
of aghattothe public and the dedication 
of a high road. In the case of a highway 
dedicated tothe public, no person can by 
occupation or by user of any part of it 
establish a right as against the public over 
any part of the land even had it never 
been used for the purpose for 
was dedicated. As held in Turner v. Ringwood 
Highway Board (2), the dedication tothe 
public cannot be limited by invasion of eny 
of the members of the public nor can they, 
by such invasion, however prolonged, 
gain for themselves a title to the 
land or tothe exclusive user of the Jand 
which was the subject of the invasion. 
The reason for this is clear. The user by 
them was a licensed user; they had a 
right to bethere but their right of user 
could carry with it no right to exclude other 
persons. Similariy here the ghat was open 
tó the public and the defendants as 
members of ihe public hed a right to be 
at the ghatunder ths dedication and their 
right of user could carry with it noright 
to exclude other parsons for whoseuse the 
ghathad been originally dedicated. So 
the defendants could not acquire any 
right by prescription or nnder any grant 
(2) (1870) 9 Eq. 418; 18 W R 424; 21 L T-1748, 
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which could be valid and enforceable against 
the public. In order to have a „lawful 
origin under a grant. Tt is essential that 
there should be a capable grantor and a 
capable grantee, in the case of property 
which thas been dedicated, no person can 
make a grant affecting or interfering 
with the rights of the public. If no right 
can be granted by any grant now, it 
could not have been granted in the past 
by any grant. a 
at me argued thatthe defendants might 
have been given agrant before the de- 
dication. Apparently there appears no rea~ 
son as to why any person dedicating his. 
property tothe public use would make 
any grant in favour of any single indivi- 
dual which may restrict the right of the 
public. Inthe absence of any deed or 
grant, the only test to ascertain whe- 
ther any grant was made in favour of any 
individual before dedication to the public 
is the manner in which the respective tights, 
ifany, of the person who claims any right 
under the grant and of the public were 
exercised andenforced against each other. 
If dedication tothe public is made subject 
to any grantin favour of any individual, 
his rights would have preference over the 
rights of the public and the public would 
exercise its rights subject to the rights 
given to any person under any grant. If 
the defendants had been granted any right 
of exclusive possession Over any specified 
piece of land by placing their platforms, 
they. or their predecessors would not have 
been ejected atany time nor their plat- 
forms removed. But we find that soon 
after the construction of the ghat the 
plaintiff's predecessors-in-title took action 
against the ghaiias and on their complaini 
to the authorities the chabutras of the 
ghatias were removed and the ghatias were. 
bound overtobe of good behaviour in 
1829, 1839 and 1840. If there had been any 
grant before the dedication in their favour, 
it must have been much fresh in 1829, 
1839 and 1840 than it is now, and the de~. 
fendants should have been able to enforce. 
their rights under it. But the very fact- 
that the defendents could not do so shows. 
the futility of their contention that a grant 
might have been made to them before the 
dedication. In 1914, when the repairs were 
made by the plaintiff, the ghaitas were: 
removed from the ghat. The -public 
rights have always been paramount is 
proved by the fact that the takhis of the : 
ghatias were removed whenever they in-. 
terfered with the rights of the public oy: 
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the public needed the whole of the ghat 
for its use. Mr. N. N. Banerji, a witness 
for the plaintiff, who has been working as 
the Captain of tne Bengali Tola Sewa 
Sang, forthe last 10 years has deposed 
that the defendants’ takts used to be rte- 
moved at first through the Police under the 
orders of the District Magistrate and now 
the defendants remove them themselves 
when asked to do so. His evidence is 
supported by that of the Mangla Prasad 
Singh, a witness for the defendants. Mangla 
Prasad Singh deposes that the ghatias’ 
takhias are removed cn ihe occasion of 
eclipses. It is only on the occasions 
of eclipses or festivals that the public 
goes tothe ghat in a large number and 
needs the whole of the ghats for its use, On 
such occasions the defendants’ takhtas have 
always been removed. The defendants 
have not been able to show any’ single 
instance in which they exercised or enfore- 
ed their rights against the public. All 
these facts leave no room for doubt that 
no grant was made in favour of the defen- 
dants before the ghat was dedicated to the 
public and thedefendants have acquired 
no right which may affect, restrict or in- 
terfere with the rights of the public. As 
already stated, the right of exclusive pos- 
session hy placing takhts as claimed by 
the defendants is bound to interfere with 
and restrict the right ofthe public. The 
whole of the ghat has been occupied by 
the takhts and hardly a space of a few 
feet has been left open and available to 
the public. 

Ifthe defendants had any right to oc- 
cupy any specified piece of the land and 
to place takhts thereon, they should have 
appropriated the income derived from toll 
realized from hawkers who sit on the takhis 
or platforms on the occasion of eclipses or 
fairs. But ithas never done so. As stated 
above, it isthe plaintiff who has been 
realizing jharis (toll) from the hawkers. 
This fact also negatives the right claimed 
by the defendants. Itis thus clear that 
the right claimed by the defendants has 
not been enjoyed bythem openly, peace- 
ably and uninterruptedly and it is not such 
as may be enforceable against all, nor could 
its origin have been legal. 

As regards the second part of the right, 
namely, the right to minister to the .needs 
of the bathing public, and to receive alins 
and gifts from it in consideration of the 
services to be rendered by them, there 
can “be no doubt that the bathing 
public hay a right to go to the ghat 
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to bathe end perform spiritual ablutions 
and to take to the ghat persons who may help 
it in proper performance of spiritual ab- 
lutions and accompanying ceremonies. 
The defendants and other ghatias have been 
ministering to the needs of the bathing 
public and helping it not only in the pro- 
per performance of the ablulions and cere- 
monies, but also in different other manners. 
The plaintiff has no right to interfere with 
the right of the public of being served by 
the ghatias. The ghatias themselves as 
members of the public also have a right to 
enter upon the ghat and to use it. In stopp- 
ing the defendants from going to the ghat 
to minister to the needs. of the bathing 
public, the plaintiff would be interfering 
with the rights of the bathing public which 
it has under the dedication, and has enjoy- 
ed ever since the construction and dedi- 
cation of the ghat. The plaintiff has no 
right to interfere with the defendants” re- 
ceiving alms or gifts from the public which. 
the public may give to the defendants in 
remuneration of their services. The matler 
of receiving alms or gifts does not in- 
terfere in any way with the rights of the 
plaintiff in respect of the ghat. Itis a matter 
purely personal between the public and 
the defendants, and so long asthe defend- 
ants donot doany act which may amount 
to or cause nuisance at the ghat, the plain- 
tiff has no right to interfere with the de- 
fendants. The plaintiff is, therefore, not 
entitled to any injunction against the de- 
fendants preventing them from acting as 
ghatias on the ghat and in the course of 
attending to the pilgrims either standing 
on the ghat, remaining there or sitting at 
the ghat or to any decree of ejectment 
against them. But the defendants, as al- 
ready stated, have no right of exclusive 
possession over any portion of the ghat 
to put any takhis and tix canopies or rail- 
ings by digging holes in the pavement. 

As already stated, plaintiff is not the 
absolute owner of the ghat and is not en- 
titled toa declaration of an absolute pro- 
prietary title in the ghat. The plaintiit is 
entitled only to a decree for removal of 
the railings from pier “A” and of planks, 
fire-hearths, earth-mounds, canopies, bam- 
boo poles and any other articles and 
obstruction which may be found to have 
been placed by the defendants on any part 
of the said ghat; but not to a decree of 
ejectment against the defendants or to any 
permanent injunction restraining | them 
from using the ghat as ghatias or 
sitting on the ghat while carrying on their 
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profession of ghatias, and we order accord- 
ingly. Parties Will bear their own costs 
throughout. è 

D. © Order accordingly. 


anganan 


‘CALCUTTA HIGH COURT 
Special Bench 
_ January 10, 1936 
Murer, Acta. C. J., LORT-WILLIAMS 
AND S. K. Guosn, JJ. - 
Inve RAMESH CHANDRA SEN GUPTA, 


A PLEADER, PATUAKHALI 

Legal Practitioners Act (XVIII of 1879), ss. 6 
(a), 13 (f)—'Proper’ and ‘io be’ in s. 6 (a), meanings 
of—Pleader, functions of—Power of Court to control 
activities of Pleader—Calcutta High Court Rules, 
rr. 951, 9583—R. 951, scope of—Rule not ultra vires 
—Fine prescribed by r.  953-Whether can be 
imposed as judicial jfine—Provisions as to fine, if 
ultra vires—Legal practitioner- Order of suspension, 
when can be made. 

The words ‘proper’ ins. 6, cl. (a), Legal Precti- 
tioners Act, implies that apart from educational 
and other qualifications that may be insisted on, 
there may be other conditions laid down iu order 
to entitle a person to be admitted as a Pleader; 
and the word ‘to be’ denotes that his continuance 
as a Pleader may be made dependent on such con- 
ditions. A Pleader in conducting the litigation 
for which his services are requisitioned, has to do 
some administrative work arising out of the litiga- 
tion in the offices of the Court and appears as 
Advocate in the Court as well; in other words, he 
combines in his own person the two duties which 
are performed in England by Attorneys and Barris- 
ters, And it isonly inthe fitness of things that 
the Court should bein a position to control his 
activities in such a way as would ensure the pro- 
per discharge of his duties as Pleader. In the 
matter of Khoda Bux Khan (1), referred to. [p. 
519, col. 1.] 

Though cl. (f), s. 13 of the Act need not be read 
ejusdem generis with the other clauses of the section 
and cases of moral turpitude unconnected with the 
discharge by a legal practitioner of his profes- 
sional duty may come within the expression ‘any 
other reasonable cause’, yes in the absence of 
definite rules to that effect, engagement in trade 
or business or other occupation, however deroga- 
tory to the dignity ofthe profession or detrimental 
to the discharge of the duties of a legal practi- 
tioner, would bardly come within the expression. 
Rules restricting the liberties of Pleaders in this 
respect are dictated by public policy and are in one 
form or another, in force in some of the other 
provinces as well. The new r. 951 of the Calcutta 
High Court was framed with the object of soften- 
ing the rigour of such rules as were in existence 
before, and it professes not to preclude Pleaders 
and Mukhtears, while practising as such, from hold- 
ing any appointment or engaging themselves in 
any occupation, trade or business, unless such 
appointment, occupation, trade or business should 
appeer to be derogatory to a practising member 
of the legal profession or is likely to interfere with 
the due discharge of his professional duties. The 
provision inthe rule as regards previcus notice 
to the Court is a provision evidently made fcr the 
benefit of the practitioner himself, so that he may 
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not be in a state of uncertainty as. to wnat ie 
consequences of his proposed action may a ae 
Rule was entirely within the competence of t 


igh Court to make. ` 
mer regards a Pleader who holds a license to piae 
tise as such, no order of suspensicn or d 
can be made except by the Court itself and except 
as a resulbofa judicial proceeding contempla Fi 
and provided for by the Act itself. [p. 520, col. 


] Ka 

Per S. K. Ghose, J.—The imposition of a une 
cannot be administrative and the fine prescribed by 
r. 953 cannot be realised asa fine imposed by the 
Court in a judicial proceeding. By that mle it 
wes apparently intended that the fine would | am 
posed by the Court acting administratively, an 
further that it should provide an alternative to 
the more rigorous penalty of suspension or dismis- 
sal, There is, however, no process by which the 
fine can be realised, except as a voluntary pay- 
ment, But an alternative to suspension and dis- 
missal by way of penalty is not provided for in the 
Act and would not be consistent with its provi- 
sions. In fact rm. 953, as it stands, speaks of the 
fine as a liability in addition to the liability to 
suspension or dismissal. Bəth liabilities woul 
have to beenforced by the sams authority, viz., 
by the Court ina judicial proceeding. Since the 
fine cannot be imposed as a judicial fine, the pro- 
vyisoin relating to ib is ultra vires. 


Messrs. H. D. Bose, Suresh Chandra 
Talukdar, Nagendra Naih Ghose end Bama 
Prosanna Sen Gupta, for the Pleader, 

Mr. Sarat Chandra Basak, for the 


Crown. 


Mukerji, Actg. C. J—Babu Ram Ramesh 
Chandra Sen Gupta, a Pleader practising 
at Patuakhali in the District of Bakar- 
ganj, was, on September 22, 1929, elected 
a Director of the Patuakhali Loan Office, 
Limited, a Company incorporated under the 
Indian Companies Act, and has been act- 
ing. as such Director from the date of his 
election. On February 3, 1935, he was also 
appointed Assistant Secretary of the said 
Company and in that capacity he receives 
an allowance of Rs. 25 per month. Since 
1919 he has been a member of the Com- 
mittee of Management of the Patuakhali 
Urban Co-operative Bank, Ltd., and also 
its Secretary; andin April 1935 he has, 
in eddition, been appointed its Insurance 
Director ; but as regards any of these ap- 
pointments no queslion arises Dow. It is 
his connection with the Patuakhali Loan 
Office, Limited as a Director, and also as 
its Assistant Secretary, that has given rise 
to the present matter. The appointments 
in the Loan Office aforesaid having come 
to the notice of this Court, the following 
letter was eventually addressed by the 
Registrar of the Appellate Side of this 
Court to the District Judge of Bakarganj 


August 20, 1935: 
Oita reference to the correspondence ending 
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-with your Letter No. 3694-c, dated August 6, 
1935, Babu Ramesh Chandra Sen Gupta, Pleader, 
Patuakhali, has been acting as a Director of the 
Patuakhali Loan Office, Ltd., since September 22, 
1929, and as Assistant Secretary of the said con- 
cern since February 3, 1935, I am directed to say 
that it appears that he has infringed the old r. 27, 
Chapter XI (revised), Vol. I of the Court's General 
Rules and Circular Orders, Civil, in not bringing 
duly to the notice of the Court the fact of his 
acceptance of the first appointment, and has also 
infringed the new r. 27, ibid in not informing 
“the Court of his intention to aceept the second 
- appointment before he accepted it. I am, therefore, 
.to request that you will be so good as to call 
upon him to show cause why he should not be dealt 
. with under the new r. 29, ibid, read with the 
note thereto, and a fine imposed on him ‘there- 
. under asa condition precedent to his being allowed 
to practise as a Pleader,” : 

Pursuant to a notice issued on him as 
required by the letter aforesaid, the 
Pleader had appeared in this Court and 
has shown cause. As the letter speaks of 
old -and new rules, it is necessary to see 
what they are. In 1884 certain rules were 
‘enacted and they were since then embodied 
in the Court's General Rules and Circular 
‘Orders, Vol. 1, Chap. 11, where they ap- 
peared as the following : 

31. “Any person who shall hold any appointment 
under Government or shall carry on any irade or 
` other business, at the time of hig 
admission asa Pleader or Mukhtear, shall state the 
-fact_ in his application for admission; and the High 
: Court may refuse to admit such person, or may 
“ pass such orders thereon as it thinks proper.” 

32 “Any person who, having been sdmitted as 
a Pleader or Muktear, shall accept 
“ment under Government, or shall enter into any 


- trade or other business, shall give notice thereof ` 


. to the High Court who may thereupon suspend 
. such Pleader or Mukhtear from practice or pass 


such orders as the said Court may think fit. 4 
-* * kadhi 


34. “Any wilful violation of any of the above 


. Rules snall subject a Pleader or Mukhtear to suspen- 
| sion or dismissal.” 


By February 1934 the Rules of Chap. 11 
. had undergone some alterations and ad- 
- ditions; but for our 
| would be sufficient to state that rv. 3], 
32 and 34 appeared es ir, 26, 27 and 29, 
: respectively. The rules as they stood 
| then are the old rules referred to in the 
letter. In July 1934, the rules were again 
revised and the form they then took 
_ will appear from the following rr. 950, 951 
` and 933 as they have been published in 


_ the New Edition: of the. Court's General. 


Rules and Circuler Orders, Civil, and 
which correspond respectively to rr. 26, 27 
and 29. These revised rules are the new 


rules referred to in the letter. They run 
as follows : 


“950. Any person who shall hold any appoint- - 


ment or be engaged 


: | ed in any occupation, trade or 
< business, at the -time 


application for - 


any appoint: 


present purposes, ib. 
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sion as a Pleader or Mukhtear, shall state the fact: 
in his application for admission; and the High 
Court may refusa to admit such person or may 
pass such other orders on it as it thinks proper, 
951. Pleaders and Mukhtears shall not, while practis- 
ing as such, be debarred thereby from holding any 
appointment or engaging themselves in any occupa- 
tion, trade or business, but a person who having 


‘been admitted as a pleader or Mukhtear intends 


to accept an` engagement or engage himself in an 
occupation, trade or business, shall, prior to accept- 
ing such appointment or so engaging himself, by 
letter addressed to tne Registrar, inform the High 
Court through the District Judge or the Chief 
Judge, Court of Small Causes, Calcutta, as the 


‘case may be, of his intention and shall state whe- 


ther or not he prays for leave to suspend prac- 
High 
Court may either grant such Jeave or may, if 
such appointment, occupation, trade or busi- 
ness shall appear to be derogatory to a practis- 
ing member of the legal profession or likely to 


interfere with the discharge of his professional 


- duties as a Pleader or Mukhtear 


_ that he had also infringed newr. 


require him to 
suspend practice while holding such appointment 
or so éngaged, or may make such other order or or- 
ders as may seem fit. : , 
Note.—-The intimation provided for by this rule 
shell be given by Mukhtears if any, practising in 
the Court of the Presidency Magistrate through the 


Chief Presidency Magistrate, Calcutta. 
x * x * * 


953. Any wilful violation of rr. 90 and 951 shall 
render the Pleader or Mukhtear concerned liable to 
a fine which shall not in any case be less than 
Rs. 50 and may also render him liable, in addition, 
to suspension or dismissal. 3 

Note.—This Rule shall also apply to such in- 
fringements of rr, 950 and 951 as they stood prior 
to the publication of these Rules in the Local 
Official Gazette, as may have been or may thereafter 
be brought to the notice of the Court, 


Put quite shorlly, the charge against 
the Pleader is that he has infringed old 
r. 27 by not bringing to the notice of the 
Court the fact of his acceptance of office 
as Director since September 22, 1929, and 
27 by 
not informing the Court of his intention 
to accept the office of Assistant Secretary 
before ke accepted it cn February 3, 1935. 
Tke first contenticn urged on behalf of the 
Pleader is that r. 95l-—-new r. 27 of 
July 27,1934, end its predecessors, namely 
r. 82 of 1884 es well as old r. 27 of 
February 1934 ere all ultra vires. The 
argument in this connection is that under 
s. 6, Lege] Practitioners Act (XVII -of 
1879) the High Court is competent to 
frame rules relating to the qualifications, 
admission and certificates of Pleaders 
cl. (a), the fee to be paid for their exa- 
mination and admission cl. (c), and their 
suspension and dismissal cl. (a): that 
after a Pleader has been admitted the 
renewal of his certificate is governed by 
s. 7 of the Act; and that while holding 


of his application for admis- - a certificate his suspension or dismissal 
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‘is regulated by ss. 12 and 13 of the Act 
and inno other manner. In other words, 
it is argued that thougl® the High Court 
can lay down tests or requirements to be 
fulfilled by a person to entitle him to be 
admitted as a Pleader, yet once these tests 
or requirements are fulfilled, there can be 
no rules framed by the High Court 
suspending or dismissing him from practice 
while. the certificate issued to him is in 
force, but the question of renewal of his 
certificate and the question whether he 
should be dismissed or suspended are 
questions which ‘have to be dealt with 
under ss. 12 and 13 of the Act and that 
no rules can be framed by the High Oourt 
of the nature of the Rules in question. It 
has been complained thatthe Rules, such 
as they ere, lay down a restriction which 
is wholly unwarranted and contemplate an 
enquiry of an inquisitorial character which 
is to be deprecated. The contention in 
our opinion is not well founded. In the 
first place, it overlooks the words ‘proper’ 
and ‘to be’ appearing in cl. (a), s. 6. 
The former word implies that apart from 
educational and other qualifications that 
may be insisted on, there may be other 
conditions laid down in order to entitle 
a person to be admitted as a Pleader; and 
- the latter expression denotes that his con- 
tinuance as a Pleader may be made de- 
pendent on such conditions. A Pleader 
in conducting the litigation for which his 
‘services are requisitioned, has to do some 
administrative work arising out of the 
litigation in the offices of the Court and 
‘appears as Advocate in the Court as well; 
in other words, he combines in his own 
person the two duties which are performed 
in England by Attorneys and Barristers: 
In the matter of: Khoda Bux Khan (1). 
And it is only in the fitness of things 
that the Court should be in a position 
to control his activities in such a way as 
would ensure the proper discharge of his 
duties as Pleader.. Nextly, to give effect 
to the contention would lead us in this 
absurdity, that even if a person fulfils all 
the requirements on the day that he is 
admitted, he may make himself thoroughly 
ineligible the next day and wil] continue 
‘with impunity to practise as a Pleader 
until the question of renewal of his certifi- 
cate arises, which will ordinarily arise 
only at the expiry of each year and not 
- oftener, 
(f), 8. 


Moreover, though cl. 13 of the 


Act need not be read ejusdem generis with 


` (1) 15 C 638, . 
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the other’ ‘clauses of thé. section [Le 
Mesurier v. Wajid Hossein (2), Sankar 
Ganesh v. Secretary of State (3)] and cases 
of moral turpitude unconnected with the 
discharge by 8 legal practitioner of his pro- 
fessional duty may come within the expres- 
sion ‘any other reasonable cause,’ yet in the 
absence of definite rules to. that effect, 
engagement in trade or business or other 
occupation, however derogatory to the 
dignity of the profession or detrimental 
to the discharge of the duties of a legal 
practitioner, would hardly come within the 
expression. 

Rules restricting the liberties of Pleaders 
in this respect are dictated by public policy 
and are in one form or another, in force in 
some of the other provinces as well. As 
far as I have been able to ascertain there 
are such rules in Madras, Patna, N-W. 
Provinces, Punjab and the N.-W. Frontier 
Provinces. And inthe Madras Full Bench 
decision in Muni Reddi v. Venkata Row (4), 
at pp. 257-258* some of the rules there in 
force are referred to. The new r. 951 was 
framed with the object of softening the 
vigour of such rules as were in existence 
before, and it professes not to preclude 
Pleaders and Mukhtears while practising 
as such from holding any appointment or 
engaging themselves in any occupation; 
trade or business, unless such appointment, 
occupation, trade or business should appear 
to be derogatory to a practising member of 
the legal profession or is likely to interfere 
with the due discharge of his professional 
duties. The provision in the rule as.regards 
previous notice tothe Court is a provision 
evidently made for the benefit ofthe practi- 
tioner himself, so that he may not be in a 
state of uncertainty as to what the con- 
sequences of his proposed action may be, 


- I am clearly of opinion that the rule was 


entirely within the competence of the High 
Court to make. It has been contended. 
next that xr. 9953, corresponding to old 
and new r.29, inso far as it provides w 
penalty in the shape ofa fine is ultra vires, 
Ttis obvious that this provision was also 
intended to operate for the beneit of the 
deliquent practitioner who under rr. 32 and 
34 of 1884, was liable to suspension or dis- 
; N 556. 
2 Oe So fod. Oas. 367; A IR 1922 P 
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missal. Though that is so, yet what we have 
to consideris whether such a provision is 
permissible. ‘Section 6 of the Act enables 
the High Court to make rules consistent 
with the Act as tothe suspension and dis- 
missal of the Pleader [cl. (d),] and say no- 
thing about imposing a penalty in the 
shape of a fine. ‘Fine’, it is really not, 
though the word itself is used in the Rule. 
It is, asstated in the notice, the imposition 
of a condition precedent, namely the pay- 
ment of asum of money, the fulfilment of 
of which is demanded by the Rule to enable 
the Pleader to resume his practice. It is also 
to be noted that there is ‘no provision in the 
Act or anywhere else under which the 
amount may be realised, unless jt is volun- 
tarily paid by the Pleader himself. Even 
then, the question is whetherit is compe- 
tent tothe High Court to impose a condi- 
tion of this description by framing a Rule 
under its powers unders.6 of the Act. It 
has been argued on behalf of ihe Govern- 
ment that when s. 6 gives the High Court 
power to “make rules consistent with the 
Act astothe following matters (namely) 
“the suspension and dismissal”, ete., it autho- 
rises the High Court to make a Rule which 
has only this effect: that unless a certain 
condition namely as to the payment is com- 
plied with, ihe Pleader remains suspended. 
This is avery ingenious argument and is 
perhaps the only wey in which the provi- 
sion can be sought lo be justified. But the 
difficulty in accepting this argument is, in 
my opinion, overwhelming. 

In the first place, call it by whatever 
name; itis, to allintents and purposes, a 
penalty for a breach of arule and nothing 
else, and the intention is that on this pay- 
ment ihe breach is to be condoned ; and 
regarded in that-light, it means to create 
an offence in the shape-of a misconduct and 
provides fora penalty, which is unknown 
tothe Act itself. Nextly, regarded cs a 
condition, it is, in my opinion, en unjustifi- 
able and unrezsonable one; because although 
the holding of an appointment or ihe engag- 
ing in an occupation, irade or business may 
be derogatory to dignity of the profession or 
detrimental to the due discharge of profes- 
sional duties and so may be justly punished 
with suspension or dismissal, it is impossi- 
ble to think of mere cmission to give pre- 
vious notice of the fact that an employment 
would be accepted or an cccupation, trade 


or business would be engaged in, however. 


unexceptionable they may bein their cha- 
racter, would attrect the operation of 
such a condition. Thirdly, the enforcement 
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of the rule would, in my opinion, be imposs:- 
ble, in view of the provisions of the Act. 
I am of opinion hat as regards a Pleader 
who holds a license to practise as such, 
no order of suspension or dismissal can 
be made except by the Court itself and. 
except as aresult of æ judicial prc- 
ceeding contemplated and provided for by 
the Act itself. 

If itis a case of first enrolment or of re- 
newal of certificate, the position is different, 
the administrative machinery of the Court 
being competent to deal with it in respect 
of any such cases as covered by the Act 
or the Rules. Possibly also in cpses where 
the Pleader himself applies for suspension 
the matter need not come before the Court 
as a judicial matter. But in cases of the 
present description, I do not see how an 
order of suspension or dismissal can be made 
otherwise than under cl. (f), s. 18 of the Act, 
and unless it be held that non-compliance 
with Rules framed by the Courtin this res- 
pect is a misconduct and is a reasonable 
cause within the meaning of that clause. As 
observed by Hill, J. in the Full Bench de- 
cision of this Court in Le Mesurier v. Wajid 
Hossein (2), there is no other machinery pro- 
vided for the dismissal and suspension 0 
Pleaders and Mukhtears then that which is 
prescribed by the Act. And itis perfectly 
clear that no imposition of a condition of 
the present nature, and nothing else than 
suspension or dismissal would be permissible 
under the Act itself. It follows, therefore, 
that such action as has to be taken cannot 
be taken as an administrative measure. In 
my judgment, therefore, for the breaches 
specified in the notice issued on the Pleader, 
the only proceedings that may be taken 
against him are proceedings under s. 18, cl. 
(f) of the Act. The view I take receives 
support from the decision of the F ull Bench 
in Muni Reddi v. Venkata Row (4), in which 
it was held that a Pleader who engages him- 
self in a trade but does not intimate the 
seme to the Court as required by a Rule 
framed by the Madras High Court is guilty 
of misconduct within the meaning ofs. 13 
of the Act. Mr 

We ikerefore come to the question of the 
merits of the case in order to have to con- 
sider whether any such proceedings should 
be taken. On the notice as issued, such pro- 
ceedings obviously cannot be taken. So far 
as the facts are concerned, it seems to me 
that old r. 27 was violated because the 
Pleader did not give the required notice,on 
accepting office as Director to the Patuakhali 
Loan Office, Limited, on September 22, 1929. 
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The word “business” is quite a comprehen- 
sive word ‘and it should be noted that the 
Rule does not speak of a business carried 
on for the benefit of the Ple&der himself. It 
is also clear, to my mind, that new r. 27 
was Violated because no previous intimation 
to the Court was given by him cs regards 
his appointment as Assistant Secretary to 
the said Loan Office which he took up on 
February 3, 1935. So far as the former 
appointment is concerned, however, it does 
appear that there was a genuine doubt in 
the mind of the Pleader es to whether by 
being a Director he had entered into a 
business, within the meaning of the Rule. 
And as regards the second appointment, it 
is clear upon the papers before us that this 
new Rule was not sufficiently known tothe 
public at the relevant date and that the 
Pleader, on coming to know of it, communi- 
cated with the Court as early as possible. 
tam unable to hold, therefore, that there 
was any such wilful violation of the Rules 
as would merit action under the Act. I am 
also of opinion that the Pleader’s connection 
with the Loan Office, such as it is, is neither 
derogatory to the dignity of a practising 
lawyer nor likely to interfere with his duties 
as such to eny appreciable extent, and so 
no further action need be taken in respect 
of the matter. The notice issued on the 
Pleader is discharged. 

Lort-Williams, J.—I agree. 

S. K. Ghose, J—I am in agreement with 
the judgment of Mukherji, J., and I may add 
a few words with regard to the question 
whether r. 953 corresponding to the old 
and new r. 29, in so far as it prescribes a 
fine, is ultra vires. I have no doubt that 
the High Court has the power to make 
a Rule requiring = person, who has been 
admitted as a Pleader or Mukhtear, to notify 
the High Court of his intention to accept 
an engagement or engage himself in an 
occupation, trade, or business. Such a Rule 
is perfectly consistent with the Legal Practi- 
tioners. Act and comes under cl. (a), s. 6. 
The argument, that once a certificate has 
been issued under s.7 the Court cannot do 
anything until the expiration or the period 
of the certificate dces not impress me at all. 
It is for the Court to judge whether a per- 
son isa “proper person to be” a Pleader, 
ete., end this refers not merely to the time 
of admission, but also to the period of con- 
tinuance as Pleader, i. e., ths period of the 
certificate; otherwise “suspension and dis- 
missal? would be meaningless. This is con- 
sistent with the decision of the Full Bench 
in Le Mesurier v. Wajid Hossein (2), and 
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so faras I know, itis in accordance with 
the rules made by other High Courts in India. 
If then the Court has the power to make a 
Rule requiring a parson, who has already 
been admitted as Pleader, to give notice 
of his intention to engage in some other oc- 
cupation, the Court surely has the power to 
enforce such a Rule by providing a penalty. 
Otherwise a person wilfully omitting to give 
notice would be in no worse position than 
one giving notice. Section 13 provides for 
suspension and dismissal, and consistently 
therewith the Court may make rules under 
cl. (d), s. 6. Such Rules would have the 
force of law and be enforced in a judicial 
proceeding. Omission to give notice may 
itself make the Pleader liable under s. 13, 
as pointed oat by Sankaran Nair, Ja, in 
Muni Reddi v. Venkata Row (4) at p. 265, * 

It is here that ihe provision as to fine in 
the new r. 953 has troubled me. Apart from 


‘the fines prescribed by way of penalties 


under Chap. VII, s. 16 of the Act specifi- 
cally empowers the Court to impose a fine 
for infringement of rules, and such fine may 
be recovered as if it had been imposed in 
the exercise of the High Court’s ordinary 
original criminal jurisdiction. This section 
relates only to Mukhtears onthe appellate 
side of the High Court. But in the case 
of Pleaders, the provision as to fine is 
absent. No doubt under the Legal Practi- 
tioners’ Act the Court acts in many matters 
in an administrative or disciplinary capacity 
as was pointed out by Dawson Miller, C. J., 
In re Miss Sudhansu Bala Hazra (5). In 
the connected cas2 In the matter of Miss 
Sudhansu Bala Hazra (6) at p. 13887, it 
was pointed out that proceedings relating 
to the admission of Pleaders are adminis- 
trative and not judicial. In the Rules on 
the appellate side of this Court vide r. 6 (d), 
the Judge in the. English Department is 
empowered to pass orders on epplications 
and routine, references connected with the 
admission and enrolment of Pleaders and 
Mukhtears. But the imposition of a fine 
cannot be administrative end the fine 
prescribed by r. 953 cannot be realised as a 
fine imposed bythe Courtin a judicial pro- 
ceeding. By that Rule it was apparently in- 
tended that the fine would be imposed by 
the Court acting administratively, and fur- 
ther that it should provide an alternative to 
the more rigorous penalty of suspension or 

(5) 1 Pat. 590; 70 Ind. Cas. 172; A IR 1922 Pat, 
603;4 P L T 229, 


(6) 1 Pat. 104; 61 Ind. Cas. 636; A I R 1999 Pat. 
269; 3 P L T69% (1922) Pat. 97. 
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‘dismissal. There is, however, no process by 
‘which the fine can be realised, except as a 
voluntary payment. The Registrar in his 
letter dated August 20, 1933, speaks of it as 
a condition precedent to the Pleader being 
allowed to practise. But it seems to me 
that an alernative to suspension and dis- 
missal by way of penalty is not provided for 
in the Act and would not be consistent with 
its provisions. In fact r. 953, as it stands, 
speaks of the fine as a liability in addition 
to the liability to suspension or dismissal. 
‘Both liabilities would have to be enforced 
by the same authority, viz., by the Court 
in a judicial proceeding. Since the fine 
cannot be.imposed as a judicial fine, it 
seems {0,.me that the provision relating to it 
‘is uliva vires. 

N. Notice discharged. ` 
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CALCUTTA HIGH COURT 
Civil Appeal No. 555 of 1933 
January 7, 1936 
NASIM ALI AND HENDERSON, JJ. 
RAMESH CHANDRA TALUKDAR 
AND OTHERS-—DEFENDANTS—APPELLANTS 


VETSUS 
PRAMATHA NATH SANYAL—P.LaIntTiIrr— 
i RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 149— 
Order by Appellate Court to pay deficit court-fee 
within particular period—Application for extension 
-before expiry of period—Extension under s. 149, 
-if can be granted—Second appeal ~ Finding on 
question of title—Whether can be challenged in 
second appeal. 
Where the Appellate Court directed the plaintiff 
to put in additional court-fees within three weeks 
~ from date of order and made a further direction in 
. the judgment that if the plaintiff failed to put in 
the court-fees required within the time fixed, the 
sujt would stand dismissed and before the three 
weeks expired, the plaintiff made an application for 
extension of time for putting inthe deficit court- 
fees and his application was allowed : 
Held, that under s., 149, Civil Procedure Code, the 
Court had jurisdiction to extend the time asthe 
appeal was not finally disposed of before the order 
of extension of time was made. 
The finding of the lowe: Appellate Court on the 
- question of title, cannot be successfully challenged 
_ in second appeal. i 

C. A. frcm appellate decree of the Sub- 
. Judge, Pabna ond Bogra, dated Septem- 
ber 5, 1932. 

Mr. Rabindra Nath Choudhury, for the 
Appellant. 

Mr. Subodh Chandra Sen, for the Res- 
pondent. - f , 

Nasim Ali, J—This appeal is by the 
defendants in a suit for declaration of 
plaintiff's title and possession’ to certain 
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lands described in the Schedule of the 
plaint. The trial Court decreed the plaintiff's 
suit on the finding that the plaintiff has . 
title to and possession in the disputed 
land. On appeal by the defendants to the 
lower Appellate Court the learned Judge 
has dismissed the plaintiff's claim so far 
the properties mentioned in Schedule Ka 
are concerned, but hasdeclared the plainti- 
fs title in respect of the other disputed 
properties and has passed a decree for 
recovery of possession after receiving addi- 
tional court-fees from the plaintiff. Hence 
this second appeal by the defendants. The 
first point urged by the learned Advocate ` 
for the appellants is that the lower Appel- 
late Courts had no jurisdiction to extend 
the time for putting in additional court- 
fees after he delivered his judgment on 
September 5, 1932. It appears that the 
learned Judge by his judgment delivered 
on September 5, 1932, directed the plaint- 
iff to put in additional court-fees within 
three weeks from that date. There was 4 
further direction in the judgment that if 
the plaintiff failed to putin the court- 
fees required within the time fixed, the suit 
would stand dismissed. It appears, however, 
that before the three weeks expired the 
plaintiff made an application for extension 
of time for putting inthe ` deficit court- 
fees and his application was allowed. Theré 
cannot be any doubt, therefore, that under 
s. 149, Civil Procedure Code, the learned 
Judge had jurisdiction to extend the timé 
asthe appeal was not finally disposed of 
before the order of extension of time was 
made. The second point urged by the 
learned Advocate for the appellants is that 
the lower Appellate Court was wrong in 
throwing the onus upon the defendants. I 
am unable to accept this contention. It 
appears, however, from the judgment of 
the leerned Judge that in view of thé 
pleadings of the parties and the entire 
evidence in the case, he was of opinion that 
the plaintiff's title was proved. The find- 
on the 
question of plaintiff's title, therefore, cannot 
be successfully challenged in second ap- 
peal. The grounds taken by the learned 
Advocate forthe appellants, therefore, fail 
and theappealis dismissed with costs. 

Henderson, J.—I agree. 

N. _ Appeal dismissed. | 
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LAHORE HIGH COURT. 
First Civil Appeal No. 618 of 1932 
February 14 1935 
CoLDSTREAM AND JAI Lat, JJ. 
CENTRAL BANK OF INDIA, Ltd, 
LAHORE -—APPELLANT 
VETSUS 
Firm JAWAHIR SINGH HARNAM DAS 
AND OTAERS~-REsPONDENTS. 
- Mortgage—Mortgage by deposit of title 
Letter offering title deed as security—Tutle deed 
not sent along with letter—Leitter, if creates 
equitable mortgage and is compulsorily regis- 
trable—Registration Act (XVI of 1908), s. 17. 
. Where aleiter written by the defendant to the 
plaintiff Bank asked for a loan, offering a title-deed 
“as security and left it open to the Bank to lend the 
money either with or without accepting the security 
sibs and the title-deed was not sent with the 
letter : 
Held, that the letter could not embody an operative 
‘agreement or record the real transaction which was 
effected not by the letter but by the deposit of the 
. title-deed, the executing of the prc-note and the 
advance ofthe loan. The fact thatthe letter may 
be evidence of the transaction will not make it 
ecmpulsorily registrable, Nor did the letter require 
registration even if the advance was conditional on 
“its being written, Sundarachariar v. Narayana 
_Ayyar (3), relied on, Sabramanian v. Lutchman (2), 
distinguished. ° 
F. A. from the decree of the Senior Sub- 
Judge, Multan; dated February 10, 1932. 
Messrs. M.C. Mahajan and Tirath Ram, 
for the Appellant. 
. Messrs. Jagan Nath Aggarwal, Bishen 
_ Narain and J.G. Sethi, for the Respondents. 
Coldstream, J—On December 16, 1927, 
the Firm Jawahar Singh-Harnam Das signed 
a letter addressed tothe Agent of the Central 
Bank of India, Ltd., at Lahore applying 
fora loan of Rs, 75,000. The letter stated 
that the applicant would execute a pro- 
- missory note for the amount of the loan 
and deposit as security for the loan the 
deed by which they had purchased a 
cotton factory at Mian Channun in Multan 
District. On the same day the firm execut- 
ed a promissory note for Rs. 75,000 pay- 
able on demand carrying interest at one 
: per cent. above the local Imperial Bank of 
India rate subject toa minimum rate of 9 
per cent. par annum. They also on the same 
. day gave the Bank’s Agent a letter assuring 


deeds— 


_the Bank that the property, the title-deed - 


of which had been deposited, was free from 
all incumbranees. The deed had been 
“in the Bank's possession since before 
. December 16. On September 13,1929 the 
firm mortgaged the factory to Arura Mal 
Durga Das and two other firms for Rs. 39,000. 
In: the mortgage deed it was stated that 
_ the factory was already mortgaged to the 
Central Bank of India for Rs. 
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means of deposit of title-deeds. On May 
23, 1930, the Bank instituted a suit in the 
Court of the Senior Sub-Judge of Maltan to 
recover Rs. 84,862-2-0 from the firm by 
sale of the factory. The members of the 
firm were found to have been declared 
insolvents and the Court impleaded the 
Official Receiver. There were also impleaded 
for the trial the legal representatives of 
one Jawala Das to whom the firm of Khan 
Chand Sawaya Ram, one of the pusine 
mortgagees, had transferred their mortgagee 
rights. 

The suit was contested on many grounds 
but only two of the pleas concern us now 
—one that the amount due upon the pro- 
missory note was less than that claimed as 
asum of Rs. 3,944-15-6 which had been 
repaid ought to have been credited against 
the principal debt, and other that “no 
lawful mortgage had been effected in 
favour of the plaintifis by means of de- 
posit of title-deeds” because the letter of 
December 16, 1927, which constituted the 
agreement between the parties, being 
unregistered end unstamped could not 
create a charge upon the factory and 
could not be received in evidence of the 
mortgage, oral evidence of which wasex- 
cluded by s. 91, Evidence Act. The 
learned Sub-Judge found force in these 
pleas. He found the amount due on the 
promissory note to be Rs. 71,055-0-6 and 
passed a simple money decree for this 
sum. 

Against this decision the plaintiffs have 
appealed, the contention pressed on their 
behalf being that on the finding of the 
lower Court itself that the plaintiffs were 
entitled to credit thesum of Rs. 3,944-15-6 
as interest, the decree should have heen 
one for Rs. 80,917-2-6 and that the learned 
Sub-Judge erred in deciding that defend- 
ant’s letter of December 16, 1927, was a 
document which required registration 
under the provisions of s. 17, Registration 
Act. That there is force in the first of 
these contentions is not disputed by res- 
pondent’s Counsel. The learned Sub- 
Judge's calculation of the amount due to 
the plaintiffs upon the promissory note is 
inccnsistent with his finding that the 
payment of Rs. 3,944-15-6 was not shown 
to have been wrongly credited by the 
plaintifis. .Respondents’ Counsel admits 
that on this point the appeal must suc- 
ceed. The letter signed by the plaintiffs 
on December 16, 1927, is the Ex. P-20 at 
p.650f the printed record. It runs as 
follows: i ; 
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“We beg to apply for a loan of Rs. 75,000 
on the following terms: 

l. The loan shall be repayable on de- 
mand and we shall pass a demand promissory 
note for the amount. 

2. The rate of interest shall be 2 per 
cent. over Bank rate with a minimum of 
9 per cent. per annum with half-yearly 
rests. 

3. The loan to be secured by equitable 
mortgage by way of deposit of title-deeds of 
our propeity and/or against other securities 
detailed below: 

Details of title-deeds andfor other se- 
curities. Sale-deed dated August 30, 1923, 
by Janda Singh Dhana Singh, in favour 
of Harnam Das and Ram Lal in respect 
of 37 kanals 124 marlas land together with 
70 ginning machines, press, other machin- 
ery and buildings fixed and built thereon. 

4. We are to make out a marketable title 
to the property before the loan is made. 

5. We will pay all costs of investigation 
of title and allyour costs of getting the 
properties offered as security valued by 
your Engineer and all your costs, charges 
and expenses in the matter between At- 
torney and client on demand notwith- 
standing that for any reason cther than 
your wilful default the loan might not be 
made. 

6. The property, if you so desire, will 
be insured in your name in the sum of 
Rs. 1,52,000 and we will duly pay all insur- 
ance premia as they become due and will 
keep up the insurance. If the property is 
already insuredin the above amount, we 
will assign the policy to you. 

7. As regards the property above offered 
as security, we declare that we are the sole 
absolute owners of the property and no one 
else has any share or interest in the 
property andthe property is free from all 
encumbrances and is not subject to any 
mortgage or charge of any sort or kind 
and there is no suit proceeding or liti- 
gation pending in any Court in respect of 
the same and I have not received any 
nolice from the Municipality or any other 
authorityfor the repairs or otherwise in 


respect of the property or the use there- 
of. 
Yours faithfully, 
Bhai Jawahar Singh Har- 
16-12-1927 nam Das.” 


It is admitted by Counsel that the sole 
point for decision is whether this letter 
required registration and was therefore, 
inadmissible in evidence in the absence of 
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registration, that is to .say, whether this 
document constituted the bargain between 
the parties or is emerely evidence of a 
transaction independently completed by 
the deposit of the deed. What has to 
be determined is whether the letter purport- 
ed or operated to create, declare or assign a 
right, litle or interest in the factory. The fact 
thet it was signed on the day on 
which the deposit was made is immaterial: 
[See Punjab National Bank, Lid. 
v. Mulji Morarji, 105 Ind. Cas. 765 
(1)]. Read by itself it is obvious 
that it could not embody the bargain 
between the parties. The letter did not 
accompany the title-deed for the defendants 
case was that the deed was already with 
the Bank, with whom the defendants 
had already been negotiating for the loan. 
The case is cleariy distinguishable from 
that dealt wilh by the Privy Council in 
Subramanian v. Luiehman (2). In that case 
the letter which was held by their Lordships 
to constitute the bargain between the 
parties expressly authorised the mortgagee 
to hold certain titledeeds accompanying 
the letter s security against the loans 
avdanced. In the present case the letter 
by itself created no charge. It asked for 
a loan, offering a title-deed as security and 
left it open to the Bank to lend the 
money either with or without accepting 
the security offered. It could not, therefore, 
embody operative agreement or record the 
real transaction which was effected not 
by the letter but by the deposit of 
the title-deed, the executing of the 
pro-note and the advance of the loan. 
The fact the letter may be evidence of 
the transaction will not make it com- 
pulsorily registrable. Nor did the letter 
require registration even if the advance 
was conditional on its being written. [See 
Sundarachariar v. Narayana Ayyar (8)]. 
That the letter did not es a fact embody 
the agreement seems to me clear from 
the fact that while the proposal made 
therein was that the interest should be 
two per cent. above the prevailing Bank 
rate, the loan advanced on the pro-note 

(1) 105 Ind. Cas. 765; A IR 1928 Sind 17; 22 SL 


1 

(3-A I R1931 P C 36; 131 Ind. Cas, 328: 581 A 
68; 54 M 237; (1931) A Ld 245; (1931) M WN 
319; 80 W N 666; Ind. Rul. (1931) P'C104;80 M 
D J 506; 33 LW 501; 350 WN 494; 8 0Ld 
396; 33 Bom. LR @78 (PC). 
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was to carry interest at one percent. above 
this rate, 

Respondents’ Counsel has referred us to 
a number of rulings in’ which docu- 
ments relating to the deposit of mortgage 
deed as security for loans have been held to 
require registration. None of these is of 
a nature similar to the document with which 
we.are concerned. In Bhairabh Chandra 
v. Anath Das (4) the document in question 
was a letter expressly putting it on re- 
cord that title deeds deposited were to be 
held as collateral security. The document 
alone created the charge and without it 
there would have been nothing to attach 
the debt to the deposit of the deeds. In 
the present case the connection between 
the loan and the deposit of the deed is 
proved by’ an entry in the Bank’s register 
of December 16, 1927, recording the ad- 
vance of Rs. 75,000 and the deposit of the 
title-deed. In Bankiof Northern India, Ltd. 
v. Narain Singh, 188 Ind. Cas. 247 (5), also 
the document was held to be inadmissible 
because it was unregistered wasa memor- 
andum containing the words: 

“having placed in your hands the securities as per 
list mentioned un the reverse as security... I 
` hereby agree that in default of payment on demand 
you shall be at liberty to sell all or any 
reim- 


and the defendant's letter is obvious. 
The documents in the other cases cited by 
respondent's Counsel were of a 
character. To me it seems clear that the 
letter neither purported nor operated to 
create or declare any right, title or in- 
terest in the factory and that the Sub- 
Judge's decision on this point cannot be, 
sustained. Jt is not disputed that on this 
finding the Bank is entitled to a decree 
for recovery of the loan by sale of the 
factory. We are informed by Counsel 
that the factory has already been sold 
and the proceeds are deposited with the 
Receiver. I would accordingly accept the 
appeal with costs throughout against the 
contesting defendants and grant the Bank a 
decree for Rs. 80,917-2-6 with interest at 
6 percent. per annum from the date of 
the suit to the date of realisation, recover- 
able from the sale proceeds of the factory 
as a first charge or if these are insuffici- 
ent, from the first four defendants and their 
other property. 

Jai Lal, J.—I agree. 

N, Appeal accepted. 

(4) A I R 1920 Oal. 312; 57 Ind. Cas, 686; 24 O W 
N 599; 310 L J 375. 

(5) 138 Ind, Oas, 247; Ind. Rul, (1982) Lah, 442, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1317 of 1933 
February 11, 1936 
S. K. Gsoss AND EpaLey, JJ. 
PROVAT KAMAL BASU AND ANOTHER 
—PLAINTIFYS—~~APPELLANTS 
versus 
PHOENIX ASSURANCE Co, Lrp.— 
— DERENDANT— RESPONDENT. 

Principal and | agent—Insurance Agent—Duties 
of agent not ceasing with first introduction of 
customer to Company—Commission, if can be claimed 
on payments made by customer after agency ceases 
—Canvasser, position of. 

Even ifthe contract between an insurance agent 
and the company does not contain a clause tu the 
effect that “the commission was allowed so long 
as the premiums were paid and the agent continu- 
ed to represent the company,” where the duties of 
the agent do not cease with the first introduction 
of the customer tothe principal, coirmissions are 
not to be claimed on payments made by the cus- 
tomer after the agency ceases. Emgire of India 
Life Assurance Co., Ltd, Bombay v. Nanu Ayyar 
(1), followed. 

The position of a canvasser is that of an agent 
who, so long as he is acting for his employers, is 
daily or weekly soliciting advertisements or re 
newals, Aluert Life Insurance Arbitration (Lewin's 
case) (2), relied on. 


C. A. against a decree of the District 
Judge, Pabna, dated February 27, 1933. 
Messrs. Khitish Chandra Chakrabarty and 
Surajit Chandra Lahiri, for the Appellants, 
Messrs. S. C. Basak and Ambica Pado 
Chowdhury, for the Respondent. 
Judgment.—Plaintif’s case is that he 
was apppinted an agent by the defendant 
Life Insurance Company on October 29, 
1918, in order to do work of Life Canvasser. 
He continuedin the service until there was 
trouble between him and the company as 
he began to work for another Insurance 
Company also. Tke defendant company 
objected to this and finally terminated his 
services by a notice as from the end of Decem- 
ber 1926. Plaintiff sues clainiing damages 
for the renewal commissions which were 
due for the renewal of policies by clients 
introduced by the plaintilf, and for a further 
declaration that the plaintiff is entitled to 
such renewal commissions in future. The 
defence is that the plaintiff is not entitled 
to renewal commissions after the termina- 
tion of his agency. The learned Subordinate 
Judge who tried the suit accepted the de- 
fence and gave a partial decree for the 
sum of Rs. 33-5-0 which the defendant com- 
pany was willing to pay. The plaintiff ap- 
pealed and the District Judge upheld the 
decree of the trial Court. Hence this se- 
cond appeal by the plaintiff. Itis contend- 
ed that in accordance with the contract be- 
tween the plaintiff and the defendant com- 
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pany the plaintiff is entitled to-renewal 
commissions even though his services. had 
been terminated by the company. The 
Courts below have taken the view that, 
even after the acceptance of the policies 
introduced by the plaintiff, he had other 
works to do from time to time. On behalf 
of the appellant reliance is placed on Ex. 1 
which embodies: “The Terms of Regula- 
tions governing Canvassers.” It is pointed 
out that it is stipulated that the company 
will pay commission on proposals for Life 
Assurance introduced by the plaintiff and 
accepted by the company according to cer- 
tain rates, for the first year’s premium and 
certain oiher rates for subsequent years’ 
premium or instalments paid to and re- 
ceived by the company. It is relevant to 


note, however, thai this document is headed’ 


“Terms of Regulations governing Oan- 
vassers, thereby implying that the can- 
vasser must continue to be such at the 
time at which the premia are paid and re- 
ceived by the company. Clause 9 is to this 
effect: “The company isto be at liberty at 
any time to terminate the arrangement with 
the agent.” It is contended for the respondent 
and, I think rightly, that this applies to the 
whole arrangement, For the plaintiff-ap- 
pellant the argument is that in the present 
case the plaintiff's services were only ter- 
minated and nothing was said as to the 
payment of commissions which were due to 
him. This, however, appears to be wrong as 
para. 8 of the plaint is to this effect : 

- “That by their ‘letter dated September 30, 1926, the 
defendant company informed the plaintiff that they 
could not agree to continue his agency oftheir com- 
pany after December 31, 1926, on the sole ground of 
‘the plaintiff's name having been included amongst 
the Special Agents of the Great Bastera Life Assur- 
ance Company, Limited, and refused to pay the renewal 
commission already earned by the plaintiff for his 
services in disregard of the terms of the agreement 
entered into by the parties tothe suit,” 


This shows that in accordance with cl. 9 
the company in fact terminated the whole 
arrangement with the plaintif. The next 
point is that both the Courts have found 
that as a matter of fact in this case, after 
the introduction of the clients by the plain- 
tiff, something further remained to be done 
from time to time. It has been found that 
the plaintiffs’ services were required when 
loans, etc., were negotiated, evidence of age 
on maturity of policies was being gone into 
confidential enquires had to be made when 
death occurred and so on. The plaintiff him- 
Self admitted in his evidence that there 
were other duties to be performed by him 
over and above such duties as those men- 
fioned above, ` The learned Advocate for 


. result the appeal 
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the appellant has referred us - to: certain - 
passages in Blackwood Wright on Principal 
and Agent, Edn. 2, and the cases collected 
therein. All these ®cases were considered in 
Empire of India Life Assurance Co., Lid., 
Bombay y. Nanu Ayyar (1). It was there - 
pointed out that one very important duty of. 
the agent will always be to impress on-the . 
policy-holders the value of keeping up their 
premia end thisis specially a work necessary. 
for the earning of the premia. This is in 
accordance withcl. 17 of the document Ex. 1. 
As was stated by Lord Cairns in Albert. 
Life Insurance Arbitration (Lewin’s case) 
(2) the position of a canvasser is that of an 
agent who, solong as he is acting for his 
employers, is daily or weekly soliciting ad- 
vertisements or renewals. In the Madras 
case itso happened that there was a clause 
to the effect that “The commission was al- 
lowed so long as the premiums were paid 
andthe agent continued to represent the 
company. It was held, however, upon a con- . 
sideration of the authorities. that, even if 
there was no such clause in the contract 
where the duties of the agent do not cease 
with the first introduction of the customer 
to the principal, commissions are not to 
be claimed on payments made by the cus- , 
tomer after the agency ceases. We con-' 
sider that the present case is covered by 
the decision in the case mentioned above. 
The suit has been rightly decided. In the- 
fails andit is dismissed ° 
with costs. 

N. Appeal dismissed. 

(1) 44M 170; A IR 1921 Mad. 309; 60 Ind. Cas. 
69; 39M LJ 577; 12 LW 616; (1920) M W N 770; 
29M LT 49. 

(2) 15 S J 828. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 101 of 1935 
November 21, 1935 
AppIson AND ABDUL RASHID, JJ. 
ABDULLAH AND ANOTAER—JUDGMENT- 
DEBTORS—APPELLANTS 
versus 
NARAIN DAS— DECREB-HOLDER. AND OTHERS 
— JUDGMENT-DEBTORS—RESPONDENTS 
“Punjab Tenancy Act (XVI of 1887), ss. 57, 6, 8— 
Usufructuary mortgage of occupancy rights falling 
under s.6 or s. 8—dlortgagee rights, if can be 
attached and sold in execution. 

Where occupancy rights falling under s. 6 or s. 8, 
Punjab Tenancy Act, are subjected to a usufructuary 
mortgage, the rights of the mortgagee in the occu- 
pancy tenancy arenot liable to attachment and sale 
in execution. or 

L. P. A. from an order of Mr. Justice 
Becket, dated June 6, 1935, > 
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. Mr. Ghulam Mohy-ud-Din, for the Appel- 
lants. 

Mr. R. L. Ancnd, I, for 
Decree-holder. 

Addison, J—Narain Das in execution 
of his decree, attached certain mortgage 
tighs in am occupancy tenancy. The 
appellants in this Letters Patent Appeal 
objected to this attachment on various 
grounds; one of these was embodied in 
issue No. 5, “can the occupancy rights in 
certain field numbers which were mort- 
gaged with Ladha Khan be attached and 
sold in this decree? Under what section 
of the Tenancy Act do ithese rights fall ?” 
The finding was that the cccupancy 
rights fell within s. 6 or s. 8, Tenancy 
Act, and that the mortgage of them was 
therefore exempt from attachment and 
sale in execution of a decree. The decree- 
holder ‘appealed and in para. 3 of the 
grounds of appeal urged that, although 
under s. 56, Tenancy Act occupancy rights 
under. ss. 6 and S were exempl, this 
exemption did not extend to the rights 
of the mortgagee in ihe occupancy rights. 
The position was thus accepted that the 
occupancy rights themselyes fell within 
s. 6 or s. 8, Punjab Tenancy Act. The 
lower Appellate Court held that, although 
the occupancy rights themselves were 
exempt as they fell either within s. 6 


the Respondent 
s A 


or s 8 this exemption did not 
extend to the mortgage rights in 
those occupancy Tights. There was a 


second appeal by the judgment-debtors 
-to this Court, which was heard by a 
Single Judge. It was pointed out that s. 57, 
Punjab Tenancy Act, had been overlooked 
by the lower Appellate Court. It is to the 
effect that: $ 
“When a right of occupancy has been transferred by 
sale, gift or'usufructuary mortgage to a person 
other than the landlord that person shall, in res- 
-pect of the land in which the right subsists, have 
the same rights and be subject to the 
same liabilities, as the tenant to whom before the 
transfer the right belonged had and was subject to.” 
The appeal was therefore remanded for 
-a finding as to whether Ladha or Abdula 
held a usufructuary mortgage of the oc- 
cupancy tenancy, as if that was so. Sec- 
tion 57 provided the same exemption to 
such a mortgagee as e. 56 gave to the 
occupancy tenant. After the remand the 
.appeal came before another Judge who 
held that the mortgages were usufructuary, 
. but went on to observe that there was 
nothing, so far as he could see, to show that 
the occupancy rights had not been origin- 
ally . acquired under s. 5 of the Act, On 
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this ground therefore he dismissed the 
appeal of the judgment-debtors, who have 
preferred this Letters Patent Appeal. 
From what hes already been said, it is 
clear that the executing Court held that 
the occupancy rights fell within s. 6 or 
s. 8 and there was no ground of appeal 
taken to the lower Appellate Court by the - 
decree-holders against that finding. The 
lower Appellate Court endorsed that find- 
ing, but held that, although the occupancy 
lights themselves would have been exempt 
from attachment, yet the rights of the 
mortgagees were nos exempt. On the 
finding therefore thet the mortgages are 
usufructuary, the appeal should have been 
accepted by reason of the provisions of 
s. 57, Punjab Tenancy Act. We accord- 
ingly accept the appeal with costs through- 
out, set aside the decision of the Single 
Judge of this Court and the lower Appel- 
late Court and resiore the finding of the exe- 
culing Court as regards the mortgage rights 
in the occupancy tenancy in question, to 
the effect that they are not liable to attach- 
ment and sale in execution of the decree, 
Appeal accepted. 


ree 


OUDH CHIEF COURT 
First Civil Appeal No. 109 of 1933 
March 18, 1936 
Kine, U. J. AND ZIA-UL-HASSAN, J. 
KEOLAPATI alias KHURSHED 
JAHAN BEGAM AND ANOTHER 
—PLAINTIpfs—APPELLANTS 
versus 
Raja HARNAM SINGH, Duap, AND 
IN His Prace Raja Sri AMAR 
KRISHNA. NARAIN SINGH AND oranrs— 
DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XIII, 
r. 1—Oudh Civil Rules, rr. 38, 39—Document tender 
ed in evidence.— Procedure regarding acceptance 
or rejection — Muhammadan Law — Conversion to 
Muhammadanism of Hindu — Whether dissolves 
marriage with Hindu wife — Evidence Act (I of 
1872), ss. 65, 90—Document weeded out by Government 
—Certified copies produced— Admissibility under s. 65 
—Genuineness of original,if can be presumed—Mor- 
riage—Marriage not legally possible—Acknowledg- 


‘ment, if can legalize it. 


. The language of O. XIII, r. 7, Civil Procedure 
Ccde and of rr, 38 and 39 of the Oudh Civil Rules, 
shows that the document must be either placed on 
the record or returned to the person producing it, 
There is no alternative. It is highly desirable 
or even necessary for the ends of justice, that a dig~ 
puted dccument shculd be placed on the record and 
should not be returned tothe person producing it, 
It follows therefore that, as soon as formal 
or prima facie evidence of its genuineness has been 
given, it should be endorsed as “admitted in eyi» 
dence” and placed on the record, Subsequently thg 
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Judge might find, upon a consideration cf the whole 
evidence, that thedocument was a lorgery, or that 
its genuineness was not proved to his satisfaction, 
In that event the Judge should, in order to avoid any 
possible misunderstanding, add a further endorse- 
ment “genuineness not established” or words to that 
effect, but he should not endorse it as “rejected” 
which implies that the document should not form 
. part of the record and should be returned to the 
person producing it, The question of the correct 
procedure is, however, a matter of technical rather 
tunn i practical importance. [p. 530, col. 2; p. 531, 
col. 1, é 

Where persons, not governed by Muhammadan 
Law, contract, or otherwise celebrate a valid marriage 
in accordance with a system of law other than 
Muhammadan Law, the marriage and its dissolution 
will be subject, in British India, to the provisions 
of that other system of law, and not to Muhammadan 
Law, notwithstanding that one ofthe parties to the 
marriage has after being so married become a con- 
vert to Islam. Consequently, under the rules of 
Muhammadan Law applicable to Islamic States, and 
also under the law applicable to British India, the 
mere fact of the Hindu husband’s conversion to 
Muhammadanism would not result in the dissolution 
of his marriage with his Hindu wives. Under the 
Hindu ‘Law apostacy or conversion to any faith does 
not affect the dissolution of marriage between Hindus. 
Budausa Rowther v, Fatma Bi (1) and Inthe matter 
of Ram Kumari (2), referred to. |p. 531, col. 2), 

Where certified copies of the documents proved to 
have been weeded out by a Government office, 
have been produced in evidence such: copies are no 
doubt admissible under s. 65 Evidence Act for the 
purpose of proving the contents of the original docu- 
ments, But the genuineness of the original documents 
cannot be presumed under s. 90, Evidence Act. 
Kunwar Basant Singh v. Kunwar Brij Raj Saran 
Singh (3), followed. [p. 532, col. 1.) 

No acknowledgment can legalize a marriage 
which was not legally possible. [p. 533, col. 1.) 


F. ©. A. against the decree of Sir Syed 
Wazir Hasan, O. J., dated February 15, 
1933. 

Messrs. Ram Bharose Lal, 9. Ali Muham- 
mad, Ganga Prasad Bajpacyi, Mohammad 
Haider, Suraj Narain, Bnagwati Nath 
Srivastava, Suraj Narain, sir Sultan 
Ahmad, Messrs. Bindeshri Prasad and 
Murli Manohar, for Appellants Nos. 1 and 2, 

Messrs. P. L. Banerji, M. Wasim, H, 

_ Husain, Khaliquezaman, Bishambhar Nath 
Srivastava, and Siraj Husain, for Res- 
pondents Nos. 1 and Z. 
_ dudgment.—Tuhis is a plaintifi’s appeal 
arising out of asuit for possession of the 
Taluga of Ramnagar in the District of Bara 
Bankı, and other properties, movable and 
immovable, owned and possessed by the 
late Raja Sarabjit Singh. 

Raja parabjit Singh, son of Raja Gur- 
baksn Singh, was born in 1829. During his 
tather’s lifetime and before the annexation 
of Oudh- he obtained possession of the 
Taluya of Ramnagar. The Summary Settle- 
ments in respect of the taluga were entered 
into with him, and his name was entered 
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in Lists I and II prepared under the pro- 
visions of s. 8 of the Oudh Estates Act, 
1869, and a primogeniture sanad was 
granted to him. “In 1844 he married Rani 
Raj Kunwar alias Rani Chandra Kunwar 
and in 1852 he married another lady named 
Rani Gulab Kunwar who died in 1893. The 
Court of Wards assumed superintendence 
of. the Ramnagar estate in the year 1888 
under s. 162, cl. (e) of the Oudh Land Reve- 
nue Act, 1876.. The Raja died on December 
20, 1899, and in the muistion proceedings 
several persons made conflicting claims to 
the estate. Udit Narain Singh claimed 
litle asthe legitimate sèn of the deceas- 
ed Raja by his wedded wife Rani Gulab 
Kunwar. QedirJahan Begam claimed title 
on the basis of a will dated July 1, 1898, 
which purports to have been executed by 
the Raja, bequeathing all his property 
movable and immovable to Qadir Jahan 
Begam in absolute interest. She denied 
that Udit Narain Singh was the son of the 
deceased Raja. Rani Raj Kunwar also 
originally made a claim to succeed to the 
estate, as the Raja's widow, but she ‘sub-. 
sequently withdrew her claim and acknow- 
ledged that Udit Narain Singh was the 
Raja's legitimate son. One Lachman Singh 
also claimed title as a collateral of the 
deceased Raja and denjed the sonship of 
Udit Narain Singh. The Revenue Courts 
decided in favour of Udit Narain Singh 
and mutation was accordingly effected in 
his favour. The Court of Wards released 
the estate on July 19,1901, in favour of 
Udit Narain Singh, recognising him as the 
legitimate son and heir of the deceased 
Raja. 

Qadir Jahan Begam, having failed to es- 
tablish her title in the mutation proceed- 
ings, instituted a suit (Suit No. 72 of 1901) 
on August, 30, 1901, for possession of the 
Taluga of Ramnagar. Her principal allega- 
tions were that Raja Sarabjit Singh had 
become a convert to Islam during the 
reign of King Wajid Ali Shah, and that 
he had married Qadir Jahan Begam accord- 
ing to Muhammadan Law on November 
25, 1872, and that a daughter named MKeola- 
pati alias Khurshed Jahan Begam (the 
plaintiff in the present suit) was the issue 
ofthis marriage. She further claimed under 
the will dated July 1,1898, by which the 
deceased Raja bequeathed his entire pro- 
perty to her absolutely. She denied that 
Udit Narain Singh was the son of the de- 
ceased Raja. She claimed title primarily 
under the will and secondly, in the alterna- 
tive, as a widow under cl, 7 of s. 22 of the 
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Oudh Estates Act. The defendant Udit 
Narain Singh traversed the material allega- 
tions set forthin the plaiat and claimed 
title in himself as the legitimate son of 
Raja Sarabjit Singh. Certain transferees 
ofthe plaintiff were subsequently implead- 
ed as co-plaintiffs. 

Qadir Jahan Begam produced her docu- 
mentary end oral evidence and the defend- 
ant Udit Narain Singh also produced his 
oral and documentary evidence. The 
defendant's evidence had not been comp- 
letely produced when the suit was decided 
between the plaintiff No. 1 and the defend- 
anton the basis of a compromise dated 
August 20, 1904 (Hx. 30) A decree was 
passed in terms of the compromise on 
December 7, 1904, (Ex. 165). Under the 
cmpromise Qadir Jahan Begam relinquish- 
ed har claim tothe property in suit and 
acknowledged Udit Narain Singh to be the 
owner. Udit Narain Singh in consideration 
of the relinquishment of the plaintiff's 
claim, and her acknowledgment of his title, 
agreed to pay her Rs. 1,200 per mensem 
for life for her maintenence. This main- 
tenance wes charged upon the entire immov- 
able proparty in suit. Khurshed Jahan 
Begam wes  grented an allowance of 
Rs. 300 per month for life and this was also 
declared to bea charge on the same pro- 
perty. Qadir Jahan Begam also received a 
sum of Rs. 10,000 in cash from Udit 
Narain Singh. In 1908 Musammat Keola- 
pati -alias Khurshed Jahan Begam ‘(plaint- 
itf in the present suit) instituted a suit 
(No. 58 of 1905) against Udit Narain 
Singh for possession vf the taluga. She 
claimed title in herself as a daughter of 
the deceased Raja under cl..ll of s. 22 
of the Oudh Estates Act. She denied the 
validity of the will of 1898 in favour of her 
mother Qadir Jahan Bagam and also de- 
nied the right of her mother to succeed as 
a widow on the ground that she did not 
belong to the ahl-i-biradari of the deceased 
Raja. She denied that Raja Udit Narain 
Singh (whom we shall call hereafter “Udit” 
for the sake of brevity) was the son of the 
deceased Raja. During the pendency of the 
suit Qadir Jahan Begam died. Khurshed 
Jahan Begam then applied for leave to 
amend her plaint so as to claim as legal 
representative of her deceased mother. 
When permission to amend the plaint was 
refused she withdrew the suit. 

In 19llone Chandi Singh instituted a 
suit for possession ofthe taluga “against 
Udit. Chandi Singh claimed title as a col 
lateral of the deceased Raja and denied 
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that Udit was the Raja's son. This suit 
was fought out between the parties and it 
was held in appeal by the Court of the 
Judicial Commissioner in their judgment 
Ex. A-335 dated April 19, 1920, that Udit 
was the legilimate son of Raja Sarabjit 
Singh. Chandi Singh's suit was according- 
ly dismissed. 

The present suis was instituted by 
Keolapati alias Khurshed Jahan Begam on 
February 7, 1931. The plaintiff claims as 
heir or legatee of her mother Qadir Jahan 
Begam. Udit died in 1927 and his son and 
heir Raja Harnam Singh was the chief de- 
fendant. So far as the merits of the suit 
are concerned, the points in issue are the 
very same asthe points in issue between 
the predecessors-in-title of the parties in 
Suit No. 72 of 1901. The plaintiff seeks to 
re-open the old controversies upon the 
ground that the compromise, dated August 
20, 1904, which terminated the suit of 1901, 
was obtained bya fraud practised upon 
Qadir Jahan Begam by one Sharafuddin 
Husain jn collusion with Udit. The 
particulars of fraud are set forthin paras. 
17, 19, 20 and 22 to 27 of the plaint. 

The learned trial Judge has decided the 
issue of fraud (issue No. 6) in.the plaintiff's 
favour. In consequence of this finding the 
plaintiff is enabled to re-open all the ques- 
tions which were raised in Suit No. 72 
of 1901 between Qadir Jahan Begam and 
Udit. 

Although the issue regarding fraud has 
been decided in the plaintiff's favour, all 
the other important issues have been de- 
cided against the plaintif. The learned 
Judge has held that the alleged conversion 
of Raja Sarabjit Singh has not been proved, 
end that he never married Qadir Jahan 
Begam as alleged, and that although the 
plaintiff is thenatural daughter of Raja 
Sarabjit Singh by Qadir Jahan Begam, she 
isnot a legitimate daughter. The learned 
Judge has further found that Udit was a 
legitimate son of Raja Sarabjit Singh 
and that the will of July 1, 1893, in 
favour of Qadir Jahan Begam is invalid 
on several grounds. He has, therefore, dis- 
missed the plaintiff's suit upon the 
merits. eee 

The appeal has been very fully argued ' 
before us. The learned Counsel for the . 
appellant has challenged all the material - 
findings of the trial Judge .which are ad- 
verse to his case. The respondents on the 
other hand have attacked the finding of 
the trial Court on the question of 
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By consent of parties all the oval and 
documentary evidence produced in Suit 
No. 720f 1901 has been admitted in 
evidence in this suit. Some evidence pro- 
duced inthe mutaticn case, and in the 
plaintifi’s Soit No. 58 of 1906, has also 
been produced as evidence in this suit. 
The printed record is so bulky that it 
has been found necessary to divide it 
into no less than thirteen volumes. 

Plaintiff No. 2 is a transferee from 
plaintiff No.1 ofashare in the property 
in suit and his title depends entirely upon 
the tille of the plaintiff No.1. When we 
speak of “the plaintif” or “the appellant” 
in this suit we refer to plaintiff No. 1. 
Similarly when we refer to “the defendant” 
we meen defendant No. 1 Raja Harnam 
Singh, the principal defendant, who died 
during the pendency of the appeal. His 
nephew and widow, defendants Nos. 2 
and 3, are his legal representatives. 

The learned Advocate for the appellant 
argued that he had been prejudiced by 
the fact that the bulk of the oral evi- 
dence in this suit was recorded by a 
learned Judge of this Court, Mr. Justice 
Nanevutty, but at a late stage in the trial 
the Chief Judge ordered that the case be 
transferred to’ his own. Court for trial. 
The learned Chief Judge, therefore, who 
delivered judgment had not the advantage 
of seeing the demeanour of the witnesses 
in Court. Itis true that the Chief Judge 
took over the trial of the suit at a late 
stage. Mr. Justice Nanavutty heard the 
opening. addresses of the Counsel on both 
sides, settledthe issues end recorded the 
whole of the plaintiff's oral evidence and 
recorded about half of the defendant's oral 
evidence. He was engaged in the trial for 
about eighteen months before the Chief 
Judge transferred the suit to himself for 
trial. In our opinion the plaintiff has not 
been prejudiced by reason of the transfer. 
It is noteworlhy that although the defend- 
ant objected strenuously to the transfer, 
and even suggested that the learned Chief 
Judgehad-no jurisdiction to transfer the 
case tohisown Court at. that stage, the 
plaintiff raised no objection. As the 
legality of the transfer has not been 
questioned before vs by either party, we do 
not feel called uponto express any opi- 
nion regarding. its propriety. Asa matter 
of fact the decision of every important 
issue, including the issue of fraud, turns 
mainly upon a consideration of documen- 
tary evidence. For this reason the fact 
that the learned Judge who delivered 
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judgment did not himself record the bulk 
of the oral evidence doesnot seem to be 
of great impogtance. The eppellant’s 
learned Counsel- has also complained that 
many of his most important documents, e. g. 
(Ex. 1) the nikahnama; (Ex. 2) the will 
execuled in 1882; (Ex. 3) the will executed 
in 1893 and (Ex. 6) the will executed in 
1898, have been endorsed by the learned 
trial Judge. “Genuineness not proved 
Rejected”. These endorsements were all 
dated February 15, 1933, which is the date 
of delivery of judgment. So the Counsel 
hed no opportunity of showing cause 
against the rejection of the documents. 
In our opinion it was not sirictly correct to 
endorse these documents as “rejected”. 
For example, the execution of the will of 
1893 (Ex. 6) was sworn to by one of the 
atlesting witnesses Miran Sahib alias 
Kasim Husain and by one Muhabbat Rei. 
Several other witnesses deposed to the. 
genuineness cf the Raja's signature. A 
handwriting expert Mr. Bennet also gave 
his opinion that the signature of Raja 
Sarabjit Singh onthe will wasa genuine 
signature. In the circumstances we think 
that sufficient formal or prima facie prcof 
of execution was produced for the purpose 
of edmitting the dccument in evidence. 
As a matter of fact the learned trial 
Judge held that the signature of the Raja 
was genuine. Nevertheless he endorsed 
the document “Genuineness rot proved— 
Rejected”. Under O. XIM, r. 7, sub-r. (2), 
document which 
evidence should not 
form part of the record and should be re- 
turned tothe person producing it. If this 
procedure had been followed, then no dcubt 
the plaintiff would have had a genuine 
grievance. As a matter of fact, however, 
the learned Judge did not return the ‘“re- 
jected” dceuments to the plaintiff but al- 
lowed them to form part of the record. He 
has indeed fully discussed them in his 
judgment and hastreated them, for all 
practical purposes, as if they had been 
admitted in evidence.. The documents 
were only nominally “rejected” but they 
were not treated as such. In our opinion, 
therefore, the plaintiff has in no way been 
prejudiced. No authority has been shown 
to us regarding the correct procedure to be 
followed in respect of a relevant document 
the genuineness of which isthe subject of 
conflicting evidence. The language of 
O. XII, r. 7,Civil Procedure Code, and of 
rr. 38 and 39 of the Oudh Civil Rules, shows 
that the document must be either placed 
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on the record or returned to the person He also refers to the lectures on 
producing it. There is no alternative. Muhammadan Law by Shama Charan 


Now it seems highly desirable or even 
necessary for the ends of “justice, that a 
disputed document (e.g. Ex. 6 in the pre- 
sent suit) should be placed on the record 
and should not be returned to the person 
producing it. It seems, to follow, there- 
fore, that, as soon -as formal or prima facie 
evidence of its - genuineness has been 
given, it should be endorsed as “admitted 
in, evidence” and placed on the record. 
Subsequently the Judge might find, upon 
a consideration of the whole evidence, 
that the document was a forgery, or that 
its genuineness was not proved to his satis- 
faction. In that event the Judge should, in 
order to avoid any possible misunderstand- 
ing add a further endorsement “genuine- 
ness nob established” cr words to that 
effect, but he should not endorse it as 
“rejected” which implies that the docu- 
ment should not form part of the record 
and should be returned to the person pro- 
ducing it. The question of the correct 
procedure is, however, a matter of technical 
rather than of practical importance, «as 
we have already shown that the eppellant 
has not been prejudiced by the procedure 
adopted in the present case. 

We will first take up the important issue 
whether Raja Sarabjit Singh was converted 
to Islam. 

[Their Lordships considered the evidence 
regarding the conversion and held that the 
conversion was not proved. Their Lord- 
ships continued. ] 


An argument advanced by the learned 


Advocate for the respondent in disproof 
of the alleged conversion is based upon 
a legal proposition which requires con- 
sideration. He argues that if Raja Sarab- 
jit Singh had embraced Islam this would 
result in the dissolution of his marriage with 
his Hindu wives. It is abundantly proved 
thatthe Raja considered his marriage with 
his Hindu wives to subsist and they also 
treated the marriage as subsisting. It is 
argued, therefore, tnat the conduct of Raja 
and of his Hindu wives in treating their 
marriage es subsisting shows that the 
Raja could not have been converted. 

The learned Advocate relies upon 
Baillie’s Muhammadan Law, page 30, where 
we find the following paragraph: — 

“With regard to unbelievers who are not kitabees 
their marriage is cancelled by the conversion of 
either of themtothe foith of Islam; immediately, 
if the conversion is before connubial intercourse 
but not till the expiration of the iddut, if such 
intercourse has taken place,” 


Sircar at page 315, para. 419, where we 
find the law laid down to the same effect. 
It appears to us, however, that this state- 
ment of the law applies only to foreign or 
non-Islamic countries. The alleged con- 
version took place in the province of Oudh 
under the reign of King Wajid Ali Shah. 
The State religion, therefore, was the re- 
ligion of Islam andthe Raja must have 
been regarded, from the point of view of 
Muhammadan Law, as an “infidel subject”. 
The law applicable to his case is laid 
down in thenext paragraph at page 30 
in Baillie’s Digest showing that when a 
zimmee orinfidel subject embraces the 
faith of Islam, his marriage is . sustained 
as to all his wives if he has no more than 
four wives, As the Raja had only two Hindu 
wives at the time of his alleged conver- 
sion, his marriage tthe two wives must 
be keld to have subsisted. The -law his 
also been laid down in Tayabji’s Muhem- 
madan Law at para. 19f-A, as follows:— 

“Where persons, not governed by Muhammadan 
Law, contract, or otherwise celebrate a valid 
marriage in accordancs with a system of law other 
than Muhammadan Law, the marriage. and ity dis- 
solution will be subject, in British India, to the 
provisions of that other system of law, and not to 
Muhammadan law, notwithstanding that one of 
the parties to the marriage has after being s9 
married become a convert to Islam”. 

This statement of the law is based upon 


the case of Budausa Rowther v. Fatma 
Bi, 26 Mad. L. J. 260 (1) It 
appears therefore that under the 


rules of Muhammadan Law applicable to 
Islamic States, and also under the law ap- 
plicable to British India, the mere fact of 
Barabjit’s conversion would not result in 
the dissolution of his marriage with his 
Hindu wives. Under the Hindu Law 
apostacy or conversion to any faith does 
not affect the dissolution of marriage 
between Hindus. This proposition is clearly 
supported by the ruling cited. We may 


also refer to the case of In the matier 
of Ram Kumari, 1. L. R. 18 Cal. 
p. 264 (2). In our opinion, therefore, 


there is no force in this argument because 
the proposition that the Raja's marriage 
with his Hindu wives was automatically 
dissolved by his alleged conversion is not 
correct. 

For the reasons already stated we have 
no hesitation whatever in finding that the 
alleged conversion of the Raja is nos 

(1) 23M L J 280; 22 Ind, Cas, 697; 15 M L T 1073 
GSL) M W N 278, 

(2) 18 Q 264, 


proyed, and we agree with the trial Court 
in finding .that he remained a Hindu 
throughout his life. 

We will next take up the question of 
the parentage of Udit Narain Singh. The 
defendant's cess is that he was the son 
of Raja Sarabjit Singh by his wedded 
wife Rani Gulab Kuar. The plaintiffs 
case is ihat he was not the son of Sarabjit 
Singh, and that he was not born of Rani 
Gulab Kuar, but was an Ahir boy who 
was brought up by Rani Gulab Kuar and 
she falsely represented that he was her son 
by the Raja. In our opinion the plaintiff's 
version is very difficult to accept. 

[Their Lordships after considering the 
possibilities continued. ] . 

The earliest documentary evidence on 
this point is-to be found in Exs. A-33 
to A-36 which ere connected with. the ap- 


plication made by Sarabjit Singh for the . 


conferment..of the title 
British Government. 
to be a copy of an application 
made by Raja Sarabjit Singh dated Janu- 
ary 18. or 28, 1862, stating that his an- 
cestors hed for several generations enjoyed 
the title of Raja.and he mentions that he 
is sending sixteen sanads and one pedigree 
as proof of his claim. The application 
purports to be submitted through Radha 
Krishna, Karinda of the Raja, Exhibit A-35 
purports to be a copy of a pedigree sent 
in connection with the application men- 
tioned above. The pedigree gives. the 
line of descent of Raja Sarabjit Singh 
from Chaudhri Ram Singh who lived in 
the reign of the Emperor Alamgir and 
below the name of Raja Sarabjit Singh, the 
name of Udit Narain Singh is written, 
clearly meaning that Udit Narain Singh 
was the son of Raja Sarabjit Singh. The 
learned Counsel for the appellant has con- 
tended that the genuineness of these two 
documents has not been proved and can- 
not be presumed under s. 90 of the Indian 
Evidence Act. The originals of these 
documents have not been produced. The 
documents were kept in the records of the 
Deputy Commissioner's Office at Bara 
Banki and it is proved that the file con- 
taining the documents was weeded out. 
Certified copies of the documents have 


of Raja by the 


been produced in evidence and such copies . 


are no doubt admissible under s. 65 for 
the purpose of proving the contents _of 
the original documents. The question 
is whether the genuineness of the original 
documents can ‘be presumed under s. 90. 
This question was considered in Chandi 
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Exhibit A-34 purports” 


iie: 
Singh's case and it wes held, on the . 
strength of certain rulings, that the genu- 
ineness of the original documents could be 
presumed. The Yoamed Counsel for the 
appellant has, however, referred us to a de- 


cision cf their Lordships of the Privy 
Council in Kunwar Basani Singh v. Kun- : 
war Barij Raj Saran Singh, 62 1. 
A. 180 (3) which has expressly 
overruled the decisions in Khetter 
Chunder Mookerji v. Khetter- Paul - 
Sreeterumo, I. È. R..5 Cal. 886 (4), 


-Ishri Prasad Singh v. Jas Kunwar, I. L. R. 


22 All. 294 (5), Dwarka Singh v. Ramanand 
All. 692 
(6) and has expressly approved of the deci- 
sion in Shri Puja v. Kanhayalal, 15 Nag. L. 
R: p. 192 (7) in which the contrary view had 
been taken. Their Lordships have held that > 


-s. 90 of the Indian Evidence Act requires 


the production to the Court ofthe partitcular 
document in regard to which the Court 
may make the statutory presumption. If > 
the document produced is a copy, admit» . 
ted under s. 65 es secondary evidence, - 
and it is produced from proper custody 
and is over 30 years o!d then the signs- 
tures authenticating the copy may be pre- 
sumed to be genuine, but the produc- . 
lion of & ecpy is not sufficient to justify 
the presumption of due execution of the 


. original under s. 90. In view of this pro- . 


nouncement of their Lordships it appears 


-to us that we cannot presume the genuvi- 


neness of the originals of Exs. A-34 and `. 
A-35 and therefore we cannot base any 
argument upon those documents. Fortunate- 


.ly these exhibits are not the most im-' 


portant documents in the case. i 
[Their Lordships further considered the 
documentary evidence on the point and 
continued]. ' 
Looking at the evidence as a whole we 


. find it clearly proved that Udit was the . 


son of Raja Sarabjit Singh by his wedded - 
wife Rani Gulab Kunwar. : 
The next question is whether Qadir 
Jahan Begam was lawfully married to. 
Raja Sarabjit Singh. If the Raja had 
not embraced the religion of Islam and 
had remained a Hindu, as we have al-- 
(3) 62 I A160; 156 Ind. Cas. 864;8 R P C 4: 1935 


OL R 461; (1935) O W N 759; (1935) M W N 768; 


1935 A L R 789; Í B R 761; A I R 1935 P O 132; (1935) 
A L J 847; 39 O W N 1057: 69M L J 225; 42 L W 231; 
16 P L T 669; 37 Bom. L R 805; 37 PLR 6l4; 57 A 
494 (P 0). 

(4) 50 886, 

5) 22°A 294; A W N 1900, 82. 

8 41 A-692; 51 Ind. Cas. 275;17 A LJ 711;1UP 
LR(A8l. |. 
(7) 15 N L R 192; 53 Ind. Cag, 947, 


1936 


ready found, then there could be no ques- 
tion of his lawful marriage to Qadir Jahan 
Begam. The question nfust be considered 
on the assumption that the Raja had been 
converted to Islam. 

[Their Lordships considered the documen- 
‘tary and other evidence on the point and 
-continued. | 

The appellant has relied strongly on the 
acknowledgment of the Begam as wife, 
and the acknowledgment of the plaintiff as 
daughter, as raising a presumption of a 
valid marriage. No such presumption can, 
in our opinion, be raised when the mar- 
rigeis disproved. If our finding regarding 
the alleged conversion is correct, then ob- 

. viously no marriage between the Raja and 
the Begum was possible and no acknow- 
ledgments could legalize a marriage which 
“Was not legally possible. 

We agree with the trial Court in find- 
ing that the alleged marriage of the Begam 
to the Raja in not proved, and in our 
opinion, the parties did not even go through 
the form of a marriage in 1872. 

We next have to consider the validity 
of the will (Ex. 6) which purports to have 
been executed by Raja Sarabjit Singh in 
favour of Qadir Jahan Begam on July 1, 
1896. The validity of this willis challeng- 
ed on every possible ground. Due exe- 
cution, attestation 
all denied. Itis also alleged that the Raja 
was no: of a sound disposing mind at the 
time of execution, and that, if he did exe- 
cute it, he was induced to do’ so under 
undue influence practised by Qadir Jahan 
Begam. 

We will first take up the question of 
the testamentary capacity of the executant. 

[After discussing the evidence their Lord- 
ships held that the Raja was not in acon- 
-dition fit for executing the will.] 


In our opinion no Court of justice could 
give effect to such a will, executed by 
“a man who was 70 years of age and com- 
pletely in his dotage, suffering from senile 
demeatia, almost blind and physically 
helpless; the will being in favour of a con- 
` cubine who kept him completely under 
her influence and control. 


In view of our findings on the question 
of the Raja's testamentary capacity, and 
. of the undue influence practised by the 
. Begam, the questions of due execution, 
attestation and registration lose much of 
their ‘importance. 

[Their Lordships held that there was 
no proper attestation.] 
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a 

In any case we are: clearly of opinión 
thet no effect can be given to this-will:on 
account of want of testamentary. capacity, 
and on account of the exercise of undte in- 
fluence and on account of want of proper 


- attestation. 


If the will Ex. 6 in favour of Qadir Jahan 
Begam is held to be valid, then the further 
question arises. whether the plaintiff is 
entitled to inherit her mother’s estate. If 


‘the Begam was not lawfully married to the 
‘Raja, then the property in the hands of the 


Begam will cease to be an “estate” and in- 
heritence will not be governed by the pro- 
vision of the Oudh Estates Act but by the 
personal Jaw of the parties. Under the 
Shia Muhammadan Law, the plaintiff, as an 
illegitimate daughter, is not an heir to her 
mother’s estate. This proposition is undis- 
puted. 

The plaintiff has an alternative claim as 
a legatee under a so-called “testamentary” 
clause contained in para. 10 of the sale-déed 
(Ex. 26) executed on November 7, 1902. 
We think itis quite clear that this clause 
does not amount toa devise and was never 
intended to operate as a devise in the plaint- 
iff's favour. The clause was merely intend- 
ed to safeguard the purchasar of the pro- 
petty against any possible claim by the 
plaintiff. The plaintiff affixed her seal on 
the sale deed to show that she was bound 
by its provisions. As we cannot interpret 
the clause as amounting to a testamentary 
disposition, it is unnecessary to consider 
whether a testamentary disposition con- 
tained in an irrevocable document, such a 
a sale deed, can operate as a will. 


“The next question is whether the plaintiff 
is entitled to sue for 6 annas, out of the 16 
annas of his estate, by reason of the fact that 
Qadir Jahan Begam sold her title to 6 annas 
to certain other persons. Under Exs. 26 
and 27 Qadir Jahan Begam sold 8 annas of 
the property to certain persons for the pur- 
pose of financing the litigation. Under 


Exs. 133 and 174 she recovered 2 annas oul 


of the 8 annas sold. In 1901 she instituted 
a suit against the purchasers for cancella- 
tion of the sale deed (Ex. 26) but this suit 
was dismissed in default. The result that 
the sale deed (Ex. 26) was held good 
in respect of 6 annas share. It is immaterial 
how much of the consideration actually 
passed. We find that the plaintiff has no 
title to sue for the 6 annas share which ‘has 
been sold. No further points have’ been 
argued on behalf of the appellant. |... 

On behalf of the respondent the trial 


Fad 


Court's finding on the question of fraud hes 
‘been vigorously attacked. 

[Their Lordships after going through the 
evidence on the point continued.] 

Taking the view that the disputed docu- 
ments are genuine weagree with the learn- 
ed irjal Judge in holding ihat the plaintiff 
has established collusion between Udit and 
Sharfuddin with reference to the conduct 
of the plaintiff's suit of 1901. 

The learned Advocate for the respondent 
has argued at length that many facts con- 
nected with the suit are inconsistent with 
the theory of fraud. He argues that it is un- 
likely that Sharfuddin would have made 
applications for the appointment of a Re- 
ceiver or for an injunction to restrain Udit 
from alienating the estate. Moreover, the 
production of the “K” series of documents 
isdifficult toexplain on the theory of col- 
lusion. Although there is some force in 
these argumenis we think the explanation 
is that Sharfuddin had to keep up an ap- 
pearance of conducting the suit vigorously 
on behalf of the plaintiff. Moreover, he was 
not only legal adviser. There were other 
persons helping the plaintiff in the conduct 
„of the suit,and the transferees were also 
concerned. It is quite possible, therefore, 
that several things were done on behalf of 
the plaintiff contrary to the wishes of Sharf- 
uddin. He might not have been able to 
oppose certain proceedings without exposing 
the secret that ke was in collusion with the 
defendant. Whatever the explanation may 
be, we do not think that any apparent im- 
probabilities can outweigh the positive evi- 
dence of fraud contained in the documents. 
We agree with the trial Court in finding 
the issue of fraud in the plaintiff's fevour. 

The result of our findings on the merits 
of the cage is that the plaintiff's suit must 
fail, and we accordingly dismiss the appeal 
with costa, 


D. Appeal dismissed. 
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Legal Practitioners Act (XVIII of 1879), 9s. 13 
(b) (f)—Conviction under Burma Village Act for 
not removing stack of hay-~Whether discloses defect 
in character-—Conviction under 3. 228, Penal Code 
(Act XLV of 1860)—Improper behaviour before 
MagistrateAction sought tobe taken under a, 13— 
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Duty of Court to consider setting in which Pleader 
acted. 

Where a Pleader is convicted under the Burma 
Village Act for note removing a stack of hay from 
his compound in spite of a resolution under the 
Act, the conviction does not disclose a defect of 
character which unfits him to bea Pleader and the 
Court will not take any disciplinary action under 
s. 13, Legal Practitioners Act in respect of that 
charge, i 

But where his conduct in snatching certain 
papers and in making improper expressions before 
a Magistrate are made the subject of criminal 
charges against him under s. 228, Penal Code, and 
he is convicted therefor, in proceedings under s. 13, 
Legal Practitioners Act, in considering his acts and 
words, it is right and sensible that the Court should 
consider the setting in which he actad as he did 


and the Court should act having regard to the 
setting in which the incident occurred, 
Held, that justice and mercy would alike be 


satisfied by ordering the Pleader to be suspended 
from practice for three months. 


Mr. U Kyaw Myint, for the Respondent. 

Page, C. J.—In this case U Hla Than, 
a lower grade Pleader at Mindon, has 
been called on to show cause why he 
should not be suspended from practice or 
dismissed from his position as a Pleader. 
under s. 13 (b) and (f) Legal Practi- 
tioners Act. He has been skilfully re- 
presented by U Kyaw Myint, who has 
shown great good sense in the line he has 
adopted on behalf of his client. He does 
not pretend that ihe respondent was not 
properly convicted of two offences, but he 
has pointed out that this is not a case 
in which the parties concerned were un- 
known to each other, and. that the cir- 
cumstances in which the offences were 
ccmmitted were such thet the respondent, 
might have been in a state of consider- 
able irritation end mental upset which 


- induced him to commit acts which in 


normal circumstances he would not have 
done. Under the Burma Village Act in 
February 1935, a resolution was passed 
that for the purpose of preventing fire in 
the village an inhabitant must not keep 
any stack of hay in a place in which it 


“might cause danger to persons or property. 


U Hla Than kept a stack of hay in the 
compound in which he lived, and on 
February 15, 1935, because he did not 
remove the stack of hay: from his com- 
pound, U Po Thet, the headman, fined him . 
Rs. 5 under the Village Act. It so hap- 
pened thatthe Sub-Divisional Officer who. 
was also the Sub-Divisional Magistrate, was 
at the time on tour, and he came to the 
village on February 16, the day after the 
headman U Po Thet had fined U Hla Than 
Rs. 5. It appears that U Hla Than rightly 
or wrongly was not disposed to remove 


“ 
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the stack of hay, and U Po Thet there- 
upon filed a complaint out of hand before 
the Sub-Divisional Officer in his capacity 
as Sub-Divisional Magisigate in respect of 
the failure of U Hla Than to comply 
with the resolution passed for the purpose 
of preventing fire. The evidence of U Po 
Thet on this complaint was supported and 
corroborated by the Myook U Tha Dan, 
who occupied the dual capacity of Myook 
and Township Magistrate. Upon the evi- 
dence of U Po Thet and U Tha Dan, the 
Sub-Divisional Magistrate convicted U Hla 


. Than and sentenced him to seven days’ 


rigorous imprisonment, and U Hla Than 
was forthwith hailed off to jail at Tha- 
yetmyo, 40 miles away. 

Now, that he was rightly convicted is 
not disputed. But I have no doubt that 
U Hla Than was greatly upset by the 
doom that had befallen him. He served 
the seven days’ rigorous imprisonment, but 
forthwith lodged an appeal against the 
conviction. The question then arose whe- 
ther an appeal lay, but the matter was 
strenuously contested as between the 
headman, U Po Thet, and U Hla Than, 
and eventually it was held that U Hla 
Than was entitled toappeal. The appeal 
was heard by the Sessions Judge of 
Thayeimyo, and dismissed on May 25, 1935. 
That conviction is the subject of the first 
two charges in respect of which U Hla 
Than has been called upon to show cause. 
My learned brother and I are satisfied that 
the conviction did not disclose a defect of 
character which unfitted U Hla Than to 
be a Pleader, and the Court is not dis- 
posed to take any disciplinary action under 
s. 13 in respect of that charge. Now, 
between the conviction of the respondent 
on February 16, and the dismissal of the 
appeal on May 25, it is only natural that 
the relations between the respondent, the 
headman, U Po Thet, and the Myook U 
Tha Dan, should have been strained and 
soured. On May 2, however, the three 
protagonists in the prevention of fire case 
were: also concerned in the criminal trial 
of one Aung Tun. But the relative posi- 
tion of the parties was not the same. The 
Myook U Tha Dan was now sitting as a 
Magistrate in his capacity as Township 
Magistrate, and U Po Thet was giving 
evidence against Aung Tun, who was de- 
fended by the respondent. 

It appears from the report of the Dis- 
trict Judge that proceedins in this Town- 
ship Magistrate's Court: were not conducted 
with the ceremony or solemnity that one 
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would wish and expect to find in a Court 
of Jaw. Indeed, after a scene in the Court, 
to which I shall refer in a moment, be- 
tween U Po Thet, the headman, and the 
respondent, the Magistrate adjourned the 
hearing of the trial for ten minutes and 
then he took the opportunity of having 
lunch on the Bench. That shows that there 


‘was a certain informality in the manner 


in which U Tha Dan conducted cases in 
his Court. That, of course, would not 
justify the Pleader in not behaving with 
due decorum or in failing to show proper 
respect to the Magistrate. Now, in the 
course of his evidence, the headman re- 
ferred to some notes which he had made 
in connection with the case, and the res- 
pondent claimed that he was entitled to 
see the notes, and when U Po Thet did 
not hand them over to him, the respon- 
dent snatched them out of the ` witness's 
hand. That was a most improper course 
for him to have taken. Thereafter the 
Magistrate, as I have stated, adjourned 
the Court for ten minutes in order that 
the persons concerned should have an 
opportunity. of recovering their temper. 
When the hearing of the case was resum- 
ed, the respondent asked the Magistrate 
to allow him to have U Po ‘Thet’s notes 
of which the Magistrate had taken posses- 
sion before the adjournment. The Magis- 
trate then handed the notes to the respon- 
dent who said: “These are not the same 
papers. You have changed these for other 
papers.” Again, that was a most impro- 
per remark for the respondent to have 
made. The learned Magistrate denied that 
he had done any such thing and directed 


his clerk to look for the papers on the 


Bench, whereupon the respondent remarked: 
“The headman and the Township Magis- 
trate are determined to put Aung Tun in 
jail between them.” | 

The conduct of the respondent in snatch- 
ing the papers from U Po Thet and in 
making the above statements to the Magis- 
trate were then made the subject of two 
criminal charges against him under s. 228, 
Indian Penal Code, and in respect of these 
two charges, he was convicted and sent- 
enced to a fine, which was sub- 
sequently reduced on appeal to Rs. 10 
for each offence. It is in respect of his 
conduct in this connection also that he 
has been called to show cause why dis- 
ciplinary action should not be taken against 
him under s. 13. Now, if the respondent 
had acted in the way that he did, which 
was highly improper and unbecoming a 
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member of the legal profession, in normal 
circumstances in which the persons con- 
cerned were allat arms’ length, it cannot 
be doubted that the Court would have 
taken a very serious view of the respon- 
dent’s conduct. But each case turns on 
its own facts, and in considering his acts 
and words, it is right and sensible that 
the Court should consider the setting in 
which he acted as he did. In this written 
statement, the respondent submitted that 
he was 


_“only a vernacular pleader of the lower grade, of 
little experience and without any training. He 
has never lived or worked in any civilized part 
of Burma, and Mindon being a very backward 


tract, away from civilization, he knows no etiquette - 


nor good manners of the honourable profession.” 

_ The learned District Judge, U Kyaw U, 
in an admirable report of what had taken 
place, observed that as the respondent had 
been practising as a lower grade Pleader 
since 1928 it was “high time that he 
should know what he calls ‘etiquette and good 
manners of the honcurable profession’.” 
and of course the District Judge is per- 
fectly right. If the District is in a back- 


ward state it is the respondent's duty, as > 


an educated man and a Pleader, to en- 
deavour to improve the social manners of 
the District in which he lives. At the sume 
time I do think that that was the real reason 
why ihe respondent acted as he did, 
and I think it more than probable that 
if the headman, U Po Thet, and the Myook 
U Tha Dan, had not been concerned in 
the pending proceedings in which the res- 
pondent had been sentenced to seven 
days’ rigorous imprisonment and against 
the conviction in which he was at the time 
vigorously prosecuting an appeal, he 
would not have lost his head, as un- 
. doubtedly he did, in the course of the case 
in which he was defending Aung Tun. That 
he acted with impropriety is manifest, and 
U Kyaw Myint, his learned Advocate, very 
properly was unable to contend that some 
disciplinary action ought not to be taken 
against him, because, if nothing further 
was done in connection with this matler, 
it would go forth in the District to which 
the respondent lives, that a lower grade 
Pleader could with impunity insult any 
Magistrate before whom he appears. At 
the same time we are.not disposed to take 
the serious view, which otherwise would 
have commended itself to us, of the res- 
pondent’s conduct, having regard to the 
s.tting in which it cecurred. The respon- 
dent will learn from what has happened 
in this case that he must control his 
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temper, and must act with respect and 
propriety towards the Court in any case in 
which he happens to he practising. 

The learned District Judge suggested 
that in the circumstances, U Hla Than 
should be suspended from practice as a 
Pleader for one year. Wethink that such 
an order would go too far, and on the 
whole we are of opinion that justice and 
mercy alike would be satisfied by order- 
ing that U Hla Than be suspended from 
practice as a Pleader for a period of three 
months. 

Mya Bu, J.—I agree. 

N. Order accordingly. 


ed 


OUDH CHIEF COURT 
First Civil Appeal No. 36 of 1934 
April 7, 1936 
Kina, C. J. AND Zra-ut-Hasan, J. 
DRIGPAL SINGH-—P LAINTIFE—APPELLANT 
versus 
KALKA SINGH AND otanrs—Derenpants-— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
v. 6—Mortgage suit compromised—-Mortgage money 
to be paid within one year—Morigaged property 
made liable—No stipulation for personal decree in 
case property proving insufficient—Compromise silent 
on point—Held, mortgagee not debarred from applying 
for personal decree. 

A mortgage decree was passed upon the basis 
of a compromise between the mortgages and defen- 
dants Nos. 2 t 7 who were the transferees from 
defendant No. 1, the mortgagor, The compromise 
provided that a decree for Rg. 12,000 odd besides 
costs of the suit and pendente lite and future 
interest should be passed in favour of the plaintiff 
against the defendants, and the mortgaged property 
should be held liable therefor, The stipulated 
period for payment was one year, The compromise 
further provided that if the defendants did not 
pay the decretal emount within one year, then 
they would not be entitled to deduct Rs. 1,000 


‘which the plaintiff had relinquished, and it would 


be included in the decree with interest at the rate 
of 10 per cent. per mensem and the mortgaged pro- 
perty would te held liable therefor: 

Held, that the compromise was silent on the 
question whether the decree-holder would be entitled 
to a personal decree in the event of any balance 
remaining due to him after the sale of the mort- 
gaged property. But there was nothing in the 
terms of the compromise to indicate clearly that 
the mortgagee had given up his right to a per- 
sonal decree, to which he wos legally entitled. In 
such circumstances the terms of the compromise 
should not be held as prohibiting the mortgages 
from applying for a personal decree under O. XXXIV, 
r. 6, Civil Procedure Code, in the.event of the debt 
not being satisfied out of the mortgaged property 
unless the language of the compromise makes it 
clear that the mortgagee had consented to forego 
this remedy. There was nothing in the compromise 
to show this clearly. Tribent Singh v. Mukammad 
Musharraf Ali (1), explained and distinguished. 
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F. C. A. against the decree of the Subordi- 
nate Judge of Malihabad, Lucknow, dated 
December 16, 1933. 

“Mr. P. L. Varma, for tae Appellant. . 

Judgment.—This is an appeal against 
an order rejecting an application for pass- 
ing a personal decree under O. XXXIV, 
r. 6, Civil Procedure Code, against the mort- 
..gagor for the balance of the mortgage 
money. 

The mortgage decree was passed upon 
the basis of a compromise between the 
mortgagee and defendants Nos. 2 to 7 who 
were the transferees from defendant No. 1, 
the mortgagor. The compromise provided 
that a decree for Rs. 12,000 odd besides 
costs of the suit and pendente lite and 
future interest at the rate of 10 per cent. 
per mensem should be passed in favour of 
the plaintiff against the defendants, and the 
mortgaged property should be held liable 
therefor. The stipulated period for pay- 
ment was one year. The compromise fur- 
ther provided that if the defendants did not 
pay the decretal amount within one year, 
then they would not be entitled to deduct 
Rs. 1C00, which the plaintiff had relinquish- 
ed and it would be included in the decree 
with interest at therate of 10 per cent. per 
mensem and the mortgaged property would 
be held liable therefor. 

A decree was passed in terms of the com- 
promise both against defendants Nos. 2 to 7, 
who were parties to the compromise, and 
also ex parie against defendant No. 1 who 
did not contest the suit. The decree ex- 
pressly authorised the decree-holder to apply 
for a personal decree under O. XXXIV, 1. 6. 

After the property had been sold in exe- 
cution of the decree for sale, a balance of 
about Rs. 2,890 remained due. The decree- 
holder then applied on September 8, 1933, 
for having a personal decree passed against 
the defendants under O. XXXIV, r.6. The 
defendants Nos. 2, 8, and 5 to 7 on the other 
hand made an application for amendment 
of the decree by the exclusion of the clause 
giving aright to a personal decree under 
. O. XXXIV, rx. 6. 

The learned Subordinate Judge allowed 
the amendment, holding that, the decree 
was notin accordance with the compromise 
and consequently dismissed the decree- 
holder’s application for a personal decree 
under O. XXXIV, r. 6. 

The decree-holder comes up in appeal 
against the order rejecting his application 
fora personal decree, and applies in revi- 
sion against the order allowing the amend- 
ment of the decree. 
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It is argued on the merits that the terms 
of the compromise do not exclude the mort- 
gagee’s right to a personal decree against 
the mortgagor, in the event of the mortgage 
money not being satisfied by sale of the 
mortgaged property. We think there is 
much force in this contention. The com- 
promise issilent on the question whether 
the decree-holder would be entitled toa 
personal decree in the event of any balance 
remaining due to him after the sale of the 
mortgaged property. But there is nothing 
in the terms of the compromise to indicate 
clearly that the mortgagee had given up his 
tight to a personal decree, to which he was 
legally entitled. The suit was brought well 
within time for enforcing the personal 
remedy against the mortgagor. In such 
circumsiances we think that the terms of 
the compromise should not be held as pro- 
hibiting the mortgagee from applying for 
a personal decree, in the event of the debt 
not being satisfied cut of the mortgaged 
property unless the language of the com- 
promise makesit clear that the mortgagee 
had consented to forego this remedy. There 
is nothing inthe compromise to show this 
clearly. | 

The learned Suburdinate Judge relied upon 
the ruling of Tribent Singh v. Muhammad 
Musharraf Alt, 80. W. N.1121 (1) but we 
think that this ruling is distinguisheble upon 
the facts. In that case also the parties had 
entered into e compromise and the defendant 
had agreed to pay to the plaintiff the full 
amount of the suit together with half of the 
costs of the suit by a certain specified date 
and had agreed that a decree against the 


‘morigeged property be passed according to 


the compromise. The learned Judges found 
nothing in the compromise to indicate an in- 
tention on the part of the defendant to make 
himself personally liable for any belance 
which might remain unpaid after the mort- 
gaged property had been sold. 

The important point of distinction is ihis 
that in the case cited it was admitted that 
at the date of the suit the right of the plain- 
tiff to obtain a personal decree had already 
become barred by time. This was a circum- 
stance which weighed strongly with the 
learned Judges. Very naturally they held 
that in such circumstances, if the parties 
intended that the defendant should be made 
personally liable for any deficiency arising 
after the sale, they should have made clear 
and express provision to that effect. We 
have nothing to say against the reasoning 


(1) 8.0 W N 1121; 131 Ind. Cas, 1099; Ind. Rul, 
(1931) Oudh 417- A IR 1931 Oudh 422, 
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or decision in that case but it does not apply 
' tothe facts of the present case, where the 
plaintiff's right to a personal decree had 
not become barred by time. We think that 
the principle of interpretation to be followed 
inthe present case is that if it had been 
intended that the plaintif should forege 
“his existing right toa personal decree, the 
parties should have provided expressly or 
by necessary implication that the personal 
remedy should be barred. In the present 
case there is nothing in the compromise 
clearly indicating that the plaintiff should 
lose his right toa personal decree against 
the mortgagor, in the event of any balance 
remaining due after the gale. In our opin- 
ion, therefore, the decree which purported 
to have been passed in terms of the compro- 
mise and which did provide for a personal 
decree under O. XXXIV, 1.6 was not con- 
trary tothe terms of the compromise but 
was in accordance with the intention of the 
parties. 

Taking this view ‘of the terms of the com- 
promise it is unnecessary for us to consider 
the other points which have been raised on 
behalf of the appellant. We must, however, 
note thatthe contention that defendant Nos. 
2 to 7 had no locus standi to make an ob- 
jection is not valid because the decree- 
holder expressly asked for a personal 
decree to be passed against all the defend- 
ants and not only against defendant No. 1, 
the mortgagor. In this Court, however, it 
has heen conceded by the learned Advocate 
for the appellant that he can only claim 
a personal decree against the mortgagor, 
defendant No, 1. . 

We accordingly allow the appeal and re- 
visional application and set aside the order 
passed by the Court below rejecting the ap- 
plication for a personal decree and set 
aside the order allowing the amendment 
of the decree. We substitute an order ihat 
a personal decree be passed under 
O. XXXIV, r. 6, against the mortgagor, de- 
fendant No. 1 only, for the balance of the 
mortgage money. The appellant will get 
his costs of the appeal and application. 

D. Appeal allowed. 





RANGOON HIGH COURT 
First Civil Appeal No. 193 of 1934 
January 15, 1935 
BAGULEY AND Ba U, JJ. 
MAUNG YAN AUNG—APpELLANT 
versus 
OO MU & SONS—ResponpEnts 
Pauper—.ippeal—Security for costs, if can be 
demanded from pauper appellant. 
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According to the practice of the Rangoon High 
Court, security for costs cannot be demanded from 
a pauper appellant. It may be because of the 
frequency with which the applications for leave to 
appeal as paupersgwere granted in Madras that 
they found it necessary to differ from the other 
High Courts with regard to demanding security for 
costs from paupers, Ma Gun v. Tha Hnyin (1), fol- 
lowed, Hafizan v. Abdul Karim (5), Nusseroodden 
Biswas v. Ujjul Biswas (6), Khemrai Shrikrishnadas 
v. Kissanlala Surajmal (7), Wille v. St. John (8), 
Nazim v. Abdul Hamid (9), relied on. Saldanha v, 
Henry Hart (2) and Narayana Rao v. Veerayya (3), 
not followed. 

F.C. A. from a judgment of the District 
Court, Mandalay, in Civil Regular Suit 
No. 1 of 1934. 

Mr. K. C, Sanyal, 
lant. 

Mr. Tambe, for the Respondents. 

Order.—This application arises out of a 
pauper appeal. The appellant has been 
granted permission to appeal as a pau- 
per, and the respondent asks that he be 
called upon to give security for costs. 
There is no reported ruling of this High 
Court as to whether security can be de- 
manded from a pauper appellant. The 
latest ruling of a Courtin this Province 
is a ruling of the late Chief Court of 
Lower Burma, in Ma Gun v. Tha Hnyin 
(1), in which a Bench of the Chief Court 
held that O. XXV, r. 1 (3), does not ap- 
ply in the case of a woman who his been 
permitted under O. XXXII, to sue as a 
pauper. Mr. Tambe for the respondent 
relics upon the Madras practica as shown 
in Saldanha v. Henry Hart (2), and Nara- 
(3). The former 
ruling is very short, gives no reasons and 
really amounts to no more than saying that 
the Madras High Court has in the past 
allowed ihs practice of calling upon pau- 
pers to furnish security, and even though 
the Bombay High Court migat take a differ- 
ent view, the Bench saw no reason to doubt 
the correctness of their own practice. In 
Narayana Raov. Veerayya (3), the prac- 
tice of the Madras High Court was again 
referred to and followed, but it was clear 
from the general trend of the judgment 
that the point which the learned Chief 
Justice was trying hard to impress was 
that permission to appeal as a pauper 
should not ordinarily be given, and he 
points out that leave to appeal as a pauper 


for the Appel- 


(1) 8L B R387; 36 Ind, Cas, 320; A IR 1917 LB 
3 


: (2) 43 M 902; 58Ind. Cas, 794; A I R 1920 Mad. 
318; (1920) M W N 534; 12 L W 333. 

(3) 56 M 323; l44 Iud. Cas, 940; A I R 1933 Mad. 
519; 64 M LJ 433; 37 L W 425; (1933) M WAN 579; 
6 R M2. 
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should not be given merely because the 
appellant appears to have an arguable 
GaSe. 

It may be because of Me frequency with 
which the applications for leave to appeal 
as paupers were granted in Madras that 
they found it necessary to differ from the 
other High Courts with regard to demand- 
ing security for cosis from paupers. Mr. 
Tambe also quotes Lim Pin Sin v. Eng Wan 
Hock (4),a case in which a pauper was 
ordered to pay adjournment costs, as show- 
ing that a pauper is subject to all the 
liabilities of an ordinary plaintiff except 
that with. regard to the payment of court- 
fees. This may be the case, but in view 
of the fact that leave to appeal as pauper 
is not granted except when on a perusal 
of the memorandum of appeal and the 
judgment, the Court is definitely of opi- 
nion that the judgment appealed against 
is contrary to law or otherwise erroneous 
or unjust, we do not think that this case 
alone is sufficient to warrant us in fol- 
lowing the Madras High Court practice. The 
practice of the Calcutta High Court appears 
to be the same as that of the late Chief Court 
of Lower Bnrma, vide Hafizan v. Abdul 
Karim (5). This isa ruling dated 1907, 
and relies on the ruling in Nusseroodden 
Biswas v. Ujjul Biswas (6), which dates 
as long agoas 1871, and appears to have 
been overlooked in the Madras rulings. 
Bombay agrees with Calcutta, cide Khemraj 
Shrikrishnadas v. Kissanlal Surajmal (7). 
Scott, O. J., in his judgment mentioned the 
Calcutta cases and also relied on Wille 
v. Si. John (8), stating that he con- 
sidered the ruling applicable on this 
point. 

In Nazimyv. Abdul Hamid (9), a Bench 
of the High Court of Lahore followed the 
Calcutta and Bombay practices, and dis- 
sented from the Madras rulings already 
quoted. We see no reason for abandoning 
the practice of the late Chief Court of 
Lower Burma when it is in consonance with 
that of the High Courts of Calcutta, Bom- 
bay and Lahore. Possibly, owing to the 
frequency with which it admits pauper ap- 
peals, Madras has found it necessary to 
come to a different conclusion. We there- 
aon 6 R 561; 114 Ind. Cas. 677; AIR 1928 Rang. 


512 OWN 163; 70L 3 312. 

8) 17 W R68. 

(7) 42 B 5; 42 Ind, Oas. 67; A I R 1917 Bom. 137; 
19 Bom, LR 771, 

(8) (1910) 1 Ch. 701; 79 LJ Ch. 409; 26TLR 
405; 54 8 J 457; 102 L T 617. 

2 3 Lah. 30; 67 Ind. Cas, 256; A IR 1922 Lah. 
27; 68 P L R 1922, 
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fore refuse to call upon the appellant to 
furnish any security. Wedonot order any 
costs o2 this application. 

N. Application dismissed. 
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PRIVY COUNCIL 
Appeal from ihe Lahore High Court 
March 20, 1936 
Lorp ATKIN, Lorp ALNESS AND LORD 
MAUGHAM 
Tas CENTRAL BANK or INDIA, Lrp.— 
APPELLANTS | 
: versus 
Tas GUARDIAN ASSURANCE Co., Lip. 
_AND ANOTHER-—RESPONDENTS 

Privy Counsil—~Practice—Issue abandoned or not 
raised in lower Courts—Privy Council will be 
reluctant to consider such issue—Insurance (Fire) 
—Claim on policy—Held, issue on merits abandon- 
ed in lower Court could not be raised—Main ques- 
tions purely of fact— Trial Court and High Court 
taking opposite views—Considerations before Privy 
Councitl—Fraud—Onus of proof. 

Their Lordships of the Privy Council are reluctant 
to consider an issue or an objection which has heen 
abandoned or not raissd in the lower Courts. 
Lingangowda Dod v. Bas njowda Bistangowda Patil 
(0), Uduma Lebbe Ahamath v. Levena Marikar (2) 
and Skinner v. Bank of Upp:r Inaia (3), referred 
to. 

In an action on certain fire insurance? policies, 
the plaintiffs, the insured and his assignes, failed 
to prove the alleged loss by fire and their claim was 
found to be grossly exaggerated and thus fraudul- 
ent. This resulted in forfeiture of all ben-fits under 
the policies : 

Held, that the assignze could not be allowed, in 
appeal toths Privy Council, to raisa questions on 
the merits s>far as regards even proved loss2s and 
damage caused by fire, when thase points were 
abandoned or not raised in ths lower Courts. 

Where tha main questions that arise are pure 
questions of fact on which the trial Judge and ths 
High Court have taken opposits views, and a ques- 
tion of fraud js involved in appeal, their Lord- 
ships will bear in mind the importance of attach- 
ing weight to the views of the trial Judge and 
also to the circumstancs that s> far as the issue 
of fraud is involved in th> case, thoss who allege 
fraud ought toestablish it by something more than 
grave suspicion, or in other words that the charge 
ought to be clearly established. 

Appeal against the judgment of Mr. 
Justice Dalip Singh and Mr. Agha Haidar, 
dated May 20, 1932 reported as 162 Ind. 
Cas. 443. 

Messrs. A. T. Miller, K. C., W. Wallach 
and A. Mehia, for the Appellants. 

Messrs. F. S. Morton, K. C., David Davies, 
K. C. and L. M. Jopling, for the Respon- 


‘dent. 


Lord Maugham.—This is an appeal 
from a decree of the High Court of Judi- 
cature at Lahore dated May 20, 1932*, which 
reversed a decree of the Subordinate 

* Reported as 162 Ind. Cas, 443—[ Ed. 


. 
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Judge of Lahore dated July 16, 1929, and 
dismissed the plaintiffs’ suit with costs. 
The decree wes made in an action com- 
menced by plaint dated December 21, 1927, 
brought by the appellants, the Central 
Bank of India, Limited, and Mr. J. Rustomji 
(called in what follows Seth Rustemji), a 
nominal respondent to this appeal against 
the Guardian Assurance Company, Limited, 
on certain policies of insurance whereby 
the plaintiffs (or one of them) were insur- 
ed against loss by fire. 
related to a stock of wheat, wheat pro- 
ducts and gunny bags stored in certain 
godowns of mills which belonged to Seth 
Rustomji. The buildings and the stock 
were charged or hypothecated to the pre- 
sent appellants called hereafter the Central 
Bank. Seth Rustomji was not represented 
on the appeal before their Lordships. As 
will appear from the facts to be stated 
there emerged at the trial two questions: 
first, whether the plaintiffs had proved (the 
onus being on them) that the large amount 
of stock alleged to have been destroyed 
by fire had in fact been so destroyed, 
secondly, whether under a clause in the 
policies (cl. 13) the claim, if it was prov- 
ed to be of a fraudulent character, had 
the effect in the circumstances of effecting 
a forfeiture of all the rights of the plaint- 
iffs (or either of them) to recover under the 
policies. The onus of proving a fraud was 
on the insurence company, and, as will 
appear, the position of ths Central Bank 
and Seth Rustomji in relation to the charge 
of fraud was by no means identical. The 
Subordinate Judge of Lahore held that the 
plaintifis had proved a loss as claimed in 
respect of the wheat, wheat products and 
gunny bags destroyed by the fire, and he 
accordingly decided that the plaintifis were 
not guilty of the fraud alleged against 
them, namely, that of grossly exaggerat- 
ing the claim. He therefore made a decree 
by which the insurance company was order- 
ed to pay to the plaintiffs the sum of 
Rs. 3,98,200 with certain costs, and- there 
was a direction that out of tle decretal 
amount, the Centeral Bank would have 
prior claims on account of mortgage money 
and interest. There was an appeal from this 


decree to the High Court of Judicature. 


at Lahore. The appeal was heard by Dalip 
Singh and Agha Haidar, JJ. Judgment was 
delivered on May 20, 1932, by Delip 
Singh, J. with which judgment Agha 
Haider, J. agreed. The learned Judges 
ceme to 2 conclusion different from that 
of the trial Judge. They considered it to 
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be proved that the amount of the stock 
destroyed was grossly exaggerated to the 
knowledge of Seth Rustomji and that the 
claim was therefore fraudulent so far as he 
was concerned. In the reasons given for 
the judgment it is stated that Counsel 
for the respondents on that appeal, name- 
ly, for the Central Bank and Seth Rustomji 
had conceded that, “as the insurance was 
a joint insurance, fraud on the part of 
either of the plaintiffs would equally affect 
the claim of the other plaintiff though the 
insurable interests of the two were different”. 
The Court in these circumstances thought 
it unnecessary to decide whether the Central 
Bank also were concerned in the making 
of a fraudulent claim. In the result the ac- 
tion was dismissed with costs. From this 
decision the Central Bank has appealed. 

Tt is plain from this bare outline of the 
facts that the main questions that arise 
are pure questions of fact on which the 
trial Judge, who heard tke greater number 
of the witnesses, and the High Court have 
taken opposite views. In considering these 
questions their Lordships have through- 
out borne in mind the importance of attach- 
ing weight to the views of the triel Judge 
and also to the circumstance that so far 
as the is3ue of fraud is involved in tha cuse, 
those who allege fraud ought to establish 
it by something more than grave suspi- 
cion, or in other words that the charge ought 
to be clearly established. With these pre- 
liminary observations it now becomes ne- 
cessary to stete the more importent facts 
of the case, omitting however reference to 
a number of matters which seem to their 
Lordships inconclusive or of relatively little 
moment. 

Seth Rustomji wes from 1918 until the 
date of the fire on December 25, 1926, 
the owner of some large flour mills situate 


at Badami Bagh, Lahore. He happened 
to be a member of the Local Ad- 
visory Committee of the Central 


Bank, and in the year 1921 that Commit- 
tee reported that he was very respectable 
and worth 20 lakhs. In the year 1918 he 
borrowed from the Central Bank one lakh 
which loan was never secured (Account 
No. 1). In November, 1920, he was grented 
by the Central Bank a credit of a further 
two lakhs which purported to he secured 
by a mortgage of the stock athis mill 
(Account No. 2). In December, 1921, he 
was granted by tho Central Bank a further 
credit ofthree lakhs on the same security 
(Account No. 3). The -stock at his mills 
was in the ordinary course insured against 
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fire. This was effected by a number of 
different policies granted bythe Guardian 
Assurance Company, Limited, the defend- 
ants in the action (called below “the in- 
surance company’). The stock of wheat, 
wheat products and gunny bags with which 
this action is concerned was that situate 
for the time being in certain godowns 
marked and described ina plan used ab 
the trial as godowns I,J, T. and X. There 
were four policies for Rs. 3,25,000 in all 
relating to the wheat and wheat producis 
situate in those godowns. There was an- 
other policy by which “new gunny bags in 
bales" situate in such godowns were in- 
sured for Rs. 55,000. All the policies were 
assigned absolutely to the Central Bank. 
as part of the Bank’s security. Each of 
them conteined a condition (condition No. 13 
in the original policy) providing that “if 
the claim made should be in any respect 
fraudulent or if any false declaration 
should be made or used in support thereof 
or if any fraudulent means or devices 
should be used by the insured or anyone 
acting on his behalf to obtain eny benefit 
under the policy, all benefit under the 
policy should be forfeited. 

hair Lordships note that the form of 
charge or hypothecation given when the 
leans were granted provided for possession 
vf the stock being given to the Central 
Bank and for delivery to them of the keys 
of the godowns; and it seems that it was 
the usual practice on granting such loans 
to place a godown keeper in charge of 
the hypothecated stock. Seth Rustomji, 
however, was unwilling to allow a godown 
keeper on behalf of the Central Bank, and 
the loan was apparently sanctioned on 
these terms without, however, any alteration 
of the form of mortgage. It was stipu- 
lated that Seth Rustomji should maintain 
a margin of stock of a value of 25 per 
cent. above his loan. He sent to the Cent- 
ral Bank at first fortnightly and after- 
wards weekly statements of his stock. These 
weekly statements continued to be render- 
ed and the claim made by the Central 
Bank and Seth Rustomji was admittedly 
based on the last weekly statement sent 
to the Central Bank before the fire, namely, 
that dated December 20, 1926, which par- 
ported to show a total amount of stock 
and gunny bags in the godowns IJ, J, T 
and X, and also in three other godowns 
which were not injuredin the fire amount- 
ing in value to Rs. 411,680. It should 
be mentioned here that the person who 
prepared the statement was not produced 
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asa witness, nor was his absence accounted 
for. After the fire notice was given to the 
insurance company of a loss amounting 
to Rs. 4,00,946-13-0 made up as follows :— 
Wheat and its products amotinting to 
Rs. 3,50,282-14-0, empty gunny bags 
Rs. 50,663-15-0. The total sum insured on 
wheat and its products at the date of the 
fire was only Rs. 3,50,009; and the claim 
of the plaintiffs was, therefore, for 
Rs. 4,00,663-15-0. They also claimed at 
the trial interest at the rete of 6 per cent. 
per annum from the date of the fire. 

There hed been certain inspections of 
the godowns on behalf of the Central 
Bank; and certain inspection reports 
made by Mr. J. F. Kalianiwala, an inspec- 
tor of godowns in the employ of the Cen- 
tral Benk, were put in evidence. There 
was no evidence of any reports made after 
October 15, 1925. In the report of Decem- 
ber 19, 1924, it was stated that Seth 
Rustomji was nob maintaining a stock 
register similar to that kept at other facto- 
ries and that the basis of checking the 
approximation of stock was from state- 
ments made by employees at the mill. 
The report alsa said that no regular ins- 
pection had been made for quite a long 
period “as the party,” meaning Seth Rus- 
tomji, “was known to be sensitive to such 
inspection.” Further Seth Rustomji had 
already written tothe Centrai Bank that 
he would shortly be selling the milland 
adjusting his account. It was in these cir- 
cumstances that a somewhat remarkable 
incident occurred. On April 22, 1926, Mr. 
R. Jariwala, the manager of the Lahore 
branch of the Central Bank, wrote to Seth 
Rustomji as follows :—“‘Mr. Thakur hag 
been asked by Head Office to minutely 


go through all the finances of this branch, - 


and as a part of his duty, he has to 
check the stock at yowr mills minutely. I 
shall, therefore, thank you to please let him 
know the time suitable to you on Sunday 
at which he could carry on the work of 
inspection at the mill.” At this date the 
weekly stock statement sent by Seth Rus- 
tomji to the Central Bank purported to 
‘show that at that date he had stocks worth 
Rs. 6,98,760 including more than 2,000 tong 
of coal. His unsecured loan of one lakh 
was still owing; his credit of two lakhs 
on Account No. 2 had been exhausted, and 
had recently been made 
against that eccount; the-credit of three 
lakhs (Account No. 3) showed a debit 
balance of over three lakhs. He, no doubt 
had other property besides his mill and 
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the stock therein, but it was for the most 
part heavily encumbered, and about this 
time a cotton mill of which he was the 
owner at Amritsar was sold by the Punjab 
National Bank es mortgagee. In answer 
to the request of the Central Bank, Seth 
Rustomji wrote a letter in which he stated 
that he had never been asked to have his 
stccks minutely examined before. He 
added thatif the Bank should insist, it 
would be better that he should “dispose of 
his property at any price and at any sac- 
tifice immediately and liquidate his debt” 


to the Bank. But, he said, negotia- 
tions were being carried om andi he 
had every hope that his properties 


would be sold within the next six months. 
He trusted that the Bank would not insist 
that his stocks should be examined in 
detail thus putting him unnecessarily into 
an awkward and perhaps disgraceful posi- 
tion before the public eye, fur, he said, 
such matters spread rapidly and got known 
to the public very soon. He then offered 
to send title deeds of property worth 
about two lakhs of rupees as further 
security if these properties were not im- 
mediately sold, and if they were, to reduce 
his indebtedness to the Bank substantially. 
Tne managing director of the Central 
Bank was not satisfied with this explana- 
tion and he pointed out that the checking 
of stock by a Bank officer on a special 
date was in the ordinary course of busi- 
ness. On May 8, Seth MRustomji wrote 
saying that he was turning his mill into 
a joint stock company, that a minute exa- 
mination of the stock would create a very 
bad impression on the public, and that 
he would send the title deeds of two 
properties of his asfurther security. On 
May 18, this proposal was accepted by 
the Central Bank, but the directors added 
that they desired that Seth Rustomji should 
make all possible arrangements to see that 
“his accounts were adjusted within the 
course of three months’. They a'so said 
that they. were asking Mr. Thakur to 
make a cursory examination of the stocks 
and that they hoped that Seth Rustomji 
would not object to this. In his answer 
Seth Rustomji said nothing about con- 
senting to such a cursory inspection, and 
it was never made by Mr. Thakur. Title 
deeds of the two properties referred to 
were promptly sent to the local agent of 
the Central Bank. One of these properties 
was Seth Rustomji’s share of some pro- 
perty known as the Punjab Ice House. 
The other deeds related to certaim trust 
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property of which Seth Rustomji was a 
trustee. The trust he stated at the trial 
was a family trust, and. no details of it 
were given in #idence by him or on his 
behalf, though of course he knew all the 
facts and the defendants did not. Seth 
Rustomji on June 12, 1926, declared that 
“no adverse claim of any kind existed 
against the properties in questicn”; but 


‘the Central Bank was compelled at some 


later date to return the title deeds 
after ascertaining that it was a trust præ 
perty. Whatever excuse might be put 
forward in an endeavour to palliate the 
conduct of the trustee of a family trust in 
charging the trust property to secure his 
own debt, it seems to their Lordships 
beyond dispute that his conduct in this 
matter is very strong evidence of the 
desperate straits to which he was put for 
money at that time; and it is certainly 
extraordinary that he should have pre- 
ferred to embark on so dubious and im- . 
proper a transaction rather than to allow 
the agent of the Central Bank, who might 
well have been thought to be acting on 
behalf of an intending purchaser, to mske 
a detailed examination of the stock cf 
wheat and wheat products in the godowns 
ona Sunday while the mill was not work- 
ing. 

There is other cogent evidence tending 
to show that all was not well with the 
mill and with the financial position of 
Seth Rustomji in the year 1926. Their 
Lordships, with the assistance of Counsel, 
have carefully examined the overdrafts on 
the accounts of Seth Rustomji with the 
Central Bank and with the Punjab National 
Bank, Limited, and from these it appears 
that the total Bank overdrafts of Seth 
Rustomji had grown more or less steadily. 
from the year 1921 from the sum of say, 
two lakhs, to a sum exceeding ten lakhs 
in the year 1926. The total overdrafts on 
June 30, 1926, amounted to Rs. 10,40,312, 
and although there was a slight reduction 
during the latter part of the year, this 
was due to sales of property by the banks 
as mortgagees or by Seth Rustomji him- 
self, It may here be mentioned that in 
September, 1926, Seth Rustomji sold a 
large house in Ferozepore Road, Lahore, 
in which he had lived and went to live 
in a smaller house. The house he sold 
appears also to have belonged to a family 
trust of which Seth Rustomji was one of 
the trustees. Nevertheless he paid out of 
the proceeds of sale Rs, 60,000 to the 
Punjab National Bank and Rs. 79,000 tg. 


1934 
She Central Bank, personal debts of his. 
own. The books .and cther documents 
showing the accounts of the mill had been 
kept in an office in the private house in 
Ferozepore Road, but after the sale all such 
books and papers are stated by Seth 
Rustomji to have been kept at the mill. 

In order to appreciate the evidence in 
relation to the fire it is necessary to 
give some account of the mill premises so 
far as they were destroyed and of the 
stocks which according to the plaintiffs 
were in them. The mill premises occupied 
a substantial amount of ground, but the 


portions of ihe premises with which-we are > 


mainly concerned are the godowns, J, J, T 
and X situate to the south of the mill and 
certain offices marked H on the plan. The 
area so occupied is a rectangle roughly 
150 ft. from east to west and 73 ft. from 
nolih to south. The internal dimensions 
of the godown J which occupied the eastern 
part of the rectangle were 70 ft. by 39 ft. 
6 ins. Those of .godown T to the west 
of J were 47 ft. by 29 ft.; those of godown X 
(further to the west) were 74 ft. by 45 ft. 
The height of gcdowns T and J was 
16 it. 3 ins. Godown X had a roof slop- 
ing up to en apex, The lower parts were 
10 ft. to 11 ft. high, the central height 
was 17 ft. There were two godowns 
called I to the south of godown T which 
were 22 ft. by 14 ft. 6 ins. and 9 ft. in 
‘height. To the southward of the godown X 
there were a number of smaller rooms 
called H at the trial. Three ofthese 
rooms were 12 ft. by 12 ft. They were 
separated from the westerly godown I by 
two quite’ small rooms or lavatories also 
marked I. The rooms marked H on the 
plan used at the trial and the two small 
rooms marked I were of the nature of 
office premises and did not contain wheat 
or wheat products. One of the rooms 
.maked H contained an iron safe and in one 
or other of the rooms marked H there were 
kept after the month of September, 1926, the 
numerous books and papers which accord- 
ing to Seth Rustomji were in use at the 
mill. The walls-of the godowns were of 
brick. The roof of X was of corrugated 
iron lying on timber rafters supported on 
wooden pillars. The roofs of I, J and 
T were of wocd and mud on timber 
rafters supported in J and T, on brick 
pillars. 

‘According to the evidence given on behalf 
of the plaintifis the total capacity of the 
godowns I, J, T and X, assuming they 
were full from the floor to the roots, was 
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122,382 cubic feet, and after deducting 
spaces forthe pillars it would amount to 
121,017 cubic feet : but this allows neither 
for passages between the bags nor for 
the space above the bags piled 
in the godowns along which it wes 
said there was room fora man to crawl, nor 
for the fact that according to the evidence for 
the plaintiffs the bags were piled in all 
the godowns some 6 ins. away from the 
walls in order to avoid damp. Ths claim 
wes based as already mentioned on the 
statement sent to the Central Bank on 
December 20 according to which there were 
then 18,580 bags of wheat products, 11,850 
bags of wheat, 680 bags of bran and 
90,890 gunny bags, and also some refrac- 
tions (in effect waste products). It was 
not in dispute at the trial that bags to 
that extent could not be sccommodated in 
the five godowns unless they were piled 
upto the roof and evidence to show that 
they were so piled was given by Seth Rus- 
tomji, his sons, and other witnesses for the 
plaintiffs. Bags would be piled according 
to the evidence on their sides and would 
occupy about one -foos of vertical space. 
It may be mentioned here that the bags are 
roughly 44 ins. by 26 ins. before they are 
filled, that the bags of maida held 
2; maunds, of sooji rawa 2to 24, of atta 
2 maunds, of wheat 24 and of refractions 2 
maunds. maund weighs 80 ths. Itis 
evident that the bags of wheat and the 
wheat products lying near the floorof the 
godowns would necessarily be subject to 
the godowns 
J andT which were some 16 ft. high, 
At the date of the fire according to the 
plaintiffs’ evidence we must visualise these 
godowns full almost to bursting point with 
wheat and wheat products tightly packed 
in bags and also with bales or parcels of 
empty gunny bags. 

The mill was closed down for the Christ- 
mas Holiday on {December 24, at 4-30 p.m, 
The head clerk, one Ram Labhaya, had 
gone away fora holiday five or six days 
before the fire, and one Ganda Singh was 
working as head clerk in his place. Three 
chaukidars or watchmen were constantly at 
the mill. The fire broke out at any rate 
was first noticed by a chaukidar at 8-30 P. M. 
on Christmas Day. There were three chauki- 
dars at the mill; none of them were called as 
witnesses, andit may be noted that the 
plaintiffs made no effort to prove an earlier 
hour for the fire or how it originated. 
Seth Rustomji and his son H. Rustomj 
were at dinner but they at once went to 
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the mill. According to Seth Rustcmji and 
other witnesses for the plaintiffs all the 
godowns were then in flame. The roof of 
godown X was coming down and the godowns 
J and T were-mostly destroyed by the fire 
when Seth Rustomji reached the mill and 
so.also were the two godowns J. The 
staff of the fire brigade was there and the 
Assistant Superintendent of thé brigade 
(Gian Chand) but they were not working as 
there was no water, They were all standing 
according to’ Seth Rustomji with their arms 
folded to the west of the godown X. He 
added that the fire brigade people brought 
out only the tops of the tables and chairs 
from the office and he alleged that ke 
asked them not todo that and to save the 
goods, but he also said they were helpless 
to save the goods as there wes no waler. 
He went into room H which was his sitting 
room, the second room from the west, but 
he could not go, he said, into the twoH 
rooms towards ihe east as they were on fire. 
He said that heasked Gian Chand and 
other people of the staff to save the records 
but he also said, almost in his next sen- 
tence, that the books and registers had al- 
ready been burnt before he made that sug- 
gestion. He asserted that he saw the 
books “burnt in flames” in the two rooms 
H towards the east. His evidence in these 
respec's were supported by that of various 
employees and by that of his son H. Rustomji. 
The evidence of the two members -of the 
fire brigade who were called on behalf of 
the defendants by no means accords with 
these statements on behalf of the plaintiffs. 
Gian Chand was the Assistant Superinten- 
dent of the fire brigade. The fire station 
is near the Town Hallof Lahore. He 
swore that the fire brigade received nolice 
of the fire at 28-25 Pp. m. on December 25, 
1926, and that within three minutes after 
receiving the message the fire engine left. 
The mill is only half a mile away, and they 
were there in five minutes. The gate in the 
mill compound wes closed, but when they 
gotin they found there was no available 
water. There was indeed a tank containing a 
mixture of oil and water, but the well close 
tothe tank was too deep for the engine suc- 
tion hose toreach the water. Partof tke 
roof of godown X which was made of cor- 
rugated sheets of iron had come down when 
they arrived and the fire was burning in- 
side. The roofs of godowns J and T had 
completely fallen down when they arrived. 
The roofs of the two godowns I were burn- 
ing but they had not come down. The fire 
was spreading to the adjoining rooms mark- 


fire ab 


-were partly covered by 


ed H. Seth Rustomji.and his son arrived 
some 15 minutes later. In godown X Gian. 
Chand saw somedsloose grain in the western 
part and some gunny bags filled with grain 
in the eastern part. They were heaped to 
a height of about 3 ft. He went inside go- 
down J soon after he arrived, by the door 
which is on the north «side. He saw there 
bags of flour and maida. The rafters were 
smouldering on the bags of maida and 
flour. Tae height of the bags over the whole 
of the godown J was 3 ft, including the 
debris, that is including the roof that had 
fallen. A -little later he went into godown 
T There he saw some  gunny 
bags rolled in bundles. The roofs 
and rafters had fallen in. The height 
of the gunny bags and debris was about 
5 fit. from the ground. He did not got 
into godowus marked I to the south of T. 
They were burning. He suggested to Mr. 
Rustomji that the papers ought to be 
removed from his office (one of the .rooms 
H), but Seth Rustomji replied, “What is the 
use of saving the papers while the stock 
is burnt?” The witness went into ell the 
rooms marked H on the plan. The cessie n- 
most H was burning and in it, he saw ` 
some loose papers lying onthe floor and 

some locked almirahs (or cupboards) and 

shelves, There were also almirahs and 

tables in the office H; and in the H further 

to the west there was a telephone and a` 
table. There was nothing in the fourth 

room H. He swore that it was possible to 

take out the almirahs and tables if he had 

wished todo so. He saw no books of ac- 

count or registers but only loose papers. | 
The Superintendent of the fire brigade was 

Mr. Sheringham. When the news of the | 
fire was received at headquarters he was ab 


‘a Christmas dance in Lahore, having 
been on leave on that day from 
7 ep. mM. He reached the scene of the 


10-45 and there -he met Gian 
Chand and the staff (who had been. there 
a little over two hours), and he also saw 
Seth Rustomji and his son. There being 


no water he telephoned for the water to 


the Municipal Engineer who, however, could 
not supply any. Atthat stage the -iron 
roof of X was partly down but the roofs 
of J, Tand the twol’s south of T had 
fallen in. The bottoms of the roofs and 
the bags of grain of godown X were 
smouldering. The contents of the. godowns - 
the rafters} that 
had fallen down off godown X but there 
was some amount of loose grain in the 
western part of that godowh. “There were ` 
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` bags under the sheeting of the roof that 
had come down. The height of the bags 
under the sheeting was 5 or 6 ft. He 
walked over the debris in godowns T, J, 
and the two godowns I South of T. The 
debris which included the remains of the 
roofs, was 3 ft. to33 ft, and he walked 
over the debris. It was practically all 
over the godowns. In the eastern H and 
one H adjoining it he saw tables on which 
papers were lying loose and there were 
papers: also on the floor. Some ofthe pa- 
pers were burnt round the edges and some 
were unburnt: and this it will be borne 
in mind was over two hours from the time 
of Seth Rusiomji's arrival. He saw no 
hooks at all. Hesaid what was -perhaps 
obvious that the fire was not too bad other- 
wise they could not have gone into the 
rooms and godowns. He left about mid- 
night with his engine. There was then no 
danger of the fire spreading. The next 
- morning he went with his motor engine 
and steam engine and four water lorries. 
He doused the debris with water on that 
day. He madea report to the Municipal 
Committee in which he said that the stock 
of wheat was small and he also entered 
there the amount of loss as alleged by Seth 
Rustomji. In his final answer on cross- 
examination he said that the whole office 
H wascovered with papers and so he 
could not see ifthere were books below 
them ornot. It will be apparent that if 
the evidence of these two fire brigade 
witnesses is accepted, the evidence given 
on behalf of the plaintiffs as regards the 
books and papers must be untrue, and as 
regards the extent to which the goduwns 
were’ filled immediately prior’ to tne fire, 
must be open to the gravest suspicion. 
The insurance company employed a 
firm of Landale and Clarke who are sal- 
vage contractors and assessors to make 
enquiries asto the losses caused by the 
fire and they senta Mr. Haultain-who had 
been in their service for 19 years to inves- 
tigate the matter. He arrived at Lahore 
on the afternoon of December 31, 1926, and 
he went atonceto the mill and there he 
saw Seth Rustomji and his son, H Rus- 
tomji, and he alsosaw Mr. Ladli Dass, the 
mill manager, and Ganda Singh, the 
acting - head clerk. He made a number of 
enquiries and it may be noted that in 
godowns J, T and X the stock was still 
smouldering in places. alongside the walls. 
He examined and measured the stock in 
the godowns tothe north which were not 
injured by the fire and-he also turned over 
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the heaps of debris in the burnt godowns 
and took samples. Further he took state- 
ments from nearly all the persons who 
afterwards gave evidence. At his instance 
a certain Mr. L. V. Skill, a representative 
of Messrs. Ricketts Turner and Company 
was called in to make an estimate of the. 
loss as regirds the stock. He first attended 
the mill on January 20, 1927, and a num- 
ber of photographs were taken on that 
day of the damaged godowns as they., 
stood. These photographs and the nega- 
tives—very poor examples of the art— 
were produced atthe trial. He measured 
the godowns and took samples of the 
burnt and damaged stock from the godowns 
but these samples do not appear to have 
been of any use. He gave evidence at the 
trial of the depth of the debris in the go- 
downs and astothe probable height of 
the burnt stock in the various godowns 
judging from the smoke on the walls. 
Their Lordships have derived little assist- 
ance from the photographs which were 
said to support his conclusions. It may be 
mentioned here that the plaintiffs caused 
photographs to be taken at a later date 
which show certain plume-like marks on the 
walls above the positions indicated by 
Mr. Skill as being the height to which in 
his view the stock reached, but Mr. Skill 
and other witnesees declared that these 
plume-like marks were not in existence 
when the photographs were taken under 
the instructions of Mr. Skill on January 
20, and they donot appear on those pho- 
tographs and it may be observed on the 
one hand that the plume-like marks might 
well have been produced artificially. and on 
the other hand even if they existed their 
curious nature does not suggest that the 
godowns were ever full tothe roofs as the 
plaintiffs contend. 

The plaintiffs put in a claim as already 
stated for Rs. 4,00,663-15-0. The insurance 
company called for statements and 
affidavits in proof of this claim. On the 
April 28, 1927, the insurance company stated 
that they had received the report of the 
assessors who had estimated the contents 
of the various godowns in question on the 
day of the fire as amounting to 4,333 bags 
of wheat and wheat products and 2,100 
gunny bags in bales. ‘The assessors valued 
the above stocks of wheat and products at 
Rs. 43,521 and of the gunnies at Rs. 1,030. 
The insurance company, after obserying 
that the stocks and values as claimed were 
very much in excess of those ascertained. 
by the surveyors, begged to be furnisned 
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with copies of all documentary evidence in 
the possession of the claimants, i. e. docu- 
ments, correspondence, returns, . entries in 
books, ledger accounts, etc., which support- 
ed the stocks and values claimed. Some 
affidavits were filed and a good deal of 
correspondence followed. The insurance 
company was not satisfied and rejected the 
claim of the Central Bank and Seth 
Rustomji. The plamt was filed on De- 
cember 21, 1927. 

Their Lordships have already observed 
that Seth Rustomji and a number of 
witnesses who had been employed by him 
at the mill, including three of his sons, 
gave positive evidence at the trial that the 
godowns in question were or had been full 
to their roofs as abovestated and the direct 
evidence of a number of witnesses of this 
kind cannot of course be rejected lightly 
or without very good grounds for its rejec- 
tion. On the other hand, claims for loss 
by ‘fire, like certain other claims against 
iusurance companies, cannot in general be 
tested and disproved otherwise than by 
circumstantial evidence. -There are in the 
present case special circumstances which, 
in their Lordships’ view, agreeing with 
that of the two High Court Judges, make 
it impossible to have any doubt that the 
statements made by and on behalf of Seth 
Rustomji were untrue and untrue to’ his 
knowledge. In the first place not a single 
book, register, ledger, invoice or other 
document of any sort, kind or description 
has’ been produced from the custody of 
Seth Rustomji to support the claim, and 
itis alleged that every one of these papers 
and documents were destroyed in the fire. 
Their Lordships see the gravest difficulty 
in giving credence to the view that theie 
was any attempt or desire cn the part of 
Seth Rustomji to preserve some at any rate 
of these documents and papers. The 
cupboards were locked when Seth Rustomji 
arrived on the scene of the fire, but there 
could have been no difficulty in ordering 
those of them which contained books and 
papers to be broken open. At the time 
when Seth Kustomji arrived upon the scene 
it is clear from the evidence of both the 
tire hrigade officials that some of ihe papers 
were untouched by the fire and lay on the 
tables and on the floor of the office. The 
books of record and ledgers which should 
have been in the almirahs during the 
Christmas holiday could have been re- 
covered. If Seth Rustomji had really 
*desired to have them saved he could have 
called upon members of the fire -brigade 
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staff, who according- to him were standing 
by with folded arms, to assist him inthe - 
matter assuming that his own coolies were 
unwiling to help.. Nor does it seem very 
probable that Seth*Rustomji did not keep 
at his own private residence some records 
of his éarnings over a series of years and 
some materials from which his income-tax 
returns must have been made. Tf it is 
necessary to choose between the evidence of 
Gian Chand and Mr. Sheringham, com- 
pletely independent witnesses as they were, 
as to the conversation with Seth Rustomji 
in reference to the books, their Lordships 
are of opinion that the evidence of the 
independent witnesses in view of all the 
circumstances of the case must be accepted. 
This matter of records or written evidence, 
however, does not rest there. The plaint- 
iffs had called on commission on May 16, 
1929, a witness, one Ram Labhaya, who 
had been ihe head clerk at the mills during 
all relevant periods but who had left in 
June, 1927. He observed in cross-examina- 
tion that the products of the mill were 
mostly sold to the city merchants, especially 
the atta, and he added ‘that the local 
merchants could say the amounts of pro- 
ducts purchased by them from the mills. 
It is indeed apparent that Seth Rustomji 
could have got for use at the trial an almost 
complete set of duplicate invoices or dupli- 
cate receipts showing the amounts of his 
purchases and of his sales during at any 
rate some months prior to the fire. Nota 
single duplicate invoice or receipt for the 
relevant period was produced on behalf of 
the plaintiffs. < i 
There were, however, in addition to these 
documenis twò sources -of enquiry open to 
either party from which valuable informa- 
tion might be obtained. The passbooks of 
Seth Rustomji showing details. of his 
accounts both with the Central Bank and. 
with the Punjab National Bank could of 
course be examined. Further the books 
kept by the railway company could be 
examined and proved with the object of 
ascertaining the amounts of wheat from 
time to time arriving at the mill siding 
and the amount of producis leaving the 
mill by vail.. There were also bags of 
wheat which arrived by cart and products 
which left by cart and which, therefore, 
would not be shown in these records, but it 
was stated in evidence by Seth Rustomji 
that about half the stock arrived by rail and 
half the products left by rail so that the 
railway records would. form at least a very 
good test.of the. operations of the mill in 
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the months preceding the fire as compared 
with its previous operation. 

The examination of the hanking accounts 
led to a significant result. The three ac- 
counts of Seth Rustomji with the Central 
Bank and the fourth account with the Punjab 
National Bank have been examined and 
summarised. Taking the whole of these 
accounts together and examining those 
debit items which must include purchases on 
account of the mill and which may include 
certain other payments, it is found that in 
the year 1925 the total purchases and other 
payments amounted to Rs. 19,02,211. 
During the same year the credit items 
which must include the results of sales of 
any magnitude and it may be of cash paid 
in by Seth Rustomji amounted — to 
Rs. 19,75,212. Ifwe now take the similar 
summarised results for the year 1926 we 
fnd that the total of purchases and other 
payments amounted to Res. 6,24,973 and the 
total of sales and cash paid in, which it will 
be remembered included the proceeds of 
sale of some immovables realised by Seth 
Rustomji, amounted to Rs. 7,18,765. No 
explanation was given of this extraordinary 
reduction in what may be shortly describ- 
ed as the banking turnover. Further 
examination only tends to strengthen the 
point that the business had suffered a 
tematkable reduction in volume. The 
totals of sales and cash paidin during the 
year 1926 at the end of each quarter, deduct- 
ing the proceeds of sale of outside properties 
which Seth Rustomji had been compelled to 
realise, are as follows:— , 


Rs. 
For the quarter ending 
March 31. 2,94,162 
For the next quarter 1,15,890 
For the third quarter and 1,00,168 
for the last quarter 64,045 


These figures are less than half the 
figures obtained on the same basis for the 
years 1922 to 1925 inclusive. The admitted 
fact that for some time before the fire the 
mills were working only six hours a day 
for a five-day week tends plainly to support 
the view that business had fallen off toa 
large exent, and adds weight to the sugges- 
tion that there was no reason why a mill 
proprietor in financial diffculty should 
keep so large an amount of capital locked 
up in godowns filled to the roofs so as to 
make convenient handling of the goods very 
difficult if not impossible. 

The examination of the railway records 
proved on behalf of the defendants by 
Abdul Hamid and Sher Ali the goods clerks 
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of the Railway Company pointed in _the 
same direction as the pass books of Seth 
Rustomji. Their Lordships do not think it 
necessary to repeat the comments of Dalip 
Singh, J. on the figures extracted from the 
railway records. They will add that it is 
significant that the plaintiffs with this easy 
method of testing the annual production of 
the mills from, say, the year 1923, preferred 
torely on the fortnightly or weekly state- ` 
ments sent by Seth Rustomji to the Central 
Bank without giving any real proof of their 
accuracy. ; 

The insurance company endeavoured in 
both Courts to establish the proposition 
that the maximum capacity of the godowns 
X.T.J. and I. was not great enough to 
accommodate the 29,265 bags of wheat and 
wheat products for which the claim was 
made, to say nothing of the 73,690 gunny 
bags, even if the bags were stacked up to 
the roof of the various godowns. The 
difficulty in establishing this proposition was 
due to ihe inconclusive nature of the 
evidence as to the space occupied by the 
bags of the different products and the bags. 
of wheat, for it appears that the space so 
occupied varies very considerably with the 
way in which the bags are stacked and the 
pressure to which they are subjected. 
Moreover, their Lordships think that it is 
difficult to beiieve that the statements. 
furnished to the Central Bank for a number 
of years were wholly untrue. The question 
at the trial was whether the alleged stock 
was in the godowns at the date of the fire. 
There had been other godowas at an earlier 
date, but the evidence as to this was in- 
complete. The evidence as to the capacity. 
of the godowns X, T. J. and I. was regarded 
in the High Court as being insuilicient to 
justify a conclusion and their Lordships 
take the same view on this matter. The 
real question is whether the wheat and the. 
products were not only stacked up to the 
topof the gudowns, but were so stacked : 
as to allow no passages through the. 
godowns of such width as to facilitate the 
removal of bags or columns. of bags from 
all parts of them. it is imporlant to note 
in this connection that Seth Rustomji 
stated that the stock in the _godowns was 
fresh and ‘that the products were not 
more than amonth or two old, and that 
Mr. Kalianiwala stated in his report of 
July 13, 1925, that the stock is almost 
invariably fresh. It is, therefore, apparent 
that a method of stacking which would 
make it practically impossible to remove 
the older products from the back of the 
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godown without a very large removal of 
all the new stock nearer to the entrance 
would he, though perhaps not impossible, 
exceedingly inconvenient. The evidence 
on behalf of the plaintiffs was that there 
were some narrow passages extending only 
to one quarter of the depth of each 
godown,; and in one case, to one half the 
depth, and Seth Rustomji alleged that the 
_ passage was not so much as to enable a 
man to carry a bag on his back. The 
insurance company called as an expert 
Mr. A. G. Watts, the manager of the 
Pioneer Mills of Shahdara, Lahore. This 
gentleman had had 31 years’ milling 
experience, at first in a Battersea flour 
mill and since 1914 in various mills in 
India. He gave evidence that in his 
godowns wheat isstacked to a height of 
six bags, atta, rawa and sooji toa height of 
seven bags and bran up to a height of ten 
totwelve bags, but that wheat could be 
stored up to the ceiling as it could last 
longer. He had seen nearly allthe mills 
in the neighbourhood of Lahore, but had 
never seen a godown packed with stock 
without spaces between the stacks. He 
himself kept a passage six feet wide 
between the stacks and he would describe 
the method of storage without a passage as 
a silly one. One difficulty would be that 
the old stock would be at the back and the 
new would be in front. It may be 
added that he stated that all his 
wheat was imported by rail and one could 
not buy wheat in Lahore. “It has all”, he 
said, “to come from outside’. Having 
regard to this evidence their Lordships 
think the High Court were justified in their 
view that the method of stacking alleged by 
Seth Rusiomji and the other witnesses for 
the plaintiffs to have existed in the Badami 
Bagh Mills was of a very exceptional 
character. The matter, however, did not rest 
simply on considerations ofthis kind. There 
was one completely independent witness 
who had been into the godowns two or 
three days before the fire. This was 
Abdul Hamid, the goods clerk at the N. W. 
Railway station. Jt was his duty to visit 
the siding daily and he had in fact visit- 
ed the siding two or three days before 
the fire. He was accustomed to go inside 
the godowns partly for the sake of amuse- 
ment and partly to purchase bags of atta 
for himself and other clerks of the railway. 
Further he sometimes had to see the head 
clerk to obtain information from him as 
to the release of the wagons. He had 


-never been inside godown J. buthe had- 
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been into godown X. two or three days 
before the fire. The contents were of 
wheat and bran. The height of the stock 
was from four ao five bags. He had also 
been into godown T. a month before the 
fire. He there saw bags of flour but he 
could not state the nature of the pro- 
ducts. The stock was stacked in layers 
and the height of the layer was not more 
than five bags. There were passages be- 
tween the stacks. The passage was wide 
enough to enable a man to walk through 
it easily. In cross-examination this witness 
was asked to give the dimensions of 
godowns X. and T., and he gave them in 
yards not very accurately. Except for that 
there seems to have been no effort to 
cross-examine the witness as to what he 
saw inside godowns X. and T. and certain- 
ly no ground whatever was suggested for 
thinking that he was not telling the truth 
to the best of his recollection. Tt has 
been already noted that this witness had 
not been into godown J. There is, however, 
a curious item of evidence coming from 
the plaintiffs’ side as regards the contents 
of this godown. Ram Labhaya as has been 
observed was the head clerk in the mills 
at and previously to the date of the fire and 
his evidence as tothe contents of godown J. 
is in these words :— 


“I cannot say how many pillars there were in 
godown J. Thè bales mere stacked between the 
eastern row of pillars and the western wall. They 
were extended from north to south. Some pillars 
in the southern corners were loose, The stack of . 
bales was not so high as that of the wheat. There 
wera two lines of bales and the height of the 
stack was three or four bales. Between the stacks 
of wheat bags there was a space left through which 
a man could pass. I cannot give approximately 
even the width of the space mentioned above. There 
was a space left through which aman could pass 
and there was no necessity for a man going up 
and crawling. The space was between the north 
and south walls. If a man entered godown J. from 
the north door, the gunnoy bags were on the left 
and the wheat bags were on the right.” 


It will be apparent that this evidence 
is wholly inconsistent with the view that 
in godown J. which was about 70 feet 
long and 394 feet broad and some 16 feet 
high, the contents were piled up to the 
roof and that there was a passage only 
for a quarter of its length. It is true 
that the witness stated that there was no. 
passage through which a man could go 
in godown T. and that the checking could 
be done there only by crawling like a 
snake on the top of the bags. It may be 
observed, however, that as regards go- 
down X. he stated that he was unable 
to give the amount of bags stored and 
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could not say whether there were a thousand 
or two thousand bags. It seems to their 
Lordships quite impossible to reject his 
evidence as to the contents of godown J. 
The facts must have been known not only 
to Seth Rustomji and his sons and the 
other witnesses and there is an obvious 
‘comment as to the truth of their testimony. 

The indisputable facts. as to the height 
-öf the debris. in the .godowns within a 
very short time of the discovery of the 
fire together with the evidence already 
mentioned seem to their Lordships to 
establish the untruth of the statements as 
to the contents of the godowns given by 
the witnesses on behalf of the plaintiffs, 
including Seth Rustomji himself. No evi- 
dence was called on behalf of the plain- 
tiffs.to suggest that wheat and wheat pro- 
ducts packed in bags and stored in 
roofed godowns to their utmost- capacity, 
with the result that the lower rows of 
bags would be very tightly compressed, 
would burn like tinder. The fire, assum- 
ing, as their Lordships do, an accidental 
cause, could not have broken out in all 
the godowns at. the same time. It would 
‘spread no doubt from the roofs which 
included ‘timbers of an inflammable 
character. The burning timbers would 
fall, as we know they did fall, upon 
stacks of wheat or wheat products. The 
sacks themselves would -it seems bum 
fairly readily but that tightly packed bags 
of wheat and wheat products 12,13 or 14 
feet high would be burnt or be turned into 
smouldering material only 3 to4 feet high 
in the space of an hour or two seems to 
their Lordships to be an almost impossible 
proposition. Moreover, all the independent 
evidence on the matter is in favour of 
‘the defendants’ view. Mr. A. G. Watts 
already referred to had had some experience 
of the burning of bags of wheat-in stacks, 
and he stated that when burning debris 
falls on a stack of wheat the upper por- 
tion of the bags burns and the grain is 
turned to a black colour and makes a 
solid mass. A little later he said, “Bags 
of grain do not burn in flames. They 
‘only smoulder", and as regards the bags 
‘ina stack, the bags at the bottom in the 
case he had personal knowledge of, re- 
mained absolutely undamaged and only 
some of the bags, at or near the top were 
‘damaged by the fire. Mr. Haultain had 
also had experience of burning grain and 
he stated that the bags themselves burn 
away very quickly -but that the grain 
-burns very slowly as the air could not 
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get into the centre of the grain. The 
tighter the bags were packed the slower, 
he said, was the combustion which was 
by smouldering and not by flames. In 
particular he said that in atta, sooji, rawa 
and maida combustion was much slower 
than with grain. These products merely 
smoulder. Bran, however, would burn a 
little quicker. [t is apparent that Mr. 
Sheringham who had had ample experience 
of fires took the same view, as is showa 
by his contemporary report that the amount 
of stock burnt was “small”. 

In regard to the claim for the gunny bags 
alleged to have been destroyed, the plaintiffs 
were of course aware that the policy covered 
only gunny bags in bales. Tney used to be 
supplied in bales of 300 bags with iron hoops 
round them. In the particulars the plaintiffs 
claimed for gunny ‘bags “in bales only”, 
the number claimed for being 55,000, value 
Rs. 50,663. Ladli Das supported this claim 

-by an affidavit stating that “most if not all 
the bags were in bales of 300 bags”. At the 
trial, however, the evidence proved that very 
few of the gunny bags were in bales and 
Seth Rustoumji said that most of the bales 
were in bundles of 25 tied witn thick string, 
and he contended that these bundles were 
in bales within the meaning of tne policy. 
The gunny bags according to the head clerk 
were purcuased from Calcutta, and it would 
not have been difficult to prove the numbers 
purchased during the six months preceding 

“the tire. No such evidence was, however, 
produced. In the High Court the claim in 
respect of gunny bags was abandoned; but 
their Lordships must agree with the High 
Court that the circumstances relating to this 
part of the claim must be ‘borne in mind 
when weighing the credibility of Seth Rus- 
tomji'’s evidence. 

For these reasons as well as other reasons 
referred to in the judgment of Dalip Singh 
J., their Lordships have come to the same 
conclusion as that at which the High Court 
arrived. ‘The alleged loss was not proved 
by the plaintiffs in the action and there was 
sufficient evidence to justify the conclusion 
of the High Court that the claim was grossly 
exaggerated, and as Seth Rustomji must 
have been aware of this fact the claim must 
have been fraudulent, with the result that 
under condition No. 13 of the policy, ali -be- 
neft was forfeited by Seth Rustomji. Tanis, 
however, would not necessarily bar the claim 
of the Central Bank to whom the policies 
had been assigned inan absolute form in 
respect of the losses and damage which 

“was proved or admitted to have been ocea- 
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sioned by the fire, namely a lossof Rs. 43,000. 
The difficulty here as already mentioned is 
that Counsel who appeared on the appeal 
to the High Court for both Seth Rustomji 
and the Central Bank had taken the view 
that the insurance was a joint insurance and 
that fraud on the part of either of the plain- 
tiffs would equally affect the claim of the 
other plaintiff even though the insurable 
interests were different. The learned Judge 
who delivered the judgment in the High 
Court observed in his concluding remark that 
in View of the concessions made by the learn- 
‘ed Counsel for the respondenis, it was 
-unnecessary to decide whether the Central 
Bank also were concerned in the making of 
a fraudulent claim. Their Lordships have 
-a difficulty in understanding what was 
meant by the concession that there was in 
this case a joint insurance, 2 phrase which 
seems to be applied accurately only in a case 
where an insurance is effected as regards 
property jointly owned by the assured. 
owever, anumber of points of some diff- 
culty would arise if the claim of the Central 
Bank were to be considered on its meriis 80 
faras regards the Rs. 43,000, including 
questions uf construction both of the orig- 
inal charge and of the policies and of the 
documents passing between the insurance 
company and the Central Bank, and also 
questions under s. 106 of the Indian 
Evidence Act of 1872. Moreover, it may 
well be that ifa different course had been 
taken inthe Courts below further evidence 
might have been called. It is observed 
that Mr. Jariwala who had made an affidavit 
on behalf of the plaintifis on August 16, 
1927, was not called at the trial, and iadeed 
no witness who could explain the course taken 
by the Central Bank was so-called. Counsel 
for the plaintiffs is said to have observed 
that he did not consider it advisable to call 
Mr. Jariwala. On the whole and bearing in 
mind the reluctance of this Board to consider 
an issue or an objection which has been 
abandoned or not raised in the lower Courts 
[see Lingangowda v.  Basangowda 
Bistangowda Patel (1), Uduma  Lebbe 
Ahamath v. Lerena Marikar (2), and 


Skinner v. Bank of Upper India (3)] 
(1) 54 IA 122; 101 Ind, Cas 44; A IR 1997PC 

56; 52 ML J472; 25A LJ 319; 4 0 WN 494, 

(1927) M WN 358; 31 0 W N 570; 29 Bom L R 
; 7 789; 45C L J 504; 8 PL T462; 

ENEO ; 462; 51 B 

_ (2) (1931) A C799 at p. 801; 100 L J ; 

u aft p P O 211; 145 


(3) 62 I A115; 155 Ind. Cas. 743; 7R P C 214: 
39 G W N834; AIR 1935 PG 168; (1935) MWN 
726; (1935) O W N7711; 42 L W 172: 69 M L J 158: 
37 Bom, L R625;57 A 3l4,610L0477(P 0. 
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it appears that their Lordships would not be 
justified in allowing these questions to be 
raised on this appeal. : 

In these ciro&imstances their Lordships 
will humbly advise His Majesty that the 
appeal should be dismissed with ccsts. 

N. Appeal dismissed. 

Solicitors for the Appellants: Messrs. Hy. 
S. L. Polak & Co. 

Solicitor for the Respondent:—Messrs. 
Trower, Still & Keeling. 
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PARTY. 

Bihar and Orissa Municipal Act (VII of 1922), 
gs. 194 (2), 360—Notire under s. 194 (2), to demolish — 
Defence that requisition to demolish was unnecessary, 
whether can be taken—Decision of Municipality as to 
condition of building and as to whether demolition 
or repairing was to be made, if can be questioned by 
Court Non-compliance with notice Objection under 
s. 360, taken late Objection enquired into - Prosecu- 
tion for original non-compliance - Legality - Inter- 
pretation of statutes — Reasonable interpretation in 
harmony with general purpose of statute. 

The contention that the requisition for demolition 
was unnecessary, is no defence to a charge under 
s. 192 (2), Bihar and Orissa Municipal Act, for 
failnre to comply with notice to demolish. It is 
for the Municipal Commissioners to decide whether 
the issue ofa requisition is necessary and the ac- 
cused can prefer an objection tv such notice under 
s. 360 of the Act. 

The scheme of the Bihar and Orissa Municipal Act 
is that it is for the Municipality to decide not only 
whether a building is in a ruinous condition or is 
dangerous to person or property, but also whether 
demolition is necessary or repairs would suffice, 
The decision of the Municipality is not one to be 
questioned in the Courts, but the rate payer is not 
absolutely helpless for he has the alternative of pre- 
ferring an objection under s, 360 of the Act. There- 
fore, the notice is not contrary to law where it does 
not give him the choice bebween demolition and 
repair. 

Where the accused preferred an objection to notice 
under s, 194 though at alate date but if was enter- 
tained, enquired into and a report was prepared by 
the Municipal Commissioner : 

Held, that the prosecution for the non-compliance 
wah the originəl requisition was contrary to 
aw. : 

The first principle in interpretation of statutes is 
that the intention of tne legislature is to be ascer- 
tained by reference to the words used and the 
grammatical and ordinary sense of the words is to be 
adhered to, unless that would lead to some absurdity 
or some repugnance or inconsistency with the rest of 
the statute. Where the language of a statute.is clear 
ənd unambiguous it must be interpreted in its 
ordinary sense. A reasonable interpretation is to be 
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preferred to one that leads to unreasonable: results, 
The state of the law at the time astatute was passed 
is a matter material to be considgred to arrive at the 
intention of the legislature, 


Cr. Revn. from an order of the Special 
Magistrate, Patna, dated September 26, 
1934. 5 


Mr. S. De, for the Petitioner. 
-Order.—This is application is revision 
against a conviction under s. 194 (2), Bihar 
and Orissa, Municipal Act, 1922, with a 
sentence ofa fine of Rs. 25 orin default 
a weeks simple imprisonment. On 
February 14, 1934, a notice was served by 
the Patna City Municipality on the peti- 
tioner, as the owner of a holding, requiring 
him within 7 days to demolish the front 
portion of his house (makan ke samne ka 
hissa), and intimating as required by s. 359 
(2) of the Act that if he had any ob- 
jection to make to the requisition he should 
prefer it within five days, failing which 
the demolition will be carried out by the 
Municipality and the expenses recovered 
from him. The notice also added that the 
person addressed would, if he failed o 
comply or prefer an objection, be prosecut- 
ed. The petitioner did not comply with 
the notice but filed an objection on 
February 20, explaining, as he saysin para. 
4 of his petition in revision, that demo- 
lition was unnecessary as the damage done 
to the building by the earthquake was in 
no way dangerous and repairs’ would be 
sufficient for which a month's time was 
prayed for, and further praying 

“that an expert might be called after a month to 
inspect the repair and thereupon, if anything still 


remained to be done, the petitioner expressed his 
readiness to carry them out.” 


On April 10, 1934, the Municipality issued 
another notice to the petitioner requiring 
him to be in attendance on the spot on April 
12, 1934 at 9-30 in the morning so that the 
dangerous portion of the holding could be 
pointed out to him. This was doubtless 
in response tothe petitioners representa- 
tion of the February 20, and the Municipal 
Engineer inspected the house in the 
presence of the petitioner on April 12, 
and recorded anote that the tirst floor was 
to be dismantled totally and the two 
central pillars to be rebuilt after the 
dismantling, but that if the owner wanted 
to keep the first floor, he should dismantle 
the main’ wall of the eastern verandah from 
the very foundation and rebuild it on 
another foundation, ete. On this report 
the Municipal Engineer appearsto have 
been asked whether the petitioner had 
complied with the requisition or not, as the 
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Sectional Officer had reported on March 
27, that the petitioner had not removed 
the dangerous portion. The Municipal 
Engineer reported on April 21, that the 
petitioner had not complied with the re- 
quisition, and he was thereupon prosecuted. 
There was and is no dispute that the peti- 
tioner received the notice under s. 194 (2) on 
February 14, and failed to comply with 
it either by demolition or by preferring 
an objection within five days. It was 
contended before the trying Magistrate that 
no demolition was in fact necessary. This 
defence was rightly held to be no answer 
to the charge, for s. 194 anthorizes the 
Municipality to make a requisition. 

“When it appears tothe Commissioners that any 
building, part of a building wall,....is ina 
ruinous condition and dangerous to persons or 
property.” : 

It is not necessary for the legality of the 
requisition that the building should be 
found by the Courts to have been ina 
ruinous condition and dangerous to persons 
or property. Should the house-owner be 
disposed to dispute the question whether 
the building is in such a condition, he is 
entitled under s. 360 to prefer an objection 
within five days and the Ohairman or 
Vice-Chairman or the Commissioners ata 
meeting as the case may be, are to dispose 
it of under s.362, and record an order 
withdrawing, modifying or making absolute 
the requisition, and if such order does 
not withdraw the requisition, ib has to 
specify the time within which the requisi- 
tion is to be carried out. That is the 
procedure provided by the Act, and it is 
not open to the petitioner to urge before 
the Courts that the requisition for demo- 
lition should be held to have been un- 
necessary in view of the condition of the 
building. It is for the Municipal Commis- 
sioners to decide whether the issue of a 
requisition is necessary: this was held on 
a construction of the similar provisions 
of s. 64, Bengal District Municipal Improve- 
ment Act, (Bengal Council) Act UI of 1864, 
in Gopee Kishan v. H. W. Ryland (1). 
It has been contended on behalf of 
the petitioner that the notice under 
s. 194 was illegal because it required him 
merely to demolish the building, whereas 
is is said he should have been given 
the choice of one of the alternatives im- 
plied in the wording of the sub-section 
“to demolish, secure or repair such building, 
wall, etc.” The notice was on a printed 
form which spoke of demolishing or 
repairing tur dijiye ya marammat kardijiye, 

G) 9 WR 279. 
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but the alternative of repairing was penned 
through. 

Macpherson, J., who first heard this 


case sitting singly, considered that this 
wes a point of such general im- 
portance thet it would be well to have 
it decided by a Bench. The case has 
accordingly come before us, but neither 
the Crown nor the Municipality have 
entered appearance to oppose the petition. 
The point is apparently one of first 
impression. We must, therefore, construe 
the section in the light of the general 
principles which are to be applied in the 
interpretation of statutes. The first principle 
is that the intention of the legislature is 
to be ascertained by reference to the 
words used (Beals Cardinal Principles of 
Legal Interpretation, Edn. 3 p. 314); 
and the gremmatical and ordinary sense 
of the words isto be adhered to, unless 
that would lead to some absurdity or some 
Tepugnance or inconsistency with the rest 
of the statute (ibid. p. 343). Where the 
language of a statute is clear and unam- 
biguous, it must be interpreted in its 
ordinary sense. A reasonable interpretation 
is to be preferred to one that leads to 
unreasonable results (ibid. p. 370). The state 
of the law at the time a statute was 
passed is a matter material to be considered 
to arrive -tthe intention of the legislature 
(ibid. 9. 321). Section 194, Bihar and 
Orissa Municipal Act, takes the place of 
s. 210, Bengal Municipal Act, 1884, which (as 
amended in 1894) empowered the Commis- 
sioners, in a case like the present, to require 
the owner or occupier 

“within seven days to take down, secure or repair 
such building, wall or other structure as the case may 
require. 

We feel no doubt on the language 
used in that enactment, that it was intended 
that the Commissioners should come to a 
decision both as to whether a building, 
wall or structure was in a ruinous state and 
dangerous and as to what action the case 
might require by way of remedy, and 
should issue a requisition accordingly. In 
the Bihar and Orissa Municipal Act, 
s. 194, the words “as the case may require” 
are omitted; but they may have been 
dropped merely as being unnecessary; it 
would not be safe to draw from that fact 
an inference that a substantial alteration 
in the law was intended; an alteration that 
might make, the power entrusted to the 
Municipality for the public benefit largely 
ineffective. Such a construction is to be 
avoided if the language used will bear a 
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meaning more in harmony with the general 
purpose of the statute, Ollivant v. Rahim- 
tullah Nur Mopamed (2). As we have 
already seen, if the owner or occupier 
disputes the necessity of doing the thing 
he is called on to do, he has his remedy 
by objection under s. 360, and the orders 
which are to be passed on such objection 
may withdraw, modify or make absolute 
the previous requisition. The procedure 
seems nugatory unless at least the final 
order specifies some definite thing which is 
to be done; and consistency seems to de- 
mend thal in issuing the original notice 
the Commissioners should have the power 
to call on the owner or occupier to do 
some definite thing and not merely to 
choose between several things. It seems 
to us that the scheme of the Act is that it 
is for the Municipality to decide not only 
whether a building is in a ruinous condi- 
tion or is dangerous to person or property, 
but also whether demolition is necessary 
or repairs would suffice. The decision of 
the Municipality is not one to be questioned 
in the Couris, but the rate-payer is not 
absolutely helpless for he has the alternative 
of preferring an objection under s. 360 of 
the Act. We must, therefore, overrule the 
contention of the petitioner that the notice 
was contrary to law in that it did not 
give lim the choice between demolition 
and repair. 


It was also urged that the Municipality 
had virtually condoned the delay of the 
petitioner by issuing its notice of April 10, 
and in this connection stress is laid on 
the fact that the trying Magistrate, after 
inspecting the house in the presence of 
both parties, recorded the opinion that the 
house was probably not so dangerous as 
to warrant its being demolished. Some 
repairs were apperently carried out by 
the petitioner, but neither this nor the 
condition of the house as it appeared to 
the Magistrate has any bearing on the 
question whether the petitioner is liable to 
be convicted and fined under sub-s. 2, s. 194 
for failing to comply with the requisition 
under cl. (ii), sub-s. 1. It is clear that 
if the petitioner had made his objection 
one day earlier, he would not have been 
liable to prosecution except for failure to 
comply with the final order passed under 
8. 362 disposing of the objection and would 
have been entitledto a further period of 
grace as provided in that section for com- 
pliance with the final order: see Ram 


(2) 12 B 414. 
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Partab Lal v. Barh Municipality (3). The 


objection of the petitioner was in fact 
inquired into and the regort of the Muni- 


cipal Engineer is tothe effect that instead . 


of demolishing the entire front part of the 
house, it would suffice if the upper storey 
‘only were dismantled and the two central 
pillars rebuilt; it also indicates a posi- 


sible alternative method of repair by 
which the first floor also need not dis- 
appear for ever. It seems inconsistent 


that the Municipal Authorities should en- 
tertain an objection and have before them 
a report from their own responsible 
expert showing that specified repairs other 
than demolition would suffice to render 
the building safe, that they should leave 
the petitioner under the impression that the 
carrying cut of those specified repairs was 
all that was demanded of him, and that 
they should still prosecute him for non- 
‘compliance with the original requisition, 
taking advantage of the technical defect 
that the objection was a day late, a matter 
which appears to have escaped notice at 
the time. Though the Municipality has 
prosecuted the petitioner, it has not chosen 
to oppose the petition in revision. It seems to 
us that in the circumstances, we should not 
be straining the law unduly in favour of 
the petitioner if we were to hold that the 
procedure followed was not in accordance 
with law and that such a prosecution was not 
maintainable. The Rule is accordingly 
made absolute, the conviction set aside, 
and the petitioner acquitted. The fine, if 
paid, is to be refunded. 
b; Rule made absolute.. 


< (3) 3P LT'301;66 Ind. Cas, 417; A IR 1922 Pat. 
183; 23 0 L J 273. 


__. PATNA HIGH COURT 
Civil Revision Application No. 6 of 1936 
March 30, 1936 
DHAVLE, J. 
NISAN SINGH—Pgritionger 
VETSUS 

RAMCHANDRA SAO— OrrosiTE PARTY 

Provinciat Small Cause Courts Act (IX of 1887), 
Sch. II, Arts. 41, 15—Swit for recovery of money ad- 
vanced and not for contribution— Whether covered by 
Art. 41—Art. 15, scope of —Rescission of contract not 
sought—Art. 15, if appliesCivil Procedure Code 
(Act V of 1908), s. 66—Title to property not chal- 
lenged—Suit based on footing that defendant had 
no longer title to keep money advanced to him— 
Whether within s. 66. 

A „suit for recovery of money advanced which is 
neither a suit for contribution nor one. in respect 
of payment made by the plaintiff of money to the 
defendant as a co-sharer, does not fal] within Art. 
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41 or Art.15 of Sch. II to the Provincial Small 
Oause Courts Act. 

Article 15 contemplates caseg where rescission of 
a contract is the relief asked for and does not 
apply where what the plaintiff desires to obtain 
from the Court is not so much ofthe rescission of 
the contract as the recovery of the money advanc- 


ed. 

Where the plaintiff did not challenge the title of 
the defendant to property purchased by him at 
Court sale, though he said that the arrangement 
was that the property was to be purchased for all 
the ijaradars who contributed the purchase money, 
but he did not inthis suit endeavour to assert his 
title to his share of the lend and the suit was 
based on the footing that defendant had no longer 
any title to keep the money that had been advanced 
to him by the plaintiff: 

Held, thatthe suit was not one within s. 66, Civil 
Procedure Code, 


O.R. App. from an order of the Small 
Cause Court Judge, Jahanabad, dated Bep- 
tember 18, 1935. 

Mr. Anand Prasad, for the Petitioner. 

Mr. Rajkishore Prasad, for the Opposite 
Party. 

Judgment.—This application must be 
dismissed, It arises out of a suit for 
recovery of money. The sum comprised two 
items out of which we are only concerned 
with one, namely, Rs. 62, which the opposite 
party claimed and has been found by the 
Court helow to have advanced to the peti- 
tioner. The case of the opposite party 
was that this was the share contributed by 
him for the purchase of certain land in 
which he, the petitioner before me and 
other parties were concerned as ijaradars 
and which was going to be sold in a Court 
auction. The learned Advocate for the 
petitioner has urged that the suit should not 
have been tried by the Small Cause Court 
at all because it comes either within Art. 41 
or within Art. 15 of the Second Schedule to 
that Act. Article 41 deals with suits for 
contribution by a sharer in a joint property 
in respect of a payment made by him of 
money due from a co-sharer. The present 
was not a swt for contribution but for 
recovery of money advanced. Nor was it 
a suit in respect of a payment made by the 
plaintiff of money due from the petitioner 
before me as a co-sharer. The payment 
made by the opposite party was made to 
the petitioner himself. On a plain reading 
of Art. 41 it seems clear that the suit was 
not within this article. Article 15, the other 
article referred to by the learned Advocate 
deals with suits for the specific performance 
or rescission of a contract. In the present 
case the opposite party admittedly did not 
ask for the specific performance of any 
contract, but the learned Advocate has con- 
tended that his claim for the recovery of the 
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money advanced by him was based on the 
rescission of a contract and was, therefore, 
covered by the Article. The claim for the 
recovery of money, however, arises rather 
out of the advance made by the plaintiff 
than out of what may be called the rescis- 
sion of a contract; and it seems to me that 
the Article contemplates case» where rescis- 
sion of a contract is the relief asked for, 
while in the present case what the opposite 
party desired to obtain from the Court is 
not so much of the rescission of- the eon- 
-tract as the recovery of the money advanc- 
ed. The learned Advocate has also urged 
that the suit was not maintainable in view 
of the provisions of s. 66. of the Code of 
Civil Procedure Code. Now, this section 
provides that: 

‘no suit shall be maintained against any person 
claiming title under a purchase certified by the 
Court in such manner as may be prescribed on the 
ground that. the purchase was made on behalf of the 
plaintiff or on behalf of some one through whom the 
plaintiff claims.” a 

Was the present a suit of that character ? 
The opposite party did not even seek to 
challenge the title of the petitioner to the 
property purchased by him at the Court 
sale. He did undoubtedly say that the 
arrangement was that the property was to 
be purchased for all the ijaradars who 
contributed the purchase money, but he 
did not in this suit endeavour to assert his 
title to his share of the land. The suit was 
based on the footing that the petitioner 
before me had no longer any title to keep 
the money that had been advanced to him 
by the opposite party; and that clearly is 
not a suit within s. 66 of the Code of Civil 
Procedure at all. 

The application is accordingly dismissed 
with costs. Hearing fee one gold mohur.: 


N. Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Miscellaneous Judicial Case No. 56 of 1935 
January 7, 1936 
SUBHEDAR, A. J. C. AND NIYyoGI, A. J. O. 
Turn COMMISSIONER or INCOME TAX, 
GENTRAL PROVINCES asp UNITED 
PROVINCES—AprLicant 
versus 
Rai Bahadur BANSILAL ABIRCHAND— 
NON-APPLIOANT 
- Income Tax Act (XI of 1922), ss, 59, 25-A—Rules 
framed by Board of Inland Revenue under s. 59— 
R. 6--Registration of jirm—Renewal of certificate 
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—Income-taxz Officer, whether bound to renew— 
Partition under s. 25-A, whether should be in metes 
and bounds. i 

According to r. g6 of the Rules framed by the 
Board of Inland Revenue, in exercise of the powers 
conferred by s. 59 of the Income Tax Act, 1922, 
the Income-tax Officer is bound to renéw the cer- 
tificate from year to year on an application made to 
him in that behalf accompanied by a certificate 
signed by one ofthe partners of the firm thatthe 
constitution of the firm as specified in the 
instrument of partnership remained unaltered. 
The Income-tax Officer has no power to dec- 
line to renew the certificate of registration unless 
the firm altered its constitution since the grant of 
the previous certificate. 

It may be conceded that the Income-tax Officer 
is ordinarily not bound by the correctness of any 
previous orders passed by him but that power is 
expressly withdrawn by sub-s. 3 of s. 25-A, and 
r. 6 ofthe aforesaid Rules makes it imperative on 
him to renew the certificate except when it ig 
proved that the constitution of the firm has altered 
since the grant of the last certificate. Mathradas 
& Sons v. Commissioner of Income Taz (1), distin- 
guished. 

Section 25-A, Income Tax Act, does not demand 
a partition by metes and bounds. Biradmal Lodha 
v. Commissioner of Income Tax (2) and Sher Singh 
v. Commissioner of Income Tax (3), followed. 


Ref. under s. 66 (2) of the Indian 
Income Tax Act for decision by this Court. 

Mr. D. N. Chaudhury, R. B., for the Appli- 
cant. 

bir H. S. Gour, Kinkhede, R. B. (with him 
Mr A. D. Mande), for the Non-Applicant. 


Order.—This case arises on a statement 
submitted to this Court by the Commission- 
er of Income-tax under s. 66 (2), Indian 
Income Tax Act (XI of 1922), 

Prior to 1929-30 the assessee was ad- 
mittedly an undivided Hindu family con- 
sisting of Sir Bisessardas Daga who was 
the manager and his younger brother Seth 
Narsingdas Daga, Seth Badridas Daga and 
Seth Ramnath Daga, a minor. In the course 
of the assessment proceedings of 1929-30 
it was alleged that the joint Hindu family 
had constituted itself into a firm, as a result 
of a declaration of unequivocal intention to 
separate made in writing on February 10, 
1928, on a duly stamped paper followed by 
a registered deed of partnership dated 
July 30, 1928. Out of the property which 
consisted of villages, houses, money-lending 
and other business and jewellery there had 
been already actual division of some 
immovable property and jewellery at 
Bikaner. The property in British India 
remained undivided as before but the dis- 
ruption of the joint family was evidenced 
by splitting up the capital accounts. in the 
names of four brothers. No alteration in 
the register of proprietary mutations was 
made in respect of the villages. It was 
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alleged that the declaration as to partition 
had come into force from April 1, 1928. 

All the four brothers jointly applied for 
registration of their firm ander s. 2 (14) and 
the then Income-tax Officer, Mr. Subhedar, 
` passed a formal order on March 20, 1930, to 
the effect “that the joint family had ceased 
to exist even though there had been no 
division by metes and bounds of the villages 
and houses,” (Appendix A), and according- 
ly registered the instrument of partnership 

‘dated July 30, 1928, on March 22, 1930; 
(Appendix B). This registration was renew- 
ed for 1930-31 and 1931-32 by Mr. Bagri 
who had succeeded Mr. Subhedar in those 
years as Income-tax Officer. The appli- 
cation for renewal of registration for 1932-33 
was, however, refused, and the Income-tax 


Commissioner declined to state the case’ 


under s. 66 (2) of the Income Tax Act. The 
assessee did not move further in the matter 
as he was not assessed to any income-tax 
in that year. 

The question again arose in respect of 
the assessment year 1933-34 and the Income- 
tax Officer, by an order passed on Febru- 
ary 28, 1934, declined registration as a 
result of fresh enquiries disclosing that the 
assessee continued to be a Hindu joint 
family in spite of the declaration dated 
February 10, 1928. An appeal mde to the 
Assistant Commissioner of Income-tax 
having failed, the assessee applied to the 
Commissioner of Income-tax for reviewing 
the adverse orders passed against him and 
also to draw up a statement of the case and 
refer it for the decision of this Court. The 
_Commissioner of Income-tax has, therefore, 
referred the question in these terms:— 

“In all the circumstances of this case, having 
regard to the fact that there was no finding at any 
time to the effect that the Hindu undivided family 
represented by the assessee had disrupted and that 
joint family property had been divided among the 
various members in definite portions, was the Income- 
tax Officer justified in holding that the so-called 
firm of which registration under s. 26-A, was sought 
for and refused, was only a subterfuge for the pur- 


poses of obtaining a reduction in the liability to 
income-tax and super-tax ?” 


This reference raises two questions: (1) 
whether there was no finding at any time 
to the effect that the undivided family had 
been divided, and (2) whether the Income- 
tax Officer was justified in holding that the 
firm which had been registered for two 
years under s. 26-A and assessed as such 
was not a firm. f 

It is pertinent to notice that in regard to 
the assessment ysar 1933-34 the assessee 
had only applied for renewal of the regis- 
tration of his firm under s. 26-A in the 
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Manual. According to r. 6 of the Rules 
framed by the Board of Inland Revenue, In 
exercise of the powers conferred by s. 59 
of the Income Tax Act, 1922, the Income- 
tax Officer, is bound to renew the certili- 
cate from year to year on an application 
made to him iu that behalf accompanied by 
a certificate signed. by one of the partners 
of the firm thet the constitution of the firm 
as specified in the instrument of partner- 
ship remained unaltered. lt is clear that 
the Income-tax Officer would have no power 
to decline to renew the certificate of regis- 
tration unless the firm altered its constitu- 
tion since the grant of the previous certifi- 
cate. In neither of the two orders dated 
November 23, 1932, and February 28, 1934, 
passed by the Income-tax Officer is there 
anything to show that since the date when 
the certificate was last renewed, namely 
March 15, 1932, there was any change in 
the constitution of the firm. 

The Income-tax Officer was influenced 
by certain registered deeds and certain 


-averments made ina plaint prior, to 1930 


in reaching the conclusion that the assessee 
had not ceased to bea joint family notwith- 
standing the declaration and the instru- 
ment of parinership of 1928. In doing so 
the Income-tax OlHicer exercised a power 
which is not contemplated by r. 6 of the 
aforesaid rules. It was perhaps to circum- 
vent tnis difficulty that the Commissioner 
of Income-tax took the stand that there had 
been no finding at any time to the effect that 
the Hindu undivided family had disrupted 
and that the joint family property had been 
divided in definite portions. This position 
was undoubtedly forced on the Commis- 
sioner by reason of the terms of sub-s. 3 
of s. 25-A. of the Income Tax Act, which says 
when. such an order has not been passed in 
respect of a Hindu family hitherto assessed 
as undivided, such family shall be deemed, 
for the purposes of the Act, to Continue to 
be a Hindu undivided family. It is urged 
that there was no specific order passed 
under s. 25-A as there was no enquiry 
preceded by notices to all the persons con- 
cerned. This ig contradicted by the ex- 
press wording of Mr. Subhedar’s order 
passed on March 20, 1930. There he states 
that all the four brothers applied for regis- 
tration of their firm on the ground that 
they had ceased to be a joint family 
and that “as the result of enquiry” he 
found that they had really separated in 
mess, worship, purse and residence. He 
was satisfied from the declaration dated 
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February 10, 1928, and the deed of partner- 
ship dated July 30, 1928, and also by the 
distribution of capital in each branch that 
the joint family had ceased to exist although 
the villages and houses were not divided by 
metes and bounds. He no doubt remarked 
that in future years the matter would have to 
be re-considered in view of the subsequent 
conduct of the parties. When the officer 
who passed the order states in unequivocal 
terms that he made an enquiry, we are unable 
to accept the allegation that there was no 
such enquiry. Nor do we think that there 
was any necessity for issuing notices to the 
members of the family when all of them 
-had joined in making the application. In 
any case none of them has cume forward to 
repudiate the declaration and the instru- 
ment of partnership. In face of these facts 
it is impossible to contend that Mr. Subhe- 
da's order was not one passed under s. 25-A 
which had come into force from April 1, 
1928. As there was an order under s. 25-A 
in clear and unequivocal terms, sub-s. 3 of 
s. 25-A must operate to preclude any fresh 
enquiry. 

It is urged by the learned Counsel for the 
Commissioner of Income-tax that the firm 
of which registration was sought was found 
by the Income-tax Officer to be only a 
camouflage for obtaining a reduction in 
the liability to income-tax and super-tax 
and that this finding being one of fact 
cannot be challenged here. The conten- 
tion would be perfectly sound if the Income- 
tax Officer was competent to go into the 
question and give his finding but it has 
already been shown that he was precluded 
from doing so by r.6 of the Rules framed 
by the Board of Inland Revenue as well as 
by sub-s. 3 of s. 25-A. It may be con- 
ceded that the Income-tax Officer is ordin- 
arily not bound by the correctness of any 
previous orders passed by him but that 
power is, so far as this case is concerned, 
‘expressly withdrawn by sub-s. 3 of s. 25-A, 
and r. 6 of the aforesaid Rules makes it 
imperative on him to renew the certificate 
except when it is proved that the constitu- 
tion of the firm has altered since the grant 
of the last certificate. The case in Mathra- 
das & Sons v. Commissioner of Income Tax 
(1), relied on by the learned Commissioner 
-is distinguishable on facts inasmuch as it 
was found that the partition could not he 
effected by the execution of a will which 
could not obviously come into force until 
the testator’s death. 

(1) AI R1933 Lah. 815; 147 Ind, Cas. 248; 6 R L 
369; 35 PL RL 
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We are in respectful agreement with the 
view taken in Biradmal Lodha v. Commis- 
stoner of Income Tax (2) and Sher Singh v. 
Commissioner of Income Tax (3), that s. 25-A 
does not demand a partition by metes and 
bounds. This view is even accepted by the 
Commissioner of Income-tax himself. At 
any rate in respect of the extensive business 
which the assessee carries on at diverse 
places in and outside British India, the 
partition by metes and bounds is an 


‘impossibility. The real question is whether 


the four brothers have gone back upon their 
declaration of 1928 and have reverted to 
their former position as members of a joint 
family. There is no evidence of any acts 
or declarations subsequent to Mr. Subhe- 
dar’s order to sustain the conclusion that 
the firm was a subterfuge. Apart, how- 
ever, from the merits of the case we are de- 
finitely of opinion that in view of the order 
passed by Mr. Subhedar, the Jncome-tax 
Officer was precluded by sub-s. 3 of s. 25-A 
and r. 6 from making a fresh enquiry under 
s. 25-A (1) which itself had no application to 
this case as the assessee could not, at the 
time when the Jncome-tax Officer was mak- 
ing an assessment under s. 23 for the year 
1933-34, be described as a Hindu family 
“hitherto assessed” as undivided. If, asthe 
Commissioner of Income-tux rightly conced- 
ed, there could be disruption of the family 
without actual partition of the property by 
metes and bounds, then Mr. Subhedar's 
order was correct. In consequence of the 
division of title, there was nothing to pre- 
vent the members of the quondam co-parcen- 
ary from entering into a contract of partner- 
ship. The assessee was, therefore, rightly 
registered as a firm in 1930 and two subse- 
quent years. If so, the Income-tax Officer 
had no power to refuse renewal of the certifi- 
cate unless the firm altered its constitution. 

For the foregoing reasons we answer the 
question referred to us in’ the negative. 
The costs of this reference shall be paid by 
the Commissioner of Income-tax to the 
assessee. Pleader’s fee Rs. 200. 

D. Reference answered. 

(2) 153 Ind. Cas. 722; 56 A 504; (1984) AL J 


1213; AIR 1934 All. 217; 7 R A 574. 
(3) AIR 1935 Lah. 81; 154 Ind. Cas.191;7R L 
527. 
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PATNA HIGH COURT 
Civil Revision No. 565 of 1935 
March 24, 1936 
Fazi Aut, §. 
Firm RAM CHANDRA-FARAYA LAL 
—PETITIONER 
versus 
BHAIA DHARMAN SAHI—Oppostre PARTY 
Civil Procedure Code (Act V of 1908), 0. IX, 


r. 3— Rule, if obligatory—Scope of the rule—~Dis- 
cretion of Court. : 


Order IX, r. 3, Oivil Procedure Code, is not 
obligatory but merely gives the Court a discretion 
to make an orderin suitable circumstances that the 
suit be dismissed. h 

©. R. from an order of the Munsif of 
Ranchi, dated July 27, 1935. - f 

Mr. L. K. Choudkury, for the Petitioner. 


Judgment.—The suit in connection with- 


which this application has been made was 
instituted by the petitioner on August 13, 
1934, for recovery of a:certain sum of money 
from the defendant on the basis of a chitta 
“said to have been executed by the latter. 
From the order-sheet it appears that the 
defendant took more.than one adjournment 
in-order to file a written ‘statement and on 
several subsequent dates also he applied 
for time though the-plaintiff was prepared 
to go on with the case. On June 13, 1935, 
the plaintiff filed hazri, but the defendant 
again filed a petition for time. Sometime 
later the case was called out but as neither 
party responded to the call, the case was 
dismissed for default. The plaintiff appear- 
ed before the Court soon after the order of 
dismissal had been passed and gave an ex- 
planation for-his absence. On June 15, 1935, 
he filed a regular petition under O. IX, r. 4, 
asking the Court to restore the case but the 
learned Munsif dismissed the.application on 
July-27, 1935. The learned Munsif in the order 
by which he has disposed of the application 
does not find that the account given by the 
plaintiff was incorrect but he simply states 
that the plaintiff should have informed him 
before he left the Court. On a reference to 
the written statement it appears that the 
defendant admitted the execution of the 


hat-chitta but pleaded.that he had executed . 


. it under undue influence. and pressure and 
asked the transaction to be re opened. In 
such circunistances the onus was clearly on 
the defendant to prove that the chitta could 
not, be given effect to. The learned Munsif 
has overlooked this fact and he has also 
overlooked the fact that O. IX, r 3, 
is not obligatory but merely gives the 
Court a discretion to make dn, order 
in suitable circumstances that the suit 
be dismissed. In my opinion this is a case 
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in which the Court below has exercised its 
jurisdiction with material irregularity and 
its order must, therefore, be set aside and 
the case restored. The learned Munsif will 


now proceed to dispose of the case according 
to law. 


N. . Order set aside. 


e maeme 


LAHORE HIGH COURT 
Second Civil Appeal No. 2192 of 1935 
March 3, 1936 
Barog, J. 
HASHU—Drrenpant—APPELLANT 
versus 
Chaudhri HAKIM ALI—PLAINTIFER 
—~RESPONDENT 

Colonization of Government Lands (Punjab) Act (V 
of 1912), s. 19--Sanction for sale of land—Commis- 
stoner authorising “Collector of District” to give’ 
sanction—Whether can be taken to authorise Deputy 
Commissioner-~Sale without sanction ts void— 
Parties, labouring under mistake of fact regarding 
sanction-~Transferee, if entitled to return of consi- 
deration, 

Where the Commissioner bya letter authorises 
the “Collector of the District” togive sanction for sale 
of Land under s. 19, of the Colonization of Govern- 
ment Lands (Punjab) Act, the letter of the Commis- 
sioner can only be taken to authorise the Deputy 
Commissioner of the District to sanction sales under 
8, 19'of the aforsaid Act. Bae” 

Section 19 of the Oolonization of Government 
Lands (Punjab) Act, clearly lays down that any 
sale effected without the necessary sanction will be 
void, - h 
And where such sanction is afterwards found to 
be invalid and the sale void, the transferee would 
be entitled to relief on the ground that the contract 
has been discovered to be. void owing toa mistake 
of fact under which both parties were apparently 
labouring, viz., that the officer giving sanction was 


‘duly authorised to sanction transfers under s. 19 


of the Colonization of Government Lands (Punjab) 
Act, whereas he was not. 


S. C. A. from the decree of the District 
Judge, Lyallpur, dated August 22, 1935, 
reversing that of the Subordinate Judge, 
Third Class, Lyallpur, dated December 
21, 1934. 

Mr. Abdul Karim, for the Appellant. 

Mr. Abdul Majid, for the Respondent, 

Judgment.—This second appeal arises, 
out of a suit for possession of 53 kanals 
and 8 marlas of land on the basis of a 
sale-deed executed by the defendant in 
the plaintiff's favour. The defendant 
; ground 
that the sale was void as he was a Govern- 
ment tenant governed by the Punjab 
Conolization of Lands Act and no sanction 
had been obtained for the sale as required 
by s. 19 of that Act. The plaintiff con- 
tended that the defendant had already 
acquired proprietary rights and that. in 
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any case necessary sanction had also 
been obtained. The trial Court dismissed 
the suit, but on appeal the learned Dis- 
trict Judge granted the plaintiff the decree 
prayed for. From this’ decision the defen- 
dant has preferred asecond appeal. 

‘The main contention ‘urged by the learn- 
ed Counsel for the appellant was that 
according tos. 19 of the Punjab Coloniza- 
tion of Land Act it was necessary to obtain 
the sanction ‘of the Commissioner or of some 
officer authorised by him to accord sanction 
under that secticn. The sanction in the present 
case isalleged to have been given by Mr. 
Penny, who was aSettlement Officer. The 
learned Counsel contended that Mr. Penny 
had not been authorised by the Commis- 
sioner to grant sanction for sales under 
3.19 of the Punjab Colonization of Land 
Act. It appears from a letter issued by 
the Commissioner in this respect that he 
had authorised ‘the Collector of the Dis- 
- trict’ to sanction sales under s.19. The 
learned District Judge has held that Mr. 
Penny who had been empowered as a 
Oollector inthe Lyallpur District came 
within the scope of the Commissioner's 
letter. The learned Counsel for the ap- 
pellant contends that this view is errone- 
ous asthe expression ‘Collector of _ the 
District’ is defined in the Punjab Land 
Revenue Act and means the Deputy Com- 
‘missioner of the District. ‘the learned 
Counsel for the respondent urged that the 
expression ‘Collector of the District’ should 
be interpreted with reference to the de- 
fnition in s. 3 ofthe Punjab Colonization 
of Land Act but that section also makes 
a clear distinction between ‘the Collector 
of the District’ and other officers invested 
with the powers of a Collector. It seems to 
me that the contention of the learned 
Counsel for the appellant in this respect 
ig correct and that the letter of the Com- 
missioner which is relied on by the plain- 
tiff, can only be taken to authorise the 
“Deputy Commissioner of the District to 
sanction sales under 5.19 of the Punjab 
Colonization of Land Act. 
The learned Counsel for the respondent 
tried to support the decree of the learned 
District Judge on the ground that the 
defendant had already acquired proprie- 
tary rights when the sale took place. The 
Courts below have, however, | found that 
no such rights had been acquired at the 
time and there seems to, be no good 
ground for interfering with this finding 
of fact in second appeal. The learned 
Counsel forthe respondent contended that 
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the plaintiff had paid all the malkana 
dues before the sale took place and, there- 
fore, he should pe considered to have be- 
come owner ipso facto although he had not 
yet been recognised as such by the Gov- 
ernment. In support of this contention he 
relied on Guru Dutt v. Kartar Singh (1), and 
Malap Kuer y. Hakim Singh (2). The 
former ruling appearsto be based on the 
Special conditions applicable to the tenancy 
in that case while in the latter case there 
is merely an expression of opinion to the 
effect that on payment of the necessary 
sums to the Government the tenant be- 
comes ipso facto owner. The -plaintif 
in this case has not placed on the record: 
the statemert of conditions which were ap- 
plicable to the tenancy. He has referred. 
me tothe statements of conditions printed 
at pages 168140 186 of Volume H, Punjab 
Colony Manual, but itis mot clear which 
of these conditions were applicable to the 
defendants when he acquired the tenancy. - 
Condition No. 24 at page 179 is merely to 
the effect that on payment of the sums due 
to the Government within the prescribed 
period the tenants become entitled to the 
proprietary rights. In the present instance 
the defendant was not yet recognised “as 
a tenant by the Government and ‘ the 
presumption isthat all the necessary con- 
ditions were not fulfilled. In the’ absence 
of any definite evidence to. show what 
conditions were applicable to the tenancy 
in the present case and whether they were 
all fully complied with, the findmg of the 
learned District Judge in this respect 
cannot be disturbed. 5 

The learned Counsel urged next that 
even if there was no valid sanction for’ 
the sale under s.19 of the Punjab Con- 
lonization of Land Act the sale would be” 
binding onthe parties and its validity 
could, at the most, be challenged by the 
Government. In support of thie contention 
reliance was placed on Ali Mardan vy. 
Bakar Khan (3), and Hussain Khan v. 
Jahan Khan (4), but these cases -were 
under the old Government Tenants (Punjab) 
Act IO of 1893. Section 19 of the Punjab 
Colonization of Land Act, which governs ` 
the present case clearly lays down that any 
sale effected without the necessary. 
sanction will be void. In view of my 


finding that the necessary sanction was not 
(1) 32P LR 1917; 36 Ind. Oas. 125; 2 P.W R 1916 


ev, 
2) 195 P L R 1915; 28 Ind. Cas. 441; 8 P R 1915.. 
3) 13 P R 1915; 17 Ind. Cas. 680; 7 P W R1913; 
27 P L R 1913. 
(4) 58 P R 1913;-18 Ind, Cas. 5. ea Ba 
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obtained in the present case the sale must 
be held to be void. 

. The last contention urged by the learned 
Counsel for the respondent, was that even 
ifthe sale was void, the respondent should 
at léast be allowed refund of the money 
paid by him. The respondent, however, 
did not sue for any alternative relief to 
this effect or pay court-fees thereon. lt was 
urged that he should be allowed refund 
of the purchase money on the principle 
laid down.in Khan Gul v. Lakha Singh (5). 
But in that. case equitable relief was 
granted on the ground of fraud. In the 
present case no such fraud has been es- 
tablished. It seems to me that the plaint- 
iff would be entitled to relief on the 
ground that the contract has been discó- 
vered to be void owing to a mistake of 
fact under- which both parties were ap- 
parently labouring, vize that Mr. Penny 
was duly authorised to sanction transfers 
under s. 19 of the Punjab Colonization of 
Land Act, whereas he was not, 
above. In my opinion, his 
slies in a separate suit.’ 

I accept the appeal and dismiss the suit, 
“but in view of all the-circumstances, leave 
the parties to bear their costs. 

Appeal allowed. 


D. 
(5) 9 Lah. 701; 111 Ind. Cas. 175; AI R 1928 Lah. 
“408; 10 L L J 413; 30P LR 69 (F. B). 
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PATNA HIGH COURT 
Jivil Revision Pea Nos. 192 and 231 of 
. = 1934 
January 23, 1935 
COURTNEY-TERRELL, U. J. AND DUAYLE, J. 
RAJPATI SINGH AND oTHERS — 
PRTITIONERS 3 


i versus 
Rani BHUBNESWARI KUER— 
` Opposite Party 
Bengal Tenancy Act (VIII of 1885), ss. 121, 140-— 
«tent in arrears for more than one year—Landlord's 
«emedy of distraint, if lost—Distraint proceedings, 
hether can be regarded as suit. 
The landlord does ‘not lose his remedy of dis- 
faint for the rent of a particular year merely 
ecause rents for the earlier years were also due. 
Proceedings for distraint should not be regarded 
3 suits. They are non-judicial in the sense that 
je Court proceeds in the absence of the tenant, 
«e landlord comes and gives his evidence ex parte, 
«od upon that all that the Court is required to 
> is to carry the distraint out. If the landlord 
“uses s. 121, Bengal Tenancy Act, the remedy is 
ipressly provided by 8. 140, Bengal Tenancy Act. 
Messrs. Dasu Sinha and Rajkishore Pra- 
avd, for the Petitioners. 
Messrs. S. M.-Mullick and S. N. Rays for 
me Opposite Party. ee 
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.Dhavle, J.—There is no. substance in 
these applications.. The landlord, opposite 
party applied for distraint under s. 121, 
Bengal Tenancy Act, and the lower Court, 
after examining thé landlord's patwari 
under s. 123, adopted the. usual. procedure 
of distraint: The petitioners, who are the 
appeared in the Court of the 
‘afterwards and raised 
various objections which were overruled. 
The first point urged on behalf of the peti- 
tioners is that the lower Court had no juris- 
diction because rent was in arrear from 
these tenants not only for one year but for 
several more years. The words of s. 121, 
are “where an arrear of rentis due to the 
landlord by a raiyat and has not been 
due for more than a year.” In the present 
cases distraint was taken out for the year 
1340. The learned Advocate points out. 
that rents were due from these tenants for 
the years 1338 and 1339 as well, according 
tothe allegations of the landlord. The 
facts that these older rents werein arrear 
does not affect the fact that the rents for 
1340 were in arrear for not more than a 
year ; and it is impossible to see any reason 
for the contention that the landlord loses his 
remedy of distraint for the rent of 1340 
merely because rents for the earlier years 
were also due., . 


The'second and last point raised by the 
learned Advocate is that the lower Court 
had no jurisdiction without satisfying itself 
that rent wasin fact due for not more than 
a year. , The learned Munsif was of opinion 
thatthe Act did not require him to see and. 
determine whether rent was so due. He 
had prima facie evidence before him under 
8, 123, to the effect that the rent for 1340 
was due, and he acted upon it. The learn- 
ed Advocate suggests that s. 143 of the Act 
is applicable to the case and required the 
learned Munsif to satisfy himself that rent 
was in fact due for not more than a year 
before he issued distraint; s. 143 of the 
Act applies to suits between landlord and 
tenant, and the learned Advocate has not 
been able to show why proceedings for dis- 
traint should be regarded as suits. One has 
only to refer to Chap. XXH which deals with 
distraint to see the non-judicial character 
of the proceedings, non-judicial in the sense 
that the Court proceeds in the absence of 
the tenant, the landlord comes and gives 
his evidence ex parte and upon that all that 
the Court is required to do is to carry the 
distraint.out. Ifthe landlord abuses s. 121, 
the remedy: is expressly provided by. 
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s. 140 occurring 
Tuns : f ag oS 

“Any person whose property is distraihed on 
an application made under s. 121, in any case‘ 
in which such an application is not permitted 
by section, may institute a suit ‘against the 
applicant for the recovery of compensation.” 

This really concludes the matter. We 
asked the learned Advocate - what he would: 
have us do sitting in revision. The dis- 
traint has already been effected, and the 
landlord has been paid the rent for 1340 
which he alleged was due to him. The dis- 
traint, therefore, cannot be recalled, nor is it 
possible to order a refund of the money on 
a finding which has not yet been arrived at 
by anybody that rent for the year 1340 was 
not due, and which, if it could be arrived 
at, might render s. 140 more or less nuga- 
tory. I would, therefore, dismiss the appli- 
cations with costs. Hearing fee one gold 
mohur in both cases. 

Courtney-Terrell, C. J.—I agree. 

D. Application dismissed. 


in that chapter “which 


. RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 4 of 1936 
March 2, 1936 
Paas, C. J., Mya Bu, BAGULESY, Mossy 
AND Ba U, JJ. 
MAUNG TUN AUNG—APPELLANT 
VETSUS 
MA E KYI—RESPONDENT 


Burmese Buddhist Law—Marriage—Promise of 
marriage by Burmese Buddhist below age of majority 
—Validity—Burmese Buddhist Law, if forms rule 
of decision-~Majority Act (IX of 1875), s. 2 (a)— 
“Capacity to act in the matter of marriage”, mean- 
ing of—Marriage—Essenttals—Cohabitation accom- 
panied by agreement to marry in future—Whether 

effects change of status. 

The Burmese Buddhist Law does not form the 
rule of decision of the question as to the validity 
of a promise of marriage made by a Burmese 
Buddhist young man below the age of majority 
fixed. by the Indian Majority Act. Maung Gale v. 
M Hle Yin (13), overruled. 

[Case-law discussed.) | 

. The expression ‘capacity to act in the matter of 
marriage’ in s. 2 (a), Majority Act is ambiguous 

and unhappy, but it means the capacity to be a 

party to a valid marriage, and relates to the 

acts of the parties by which their status is changed 
and the expression does not refer, and is not 
applicable td, a pre-nuptial agreement to contract 

a marriage in the future. Mozuharul Islam v. 

Abdul Gant Alo (1), referred to. 

A marriage between Burmese Buddhists is created 
by cohabitation coupled with intent to become 
husband and wife. In crder thet such a marriage 
should be created, no doubt the cohabitation must 
be accompanied by an agreement to become hus- 
band and wife in praesent? but such an agreement 
differs toto coelo from a contract to marry in futuro, 
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the letter agreement being antecedent to and form- 
ing no part of the proposed marriage. Oohabita- 
tion accompanied by an agreement to marry in 
futuro does not create a change of status, although 
in cases where thg parties to the agreement are 
competent to bind themselves by a contract to 
marry and the agreement is broken, the cohabita- 
tion in certain cirumstances may affect the quantum 
of the damages that are awarded as. compensation 
for the breach of the contract. It follows, there- 
fore, that entering into an agreement to marry in 
futuro is not an act in the matter of marriage 
within s. 2 (a), Majority Act, and that the capacity 
of a person to enter into such a contract is to be 
determined, as it is in the case of all other con- 
tracts not expressly excepted therefrom, by the 
general law of the land to which all ‘persons are 
subject, Ma Hla Me v. Maung Hla Baw (2), referred to, 

Mr. U Tun Aung, for the Appellant. 

Mr. U E Maung, for the Respondent. 

Page, C.J.—This case raises a question - 
of interest to Burmans generally. 

The question propounded is: 

“Whether the Burmese Buddhist Law forms the 
rule of decision of the question as to the validity 
of a promise of marriage made by Burmese Bud- 
dhist young man below the age of majority fixed 
by the Indian Majority Act.” 

The facts are simple and not in dispute. 
A young Burmese boy, 15 years old, fell in 
love with a Burmese girl of about. the 
same age. From November 1934, till Janu- 
ary 1985, he used to visit her at nigat 
with the knowledge and connivance of wne 
girl's mother. One day in January 1935, the 
girl told her mother that she thought that 
she was going to have a child, and the 
mother asked her daughter to let her know 
when the boy came again to the house. 
Three or four days later during the night 
the mother, finding that the boy was in the. 
house, sent for Ko Pan Ye, one of her re- 
lations who lived near by, and in his pre- 
sence the boy promised to marry the girl in 
Tabaung, that is, two months later. The- 
boy's parents, however, wêre better off than 
the parents of the girl, and they per- 
suaded him to refuse to carry out his pro- 
mise to marry her,-upon which the giri 
brought the present suitin the Township 
Court of -Pyinmana against the boy for 
damages, for the breach of his promise to 
marry her. A decree was passed in the 
plaintiff's favour for Rs 100, and an appeal 
from the decree was - dismissed: by the 
District Court of Pyinmana, The defend- 
ant then tiled a second appeal to the High 
Court, out of which the present reference 
arises. Now, under s. 11, Contract Act (IX 
of 1872), it is provided that: 

“Every person is competent to: contract who is 
of the age of majority according to the law to 
which he is subject, and-who%is’ of sound mind, 
and is not disqualified from contracting by any law 
to which he is subject.” 


é 
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Under s.3, Majority Act, 1875, (IX of 
1875), it is enacted that, save as therein 
provided, “every other pergon domiciled in 
‘British India shall be deemed to have at- 
tained his majority. when he shall have 
completed his age of 18 years, and not be- 
fore.” But bys. 2 of this Act itis provided 
inter alia that: “2. Nothing herein con- 
tained shall affect-—(a) the capacity of any 
person to act in the following matters 
(namely) Marriage, Dower, Divorce and Ad- 
option.”. 

It follows, therefore, that unless entering 


“Into"an agreement to marry is an act in 
-the matter of marriage within s. 2 (a), the 


defendant-appellant was not competent to 


“make a valid contract to marry the plaintiff- 


respondent, and the present suit is not main- 
tainable and must be dismissed. The ex- 
toact in the matter of 
marriage” is ambiguous end unhappy, but 
it appears to us to mean the capacity to be 
a party to a valid marriage, and to relate to 
the acts of the parties by which their status 
is changed and we are of opinion that the 
expression does not refer, and is not ap- 
plicable to, a pre-nuptial agreement to con- 
tract a marriage in the future: Mozuharul 
an v. Abdul | Gani Ala (1). Now, a “mar- 
ge between Burmese Buddhists is created 
Dy cohabitation coupled with intent to be- 
come husband and wife”: per Baguley, J., 
in Ma Hla Me v. Maung Hla Baw (2). 
In order that such a marriage should he 
created no doubt the cohabitation must be 


accompanied by ari agreement to become - 


husband and wife in praesenti; but such an 


-agreement differs toto ‘coele from a con- 


tract to marry in futuro, the latter agree- 
ment being antecedent to ‘and forming no 
part of the proposed marriage. Cohabi- 
tation accompanied by an agreement to 
marry in futuro does not create a change of 
status, although in cases where the parties 
tothe agreement are competent, to bind 
themselves by a contract to marry and the 
agreement is broken, the cohabitation in 
certain circumstances may affect the quan- 
tum of the damages that are awarded as 
compensation for the breach of the con- 
tract. It follows, therefore, in our cpinion, 
that entering into an agreement to marry 
in futuro is not an ect in the matter of mar- 
riage within s. 2 (a),.Majority Act,end that 


the capacity ofa person to enter into such a - 
contract is ‘to be determined,-as it isin thé ` 


_ case of all other contracts not expressly ex- 


Gy AIR 1995 Cal. 322; 80 Ind. Cas. 914. 
p” 8 R 425;128 Ind, Cas. 366; A I R 1921 Rang. 
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cepted therefrom, by the general law of the 
land to which all persons are subject. 

Now, the general law which determines 
the age at which a person domiciled in 
British India is comptent to enter into a 
contract is the Majority Act,- and as we 
hold that a contract to marry in futuro is 
not within s. 2 (a) of the Act, it follows, 
in our opinion, that the appellant was not 
competent to enter intoa valid or binding 
contract lo marry in futuro until he had 
completed the age of 18 years. The 
result is that the suit out of which the 
present reference arises necessarily must 
fail. The following among other authorities 
were canvassed at the hearing of the ap- 
peal, and as we are differing from the deci- 
sion in some of the cases that have been 
determined in this Province, it may be advise 
able to make some reference to them: 

Mg Kin v. Nga Myin Gyi (3), Nga Po Thaik 
v. Mi Hnin Zan (4), Maung Hmaing v. Ma 
Pwa Me (5), Maung Myat Tha v. 
Ma Thon (6), Ma Yon v.Maung Po Lu 
(7), Kan Gaung v. Mi Hla Chok (8), 
Manng Thein v. Ma Thet Hnin (9), Maung 
Nyein v, Ma Myin (10), Maung Po Thaw 
v. Maung Tha Hlaing (11), Tun Kyin v. 
Ma Mai Tin (12), Maung Gale v. Ma Hla 
Yin (18),Ma E Sein v. Maung Hla Min (14), 
Maung A Maung v, Ma Saw (15), 
Bai Shirinbai v, Kharshedji Nasarvanji (16), 
Bai Gulab v. Thakorelal Pranjivandas (17), 
Makian Lal v. Gayan Singh (18), Abi 
Dhunimsa Bibi v. Mahammad Fathi Udin 
(19), Fatima Khatun v. Fazlal Karim Mea 


tory Mohori Bikee v. Dhurmodas Ghose 
91) 


a 


(6) (1907) 2 UB R 5 
9) 8 LBE 37; 32 Ind. Cas, 507;9 Bur. L T 77; A 
IR 1916 LB4 
KOR 3 U8 R (1918) 75; 46 Ind. Cas. 421; A IR 


ghh : U B R (1918) 106; 49 Ind. Cas. 59; AIR 1919 


itn io LBR E 2 Ind. (as, 653; A I R1919 LB 
122; 12 Bur. LT 2 

(18) ILLBR 99, “is Ind. Cas, 411; A IR 1922 LB 6. 

14) 3 R 455; 90 ‘Tod. Cas. 717; A 1 R 1925 Rang. 

280;'96 Or. L "J 1613; 4 Bur. L J 123 (E. B.). 

(15) 6 R 310; ie Ind, Cas. 474; AIR 1928 Rang. 299. 

(16), 22 B 430 

(17) 36 A 522; 17 Ind. Cas. 86; 1! Bom. L R 713, 

(18) 33 A 255; 9 Ind. Gas. 199; 8 A LJ 13. 

(19) 41 M 1026; 44 Ind. Cas. 293; n I R 1918 Mad. 
319; 35 M L J 46%; 23 M L T 78; (1919) MW N 216, 

Lh a CG Ld 372; 110 Ind. Oas. 52; A I R 1928 


any 30 C539; 301A 114; 8 Sar 374; 5 Bom. L R. 
421; TO WN 441 (PO). 


(1872—1892) L B R 114. 
(1872—1892) LBR 235 
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In Kan Gaung v. Mi Hla Chek (8), 
Shaw, J. C., held that, although under the 
Contract Act, a female minor could not 
sue for damages for breach of an egres- 
ment to marry her, “apart altogether from 
contract” the plaintiff was entitled io re- 
cover compensation from the suitor for the 
repudiation of his promise to marry her. 
U E Maung, who appeared for the respon- 
dentin the present case, however, conceded 
—in our opinion properly—that apart from 
contract the (plaintiff in the?) present case 
would have no cause of action against the 
defendant,’ the intercourse that took place 
between -them being voluntary, and by 
mutual consent. 

In Maung Nyein v. Ma Myin (10), Heald, 
J. C. held that the breach of a promise of 
marriage was a “matter of marriage” within 
s. 2(a), Majority Act, but for the reasons 
that have been given the opinion ‘to that 
effect that was expressed by Heald, J., can 
no longer be regarded as correct. We are 
also of opinion, with all due respect, that 
neither the degision of Ormond, J., in 
Tun Kyin v. Ma Mai Tin (12), nor the 
grounds upen which it- is based, can be 
supported inlaw. In Maung Gale v. Ma 
Hla Yin (13) a Full Bench of the Chief 
Court (Robinson, C. J» Maung Kin and 
Heald, JJ.) held that a suit for damages 
for breach of an agreement to marry entered 
into between Burmese Buddhists was a suit 
in ‘which it was necessary to decide “a 
question regarding marriage” within s. 13, 
Burma Laws Act (XII of 1898), and, there- 
fore, that it fell to be decided according 
to” the principles of Burmese Buddhist Law. 
The ground upon which the decision in 
that case was based was staled by Robinson, 
C. J., as follows: 

“Every marriage must be preceded by an offer 
and its acceptance. This prior agreement to marry 
isan integral part of every marriage. Any question 
therefore arising in connection with this promise 
must be held to be ‘a question regarding mar- 
_ riage. - 

The fallacy, if we may say so, that ap- 
pears to underlie this view is that no dis- 
tinction is drawn by the learned Judges 
who decided Maung Gale v. Ma Hla Yin 
(13), between the agreement that neces- 
sarily is entered into when the parties co- 
habit by mutual consent with intent to 
become husband and wife in praesenti, the 
agreement being contemporaneous with the 
cohabitation and no doubt forming an 
integral part of the marriage, and a pre- 
nuptial agreement by two persons to marry 
in futuro, which may or may not in the 
pvent be found to have been the ` precursor 
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of a marriage but which neither affects the 
status ofthe parties to the còntract nor 
forms an integral or any part of the pro- 
posed marriage. With all due respect, in 
our opinion, the decision in Maung Gale 
not in accordance 
regarded as over- 


with law, and must bs, 
the question pro- 


ruled. Iwould answer 
pounded in the negative. 

Mya Bu, J.—I agree. 

Mosely, J.—1 agree. 

Ba U, J.—I agree. 

Baguley, J—I agree with the answer to 
the question proposed by my lord the Chief 
Justice in his judgment. I would like to 
add that although the expression “capacity 
to act in matters of marriage” taken by 
itself, may sound unhappy, it seems to me 
that the word ‘act’? was used in s. 2, Majority 
Act, advisely. This Act deals with other 
matter besides contract, and the word ‘acu’ 
in s.2 refers to marriage, dower, divorce 
and edoption. A marriage comes into ex- 
istence, so far ¿s Muhammadeans are con- 
cerned, from a simple contract; with people 
of other religions; it may come into exis- 
tence from the performance of a sacrament, 
e.g. among Roman Catholics, and, I be- 
lieve, Hindus. Among Burman Buddhists, 
as shown in the detnition quoted, it is 
created by an act coupled with intent. 
Again, a divorce may be effected by a con- 
tract, as when Burman Buddhists divorce 
by mutual consent. Among Muhammadans 
a divorce can be performed by a simple 
unilateral declaration on the part of the 
husband. 

Further, adoption may be initiated by an 
agreement with the parents of the child 
adopted, but it is quite possible for a 
Burman Buddhist to adopt a foundling and 
in such a case, he enters into no direct con- 
tract with the infant, nor does he enter into | 
a contract with any person on behalf 
of the infant. He merely performs an 
act from which a change of status emerges. 
For these reasons it seems to me that the 
word ‘act’ was advisedly used in s. 2, 
Majority Act, and Ido not see what other 
word could have been used, under the ar- 
cumstances, to cover all these four matters, 
each of which, except possibly dower, in- 
volves a change of status,and dower had 
to be included because among Muhammad- 
ans dower is so intimately connected with 
marriage that a marriage contract without 
dower would appear unreal. 

N Answer accordingly 
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_ PATNA HIGH COURT 

Criminal Appeal No. 127 of 1935 
August 20, 1925 

VARMA AND ROWLAND, Jd. 

BHAGWAT SINGH AND OTaERS— 
APPELLANTS 
versus 
EMPEROR—Opposite Party 

Penal Code (Act XLV of 1860), ss. 149, 35, 38, 110 
—S. 149, construction of -All members of assembly, 
if guilty of same offence as principal offender— 
Principle of ss. 38 and 110—Whether applies to 
offences under s. 149, 

In construing s. 149, Penal Code, a question arises 
whether a member of the assembly is guilty neces- 
sarily of the same offence as the principal offender 
or whether it is to be determined, with reference 
to the facts of the case, what offence the members 
must have known to be likely to be cummitted and 
whether if such offence is a minor offence they 
should be convicted accordingly. The latter con- 
struction is more in accordance with the intention 
of the Legislature and this view is consistent with 
the principles laid down in ss. 35 and 38 of the 
Code, Tha principle of ss. 38 and 110 applies to 
offences under s. 149 and the liability of in- 
dividual members of an unlawful assembly under 
the latter section depends on the iatention or know- 
ledge of the members. Ram Prasad Singh v. Emperor 
(5), dissanted from. Queen-Empress v. Sabid Ali (1), 
Behari v. Emperor (2), Barkan Singh v. &mperor 
(3) and Ahmad v. Emperor (1), referred to. [p. 563, 
col, 2; p. 566, col. 1.] h 

Or. A. from a judgment of the Sessions 
Judge, Saran, dated May 16, 1935. 

Messrs. S. N. Sahay, Nagashwar Prasad 
and P. N. Gour, for the Appellants. 

The Assistant Government Advocate, for 
the Crown. 

Rowland, J.—The case before us arises 
out of a dispute regarding a9 katha plot of 
land bearing revisional survey No. 142 in 
khata No. 22 tauzi No. 3120 in village 
Babhangawan. The plot was apart of the 
raiyati holding of Jhari Raut which had 
been given in usufructuary mortgage to 
Bhagwat, appellant No. 1, and members of 
his family by a deed Ex. B, dated December 
4, 1913. The landlord Srikishun Panjiar 
sued for rent of the holding in 1918 and got 
a decree in execution of which he put the 
holding to sale and purchased it himself on 
May 18, 1920. It has heen found by the 
Sessions Judge that he did not succeed in 
ejecting the zerpeshgidars. In 1928 the 
landlord gave a lease of this land to the 
original raiyat Jhari Raut who, according 
to the prosecution, has since then beenin 

. possession. The landlord sued Jhari for 
rent of succeeding years and gota decree in 
execution of which the holding was put to 
sale on June 11, 1934, and a petition Ex. A 
for annulment of Bhagwat’s zerpeshgi under 
8.167 of the Bengal Tenancy Act was 
presented to the Collector on August 10, 
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1934. The defence case was that in spite of 
all these proceedings the zerpeshgidars 
retained possession of the land and it has 
been so found and quite rightly by the 
Sessions Judge. 

The occurrence giving rise to this case 
took place on October 19, 1934. The 
prosecution case which the Sessions Judge 
has accepted was that Jhari with Durga, 
Jamuna and Ganesh were ploughing and 


sowing when the accused with a mob 


of 80 or 40 men armed with. spears came 


there and without any previous altercation 


made a violent attack on Jhari and those 
with him with the result that Durga was 
stabbed inthe back and died immediately. 
Ganesh was stabbed in the back and also 
in the belly and died of his wounds in 
hospital on October 21, 1934; Jamuna 
received a spear wound on the front of the 
left thigh, Jhari escaped unhurt.- Charges 
were framed against the five appellants 
under s3. 118, 149, reed with ss.302 and 109 
read with s. 302 and against Purarider Singh 
under s. 324 with the result that all have 
been convicted under s. 148 and under 
8,302 read with s.149 and Purander’ has 
been also convicted under s, 324. Bhagwat 
has also been found guilty under-s. 302 
read with 8.109. The appellants have been 
sentenced to transportation for life under 
s. 802 read with s. 149, concurrent sentences 
being passed under other sections. 

The points taken in appeal are that the 
finding of the Sessions Judge regarding 
the course of the occurrence is incorrect 
and that the conviction of rioting cannot 
be supported as the accused had a right 
of private defence. The defence version 
was that Ramlakhan Singh and Charitar 
Singh of the party of Rajputs were plough- 
ing the fields when an armed mob of Goalas 
came and attacked them; whereupon other 
Rajputs came and there was a free fight. 
This version is supported by two witnesses 
Brahmdeo Singh and Durga Singh. The 
Sessions Judge finds their evidence vague 
and unsatisfactory for good reasons. The 
Rajputs have not been able to show a 
single injury on any member of their party 
in support of the allegation that there was 
afree fight the presence of seeds and a 
basket is not accounted for; the defence 
version was propounded at a very late stage; 
end Ram Lakhan Singh hes not been 
examined though available. 

Prosecution witnesses (1) Jhari Raut, 
(2) Jamuna Raut (4) Sital Raut (5) Bira 
Raut, (6) Subran Raut (9) Parma Raut (10 
Ramdeo Raut, (13) Basudeo Rant, (14) an 
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Megha Mahto were put forward by the 
prosecution as witnesses of the occurrence. 
Of these none except Megha are members 
of any other caste but Ahirs. Prosecution 
Witnesses Nos. 4Sital,5 Bira, 6 Subran and 
13 Basudeo were merely tendered for 
cross-examination;, of the remainder some 
did not see the actual assault but have 
identified persons whom they saw in the 
mob going to or returning from the place, 
and the Sessions Judge has eliminated these 
and acts on the evidence of Jhari Raut, 
Jamuna Raut and Parma Raut. Of these 
Jhari and Jamuna are directly interested 
and Parmais not altogether unconnected 
with them, so their evidence needs 
scrutiny tosee whether their story is con- 
vincing and fits in with the state of things 
which the Sub-Inspector found on the 
spot. Part ofthe field was found ploughed 
and seeds had been sown broadcast. 
There were no marks of blood or signs of 
struggle on the disputed plot itself but in 
an adjacent field to the east belonging to 
Uma Missir, there were blood marks 
beginning from a place 20 or 25 paces from 
the south-eastern. corner of Jhari’s field 
and: lédding to the place where the dead 
body of Dirga was lying. The Sub- 
Inspector was alsa: shown by Jhari a place 
27 steps east -of -the:south-eastern corner of 
Jhàris field. as the place where Ganesh 
was assaulted and another place 43 steps 
south-east of the south-eastern corner of 
his field, where Jamuna was assaulted. In 
Court the eye-wiinesses have represented 
that the assault was committed on the 
disputed field and that the persons assaulted 
ran to some distance after being struck and 
fell in the field of Uma Missir. Thus 
Parma says: “Jhari Lal and other did not 
tun away on seeing the mob. The three 
injured went and fell and sat on Uma's 
land” and Jamuna says, “None of us ran 
away before ihe assault” and describes the 
assault as having taken place in Jhari’s 
field, the injured persons ran some distance 
after being wounded. Similar is the 
deposition of Jhari himself, but in cross- 
examination when confronted with the 


- fact that he had shown the Sub-Inspector 


the places of assault as being on Uma’'s 
lend, he returned to his original story 
and said “We fled cn leaving the plough 
and got flabbergasted on Uma's land and 
there the assault took place.” The descrip- 
tion of the actual assault as having taken 
place in the field of Jhari is, therefore, an 


artificial story. I have. no doubt that ihe- 
party ofJhari fled asthe mob drew: near’ 
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and were pursued and tun down except 
Jhari who escaped unhurt. It is suggested 
that Jhari was ngi an eye-witness at all but 
as he was a principal man of the party 
claiming the field, it is unlikely that he was 
absent and both the defence witnesses have 
said that Jhari was present. It is argued 
thet if the prosecution witnesses have 
distorted facts, their evidence should not be 
relied on at all as to particulars of the 
occurrence and as to persons who took part. - 
Tt seems unfortunate that more of the eye- 
witnesses were nct regularly examined at 
the hearing of the case, particularly Subran 
and Basudeo. However, it seems to me, 
improbable that the wrong persons have 
been maliciously implicated as the 
principals in the riot. The prosecution story 
seems to have been consistent throughout in 
maintaining that the leader was Bhagwat 
who gave the order to attack; that it was 
Ekbal alias Kala who stabbed Durga and 
that Chander Singh accused struck at Durga 
but missed him. In this connection it is 
significant that Ekbal alias Kala absconded 
directly after the occurrence and has not. 
yeb been found. The evidence has been 
consistent throughout that the assailants of 
Ganesh were Sobhit Singh and Charitar 
Singh. Ganesh made a dying statement 
before a Magistrate on the evening of the 
day of occurrence to the effect that on 
Bhagwat’s order Charitar end Sobhit 
stabbed him. Charitar and Sobhit have 
both been absconding ever since the ‘oc 
currence. The prosecution evidence | has 
been consistent throughout that Jamuna 
was stabbed by accused Purander. I would 
accept this finding as correct. No overt 
act of violence is ascribed to Dhanukdhari 
and Sarup. - 

The Sessions Judge has held all the ac- 
-cused alike liable under s. 302 read with 
s. 149 and this finding raises questions both 
of fact and law. On the facts it appears from 
the deposition of Jharithat whereas the èn- 
tire party of Rajputs who came armed num- 
bered 30 or 40 persons, actually only about 
8 men cameto the field and made the. 
attack whereas the remainder stood at a dis- 
tance of 15 or 16 liggisand fied as soon as 
-the assault was over saying that murder had | 
been committed. The inference is that the 
common object of the entire assembly may 
have been to retain possession of thefield | 
for Bhagwat in face of possible resist-_ 
ance not that all the members intend-, 
ed to attack the Ahirs’ party even if 
they did not resist. But within this assembly 
there was a group of about 8 persons who 


1936 


either had from before or formed on the 
instigation of Bhagwat the common in- 
tention of beating the Ahirs to punish 
them. They did not preface their attack 
by eny demand that the Ahirs should 
leave the field, therefore, it cannot be 
said that the infliction of injuries: on the 
Ahirs was necessary to make them leave 
the field. In this state of the facts Iam 
of opinion that inthe case of this group 
no right of private defence arises, that if 
there was a right to defend Bhagwat's 
property from criminal trespass, the assault 
wus not done in exercise of any such 
right. Against those persons who led 
by Bhagwat, ran at the Ahirs’ party who 
were not resisting the common object of 
voluntarily causing hurt to them is es- 
tablished. There were at least five such 
persons; Bhagwat himself the absconders 
Ekbal Sobhit and Charitar, the appellants 
Purander and Chander and one Moti Lal 
Singh who was not on trial. The question re- 
mains whether Dhanukdhari and Sarup were 
“in this violent section of the mob. Neither 
of these two appellants has been identi- 
fied by P. W. No. 14 Megha Dhanukdhari is 
not identified by P. W. No. 10 Ramdeo, 
Parma who identified them as having been 
inthe mob who came from the south 
does not speak of their going forward to 
take part in the assault. Sarup is men- 
tioned by Subran but was apparently not 
named byhim tothe Police and Jamuna 
does not ascribe any definite part to either 
of these appellants. I would, therefore, 
give them the benefit of doubt and acquit 
them. 

On these findings it is manifest that 
Bhagwat, Chander and Purander are guilty 
of rioting armed with deadly weapons. It 
is to be considered whether they are 
liable by virtue of s. 149 to conviction of 
the offence of murder or of any other 
serious offence. The Sessions Judge was 
of opinion that as murder was committed 
by some members of the unlawful assem- 
bly each of the appellants was liable for 
that offence. The judgment speaks of 
murder as being committed “in prosecu- 
tion of the common object of the assem- 
bly” but it was not charged against the 
accused and is no one’s case that the common 
object was to commit murder. The common 
object charged was “voluntarily to cause 
hurt’. If s. 149 applies it must be by 
viriue of the second party dealing with an 
offence such es the members of that as- 
sembly knew to be likely to be committed 
on prosecution of that object. Iam reading 
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the section in the light of the observations 
inthe Full Bench case of Queen-Empress 
v, Sabid Ali (1), end I take the last five 
words -quoted lo mean in tlus context “in 
prosecuting that object”, or “in the course 
of proseculing that object”. In construing 
the section a question arises whether a 
member of the assembly is guilty neces- 
sarily of the same offence as the principal 
offender or whether itis to be determined 
with reference to the factsof the case, 
what offence the members must have 
known to be likely to be committed and 
whether if such offence is a minor offence 
they should be convicted accordingly. The 
latter construction appears to me to be 
more in accordance with the intention of 
the Legislature on a reading ofthe words 
of the section. In the judgment of Phear, 
J. in the Full Bench decision in Queen- 
Empress v. Sabid Ali (1), above cited, it 
is observed that the effect ofs. 149 may 
be different in the case of different mem- 
bers of the same assembly. This view is 
consistent with the principles laid down 
in ss. 35 and 88 of the Code; section 
35 runs: “Whenever an act, which 
is criminal only by reason of its 
being done witha criminal knowledge or 
intention isdone by several persons, each 
of such persons who joins in the act with 
such knowledge or intention is liable for 
the act in the same manner ás if the 
act were done by him alone with that 
knowledge or intention”, and 8. 38 runs: 
“Where several persons are engaged or 
concerned inthe commission of a criminal 
act, they may be guilty of different offences 
oy means of that act”, and again s. 110 


lays down that: 

“Whoever abets the commission of an offence shall 
ifthe person abetted doesthe act with a different 
intention or knowledge from that ofthe abettor be 
punished with the punishment provided for the 
offence which would have been committed if the 
act had been dore with the intention or knowledge 
of the abettor and with no otter.” f 
This view of the law was acted on in Behari 


v. Emperor (2), by the Allahabad High Court 


‘and by Judicial Commissioner's Courts in 


Barkan Singh v. Emperor 60 Ind. Cas. 679 (3) 
and Ahmed v. Emperor 99 Ind. Cas. 93; (4). 
In this Court however, it has been held in 
Ram Prasad Singh v. Emperor (5), that under 
s. 149 other members of the assembly should 

(1) 20 WR5Cr; 11 BLUR FB 347. 

(2) A I R1924 All. 670; 83 Ind. Cas, 714; LR 5 A 
113 Or.; 26 Cr. L J 154. 

(3) 60 Ind. Cas. 679; 7 OL J 671; 22 Or. L J 279. 

9 99 Ind. Cas. 93; A I R 1927 Sind 108; 28 Cr. L 
J 61 


(5) 1 Pat. 753; 71 Ind. Cas, 113; 4 P L T 213; AIR 
1923 Pat. 50; 24 Or. L J 65. 
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be convicted either of the same offence as 
the principal offender or of no offence at 
all, No authority is cited in support of 
this view and ss. 38 and 110 of the Indian 
Penal Code are not referred to with great 
respect, I think ihat the principle of ss. 38 
and 110 applies to offences under s. 149 
and that the liability of individual mem- 
bers of an unlawful assembly under the 
latter section depends on the intention or 
knowledge of the members. In the 
case before us the principal offenders 
Charitar, Sobhit and Ekbal alias Kala 
are not on trial so that no question 
can arise inthis case of convicting the 
principal offenders under one section and 
other members under another and the de- 


cision in Ram Prasad Singh v. Emperor. 


(5), isnot applicable to the facts of this 
case. It does not, in fact, fall to be finally 
determined here and’ now whether the 
offence committed by Sobhit, Charitar and 
Ekbal amounted to murder or not. I do 
not, however, consider that the likelihood 
of murder being committed was in the 
contemplation of other members of the 
mob when they mde the attack. It is cer- 
tain atleast that grievous hurt was volun- 
tarily caused and considering the weapons 
used, I think that all must have been well 
aware that grievous hurt was likely to be 
caused and, therefore, in my opinion, the 
appellants Bhagwat Chander and Purander 
are liable by virtue of s. 149 to the punish- 
ment of voluntarily causing grievous hurt 
with deadly weapons, s. 326 ofthe Indian 
Penal Code. 

In the result I would acquit Dhanukdhari 
and Sarup. I would maintain the con- 
victions and sentences of the other three 
appellants under s. 143 and of Purander 
under s.324and I would alter the con- 
viction ofall the appellants from s. 302 
read with 149 tos. 326 read with s. 149 and 
that of Bhagwat from s. 302 read with s. 109 
tos. 326 read with s. 109. TI would sentence 
Bhagwat toundergo seven years’ rigorous 
imprisonment and Chander and Purander 
each to undergo four years’ rigorous impri- 
sonment to run concurrectly with the sen- 
tences under other sections. 

Varma, J.—I agree. 


N. Order accordingly. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 882 of 1934 
June 19, 1935 
Lort-WIpLiaMs AND JAOK, JJ. 
NABI KHAN AND OTHERS— APPELLANTS 


veTSUS 
EMPEROR—Opposits Party 

Criminal trial—Jury—Charge—Duty of Judge— 
Duty to assist jury to sift ard weigh evidence— 
Charge of conspiracy to murder —Letter by stranger 
to complainant that accused were conspiring to kill 
him—Evidential value of letter not explained to 
Jury—Juru left to imagine it to be substantive 
evidence--Non-direction, if amounts to misdirec- 
tion. 

In charging the jury, the Judge should give the 
jury the help and guidance which they are entitled 
to expect from the Judge, and which it is his duty to 
give. The charge should not be a mere long, rambl- 
ing repetition of the evidence, without any attempt to 
marshall the facts under appropriate heads, or to 
assist the jury to sift and weigh the evidence, so 
that they will be in a position to understand which 
are the really important parts of the evidence and 
which are of secondary importance. He must deal 
with the case ofeach of the accused separately, 
that is to say, he must point out to the jury exactly 
the evidence against each of the accused separate- 
ly. It is not sufficient to say that they would con- 
sider the case of each accused separately. It is his 
duty to consider the case of each accused separate- 
ly and to describe tothe jury theevidence against 
each of the accused. It is of course necessary in 
every criminal case for the Judge carefully, prop- 
erly and efficiently to charge the jury, but if there 
is any case in which it is more important that this 
duty should properly be performed, it is ina case 
of murder. He should not handicap the jury by 
going into unnecessary details with regard to cer- 
tain aspects of the case, which are really of very 
little importance. 

Where in a trial by jury 


into a charge under 
s. 302 read with s. 


120-B, Penal Code, the Judge 


-did not explain the evidential value of a letter in 


which a person wrote to the complainant that the 
accused and others were conspiring to kill him, 
but has left the jury to imagine that this was sub- 
stantive evidence of a threat by these accused to 
murder the complainant, or substantive evidence of 
a conspiracy on their part to murder him : 

Held, that this in itself was a  non-direction 
which amounted to misdirection. 


Messrs. Sures Chandro Talukdar and 
Radhika Ranjan Guha, for the Appel- 
lants. j 

Mr. Harideo Chaiterji, for the Crown. 

Lort-Williams, J.—In this case the ap- 
pellants were charged with two others under 
ss. 364 and 302-120 B, Indian Penal Code. 


-Two ofthe accused were acquitted by the 


jury and the others, who are the present 
appellants, were found guilty under both 
sections by a majority of 6to 3. Thisisa 
case in which, though ib cannot be said that 
there is any actual misdirection of the jury 
the Judge has failed almost entirely to give 
the jury the help and guidance which. they 
are entitled to expect from the Judge, and 
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which it is his duty to give. The charge 
consists of a long, rambling repetition of the 
evidence, without any attgmpt to marshall 
the facts under appropriate heads, or to 
assist the jury to sift and weigh the 
evidence, so that they will be ina position 
to understand which are the really 
important paris of the evidence and which 
are of secondary importance. Especially, 
the learned Judge has failed altogether to 
deal with the case of each of the accused 
separately, that is to say, he has omitted 
to point out to the jury exactly the evidence 
against each of the accused separately. 
Almost the last words of his charge were 
that they would consider the case of each 
accused separately. That, however, is not 
sufficient. It is his duty to consider the 
case of each accused separately and to 
describe to the jury the evidence against 
each of the accused. It is of course 
necessary in every criminal case for the 
Judge carefully, properly and efficiently to 
charge the jury, but if there is any case in 
which it is more important that this duty 
should properly be performed, it isin a case 
of murder, and especially, in this case was 
great care necessary on the part of the 
Judge, because it wasa case in which the 
Police had originally reported against any 
proceedings heing taken, and after a naraji 
petition had been filed, the case was 
inquired into by a Deputy Magistrate who 
dismissed it under s. 203, Criminal Proce- 
dure Code. Thereupon the’ complainant 
moved the Sessions Judge and it was not 
until the third attempt made by the 
complainant that he succeeded in getting 
the case sent back for a fresh inquiry out 
of which the present prosecution resulted. 

In addition to failing to give any assis- 
tance to the jury the learned Judge han- 
dicapped them by going into unnecessary 
details with regard to certain aspects of the 
case, which were really of very little 
importance. Yet he told’ the jury that it 
was necessary for them to come to a finding 
with regard to these secondary matters. 
With regard to the evidence generally, all 
that the learned Judge did was to Tepeat 
shortly what each witness had said, and 
then to tell the jury again and again ad- 
nauseum that it was for them to consider 
whether they would believe or disbelieve 
that witness, without attempting to guide 
or help them in considering what facts there 
were in his evidence which would lead them 
either to one conclusion or the other. 

The facts shortly were that Kazi Sarip 
Hossain was a Collectorate Amin and he 
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was the complainant. He had purchased a 
property and a rent decree against the 
accused Nabi Khan and had purchased 
Nabi Khan's homestead in execution and. 
attached his movables. There had been 


“resistance to the peon who went to attach 


the goods, and Nabi Khan, Mofez, Ful Khan 
and others were implicated in a criminal 
case for resisting the peon, and Nabi Khan, 
Mofez, Chintaharan Das and one Kasemali 
had threatened the complainant. This 
Kasemali seems to be intended for the 
accused Hashemali, though there is no 
explanation in the charge about this dis- 
crepancy. The complainant’s son, Momin, 
gave evidence against these accused in the 
criminal case. After stating these facts to 
the jury, the Judge then went on to describe 
certain letters written by oneAbdul Kader 
to the complainant, in which he stated that 
Nabi Khan, Mofezaddi, Khorshed and 
Chintaharan, the accused, and others were 
conspiring to killhim. These letters were 
admissible only in corroboration under 
s. 157 of the statement of Abdul Kader, that 
some of the accused had offered him money 
to murder the complainant. Nowhere in the 
charge has the Judge explained this to the 
jury. He has left them to imagine that this 
was substantive evidence of a threat by 
these accused to murder the complainant, or 
substantive evidence of a conspiracy on 
their pert to murder him. This, in itself, 
was a non-direction which amounted to mis- 
direction. | 

On December 7, 1933, the complainant's 
son, Momin, went out to buy some provisions 
and his father became anxious about him 
when he did not return by nightfall. The 
complainant and his sons went out and 
searched in the neighbourhood and dis- 
covered that Momin had been to the shop 
and purchased the things he was sent to 
get. This was at about 8 o’cleck at night. 
When near Ful Khan’s house the complain- 
ant heard whispers in the houses of Hashem 
and Ful Khan, and in the light of the room, 
ho saw all the accused in the yard, carrying 
lejas and lathis. He also heard a groaning 
sound coming from Hashem's ghar. The 
learned Judge, throughout the charge, 
repeatedly told the jury that the complain- 
ant heard the voice of his son Momin groan- 
ing in Hashem’s bari. There is no evidence 
to show that it was Momin groaning. It 
wasa mere inference to be drawn from 
other evidence. But the statement repeated 
to the jury that it was actually Momin who 
was heard groaning, was undoubtedly 
sufficient to mislead the jury upon this part 
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of the evidence. After that the learned 
Judge went into a somewhat rambling 
account of the attempts of the complainant 
to get the Police to take the matter up, and 
a great deal of unnecessary detail was gone 
into by him in describing the various s!eps 
by which the complainant eventually got the 
Police to take up the enquiry. - 
There was a great deal of evidence to 
show that the Police were very negligent 
over the matter, and their negligence may 
have been one of the causes of the death of 
tbis unfortunate man, because if it be true 
that Momin was groaning when the 
complainant was outside Ful Khan’s house, 
there might have been timeto save him if 
the Police had taken action immediately. 
But this was nota matter for the jury to 
enquire into. The learned Judge, however, 
told them that they -would have to decide 
whether the Police had been negligent in 
the matter, a question which it was quite 
unnecessary for them to consider, except 
perhaps upon the point whether the comp- 
lainant was guilty of any delay in making a 
complaint. On the next morning, one of the 
accused, Chintaharan Das, made a com- 
plaint at the thana that there had been a 
burglary in his house and that he had 
stabbed athief with a dao. On the following 
Sunday morning, a dead body was found 
floating in the Kalijira river, and later some 
blood was found near Hashemali's bhita, 
and two legs were found amputated at ihe 
knee near Kashemali’s bhita, which were 
identified by the complainant as those of 
his son, Momin. The learned Judge then 
went on to say that these accused were 
parlies to a criminal conspiracy, meaning 
all the seven accused. Immediately after- 
wards, he stated the evidence in the case 
shortly and said that Kashemali and 
Apserali saw these accused throwing a 
gamcha around Momin’s neck and dragging 
him towards Hashem’s house. Presumably, 
he meant all the seven accused. 
This Kashemali was a witness, but n> 
attempt was made to draw a distinction 
belween Kashemeali, mentioned £s en 
accused, and JKashemali, the witness. 
Another witness saw Momin being assaulted 
inthe house of Hashemali in the evening. 
The Judge does not say by whom the 
assault was made. One Baseraddi saw the 
accused Tomejuddin and Mofez carrying a 
dead body near Majid, and Amjadali saw 
these accused, (presumably, the Judge 
meant Tomejuddin and Mofez, carrying a 
dead body in a boat and going towards 
Raipura). All this kind of description 
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appears to have been very carelessly done, 
and lacks the precision which is most 
necessary in a criminal case and, especially 
ina case of mirder. It leaves me, and 
probably left the jury, in considerable doubt 
about which of the accused were referred 
to, whenever the Judge mentioned the word 
‘accused’, without making any reference to 
specific accused persons, It is unnecessary 
for me to describe the case in further detail. 
I have indicated sufficient to show that the 
learned Judge failed properly to direct the’ 
jury. There was, however, considerable. 
evidence upon which if a proper direction: 
had been given and, if believed by the jury, 
these men or some of them might have been 
convicted under these charges. In these 
circumstances the only appropriate course 
is to set aside the convictions and send the 
case back for re-trial. i 
Jack, J —I agree. 
N. Re-trial ordered. 


PATNA HIGH COURT 

Full Bench ' 

Civil Revision Application No. 624 of 193 
Mareh 3,1936 

COURTNEY- TERRELL, O. J., MACPHERSON AND 
FAZL Aut, JJ. 

Babu BRAJNANDAN SINGH—PETITIONER 

VETSUS 
RAMNATH HALI—Oprosrts PARTY 

Practice—Adjournment—Intervention by third 
party in suit—Postponement required to enable 
investigation to be made—Procedure—Communica- 
tions from third parties—Action, if can be taken 
upon them—Such communication, if can form part 
of record. 

Intervention bya third party in a suit, however 
excellent the motive may ba, is contrary to judicial 
principle; tha contest is restricted to the parties or 
persons put forward under the usual procedure by: 
the parties to represent them therein. Government 
or any authority designated by Government which 
is satisfied that intervention is required, cannot 
intervene at all excepton formal authorization by 
the defendant or the Government Pleader or other 
Pleader in that regard. Thus if a postponement of 
the trial is required toenable investigation to be 
made by the Criminal Investigation Department, 
Government or the authority: designated by 
Government must seek it through the defendant, 
and to that end, may have to assist the defendant 
to enter appearance ata date before the investigat- 
ing department is able to report definitely that the 
suit is in fact fraudulent ; such action may perhaps 
be regarded as incidental to the policy approved. 
Again the grant of postponement to the defendant 
is inthe discretion of the Court and will be exer- 
Gisel upon consideration of the materials placed 
bfore the Court by the Pleader empowered by the 
defendant to appear and act on his behalf, 

Communications to the Court by letter or other- 
wise from third parties being improper, however 
laudable the motive may be, should not form part 
of the record, Under no circumstances should action 
be taken upon such a communication unless and until 
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the Court has drawn to them the attention of the 
party who might be adversely affected and has heard 
such party, ordinarily in open Gourt. 

Where the Court granted ag adjournment on 
receipt of a letter from the Criminal Investigation 
Department who had becn requested to make an 
inquiry as to whether the claim, was fraudulent, 
and the postponement was allowed witheut previous 


intimation to the Pleader of the plaintiff, the order . 


merely being showa to him immediately after it 
had been passed : 

Held, that the presiding Judge ought not to 
have taken any judicial notice of the letter and in 
any event ought not to have passed any orders 
except inthe presence of the plaintiff or his Pleader 
and preferably not until date fixed, that the proce- 
dure being incorrect, the suit was to be re-tried 
ab initio. 

C. R. App. from an order of the Munsif of 
Hazaribagh, dated August 19, 1935. 

Mr. Baldeo Sahay, for the Petitioner. 

The Government Advocate, for the Op- 
posite Party. 

Judgment.—This is an application under 
8. 25 of the Small Cause Court Act. The 
petitioner, who is an inhabitant of Sheo- 
purdiar in the District of Balia in the 
United Provinces at present residing at 
Hazaribagh in this Province sued the de- 
fendant, a Mali, also of Sheopurdiar, in the 
Small Cause Court at Hazaribagh on Decem- 
ber 7, 1984, for asum of Rs, 39-12-6 being 
principal and interest ona loan of Rs. 19, 
alleged to have been advanced at Hazari- 
bagh on January 5, 1932. The defendant 
denied taking the loan from the plaintiff 
or even visiting Hazaribagh in January 
1932, and contended that the suit had been 
instituted out of il'-feeling with a view to 
harass him. 

The Judge in an elaborate judgment 
found that the alleged transaction was not 
true and that the suit was groundless and 
fraudulent and dismissed it. 

This Court has called for the record of the 
case for the purpose of satisfying itself that 
the decree passed is according to law. 

On behalf of the petitioner it is urged 
that the decision ought not to stand in view 
of certain happenings in ithe Court which 
have or may have influenced the presid- 
ing Judge. : 

‘It appears that on receipt of the summons 
the defendant approached the District 
Magistrate of Balia with the allegation that 
the claim was fraudulent. In reliance upon 
instructions to District Officers in connestion 
with inquiries into fraudulent claims against 
defendants in districts distant from their 
home where defence is difficult, the District 
Magistrate requested the Criminal Investi- 
gation Department of the Province, Bihar 
and Orissa, in which the suit was brought 
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to make inquiry. The first date in the suit 
was January 21, 1935; but as the defendant 
did not appear, the Judge adjourned the 


‘hearing to February 25. The adjournment 


was in the usual course and was particularly 
proper in a case where the defendant lived 
at a great distance in another province. 
But on February 14, the Judge having 
received from the Deputy Inspector-General 
of Police, Criminal Investigation Depart- 
ment, a letter requesting the Court to 
adjourn the suit for two months and to 
keep the record in safe custody, adjourned 
the hearing till April 8, and sent an intima- 
tion of the fact to the Deputy Inspector- 
General of Police. Here the action of the 
Judge was unsound. The record shows 
that the postponement was allowed without 
previous intimation to the Pleader of the 
plaintiff, the order merely being shown to 
him immediately after it had been passed. 
The presiding Judge ought not to have 
taken any judicial notice of the letter and in 
any event aught not to have passed any orders 
except in {he presence of the plaintiff or his 
Pleader and preferably not until February 
25, which was the date fixed. Subsequently 
adjouraments were granted upon similar 
applications by letter by the Deputy Inspec- 
tor-General and the defendant eventually 
appeared on July, 22. Manifestly the plaint- 
iff adduced proof more elaborate than is 
usual in such suits because of the interven- 
tion of the Criminal Investigation Depart- 
ment and in particular he applied on April, 
27, for summons on one Sheodutta Singh of 
Sheopurdiar. The suit came to trial on 
August 19, and the plaintiff examined him- 
self end four other witnesses to prove the 
transaction, two witnesses being Sheodutta 
Singh who deposed that he came with the 
defendant to Hazaribagh and Sant Singh 
also of Sheopurdiar who deposed that he 
had lent five rupees to the defendant to 
enable him to reach Hazaribagh in search 
of service, while the other evidence is 
to the effect that the defendant and his son 
did come to Hazaribagh and borrowed the 
sum of Rs. 19, though the entry in the 
plaintiff's book does not contain the signa- 
ture or thumb-impression of defendant by 
way of acknowledgment. The defendant 
and a witness deposed that the defendant 
never visited Hazaribagh on the occasion 
mentioned and the Judge on a consideration 
of the evidence and the circumstances held 
that the transaction of loan alleged by the 
plaintiff had never taken place. We are 
informed that the Judge has been moved to 
make a complaint against the plaintiff of 
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an offence ander s. 209 of the Indian Penal 
Code. From a consideration of the facts 
set out and particularly of the action of the 
Court on February 14, and succeeding 
dates and of the judgment, elaborate though 
itis, it is not possible to be satisfied that the 
proceedings were according to law. The 
procedure in his Court was incorrect, and 
though the decree might not be vitiated for 
that reason only, there is at least some 
reason to believe that his judgment was, 
doubtless unconsciously, affected by the 
peculiar course which the proceedings took 
in his Court. 

We accordingly make the Rule absolute, 
set aside the decree and direct that the suit 
be re-tried ab initio. There is no other 
Small Cause Court at Hazaribagh and at 
the suggestion of the learned Advocate for 
the plaintiff, with which the learned Gov- 
ernment Advocate concurs on behalf of the 
defendant, we direct that the suit be trans- 
ferred to the Court of Babu Umakanta 
Prasad Sinha, Munsif at Patna vested with 
the powers of a Small Cause Court Judge. 
The costs in this Court will abide the result. 

The first letter of the Deputy Inspector- 
General set out that the suit was alleged to 
be fraudulent and that the District Magis- 
trate was making enquiries and taking such 
action as was contemplated by letter No. 6 
of 1906 and letter No. 995 of 1914 from the 
High Court and requested an adjournment. 
A similar procedure is said to have been 
followed in other cases in which enquiry 
was made by the Criminal Investigation 
Department. lt is clear that the letters 
mentioned are no warrant for a correspond- 
ence between the Court and any third party 
to the litigation and the procedure must 
be designated es improper. The letter of 
1906 merely contemplated thata Judge who 
had come to the conclusion or perhaps who 
suspected that a claim was fraudulent, 
might avail himself of the services of the 
new Oriminal Investigation Depariment to 
be set up in every province to which the 
Government of India would entrust the 
investigation and prosecution of offences in 
connection with the institution of groundless 
civil suits in Courts situated at sucha dis- 
tance from the place of residence of the de- 
fendants that it was practically impossible 
for the latter to contest the claims satis- 
factorily. The letter of 1914 merely for- 
warded certain circulars of the Government 
of Bihar and Orissa to Commissioners of 
Divisions in connection with the same 
matter. The most important of these dated 
November 24,1918, prescribes the proce- 
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dure for the guidance of District Officers. A 
District Officer having reasonable grounds 
to believe that such a fraudulent suit has 
been instituted @hall cause a preliminary 
inquiry to be made through the Criminal 
Investigation Department with the object of 
ascertaining whether sufficient grounds 
exist for the institution of a criminal pro- 
secution; if the result of the inquiry estab- 
lishes the sufficiency of the grounds, he is 
to communicate with the Magistrate of the 
district in which the felse suit has been 
instiluted asking for the services of the 
Government Pleader and to get a power-of- 
attorney from the defendant which will 
enable the Government Pleader at the place 
of suit to appear for the defendant. It is 
stated that the procedure prescribed is 
already in force in the United Provinces. ° 

The prescribed prccedure makes no provi- 
sion for the period during which the inquiry 
by the Criminal Investigation Department 
is proceeding. That department has appa- 
rently filled in the lacuna by asking the 
Court for a postponement of the trial. But 
intervention by a third party in a suit, 
however, excellent the motive may be, is 
contrary to judicial principle; the contest is 
restricted to the parties or persons put for- 
ward under the usual procedure by the 
parties to represent them therein. Govern- 
ment or any authority designated by Gov- 
ment which is satisfied that intervention is- 
required, cannot intervene at all except on 
formal authorization by the defendent of 
the Government Pleader or other Pleader. in 
that regard. Thus if a postponement of 
the trial is required to enable investigation 
to be made, Government or the authority 
designated by Government must seek it 
through the defendant, and to that end, may 
have to assist the defendant to enter appear- 
ance at a date before the investigating de- 
partment is able to report definitely that 
the suit is in fact fraudulent; such action 
may perhaps be regarded as incidental to 
the policy approved. Again the grant of 
postponement to the defendant is in the 
discretion of the Court and will be exer- 
cised upon consideration of the materials 
placed before the Court by the Pleader 
empowered by the defendant to appear and 
act on his behalf. 

Tt falls to be added that communications 
tothe Court by letter or otherwise from 
third parties being improper, however; 
laudable the motive may be, should not 
form part of the record. It goes without 
saying that under no circumstances should 
action be taken upon such a Communication 
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unless and -until the Court has drawn to 
them the attention of the party who might 
be adversely affected and has heard such 
party, ordinarily in openeCourt. Let the 
record be sent down forthwith so that the 
suit may be determined with the least pos- 
sible delay. 

N. Order accordingly.. 
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RAMCHANDRA. AND ANOTARR— 
PLAINTIPFS——APPELLANTS 
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Musammat YAMUNI BAI AND OTHERS 
—DEFENDANTS—RESPONDENTS 

Hindu Law—Adoption—~Bombay School—Husband 
dying before undivided brother—Widow adopting 
after inheritance has devolved on her from her 
mother-in-law who had succeeded as mother to adopt- 
ing widow's husband's brother—Adoption—V alidity of. 

in a case where the parties are governed by the 
Bombay School of Hindu Law, when a widow 
adopts a son to her husband (who predeceased his 
undivided brother) after the inheritance devolved 
on her from her mother-in-law who had succeeded 
as mother to the adopting widow's husband's 
surviving brother, the adoption is valid so as to 
vest the property in the adopt2d son. Uitamrao v, 
Daulat (1), overruled. Amarendra Mansingh v. 
Sanatan Singh (2), applied. Bhimabai v. Gurunath- 
goudı Khandappagouda (3), relied on. 

[Case-law discussed.] 

The power of a collateral gotraja female, such as 
a brother's widow, to adopt, unless she is prohibited 
by her husband, is not fettered by the fact that the 
last male holder left a widow, since she debars only 
her mother-in-law from making any adoption. [p. 
575, col. 1.] 


F. C. A. against the decree in Civil Suit 
No. 61 of 1930,in the Court of the Sub- 
Judge, First Class, Daryapur, dated Novem- 
ber 21,1931. 

‘Order of Reference to a Full 
Bench.—This is an appeal by the plaint- 
iffs from a decree dismissing their suit. In 
a joint suit filed by the appellants the .ap- 

ellant No. 1, Ramchandra, claimed to be 
the adopted son of Tulsi, defendant No. 4, 
and appellant No. 2, Dagdaji, claimed to be 
a reversioner to Motya, the brother of 
Tulsi’s husband, who was the last male- 
holder. The two claims were in the alter- 
native. The plea in defence was that Tulsi 
was incompetent to adopt a son to her hus- 
band asthe inheritance vested in her 
after the death of her mother-in-law Putai. 
To elucidate this plea it is necessary to 
mention that one Punaji had two sons, 
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Motya and Amruta, Putai was the wife of 
Punaji and Tulsi, defendant No. 4 was the 
wife of Amruta. It eppears that the 
scourage of the influenza epidemic of 1918 
had levied its toll on this family as Punya 
died on October 11, 1918, Amruta died on 
October 15, 1918, and Motya died on 
October 16,1918. There isa dispute as to 
the date of Pulai’s death which was material 
for the decision ofthe case. While the 
plaintiffs claim that she had died before 
Motya, the defendants pleaded that she 
died after Motya. The lower Court found 
that the appellant No. 2 was not the rever- 
sioner andthe Putai died after Motya, 
Hence a very important question of law 
arose for decision which was whether 
Musammat Tulsi on whom the property de- 
volved as a gutraja sapinda (being Motya’s 
brother's widow) was competent to adopt 
a son toher husband so as to create any 
right in the property in favour of her 
adopted son? The lower Court answered 
the question in the negative following the 
ruling in Uttamrao v. Daulat(1). At a 
very late stage in the course of the litiga- 
tion a plea was raised by Jairam, defend- 
ant No. 2 that Musammai Tulsi was too 
young at ihe time of adoption to understand 
the effect of adoption on her civil rights. 
No issue was formulated as to this conten- 
tion but the lower Court has accepted the 
defendant’s contention. 

On behalf of the appellant No. 2, Dagdaji, 
no substantial argument has been urged 
against the lower Court's finding that he 
was not the reversioner. In view of the 
meagre evidence on record, there is hardly 
any scope for any effective argument. I 
have perused the evidence relevant to the 
issue and I fully concur with the lower 
Court in its finding. The next question 
is whether Musammat Putai died before or 
after Motya. Itis not denied that Motya 
died on October 16, 1918. The oral evi- 
dence is not very impressive but the cer- 
tified copies of the extracts from the Birth 
and Death Register and the Record of 
Rights undoubtedly show that Yasodi died 
on October 18, 1918. If, as Abhiman, 
D. W. No. 1 states, Putai died at Asadpur, 
then it is probable that the entry in 
Ex. 2 D-5 refers to Putai by her maiden 
name of Yasodi. The Record of Rights 
Ex. 3 D-2, also shows that Tulsi succeeded 
as heir to Putai, her mother-in-law. These 
two documents considered along with the 
admission of Abhiman (1D. W. No. 1) that 
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Putai died 10 or 12 days after Punaji fully 
gces to establish that she died after Motiram. 

If Tulsi succeeded her mother-in-law in 
whom the property had vested on the death 
of her son Motya, the last male-holder, she 

would beccme an heir in her capacity as a 
` gotraja sapinda toMotyaand not to her 
husband Amruta. The question is whether 
her adoption would have the effect of vest- 
ing inheritance in the adopted son. In 
Uttamrao v. Daulat (1), it was held that 
such an adoption was void and of no effect 
on the principle that when a widow suc- 
ceeds on the termination of an intermediate 
estate, her power of adoption comes to an 
end assoon as the estate vests in the 
intermediate heir other than herself and 
does not revive even after the inheritance 
comes to be vested in her. The principle 
on which the decision rested was deduced 
from several decisions of the Privy Council 
which were supposed to lay down that the 
capacity to adopsi was dependent on vesting 
ofthe property. Their Lordships of the 
Privy Council have examined the whole 
current of decisions in Amarendra Man- 
singh v. Sanatan Singh (2), und have enun- 
ciated the law in clear terms that a widow's 
right of adoption is derived from and 
based on spiritual considerations and is not 
dependent on or trammelled by the material 
considerations of the vesting of inheritance. 
Tt is also pertinent to take into considera- 
tion the momentous pronouncement made 
by their Lordships of the Privy Council in 
respect of a widow in the Mahratta country, 
in Bhimabai v. Gurunathgouda Khandap- 
pagouda (3), to the effect that she is entitl- 
edto adopt without the consent of the 
surviving co-parceners, even though her 
husband died undivided unless of course 
she was expressly forbidden by her hus- 
band. This means that the widow in the 
present case could have validly adopted 
even during the life-time of her husband's 
brother irrespective of his consent, and in- 
troduced a stranger into the joint family 
clothed with all the rights of a co-parcener. 
Tf so, ib is obviously illogical that she 
should not be held competent to make an 
adoption after the property vests in her 
‘asa female member ofthe defunct co- 


(2) 12 Pat. 642; 143 Ind, Cas, 441; Ind. Rul. (1933) P 
C168; A IR 1933 P O 155; 37 CWN 938; (1930) M 
W N 769; 38 L W 1; 6 M L J 203; 14 P L T 399; (1933) 
A LJ710; 57 O LJ 593; 35 Bom. LR 859; GOIA 
242 (P. CO). 

(3) 57 B 157; 141 Ind. Cas. 9; Ind. Rul. (1933) PO 
1; A IR 1933 P01; 64M LJ 34; (1933) M W N1; 10 
O W N 27;37 L W 8); 56 O L J 542; 37 O W M 210; 
35 Bom. L R 200; (1933) AL J 363 (P.O). 
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parcenery, viz, as a gotraja sapinda. 
The view enunciated in Uttamrao v. 
Daulat (1), requires re-consideration in the 
light of the prirfeiples laid down in the 
two decisions of the Privy Council mention- 
ed above. As the question is of great im- 
portance and is of frequent occurrence, it 
should be referred to a Full Bench for con- 
sideration. The question in the concrete 
form may be formulated as follows:— 

“Whether, when a widow adopts a son to her 
husband, (who predeceased his undivided brother), 
after the inheritance devolved on her from her 
mother-in-law who had succeeded as mother to the 
adopting widow's husband's surviving brother, 
the adoption is valid so asto vest the property in 
the adopted son.” 


Mr. J. R. Mudholkar, for the Appellant. 

Messrs. W. H. Dhabe and W. W. Bhole, 
for the Respondents. 

Opinion.—The question which is refer- 
red for consideration by this Bénch is as 
follows:—- 

“Whether, when a widow adopts a son to her 
husband (who predeceased his undivided brother), 
after the inheritance devolved on her from her 
mother-in-law who had succeeded as mother to the 
adopting widow's husband's surviving brother, the 


adoption is valid so asto vest the property in the 
adopted son,” 


The facts out of which this question arose 
were that one Poonaji had two sons Motya 
and Amruta who all formed a joint family. 
Putai was the wife of Poonaji and Tulsi 
that of Amruta. Poonaji died on October 
11, 1918, Amruta on October 15,1918, Motya 
on October 16, 1918, and Patai on October 
18, 1918. The only surviving person in the 
family was Musammat Tulsi, the widow of 
Amruta. Motya having died last, the entire 
property of the family which had vested in 
him by survivorship devolved on his.mother 
Putai and on her death it passed to Musam- 
mat Tulsi as a gotraja sapinda. She adopt- 
ed Ramchandra after the property vested 
in her end he claims the property by right 
of the adoption. The question is whether 
Musammat Tulsi could validly exercise her 
power to adopt a son to her husband so as 
to, deviate the course of the de 
volution of the property which belonged to 
Motya as the last surviving male member of 
the family. 


The parties are residents of Berar who 
are governed by the Bombay School of 
Hindu Law. Although itis conceded that 
a widow governed by the Bombay School 
of Hindu Law has power to adopt a son to 
her husband, it is contended that the power 
became incapable of execulion when the 
property devolved on Putai after Motya’s 
death. On the other hand, it is urged that 
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the widow's powerof adoption is unrest- 
ricted by any secular considerations as to 
the vesting of the property, In Uttamrao v, 
Daulat (1), a Bench of this Court held that 
when the adopting widow succeeds direct to 
the last male-holder, her power of adoption 
remains intact, which she can exercise by 
making an adoption to her deceased hus- 
band, but that when she succeeds on ihe 
termination of an intermediate estate, her 
power of adoption comes to an end as soon 
as the estate vestsin the immediate heir 
other than herself and becomes incapable 
of execution at any time in future, This 
view requires to be considered again in the 
light of the principles laid down by their 
Lordships of the Privy Council in Amaren- 
dra Mansingh v. Sanatan Singh (2). 

An adoption, according to the Hindu Law, 
isa sacrament which confers upon the 
adopted person the status of a son for the 
purpose of performing some spiritual ser- 
vice to the soul of the deceased father and 
his ancestors and in consideration of such 
service the adopted son becomes the owner 
of the estate left by the father. Inso far 
as theobject of the adoption is'spiritual, 
there can obviously be no bar to the exer- 
cise by the widow of her power to adopt a 
son to her husband, but as the adoption 
invests the adopted son with rights over 
the property, the :ultimate exercise of that 
power is apt toresult in conflicting rights 
respecting ihe property. This practical 
consideration made it imperative on the 
Courts to impose some limitations on the 
widow's power of adoption. The difficulty 
was felt as tothe principle on which the 
limitations were to be based. In Bhvoobum 
Moyee Debia v. Ram Kishore Acharj 
Chowdhury (4), Padmakumari Debi Chow- 
dhurani v. The Court of Wards (5), Tha- 
yammal v. Venkatarama (6) and Tarachurn 
Chaterji v. Sureshehunder Mukerji (7) 
their Lordships of the Privy Council held an 
adoption by a mother invalid when it was 
made after the property had on her son’s 
death vested in his widow. In Padamku- 
mari Debi Chowdhurani v. The Court of 
Wards (5), the adoption by the mother after 
the estate vested in her on the death of her 
daughter-in-law was declared to be void for 
the reason that the vesting of the estate in 
the daughter-in-law put an end to the 
mother’s power of adoption and rendered it 
incapable of execution. The facts in 
whe oe IA 279;3 WR 15; 1 Suther 274; 2 Sar, 
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Thayammal y. Venkatarama (6) were iden- 
tically similar to those in Padamkumari 
Debi Chowdhurani v. The Court of Wards 
(5). These cases were followed by the 
various High Courts in India as laying down 
the proposition that a widowis incapable 
of exercising her power to adopt a son to 
her husband when the property leit by 
the last male-holder devolved on an inter- 
mediate heir before it vested in the adopt- 
ing widow, as will be evident by a reference 
to Ramakrishna v. Shamrao (8), Manikya- 
mala Bose v. Nanda Kumar Bose (9), 
Adivi Suryaprakasa Rao v. Nidamarty 
Gangaraju (10) and Lachhmi Kunwar v. 
Durga Kunwar (11). These cases must 
now be regarded ss having lost their 
authority except to the extent indicated by 
their Lordships of the Privy Council in 
Amarendra Mansingh v. Sanatan Singh 
(2). In thatcase their Lordships after an 
exhaustive examination of the principles 
underlying the adoption and survey of the 
case-law beating on it, declared the con- 
clusion that vesting or devesting of property 
is not the sole test of the validity of an 
adoption, and that the true principle Hes 
on the religious side of the doctrine of 
adoption. With reference to the cases in 
Bhoubum Moyee Debia v. Ram Kishore 
Acharj Chowdhury (4), Padamkumari Debi 
Chowdhurani v, The Court of Wards (5). 
Thayammal v. Venkatarama (6) and 
Tarachurn Chaterji v. Sureshchunder 
Mukerji (7) their Lordships pointed out that 
in all those cases it was the existence of 
the son’s widow that stood in the way of 
adoption and that in none of them was there 
any suggestion that the same rule would 
apply if the heir in whom the properly had 
vested were some one otherthan her. In 
that casethe dispule arose between a re- 
versioner and a son adopted by the mother 
of the deceased owner of an impartible 
zamindari. According to the custom of the 
family the females were excluded from in- 
heritance so that the mother of the de- 
ceased zamindar was incapable of holding 
the property which vested in the plaintitt. 
The contentions against the validity of the 
adoption were two: (1) that the vesting of 
the estatein an heir of the last male-holder 
other than the adopting widow put an end 
to her power of adoption, and (2) that 
when the person from whom the power to 
adopt was derived left a son to succeed 


(8) 26 B 526. 

(9) 33 C 1308, 

09 33 M 228; 4 Ind. Cas, 386. 
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him and that son attained full legal capa- 
city to continue the line the. power of his 
mother was at an end. Both these conten- 
tions were overruled on the principle 
enunciated in these words:—The vesting of 
the property on the death of the last holder 
in someone other than the adopting widow, 
be it another co-parcener of the joint family 
or an outsider claiming by reversion or 
by inheritance cannot be in itself the test 
of the continuance or extinction of the 
power of adoption. Their Lordships clearly 
pointed out that the object of the adoption 
being spiritual, a widow's power is unres- 
tricted except in cases when the last male- 
holder dies leaving a widow. The effect cf 
this decision is to overrule cases like Datio 
Govind v. Pandurang Vinayak (12), Yeknaih 
Narayan v. Laxmibai (13) and Hassan- 
gowda v. Rudrappa (14), where it was held 
that when the estate vests in a widow as 
a gotraja sapinda afterthe termination of 
an intermediate estate she is incapable of 
making en adoption. < 

In Uttamraov. Daulat (1), the principle 
enunciated therein was deduced from 
Bhoobum Moyee Debia v. Ram Kishore 
Achari Chowdhry (4), Padamkumari Debi 
Chowdhrani v. The Courtuf Wards (5) end 
Thayammal v. Venkatarama (6), and the 
decisions of the various High Courts in 
India which purported to give effect to 
the dictum laid down in those cases. In 
that case it was specifically contended that 
the object of an adoption was not merely 
secular but spiritual and that the validity 
of the adoption should be made to rest on 
spiritual considerations and not on the 
secular ones, such as the vesting or de- 
vesting of the property. These contentions 
were not entertained as they were suppos- 
ed to run counter to the earlier Privy 
Council decisions. The scope of the earlier 
decisions of the Privy Council have now 
been explained in Amarendra Mansingh 
v. Sanatan Singh (2). It must, therefore, 
follow that the principle based on the tem- 
poral considerations of the rights to pro- 
perty can no longer hold good. 

Uttamrao v. Daulat (1), extends the doc- 
trine underlying the three Privy Council 
cases, namely Bhooban Moyee Debia v. Ram 
Kishore Achari Chowdhry (4), Padamku- 
mari Debi Chowdhrani v. The Crurt of 
Wards (5) and Thayammal v. Venkatarama 
(6), far beyond its legitimate scope. These 

(12) 32 B 499, 

(18) 47 B 37; 77 Ind. Cas. 117; 24 Bom. L R 836; A I 
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cases arose in respect of the right of a 
mother to adopt during the lifetime of her 
son’s widow and, éherefore, it was essential 
to notice the difference between the posi- 
tion of a mother and that of collateral 
female gotraja relations of the last male 
holder. Inthe several cases which were 
followed in Uttamrao v. Daulat (1). 
this vital distinction was overlooked. The 
origin of the conception cf adoption lies in 
the belief that a man is born burdened 
with three obligations (Rinatraya). This is 
expressediin the well-known text of Taitriya 
Sanhita which is cited inthe Dattaka Mi- 
mansa by Nanda Pandit. It runs as fol- 
lows :— 

“A Brahman, immediately on being born, is pro- 
duced a debtor in three obligations: to the 
holy saints, for the practice of religious duties: 
to the gods, for the performance of  sactifice ; 
to his forefathers, for offspring. Or he is absolved 
from debt who has a son, has performed sacrifices, ` 
and practices religious duties. (Dattaka Mimansa, 
Section I—V, Ghose’s Hindu Law, Vol, ID.” 

Considering the case of a mother who 
has a son alive it is obvious that she can 
have no right to adopt. Now ihe son may 
die in minority or after attaining majority. 
In either case his mother, being devoid of 
a son, becomes entitled to adopt in pursu- 
ance of the well-known textof Saunaka : 

“By a man destituts of a son, musta substitute 
for the same, be adopted for the sake of the funeral 
cake, water and the perpetuation of the lineage.” 

The question whether the son had at- 
tained ceremonial competency before his 
death is not a material consideration, es 
has been pointed out in Amarendra Man- 
singh v. Sanatan Singh (2). If, however, the 
son dies survived by his widow a conflict 
arises between the rights of the mother 
and the widow of the last male holder. It 
was this conflict which came for the first 
time before-their Lordships of the Privy: 
Council for consideration in Bhoobun Moyee 
Debia v. Ram Kishore Achraj Chowdhury 
(4). The mother’s right was postponed for 
two reasons which appear in the judgment 
of Lord Kingsdown : one was secular and 
the other spiritual. The secular reason is 
set out at pp. 310 and 311* of Bhoobun 
Moyee Debia v. Ram Kishore Achraj Chow- 
dhury (4), in these words :— 

“On the death of Bhowanee Kishore, his wife 
succeeded as heir to him, and would have equally 
succeeded in that character in exclusion of his 
brothers, if he had had any. She took a vested es- 
tate, ashis widow, in the whole of his property. 
It would be singular if a brother of Bhowanee 
Kishore, made such by adoption, could take from 
his widow the whole of his property, when a patu- 
ral-born brother could have taken no part.” 

The spiritual reason is to be: found at 


*Pages of 10 M, L A [Bd] 
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p. 319# where an allusion is made to the 
doctrine of Hindu Law that the husband 
and wife are one and that as long as the 
wife survives, one half of the husband 
survives. The decision of the case was, 
however, rested on the first consideration. 
During the lifetime of the son’s widow in 
whom the son’s property vested, the mother 
could not obviously divest the property 
by bringing into existence a brother 
cE her husband by adoption. That 
was no doubt a very material consideration 
and it isin view ofits validity that in 
Amarendra Mansingh v. Sanatan Singh (2), 
an exception is made in the case of the 
mother. At the same time Amarendra 
Mansingh v. Sanatan Singh (2), refers to 
the doctrine of Hindu Law that the hus- 
band and wife are one and that in the 
widow that half of the husband survives 
{at p. 653)T. So long as the son's widow is 
alive, she alone is entitled to adopt to her 
husband as she represents him. Conse- 
quently if her son is, by fiction of law, 
partially alive in the body of his widow, 
his mother cannot be treated as being 
devoid of a son. Jt ig on the death of the 
son's widow without adoption thatthe mother 
would have the right to exercise her power to 
adopt. Now these considerations which are 
peculiar to the position of the mother 
cannot logically be extended to the collate- 
ral gotraja females such es a brother's 
widow. Her power to adopt, unless she 
is prohibited by her husband, is not fet- 
tered by the fact that the last male holder 
left a widow since, as has been already 
shown,. she debars only her mother-in-law 
from making any adoption It isin view of 
this fundamental distinction that their 
Lordships of the Privy Council have made 
the observation in Amarendra Mansingh 
v. Sanatan Singh (2), namely :— 

“It is ab least material that in each of the 
cases it was the existence of the son’s widow that 
stood in the way of the adoption, and that in 
none of them was there any suggestion that the 
game rule would apply if theheir in whom the 
property had vested were someone other than her.” 

In the case of a Bombay widow, their 
Lordships of the Privy Council declared 
mhe law in Bhimabai v. Gurunathgouda 
Khandappagouda (8), that she is free to 
«adopt even when her husband dies while 
a member of the joint family and his 
share vests in the surviving co-parceners. 
«A Bombay widow's right has always been 
wegarded as absolute (unless prohibited 
Boy her husband) when her husband held 
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his property in severalty and died as a 
sole owner. If the widow of the last male 
holder’s brother was entitled to adopt dur- 
ing his lifetime it isnot easy to see how 
her right to adopt could be extinguished 
after his death. In either case she would 
be under the obligation to provide for 
the spiritual service to her husband's soul. 
It must, therefore, follow that ker right 
to adopt is not affected by the circums- 
tancs of her husband's surviving brother’s 
property having vested in his widow. In 
Uitamrao v. Daulat (1), it is conceded that 
if the brothers widow succeeds as a got- 
raja sapinda immediately after the death of 
the last male holder it is open to her tomake 
an adoption but that right is denied to 
her when she succeeds on the termination 
of an intermediate estate. In principle 
there is no distinction between the two 
positions. Even in the latter case she would 
succeed not tothe last male holder's widow 
or mother but tc the last male holder him- 
self. There may bein the latter case the 
possibility of the lest male holder's widow 
or mother making an adoption and thus 
devesting her potential right to succeed : 
but thatin no way affects her inherent 
right. to make an adoption to her husband. 
Her adopted son succeeds because, by fic- 
tion of law, he becomes a collateral sapinda 
of the last male holder, when his widow 
or mother dies without making an adop- 
tion. In Pudamkumari Debi Chowdhrani 
v. The Court of Wards (5), itself the rule 
wes enunciated that an adopted son oceu- 
pies the same position in the family of 
the adoptor as a natural-born son (except 
in afew instances) and that he succeeds 
not only lineally but collaterally to the 
inheritance of his relations by adoption. 
In thatvery case the defendant Gagan- 
chandra who was the adopted son of 
Krishna Nath, the maternal grandfather of 
Bhawani, the last male holder, was dec- 
lared to be entitled to inherit Bhawani’s 
property. 

For the foregoing reasons the case report- 
edin Uttamrao v. Daulat (|), must be re- 
garded as overruled and the answer to 
the question referred to us must be record- 
ed in affirmative. 

N. Reference answered in 

afirmative. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT l 
Miscellaneous Case No. 14 of 1935 
October 10, 1935 
MIDDLETON, J. O. 
In the matter of K, a PLEADER, 
D. T. KHAN. 

Legal Practitioners’ Act (XVIII of 1879), s. 13 
(6)—Pleader holding out promise to party in that 
af he be appointed arbitrator, he would not decide 
dispute unacceptable to him—Pleader acting contrary 
—Held, guilty of gross dishonesty and liable to be 
dismissed. a i h f 

A party in a civil suit was given a promise 
by a practising Pleader K, that if he would ap- 
point K as an arbitrator, the latter would get his 
dispute compromised, but if he failed to get it 
compromised, he would refuse to act as arbitrator, 
and that in any case he would not give a decision 
that would be unacceptable to the party, In spite 
of this promise, he made the recommendation that 
a large sum of money, which was in dispute, should 
be handed over to the opposite party. Thus he 
gettled only one portion of the dispute between the 
parties before coming to any final decision as to the 
merits of the dispute between them and he thereby 
caused grave prejudice to one of the parties whose 
interests he had promised to protect: i 

Held, that K had acted with gross dishonesty 
under cloak of his position as a legal practitioner, 
and under s. 13 (f) Legal Practitioners’ Act, he 
was liable to be dismissed. | | et 

Mise. O. agains the decision of the District 
Judge, Derajat, dated June 5, 1935. 


Mr. Belt Ram, for the Pleader. 


Order.—By application, dated Febru- 
ary 22, 1935, one Tulsi Das complained 
to the District Judge, D.J. Khan against 
the alleged misconduct of K Pleader, as 
a result of which the District Judge exa- 
mined the record of a civil suit which 
had been pending in the Court of an 
Hony. Sub-Judge, and called upon K to 
give explanation of his actions in con- 
nection therewith. After full inquiry the 
District Judge reported the results in his 
memorandum No. 9, dated June 5, 1935. 
After reading this report and consulting 
the records of the civil suit concerned, I 
directed that notice should be issued to 
K calling upon him to show cause why 
action should not be taken against him 
under s. 13, Legal Practitioners’ Act, in 
connection with the following four charges:— 


(a) “On August 30, 1934, you gave a written - 


undertaking to one Tulsidas that if he would ap- 
point you as arbitrator ina civil suit then pending 
between him and Beharilal in the Gourt of R. 5. 
Lala Hukam Chand, you would effect a compromis:, 
that if you failed to effect such compromiss, you 
would refus2 to act as arbitrator, and that in no 
circumstances would you give an award not ac- 
ceptable to him. (b) That having been appointed 
as arbitrator in consequence of this undertaking, 
you on November 1, 1934, reported to the Court 
that a sum of Rs, 4,839-11-0 which had been at- 
fached by the Oourt, should be handed over to 
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Beharilal on furnishing security. (c) On Novem- 
ber 8, 1934, you applied to the Court for payment 
of Rs. 600 fee for acting as arbitrator. (d) There- 
after you refused go act as arbitrator and retired 
from that position without having given any 
award.” 


Notice was issued on July 3, 1935, 
but owing to non-service on K, who was 
reported to be absent from the Piovince, 
it has not come up for consideration 
until to-day. K has put in a written explana- 
tion in this Court admitting that the four 
charges are correct, but urging that he is 
not guilty of any professional or other 
misconduct. 

The facts of the cese are that there 
was a civil suit between Beharilal, plein- 
tiff and Tulsidas Jaswant Ram, defendants. 
The defendants had been contractors under 
M. E. S. and a sum of Rs. 4,839-11-0 was 
payable to them on account of their con- 
tracts. The suit was for rendition of ac- 
counts and during its pendency the plain- 
tiff procured an order sttaching this sum 
of money. During the pendency of this 
suit K upon August 30, 1934, gave a written 
undertaking to Tulsidas stating that if he 
would appoint K as an arbitrator, the 
latter would get his dispute compromised, 
but if he failed to get it compromised, 
he would refuse to act as arbitrator, and 
that in any case he would not give a 
decision that would be unacceptable to 
Tulsidas. 

In explanation of this action K states 
that he gave a similar undertaking to the 
opposite party in the suit, though this: 
has not been produced. He further states. 
that he had been approached by the 
parties to act as mediator, and that he 
gave similar written undertakings to both 
under their instructions. Thereafter he was 
appointed es arbitrator and during the 
continuance of his appointment as arbit- 
rator upon November 1, 1934, he reported 
to the Court that as a large sum of money 
was due from the defendants to the plain- 
tiff, therefore, the sum under attachment 
should be handed over to the plaintiff 
upon security. The Court acted upon this 
recommendation, and the money was handed 
over to the plaintiff. On November 8, 
1934, although K had given no award as 
arbitrator, he applied to ithe Court for 
payment of Rs. 600 fee as arbitrator, and 
at alater stage he refused to act es arbi- 
trator and retired from that position with- 
out giving any award. | 

K has urged that his action in causing 
the attached sum to be handed over to 
one of the contesting parties was taken 
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in the bona fide belief that in the final 
event money exceeding this sum would 
be found to be due from the defendants 
to the plaintiffs. He has fot attempted to 
show that this recommendation was accept- 
able to the defendants but on his behalf 
it has been urged that as it was not in 
itself an award, it did not contravene the 
agreement which he had given that in no 
circumstances would he give an award 
not acceptable to the defendants. Whilst 
admitting that he ultimately retired from 
his position as arbitrator without having 
given any award, he claims thet he had 
done a ‘considerable amount of work as 
arbitrator, and that he considers, himseif 
entitled to payment and that his request 
for Rs. 600 was not excessive. It is ap- 
parent that K who was a practising Plea- 
der, held out a promise to aparty in a 
civil suit that if he would appoint him 
as arbitrator, he would not give an award 
unacceptable to him, which in itself ap- 
pears to me to be a grossly improper 
undertaking. It is also apparent that al- 
though he only promised not to give an 
award unacceptable to Tulsidas, yet in mak- 
ing the recommendation that 4 large sum 
of money, which was in dispute, should 
be handed over to the opposite party, he 
did act contrary to the interests of Tulsi- 
das. As arbitrator his duty was to settle 
the matter in dispute between the parties 
by granting an award. He, however, setlled 
one portion of the dispute between the 
parties before coming to any final decision 
as to the merits of the dispute between 
them and he thereby caused grave pre- 
judice to one of the parties whose in- 
terests he had promised to protect. The 
explanations are specious and evasive. I 
am of opinion that K has acted with gross 
dishonesty and under cloak of his position 
as a legal practitioner, and under s. 13 
(f), Legal Practitioners Act, I hereby dis- 
miss him. His name will, therefore, be 
removed from the register of Pleaders 
maintained by this Court, and he will not 
be allowed to practise as Pleader within 
this Province in future. The dismissal 
will be duly notified in the local Govern- 
ment Gazette. 

D. Order accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 27 of 1933 
January 8, 1936 
Niyoer, A. J. C. AND Gruse, A. J. C. 
RATANSINGH CHHATRI AND ANOTHER—- 
PLAINTIFFS -Å PPELLANTS 
versus 
JAIRAMSINGH CHHATRI AND otanrs— 


DEFENDANTS— RESPONDENTS 

Impartible estate — Estate existing as such 
from before advent of British rule—Settlement 
or re-grant by British Government—Presumption 
of continuance of impartibility—Held, that 
Mahagaon Zamindari continues an tmpartible estate 
—C. P. Land Revenue Act (XVIII of 1881), s. 87— 
Bar under—When operates—Limitation Act (IX of 
1908), Sch. I, Art. 144—-Claim under exclusive tiile 
—Adverse possession, when begins—-Co-ownership— 
Joint Hindu famiy—Two members claiming as co- 
owners with independent titles—Valid discharge, if 
can be given by one. 

If an impartible’ estate existed as such from 
before the advent of British rule, any settlement 
or re-grant thereof by the British Government 
must, in the absence of evidence tə the contrary, 
and unless inconsistent with the express terms of 


‘the new settlement, be presumed to continve the 


estate with its previous incidents of impartibility 
and succession, by special custom. Martand Rao 
v. Malhar Rao (2), followed. Rajkishen Singh v. 
Ramjoy Surma Mozoomdar (3), achi Kaliyana 
Rengappa Katakka Thola Udayar v. Kachi Yuna 
Rengappa Kalakka Thola Udayar (4) and Mahomad 
Afzal Khan v. Ghulam Kasim Khan (5), relied on. 


Held, that the family custom of impartibility in 
the Mahagaon Zamindari in the Bhandara District 
was not abrogated. eithar by express agreement or 
by a course of conduct inconsistent with it. 

Section 87, O. P. Land Revenue Act bars a claim 
only if it was made or tabled as the subject of 
consideration and expressly decided. Rewa Prasad 
Sukal v. Deo Datta Ram Sukal (6), relied on. 


Where the zamindar claims under an exclusive 
title, the defendant's possession becomes adversa 
from the time he denied the plaintifi's title as 
co-owner. When the case is put upon the ground 
of co-ownership, it is governed by Art, 144, Limita- 
tion Act. 

The principle that in the case of members form- - 
ing a joint family if the elder brother acts as a 
manager, he would be deemed to be in a position 
to give a valid discharge has no bearing in a 
casz in which the two plaintiffs are related as uncle 
and nephew and claim as co-owners under inde- 
pendent titles and not as members of the joint 
family. Jawahar Singh v. Udai Parkash (8), dis- 
tinguished. Nobin Chandra Barua v. Chandra 
Madhab Barua (9) and Jugal Kisori Debi v. Baidya 
Nath Roy (10), referred to. 


F. C. A. against the decision of the Addi- 
tional District Judge, Bhandare, in Civil 
Suit No. 14 of 1929, dated November 19, 
1932. 


Mr. S. B. Gokhale, for the Appellants. 
Dr. Sir Hari Singh Gour, for the Respons 
dents. 
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Judgment.—This appeal arises out of a 
suit brought by the appellanis Ratan Singh 
and his nephew Sheocharan Singh for parti- 
tion of an estate comprising 14 villages 
known as Mahagaon Zemindari in the 
Bhandara District. That suit was dismissed. 
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The parties to the suit belong to two 
branches of a family which traces its 
descent from Gajasingh Thakur, the 
founder, as wil} be clear from the following 
pedigree:— 


HANNE THAKUR . 
dae (d. 1819) 

















| 
Sitaram (d. 1839) 











Gajrajsingh, Bhawansingh 
Tikaram. Mansingh. 
i E l | 
Bheoram, Ratan, Benisingh Jairam Vishram ` Sakharam 
Kevalram (adopted son) | Jagannath. 
Jamalsingh Ka 
| 
i ` Ng N Khuman. Parasram, 
Jairamsingh Ramchandrasingh i 
(defendant (defendant 
No, 1). No. 2) 
7 | [ ine 
Euratram. _ Kevalram | Deoram= - Govindram Yeshwant. Mukundsingh 
(given in adoption Jamnabai $ 
to Benising ). e Benisingh 


Gajbai 
(defendant No, 3). 


(defendant No. 4.) 
| 


Sanaian aa jaan pam ngenakaken Ka mm anapa mama kadaag agaman amana 


| : 
Bhopalsingh 


Sheocharansingh 
(plaintiff No. 2). 

There is no dispute regarding the correct- 
ness of it except in regard to the order in 
which Benisingh stood among the brothers. 
The plaintiffs’ case is that there was a 
theoretical partition some time before the 
proprietary settlement of 1865 whereby the 
estate was divided into four shares and 
allotted to the branches represented by 
‘the four sons of Sitaram and that the allot- 

‘ment of shares was recognised and confirm- 
“edat the settlement of 1865 followed by an 
award. The suit purports to be one for 
partition of the property by metes and 
_ bounds on the basis of the division of the 
estate into shares as recorded at the first 
settlement. The defendants resisted the 
` suit on the plea that the estate was imparti- 
ble and succession to it was governed by 
the rule of primogeniture in accordance 
. with the family custom which followed the 
tribal custom prevalent amongst the Rajpuis 
of Malwa from where the founder migrated. 
_ They denied the theoretical partition alleged 
-hy the plaintiffs to have taken place before 


Ratansingh 
(plaintif No. 1). 


the first proprietary settlement and asserted 
that the settlement award in no way affected 
the family custom. They further pleaded 
that the suit was barred by time. The lower 
Court on an elaborate review of the evidence 
on record came to the conclusion that the 
estate was impartible and.in matters of 
devolution subject to the rule of primogeni- 
ture and held that the suit was in respect 
of Ratan Singh barred by time. 

On behalf of the appellants it is urged 
(1) that the estate was not impartible and 
subject to the rule of primogeniture and 
that if it was ever so in the pest ib lost its 
character of impartibility and became sub- 
ject to the ordinary incidents of Hindu Law 
by reason of an agreement between the 
various branches of the family scme time 
before 1865 or by reason of the acceptance 
cf the proprietary award which divided the 
estate into definite shares end the subse- 
quent conduct of the members of the family, 
and (2) that the suit was barred by time. 

From the jnformation contained in Sir 


t 


-1958 - 


Richard Tempié’s Report on the Zemindaries 


| in the Central Provinces, 1863, the Settle- 


ment Report of Bhandara District by Mr. 


- Lawrence (1867)! and the Gazetteer of the 


Bhandara District, it appears that the estate 
known as Mahageon Zemindari was granted 
by Bakhatbuland, the Gond Raja of 
Deogarh, to Gaja Singh Thakur in Mokasa* 
tenure by a sanad for the assistance given 
to him in his military expeditions. Another 
sanad of 1746 was given to Gajasingh by 
Raghoji Karandia who was probably the. 
commander of the forces of Raghoji Bhonsla 
of Nagpur confirming the grant in Mokasa 
tenure. There was another sanad of 1776 
in favour of Parasram which conferred on 
him the privilege of levying khund on 
condition of serving with five men when 
called upon; as alsoa sanad of 1775 from 
Raghoji I addressed to Parasram. The 
Raja of Nagpur again granted a fresh 
sanad. in 1840 conferring the estate on 
Kebalram, the son of Benisingh, upon the 
rule of Primogeniture. A brief history of 
this zemindari as given in Bhandara District 
Gazetteer, para. 64, p. 212, is as follows:-— 

“The founder of the family was a Powar Rajput 
who came from Malwa and rose to the post of 2,000 
horses in the service of Gond Raja Bakhatbaland 
hs A. D.) that he was given a grant of land 
tor suppressing a recalcitrant zemindar in Tirora; 
that the family held Lanjee, which was surrendered 
to Bhonsla Raja in exchange for the Mahagon 
Zemindari and that the zemindar held sanads from 
the Nagpur Government; and that in 1810 a sanad 
was granted by the Nagpur Raja conferring the 


estate on Kewalram, the then holder, on the rule of 
Primogeniture.” 


In Appendix B, p. 31, of the reprint of 
Sir Richard Temple’s Report, 1923, it is 
mentioned that Mahagaon Zemindari is of 
an ancient kind of the zemindaries. It is 
mot seriously disputed that the original 
ancestor migrated from Malwa to the 
Bhandara District some time before 1700 
A.D. The parties are admittedly Rajputs 
by caste. Further light is thrown on the 
‘Customs governing the different estates of 
Rajputs in respect of succession and those 
which were followed by the Rajputs even 
after their migration from their native coun- 
try in Col. Todd’s “Annals and Antiquities 
of Rajasthan,” Vol. If, p. 307, and Captain 
Forsyth’s report, para. 3, which were ex- 
tracted in the lower Court's judgment from 
Rana Sheonath Singh v. Badan Singh (1). 

(I) 17 NL R128; 64 Ind. Cas. 194; 236 GC W N 


226; 48 O 997; 20 A LJ 443; A I R 1992 PO 146; 481 
A 446 (P. O.). 

*Villages or lands or a share in the rule over 
them, and revenue arising from them, granted on 
condition of military service or in nam (Wilson's 
Marathi-English Dictionary), 
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These reports are of great historical 
interest and throw valuable light on . 


the usages ordinarily prevalent among the 
ruling castes of Rajputs. It is contended 
for the appellants, relying on Martand Rao 
v. Malhar Rao (2), that such reports are not 
relevant and they cannot be referred to. 


‘It is true that their Lordships of the Privy 


Council disapproved of the opinions ex- 
pressed in these reports being used as 
evidence but they nowhere lay down any 
prohibition of their use for the historical 
facts which they contain. Nobody suggesis 
that the issue as to the impartibility or 
otherwise of the estate should be decided 
solely on the information contained in these 
reports. In the Amgaon Zemindari case the 
cpinion expressed in reports was taken as 
the basis for the assumption that the zemin- 
dari was in the nature of a raj and as such, 
inherently impartible. No such claim is 
made here on behalf of the respondents who 
rely on the tribal custom obtaining in 
the place of their origin as having influenced 
the growth of the family custom of impart- 
ibility and primogeniture. 

The respondents relied on certain sanads 
and orders of the Bhonsla Raja as well as on 
the stalements mede by Kewalram, the 
then zemindur, in the course of the settle- 
ment proceedings of 1863—65 in prcof of the 
family custom alleged by them. Exhibit 
P-83 is a sanad given by Raghoji Karandia 
to Gajasingh Thakur in 1746. It mentions 
that he had got Maura Mahagaon and 12 
other villages as Mokasa and that the new 
patia was being given as the old one 
wes lost. All these villages were given in 
Mokasa right. Exhibit P-84 is another 
sanad granted by Raghoji Bhonsla to 
Parasram zemindar in 1766 conferring the 
Mokasa right on condition of rendering 
selvice as might be ordered by the Govern- 
ment. Exhibit D-20isa Takid that is an 
order passed by Raghoji Bhonsla on the 
application of the surviving sons of Sitaram 
Thakur zemindar. It mentions that an 
application was made by Sitaram's sons 
requesting the Government that an order 
be issued in the name of the representative 
of the senior branch in accordance with the 
current usage. At their request the owner- 
ship of the zemindari was conferred on 
Kewalram, the son of their eldest brother 
according to custom. Exhibit P-255 pur- 
ports to be the Raja's decision on a dispute 

(2) 24 NLR 25; 107 Ind. Cas. 7; AT R 1928 P O 
10; 47 C L J150; 30 Bom. L R 251; 27 L W 350; 54 


eta 320 W N62; LLNLJ 26; 55 C 403 
(P. 0.3). i 
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among the members of the family and it 
declares that Kewalram was the sole master 
of the zemindari in respect of enterlain- 
ment and dismissal of servanis and wes to 
manage it according to custom. This was 
in the year 1846. Exhibits P-2 and P-3— 
D-22 are the statements made by Kewalram 
zemindar before ihe Settlement Officer in 
1865. Therein he siates that the zemindari 
had no co-sharers but that the members of 
the family other than the Zemindars were 


only entitled to maintenance as long as they . 


were joint, and that the lands were granted 
to them as imams for their expenses. When 
pressed. to state the names of co-sharers, he 
. mentions their names with the remark that 
. they.were separate. He gives the descrip- 
tions of the lands given to them for their 
maintenance. When asked to state whether 
the, villages were divided or not, he answers 
that the villages had not been divided since 
times old. In Ex. P-3 he again emphasises 
that the custom of dividing the zemindari 
into shares was not in conformity with the 
family usages. A similar statement he had 
made in 1863 before the Settlement Officer: 
see Ex. D-23, From these statements and 
certain decisions by the Civil Court declar- 
ing the eslate to be impartible and the oral 
evidence on record the lower Court drew 
the inference that before the first proprie- 
tary settlement of 1865 the estate had 
acquired by virtue of family custom ihe 
character of impartibility. It is urged for 
the appellants that the respondents did not 
plead a family custom. This contention 
must be overruled in view of a clear plea 
raised in para. 7 of the defendant’s written 
statement dated January 29, 1930, m tkese 
words:— 

“According to the custom of the Rajputs the prop- 
erty always descends to ihe eldest son, that is, the 
custom of primogenituré exists among them; that 
the family of the parties also folluwed this custcm, 

< ete.” 

It is also pointed out that the sanad, 
Exs. P-83 and P-84, donot make eny men- 
tion of impartibility. Thisis true but tLey 
show that tke estate was nct of n ordinary 
nature but was of the nature of a military 
tenure with proprietary. right in the land. 
That the estate was subject to the iule of 
Primogeniture is evident from a sanad of 
1840 which is mentioned in Sir Richard 
Temple's Report at p. 40 of the reprint 
(1923). This sanad is said to heve been 
lost but it appears to us that the contents 
of it as. given in Sir Richard Temple’s 
Report are relevant under s. 35 of ihe 
Indian Itvidence Act. The conduct of 
Sitaram’s sons after Benisingh’s death in 
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requesting the Bhonsla Raja to issue a 
grant in the name of his adopted. son 
Kewalram on the ground that he wes their 
eldest brother’s®son makes an important 
contribution io the evidence relating to 
the custom of primogeniture. There were 
no doubt some disputes five years later 
among the members cf the family 
but the Raja confirmed the right of Kewal- 
ram as the sole owner. An objection is 
taken to the admissibility of Kewalram’s 
statements made before the Settlement 
Officer on the ground that they were made 
in his own favour, after the dispute had 
arisen. When he made thestatements there 
was no dispute and nobcdy challenged the 
correctness of his statements. He was 
simply stating what he knew about’ the 
character of the estate and the incidents 
to which it was subject and there is no 
reason to suppose that he was telling lies 
This body of 
evidence considered along with the histori- 
cal information supplied by the official re- 
ports as regards the custom of the Rajputs 
in their original home is, in the absence of 
evidence to the contrary, quite sufficient to 
justify the inference that in 1865 the estate 
had already acquired the character of im- 
partibility by reason of family custom, 


. The plaintiffs themselves in their rejoinder 


filed on March 17, 1930, based their case 
mainly on their being cc-proprietors in the 
estate by reascn of some agreement among 
their ancestors and by virtue of the settle» 
ment award and suggested that the issues 
about customs of impartibility and of 
primogeniture didnot arise in the case. 
They claimed that the estate had cessed to 
be impartible in consequence of an agrec« 
ment to divide the property into specifie 
shares some time between 1840 and 1863. 
They were, however, unable to mention any 
definite yearin which that agreement had 
been concluded and gave no evidence what- 
ever to substantiate its terms. The plea 
was obviously suggested by the shares 
marked in ihe genealogy filed by Kewalram 
before the Settlement Officer and dces not 
merit eny serious consideration. 

It is strenuously pressed ihat the settle- 
ment ward which specified the notional 
shares of ihe members of the family and 
their subsequent conduct in mutating the 
shares separately in the names of the suc- 
cessors destroyed the family custom of im- 
partibility. The contention is cpposed to 
the principle clearly enunciated by -iheir 
Lordships of the Privy Council in Mar- 
tand Rao v. Malhar Rao (2), in these 
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terms: 

“That if an impartible estate existed sa such from 
before the advent of British rule, any settlement or re- 
grant thereof by the British Gqgrernment must, in 
tne absence of evidence to the contrary, and unless 
inconsistent withthe express terms of the new 
s2ttlement, be presumed to continue the ostate with 
its previous incidents of impartibility and saccession 
by special custom.” 

This ruleis quite consistent with the 
series of] pronouncements made by their 
Lordships of the Privy Council in Rajkishen 
Singh v. Ramjoy Surma Mozoomdar (3), 
the Udayar Palayam case (Kachi Kalayana 
Fengappa  Kalakka hola Udayar 
v. Kachi Yuna  Rengappa Kalakka 

_Thola Udayar) (4) and Mahamad Afzal 
Khan v. Ghulam Kasim Khan (5). 
It is, however, urged on the authority of the 
view taken by their Lordships of the Privy 
Council in Rajkishen Singh v. Ramjoy Surma 
Mozoomdar (3) that the subsequent course of 
conduct of the members of the family in- 
consistent with the family usage of im- 
partibility must be. treated as an indi- 
cation of the family having abandoned the 
custom. In the cited case the three bro- 
thers Vishwanath, Gopinath and Jagan- 
nath presented a joint petition to the 
Collector for their names being registered 
as joint proprietors and there was clear 
evidence that they took and enjoyed equal 
shares of the profits of the estate. There 
were also previous judicial pronouncements 
against the existence of the family custom 
ofimpartibility. Inthe present case there 
was no doubt mutation of the share held 
by each deceased member in favour of 
his heirs, but there is also the evidence 
that all the members of the family agreed 
on the death of Kewalram that the entire 
zamindari be entered in the name of his 
son alone.. The zamindari thus came to be 
mutated in the name of Jamalsingh alone 
and after his death in the name of his sons 
Jairamsingh and his brother Ramchandra- 
singh while Jairamsingh was appointed 
lambardar. No member of the family ever 
claimed partition until 1914 in which year 
Ratansingh the plaintiff made an applica- 
tion in the Revenue Court for imperfect 
partition. His right to claim partition was 
denied by the zamindar on the ground that 
the estate was impartible and that its devo- 
lution was subject to the rule of Primogeni- 
ture. Since then there were several cri- 
minal proceedings under s. 145, Criminal 
Procedure Code, and under ss. 379 and 147- 

(3) 1 C186. 


(4) 28 M 508. 
(5) 30 O 843, 
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109, Indian Penal Code, in which Ratan 
Singh's right to a proprietary share’ was 
consistently repudiated. In two cases which 
arose in Civil Cour's it was found that the 
estate was impartible and that Ratan Singh 
had no rightas a co-owner. Regard being 
had tothis body of evidence it is impos- 
sible to contend thatthe family custom of 
impartibility was abrogated either by 
express agreement or by a course of 
conduct inconsistent with it. 

lt is urged that in view of s. 87 of the 
Central Provinces Land Revenue Act XVITT 
of 1881, the settlement award of 1865, 
debars the respondents from setting up a 
claim that {he property is  impartible. 
That section bars a claim onlyif it was 
mide or tabled as the subject of con- 
sideration and expressly decided, as was 
explained by their Lordships of the Privy 
Councilin Rewa Prasad Sukal v. Deo 
Datta Ram Sukal (6). There is nothing to 
show that Kewalram ever raised that 
issue before the Settlement Officer and there 
was no express decision. In the absence 
of any controversy there was indeed no 
occasion for any express decision. 

The oral evidence on record is thoroughly 
consistent and cogent in support of the 
tradition of impartibility which obtains in 
the family. Apart from the evidence of 
Jairamsingh (D. W. No. 1) who claims to be 
the sole owner of the zgamindari, his 
brother Ramchandrasingh and Gajabai, 
defendant No. 3, and Benisingh, defendant 
No. 4, who belong to the same branch as 
Jairamsingh testified in the witness-box 
that the zamindari was impartible and 
that the junior members of the family had 
only a right of maintenance. In addition 
to these witnesses two ladies Gujabai and 
Chinabai, who were examined on commis- 
sion also affirmed the existence of the cus- 
tom of impartibilify. Gujabai is Jamal- 
singh's sister and Chinabai is Ratansingh's 
aunt. The admission by the junior 
members of the family as to the existence 
of the custom is against their own interest 
and must consequently carry great weight. 
The plaintiff Ratan Singh admits in the 
witness-box as P. W. No. 20 that there had 
been no partition in his family ever before. 
In the absence of anything to the contrary, 
the evidence considered as a whole leads to 
the irresistible conclusion that the estate is 
impartible by custom. We have, therefore, 
no hesitation in agreeing with the lower 
Court in the finding that the original home 


(6) 27 C 515 at pp. 519, 520; 4 C W N 582; 2 Bom 
LR 558; 7 Sar 653; 27 IA 39(P. CO). 
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of the family wasin Malwa where they 
like other Rajput Chieftains followed the 
rule of Primogeniture, and when their origi- 
nal ancestor Gajasingh acquired property 
in the Bhandara District, he and his 
successors consistently treated the property 
as impartible in accordance with ihe 
prevailing custom of their tribe and that by 
the time of the seltlement of 1865 the im- 
partibility and succession by primogeni- 
ture had beccme a tradition inthe family 
“and that the custom so constituted was not 
abrogated either by the settlement award 
or by the subsequent acts and conduct of the 
members of the family. , 

There now survives the question of limita- 
tion. Relyingon Dinav. Bishambhar Singh 
(7) itis contended that as Ratan Singh was 
in possession of the sirland at Palasgaon 
anda part ofthe forest, his suit for par- 
liticn and separate possession of his share 
could not be barred bytime. It is perti- 
nent to notice thatthe plaintiffs in this 
suit assert their title as co-owners and not 
as members of. a co-parcenary. Their 
claim as co-owners was never admitted by 
the defendants whoccnsistently denied it 
es often esit was urged. It is evident, 
therefore, that the possession of defendant 
No. 1 of the whole estate in his declared 
capacity as a zamindar could not be in eny 
sense regarded, as to whole or part of the 
estate as beingheld on behalf of the 
plaintiffs. The principle enunciated in 
Dina v. Bishambhar Singh (T) can apply 
caly when the person in actual 
possession entered into such possession 
asa co-owner. The zamindar kere claims 
under an exclusive title, which distinguishes 
the present case from the one relied on 
by the appellants. Oonsequently, the de- 
fendant No. L's possession of the estate from 
the year 1914 when he denied Raton 
Singh's title es co-owner must become 
adverse to him. The mere fact of ihe 
plaintiff being in possession ofthe sir land, 
admittedly with the permission cf the de- 
fendant No. 1, for his maintenance and his 
forcible possession of a part of the 
zamindari forest is of no avail. The ques- 
tion wculd have assumed a different aspect 
had the plaintifis claimed as members of 
a cG-parcenery in which case Ait. 127 
would ecmeinto play. Inasmuch’as they 
put up their cese on the ground of co-owner- 
ship, it must be governed by Art. 144 of the 
Limitation Act which would extinguish 
their claim by reason of defendant No. 1's 


(1) 11L N L R 164; 31 Ind. Cas. 464. 
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adverse possession of the entire estate from 
the year 1914, when the plaintiffs’ title was 
openly denied. The plaintiff No. 1’s claim 
was, therefore, rightly held to have been 
barred by time. 

It is argued for the respondents that the 
lower Court should have held that the suit 
was barred even in respect of defendant No. 
2 Sheocharan. We donot agree. On the 
case set up by the plaintiffs that they were 
co-owners they could not be considered as 
constituting a joint family in the ordinary 
acceptation of that expression. In the case 
of members forming a joint family, it was 
no doubt held by their Lordships of the 
Privy Council in Jawahir Singh v. 
Udai Parkash (8), that if the elder brother 
acts asa manager he would be deemed to 
be ina position to give a valid discharge. 
That principle has no bearing on the pre- 
sent case in which the two plaintifis are 
related as uncle and nephew and claimed as 
co-owners under independent titles and not — 
as members of the joint family. Even in the 
case of a joint Dayabhaga Hindu family it 
was held that the eldest brother cannot 
give a valid- discharge to bind his younger 
brother: see Nubin Chandra Barua v. 
Chandra Madhab Barua (9) and Jugal 
Kisori Debi v. Baidya Nath Roy (10). We 
are, therefore, unable to hold that the 
suit as regards Sheochsran, plaintiff No. 2, 
wes barred by time. , 

The result is that the appeal stands dis- 
missed with costs. 

N. Appeal dismissed. 

(8) 48 A 152; 93 Ind. Cas. 216; 24A L J97; AIR 
1996 P O 16; (19260) M W N197;50 ML J 344; 3 O 
W N 365; 430 LJ 374; 30 C W N 698; 28 Bom. L R 
851; 53 I A 36 (P. CO). 

(9) dt Lat p. 9; 36 Ind. Cas. 1; 20 ML T 430; 
21 OW N97; 14 A LJ 1199; 18 Bom. L R 1022; 31 M 
L J 836; 24 CL J 509; (1916) 2M W N 565 5L W 

0). 
WAN. 6 608, 104 Ind, Cas. 668; S20 WN 192; 
470Ld 38. 
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Judgment of Deputy Commissioner — Finding as 
to custom referred to in s. Ti-A, if implied— 
Civil Court, if can examine correctness of finding 
by Deputy Commissioner—Omissio® to decide exist- 
ence of custom—Whether takes away from Deputy 
Commissioner jurisdiction to appoint headman— 
Limitation—Wrong decision as to—Pemedy is by 
appeal to higher authority and not by civil suit— 
Order on barred application, if a nullity — Question 
of interpretation of section under which Deputy 
Commissioner was authorised to appoint headmon— 
In whom rests—Headmanship, incidents of— 
Headman system—Nature of.. 

Where the Deputy Commissioner in his jadgment 
refers to the advantages of headmanship as belong- 
ing tothe tenants of a holding by custom and 
states that their interests cannot be bartered away 
by an individual pradhan resigning, the reference 
implies a finding that the custom referred to in 
s. 74-A, Chota Nagpur Tenancy Act, exists. 

The contention that even ifthe Deputy Commis- 
sioner has decided that the custom existed, the 
Civil Court can examine the correctness of that 
finding and if it finds that the custom. did not 
exist, the order of appointment ought to be set 
aside has no force. It is wrong to say that. while 
taking action under s. 74-A of the Chota Nagpur 
Tenancy Act, the Deputy Commissioner decides that 
there is a custom of having a headman in a certain 
village, that decision can be questioned in a Oivil 
Court. Secretary of State for India in Council v. 
Roy Jatindra Nath (3), Secretary of State for India 
in Council v. Fahmidunnissa Begam (4) and Jag- 
dishwar Dayal Singh v. Pathak Dwarka Singh (5), 
distinguished. [p, 591, cols. 1 & 2] 3 

A simple omission to decide the existence of 
custom does not take away from the Deputy Com- 
missioner the jurisdiction to appoint a village 
headman, but in case of such omission, it is compe- 
tent fo the Civil Court to examine whether the 
foundation of jurisdiction existed. If the Civil 
Court finds that there was such a foundation, the 
order cannot be interfered with simply on the ground 
that the legally constituted authority failed to 
decide a fact which it was necessary to decide before 
the appointment could be made. [p. 591, col. 2.) 

Whether a particular application is barred by 
limitation or not is a matter to be decided by the 
authority who is to act on that application, If 


that authority decides the question wrongly, the 
remedy isan appeal to the higher authority, and 
not a suit inthe Oivil Court. Where the Deputy 


Commissioner has decided that the cause of action 
for filing the application accrued when the villagers 
felt the necessity of having a headmen, it is nob 
for the Civil Court to say whether or not that 
interpretation is correct. Noappeal lies to the Civil 
Court against the order of the Deputy Commis- 
sioner. An order passed on a barred application 
is nota nullity or ultra vires, [p. 590, col. 2.] 
When an authority has been constituted by law 
to do a particular actor pass a particular order, 
it is for that authority to decide all questions of 
law and fact which arise in the course of the 


proceeding and decision of which is necessary 
in order to enable him to pass the order 
which the law enjoins or authorises him to 


pass. It is, therefore, for the Deputy Commissioner 
to interpret the section under which he was autho- 
rized to appoint a village headman and decide 
whether the vacancy mentioned in s.74-A of the 
Chota Nagpur Tenany Act includes vacancies which 
occurred before the addition of this section to the 
Act. [p. 590, col. L.J 

Village headmanship is atenancy to which an 
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office is attached or vice versa and in ‘which not 
only the headman but the ratyats are also interest- 
ed. A headman may surrender his- own interest 
but he cannot surrender the interest of his suc- 
cessors nor canhe terminate the tenancy and de- 
prive the raiyats of their customary right to have 
a headman, [p. 590, cols. 1 & 2.] i 

Per Macpherson, J.—Subject to the basic fact 
that the headmanship system is the indigenous. 
system of village tenancy, the case of each village 
falls to be decided on its own facts. The ‘village 
headman’ as defined in the Chota Nagpur Tenanty 
Act and especially the aboriginal village headman, 
suffers severely from the confusion caus:d by in- 
advertent (and sometimes tne interested) extension 
of aname such as pradhan to non-aboriginal or 
even mere non-agricultural holders of a lease with 
no permanent right to renewal, and again by the 
similar extension in popular parlance of the name 
‘thikadar with its basie implication of temporary 
tenancy to persons who have a permanent right in 
their tenancy subject only to periodical re-assese= 
ment which generally involves enhancement of 
rent. In accordance wita custom that is to .sey 
the system, the village is entitled to have a 
pradhan, the preferential right in a vacancy ap- 
pertaining to the members of the village fami- 
ly. [p. 586, col. 2; p. 587, coL 1] |. 

As to the headmanship itself, it is generally 
difficult or impossible to describe it in ordinary 
legal terms. Indeed, attempts in that regard to 
Chota Nagpur institutions have been attended 
with so much peril that the Legislature in despera- 
tion described the Mundari khuntkattidart tenancy 
as “neitner a tenure nor a holding”. But whether 
the headmanship is an office with a tenancy 
annexed or isa tenancy with anoffice conjoined 
or whatever itis, itis always exceedingly inexpe~ 
dient to attempt to interpret it in terms of ideas 
alien to the environment, the only safe course being 
to get the facts clear and in close detail for an 
estate first and then for the partioular village. [p. 
587, col. 1.) ves 4 

A. from a decision of the Special Subor- 
dinate Judge of Chaibassa, dated Febru- 
ary 22, 1932, affirming that of the Munsif 


of Jamshedpur, dated January 17, 1931. 


Messrs. P. R. Das, N. N. Roy, K. N. 
Moitra and G. C. Mukherji, for the Appel- 
ni, R. S. Chatterji, for the Respondents. 

Macpherson, J.—This second appeal 
arises out of a suit brought in 1930, by the 
proprietor of the Dhalbhum estate for a 
declaration that the order of the Deputy 
Commissioner of Singhbhum dated May 16, 
1930, in T. A. Miscellaneous Case No. 3 of 
1920 appointing under the provisions of 
3. 74-A of the Chota Nagpur Tenancy Act, 
1908, defendant No. 1 Shankarsan Bhumij 
as pradhan of Dhanga-am, a village in the 
estate, is illegal, ultra vires and without 
jurisdiction and for recovery of khas posses- 
sion of the village, or rather of that portion 
of it set out in schedule (ka), by evicting 
the defendant No. l, therefrom, The 
plaintiff was unsuccessful in both the 


Courts below. 
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The plaint sets ovt as follows in 1898 the 
khorposh dar holding Dhanga-am under the 
proprietor appointed Sudharsan Bhumij, 
father of defendant No. 1, pradhan of the 
village on a temporary basis for a term 
of nine years. The Dhalbhum estate 
was under ijara from 1905 to 1929 
when it came into khas possession of the 
plaintiff. Sudharsan Bhumij held on from 
1906 with the consent of the landlord until 
the khorposh lapsed to the parent estate 
when the manager of the “HEncumbered 
estate”, as Dhalbhum then wes, wishing to 
take Dhanga-am into khas possession and 
Sudharsan Bhumij being unwilling to con- 
tinue as the pradhan verbally surrendered 

` the pradhani office in 1915 from which date 
the estate is in khas possession of the village 
without appointment or existence of any 
` pradhan ənd in 1919 Sudharsan further 
executed a registered deed of abdication 
in favour of the manager. Nevertheless on 

February 12, 1930, the: three pro forma 
defendants applied to the Deputy Commis- 
sioner of Singhbhum on the allegation that 
there was a pradhan in Dhanga-zm from ils 
first establishment and it was the custom 
that a pradhan should hold the village and 
prayed for appointment of a pradhan under 
s. 74-A of the Chota Nagpur Tenancy Act. 
The Deputy Commissioner appointed the 
first defendant Shankarsan Bhumij, son of 
the previous pradhan to be pradhan of 
Dhanga-am, and he is in possessinn as such. 
The plaintiff sets out that in fact according 
to the custom of Dhanga-am there has not 
. been a pradhan throughout and also the 
application was barred by limitation and he 
accordingly craves that the Civil Court will 
declare him entitled to and give him khas 
pessession of the lands mentioned in the 
schedule after evicting defendant No. 1 
therefrom. 

In his written statement the principel 
defendent claimed thet the suit was not 
tenable under s. 74A (5) of the Act and 
wes not triable in the Civil Court under 
s. 139 (6) of the Act; that the description in 
schedule (ka) was incorrect, that the tenants 
of the mauza and the Secretary of State 
should be parties and that the suit 
was undervalued. On the facis he con- 
tended that Dhanga-am was not a khas 
village but from time immemorial had been 
held by his ancestors in pradhani right; 
that they had held long before 1898 and the 
appciniment of 1898 also wes not on a tempo- 
rary besis and that they were entitled to a 
heritable pradhani right even without a 
paita, the sole right of the landlord being 


JAGDISH CHANDRA V. SHANKARSHAN BHUMIS (PATA) 


16210 


to realise the pradhani rent from the de- 
fendant. The allegations as to surrender in 
1916 were denied, the buna fides of the 
application und@ s. 74-A asserted and the 
finding of the Deputy Commissioner that the 
mauza was pradhani supported. 

The Munsif of Jamshedpur held that the 
plaintif had no cause of action, that the 
suit was not triable in the Civil Court but 
was barred under s. 74-A of the Chota 
Nagpur Tenancy Act, that Dhanga-am was 
always a pradhani mauza und the appoint- 
ment of pradhan was never a temporary 
one; that the order of the Depaty Commis- 
sioner was not ultra vires and liable to ‘be 
set aside and that the plaintiff was not 
entitled to obtain possession cf the lands 
in schedule (ka). He found, however, that. 
Sudharsen had surrendered the office of 
pradhan to the manager of the encumbered 
estate, as he had taken “raiyati settlement” 
of the man lands which were the remunera- 
tion of the pradhan and had thereafter paid 
rent, but did not find from what year he had 
done so. (Actually, as the Record of Rights 
admittedly shows the position is that the 
man remuneration consists merely of the 
freedom from rent of Sudharsan’s own 
khuntkattt occupancy lands, which, of course, 
he was entitled to retain as such even if he 
ceased to be pradhan. The meaning of the 
term ‘raiyati settlement’ is that on demitting 


office his ancestral lands were assessed to 


the rent which they would have borne 
in the hands of any raiyat of his 
class. It may be further observed that 
though these piots of his krata No.7 are 
also included in the lends in schedule (ka), 
it is, as Mr. P. R. Das, admits, only as part 
of the pradhani tenancy and not on any 
claim to direct possession. : 
Before the Munsif the plaintiff's conten- 
tion was thet the appointment of a pradhan 
under s. 74-A of the Chota Nagpur Tenancy 
Act by the Deputy Commissioner was with- 
out jurisdicticn within the meaning of e. 258 
of the Act since the Deputy Commissioner 
refused to consider his objections that there 
was no custom of having always a pradhan 
in the villuge and that the application was 
barred by limitation. The learned Munsif 
held that the Deputy Commissioner had 
jurisdiction but almost erred in the exercise- 
of it and in particular that there had been 
no defiance of or non-compliance with the 
essentials of procedure: if the Deputy Com- 
missioner nade no special inquiry on the 
question of limitation, the remedy wag by 
way of appeal under the Act to the Com- 
missioner of Chota Nagpur and not by 
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civil suit. As to the existence in the village 
of the alleged custom of village headman- 
ship which he considered to be the chief 
question, he held relying Sipon the Record 
- of Rights and other evidence that Sudharsan 
and the father and grandfather of 
Sudharsan had always held the village as 
pradhans, (and from 1866 under pattas) 
having had at least one patta each, that the 
office was heritable, as was also admitted, 
and that even though the paitas were miadi 
or temporary jin fact they merely follow 
the periodical re-assessments of-rent), the 
pradhan had aright tothe new settlement 
and to hold without a patta at the newly- 
assessed rent, so that on the whole evidence 
taken together there was “not the leest 
shedow of doubt that there has always been 
a pradhan in the village and it is by custom 
held by a village headman” who could not 
be ejected at the expiry of the term of the 
patta or atthe will of the landlord. The 
late pradhan, he proceeded, could “only 
surrender his personel right and not the 
right of the tenants to have a pradhan.” 
He accordingly dismissed the suit. 

In appeal the Subordinate Judge stated 
that the point for determination was: 

“Ts the suit barred under s. 74-A (5) of the Chota 
Nagpur Tenancy Act ond is the order of the Deputy 


Commissioner appointing the defendant No. 1 as 
pradhan ultra vires and liable to be set aside? ” 


It was argued before him that as the 
village-had been in khas possession since 
1915 the Deputy Commissioner had no juris- 
diction to appoint a pradhan since the 
limitation was one year under s. 231 of the 
Chota Nagpur Tenancy Act, and also that 
there was no custom to have a pradhan in 
Dhanga-am. 

The learned Subordinate Judge dismissed 
plaintiff's appeal. He pointed out that the 
Deputy Commissioner had in fact consider- 
ed the question of limitation and had held 
“that the cause of action accrued when the 
villagers felt the need of the appointment 
ofa pradhan." He also pointed out that 
the Deputy Commissioner had found that 
the alleged custom existed, mentioning that 
the villagers had the advantage by custom 
of having a pradhan in the village. On the 
view that the Deputy Commissioner was of 
opinion that the application was not time- 
barred and that the custom existed and so 
had jurisdiction to decide the matter, he held 
that it was unnecessary for the Munsif to 
decide whether the custom of having a 
pradhan in the village actually existed 
since it was not the duty of the Civil Court 


to sit in judgment over the decision of the 
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Deputy Commissioner, that the order of the 
Deputy Commissioner was not shown to be 
tainted with any fundamental irregularity 
and that it was not a requisite for the juris- 
diction of the Deputy Commissioner ihat the 
Jandlord should edmit that there was a 
custom in the village of appointing a 
pradhan. 

As to the question of limitation, we are 
informed that this question of the period of 
limitation is before their Lordships of the 
Privy Council at the instance of the appel- 
lant in connection with applications under 
5. 74-A brought at an earlier date in respect 
of the office of pradhan in other villages; 
the proprietor having lost before the Deputy 
Commissioner (part of whose order is re- 
produced by the subsequent Depuly Com: 
missioner in the order of May 16, 1930, 
appealed to the Commissioner of Chota 
Nagpur and went in revision to the Board 
of Revenue, and it is the order of the Board 
of Revenue on this point which is impugned 
before their Lordships. We have not 
before us the materials relating to those 
cases. It is, however, enough to say at this 
stage that the Courts below have rightly 
held that the Depuly Commissioner has in 
fact considered the question of limitation 
which arose and has decided it whether 
correctly or incorrectly and that the Act 
makes provision for correction in appeal 
and revision of an incorrect decision. 

The next point is whether the Deputy 
Commissioner actually determined that the 
custom referred to in s. 74-A exists. He 
certainly refers to the advantage of head- 
manship as belonging to the tenants of 
Dhanga-am by custom. That reference 
implies a finding that the custom exists, 
The further statement that their interests 
cannot be bartered away by any individual 
pradhan resigning, tends in the same direc- 
tion. In para. 4 he sets out the highly 
significant facts that the village is entirely 
aboriginal and was formerly pradhani and 
that it is certainly to the advantage of the 
tenants thereof to have a pradhan. These 
findings have to be readin relation to the 
common place that the system of village- 
headman is universal among aboriginals in 
each of the three great estates, Porahat, the 
Government Kolhan and Dhalbhum which 
make up the district of Singhbhum and Dhal- 
bhum is a part of the tribal area of the 
Bhumijs. And indeed with the pradhani 
swatalipi of Dhanga-am before him with the 
significant absence therefrom of an entry 
prominently made in the record of some 
other villages to the effect that when the 
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headman refuses ‘settlement’ at the new 
rent, the village may be held khas by the 
estate and with the Record of Rights showing 
that the late pradhan held khuntkatti land 
implying that an ancestor in the male line 
established the village, and furnishing other 
unmistakeable indiciae of the custom of 
pradhani in this Bhumij khuntkati village, 
of the village family of which Shankarsan 
is a member, it must have seemed hopeless 
to the proprietor’s agent if once the plea of 
limitation failed, to argue on the facts 
before a Court with local knowledge that 
the custom alleged did nob operate in res- 
pect of Dhanga-am, and it must have seem- 
ed to the Deputy Commissioner un-called 
for to enter upon a dissertation on the 
obvious. In my judgementthe Deputy Com- 
missioner did in fact consider and determine 
in the affirmative the question whether 
s. 74-A is applicable to Dhanga-am and in 
particular held that the village which had 
always bad headmen until Sudharsan 
vacated. the headinanship, and was now 
without a headman, is a tenancy which in 
accordance with custom is held bya village 
headman. As to the suggestion that the 
provision cannot refer toa village in which 
there was no headman at the date when it 
came into operation in 1920, s. 74-A gives 
power to fill a vacancy existing at the date 
when the application is made irrespec- 
tive of whether it occurred before or 
after the provision came into force, provided 
that the custom of headmanship exists 
a that date. That was manifestly inter- 
pretation put upon s. 74-A by the Deputy 
Commissioner. 

I am of opinion that the Deputy Commis- 
sioner’s order under s. 74-A was made with 
and not, as alleged by the unsuccessful 
party, without jurisdiction and that accord- 
ingiy this appeal fails. 

But even if the Deputy Commissioner had 
failed to find that the custom of headman- 
ship exists in Dhanga-am the appellant’s 
suit would still fail if in fact the custom 
exis!s. On the point the contesting defen- 
dant adduced evidence and the Munsif held 
that it established that the custom exists. 
The lower Appellate Court did not find it 
necessary to determine the point. The 
Munsif and Subordinate Judge have long 
left the district and we were of opinion 
that on every ground it would be best that 
the issue of fact should be determined by 
us on the evidence on record. But as the 
orders in the order-sheet set out, the appel- 
lant has in spite of many opportunities 
failed to furnish- the costs of preparing the 
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paper-book. The failure is deliberate and 
in the face of the assurance that in the cir- 
cumstances the finding of the Munsif that 
the custom of headmanship exists in 
Dhanga-am, prima facie must stand... 
Actually the appellant could not fail to see 
that even on the facts as set out by the 
Munsif. It is quite hopeless to upset this 
finding in respect of a Bhumij khuntkattt 
village in Bhumij country where until the 
present vacancy a member of the village 
family has always been headman, once it 
is held that the rather lengthy vacancy has 
not destroyed the custom. On the facts on 
the record before us, the Munsif's finding is 
certainly not displaced and indeed is clear- 
ly correct. There being a custom of head- 
manship in Dhanga-am the plaintiff's claim 
is entirely baseless and the appeal must 
fail on that ground also. 

I had thought of including in this judg- 
ment for the sake of clearness an account of 
the headman system in the aboriginal area of 
Chota Nagpur and particularly in Dhalbhum 
where, this reclaiming tenancy is the ancient 
system of land tenure. But it is sufficient 
in the circumstances to refer to the account 
given in paras. 74 to 82 of Reid’s Settlement 
report of 1912. The Record of Rights in” 
Dhalbhum was being prepared by him at same 
time as I was finishing the Record of Rights in. 
the adjoining Pragana of Porahat, both 
being undertaken by Government to pre» 
vent encroachment on the rights of or even 
extrusion of the village headmen, especially 
aboriginal headmen. Only three observa- 
tions fell to be made. First, subject to the 
basic fact that the headmanship system is 
the indigenous system of village tenancy, 
the case of each village falls to be decided 
on its own facts. Next the ‘village head- 
man as defined in the Chota Nagpur 
Tenancy Act and especially the aboriginal 
village heedman, suffers severely from ‘the 
confusion caused by inadvertent (and some- 
times the interested) extension of a name 
such as pradhan to non-aboriginal or even 
mere non-agricultural holders of a lease 
with no permanent right to renewal, and 
again by the similar extension in popular 
parlance of the name thikadar with its 
basic implication of temporary tenancy to 
persons who have .a permanent right in 
their tenancy subject only to periodical 
re-assessment (which generally involves 
enhancement of rent). The third observa- 
{ion isin supplement of Mr. John Reid's 
account. It was probably due to the néces- 
sity for compression that he makes the 


_ statement in respect of the “incidents of the 
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tenure or office" in para. 76, which is also 


found in his edition of the Chota Nagpur 


Tenancy Act, 1908:— 

“If the headman refuses to tate settlement after 
the expiry of nis lease at fair and equitable rates, 
the settlement may be made with a third person or 
the village may be held khas by the landlord.” 


In point of fact the portion underlined (italic- 
ised) appears in the Record of Rights as to 
‘non-khuntkatti headmen but is significantly 
absent from the pradhan satwalipis of 
Dhanga-am and other khuntkatti villages. 
The differentiation is deliberate, it is not a 
right of the landlord to hold such a village 
khas. In accordance with custom that is to 
say, the system the village is entitled to 
have a pradhan, the preferential right in a 
vacancy appertaining lo the members of 
the village family. 


As to the headmanship itself, it is 
generally difficult or impossible to describe 
it in ordinary legal terms. Indeed attempts 
in thet regard in regard to Chota Nagpur 
institutions have been attended with so 
much peril that the legislature in despera- 
tion described the Mundari Khuntkattidari 
Tenancy as “neither a tenure nora hold- 
ing”. But whether the headmanship is an 
office with tenancy annexed or is a ien- 
ancy with an office conjoined or whatever 
it is, it is always exceedingly inexpedient to 
attempt to interpret it in terms of ideas 
alien to the environment, the only safe 
course being to get the facts clear and 
in close detail for an estate first and 
then for the particular village. 

The -eppeal is without merits and I 
would dismiss it with costs. 

Mohammad Noor, J.—I entirely agree. 

The main question for consideration is 
whether the order of the. Deputy Com- 
missioner under s. 74-A of the Chota 
Nagpur Tenancy Act can be questioned 
in the Civil Court, and if so, to what 
extent. The relevant provisions of the 
Chota Nagpur Tenancy Act bearing on this 
min are contained in ss. 74-A, 139 (6) and 

‘Section 74-A (1) where a tenancy which 
cordance with custom is held bya village 
man, has for any reason been vacated, any three 
or more tenants holding land within the said 
tenancy, or the landlord, may apply to the Deputy 
Commissioner to determine the person who in ac- 


cordance with custom shouldbe village headman 
entitled to hold the tenancy. 
_ (2) Such application msy be made notwithstand- 
ing that a person is in possession of the land of 
the tenancy, or part thereof, under the authority or 
with the consent of the landlord, 

(3) On receiving such application the Deputy 
Commissioner shall, after giving notice in the 
prescribed manner to the landlord; the person, if 


in ac- 
head- 
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any, referred toin sub-s, (2) the heirs of the last 
village headman, the tenants and such other per- 
sons, ifany, ashe considers should be parties to 
the proceeding, make such inquiry as appears 
necessary, and determine the person who in accord- 
ance with custom should be village headman 
entitled tohold the tenancy, and shall place such 
person in pessession of the tenancy, if such person 
is not already in possession thereof. , 

(4) In every such inquiry the Deputy Commis- 
sioner shall have regard to the entries in a 
Record of Rights finally published under this 
Act or under any law in force before the 
commencement of this Act, and to the suitability of 
a person in respect of tribe or caste, membership 
of the village family or of the late village head- 
man’s family (if it be not the village family), 
residence, character end other matters, to be the 
village headman of the particular village or group 
of villages comprised in the tenancy. 

(5) No suit or application shall be entertained 
in any Court concerning, any matter which is the 
subject of an application under sub-s. (1), or which 
has been determined under sub-s. (3), except a title 
suit in the Civil Court, instituted within one year 
from the date of the order passed by the Deputy 
Commissioner under sub-s. (3), to establish the right 
of the plaintiff to succeed to the tenancy and to 
recover possession thereof from the person deter- 
mined by the Deputy Commissioner to be the village 
headman entitled to hold the tenancy. 

(6) No application shall be made under sub-s. (1) 
concerning a matter which is substantially in issue, 
or has been substantially in issue and has been 
determined, in a suit instituted under the provisions 
of sub-s, (6) of s. 139. 

Section 139 (6) Subject to th? provisions of sub- 
s. (5) of s. 74-A all suits by or against a village 
headman [headman of villages or groups of villages] 
[whether known as Mankis or Pradhans or Manjhis 
or otherwise] for a declaration of title in [or for] 
possession.of ejectment from or recovery of [their] 
his office or land comprised in his village headman's 
tenancy [or agricultural land] whether based or not 
on an allegation of the existence or non-existence 
of the relationship of landlord and tenant and 
whether brought or not by or against the landiord of 
such land. 

Section 258. Save as expressly provided in this 
Act, no suit shall be entertained in any Qourt to 
vary, modify or set aside either directly or indirect- 
ly, any decision,- order or decree of any Deputy 
Commissioner or Revenue Officer in any suit, 
application or proceeding under s. 29, s. 32, s. 35, s. 42, 
s. 46 sub-s, (4), s. 49, s. 50, s. 54, 5.61, s. 63, s. 65, s. 73, 
s. 74-A, 8, 75, s. 85, 8. 86, s, 87, s. 69, ors. 91 [proviso], or 
under Chap, XIU, XV, XVI, or XVIII, except on the 
ground of fraud or want of jurisdiction and every 
such decision, order or decree shall have the force 
and effect of a decree of a Civil Court in a suit 
between the parties and subject to the provisions of 
this Act relat.ng to appeal, shall be final.” 


It has been contended on behalf of the 
defendant that sub-s. (5) of s.74-A bars 
the present suit. This sub-section bars 
suits concerning any matter which is sub- 
ject of an application under sub-s. (1) or 
which has been determined under sub-s. (3) 
except a particular kind of suit specified. 
The first bar refers to the stage when the 
application is pending before the Deputy 
Commissioner. The verb used is in the 
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present tense. The word “is” does not 
mean “can be" or “has been” and is in 
contrast with ‘thas been” which refers to the 
stage when the matter has been determined 
by the Deputy Commissioner, t. e., ap- 
pointment has been made. I shall present- 
ly show that suits about the disputed 
claim to village headmanship are still 
entertainable in the Revenue Courts 
if no application has been made 
under s. 74-A. The second bar, as I 
have said, refers to the stage when the 
matter has been determined by the Deputy 
Commissioner, i. e. the appointment has 
been made. Had the sub-section stood 
alone there would have been perhaps 
some force in the contention of the de- 
fendants, but read with s. 139 (6) and 
s. 258 it is clear that sub-s. (5) does 
not bar all classes of suits. The subject- 
matter of the application can only be 
ihe appointment of a village headman 
and the determination of the matter referred 
to in sub-s. (3) of s. T4-A can only be the 
determination as to who should be the 
village headmen. It does not refer to a 
suit like the present one which is based 
on the ground that the Deputy Commis- 
sioner had no jurisdiction to appoint a 
village headman under s. 74-A. Such a 
suit is expressly permitted by s. 258. What 
is barred is a suit which questions the 
appointment made by the Deputy Com- 
missioner except in the matter provided. 
Whether the plaintiff has been able to 
show want of jurisdiction in this case is 
snother matter and I shall deal with it 
later. At present I am dealing with the 
question of the maintainability of the pre- 
sent suit. Other suits referred to ins. 139 
(6) are also not barred, for instance, the 
Jandlord can still institute a suit before 
the Deputy Commissioner for ejectment of 
a village headman even if he be the man 
appointed by the Deputy Commissioner if 
he has behaved himself in a manner as 
to entitle the landlord to eject him pro- 
vided that his app2intment is not ques- 
tioned. Then suits can be instituted by 
the landlord to recover possession of land 
which has been encroached upon by a 
village headman as such or a suit by the 
village headman on the ground that the 
landlord has deprived him of a portion 
of the land comprised in histenancy. These 
are matters beyond the scope of s. 74-A. 


Section 139 of the Act gives exclusive 
jurisdiction in certain class of suits and 
applications to the Deputy Commissioner 


JAGDISH CHANDRA V. SHANKARSHAN BHUMIS (PATA) 


16210 


and the cognizance of other Courts is 
barred. Sub-section (6) deals with suils by 
er against a village headman. They are 
(1) suits for a declaration of title in and 
possession of the tenancy or the office of 
the village headman; these are obvicusly- 
suils between rival claimants. for the 
village headmanship (2) suits for the eject- 
ment of the village headman or recovery 
of his office; these are svits by a land- 
lord to remove the village headman for 
non-performance of duty or when the village 
headman hes lost his right to hold the 
office or the tenancy, and (4) suits tore- 
cover possession of land comprised in the 
tenancy of the village headman. The 
present suit does not come in any one of 
these classes. This section relates toa 
suit by or against a village headman as 
such. It is to be noted that s. 74-A was 
added to the Act by the Amending Act 
of 1920 and in consequence of it s. 139 
(6) was alsoamended to make it conform 
with the newly added section. The new 
words added have been underlined and 
the portions omitted have been enclos- 
ed within brackets. It will be seen that 
the first amendment is that this sub-sec- 
tion has been made subject to the pro- 
visions of sub-s. (5) of s. 74-A, as a suit 
in the Civil Court has been provided for 
in the latter. The second amendment is 
that the word ‘village headman’ has been 
used instead of ‘headman of villages or 
group of villages,’ etc., etc. This was in con- 
sequence of the definition of village head- 
man added by the Amending Act.. The 
third amendment is that suit for eject- 
ment of the village headman is provided 
for and the fourth is the addition of the 
words ‘whether brought or not by 
and against the lendlord of such land’. 

Now before the amendment of 1920 a 
suit between rival claimants for a village 
headmanship was cognizable by the Deputy 
Commissioner only. Such asuit is still cogniz- 
able by the Deputy Commissioner if no 
application has been made to him under 
s. 74-A (1) or no appointment has been 
made by him under s.74-A (8). But a 
new remedy has been provided not to the 
rival claimants but to the tenants of the 
village and to the landlord. Itis clear that 
before 1920 a civil suit could only be 
brought when two or more persons claim’ 
to have succeeded to the headmanship. 
There was no provision for the tenants 
to get a headman appointed when the 
line of the- last headman has” be- 
come extinct or when on  accoun 
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of dispute between two rival claim- 
ants the office is practically vacant. There 
wes also no provision for the tenants 
of the village to get a tieadman suited 
for their needs if after the office hes 
become vacant the landlord has failed to 
appoint one or hes appointed one who is 
‘not acceptable to them. These defects 
were removed’by the Amending Act of 
1920. Section 74-A enables any three or 
more tenants of the village to approach 
the Deputy Commissioner for the appoint- 
ment of a village headman. It also enables 
the landlord to have a village headman 
appointed if he wants tohave one when there 
is adispute between two rival claimants, 
or the men whom he wishes to appoint 
is unacceptable to the tenants. Jn all these 
cases the Deputy Commissioner can take 
` action on the application of three or inore 
tenants of the village or on the applica- 
‘tion of the landlord. Once the matter has 
become the subject of an application under 
s 74-A the rival claimants cannot institute 
suits under s. 139 (6), because the institu- 
tion of suits hes been made sub- 
ject to the provisions of sub-s. (5) of 
5. 74-A. But after the Deputy Commis- 
sioner has made the appointment, the ag- 
grieved claimant has his remedy now not in 
the Court of the Deputy Commissioner but 
under sub-s. (5) in the Civil (our. 
If, however, a suit to settle the dispute. be- 
tween the rival claimants has already 
been instituted before the Deputy Commis- 
sioner under s. 139 (6), an application under 
s. 74-A has been barred by sub-s. (6) of 
that sub-section. The position now, there- 
fore, id this. Ifthere are rival claimants 
to the office of a village headman the 
matter can be settled in one of the two ways. 
One is for claimant to institute a suit 
before the Deputy Commissioner under 
s. 139 (6). The suit is subject to the pro- 
visions of appeal and second appeal, ete. If 
no such suit is pending, or has been insti- 
tuted and determined, orif there are no 
rival claimants and the landlord has not 
appointed any headman or has appointed 
a man not acceptable to the tenants, the 
tenants may approach the Deputy Commis- 
sioner for the appointment of a suitable 
headman. - 


The second class of suits referred to in 
8.139 (6) are suits for ejectment of ths vil- 
lage headman. This was added, asI have 
shown, in 1920. Formerly which is the forum 
for such a suit was doubtful and it was held 
jn this Court in Tata Iron and Steel Co., Ltd. 
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v. Raghunath Mahto (1), that under 5. 139 (6) 
as it then stood a suit for ejectment of a 
pradhan (village headman) did not lie before 
the Deputy Commissioner. That section 
refers only 10 suits relating to rival claims 
tothe office. The third class of snits refer 
10 suits for possession of lands within the 
tenancy of the village headman. This is a 
new provision. 

Now 8.139 (6) wes the subject-matter 
of an interpretation before the amend- 
ment of 1920 in the case of Durga 
Prasad Singh v. Hari Ram Mahto (2). It 
was held that the suit contemplated in this 
sub-section is a suit instituted by or against 
the village headman as such, and not when 
the suit is unconnected with his village 
headmanship though the plaintiff or the 
defendant happens to be the village head- 
man. The present suitis for a declaration 
that the order of the Deputy Commissioner 
is ultra vires. 

Then comes s. 258 of the Act which bars 
suits in respect of various orders and deci- 
sions of the Deputy Commissioner. In this 
section the words “s, 74-A” were advisedly 
added in order to bar suitsin respect of the 
appointment of the headman by the Deputy 
Commissioner under that section. But the 
suils are not barred if instituted cn the 
ground of want of jurisdiction or fraud. 
If the legislature had thought that s. 74-A, 
cl. (5) or s 139, cl. (6) bars all classes 
of suits in Civil Court when in any way the 
question of village headmanship comes in, 
there was no necessily of adding s. 74-A to 


.'s. 258. It is, however, conceded by the 


appellant that the suit is barred under 
s. 258 unless he is able to show that the 
Deputy Commissioner had no jurisdiction 
to appoint the defendant as a village head- 
man. i i 

This leads me to the consideration whe- 
ther the Deputy Commissioner acted without 
jurisdiction. It is for the plaintiff to show 
the want of jurisdiction. Three grounds 
have been urged before us to show that 
the Deputy Commissioner had no ju- 
risdiction to make the appointment: (1) 
that s. 74-A is not retrospective, that is, the 
Deputy Commissioner had no jurisdiction 
to appoint a village headman when the 
vacancy had occurred before the amend- 
ment of 1920 by which the news. T4-A was 
added to the Act, (2) that the application 
for appointment of a village headman was 
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barred by limitation, and (3) that there was 
no custom of the village headmanship and 
in thé absence of custom the order of ap- 
pointment is without jurisdiction. I take up 
these points inthe above order. 


“In my opinion the fact that in this case 
the vacancy occurred before the amendment 
of 1920 does not affect the jurisdiction 
of the Deputy Commissioner. When an au- 
thority has been constituted by law to doa 
particular act or passa particular order it 
is for that authority to decide all questions 
of Jaw and fact which arise in the course of 
the proceeding and decision of which is ne- 
cessary in order to enable him to pass the 
order which the law enjoins or authorises 
him to pass. It was, therefore, for the Deputy 
‘Commissioner to interpret the section under 
which he was authorized to appoint a vil- 
lage headman and decide whether the 
vacancy mentioned in s. 74-A of the Act 
includes vacancies which occurred before 
the addition of this section to the Act. It, 
however, seems that this question was not 
raised before the Deputy Commissioner nor 
was it raised before any of the two Courts 
below. Apart from this, in my opinion, there 
is no force in this contention. There is no 
question of the section being retrospective, 
asit only requires the Deputy Commis- 
sioner to appoint a village headman under 
certain circumstances. The power of ap- 
pointment commenced when the section 
came into force. We are not.dealing with 
the case of an appointment made prior to it. 
There is nothing in the section which con- 
fines the -appointment of the village 
headman only to cases where the vacancy 
occurred before the passing of the 
Amending Act. The section is general, and 
in my opinion an appointment can be made 
even if the vacancy occurred before 
the passing of the Act. Mr. Das con- 
tended that the last village headman sur- 
rendered the tenancy which terminated 
before the enactment of s. 74-A and there 
was no tenancy to which an appointment 
could be made. Touphold this contention 
will mean nullifying the provision of the 
section, because it can be said in every case 
of surrender that the tenancy has terminat- 
ed. This argument ignores the nature of 
the village headmanship. It is a tenancy to 
which an office is attached or vice versa and 
jn which not only the headman but the 
raiyats are also interesied. A headman may 
surrender his own interest but he cannot 
surrender interest of his successors nor can 
he terminate the tenancy and deprive the 
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vaiyats of their customary right to have a 
headman. 

Next comes the question of limitation in 
respect of whigh the same consideration 
arises. Whether a particular application is 
barred by limitation or not is a matter to 
be decided by the authority whois to act 
on that application. If that authority de-. 
cides the question wrongly, the remedy is 
an appeal to the higher authority, and not 
a suit in the Civil Court. The learned 
Deputy Commissioner has decided that the 
cause of action for filing the application 
accrued when the villagers felt the necessi- 
ty of having a headman. It is not for the 
Civil Court to say whether or not that in- 
terpretation is correct. No appeal lies to 


the Civil Court against the order of 
the Deputy Commissioner. The juris- 
diction of an authority can only 
be affected in either of the four 


ways, namely, ifthe authority legally con- 
stituted (1) has no pecuniary jurisdiction, 
(2) has no territorial jurisdiction, (3) has 
no jurisdiction over the subject-matter of 
the case, or (4) has no jurisdiction over the 
person with whom it is dealing. In this 
particular ease the Deputy Commissioner: 
had all these four jurisdictions sub- 
ject of course to the question: of 
the existence of custom which I shall take 
up ina moment. Mr. Das has argued that 
the Deputy Commissioner was given a 
special jurisdiction which was not posses- 
sed by him before 1920 and therefore if he 
made en appointment which was out of time 
he has exceeded his jurisdiction, 
Iam unable to agree with this contention. An 
order passedon a barred application is not 
a nullity or ultra vires. I must overrule the 
contention of the appellant in this res- 
pect also. 

The last ground taken in derogation of 
the jurisdiction is thata village headman 
cannot be appointed unless there is a 
custom of having a village headman in the 
village. The learned Munsif, being of 
opinion that the question of custom was 
not decided by the learned Deputy Oom- 
missioner, proceeded to decide it and found 
that ihe custom existed. The learned Sub- 
ordinate Judge, on the other hand, was of 
the view that the question of custom was 
decided by the learned Deputy Commissioner 
end held that it was unnecessary to decide 
it in the suit and did not give his decision 
on this issue of fact. 

Now two questions arise. The first is 
whether the learned Deputy Commissioner 


. had decided that the custom existed, and if 
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so, canthe Civil Court revise that decision 
in order to determine the existence of the 
foundation of his jurisdiction. The second 
is if the existence of custom has not been 
‘decided by the Deputy C&mmissioner, what 
is the effect of this omission. In my opi- 
nion, the learned Deputy Commissioner 
has decided the question of custom though 
“he has not very clearly expressed it. In one 
portion of his judgment he says that : 

“It is possible that tenants had not pre- 
viously felt the need for a pradhan and this fact 
should not now preclude them from the advantages 
which it was the intention of the Chota Nagpur 
Tenancy Act to allow them and which are theirs by 
custom.” 


Then further on he says that “ihe village 
is entirely aboriginal and was formerly 
pradhani.” These observations clearly show 
that the learned Deputy Commissioner de- 
cided that it was customary in the village 
tohave a headmen. Mr. Das, however, ar- 
gued that evenif the Deputy Commissioner 
has decided that the custom existed, the 
Civil Court can examine the correctness of 
that finding and if it finds that the custom 
did not exist the order of appointment 
ought to be set aside. In my opinion this 
contention has no force. The learned Advo- 
cate referred us to the Secretary of State for 
India in Council v. Roy Jatinda Nath 
Chaudhury (3), Secretary of State for 
India in Council v. Fahmidunnissa Begum 
(4) and Jagdishwar Dayal Singh v. Pathak 
Dwarka Singh (5). In my opinion, none of 
these cases isin point. In the first case 
the Board of Revenue had assessed ` a land 
which was already included in the Parma- 


nent Settlement. Their Lordships of the. 


Judicial Committee held that the jurisdic- 
tion of the Civil Court was not barred and 
that an appeal io the Oivil Court provided 
by Regulation IT of 1819 was not taken 
away by the subsequent Act IX of 1847. 
In fact, the decision is based upon a 
statutory provision which their Lordships 
held was stillin. force. In the second case, 
there are no doubt observations of Lord 
Shaw to the effect that the Civil Courts can 
examine the foundation of jurisdiction, but 
there is nothing in that observation to show 
that when a legally constituted authority 
which has been given jurisdiction 
to do a particular act if a certain 
: (3) 51 IA- 241; 80 Ind. Cas, 1023; 51 C802; AI 
R 1924 PO 175: 47M L J 48; (1924) M W N 588; 
35 M.L T 146; 29 0 WNI (PC). 

4) 17 I A 40; 17 C 590; 5 Sar. 391 (P 0), : 

5) 12 Pat. 626; 142 ‘Ind. Cas. 781; Ind. Rul, 
(1933) PC 108; 17 RD 334; L R14 A 272 Or; 64 
ML J 590; 14 P LT 289; AIR 1933 P © 192; 37 
L W 767; 370 WN 629; 57C L J 412; (1933) M 
W N 522’ 0), 
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set of facts exists, decides thé existence of 
these facts the decision can be revised by 
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the Civil Courton materials which may or 
may not have been before that authority. 
In the third case, the question was whether 
a particular decree was or was not a rent 
decree. The Revenue Authorities, who had 
sold the tenure in execution of that. decree, 
held during the course of the proceeding 
for delivery of possession that the decree 
was arent decree. It was held by the Judi- 
cial Committee that ihe nature of the de- 
cree cen be questioned inthe Oivil Court. 
It is to be noted that neither in the Chota 
Nagpur Tenancy Act nor under the Rent 
Recovery Act, under which the delivery of 
possession was being given, had the Revenue 
Court any power to decide whether or not 
a particular decree which had been obtain- 
ed and which purports to bea rent of de- 
cree isin fact sọ certainly. In fact, the 
suit. wasa title suit for a declaration thas 
theinterest of the plaintiff was not affected 
by the sale under that decree. None of 
these cases can, in my opinion, be any autho- 
rity for holding that while taking action 
under s. 74-A of the Chota Nagpur Tenancy 
Act the Deputy Commissioner decides that 
there is a custom of having a headman ina 
certain village, that decision can be question» 
ed in a Civil Court. 

Assuming, however, that the learned 
Deputy Commissioner has failed to find the 
existence of custom, the question is what is 
the effect of that omission. Mr. Das has 
contended that this omission makes the order 
ultra vires even if we cometo the con- 
clusion that the custom existed. I am un- 
able to agree with this contention. The 
foundation of the jurisdiction of the Deputy 
Commissioner is the existence of the custom, 
and not the decision that such a custom 
existed. I agree with the learned 
Subordinate Judge that a simple omis- 
sion to decide the existence of custom 
did not take away from the Deputy Com- 
missioner the jurisdiction to appoint a vil- 
lage headman, but in case of such omission 
jt is, in my opinion, competent to the Civil 
Court toexamine whether the foundation 
of jurisdiction existed. If tke Civil Court 
finds that there was such a foundation, the 
order cannot be interfered with simply on 
the ground that the legally constituted autho- 
rity failed to decide a fact which it was 
necessary to decide before the eppointment 
could be made. The learned Munsif on the 
evidence before him decided that the cusiom 
existed. The learned Subordinate Judge 
did not pronounce any judgment on this 
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issue. We were prepared to hear the ap- 
pellant on the issue of fact but he made 
persistent default in paying the cost of 
typing the evidence. The finding of the 
learned Munsif as pointed out by my learn- 
ed brother is on the face of it correct and 
the plaintiff must have felt that on the state 
of the record it could not be displaced. 

Iagree that the appeal be dismissed 
with costs. 

N. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 3 of 1931 
January 9, 1936 
MAOPHERBSON AND FAZL Aut, JJ. 
BHARIPADA GUPTA—Derenpant— 
APPELLANT 
versus i 
BABU LAL MAHTO AND OTHERS— 
_ PLAINTIEFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXII, 
rr. 3 (1), 9(2)—Abatement of appeal by death of sole 
appellant—Legal representatives not applying for 
substitution of their names—Court, if can substitute 
them and proceed with appeal—Proper procedure. 

Where the appeal of the sole appellant 
has abated-by reason of his death, in the eb- 
sence of an application by his representatives 
under O. XXII, r. 3 (1), Civil Procedure Oode, it is 
not open to the Court to substitute them and direct 
that the appeal be proceeded with in their name. 
The proper procedure for them is an application 
at such date as they may be advised under O. XXII, 
r. 9 (2), under which they may ask for an order to 
set aside the abatement. Ramji Das v, Rai Maha- 
maya Prasad Singh Bahadur (1), distinguished, 

Č. A. from the original decree of the 
Sub-Judge, Hazaribagh, dated July 26, 
1930. 

Messrs. R. S. Chatterji and L. K. Chau- 
dhuri, for the Appellant. : 

Messrs. B. C. De, K. K. Banerji and 
Kameshwar Dayal, for the Respondenis. 

Judgment.—From the decision in a 
partition suit defendant No. 6, Haripada 
Gupta, preferred this appeal. During the 
preparation of the appeal the Registrar 
being informed by the learned Advocate 
for the appellant thet the sole appellant 
was dead and that he had no instruc- 
tions in the matter, sent the record toa 
Division Bench for orders. Some time later 
the Advocate for the deceased appellant 
mentioned to the Bench that the appellant 
left him surviving two sons who were his 
legal representatives. An order was made 
substituting them in place of the deceased 
appellant and appointing the Deputy Re- 
gistrar to be their guardian ad litem. On 
the case coming up for hearing, it is 
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contended on behalf of the contesting 
plaintiffis-respondents that the appeal had 
abated and that the order substituting the 
minors without en application, ‘such as is 
contemplated in O. XXII, r.3 (1), was in- 
competent. Upon consideration of the 
matter we are of opinion that the argu- 
ment has force and that in fact the ap- 
peal of the deceased sole appellant has 
abated and that in the absence of an ap- 
plication by his representatives under 
O. XXI, r. 3 (1) it is not open to the 
Court to substitute them and direct that 
the appeal be proceeded with in their 
name. The proper procedure for them is 
an application at such date as they may 
be advised under O. XXII, r. 9 (2), under 
which they may ask for an order to set aside 
the abatement. 

Accordingly it is only necessary to say 
here that the appeal has: abated. The 
Pleaders appearing on behalf of the Deputy 
Registrar and on behalf of the lunatic, 
respondent No. 13, whose interest is similar 
to that of the deceased appellant, have 
waived any claim to remuneration for 
their service. Our attention has been drawn 
to the decision in First Appeal No. 19 of 1922 
Rahji Dasv. Rai Mahamaya Prasad Singh 
Bahadur (1)], in which the Division Bench 
directed a stay of further proceedings, 
leaving it to the respondents to take steps 
in the matter, and observing that, if they 
took no steps, the minor cn attaining ma- 
jority will have to elect whether to pro- 
The position, 
however, there was quite different. The 
minor appellant was already on the record 
and his mother whc had been his guardian 
having died, no steps had been taken 
either by the respondents or by anybody 
else to provide him with a next friend. 

D. Order accordingly. 

(1) 161 Ind. Cas, 478; AIR 1936 Pat. 158; 16 P L T 
.789; 2 B R 333; 8 R P 452. 





MADRAS HIGH COURT 
Full Bench 
Criminal Reference in Case No. 3 of the 
bih Criminal Sessions, 1935 
January 24, 1936 ` 
CORNISH, MOCKETT AND LAKSHMANA Rao, JJ. 
EMPEROR—PROSECUTOR 
TETSUS 
JOHN MolVER—Acousep. 
Criminal trial—Autre fois acquit, plea of—Charges 
under ss. 406,420, Penal Code (Act XLV of 1860), based 
on same facts—Charge of cheating compounded with 
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Courts permission—Accused acquitted of cheating—, 


—Effect on charge of criminal breach of trist— 
Meaning of “entrustment’—Criminal Procedure Code 
(Act V of 1898), s. 403—Plea of autrefois acquit, 
when can be raised—Letiers Pateng (Mad), cl. 25—- 
Point referred, if should-be taken before and decided 
by trial Judge—Trial, when commences. 

Per Cornish, J.—Th: word “entrusted” should be 
construed as it occurs in a section of the Penal Cole 
headed “of criminal breach of trust.” The notion 
of a trust in the ordinary sense of that word is that 
there isa person, the trustee or the entrusted in 
whom confidence is reposed by another who commits 
property to him; and this again supposes that the 
confidence is freely given. A person who tricks 
another into delivering property to him bears no 
resemblance to a trustee in the ordinary acceptation 
of that term; and s. 405, Penal Code give no sanction 
to regard him as atrustes. The illustrations to the 
section show that itis intended to cover the case of 
property honestly obtained by the person entrusted 
with it, and subsequently dishonestly misappropriated 
by him in breach of his trust. The essance of crimi- 
nal breach of trust isthe dishonest conversion of the 
property entrusted. But the act of cheating itself 
involves a conversion. Conversion signifies the 
depriving the owner of the use and possession of the 
property. When the cheat afterwards sells or con- 
sumes or otherwise uses the fruitot his cheating he 
is not committing an act of conversion, for the con. 
version is already dons, but he is furnishing evi- 
dence of the fraud he practised to get hold ot the 
property. It is not necessary to strain the language 
of s. 405 to catch the cheat, forhe can be dalt with 
apart from that section. In fact, there would be 
little use for s. 415 ifcheating is onlya form of 
criminal breach of trust. For these reasons cheat- 
ing is a complete offence by itself and cannot be 
criminal breach of trust. [p. 598, cols. 1 & 2.] 

_ The words of s. 271, Uriminal Procedure Code, 
indicate that the trial commences withthe arraign- 


ment of the accused, that is to say, when the charge is. 


„Tead out to the accused and he is called upon to 
plead to it, Mahomed Yusuf v. Emperor (13), dis- 
“approved. Queen-Empress v. Gobind Ram (10), ap- 
proved. [p. 596, col. 1.] . 

, There is ho rule of practice defining the proper 
time for raising a plea of auterfois acquit in India. 
The artifical Eaglish rule against pleading double is 
certainly not to be applied. Section 403 (1), Criminal 
Procedure (Jode, simply l: ys down the rule on waich 
a plea of auterfois acquit or convict is founded ; and 
„it would seem that the rule could be invoked by an 

tibial person at any stage of the proceedings. 
ibid, 
, For the purposes of cl. 25, Letlers Patent (Mad) 
it is not necassary that the point referred should 
have been taken atthe trial and decided by the 
Judge, The words“in the trial”, in the Letters 
Patent and “onthe trial’ in ths English Court of 
Orown Cases Act, on which is foundsd ths provisions 
of cl. 25 of the Madras Letters Patent, mean the same 
thing. Emperor v. Ramanujan (2), followed. R.v. 
Crown (3), referred] to, [p. 595, cal. 2.] 

Per Movkett, J.—There can be no consent by a 
person who is cheated, ani so, if there was deceit 
which presented any trus consent arising, there could 
be no entrusting; they terms are mutually exclu- 
sive. [p. 606, col. 2.1, 

Section 403, Criminal Procadure ‘Code js very much 
wider than the rule of autrefois acquit in Jênglund 
and the pléa.of autrefois acquit can be taken at any 
stage ina trial. But the proper time for a plea, 
is when the accused is called upon to plead, (p, 610, 
col. 2; p. 602, col,-1.] 
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The plea of autrefois acquit cannot be ‘constructive- 
ly’ decided. [p. 602, col 2.] 

Per Mocket? and Lakshmana Rao, JJ.—The words 
of cl, 25, Letters Patent, give a most important ani 
unfettered right of reservation of points of law-at 
Sessions. [p. 603, col. 1.) 

Per Lakshmana Roo, J—The terms of s. 403, 
Penal Code are very wide and entiustment may ke 
brought about in any manner. [p. 615, col. 1.] 

There is no rule of res judicata in criminal 
matters excapt when proceedings end in an acquittal 
or conviction. {p. 603, col. 2.] 

Where there is an entrustment.of the bonds fora 
special purposa and, it is immaterial how the ac- 
cused became entrusted with property or dominion 
over property, he would be guilty under s. 420, 
Penal Code, of obtaining property by cheating as 
sson.as delivery is obtained and subsequent mis- 
appropriation will bring him under s, 408, Penal 
Code, as well. [p. 615, col, 2.], 

“Trial” is every proceeding which is not an 
enquiry and begins when the accused is called on to 
answer. [p. 613, col, 2; p. 614, col. 1.) 

The complaint alleged that the accused had com- 
mitted the offence of cheating and criminal breach 
of trust. The accused, by false aiepresentation 
obtained certain bonds from the complainants and 
sold them the same day and misappropriated the pro- 
ceeds, Sommonses were issued under ss, 406 and 
420, Penal Code. Butwhen the parties appeared, 
it was stated that the complainant wished to com- 
pound the offences as the only offence was one of 
cheating under s. 420, Penal Uode. This was sanc- 
tioned by the Magistrate, and an order made ac- 
quitting the accused. Tne Crown appzaled against 
the acquittal alleging in the first place that the 
acquittal of cheating was badas the Magistrate was 
nos shown to have exercised a discretion in allowing 
the composition; and secondly, that as the complaint 
disclosed the offence of criminal breach of trust and 
a summons had been issued in respect of that offence, 
which was a non-compoundable offence, the Magis- 
trab must be deemed to have sanctioned the com- 
position of this offence likewise in acquitting the 
accused. The Appellate Court upheld the acquittal 
of cheating but directed the Magistrate to restore the 
summons in respect of the alleged breach of trust to 
his file and to dispose of it accordingtolaw. The 
accused at thetime of the trial by the Chief Presi- 
dency Magistrate, raised the plea of autrefois acquit 
4. e. they relied on s. 403, Criminal Procedure Code. 
‘The Magistrate refused to entertain the plea, and a 
revision agains! this order to tha High Court was 
also dismissed. The accused were committed to 
Sessions. There also thay raised the same plea 


-along with a further plea, that there could not on the 


facts of th: cise be an “entrustment’ in law of the 
prop2rby and consequently the charge of the criminal 
braach of trust could nos lie. Ths presiding Judge, 
under cl, 25, Latters’ Patent, received both the points 
and proceeded with the trial of the first accused 
which ended in his conviction. Before the Full 
Bench, the Urown raised a preliminary objection to 
the reference on the grount that the points had 
already bean the subject of a decision by a Bench of 
the High Ccurt at an earlier stige of the proceeding 
against the accussl and that the ples of autresor 
acquit did not ariss “in the trial” or “in the cours: 
of the trial” acsording to cl. 25 ofthe Letters Patent 
or s. 434, Criminal VProeadure Code, but was taken 
before the commencement cf the trial: 

ileld, (over1uling the objections) that the plea of 
autrefois acquit was raised at the proper timeand 
the trial Judge was entitled to reserve the question if 
he thought fit as a point of law which had arisen in 
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the trial. Therefore the Full Bynch had jurisdiction 
to entertain point of law referred. ([p. 597, col. 3.) 

Per Cornish and Mockett, JJ. (Lakshmana Rao, J. 
dissenting) (1) that s. 235 (1), Criminal Procedure Code, 
had no application when an offence is based upon the 
identical facts on which another offence had been 
charged, that the facts of the cheating offence of which 
the accused has been acquitted are identical with the 
facts on which he has been put upon his trial for 
criminal breach of trust. Therefore the acquittal 
of cheating furnished a valid plea of autrefois acquit 
in bar of the accused being tried for criminal breach 
of trust, [p. 599, col. 2.) 

(2) that there was no “entrustment” in law within 
the meaning of s. 405, Penal Code, when the property 
wasobtained by cheating. Ganapathi Bhathuv. 
Emperor (7) and Sharbekhan Gohain v. Emperor (8) 
and Begu x. Emperor (9), referred to. [p, £93, co!. 2,] 

Per Lakshmana Rao, J.—Acts constituting the 
offence of obtaining property by cheating cannot by 
themselves constitute the offence of criminal breach of 
trust. The ingredients of the offences are different 
and so isthe evidence. requisite to establish them. 
There can bea breach of trust independently of 
cheating and the offences are distinct and separate. 
The offence under s. 420 is ccmplete as soon as 
delivery isobtained .by cheating, and without the 
further actof misappropriation there can be no 
breach of trust. [p. 616, cols, 1 & 2.] : 


Mr.T. S. Anantaraman, for the Orown. 


‘Messrs. T. R. Venkatarama Sastriar and 
‘Westmoreland Wood, for the Accused. 


Cornish, J.—Two points of law arising 
in the trial of John Mclver for criminal 
‘breach of trust at the last Criminal Sessions 
have been reserved to us for decision under 
cl. 25 of the Letters Patent by the learned 
Chief Justice. They are: (1) whether the 
‘plea of autrefois acquit was goodin law 
and (1) whether there could be a legal 
entrustment of the property having regard 
to the case put forward by the Crown. 
‘By “case put forward by the Crown,” tke 
learned Chief Justice has stated that he 
means the case allegedin the complaint. 
The learned Crown Prosecutor has taken 
‘an objection to our jurisdiction to enter- 
tain the reference. His objection proceeds 
as follows: Tke High Court derives 
‘its jurisdiction to decide the ques- 
tion of law referred from the 
‘order of reference; the referring Judge 
‘is only competent to refer questions 
which he can decide; and the Judge is 
only ccmpetent io decide such questions 
as are available for his decision. Applying 
these propositions to the points reserved, 
the learned Crown Prosecutor has contend- 
‘ed (1) that the questicn whether ithe 
plea of autrefois acquit wes available to 
the accused could not he referred by the 
trial Judge because the point had already 
been decided by the High Court against 
‘the accused in the proceedings previous 
to the trial; (2) that the trial Judge 
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has not referred thé question of avail- 
ability of the plea, but only the question 
whether itis gcodin law; (8) that the 
question of augrefois acquit could not be 
referred because it did not arise, ‘in the 
trial’ or Sn the course of the trial’ (according 
to cl. 25, or s. 434, Criminal Procedure Cede) 
but was taken before ihe commencement 
of the trial; and (4) that the second point 
of law referred could not be referred be- 
cause it had already been the subject of 
decision by a Bench of this High Court at 
an earlier stage of the proceedings against 
the accused: With regard to the second 
of these grounds of objection, I may say at 
once that 1 have no doubt upon the terms 
of theorder of reference that the learned 
Chief Justice intended to refer not only 
the question of the availability of th 
plea to the accused but the question of ite 
meriis. As the points taken by the 
learned Qrown Prosecutor relate to various 


_ stages of the proceedings in the prosecution of 
“the accused it will be convenient here to state 


the sequence of events in these proceedings. 

The complaint alleged that the accused 
had committed the offences of cheating 
and criminal breach of trust. Summonses 
were issued by the Chief Presidency 
Magistrate ‘in respect of both offences. But 
when the parties appeared, it was stated 
that the complainant wished to compound 
the offence as the only offence was one 
of cheating under s. 420, Indian Penal 
Code. This was sanctioned by the Magis« 
trate, and an order made acquitting the accus- 
ed No. 1. Cheating being a compoundable 
offence the effect of the Magistrate's order 
sanctioning the composition was the ac- 
quittal of the accused of that offence: 
s. 345 (6), Criminal Procedure Code. The 
result was as if the Court had found ihe 
accused not guilty of the offence com- 
pounded. The Crown appealed against the 
acquittal alleging in the first place that 
the acquittal of cheating was bad as the 
Magistrate was not shown to have exercised 
a discretion in allowing the composition; 
and secondly, that es the complaint dis- 
closed the offence of criminal breach of 
trust and a summons had been issued in 
respect of that offence, which wes anon- 
compoundable offence, the Magistrate 
must be deemed to have sancticned the 
composition of this offence likewise in 
acquitting the accused. The Appellate 
Court upheld the acquittal of cheating but 
directed the Magistrate to restore the sum: 
mons in‘respect of the alleged breactt-of trust 


‘to his fle and io disposeof it according t« 
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law. The judgment of the Appellate Court 
is reported'in Emperor v. J. MelIver (1). 
No question of the acquittal of cheating 
being a bar totrial for ecriminal breach 
of trust appears to have been raised in 
the arguments of Counsel, and no opinion 
or decision upon that question was giyen 
in the judgment. In my view the Court 
did not, and never intended to fetter the 
right of the Magistrale to deal with that 
plea if it should be taken before him in 
his disposal of the case. However, when 
the plea was in due course raised before 
him the learned Magistrate regarded the 

: = A A : 

High Court's order as leaving him no 
option but to go on with the case. The 
terms of the Magistrate's order are im- 
portant in relation tothe later order made 
by King, J., because King, J's order has 
been interpreted by the learned trial Judge 
as deciding the plea of autrefois acquit 
against the accused. What the Magistrate 
said was this: 

“The accused raises the plea of autrefois acquit 
and states s. 403 (1), Criminal Procedure Code 
operates as a bar to the trial of the accused on 
the same facts when they have been acquitted for 
an offence under s, 420, Indian Penal Code and 
asks me in any event to refer the matter to High 
Court under s. 432, Criminal Procedure Code. The 
learned Crown Prosecutor states that when the 
appeal against acquittal was argued, Mr. Grant 
raised the point and brought it to the notice of 
their Lordships that on the facts disclosed the only 
offence that can be made out was under s. 420, 
Indian Penal (ode, and not under s. 406, Indian 
Penal Code. This contention was negatived, and 
their Lordships held that on the facts disclosed 

, two offences were made out both under ss. 406 
“dnd 420, Indian Penal Code. When there is a 
“specific direction by the High Court to restore 
the compleint for an offence under s, 406, Indian 
Penal Code, it is not open to me to challenge the 


correctness of that order or to go behind it, My 
duties are to carry it out.” 


He accordingly dismissed the petition. 
In my opinion the plain meaning of this 
order is that the Magistrate declined to de- 
cide the question of autrefois acyurt raised 
by the accused, because ke considered that 
he was precluded by -tke order of the 
High Court. The accused then applied 
for a revision of the Magistrate’s order, 
and the matter came before Mr. Justice 
King. The learned Judge disposed of it 
in these words: “I see no ground for 
revision. The petitions are dismissed.” 
It has been argued before us ihat as the 
point of autrefois acquit was raised and 
argued before the Judge, he must be 
taken to have decided it in dismissing 
the accused’s petition. I find it impossible 

(YAI M L J 681; 159 Ind. Cas, 656; A I R 1936 
Mad. 1; (1935) Cr, Cas, 1814; 37 Or L J 142; (1935) 
M WN 914; 48 L W 923; 8R M 529, 
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to read the order so. Obviously it was 
incumbent on the accused in support to 
his petition to show that his plea of 
autrefois acquit wasprima facie a good 
one, and that the Magistrate was wrong 
in refusing to decide it. But it by no 
means follows that because the learned 
Judge thought fit not to revise the Magis- 
trate’s order that he did sə because he 
decided the plea of autrefois acquit was 
ill-founded. If that was the ground of his 
order, he would have been revising the 
Magistrate’s order, for he would have been 
deciding the point which the Magistrate 
had refused to decide. But this would be 
quite inconsistent with his order that he 
saw no ground for revision. In my 
judgment the learned Judge decided nothing 
more than that the case should go on, and 
he left the question of autrefois acquit 
open. ; l 
This brings me to the third point in 
the objection to our jurisdiction to entertain 
the order of reference. The plea of aut- 
refois acquit was in fact raised by the 
accused's Counsel in the Sessions Court 
after the charge had been read to the accus- 
ed and before the accused pleaded to the 
charge. The learned Crown Prosecutor has 
seized on a phrase in the order of reference 
that the plea was taken “before the Ses- 
sions trial began” as showing that the 
plea was raised: d2 hors the trial. And 
from this he has argued that the point of 
law not being one which had arisen “in 
the trial” (according to cl. 25, Letters 
Patent) or “in the course of the trial” 
(under s. 434, Criminal Procedure Code,) 
the point could not be referred by the 
Jearned trial Judge. For the purpose of 
cl. 25 it is not necessary that the point 
referred should have been taken at the 
trial and decided by the Judge. The case of 
Emperor v. Ramanujam (2),is in point. 
The learned Crown Prosecutor has, submitt- 
ed that cl. 25 is founded on the provisions 
inthe English Court of Crown Cases Act 
providing for the reservation of a point 
of law arising “on the trial.” I think that 
“in the trial” in the Letters Patent and 
“on the trial” in the English Act mean 
the same thing. But it has been held 
under the English Act that it was not 
necessary to give the Court of Crown 
Cases Reserved jurisdiction to entertain 
a pointof law reserved which was exista 


(2) 58 M 642; 158 Ind. Cas. 76!; A I R 1935 Mad. 598; 
36 Cr LJ 1442; 68 M LJ Sup. 73; (1931) M W N 
1415; (1935) Or. Ces. 798; 8 R M 331; 481, W 
124, 
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ing “on thé trial” that the point should 
have been formally taken at the trial: 
R: v. Brown (8). But if the point was in 
fact taken at the trial, which is the normal 
occasion for taking a point of law, there 
is: no difficulty, to. my mind, in regarding 
it. 48 a point arising “in the trial.” The 
trial had commenced before the plea was 
raised. Under the sub-heading ‘Com- 
mencement of Proceedings” in Chap: KALII 
of. the Code relating to trials before the 
High Courts and Courts of Session, comes 
s: 271 which says: 

“When the Qourt is ready to commence the trial, 
the a¢cused shall appear or be brought before it, 
and the charge shall be read oub in Court and 
explained to him, and he shall be asked whether 
ie ey of the offence charged, or claims to be 
wed, 


_This; in my opinion, indicates that the 
trial commences with the arraignment of 
the accused, that is to say, when the charge 
is read out to the accused and he is called 
upon to plead to it. It has been held to 
be the point of commencement in the 
trial of warrant cases Kali Mudali v. Em- 
peror (4) at p. 703* and I see no reason 
why it should not equally be the point of 
commencement of a trial at the Criminal 
Sessions of the High Court. There is no 
tule of practice defining the proper time 
for raising a plea of autrefois acquit in 
this country. The artificial English rule 
against pleading double is certainly not 
to be applied. Section 403 (1) simply lays 
down the rule on which a plea of autre- 
fois acquit or convict is founded; and it 
would seem that the rule could be invoked 
by an accused person at any stage of the 
proceedings. However that may be, I 
think that in the present case the plea 
was taken at the appropriate time. The 
trial had commenced and the plea of 
autrefois acquit was raised before the 
accused pleaded to the charge. ‘There 
remains the last ground of preliminary 
objection, namely, that the question of 
entrustment has already been determined 
in the case by an Appellate Bench of the 
High Court and is not open to reference 
and review. It is enacted by s., 430,- Ori- 
minal Procedure Code, that judgments and 
orders passed by an Appellate Court upon 
appeal shall be final “except in the cases 
provided for in s.417 and Chap. XXXIIL.” 
The case provided for in s. 417 is simple 
enough. The difficulty is to diséover 


-(3) (1890) 24 Q B D 357, 
(4) 35 M 701; 10 Ind. Cas. 380; 12 Or. L J 271; (1911) 
2MWWN3I1, 
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whether the exception is intended to 
cover oll or any of the cases provided 
for in Chap. XXXII, including the care 
provided for by #s. 434 in that Chapter, 
or whether it is limited to the cases 
provided for by s. 435 which gives a 
superior Court power to call for the re- 
cord of an inferior Court whether exer- 
cising Original or Appellate Criminal Juris- 
diction. 


One would have thought that if the 
legislature had intended to so limit the 
exception in s 430 it would have said 
“except in the cases provided for in ss. 417 . 
and 435." Chapter XXXII, consists of 
ss. 432 to 442, Of these, ss. 432, 433 and ` 
441 relate to a reference to the High 
Court by a Presidency Magistrate and the 
disposal thereof.. Sections 436, 437, 438, 
439 and 440 implement s. 435 and lay 


‘down the powers to be exercised and the 


procedure when the record of an inferior 
Appellate Court has been called for under 
that section. But it ıs obvious that s. 435 
and its satellite sections would not furnish 
an exception to s.430 when an appellate 
judgment of the High Court is concerned, 
because one Bench or Judge of the High 
Court is not-an inferior Court to another 
Bench or Judge of High Court. Unless 
then, the power of revision conferred by 
s. 434 is an exception to the finality of an 
appellate judgment of the High Court (for 
s. 430 must include the judgment of the High 
Court as well as the judgment of an in- 
ferior Appellate Court) there is no means 
of questioning that judgment except in 
the case provided bys. 417. It has been 
contended by Mr. Venkatarama Sastri that 
a reference of a point of law, whether 
under cl. 25 of the Letters Patent or 
under s. 4385, Criminal Procedure Code, 
does not involve a revision of previous 
decision of that point of law by an Ap- 
pellate Court in the same case. His con- 
tention is that if a point of law is taken 
at the trial, the Judge is bound to decide 
it. He may feel himself bound to decide it 
in accordance with a previous decision 
of the High Court, as the learned Chief 
Justice did here. But nonetheless he has 
a discretionary power to refer it. The 
Bench to which the question is referred 
does not sit to review the previous decision 
ef a High Court Bench but to determine the 
point of law which has arisen in the trial. 

There is a precedent for the course 
which we are invited by Mr. Venkatarama 
Sastri to take in Rathnaveluy. K. 5, Iyer 
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(5), where a Full Bench on a reference 
by a Single Judge decided a question of 
law which had already been decided by an 
Appellate Bench in the sahe case. But the 
point which has been argued here as to 
the effect of s. 430 does not seem to have 
been brought to the notice of the Court 
there. It must be assumed that the Legis- 


lature in making exceptions to the rule h 


in s. 430 “in the cases provided for in 
Chap. KANIL” had in mind the power 
which is given to the High Court to which 
a question of law has been referred 
whether under the Letters Patent or 
under s. 434, to review the case or such 
part of the case as may be necessary, and 
to finally determine the question of law 
referred. There seems to me nothing im- 
proable in the intention to exempt from 
the absolute rule of s. 430 a review of the 
case, which means a review of the whole 
of the cases presented at the trial, upon 
a reference under the Letters Patent or 
8. 434. The decision of the Appellate 
Bench that there was an entrustment of 
the property alleged to have been frau- 
dulently converted could not? conceivably 
conclude that question at the trial. It 
would not relieve the Crown from prov- 
ing by evidence an offence under s. 405 
nor would it deprive the defendant of his 
right upon the plea of “Not Guilty” to 
contend that there was no entrustment in 
fact or in law disclosed by the evidence. 
The learned trial Judge was entitled to 
hold in accordance with the view taken 
by the Appellate Bench that the case for 
the Crown established an entrustment; but 
he was also entitled to reserve the ques- 
tion if he thought fit as a point of law 
which had arisen in the trial. In my 
opinion, therefore, we have jurisdiction to 
entertain the second point of law referred. 
Ii will be convenient to deal first with 
the second question referred because its 
practical importance is in relation to the 
plea of autrefois acquit. It think that apart 
from the alleged cheating in the procuring 
of the bonds, there was an “entrustment” 
of his bonds by the complainant to the 
accused when the bonds were delivered to 
him. rc eis that the complainant had 
no intention of parting with his proper 
in the bonds which, in his wa he 
explained had been purchased by him as 
- an investment. Undoubtedly he indorsed the 


2 56 M 996; 145 Ind. Cas. 878; A I R 1933 Mad. 765; 
(1 ai Or, Cas. 1372; 34 Or. L J 1080; 65 ML J 
py MW Ni7i3;.6 R M 143; 38 L W 562 
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bonds to the accuseds firm; but unless he 
had done that the bonds would have been 
of no use to the accused for the purpose of 
“satisfying the Bank” which was the pur- 
pose as represented to the complainant 
for which the accused required the lem? 
porary use of the bonds. But the com- 
plainant’s statement, which is confirmed 
by his evidence, shows that he expected 
to have his bonds returned to him when 
the temporary purpose of satisfying the 
Bank was concluded. It was only on this 
understanding that the bonds were handed 
over to the accused. I think the word 
“entrusiment’ aptly describes the delivery 
of these bonds by the complainant to the 
accused. It has been contended by Mre 
Venkatarama Sasiriar that an entrustment 
requires the elements of a trust-seétler, 
trustee und beneficiary—and that those 
elements are wanting here. The language 
of s. 405, Penal Code is very wide—‘‘who- 
ever, being in any manner entrusted with 
property, or with any dominion over pro- 
perty”, etc. This is sufficient to include 
the express trustee, the bailee of goods, 
and any person who is entrusted by its 
owner with the dominion over property, as, 
in my opinion, the accused was when the 
bonds were delivered to him by the com- 
plainant. But then it has been contended 
that an entrustment is inconsistent with 
the obtaining of the property from its 
owner by a trick or deception which 
amounts t? theft or cheating. The deci- 
sion of the House of Lords in Lake v. 
Simmons (6), has been relied on in sup- 
port of this proposition. It was there laid 
down by Lords Sumner and Atkinson, and 
in the Court of Appeal Lord Justice Atkin 
had laid down the law similarly, that the 
theft of property by means of a trick nega- 
tivea the notion of an entrustment of prop- 
eriy by the owner tothe thief. “If there 
was è trick,” “said Lord Sumner, ‘which 
prevented any true consent arising, there 
could be no entrusting. The terms are 
mutually exclusive,” And Lord Atkinson 
said: 

“The sə-salla l eatrusting of tha jewels to her, 


furnished t> her, as she intended it should, the 
opportunity for and means of committing the 
heft.” 


Larceny by trick as defined by English 
Law is not to be found in the Indian Penal 
Code. Dishonestly taking property out of 
the possession of its owner without his 
consent is theft as defined bys. 378 Ib is 
cheating under s. 415 to fraudulently 

(8) (1927) A C 487; 96 L Jp Bi 621;) 43,7 L R417; 
71 8 J 369: 137 L T 2334 
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induce, by means of a deception, a person. 
(not necessarily the owner) to deliver 
Property. It might equally be theft where 
the consent of the owner to the taking of 
his properly had been obtained by a trick 
and was consequently no consent at all. 
The offence of criminal breach of trust is 
quite different from theft, and cheating. 
It is an essential ingredient of this offence 
that ihe person entrusted in properly 
shall dishonestly convert it to his own use. 
But ihe state of facts may be so involved 
as to leave it uncertain which of these 
three offences has been committed. This 
difficulty is provided for by s. 236, Criminal 
“ Procedure Code which enables the accused 
to be charged with all these offences or 
with any one of them; and s.2937 further 
provides that in such case the eccused if 
charged with one may be convicted of the 
other crone of the others if the evidence 
shows that it is the other offence which he 
has committed. But obviously if the 
evidence shows, that ihe offence is theft 
he cannot be convicted of cheating, or if 
cheating is proved, he cannot be convicted 
of criminal breach of trust, because the 
same facils will not constitute both criminal 
breach of trust and Cheating. It hes 
however been contended for the Crown 
that property obtained by cheating, the 
contenticn asI understand does not cover 
a case of theft, is capable of being 
fraudulently converted under s. 405 ag 
property entrusted to the cheat. That is to 
say, when ihe deception succeeds and the 
prcperty is delivered, the property becomes 
the subject of entrustment, and the conyer- 
sion by the cheat of the properly so 
delivered becomes a fraudulent breach of 
trust within s. 405. Support for this prc- 
positicn wes sought in scme observations of 
Lord Sumner in Lake v. Simmons (6), where 
His Lerdship pointed out the difference 
between a ccnsent which was apparent 
but not real and a real consent obtained by 
fraud. 

But tleir Lerdships were considering tke 
constivciicn ofa clause in en insurence 
policy tcuching the entrusting of prc pert y 
10 custicmeis of the insured. Tkeir 
cheervations seem io me to give no eupport 
at all to the theory that a cecnfidencé 
trickster or a cheat can be viewed in tke 
light of a fraudulent trustee. The werd 
“entrusted”, Lord Haldane has said in 
Lake v. Simmcens (6), msy have different 
implicaticns in different coniexts. We have 
nere io construe that word as it cceurs in a 
escticn .of ihe Penal Code headed “Of 
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criminal Breach of Trust.” The notion ofa 
trust in the ordinary sense of that word is 
that there is a pgrson, the trustee or the 
entrusted in whom confidence is reposed 
by another who commits property tc him; 
and this again supposes that the confidence 
is freely given. A person who tricks 
another into delivering property to him 


. bears no resemblance to a trustee in ihe 


ordinary acceptation of that term; and 
s. 105 gives no sanction {o regard him asa 
trustee. The illustrations to the section 
show that it is intended to cover the case 
of property honestly obtained by the 
person entrusted with it, and subsequently 
dishonestly misappropriated by him in 
breach of his trust. As I have already 
said, the essence of criminal breach of trust 
is the dishonest conversion of the property 
entrusted. But the act of cheating itself 
involves a conversion. Conversion signifies 
the depriving the owner of the use and 
Pcssession of his property. 

When the cheat afterwards sells or 
consumes or otherwise uses the fruit of 
his cheating, he is not committing an act of 
conversion, for ihe conversicn is already 
done, but he is furnishing evidence of the 
fraud he practiced to get hold of the 
property. It isnot necessary to strain the 
language of s. 405 to catch the cheat, for 
he can be dealt wilh apart from that 
section. In fact, there would be little use 
fors. 415 if cheating is cnly a form of 
criminal breach of trust. For these 
reascns I think that cheating isa complete 
offence by itself end cannot be criminal 
breach of trust. My answer to the second 
question 1eferred is, therefore, that there 
is not en enirusiment within ihe meaning 
of s.405 when property is obtained by 
cheating. The eccused having been ac- 
quitted cf the offence of cheating it has to 
be determined whether this acquittal was 
a ber to his being tried fcr criminal 
breach of tivst. The cese of the Crown 
wes that ike accused by means of a false 
reprecentaticn that his him 1equiies the 
temporary use of the ccmplainant’s bonds 
to setisfy ihe Imperial Benk vntil other 
bonds of the seme description and value, 
alleged io have been purchesed for the 
Bank by the accused's firm, were returned 
from Bombay after rectificaticn of endorse- 
ments, induced ihe complainant io hand 
over his bonds to the accused on the under- 
stending that they were to be immediately 
retuned to him when the purpose of satisfy- 
ing the Bank was concluded; and that the 
accused as soon as ccmplainant delivered 
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the bonds to him sold those bonds without 
complainant's knowledge or consent and 
appropriated the proceeds tg his own use. 
It was upon those facts that the accused 
was acquitted of cheating, and it was 
“upon those facts that the accused was 
charged, tried and convicted of criminal 
breach of trust. They are identically the 
same. te 

But the argument- of the learned dhan 
Prosecutor is that this was a transaction in 
which there was a series of acts constitul- 
ing more than one offence within s. 235 (1), 
Criminal Procedure Code. If this be 
right, then s. 403 (2) will prevent an 
acquittal of the offence constituted by one 
act or set of acts being a bar to the trial 
of the accused for the distinct offence con- 
stituted by another act orset of acts. Illus- 
tration (b), s. 235 (1), clearly shows its import. 
Breaking into a house and committiog 
adultery with a married woman within it 
are two distinct acts and offences. But I 
do not see how on facts proving house-break- 
Ing a person could be convicted of the 
offence of adultery, and I feel no doubt that 
an acquittal of adultery could not be 
pleaded asa barto trial for house-break- 
ing. The argument here is that the cheat- 
ing disclosed upon the facts is one act 
and offence and that the fraudulent conver- 
sion is another act and offence. I have 
already given my reasons for thinking 
that a cheat does not develop into a fraudu- 
lent trustee when he proceeds fo enjoy 
the fruit of his cheating. But the weak 
point in the learned Orown Prosecutor's 
proposition is that he was unable to 
establish his case of criminal breach of trust 
except by the same evidence necessary to 
prove cheating. A reference to the eyi- 
dence called at the trial makes this plain. 
To establish the charge of criminal breach 
of trust, the complainant was called to prove 
that he was induced to hand over his bonds 
by the representation madeto him that the 
accused wanted them temporarily to satisfy 
the Bank. Another witness was called to 
prove that their representation was untrue; 
and another witness proved that the bonds 
were sold by order of the accused on the 
same day and immediately after they were 
received from the complainant. It was by 
force of the sameness of the facts that the 
Crown was constrained to seek to establish 
criminal breach of trust by evidence which 
would prove the very offence of which the 
accused had been acquitted. 

It has been definitely laid down that 
“5. 239 (1) has no application where an 
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offence is based upon the identical facts on 
which another offence has been charged: 
Ganapathi Bhattu y. Emperor (T), Sharbe- 
khan Gohain v. Emperor (8). Illustration (a), 
s. 236 and s. 237, Criminal Procedure Code, 
show that a man may be convicted of an 
offence, although there has been no charge 
in respect. of it, if the evidence is such as to 
establish a charge that might have been 
made: Beguv. Emperor (9). And s. 403 (1), 
Criminal Procedure Code, says that a person 
acquitted of one offence shall not be liable 
to be tried on the same facts for any other 
offence for which a different charge from 
the one made against him might have 
been made under s. 236, or for which he 
might have been convicted under s. 237. 
As already stated the facts of the cheating 
ofence of which the accused has been 
acquitted are, in my opinion, identical with 
the facts on which he has been put upon 
his trial for criminal breach. of trust. My 
answer, therefore, to the first question 
referred is that the acquittal of cheating 
furnished a valid plea of autrefois acquitin 
bar of the accused being tried for criminal 


_ breach of trust. It follows that the convic- 


tion which hasresulted from that trial must 
be set aside. 

Mockett, J.—This is a reference under 
cl. 25 of the Letters Patent by the learned 
Chief Justice before whom accused 
No. 1 was tried at the Oriminal Bes- 
sions for the City of Madras. The cir- 
cumstances are so unusual that it is 
necessary to set out the history of this 
case. They raise several matters of im- 
portance relating to the power of a Judge 
under cl. 25 of the Letters Patent and 
also to the right of the accused persons 
under ss. 345 and s. 403, Criminal Pro- 
cedure Code. On May 14, 1935, one Rao 
Bahadur Boora Lakshmiah Chetty filed a 
complaint in the Court of the Presidency 
Magistrate, Egmore, against accused Nos. 1 
and 2, Melver, and K. S. Narasimha- 
chari. The effect of that complaint was 
to allege that on March 24, 1935, accused 
No. 2 who was in the employment of ac- 
cused No. Is firm of Huson Tod & Oo., 
Stock. Brokers, called upon the complain- 
ant and represented to him that Huson 
Tod & Co., had entered into a contract 
(1) 36 M 308; 19 Ind, Cas. 310: 14 Cr. L J 214; 24 M 
L J 463; 13 M L T 360, 

(8) 10 O W N 518; 3 Cr. L J 338. 

(9) 52 TA 191; 88 Ind, Cas, 3; A I R 1925 PO 130; 
26 Gr. L J 1059; 6 Lah, 226;2 O W N 447: 48M LJ 
L J 437;27 Bom. L R 707; 3 Pat. LR 95 
Or; 23 A L J 636; (1925) M W N4l8; 7 Lah. L J 324; 
30 O W N 581 (PC) 
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with the Imperial Bank of India under 


which they were under an obligation to sell- 


and deliver to them 6 1-2 per cent 1935 Bom- 

,bay Development Loan Bonds of the face 
value of Rs. 3,50,000 and that of the last 
date to supply the same to the Bank was 
March 27, 1935. He also represented that 
‘his firm had purchased from Bombay the 
requisite amount of bonds but that the 
Imperial Bank had returned them owing 
to irregular endorsement and the bonds 
had been sent to Bombay for rectification 
` and that pending their return, 

“the complainant might oblige them temporarily 

by giving them, his bonds of the said denomina- 
tion and value to satisfy the Imperial Bank, as 
the date of completion of the contract was March 27, 
1935, and the Bank’s accounts for the official year 
“had to be closed, and that as soon as the bonds 
purchased by them were received back from Bom- 
bay with the endorsement rectified, the complain- 
ant’s bonds would be returned to him.” 


On March 27, accused No. 2 repeated his 
-request to the complainant saying that 


the bonds had not come from Bombay. 


.and that as that date was the last date 
for the completion of the contract with the 
Bank, 

_ “the complainant should oblige the firm by giv- 
ing his bonds temporarily for a few days and 


assured him that he hoped to receive the bonds - 


sent for rectification by March 30, and that com- 
- plainant’s bonds would be returned to him on April 1, 
1935, positively.” 

The complainant believing these re- 
presentations and on the faith of the as- 
“surance that the complainant’s bonds would 
; be returned on April 1, handed over bonds 
-to the value of Rs. 3,50,000 “to be 
‘endorsed and delivered over to the accus- 
-ed's firm by his brother and authorised 
_ agent on the said date, viz. March 27, 
- 1935 and on the understanding referred 
to above.” 
and after communication with accused 
No. 1 (who was the senior pariner of the 
firm) and what I may term “negotiations” 
. thet went on some days during which 
the complainant was esked {io stay his 
-hand for the ostensible reason that tke 
fam's own bonds were still held up in 
-Bombay, itcame to the knowledge of the 
complainant that the story of the accused 
was false, that no bouds had been sent to 
-Bombay for rectification and that the com- 
plainant’s bonds had been sold and the 
‘proceeds misappropriated by the accused. 
Paragraph 11 of the complaint goes on: 

“The ccmplainant submits that in the circum- 
stances the conduct of the accused in the first 
obtaining the bonds in question on false representa- 


tions and on promisa to return them within a 
specified time and thereafter disposing of them 
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The bonds were not returned. 
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without the complainant's knowledge and consent 
and misappropriating the proceeds thereof and 
putting off the complainant by specious pleas that 


-the bonds sentgfor rectification had not arrived 


from Bombay, is dishonest and fraudulent....... j 
Paragraph 12 concludes: “Jn ihe 
circumstances, the complainant charges the 
accused with having committed the offences 
punishable under ss. 406 and 420, Indian 
Penal Code, and prays that they be 
with according to law.” Section 420, 
Bom Penel Gode, deals with ihe offence 
wu.h in India is known as “ cheating” 
in s. 415 and under 
s. 420, when the subject of the cheating 
is a valuable security the penalty may 
extend to seven years’ imprisonment. Sec- 
tion 406, Indian Penal Code, deals with the 


. offence of “criminal breach of trust” which 


is defined in s. 405. The penalty for 


| criminal breach of trust as charged is three 


years: The offence of criminal breach of 
trust, although the penalty for it is less 
than for an cffence unders. 420, is non- 
ecmpoundeble, while, the offence of cheat- 
ing is ecmpoundable. On July 2, 1935, a 
petition was put in before the Chief Pre- 
sidency Magistrate by the ccmplainant 


- stating that “as the facts alleged (that 


means in tke complaint) would, if proved, 
amount to an offence under s. 420, Indian 
Penal Code, which is compoundable.- with 
the permission of the Court,” it was prayed 
that the Court will be pleased ‘to grant 
permission for ihe case to be compounded. 
The Chief Presidency Magistrate granted 
leave and passed tke following order: 
“Permission granted. Case reported com- 
pounded. Accused are acquitted.” He also 
made the following note: “The complainant 
himself and his Counsel both admit that 
the feets disclosed only an cffence under 
s. 420, Indian Penal Code, which is com- 
poundable with the permission of the 
Court. I am also of the opinion that the 
offence disclcesed is only under s. 420, 
Indien Penal Code.” Against that order 
{he Crown filed an eppeal which came 
before Medhavan Nair and Burn, JJ., in 
Criminal Appeal Nc. 344 of 1935, reported 
in Emperor v. J. MeIver (1). 

The Crown contended that the complaint 
disclosed not cnly the offence of cheat- 
ing but also criminal breach of trust. 
TLey elso csked the Court to say thatthe 
Magistrate in so faras the offence under 
s. 420 was concerned, had not judicially 
exercised his discretion and asked that 
the acquittal be set aside. The ‘learned 
Judges refused to interfere with the order 
of the Magistrate acquilting the accused 
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of cheating. They took the view that the 
complaint did disclose an offence under 
s. 420 as wellas an offence under s. 406. 
It is not necessary to "consider all the 
arguments advanced. It is, however, neces- 
sary to slate that in resisting the appeal 
the learned Counsel for accused No: 1 
argued, according to the report, that only 
one ‘offence, namely of cheating, wes dis- 
closed, and in particular argued that there 
was no entrustment” of the bonds, and 
ke relied inter alia on the decision of the 
House of Lords in Lake v. Simmons 
'(6) The Court rejected his contentions 
and discussed the meaning of the word 
“entrusted.” They allowed the appeal, set 
aside the acquittal for:criminal breach of 
trast, end said, “the learned Chief Pre- 
sidency Magistrate should be asked to 
restore the complaint on file and deal with 
it according to law.” Consequently the 
case proceeded before the Chief: Pre- 
-sidency Magisirate. Before him both the 
aecused raised the plea of autrefois acquit; 
that is to say, they relied on s. 403, 
Criminal Procedure Code. But although it 
was atlempted to be argued at the time 
‘the Magisirate indicated that it was useless 
to argue the matter and his point of view 
is. clear fiom the order passed by him on 
November 12, 1935. He took the view that 
the matter was concluded by tke judg- 
“ment of Madhavan Nair and Burn, JJ. 
Dealing with the accused's contention he 
Bays : 

This contention was negatived and their Lordships 
held thet on the facts disclosed two offences were 
made cut both under ss. 406 and 420, Indian 
Penal Cede. When there is a specific direction 
by the High Court to restore the complaint for 


an Offence under s, 406, Indian Penal Code, it is 


not open to me to challenge the correctness cf 
that order or to go behind it. My. duties are to 
carry it out.” 


He refused to make a reference under 
s.- 432, Criminal Procedure Ccde, and said 
it wes open to the accused tomove the 
High Court. Criminal revision petitions were 
_ filed by both the accused againt that order. 
In the petition of accused No. 2 it is 
specifically alleged that the Magistrate re- 
fused to decide ike point, i. e., auterfuis 
acquit. The matter came before King, J. 
who passed the following order: “I see 
no ground for revision. The petitions are 
dismissed.” That is, he declined to stay 
the trial. Thereafter the proceedings went 
on. Both the accused were committed for 
trial When the matter came before the 
ledrned Chief Justice, it is agreed that the 
following was the course of events, and 
it .is borne out by the shorthand note. 
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No point was taken before the accused 
was charged as was done in Queen-Em- 
press v. Gobind Dass (10). This is important 
and I respectfully agree with the view 
expressed by Maclean, ©. J., that it is 
only after that stage that a rcint can 
be said to “arise.” I prefer this view to 
that expressed by a Bench of tle Cal- 
cutta High Court in Mahomed Y: uf v. 
Emperor (11), namely, that a tri:] only 
commences after the empanelling of the 
jury. If it were otherwise, an accused 
pleading autrefois acquit would be driven 
to making “a double ples” which in Eng- 
land at least would be fatal to his plea 
of autrefois acquit although there is no 
such rule in India. But it would be an- 
omalous. The accused was called upon 
to plead and his Counsel took the point 
that the trial was barred under s. 403, 
Criminal Procedure Code, and that there 
was no entrusiment within s. 406, Indian 
Penal Code. Then, according to the learn- 
ed trial Judge's order: 

“The Orown Prosecutor took a preliminary ob- 
jection to the plea. He submitted that the plea 
of autrefois acquit was not open to the accusad then, 
it having been raised once before the Chief Pre- 
sidency Magistrate and disallowed, and the matter 
having been taken up in revision to the High Court 
and King, J., having made afinal order upholding the 
order ofthe learned Chief Presidency Magistrate. On 
this point I ruled thet the Crown Prosecutor's 
preliminary ojbection must be upheld; for that 
reason, J here also adda further reason, namely that 
Madhavan Nair and Burn, JJ., in Emperor 
v. J. McIver (1) may have dealt with this plea by 
implication. I was further of the opinion that the 
plea was bad in law having regard to the princi- 
ples laid down by Lord Reading, L.C.J, in Rex 
v. Borran (12) in the Court of Criminal Appeal. 
I accordingly overruled that plea. A further legal 
point was also raised by the defence that there 
could not on the facts of the case be an entrustment 
in law of the property and hence the charge of eri- 
minal breach of trust would not lie. In view of the 
Bench decision in Emperor v. J. MelIver 
(1), which being a decision of a Bench cf two Judges 
is binding upon me, I felt thatI was unable to 
allow that point to be argued. Ihave been request- 
ed to reserve this point also and 1 do so particularly 
having regard to the important case of Lake v, 
Simmons (6). Iaccordingly reserve for the consi- 
deration of the Full Bench the follewing question : 
(1) whether, the plea of autrefois acquit was good 
inlaw and (2), whether, there could bea legal en- 
trustment of the property having regard to the case 
put forward by the Crown.” 

Accor dingly this matter has come before 
us on this reference. The Crown Prose- 
eutor took a preliminary objection that 


(10) 28 C 211; 5 OW N 169. 
(11) 58 © 1214; 181 Ini. Cas. 142; AIR 1931 Cal. 341 
(1931) Or. Cas. 403; 32 Cr. L J 667; 350 WN 
90 
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we were not competent to hear this refe- 
rence because it was not within the learn- 
ed Judge’s power to reserve the points 
concerned, that the points never arose for 
the learned trial Judge’s consideration 
and ihata point which he could not de- 
cide could not be for his consideration. 
Before us the Crown Prosecutor has argued 
that the Magistrate decided the point of 
autrefuis acquit relying on the decision of 
Madhavan Nair and Burn, JJ. who by im- 
plication decided the same point, and 
that King, J.’s order is final. Secondly, he 
argued that the learned trial Judge only 
referred the question of the merits of the 
plea of autrefois acquit and did not refer 
the point taken inthe preliminary objec- 
tion of the Crown. Prosecutor, namely, that 
it was not available to the accused to 
plead it. I will deal with the second point 
at once. Speaking for myself I am per- 
fectly satistied on a reading of the order 
of the learned trial Judge that he intend- 
ed to refer, and did refer to us the whole 
ofthe matters relating to autrefois acquit. 
Tf it were otherwise, the result would be 
that we are asked to say that the learned 
irial Judge while holding that the plea 
was not available, which order would be 
final if not referred, has asked us to deal 
with the merits of the plea, with the. re- 
sult that our decision would be purely 
academic and have no effect on this case 
at all. If we had the least doubt on this, 
1 think we should have referred the matter 
back to the learned trial Judge who could 
have, if he thought fit, made a further 
reference. But as the matter is clear be- 
yond doubt, this was not considered neces- 
sary. All the matters relating to autre- 
fois acyuit referred to in the Jearned 
Chief Justice’s order are, therefore, before 
us. 

It is not possible to get much assistance 
from the English procedure because s. 403, 
Criminal Procedure Code is so generally 
worded, and there is nothing in the Cri- 
minal Procedure Code, to amplify it, but 
it appears that the plea can be taken at 
any stage in a trial. Obviously the proper 
time for a plea in bar tobe taken at Ses- 
sions is at the time when it was taken 
before the learned trial Judge. But it was 
also taken, as has been pointed out, before 
the Chief Presidency Magistrate. An order 
of the Chief Presidency Magistrate de- 
ciding a plea of auirefois acquit cannot 
possibly be binding on a High Court Judge 
sitting at Sessions. ButI think it is clear 
that the Ohief Presidency Magistrate did 
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not decide the point at all, and neither 
did King, J.. The accused were not even 
permitted to conclude their arguments on 
the subject. The Magistrate's order shows 
that he took the view that he was directed 
to proceed with the case and that being 
so, it was useless to hear any arguments 
directed to preventing him doing so. His 
order was that the case should proceed. 
King, Js judgment amounts in my view 
to nothing more than an order declining 
to interfere with that course. A plea under 
s. 403, Criminal Procedure Code, is a most 
important right given to an accused person, 
and in England it is dealt with by a 
formal trial for which a jury is specially 
empanelled, although in Rex v. Barran (12), 
Ridly, J., sitting es a Judge of Assizes 
appears to have ruled out a plea of autre- 
fois acyuit without empanelling a jury. 
There is no procedure laid down, as I have 
said, in India and I respectfully agree 
with the course the learned trial Judge took 
in dealing with the plea himself, as I venture 
to think pleas of this nature are much more 
matters for a Judge than for a jury. It is 
necessary to point out that the learned trial 
Judge decided hoth the questions raised, 
viz. (1) that the plea was not available to 
the accused, but (2) if it was, that it was 
bad on the merits. It was at one time fainte 
ly argued before us that the point has been 
dealt with by Madhavan Nair and Burn, JJ. 
How a plea of autrefois acquit could be de- 
cided on an appeal against an acquittal has 
not been pointed out. My viewis that un- 
tilthe learned Chief Justice decided it, the 
plea of autrefois acyuit had never heen de- 
sided on the merits. The Appellate Court 
did not decide it; the Magistrate refused to 
decide it; and King, J’s. order amounts to 
nothing more than this, namely, that the 
case should proceed. It was an order passed 
in revision, a discretionary order indicating 
that he saw no reason to exercise his dis- 
cretionary powers of interference. I find it 
impossible to suppose that the learned 
Judge intended to decide summarily soim- 
portant a plea as is raised under s. 403, 
Criminal Procedure Code. Nor dolaccept 
the learnect Crown Prosecutor's suggestion 
that a plea of autrefois acquit can be “con- 
structively decided.” 

The next objection by the Crown Prose- 
cutor was that the Chief Justice did not de- 
cide the question of entrustment holding 
himself bound by the decision of Madhavan 
Nair and Burn, JJ. There is nothing in 
cl. 25, Letters Patent, to show that he must 
decide the point; but when a learned Judge 
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indicates that a decision is binding upon 
him Ithink it is clear that he is following 

the decision of the Bench apd so deciding 
` the point. Then it is argued that neither 
of the points arose in the course of the trial. 
According to Wallis, J., sitting as a member 
of the Full Bench who decided the case of 
Narayanaswami Naidu v. Emperor (13), at 
p. 234*, a trial begins when the eccused is 
charged. See also Kali Mudali v. Emperor 
(4) at p. 7037. Both the objections here were 
taken after the accused was charged. But 
itisin any case quite clear from ihe short- 
hand note that the ‘entrustment’ point was 
also taken at the close ofthe case for the 
Crown. Tt is argued that the learned trial 
Judge could not reserve a point which he 
could not decide. I donot know what point 
a Judge cannot decide. Ifit is at large, he 
can decide it; if there is an authority bind- 
ing on him, he can decide it according to 
that authority. 

The words of cl. 25, Letters Patent, seem 
to me togive a mostimportant and unfetter- 
ed right of reservation of points of law at 
Sessions and in view of the fact that until 
1923 at least there was no right of appeal 
to anybody from a conviction at Sessions : 
Section 449, Criminal Procedure Code. I 
should expect that this most important right, 
if it was to be in any way restricted, would 
be done in the clearest possible terms. The 
alteration affecting the words “there shall 
be no appeal” in cl. 25, Letters Patent, is 
made quite plain by the words ins. 449, 
Criminal Procedure Code, specifically refer- 
ring tothe Letters Patent. Under the rules 
of this High Court a reference under cl. 25, 
Letters Patent, is to a Full Bench. Had 
the learned trial Judge refused the reference 
and left accused No.1 to any rights of ap- 
peal which he possessed, this point of en- 
trustment must necessarily have come, 
under the wording of the Code, to a Bench 
of two Judges. The learned trial Judge 
has informed us, although it is clear from 
the shorthand note, that Lis reference is 
made under cl. 25, Letters. Patent, and not 
under s. 434, Criminal Procedure Code. ` 

The learned Crown Prosecutor argued that 
this wasa reference under s. 434, Criminal 
Procedure Code, and relied on s. 430, Crimi- 
nal Procedure Cade, which-reads as follows 
‘Judgments and orders passed by an Appel- 
late Court upon appeal shall be final, except 
in the cases provided for in s. 417 and Chap. 

(13) 32 M 220; 1 Ind, Cas, 228; 9 Cr. L J 192; 5M L 
T 934:19M L J 157. 
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XXXII.” Section 417 refers to the Local Gov- 
ernment’s right to appeal against any order 
of acquittal passed by any Court other than 
a High Court. Chapter XXXII deals with 
reference and revision and includes s. 434. 
But, asI have already stated, it is clear that 
this is a reference under cl. 25, Letters 
Patent. Mr. Venkatarama Sastri has rightly 
pointed that there is no rule of res judicata 
in criminal matters except when proceedings 
end in an acquittal or conviction. 

In so faras the history of litigation such 
as this exists, it is impossible to obtain any 
assistance from English procedure where 


‘such a state of affairs would be impossible. 


There is no record es far as can 
be seen of any precedent even 
here of a matter coming for trial before a 
Judge of this High Court in which a Bench 
had heard arguments on the very points 
arising before him in the same matter. It 
must be remembered that the arguments of 
the accused before Madhavan Nair and 
Burn, JJ., were raised in resistance to an 
appeal against an acquittal. If he had not 
raised certain points before those learned 
Judges, can it be doubted that he would 
have had the right to ask the learned 
trial Judge to refer them to the Full Bench ? 
The learned Judge who admitted the Gov- 
elnment's appeal against the acquittal 
was entitled had he thought fit to post the 
matter before a Single Judge and I presume 


“that the Crown Prosecutor’s argument, ‘if 


right, could have been logically applied to 
the decision or a Single Judge. It seems 
therefore that by the happening of an ap- 
peal against an acquittal an accused person 
may put himself accidentally in the position 
of losing his important rights under the 
Letters Patent. Personally I should require 
the clearest possible authority for such a 
propcsition. As observed by Raiesam, J., 
when delivering the judgment of the Full 
Bench in Dhanaraju v. Motilal Daga (14), 
at p. 577* : 

“One would have thougnt that an attempt by the 
Indian Legislature to alter or amend the provisions 
of the Letters Patent would have been made in ex- 


press and unambiguous terms and not left to be in- 
ferred by implication.” 


The judgment of Madhavan Nair and 
Burn, JJ., was, as I have pointed out, that 
the acquittal ander s. 406 by the Magistrate 
should be set aside and that the trial should 
proceed. But these things have been done. 
Nothing that is decided by us can in any 
way affect their order which has worked it- 

(14) 52 M 563; 116 Ind. Cas. 343; A IR 1929 Mad. 
641; 57M LJ 264; 29 L W 823 (F B). 
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self out, for that order was confined purely 
to the proceedings before the Magistrate. 
It is in this view unnecessary to consider 
the decision of the Full Bench reported in 
Rainavelu vw. K. S. Iyer (5) on which Mr. 
Venkatarama Sastriar relies. Tor the above 
reasons I am against the preliminary objec- 
tions raised by the Crown Prosecutor. It is 
convenient first to consider the second point 
referred to us, namely, whether there could 
bea legal entrustment of the property hav- 
ing regard to the case put forward by the 
_Crown. We have referred to the learned trial 
Judge whohas told us that that means, on 
the allegations contained in the complaint. 
I have already summarised the salient fea- 
tures of the complaint. Both the learned 
Crown Prosecutor and Mr. Venkatarama 
Sastriar have mede considerable reference 
for the purposes of argument to the English 
. Criminal Law and I think a comparison be- 
tween certain offences under the English 
Law and under the Indian Penal Code is 
helpful. Section 378 of the Code deals 
with “theft” and makes inter alia a striking 
-deparlure from the common law offence of 
larceny in that under the Code it is not 
- necessary to prove that the accused intended 
to deprive the owner of the property in his 
goods; dishonest taking out of the owner's 
possession is enough. The taking must, how- 
ever, be against the will of the owner as in 
larceny. But in India it is not necessary 
wren the taking is facilitated by a trick, 
for example as in the case of the well- 
known confidence trick to invoke the doc- 
trine of no real consent accompanying the 
` handing over of the property so as to make 
it “theft.” 
It is not eo nomine an offence in England 
_ to obtain possession of property by false 
pretences; but the doctrine of larceny by a 
trick covers such an obtaining. The lang- 
uage of s. 420, Indian Penal Code, is all 
comprehensive. Dishonestly obtaining pos- 
‘ session of preperlty or property in property 
is covéred by that section; that is to sav, 
the English felony of larceny by a trick 
and the misdemeanour of obtaining goods 
‘ ormoney by false pretences. The section 
of course includes many other forms of 
cheating, but it is only relevant here to men- 
tion those two. On a general examination 
of the Code I think itis clear that in many 
cases it faithfully reproduces the criminal 
law of England, although, as in the case 
-of larceny, it anticipated English legislation. 
For instance, a person who took a motor 
vehicle for a “joy ride” and abandoned it 
by the roadside could always be convicted 
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under the Code, of theft. It was not until 
the English Road Traffic Act of 1930, that 
(by s. 28) such a person was liable to more 
than a civil -acfion, but dishonestly taking 
property out of the possession of any per- 
son without an intention to deprive him 
permanently of it was always theft in 
India since 1860. In my view all the es- 
sentials of the English offence 
of larceny by a trick are contained in 
s. 419 of the Code. Archbold, Edn. 28, at 
p. 533, describes “larceny by a trick” as : 

“Where aman baving the animus furandt obtains 
some trick, the owner not intending to part with 
in pursuance thereof possession of goods by 
his entire property but only the temporary posses- 
sion of it this is such a taking as to constitute 
felony.” 

Sothe moment the confidence trickster 
has obtained the wallet containing bank 
notes from his victim, he can be arrested. 
Similarly, when by deceit a person is 
induced to hand the property over to the 
cheater, the offence of cheating has been 
accomplished. I mention these matters 
because, although a Court cannot import 
English Criminal Law into the Indian 
Criminal Law, it will naturally treat with 
greatest respect the views of English 
Courts who have dealt with the very 
matter with which it is concerned. In 
India offences are divided into compound- 
able and non-compoundable offnces. It is 
especially important, therefore, to consider 
whether the legislature in India intended 
to confine one offence io any given set of 
facts. Section 405, Indian Penal Code de- 
fines the offence of criminal breach of trust. 
It reads : : 

“Whoever, being in any manner entrusted with 
property or with any dominion over property, 
dishonestly missppropriates or converts to his 
own use that property... commits ‘criminal 
breach of trust.’ ; 

The word “entrusted” is there used. It 
is used ins. 20 (4-A), Larceny Act of 
1916, which is reproduced from the Lar- 
ceny Act of 1901. There has been in India 
until this case no considered discussion of 
the meaning of the word “entrust” although 
there are two decisions of this High Court 
which support the view put forward by 
the Crown. So faras the texl-books are 
concerned I observe that the learned editors 
of Ratan Lal's Law of Crimes, Edn. 12 at 
p. 987, draw aclear distinction between 
“cheating” and “criminal breach of trust.” 
“Cheating,” say the editors, differs from 
“criminal beach of trust” in that the cheat 
takes possession of the property by decep- 
tion. lthink this sentence indicates the 
difference ; and that there is a verytj real 
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differenée between the two offences appears 
also in other contexts. The distinction 
between the various offences of theft, 
cheating criminal misapprepriation and 
criminal breach of trust are stated in a 
case reported in Narsinghdas Marwari v. 
Emperor 108 Ind. Cas. 678 (15), where the 
learned Judge apparently finds the dis- 
tin¢tions free from difficulty. The proviso 
to s. 178, Contract Act, before it was amend- 
ed when dealing with the pledging of 
goods, ete., makes express provision against 
their being obtained from their lawful 
owner by an offence by fraud. In Mer- 
cantile Bank of India v. Central Bank of 
India (16), the question whether the rail- 
way receipts concerned had been “obtained” 
by fraud or as argued by the appellants 
had only been the subject of fraudulent 
conversion or criminal breach of trust, was 
closely examined. i 


The Crown Prosecutor argues that the 
word “entrusted” may be given the most 
general meaning in the Indian Penal Code, 
it can mean merely “handed over.” ‘Uhis 
argument is derived from an observation 
of Lord Haldane in Lake v. Simmons (6). 
Tn that case the House of Lords considered 
the meaning of the word “entrusted” as 
contained in an exception in a policy of 
insurance and the question arose as to 
whether a woman who had induced the 
plaintiff tolet her have possession of 
jewellery by fraudulently representing that 
she was the wife of a certain person and 
that she wanted them for the purpose of 
showing them toher husband and to a 
purely fictitious person fortheir approval 
had been “entrusted” with the jewellery 
within the meaning of exception. To quote 
the head-note, the trial Judge found that 
the women’s ‘conduct was fraudulent 
throughout and held that she was guilty 
of larceny by atrick, and the Court of 
Appeal andthe House of Lords accepted 
these conclusions. The House of Lords 
decided thatthe plaintiff had not “entrust- 
ed” the necklets to the woman, and 
secondly, that the woman was nota custo- 
mer within the meaning of the clause. 
The important question so far gas this case 
is concerned, was the discussion by the 
learned Law Lords of the terms “entrusted” 
and it was in that connection Lord Haldane 
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remarked as follows (p. 499*) : 

“Bntrusted” ig not necassarily a term oflaw. Ib 
may have different implications in dierent cən- 
taxts. In its most general significance all it 
imports is a handing over the poss:ssion for some 
purpose which may not imply the conferring of 
any proprietary right atall.” 

In discussing the case Lord Haldane 
takes the view that in the same policy in 
the general clause the word “entrust” 
might be used in a general sense, and in 
thet general sense the woman might have 
been entrusted with the necklets. The 
question arises, in what sense is the word 
used in s. 405, Indian Penal Code, Lord 
Summer at p. 505* says : 

“The whole argument as to the meaning and 
effect ofthe word “entrustel” in the exceptions 
clausa inthe policy is at once vitally affected if 
the expression “larceny by trick” is used in any- 
thing but its strict that is its legal sense.” 

And speaking of the exception, at p. 503* 
he points out that “the language 
is the insurer’s own and in an exception - 
it must be read contra profarentes.” “If,” 
he says “they intended no more than 
thanded over,’ they should have said so 
and the more plainly the better.” I should 
have thought that that observation was 
even more applicable to a criminal statute 
which has divided offences in categories as 
has the Penal Code and where the turning 
of a phrase or the meaning of a word may 
decide that an offence can or cannot be 
compounded. The rules of construction of 
a penal statute are shortly stated in Hals- 
bury’s Laws of lingland Vol. 27, p. 177, 
and Harries and Rachhpal Singh, JJ. in 
Girja Prasad Singh v. Emperor (17), atp. 
7247 have only recently reiterated that: 

“It isa well established rule of construction that 


words in a statute creating a criminal offence must 
be strictly construed,” 

Lord Sumner apparently differs from 
in that (p. 508*) he takes 
the view that “entrusting” has the same 
sense in the exception as in the general 
words. At p. 506* he points out that- the 
manner of the trick is immaterial ifthe 
result is an absence of consent on the 
part of the person tricked. There occurs 
at p. 508* in Lord Sumnez’s judgment this 
most important passage ; 

“If there wus a trick, which prevented any true 
consent arising, there could be no entrusting. The 
terms are mutually exclusive In my opinion, the 
natural meaning of “entiusted” involves that the 
assured should by some real and conscious volition 


(17) 57 A 717; 153 Ind. Cas. 999; A I R1935 AlL 
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have imposed onthe person to whom .he delivers 
the goods, some species of fiduciary duty.” 

Now it seemsto me that when accused 
No. 2 washanded overthe bonds for a 
minutely stipulated purpose and to return 
them after a given time, there was only, 
if there was a real and conscious volition, 
such a fiduciary relationship between 
Soora Lakshmiah Chetty and him. The 


Crown Prosecutor agrees that we have to, 
look atthe state of mind of Soora Lalksh-- 


' miah Chetty in this matter; and that his 
view iscorrect is borne out by Lord 
Sumner who says that the word clearly 
connotes a definite state of mind, and that 
isthe mind of the assured. Now “hand- 
ing over” does not connote a state of mind. 
In the leading case of Reg v. Tolson (18), 
at p. 187* Stephen, J., states as follows : 

“The full definition of every crime contains ex- 
pressly or by implication a proposition as to astat2 of 
mind. Therefore, if the mental element of any conduct 

“alleged to be acrime is proved to have been absent 
inany given casə, the crime so defined is not 
committed ; or, again if a crime is fully defined, 
nothing amounts to that crime which does not 
satisfy that definition.” 


` It would seem then that if as Lord Sum- 
ner says, a trick, and deceit is a trick 
prevents any true consent arising, and 
there can thus be no  entrustment, it 
follows that here the chief element in the 
offence under s. 406, Indian Penal Code 
must be missing. Lord Atkinson’s judg- 
ment contains so much that seems to me 
of the greatest assistance in this matter 
that I venture to qote that part of it in 
- èxtenso. He said (pp. 511 and 5124) : 
” «I think Miss Esme Ellison obtained the pos- 
session of the jewellery handed to ber by the ap 
pellant by an operation which is appropriately 
described as larceny by a trick. That, when she 
got possession of it she feloniously appropriated 
it isnot disputed. But the operation of entrusting 
the possession of the jewellery but nob the property 
in it toher which prima facie would mean hand- 
ing it over to her to be devoted by her to some 
legitimate purpose was treated rather as ifit were 
something separable trom and unconnected with, 
the theft committed, It really was noth- 
ing of kind, The theft was a 
composite thing. It consisted first of the false 
representation the woman madeto the appellant, 
which he apparently believed; secondly the action 
he took acting onthat belief and third the felon- 
vious appropriation of the goods when obtained 
by her to her own use. The so-called entrusting of 
the jewels to her furnished to her as she intended 
it should the opportunity for and means of com- 
mitting the thet. Jt does not appear to me possi- 
ble to separate tha handing over of the possssion 
of the jewels from the falsehood which preced- 
ed it and the felonious action which fol 


(18) (1889) 23 QB D 168; 58 L J M © 97; 16 Cox. 
CC 629; 37 W R 716; 60 Iu T 899, 
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lowel it. The entrusting cf goods to a 
customer mentioned in the exception ` cannot 


msan ths delivery in all good faith by a dealer 
of goods to a customer which that customer has 
planned to steal, and by that very delivery enabl- 
ing the customer “to effect her felonious purpose. 
The true character of the operation was larceny of 
the appellant's goods by means of a trick, the trick 
being the false and fraudulent representation which 
this woman made to the appellant, by which the 
delivery to her of the possessjon of the jewels 
was obtained. The appellant had mo suspicion, 
apparently, that he was about to be robbed through 
the medium of this trick. He acted parfectly honest- 
lyin giving over the possession of the jewellery. 
So does every one presumably, who suffers from lar- 
esny bya trick. It is the honest belief of the 
person robbed in the false statements made wnich 
enables ths intending thief to defraud him, 
That, however, does not alter tho real character of 


. the entire transaction.” 


It is right to say that in the Court of 
Appeal Atkin, L. J., (as he then was) took 
the same view in a minority judgment re- 
ported in Lak? v. Simmons (19), and 
McCardie, J., the trial Judge similarly, re- 
ported in Lak v. Simmons (20). We, there- 
fore, have before us the considered opinion 
of five Law Lords, a learned Lord Justice, 
and a learned Judge of the King’s Bench 
Division, on the meaning of the word “en- 
trusted” as applied to this exception in an in- 
surance policy. But it seems to me that their 
view goes very much farther inso far as 
“entrusting” is concerned, because it 
amounts to this, that a person from whom 
goods are obtained by larceny by a trick 
does not entrust them to the person to 
whom they were handed. When the Code 
introduced the word into s. 405, it was, 
I presume, intended to have a meaning and 
I ammore than content to accept the 
meaning put upon it by Lord Sumner. There 
was no true consentif there was a trick, 
says Lord Sumner. I venture to say that 
there can be no true consentif there was 
deceit. All the cases of larceny by a trick 
where possession only was handed over, 
might equally have been described as 
“larceny by deceit.” It seems to me to 
follow there can be no consent by a person 
who is-cheated,and so, to adopt Lord 
Sumner's language, if there was deceit 
which prevented any true consent arising, 
there could be noentrusting : the terms are 
mutually exclusive. 

Is there any authority which prevents 
me adopting the above view? Madhavan 
Nair and Burn, JJ.shortly noticed the case 
of Lake v. Simmons (6), but said that, read 
in the light of the facts of the case, the de- 
cision wasnot helpful in interpreting the 
word “entrusted” and agreed with, Lord 

19) (1926) 2K B 51; 95 L JK B 586, ° 
Go (1926) 1 K B 366, 
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Haldane that the word might have differ- 
ent implications in different contexts. They 
seem to take the view that in its most 
general significance all Wg porta is a hand- 
ing over the possession for some purpose 
which may not imply the conferring of any 
proprietary right et all. In this case it 
seems to me that the accused had a limited 
` proprietary right over the bonds, a very 
much greater proprietary right than a confi- 
dence trickster has whois handed a wallet 
containing Bank notes to be returned the 
following day asatoken of his -victim's 
(supposed) confidence in him. Lord Hal- 
dane arrives at the same conclusion, that 
there was no entrustment, as did the other 
learned Law Lords. But an examination 
of his judgment shows, I think, that he 
largely relied on the fact that the woman 
was nota customer, as did Lord Blanes- 
burgh who expressed his entire agreement 
with the judgment of Lord Sumner; and 
both Lord Sumner and Lord Atkinson 
divide the argument asto whether the wo- 
man was a customer and whether there was 
any real consent, very definitely. There are 
two decisions of the Madras High Court~— 
inIn re Venkatagurunath Sastri (21) and 
Inre Ramappa (22)—in which persons were 
convicted of criminal breach of trust under 
circumstances which show that the pro- 
perty was obtained by means of a trick, 
but in neither of those cases has the 
question before us ever really been dis- 
cussed. They were both long before the 
decision in Lake v. Simmons (6), and it will 
be observed that the learned trial Judge 
expressly referred this matter to us hav- 
ing regard tothe important case of Lake 
v, Simmons (6). 

` Beyond the fact of the conviction there 
does not . appear to be 
to assist us in either of the above two 
cases: . My learned brother Lakshmana 
Rao, J., has pointed out that under 
` s. 410, Indian Penal Code, property, the 
possession whereof has been transferred 
by theft, or by extortion, or by robbery, 
. or by criminal breach of trust, is “stolen 
property” which means that property 
obtained by cheating is not stolen property, 
as it unquestionably is in the case of 
larceny bya trick. This s. 410 isa defini- 
tive section for the purpose of the 
offence of “receiving stolen property.” I 
do not see how that can affect the meaning 
(I 45 ML J 133; 72 Ind. Cas, 612; A IR 1993 
Mad. 597; 24 Or. L J 425; 17L W 580; 383M LT 234; 
(1923) M W N 313. 

A, 23 22M L J112; 13 Ind, Cas, 108; 13 Cr, LJ 15; 
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of the word “entrust” which is a matter 
affecting the state of ths mind of the trust. 
Because the propery of a person cheated 
is for the purposes of another section 
treated in a ‘certain way with regard to 
its future, it does not seem to me that 
the question of whether the victim of the 
cheating intended to pass the property or 
the possession or any right at all is as between 
him and the cheat in any way affected. Ibis 
surely the relations between thoss two that is 
material in this case. The English cases 
were also decided before the case of Lake 
v. Simmons (6). It seemed that on a first 
reading of Rex v. Morter (23), some assis- 
tance might be forthcoming. It appears 
to have been argued in that case that there 
was no entrustment, though the facts might 
amount to larceny by a trick. The judg- 
ment of the Court does not deal with this 
aspect ofit and the facts do not appar: 
to fit in with larceny by a trick. The 
question there wes whether the appellant 
had control of the properly charged or 
not in circumstances whereby he became 
entrusted. The appellant who was the 
managing director of a Company was given 
two signed blank cheques to buy respec- 
tively a typewriter and a motor car. He 
bought these articles but filled up each 
cheque with a figure greater than the pur- 
chase price and appropriated the surpluses. 
The Lord Chief Justice referred to the 
case of Rex v. Grubb (24), which I have 
naturally read with great care. The follow- 
ing sentence occurs in that judgment : 

“IE the accused has obtained or assumed the 
control of the property of another person under 
circumstances whereby he becomes entrusted.... 
then he has ccmmitted an offence within the secs 
tion. For the purpose of determining whether 
offences have been committed, the words “being en- 
trusted” should not be read as being limited to 
the moment of the sending or delivering of the 
property by the owner, but may cover any sub- 
sequent period during which a person becomes en- 
trusted with the property.” 

With regard to the last sentence, the 
basis on which this case proceeded, and I 
asked the question, was that the two ac- 
cused were accused were acting in collu- 
sion and if is not suggested that the 
entrusting, if there was one, was at any 
time other than when the bonds were 
handed over by Soora Lakshmiah Chetty, 
The Court does not deal with the circums- 
tances under which a man can become 
entrusted, 2. e., what facts constitute an en- 
tiustment. In Rex v. Grubb (24), the 

(23) 20 Cr. App. Rep. 53. 

(24) (1915) 2 K B 683; 84 LJ K B 1744; 113 LT 510; 
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money was handed over tò a Company by 
the prosecutor, but in fact came into the 

-pockets of the accused, and it was held 
that the entrusting could be said to be to 

the accused himself. There was no ques- 

tion there of a fraudulent obtaining, and 
the decision seems to be that where the 
money is entrusted to one person and goes 
into the possession of another, it is possi- 
ble on an examination of the circumstan- 
ces to hold thatit was also an entrustment 
to him. Apart from the above two Madras 
cases there does not seem to be any exam- 
ple of aclear-cut case of, in India, cheat- 
ing, and in England larceny by a trick, 
in which there has been any conviction 
on the basis ofa fraudulent breach of 
trust or an offence under s. 20 (4-A) Dar- 
ceny Act. On the wording of the Code it 
has been argued thatthe words “in any 
vmänner” are important. I think that Mr. 

Venkatarama Sastri’s answer that because 

goods may be “entrusted” “in any manner” 

that does not mean that they need not be 

“entrusted” at all, is a sufficient answer. 

Again stress is laid on the words “domi- 

nion over property.” But there is to be 
an “entrustment” of the dominion over 
property equally as of property. 


The point referred is very difficult and 
obviously of very great importance. I am 
saying that advisedly because thelegisla- 
ture has thought fit to allow persons to com- 
pound serious offences having the effect of 
acquittal, and it is, therefore, most neces- 
gary to examine with precision the exact 
set of facts which constitute a compound- 
able and a non-compoundable offence. I 
think that alone is 9 sufficient reason for 
saying that the word “entrust” must be 
strictly construed. In an immense num- 
ber of cases a cheat disposes of, that 
is to say, misappropriates, the property 
he obtained. I do not think it occurred 
to anybody before thata second prosecution, 
i.e after a composition or acquittal or 
conviction can be launched against him 
for that reason. Lord Atkinsonin Lake v. 
Simmons. (8) has dealt so comprehensively 
with that in the passage above quoted that 
I need not say more. In view of the above 
T need only notice another argument. of 
Mr. Venkatarama Sastri which was that as 
the bonds were endorsed over to the ac- 
cused forthe purpose of being endorsed 
to the Bank, (because the answers in evi- 
dence show that that was what was in the 
complainant's mind), there could be no 
enirustment, He relied on three cases 
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which he cited: R. v. Holchester (25), Rex 
v. Cosezr (26), and Queen v. Oxenham’ (27); 
and he argued that the question of divest- 
ing the title of thg owner does not turn on 
the intention of the transferer. I do not 
think itis ‘inthe least clear that it was 
in the mind ofthe complainant that these 
bonds were ever to be endorsed over to 
the Bank. Section 405, Indian Penal Code, 
shows that the “entrustment” (assuming an 
“entrustment”) can be in the widest possi- 
ble terms and I think that there was a 
clear arrangement that these bonds should 
be kept fora limited period and returned. 

All the decisions in the above cases were 
before the legislation now represented by 
s. 20 (4-A), Larceny Act of 1916. I am 
against Mr. Venkatarama Sastri on this: 
point. [think the answer to the learned 
trial Judge’s second question is in the 
negative. In view ofthe above answer the 
first question does not seem to me to-arise 
now; but having been referred, 1 will 
endeavour to answer it. Idoso of course 
cn the assumption that my answer to the 
second question should have been in the 
affirmative, namely, that there was a legal 
entrustment. In approaching the first 
question referred, it is necessary to bear in 
mind the peculiar position that I must 
regard aman who had never been tried 
at all in exactly the same position as one 
who after full hearing had been tried and 
acquitted by a jury. The Crown Prosecutor 
did, itis true, argue that as there had 
been no first trial there could be no second 
trial under s. 403, Criminal Procedure Code, 
the words of which are : 

“A parson who has once been tried by a Court 
of competent jurisdiction for an offence and con- 


victed oracquitted of such offence shall......... not 
be liable to be tried again......... 


Bat s. 3450f the Code which deals with 
the compounding of offences states that 
a composition of an offence shall have the 
effect ofan acquittal of the accused with 
whom the offence has been compounded. 
If authority for the proposition that a com- 
position has the same effect of an acquittal is 
required, it is to be found in the case report- 
edin In re Dudekula Lal Sahib (28), where 
Wallis, J. considers the question and ex- 
pressly holds that this statutory scquittal 
under s.345, Criminal Procedure Code, is 
intended to bar further proceedings. As 


the learned Judge points out it is difficult 
(25) (1864) 10 Cox. O G 224. 
(26) (1875) 13 Cox. 0 C 187. 
RD) (1875) 13 Cox. © O 349; 46 LJ MC 125; 35 LT 
490 : 


(28) 40 M 976; 45 Ind, Cas, 261; AIR 1918 Mad: 23]; 
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to know what effect 2 composition . can 
have if it.does not bar a subsequent pro: 
secution. It must be further (i 
the evidence which has *been before the 
Court isthe evidence contained in the 
complaint. I think it is clear that evidence 
tobe called before the learned trial Judge 
under s. 408 was precisely the same as 
that which would have been called on a 
triel under s. 420, Indian Penal Code. The 
importance of this seems to be that the 
acquittal must be taken to have been on 
the same facts, and a part of those facts 
and avery important part, that proves the 
guilt of the accused, was the sale of the 
ponds. Section 403, Criminal Procedure 
Code says that : 

“A person who has once been tried......... and con- 
victed or acquitted...... shall...... not be liable to be 
tried again forthe same offence nor on the same 
facts for any other offence for which a different 
charge from the one made against him might 


have been made under s. 236 or for which he 
might have been convicted under s. 237.” 


Section 236 states that if a single act 
ora series ofactsis of such a nature that 
‘it isdoubtful which of several offences 
the facts which can be proved will consti- 
tute. the accused may be charged with 
having committed all or any of such 
offences. The illustration is that where an 
accused does an act which may amount to 
theft, or receiving stolen property or cri- 
minal breach of trust or cheating he may 
be charged with all the four jointly or in 
the alternative. It-is only when ihere is 
a doubt under s. 236 thats. 237 arises. It 
has been held in Nga Po Kyone v. Emperor 
(29), that the doubt in s. 236 may be 
both either with regard to thelaw or with re- 
gard tothe facts. Had there been no 
compositionin this case, it seems to me it 
would have been competent for the learned 
trial Judge, having regard to what I sug- 
gest is a definite doubt about the law in 
view of the decision in Lake v. Sim- 
‘mons (6), to have directed the jury 
that if they heave accepted the facts they 
could convict the accused of cheating. 
The Crown relies on s. 403 (2) read with 
s. 235 (1), Criminal Procedure Code. The 
latter section reads: i 

“If in ons series of acts so connected together 
as to form the same transaction, more offences than 
one are committed py the same person, he may 
be charged with, and tried at one trial for, every 
such offence.” 

The illustrations to sub-s. (1) seem to 
suggest that the various offences, although 
intermingled, are complete in themselves. 

(29) 16 354; 146 Ind. Cas. 392; A I R 1933 Rang. 
a (1933) Or. Cas. 907; 35 Cr, L J 41;-6 R Rang. 
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Illustration (a) is: A rescues B, a person in 
lawful custody, and in sọ doing causes 
grievous hurt toC, a constable in wnose cus- 
tody B was. Illustration (b) is: Where a 
man commits house-breaking by day with 
intent to commit adultery and in the 
house entered commiis adultery. The 
evidence in each case seems to be separ- 
able. I confess to finding this point difi- 
cult of solution. If the second offence 
alleged was criminal misappropriation under 
s. 403, I personally should be much more 
inclined to accept the argument advanced 
be the Crown. Onenaturally turns to the 
authorities for the assistance. The Judi- 
cial Committee in Begu v. Emperor (9), 
decided that on a charge of murder when 
the evidence established against three of 
the accused that they had assisted to 
remove the body knowing that a murder 
had been committed, they could without a 
further charge be convicted under s. 201, 
Indian Penal Code, read with s. 237, 
Criminal Procedure Code. The evi- 
dence in that case seems to have been 
all comprehensive on both the offences. 
In Manhari Chowdhuri v. Emperor (30), the 
question arose as to whether an acquittal 
under ss. 380 and 411, Indian Penal Code, 
charged in the alternative, bars a sub- 
sequent trial for an offence under s. 54-A, 
Calcutta Police Act. The judgment of the 
Bench (at p. 731*), points out : 

“The present prcceedings relate to the same act 
or series of acts to which the previous trial re- 
lated, and if appears to us that before that trial 
it might have been said, in the terms of s. 236 
that it was doubtful whether the facts which 
could be proved would constitute theft, or receiv- 
ing stolen property or an offence under s. 5J-A, 
Calcutta Police Act...... It seems to us that the 
retitioner in. the present case is about to be tried 
a second time on the same facts for an offence 
cognate to, or involved in, the offences with which 
he was previously charged. It is not suggested 
that if the previous conviction and sentence had 
been upheld by this Court, the petitioner could 
now be punished a second time under s. 54-A.” 

That seems to me a Valuable test. Let 
it be assumed thatthe accused had been 
formally tried and convicted or acquitted 
of cheating. On the general principle that 
a nen should not be tried twice for the 
same offence, it would surely have been, 
to say the least suprising, thet at the next 
Sessions he could have been charged with 
criminal breech of trust. Mr. T. R. Ven- 
katsrama Sestri relies also on Emperor v. 
Jhabbar Mull (31), in which Sanderson, 

(30) 45 C727; 43 Ind, Cas. 614; A 1 R 1918 Cal. 406; 
19 Cr, L J 198; 27 CL J 434; 22 G W N 199, 

(31) 49 © 924; 72 Ind. Cas. 973; A I R 1923 Cal 179; 
23 Cr. L J 509. 


“spago of 45 AT], 





ey 


z 


610 
C.J. takes a broad view of tke principle of 


-autrefois acquit. In that. case the accused 
was tried and acquitted under. s. 408, 


Indian Penal Cede, for criminal breech of 


trust of three sums of money alleged to 


“have been dishonestly’ misappropriated cn 


_ three dates. 


i It was part of the prcsecu- 
-tion case at the trial that he had made 
three false entries to conceal ihe acis of 
misappropriation. The learned Judge (p. 
927*) says: 

_ “IE he were so tried, in my judgment, it would 
in effect amount to trying him again for the same 
offences as those upon which he has already been 
tried and acquitted by the jury, although the charges 


. Row, before the Court are now framed in a different 


manner,” 


It should be, noled that in that case it 


“was apparently a prominent part of the 


(Prosecution case 


at the trial that three 


| false entries had been made. The principle 


of auirefuis acquit seems to have been 


‘liberally applied in this case and Sander- 


son, C.J. expressly confined his decision to 
the facts before him. An examination of 
the cases shows that for the application of 


‘the principle it is necessary to examine the 
` particular facts closely and the Reports 


“do not always set them out. I think Gana- 
` pathi 
‘Sundaram Ayyarand Ayling, 


Bhathu wherein 
JJ. deal 


shows how 


v. Emperor (7); 


with an interesting case 


“the principle is applied in Madras. The 
“accused was tried and 


convicted under 


„5. 211, Indian Penal Code, that is, making 
..&@ false charge with intent to injure. The 


conviction was 


quashed on the ground 
“that the accused had not committed ‘an 


: offence under that section but under s. 182 


of the Code (giving false information to 
a public servant) for which no sanction 
had been granted. The complainant had 
thereupon obtained sanction to prosecution 
and was met by a plea in bar. The 


: Bench held that the prosecution was barred 


by s. 403, Criminal Procedure Code. 
p. 3121 the learned Judges say : 
“Section 235 (1) seems to us to be inapplicable 
“when the accused is sought to be charged with 
another offence cn the identical facts on which he 


At 


» ‘was charged before with one offence,” 


In Queen-Eimpress v. Erram Reddi (82), 
“Brandt, J., held that when an accused was 
first charged with committing mischief by 
cutting certain branches and acquitted, 
he could not be charged with theft on the 
_ same facis. However, he thought that the 
imputed offences of mischief and theft 
were not distinct offences, nor was there 

(82) 8M 296. 
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a series of acts bit one act or transac: 


_lion caly, the cutting of tke tree and the 


removal of the branches cut. It seemis to 
me that the cu¢ting of the tree constituted 
mischief without introducing evidence of 
the removal of the branches. What seems 
to have been in the learned Judge's mind 
was very much what has been slated, as 
above set out, by the Bench in Ganapathi 
Bhathu v. Emperor (7), namely, that when 
the acts are identical to prove one offence 
a man cannot afterwards be charged on 
precisely the same facts with another. 
The most recent decision of the Madras 
High Court is that reported in In re 
Janakiramraju (33), wherein it was held 
that an acquittal under s. 397, Indian Penal 


. Code, was a bar to a prosecution under 


s. 307. The ratio decidendi in that case, 
however, was that s. 397 combined several 
offences including that under s. 307. The 
Crown have relied on the case of Rez v. 
Barran (12). In that case Lord Read- 
ing, ©. Ja in giving judgment refers toa 
statement of the law by Hawkins, J., as 
follows: 

“Tt is against the very first principles of the 
criminal law that a man should be placed twice 
in jeopardy upon the same facts, ‘he cflences 
are practically the same, though not their legal 
operation.” 

Lord Reading says: 

“It is quite plain that the learned Judge did not 
intend to lay down, and did not lay down, as a 
general principle of law, that a man cannot be 
placed twice in jeopardy upon the same facts if the 
offences are different.” 

But s. 403 of the Code shows that it 
may be that Hawkins, J's judgment would 
have been correct in India. It might 
well be that the evidence might be doubt- 
ful to establish the felony referred to in 
that case, in which case in India the ac- 
cused could have been convicted of the 
misdemeanour under s. 286 read with 
s. 237. Generally s. 403 is very much wider 
than the rule of autrefois acquit in England.. 
In the case in Reg v. Dwarkanath Dutt 
(34), p. 18* it would be seen that under 
s. 55 of the old Criminal Procedure Code, 
there was a reference only to a ‘trial for 
the same offence. The Act now is far 
more explicit anddetailed. As Lord Read- 
ing observes, the application of the 
principle laid down in s. 403 is difficult. 
As an example of this it. will be seen 
(at p. 575f) that the principles approved 

(33) 57 M 554; 148 Ind. Cas. 844; A 1 R 1934 Mad. 
31); (1934) Cr. Cas. 604; 66 M L J 653; 39 L W 433; 6 
RM 543; 35 Or. LJ 783. 

(384)7 W R 15 Cr. 
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by Hawkins and Cave, JJ., in the case of 
Regina v. King (35), while not being 
actually disproved, required to be ex- 
plained and distinguished. (The true test 
seems to be whether, as laid down in 
Ganapathi Bhathi v. Emperor (Th an 
accused person is sought to be tried on 
the identical facts a second time. I think 
that is the case here, for it is difficult to 
ee how the facts in this case could be 
separated as they appear to be inextric- 
ably intermingled. The whole basis of 
the prosecution case is the “cheating.” 
In any case it was in my view doubtful 
which offence had been committed and, 
therefore, this case comes within s. 236. 
I must repeat that by reason of the artificial 
acquittal under s. 345, Criminal Procedure 
Code, the result is anomalous, but it must be 
remembered that that composition was 
considered by a Bench of this High Court 
who did not think fit to interfere with it. 
I of course am concerned not with the 
merits but with abstract questions of law, 
and as to the first question proposed, I 
think that the proper answer is in the 
affirmative. I agree with Cornish, J., that 
the result of these conclusions is that the 
conviction must be set aside. 

Lakshmana Rao, J.—The sccased 
was’ tried for and convicted at the fifth Cri- 
minal Sessions of the offence of criminal 
breach of trust under s. 406, Indian Penal 
Code, in respect of certain Bombay De- 
velopment Loan Bonds of the face value of 
Rs. 3,50,000 and the following questions 
have been reserved by the learned trial 
Judge for consideration of this Bench: (1) 
Whether the plea of autrefois acquit was 
good in law. (2) Whether there could be 
a legal entrustment.of the property having 
regard to the case put forward by the Crown. 

A preliminary objection was taken to the 
competency of the reservation, and the 
material facts are that on May 14, 1935, 
one Rao Bahadur Soora Lakshmiah Chetty, 
through his brother and authorised agent 
Gopalaswami Chetty, filed a ‘complaint 
against the accused, the Senior partner .of 
Messrs. Huson Tod & Co., a firm of stock- 
brokers, as the first accused and K. S. Na- 
tasimhachariar, one of the assistants of the 
firm as the second accused charging them 
with offences punishable under ss. 406 and 
420, Indian Penal Code, i. e., criminal breach 
of trust and cheating and dishonestly induc- 
ing delivery of the property.’ The case as 
set out in the complaint is that in or about 
November 1934 Messrs. Huson Tod & Co. 
__€ 5) (1897) 1Q B 24, 
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purchased for and delivered to the com- 
plainant 6} per cent. 1935 Bombay Develop- 
ment Loan Bonds of ihe value of Rs. 3,50,000 
receiving full payment therefor, and that in 
or about the last week of March 1939, li. £» 
March 24, 1935, as admitted during the 
trial) accused No. 2 represented to him that 
the firm had entered intoa contract with 
the Imperial Bank of India to sell and de- 
liver to them 64 per cent. 1935 Bombay De- 
velopment Loan Bonds of the face value of 
Rs. 3,50,C00, that the last day for supply 
for the same to the Bank was March 27, 1935, 
that their firm had purchased from Bom- 
bay the requisite quantity of paper but that 
the Imperial Bank had returned the same 
owing to irregular endorsement, that the 
Bonds had been sent to Bombay for rectifi-’ 
cation, that pending receipt of the same 
from Bombay the complainant might oblige 
them temporarily by giving them his honds 
to salisfy the Imperial Bank, as the accounts 
ofthe Bank for the official yearhad to be 
closed, and that as soon as the bonds pur- 
chased were received back from Bombay 
with the endorsement rectified the complain- 
ant’s bonds would be returned to him. 

The complainant stated that he would con- 
sider the matter ifthe bonds were not re- 
ceived from Bombay before the due date, 
and accused No. 2 renewed his request on 
March 27, 1935, saying that as the bonds 
had not arrived, the complainant should 
oblige the firm by giving his bonds tem- 
porarily for a few days and assured him 
that they hoped to receive the bonds sent 
for rectification by March 30, 1935, and that 
the complainant's bonds would be returned 
10 him on April 1, 1935, positively. Believ- 
ing these representations, and on the faith 
of the assurance that his bonds would be 
returned in any case on April 1, 1935, the 
complainant caused his bonds to be endors- 
ed and delivered over to the firm through 
his brother and authorised agent Gopala- 
sami Chetty, and accused No. 2 passed a 
receipt on behalf ofthe firm. The bonds 
were not returned by April1, 1935, and then 
the complainant telephoned to the firm on 
April 2, 1935, accused No.1 replied saying 
that he was writing to him about the matter 
that very day. This was followed by a 
letter from the firm signed by accused No. 1, 
that the relative bonds had not been re- 
ceived from Bombay duly rectifed and that 
on receipt of the same, the complainant's 
bonds would be forwarded to him. The 
bonds were not received and the complain- . 
an} wrote to the firm on April 17, 1985, de- 
manding immediate return of the bonds, 


SC 
Accused No. 1 replied.cn April18, 1935, 
that the bonds had not. arrived from Bom- 
"bay and to ¿void delay they should re-pur- 
chase and deliver similar bonds by the end 
of the month if the originals were not got 
back ‘before April 23, 1935. The promise 
was not kept and accused No. 1 represented 
to the complainant on April 29, 1935, that 
his application for a loan to the Imperial 
Bank was not sanctioned, that he was not 
then able to purchase similar bonds as pro- 
mised or pay their value in full, ihat the 
Bombay bonds hed not been received, and 
promised that he would pay Rs. 1,00,000 on 
April 30, 1935, another sum of Rs. 10,000 
within a fortnight or a month and the entire 
balance before July 31, 1935.. 

, Accused No. 1 further assured the com- 
plainant that the financial position of his 
‘firm was quite sound and offered to give a 
letter of guarantee from accused No. 2. 
Believing these statements, the complaint- 
ant. yielded to accused No.1’s request for time 
without any knowledge or suspicion that the 
accused would have mishandled or otherwise 
dishonestly dealt with the bonds or that 
any fraud had been played, end accused 
No. 1 sent Rs. 50,000 anda guarantee letter 
from accused No. 2. A further sum of 
Rs. 30,000 was received later and when 
pressed for the payment of Rs. 20,000 to 
make up the promised initial payment of 
Rs. 1,00,000, accused No. 1 denied responsi- 
bility for the transaction throwing the blame 
on accused No.2 though ‘he himself had 
been repeatedly taking time for payment of 
the same. This aroused the suspicion of 
the complainant, and on enquiry, it trans- 
pired that the story of any bonds being 
sent to Bombay for rectification was a myth 
and that after obtaining from the com- 
plainant his bonds on false representations 
and promise {o return them in specie, the 
firm sold them away to third parties and 
misappropriated the sale proceeds. Sum- 
mons was issued to the accused under 
ss. 406 and 420, Indian Penal Code, and en 
application signed by the Counsel for the 
complainant and the accused was filed on 
July 2, 1935, that the facts alleged would, if 
proved, amount to an offence under s. 420, 
Indian Penal Code, whieh is compoundable 
with the permission ofthe Court, that the 
Court may be pleased io permit the case 
to be compounded as against accused No. 1 
and that on such permission being granted, 
the complainant would report the cuse com- 
pounded against accused No. 1 and will net 
press the case against accused No. 2 with- 
‘out prejudice to the complainant's civil 
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rights against both the accused. The agent 
of the complainant was examined and he 
stated that under instructions from the com- 
plainant he wished to compound the case 
and offer no evidence. The offence under 
s. 406, Indian Penal Code, being not com- 
poundable it was elicited from him that the 
Permission to compound was requested as 
the offence was one under s. 420 as stated 
in the petition signed by the Counsels for 
all parties, and the Magistrate passed an 
order in these terms: “Permission granted, 
case reported compounded. Accused are 
acquitted.” A 

The order is silent about the offence 
under s. 406, Indian Penal Code, though on 
the application for permission to compound, 
there isa note by the Magistrate that he 
too was of opinion that the offence disclosed 
is only under s. 420, Indian Penal Code, 
and the Crown preferred an appeal against 
acquittal on the ground that the com- 
plaint disclosed offences under ss. 406 and 
420, Indian Penal Code, of which the former 
is not compoundable end the further 
ground that in the circumstances ofthe case 
permission should not have been granted to 
compound the offence under s. 420, Indian 
Penal Code. The appeal was heard by 
Madhavan Nair and Burn, JJ., and by their 
judgment reported in Emperor v. J McIver 
they confirmed the acquittal under 
s. 420, Indian Penal Code, but held that 
the complaint disclosed also an offence under 
a. 406, Indian Penal Code, and ordered a re- 
trial of the accused for that offence. 

The Magistrate issued process for Octo- 
ber 11, 1935, and applications were filed on 
behalf of the accused that their ecquittal 
under s. 420, Indian Penal Code, is a bar 
to their-irial under s. 406, Indian Penal 
Code, and under s. 403, Criminal Procedure 
Code. Arguments were heard and without 
deciding the question, the Magistrate in- 
timated that the evidence will be taken. An 
application was filed on behalf of the ac- 
cused, protesting against the reception of 
evidence, but the Magistrate observed that 
in view of the order of the High Court he 
felt bound to proceed with the trial and an 
application wes filed on November 12, 1935, 
requesting the Magistrate to refer the case 
tothe High Court under s. 432, Criminal 
Procedure Code. The Magistrate declined 
to make a reference and passed the follow- 
ing order. In this case the High Court set 
aside my alleged order of acquittal for an 
offence under s. 406, Indian Penal Code, and 


‘direeted me to restore the complaint * and 


dispose of the case according to law in 
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Emperor v. J. McIver (1). The accused 
raise the plea of autrefois acquit and stalo 
8. 403 (1), Criminal Procedsire Code, oper- 
ates asa ber tothe trial of the accused 
on the same facts when they have been ac- 
quitted for an offence under s. 420, Indian 
Penal Code, and ask me in any event to 
refer the matter to the High Court under 
s. 432, Criminal Procedure Code. The learn- 
ed Crown Prosecutor states that when the 
appesl against acquittal wes argued, Mr. 
Grant raised ihe point and brought it to 
the notice of their Lordships that on the 
facts disclosed the only offence that can be 
made out was under s. 420, Indian Penal 
Code, and not under s. 406, Indian Penal 
Code. This contention was negatived and 
their Lordships keld that on the facis dis- 
closed two offences were made out both under 
ss. 406 and 420, Indian Penal Code. When 
there is a specific direction by the High 
Court to restore the complaint for an 
offence under s. 406, Indian Penal -Code, 
it is not open to me to challenge the cor- 
rectness of that order or to go behind it. 
My duties are to carry it out. In the light 
of my view I do not think any useful pur- 
pose will be served by making a reference 
under s. 432, Criminal Procedure Code, to 
the High Court. It is open to the accused 
to move the High Court, raise the plea 
there and obtain a stay, if they are so 
advised. Meanwhile the case against the 
accused for an offence under s. 406, Indian 
Penal Code, will proceed day to day from 
to-morrow onwards. Petitions are dis- 
missed. f 

The accused moved the High Court to 
revise the order and stay further proceed- 
ings on among other grounds that the 
.Magistrate had no jurisdiction to proceed 
with the case before deciding the objec- 
tion and after hearing the Crown Prose- 
eutor, King, J., passed an order in these 
terms: ‘I see no ground for revision. The 
petitions are dismissed.” The accused 
were ultimately committed for trial by 
the High Court and from the order of 
reservation it appears that before the 
Sessions trial began, a point was taken on 
behalf of the accused that by reason of 
the compounding of the offence of cheating 
under s. 420, Indian Penal Code, in res- 
pect of the same transaction and the con- 
sequent acquittal of the accused, the trial 
of the accused for an offence of criminal 
breach of trust was barred under s. 403, 
Crimihal Procedure Code. The Crown Pro- 
secutor took a preliminary objection that 
in view of its disallowance by the Magis- 
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trate and the final order of King, J, Up” 
holding that order, ths plea of the autre~ 
fois acquit was not open and the objection 
was upheld. The learned trial Judge also 
added a further reason that Madhavan 
Nair and Burn, JJ., may have dealt with 
the plea by implication and recorded. his 
opinion. that the plea was. -bad in law havy- 
ing regard to the principles laid down by 
L. ©. J.,in Rex v. Barran 
(12), in the Court of Criminal Appeal. 
The plea was accordingly overruled and 
a further legal point was raised that on 
the facts of the case there could not be 
an entrustment in law and the charge of 
criminal breach of trust would not lie. The 
trial Judge felt unable to allow the point 
to be argued in view of the decision of 
Madhavan Nair and Burn, JJ., which he 
considered to be binding on him, and the 
plea of the accused was recorded. This 
question was raised again during the trial 
and while disallowing it on the ground 
that the decision of Madhavan Nair and 
Burn, JJ., had concluded the matter, the 
learned Judge intimated that should it be- 
come necessary, the point would be reserved 
under the Letters Patent. The jury was 
told that the facts, if true, would bring 
the case within s. 406, Indian Penal Code, 
and by a majority of 8 tol the jury 
found the accused guilty of criminal breach 
of trust. The trial Judge was subsequent- 
ly requested. to reserve the question for 
the consideration of the Bench and the 
Tequest was granted. 

The plea of the autrefois acquit was 
not considered by the Magistrate on the 
ground that the order of the High Court 
precluded him from going into the ques- 
tion and the order of King, J., dismissing 
the petition of the accused to revise the 
order of the Magistrate cannot be treated 
as a decision on the plea of autrefois 
acquit. There was, therefore, no prior de- 
cision of the High Court on the point and 
the plea was available. It was raised, 
before the trial Judge after the accused 
was asked to plead to the charge, and 
as observed in Venkatachennaya v. Em- 
peror (36):at p. 3844, “trial” may reasonably 
be taken to be every proceeding which 
is not an enquiry. The proceedings before 
the trial Judge was an enquiry nor can 
an accused be discharged after being ask- 
ed to plead to the charge. He can only 


(36) 38 M L J 370; 56 Ind. Cas. 50; 21 Or. L J402 
AYR 1920 Mad. 337; 43 M511; 111 W 435; (1929) M 
W N 280; 27 M L T 178. 
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be convicted or acquitted thereafter. and 
‘as pointed out in Narayanswami Naidu v. 
Emperor (11) at p. 234*, not to mention Kali 
Mudali v. Emperor (4), ‘trial’ begins when 
the accused is charged and called on to 
| answer. 

The contention of the Crown that the 
trial had not commenced cannot. there- 
fore be accepted, and even otherwise the 
plea, if available and gcod, would under 
the Indian Law, vitiate the entire pro- 
ceedings. The question need only arise on 
the trial, to be reserved: and it is not 
even incumbent that the trial Judge should 
decide the question. It was, there- 
fore, open to the trial Court to reserve 
the point and there is no substance in 
the contention that the availability of the 
plea hasnot been reserved. The objection 
to the reservation of the first question is, 
therefore, untenable and in view of a doubt 
raised during the arguments it was as- 
certained from the learned irial Judge that 
the reservation wes under cl. 25 of the 
Letters Patent and not s. 434, Criminal 
Procedure Code. It is, therefore, unneces- 
sary to consider the contention of the 
accused that s. 434, Criminal Procedure 
Code which is contained in Chap. XXXII of 
the Code, introduces an exception to s. 430 
of the Ccde which confers finality on judg- 
ments and orders passed by Appellate 
Courts, except in the cases provided for 
in s. 417 and Chap. XXXII, nor would it, in 
my opinion, make any difference. The 
finality of the decision ofthe High Court in 
theexercise of its appellate and revisional 
criminal jurisdiction rests on the absence 
of any provision forany appeal or revision 
against such decision and not s. 430, 
Criminal Procedure Code, nor is s. 417 
applicable to orders of acquittal by tle 
High Court. Chapter XXXI deals with 
references and revisions generally and the 
power of reservation under s. 434 is also 
restricted to questions which arise in the 
course of the trial and the determination 
of which would affect the event of the 
trial. : 

The section does not confer any power to 
review or alter prior decision of the High 
Court in the same case in the exercise of 
its appellate or revisional criminal jurisdic- 
tion and itis well settled that apart from the 
express provisions of the Letters Patent or 
the Code of Criminal Procedure, the High 
Court has no power of review in criminal 
matters. This aspect was not raised or 
considered in Ratnavelu v. K.S. Iyer (5) 
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wherein the order of the High Court at an 
earlier stage of the cise was upset ata 
later stage; butes urged on behalf of the 
accused, it cannot strictly be said that this 
Bench has been constituted to review or 
alter the decision of the High Court in the 
appeal against acquittal. Clause 25 of the 
Letters Patent confers an unfettered discre- 
tion on the trial Court to reserve for the 
opinion of the High Court any point of law 
arising at the trial. No doubt this leads 
toan anomaly, but no appeal or revision 
lies against the order of the trial Judge, and 
the question of entrustment was raised 
during the trial. It was for the trial Judge 
to consider whether, there being a prior 
decision of the High Court atan earlier 
stage of the case, the question should be 
reserved, and on this ground, though not 
without considerable hesitation, I would 
overrule the objection to the reservation of 
the second question. 

The second question was argued first and 
the Crown case,as alleged in the complaint 
and explained in the evidence, is that, 
believing the false representation of the 
accused that the bonds were required for 
being kept or lodged with the Imperial 
Bank of India temporarily till the receipt 
of their bonds after rectification of indorse- 
ments from Bombay, and on the faith of 
the assurance that they will be returned in 
specie on or before April 1, 1935, the 
complainant caused his. bonds to be 
endorsed and delivered to the firm through 
his agent for the express purpose of being 
so kept or lodged with the Imperial Bank, 
and ihat having obtained the bonds by 
cheating, the accused sold them the same 
day and misappropriated the proceeds. 
The bonds could under s. 46, Negotiable 
Instruments Act, be indorsed and delivered 
conditionally or fora special purpose only, 
and not for the purpose of transferring 
absolutely the property therein, and the 
presecution case is that they were so 
obtained by cheating zs defined in the 
Indian Penal Code. That independently 
of any further act the offence would be 
obtaining property or dominion over 
property by cheating was not seriously dis- 
puted, and ihe real question is whether or 
not when property or dominion over 
property is obtained by cheating, there can 
be criminal breech of trustin respect of 
that property. Theft as defined in the 
Indian Penal Code is a dishonest taking or 
moving of property out of the possession of 
any person without his consent, and it differs 
materially from the offence known ag 
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larcency in the English Law. Property 
obtained by cheating is not stolen property 
under the Indian Law, vide s. 410, Indian 
Penal Code: and the offef&ce of criminal 
breach of trust is deined in s. 405, Indian 
Penal Code, as follows: 


“Whoever being in any manner entrusted with 
Property or with any dominion over property dis- 
honestly misappropriates or converts to his own use 
that property or dishonestly uses or disposes of the 
property in violation of any direction of law 
prescribing the mode in which such trust is to be 
discharged or of any legal contract, express or 
implied, which he had made touching the discharge 
of such trust, or wilfully suffers any other person 
so todo, commits criminal breach of trust.” 


The terms of the section are very wide 
and entrustment may be brought about 
in any manner. It may be of mere domi- 
nion over properly and the word ‘entrust- 
ment’ has not been defined anywhere. It 
Is not a term of law and in the ordinary 
sense it includes a case of misplaced con- 
fidence as well asa case of well justified 
confidence. That there can be an entrust- 
ment obtained by false pretences, as 
distinguished from an obtaining by lar- 
ceny, by trick or theft, is recognized under 
the English Law, and the distinction bet- 
ween thetwo isemphasised by the Law 
Lords in Lake v. Simmons (6), not to mene 
tion the admission of Jowitt, K. C., at 
p. 489*. In larceny by trick or theft, the 
owner cis tricked into making a delivery 
and intends to deliver only the physical 
possession, whereas in entrustment obtained 
by false pretences there is an intention 
to transfer some proprietary right. The 
former is a case of unreal consent extorted 
by trick, while the latter is one of real 
consent obtained by deceit. The dividing 
line substantial though narrow, and in the 
latter it isthe state of mind of the person 
who entrusts or reposes confidence that is 
material. The case on hand falls under 
the latter category and the offence would 
not be larceny by trick or theft even under 
the English Law. It would be ‘false pre- 
tences’ as defined in s. 32, of the Larency 
Act of 1916, and it is clear from s. 20 
of that Act, that there can be entrustment 
inlaw to a person who is not a trustee in 
the strict sense of the term. That there 
can be entrustment in law when real con- 
sent is obtained by deceit is recognised 
in the speeches of Lords Sumner and 
Atkinson, in Lake v. Simmons (6) ; and the 
decision of the House of Lords does not 
lay down anything more than that obtain- 
ing articles by a trick by a perscn with 
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whom the owner did not intend to deal 
cannot amount to an entrustment, as in 
that case, there could be no real consent 
by the owner. Esme Ellison, was treated 
by Lake, as amere intermediary and there 
was no contract between her and the Com- 
pany. She never proposed to be the buyer 
herself, nor was she authorised to nego- 
tiate or to conclude a bargain or to pass 
property to the proposed purcha- 
sels. She never acquired, nor was meant 
to acquire, any property from the owner, 
and I fail to see how that case would sup- 
port the contention that there can beno 
entrustment in law when the property or 
dominion over property is obtained by de- 
ceit. 

There was in this case no mistake as 
to the identity of the person, and there 
was real consent though it was obtained 
by deceit. The delivery was not of mere phy- 
sical possession and there was an intention 
to vest dominion over the bonds to enable 
the accused tokeep or lodge them with 
the Imperial Bank, till receipt of their bonds 
after rectification of indorsements from 
Bombay. There was thus an entrusiment 
of the bonds for a special purpose, and, 
as pointed out in In re Ramappa (22) and 
In re Venkatagurunatha Sastri (21), it is 
immaterial how the accused became entrust- 
ed with property or dominion over property. 
He would be guilty unders. 420, Indian 
Penal Code, of obtaining property by 
cheating as soon as delivery is obtained 
and subsequent misappropriation will bring 
him under s. 406, Indian Penal Code, as 
well. There is, therefore, no force in the 
contention that on the case put forward 
by the Crown there can be no legal entrust- 
ment of the property andI would reject 
it. The plea of autrefois acquit remains 
to be considered, andthe question is whe- 
ther the acquittal of the accused under 
8. 345, Criminal Procedure Code, bars a 
trial for the offence of criminal breach of 
trust. That the acquittal relied upon was 
an acquittal under 8. 345, Criminal Proce- 
dure Code, cannot make any difference: 
vide, In re Peddaya (37) and In re Dude- 
kala Lal Sahib (28), and the answer de- 
pends on the correct interpretation of 
se. 235, 236, 237 and 403, Criminal Proce- 


dure Oode, s. 235, provides as follows :— 
“1, Tf in one series of acts so connected toge- 
ther as to form the same transaction more offences 
than one are committed by the same person he 
may be charged with and tried at one trial for 
every such offence, 2. If the acts alleged consti- 


(37) 34 M 253; 9 Ind Oas. 253; 12 Cr. L J 41; IML 
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tute an offence falling within two or more separate 
definitions of any Jaw in force for the time being 
by which offences are defined or punished, the per- 
son accused of them may be charged with and tried 
at one trial for each of such offences. 3. If seve- 
ral acts of which one or more than one would be 
by itself or themselves constitute an offence, consti- 
tute when combined adifierent offence, the person 
accused of them may be charged with “and tried 
at one trial for the offence constituted by one or more 
of such acts. 4. Nothing contained in this section 
shall affect the Indian Penal Code, s. 71.” 


Section 236 enacts that ifa single act 
or series of acts is of such a nature that 
it is doubtful which of several offences the 
facts which can be proved will consti- 
tute, the accused may be charged with 
having committed all or any of such 
offences and anynumber of such charges 
may be tried at once or he may be charged 
inthe alternative with having committed 
some of the said offences, while s. 237, 
provides that if in the case mentioned in 
s. 236, the accused is charged with one 
offence, andit appears in evidence that he 
committed a different offence for which 
he might have been charged under the 
provisions of that section, he may be con- 
vicied of the offence which he is shown to 
have committed although he was not 
charged with it. ‘Section 403, so far as is 
material; provides : 

“), A person who has once been tried for an 
offence ani convicted or acquitted of such offence 
shell, while such conviction or acquittal remains 
in force, not be liable to be tried again for the 
same oifence noron the same factsfor any other 
offence for which a different charge from the 
one made against him might have been made 
under s, 236, or for which he ‘might bave been con- 
victed under s. 237. A person convicted 
or acquitted of any offence may be after- 
wards tried for any distinct offence for which 
a separate charge might have been made 
against him on the former trial under s. 235, 
sub-s, (1)." i 

The plea would not be valid if the case 
is not covered’ by s. 2386, and falls under 
s. 235, sub-s. (1) andit cannot be denied 
thet the acts alleged against the 
accused, viz., obtaining delivery of the 
bonds by deceit and subsequent conversion 
are so connected together as toform the 
same transaction. More offences than one 
were committed, viz., obtaining delivery of 
property by cheating under s. 420, Indian 
Penal Code, and criminal breach of trust 
under 406, Indian Penal Code, and, as 
stressed bythe Crown Prosecutor, acts 
constituting the offence of obtaining prc- 
perty by cheating cannot by themselves 
constitute the offence of criminal hreach 
of irust. The ingredients of the offences 
are different and so is the evidence re- 
quisite to establish them. There can be a 
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breach of trust independently of cheating 
and the offences are distinct and separate 
The offence undep s. 420 is complete as 
soon as delivery is obtained by . cheating; 
and without ihe further act of misappro- 
priation, there can be no breach of trust. 
Sub-ss. 2and3 ofs. 235, deal respectively 
with casesin which the same acis constitute 
an offence falling within two or more sepa- 
rate definitions of any cases of compound 
offences, and its component minor offences 
and s. 236 cannot be invoked unless the act or 
series of acts is of such a nature thatit is 
doubtful which of several offences the facts 
which can be proved will constitute. The facts 
alleged in the complaint in this case, if 
proved, constitute two distinct offences and 
ss. 236 and 337 would not apply. That the 
complaint sets out the series of acts form- 
ing the transaction is not material nor has 
the nature of the evidence adduced any 
bearing, vide Subbiah Kone v. Kandaswamt 
Kone (33). What is barred is a second 
trial on the same facts for any other offence 
for which è different charge from the one 
made against the accused might have been 
made under s. 236,and «s urged by the 
Crown the accused is not sought to be tried 
on the very facis which constitute the offence 
under s. 420, Indian Penal Code. The plea 
of aurefois acquit cannol, therefore, be up- 
held and the decisions relied upon are not 
applicable. 
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There was but one act in Queen-Empress 
v. Erran Reddi (32), viz. the cutting and 
removul of the branch ofatree for which 
the accused could have been charged for 
theft or mischief or both while in Gana- 
pathi Bhattu v. Emperor (7), in which a false 
complaint was made by the accused to the 
Police, it wes doubtful whether the offence 
committed was under s. 211 or s. 182, Indian 
Penal Code. Soalsoin Bgu v. Emperor 
(9), where on the facts established against 
the particular accused it was doubtful whe- 
ther they would be guilty of murder or 
causing disappearance of evidence of mur- 
der, end the offence for which the accused 
were sought to be triedin Inve Janaki- 
tamraju (33), was involved in the offence for 
which they were previously tried and as- 
quitied. Thereis no doubt in this case 
either as to the facts or the offences  com- 
mitted, and, as pointed outin Sidh Nath v. 


(38) 55 M 788; 137 Ind. Cas. 754; AI R 1932 Mad. 
362; 539) Cr. Cas. 295; 33 Cr. L J 522; 62 ML J 
197; (1932) M W N 105; 35 L W 295; Ind. Rul. (1932) 
Mad. 454. 
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Emperor (39), the decision in Emperor v. 
Jhabbar Mull (31), would not fall under 
s. 403, Criminal Procedure Code. I would, 
therefore, hold that the ple of autrefois 
acquit is not good in law. The conviction is 
therefore, right and should, in my opi- 
nin, stand. 


A.-D. Reference answered. 

(39) 57 C 17; 124 Ind Oas. 824; A I R 192) Cal. 457; 
(1929) Or. Cas. 91; 31 Cr. L J 747; 49C L J378; 33 C W 
N 454; Ind. Rul (1930) Cal, 472. 


CALCUTTA HIGH COURT 
Civil Appeal No. 730 of 1933 
May 21, 1935 
Lopes, J. 
JOGESH CHANDRA DAS AND ANOTAER 
—PLaiIntires—A preLLANts 
VETSUS 


HEM CHANDRA GHOSE AND OTHERS 


— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885}, ss. 76, cl. 2 (f), 
71—Right to erect permanent dwelling house on hold- 
ing—Limitations to right — Unrecognised transferee 
of portion of non-transferable holding — Whether 
has such right—Such person, tf stands in relationship 
of tenant to landlord. 

Under s. 76, cl. 2, sub-s. (f) and s. 77, Bengal 
Tenancy Act, alandlord is not entitled to prevent 
his tenant frcmerecting a permanent dwelling house 
whether of masonry bricks, stone or any cther material 
whatsoever, forthe tenant and his family, together 
with all necessary out-offices. The right to erecta 
dwelling house is a right belonging tothe tenant 
and to no other. It belongs to the tenant by virtue 
of his relationship to the landlord and not by virtue 
of his rights of occupying the land. An unrecognis- 

- ed transferee of a portion ofa non-transferable hold- 
ing does not stand to the landlord in the relationship 
oftenant. Under s. 76, cl. 2, sub-s. (f), itis the 
tenant and the tenant only who is entitled to erect 
such a dwelling house, and even the tenant is entitled 
to do so only for the benefit of himself and his 
family. ` 

C. A. from Appellate decree of the Sub- 
Judge, Fifih Court, Dacca, dated November 


4, 1932. 

Messrs. Atul Chandra Gupta and 
Sachindra Kumar Ray, for the Appel- 
lanis. 


Messrs. Naresh Chandra Sen Gupta and 
Bhupendra Krishna Bose, for the Respon- 
dents. l ; 

Judgment.—This appeal arises out of a 
suit for declaration of plaintiff's title to and 
recovery of khas possession of the lands of 
a holding which originally stood in the 
name of one Hosanaddin. Hosanaddin 
died 20 years ago leaving 2 sons, 3 
daughters and a widow. The sons are 
defendants Nos. 3 and 4in the suit. After 
“the death of Hosanaddin the lands of the 
holding were in the actual occupation of 
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defendants Nos. 3 and 4, the sons of Hosan- 
addin. -These two defendants have trans- 
ferred their interest in the holding to 
defendants Nos.1 and 2 by two kubalas 
dated Falgun 1329 and Pous 1332. The 
transferees are in aclual occupation of the 
holding. The plaintiffs in the suit are the 
landlords. They seek khas possession on 
the ground that the holding has been 
abandoned by the original tenants. They 
made a second prayer for permanent 
injunction restraining the defendants from 
erecting permanent structures on the land. 
The Munsif who tried the suit came to the 
conclusion that the holding had not been 
abandoned and he rejected the prayer for 
khas possession. He held further that the 
transferees had the same right as the 
tenants to erect permanent structures on 
the lands and the refused the prayer for 
permanent injunction. The findings of the 
Munsif were upheld on appeal. I have 
been asked to hold first that the holding 
has been abandoned by the tenants, and 
secondly, that the plaintiffs-appellanis are 
‘entitled to the permanent injunction prayed 
for. The finding of the trial Court and the 
lower Appellate Court is to the effect that 
the sisters and the mother of defendants 
Nos. 3 and 4 had an interest in the holding 
and that that interest was still subsisting, 
that they were in possession with defend- 
ants Nos.3 and4and that they were co- 
tenants with defendants Nos. 3 and 4 in the 
disputed jote. 

The Advocate for the appellants had 
pointed out that defendants Nos. 1 and 2 
are in occupation of the holding and that 
there is no evidence that the sisters and 
the mother of defendants Nos. 3 and 4 had 
made any arrangement whatsoever for the 
payment ofthe rent, and he argues that 
these facis are sufficient to establish the 
abandonment of the holding by the 
tenants. Abandonment implies a change of 
conduct or, at all events, of attitude on the 
part of the tenants. The sisters and the 
mother of defendants Nos.. 3 and 4 were 
not in actual occupation of the holding 
before the sale to defendants Nos. 1 and 2. 
Defendants Nos.3 and 4, occupied and 
possessed it on their behalf. The sisters 
and the mother did not pay the rent and 
there is nothing on ths record to show that 
there has been anv change in their conduct 
or in their attitude. Defendants Nos. 1 and 
2 alleged that two of the sisters had trans- 
ferred their interest to them by oral sale 
and thatthe third sister had granted a 
korfa settlement to these defendants. But 
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this case was disbelieved in the lower 
Courts. Apparently there is no change in 
the conduct of the sisters and the mother 
of defendants Nos. 3 and 4 since the trans- 
fer by defendants Nos. 3 and4. Whether 
the holding has been abandoned or not, is 
largely a question of fact end in these 
circumstances Iam not prepared to differ 
from the finding of the lower Courts. On 
this issue I hold that the tenancy has not 
been abandoned and that the prayer for 
khas possession was rightly rejected. The 
plaintiffs-appellanis prayed for a permanent 
injunction to resirain defendants Nos. 1 
and 2 from erecting permanent structures 
onthe holding. The Munsif came to the 
conclusion that defendants Nos.1 and 2 
are co-sharers of the other tenants and that 
as the tenancy has not terminated, the 
landlord cannot restrain the purchaser from 
building any pucca structures on the land 
which is not objected to by the other co- 
tenants and which was within the compe- 
tence of other co-sharers to build. This 
finding was affirmed with some hesitation by 
the lower Appellate Court. 

Unders. 76, cl. 2, sub-s. (f) and s. 77, 
Bengal Tenancy Act, @ landlord is not 
entitled to prevent his tenant from erecting 
a permanent dwelling house whether of 
masonry bricks, stone or any other material 
whatsoever, for the tenant and his family, 
together with all necessary out-offices. The 
right to erect a dwelling house is a right 
belonging to the tenant and to no other. 
It belongs tothe tenant by virtue of his 
relationship to the landlord and not by 
virtue of his rights of occupying the land. 
An unrecognised transferee of a portion of 
a non-transferable holding does not stand 
to the landlord in the relationship of 
tenant. In my opinion, therefore, there is 
no justification’ for holding that the trans- 
feree has the same right as the tenant. 
Under s. 76, cl. 2, sub-s. (f), it is the tenant 
and the tenant only who is entitled to 
erect such a dwelling house, and even the 
tenant is entitled to do so only for the 
benefit of himself and his family. I hold, 
therefore, that the plaintiffs were entitled to 
the permanent injunction prayed for. It 
remains to be decided, however, whether 
the permanent structures since erected by 
defendants Nos. land 2 stand upon the 
lands of ihe holding or, as they allege, upon 
the lands covered by the mirash lease 
granted by the plaintiffs-appellants to 
them. A Commissioner was appointed in 
the trial Court to re-lay the settlement dags. 
The Commissioner re-laid the settlement 
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map from two different points and arrived 
at two different conclusions. The learned 
Munsif adopted one of these conclusions, a 
conclusion wich indicates that the 
structure in question stands partly upon 
the holding transferred. The respondents 
denied that the structures stand upon the 
holding. The matter was not considered 
in the lower Appellate Court and there was 
no finding on this point. As the building 
has since been erected, the respondents are 
entitled to have ihis matter decided by the 
lower Appellate Court whether in fact the 
structures stand wholly upon the lands of 
the mirash lease or partly on the lands of 
the holding transferred to them by defend- 
anis Nos. 3 and 4. J, therefore, order that 
the appeal be allowed in part. The prayer 
for khas possession is rejected. The appeal, 
in so far as it concerns the plaintiff's 
prayer for permanent injunction, be re- 
manded to the lower Appellate Court for 
determining whether the structures stand 
wholly within the mirash land or partly 
within the lands of the holding transferred 
by defendants Nos. 3 and 4, and not 
covered by the mirash lease. In the latter 
event the suit should be decreed. Costs of 
this Court as alsoof the lower Appellate 
Court to abide the result. 


N. Appeal partly allowed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 84 of 1935 
February 11, 1936 
ADDISON AND ABDUL RASHID, JJ. 
Mr. SARAB KRISHAN, BAR-AT-LAW 
AND oOTHERS-~—APPELLANTS | 


VETSUS 
Frem SHADI RAM-BADRI DAS AND OTAERS 
— RESPONDENTS 

Insolvency—Sole proprietor of firm selling busi- 
ness to another firm bona fide—Notice to creditor if 
required. 

Where the sole proprietor of afirm sells hig 
business bona fide to another firm,. he becomes 
a creditor of thse other firm, No general or special 
notice is required to the other creditors who 
were creditors before the sale, 

L. P. A. against the Judgment of Mr. 
Justice Bhide, dated May 9,1935, passed in 
Civil Appeal No. 1216 of 1933, affirming that 
of the District Judge, Ludhiana, dated April 


20, 1932. i 
Messrs. J. N. Aggarwal, Mela Ram and 
D. N. Aggarwal, for the Appellants. , 
Lala Badri Das, R. B., for the Respond- 
ents, 
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Judgment—The following pedigree- 
table is necessary in order to understand 
this appeal: — 





e 
HARNANDRAI 
| p 
| | 
Shadi Ram wai Das 
Siri Ram-Musammat Mewa Sant Lal, 


Shadi Ram was separate from his brother 
Badri Das. There was a firm styled Shadi 
Ram-Jagannath, the partners of which 
were Shadi Ram and a stranger Jagannath. 
Shadi Ram died in 1920 and Musammat 
Mewa, his daughter-in-law inherited his 
share in the partnership. Jagannath died 
in 1923 and Musammat Mewa purchased 
his share of the partnership from his sons 
on January 13, 1924, and thus became the 
sole proprietor and owner of the business. 
Jagannath’s heirs were paid Rs. 50,000 by 
her. 

A new firm styled Shadi Ram-Badri Das 
appears to have been started by Badri Das 
and hisson Sant Lal on February 10, 1924. 
This firm took over the business of the 
old firm Shadi Ram-Jagannath, including 
its debts and credits. On July 20, 1924, 
entries were made in the books to the effect 
that Musammat Mewa had beéome a credi- 
tor ofthe firm to the extent of a sum of 
Rs. 50,000, consisting of value of the goods, 
namely, Rs. 19,000 odd, and the value of 
the debts Rs. 30,000. This was made still 
more clear on January 14, 1925, when 
Musammat Mewa executed another docu- 
ment in favour of Badri Das, transferring 
the business in question, of which undoub- 
tedly at the time she was the sole proprie- 
tor. 

Certain creditors of the firm in 1930 
petitioned to have the firm Shadi Ram- 
Badri Das adjudged insolvent. Musammat 
Mewa claimed to be a creditor of the 
firm but the petitioning creditors disputed 
this fact, contending that she was really 
the proprietor of the firm, the old and new 
firms being virtually identical, and the so- 
called transfer in 1924-25 being a fictitious 
transaction, intended to defraud the credi- 
tors. The Insolvency Court decided this 
matter in favour of Musammat Mewa and 
the creditors appealed to this Court, their 
appeal being dismissed by a Single Judge. 
Against this decision this Letters Patent 
Appeal has been preferred, 

On the documents which have already 
been referred toit isclear that in 1924-95 
she-was Lhe sole proprietor and that she sold 
the business to the new firm Shadi Ram- 
Badri Das. She thus became a creditor of 
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the firm. It was contended before us, how- 
ever, that, asthe other creditors were cre- 
ditors before she sold the firm, they were 
not bound by the transaction as they 
received no general or special notice that 
it had taken place. This question, how- 
ever, does not arise asitis clear that she 
was thesole proprietor and sold the firm 
bona fide. She is thus a creditor and the 
decisions of the Insolvency Court and the 
No other ques- 
tion arises for decision in this matter and 
we dismiss this appeal with costs. 
D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 217 of 1935 
January 20, 1936 
R. C. MITTER, J. 
AMULYA RATAN ~—DrcREE-HOLDER— 
APPELLANT 
: versus 
PROSAD CHANDRA KAR—OssEctToR— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), 0, XXXVIII, 
m.a5, s. 145—Application for attachment before 
judgment—Surety undertaking to pay amount under 
decree—Decree passed—Property, sought to be attach- 
ed before judgment sold, in execution—Sale not 
fetching decretal amount in fuli—Surety, if can 
be proceeded against—Courts demanding security for 
prospective decretal amount is only  irregulari- 


ty. 

"ithe appellant institute] a suit on a promissory 
note against two persons, K and H. He, there- 
after applied for attachment before judgment of a 
motor lorry belonging to tho said defendants; the 
Court issued on them a notice to show cause why 
the said motor lorry should not be attached before 
judgment or they should not furnish security to 
the extent of Rs. 860 to cover the decree, if any, 
that may be passed against them. The said defen- 
dants appeared and offered to furnish security. 
They proposed the respondent and another person 
as sureties and the respondent and another person 
agreed to stand as sureties. They, the proposed 
sureties, executed in favour of the Court a surety 
bond. The bond recited the notice issued on the 
defendants, and the fact that the Court had allowed 
the defendants to furnish security. Then the bond 
stated that the executants made themselves per- 
sonally liable t> the extent of Rs. 860, that is, for 
the amount that might be decreed against the de- 
fendants, and the ‘sureties promised to pay the 
same in case the decretal amount be not realised 
from the judgment-debtors. The Court on a fav- 
ourable report from the Sheristadar as to the 
solvency of the respondent and the other co-execut- 
ant, accepted them as sureties and withdrew the 
order for attachment before judgment. The suit 
was decreed in full against the defendants. The 
appellant first executed his decree aguinst the prin- 
cipal judgment-debtors and attached the lorry which 
was sold by the Court in execution. It fetched 
Rs. 100 only at the Court sale. The appellant 
could not realize anything more from the princi- 
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pal judgment-debtors who had been adjudicated 
insolvents on their own application, The appellant 
then applied for proceeding against the respondent, 
one of the sureties. The substantial objection 
raised by the respondent was that the Court went 
beyond jurisdiction in asking for sacurity for the 
decretal amount under the provisions of O. XX XVIII, 
r. 5, Civil Procedure Code, and as the bond execut- 
ed has gone beyond the terms of the said rule, it 
could not be enforced in execution proceedings: 

Held, that O. XXXVII, r. 5, no doubt contem- 
plates security for the production in Court of the 


property sought to be attached before judgmentor | 


its value at a future time when called upon and 
the amount of the security demanded should ordi- 
narily be commensurate with the value of the pro- 
perty sought to be attached, but the object of the 
legislature for providing for attachments before 
judgment is to secure the prospective decree-holder 
in matter of realisation of the money that may be 
eventually found by the Court to be due to him. 
Having regard to the object of the provisions for 
attachment before judgment, the Court in making a 
demand for and in taking security for the pro- 
spective decretal amount might have acted at most 
in an irregular manner in the exercise of its juris- 
diction, In that view of the matter the remedy of 
the defendants was to point out to the Court the 
irregularity in the notice, which by its terms 
demanded security from them of the decretal 
amount, when they appeared to show cause in 
pursuance of the same, and if the Court still in- 
sisted on the said security, to proceed to a higher 
tribunal. 

` Held, also, that the respondent having executed 
the surety bond in the form he had done, could 
not raise the objection which he has raised in this 
cas2 in the course of execution proceedings started 
peers him under the provisions of gs. 145 of the 

ode, 

A. from appellate order of Additional 
District Judge, Howrah, dated February 13, 
1935. 

Mr. Apurbadhone Mukherji, for the Ap- 

sellant. 

Messrs. Chandra Sekhar Sen and Pulin 
Behary Das, for the Respondent. 


Judgment.-—This appeal is on behalf of 
the decree-holder and arises out of proceed- 
ings started under s. 145, Civil Procedure 
Code, against the respondent, a surety. 
The appellant instituled a suit in the year 
1929 on a promissory note against two per- 
sons, Krishna Chandra Roy and Hiralal 
Roy. The claim was laid at Rs. 759-6-0 in 
the plaint. He thereafter applied for 
attachment before judgment of a motor 
lorry belonging to the said defendants. On 
November 13, 1929, the Court issued on 
them, the Roys, a notice to show cause why 
the said motor lorry should not be attached 
before- judgment or they should not furnish 
security to the extent of Rs. 860 to cover 
the decree, if any, that may be passed 
against them. The said defendants appear- 
ed and offered to furnish security. They 
proposed the respondent and another person 
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as sureties and the respondent and another 
person agreed to stand as sureties. They, 
the proposed sugeties, executed in favour of 
the Court a surely bond dated November 
30, 1929. The bond recites the notice dated 
November 13, 1929, issued on the defend- 
ants, end the fact that the Court had allowed 
the defendants to furnish security. Then 
the bond states that the executanis make 
themselves personally liable to the extent of 
Rs. 860, thatis, for the amount that might 
be decreed against the defendants, and the 
sureties promise to pay the same in case 
the decretal amount be not realised from 
the judgment-debtors. The Court on a 
favourable report from the Sheristadar as 
to the solvency of the respondent and the 
other co-executant, accepted them as sureties 
and withdrew the order for attachment 
before judgment. On June 4, 1930, the suit 
was decreed in full against the defendants. 
The appellant first executed his decree 
against the principal judgment-debtors and 
attached the lorry which was sold by the 
Courtin execution. It fetched Rs. 100 only 
at the Court sale. 
The appellant could not realise anything 
more from the principal judgment-debtors 
who have been adjudicated insolvents on 
their own application. The appellant then 
applied for proceeding against the respond- 
ent, one of the sureties. The substantial 
objection raised by the respondent is that 
the Court went beyond jurisdiction in 
asking for security for the decretal amount 
under the provisions of O. XXXVII, r. 5, 
Civil Procedure Code, and as the bond 
executed has gone beyond the terms of the 
said rule, it cannot be enforced in execution 
proceedings. This objection was overruled 
by the learned Munsif who allowed execu- 
tion to proceed against the respondent. 
The learned District Judge on appeal, 
however, has accepted the said objection. 
He has further held that if the bond is to 
be regarded as one for the production in 
Court of the lorry or its valuein cash, for 
which purpose only a bond could be taken 
under the provisions of O. XXXVII, r. 5, 
there was no breach of the bond, as the 
lorry was actually brought in Court under 
the process of the Court and ultimately sold. 
He accordingly dismissed the execution. 
Against this order passed by the learned 
District Judge the decree-holder has pre- 
ferred this appeal. I do not follow the 
last-mentioned reasons of the learned Dis- 
trict Judge. If the bond is not for. the 
production of the lorry or its value in Court, 
1 do not see how it can be regarded ag 
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such. In proceeding in the aforesaid 
manner the learned District Judge in 
my view has proceeded upon a hypothetical 
‘ease. He cannot make a new bond for the 
parties. The bond contains only one under- 
taking by the sureties, namely to pay the 
decretal amount to the decree-holder in a 
certain contingency, and the only question 
is whether the said undertaking can be 
enforced in execution. . 

The bond in its express terms is for the 
performance of a prospeclive decree that 
may be passed eventually against the de- 
fendants, Krishna Chandra and Hiralal 
Roy, and the sureties have by the terms of 
the security bond made themselves person- 
ally liable to the extent of Rs. 860. The 
case prima facie falls within s. 145 of the 
Code and the appellant has the prima facie 
right to enforce his remedies against the 
respondent in execution proceedings. It is 
said, however, that the surety bond is void 
being taken by the Court -in excess of its 
‘powers. The notice of the Court issued on 
‘November 13, 1929, on the defendants was 
also to show cause why they should not 
furnish security to the extent of Rs. 860 
which amount was estimated to cover...... 
the amount of the decree. The sureties 
undertook to pay the emount of the decree 
that may eventually be passed against the 
defendants to the extent of Rs. 860. The figure 
was fixed at Rs. 860 apparently on the basis 
that the claim being laid at Rs. 759-6-0, 


the decree including costs could not exceed | 


that amount. The order for attachment 
‘before judgment was withdrawn as the 
respondent and-another person stood sureties 
and gave an undertaking to pay the 
-amount of the decree that may be passed 
‘eventually in case the defendants could not 
‘pay. There was accordingly good considera- 
tion for the bond. It is, however, argued 
that the Court can only demand security 
from the defendants under O. XXXVII, 
r. 5, for the production in Court of the 
property sought to be attached or its value, 
‘and to place it at.the disposal of the Court 
‘when called upon, and it is said that when 
‘in the notice it made a demand on the de- 
fendants to furnish security for the 
estimated amount of the decree that may 
eventually be passed, it acted beyond its 
powers and without jurisdiction and the 
‘bond in question cannot be enforced. 
Order XXXVII, r. 5, no doubt contemplates 
security for the production in Court of the 
property sought to be attached before judg- 
mert or its value at a future time when 
. called upon and the amount of the security 
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demanded should ordinarily be commen- 
surate with the value of the property sought 
to be attached, but the object of the legis- 
lature for providing for attachments: before 
judgment is to secure the prospective 
decree-holder in matter of realisation of thé 
money that may be eventually found by the 
Court to be due to him. 

Every act done by a Gourt in contraven- 
tion of the provisions of a statute is not 
necessarily beyond jurisdiction or a nullity. 
It may be an irregularity. In cases of 
contravention of statutory provisions, no 
hard and fast line can be laid down for 
demarcating between acts which are 
nullities and acts which are irregularities 
but this much can be said, as was laid down 
by Mookerji, J., in delivering his judgment 
in Ashutosh Stkdar v. Behary Lal Kirtania 
(1), that the question must be determined 
keeping in view the nature, scope and 
object of the provisions of the statute con- 
travened. Having regard to the object of 
the provisions for attachment before judg- 
ment, which I have indicated above, I 
hold that the Court in making a demand 
for and in taking security for the prospec 
tive decretal amount may have acted at 
mostin an irregular manner in the exercise 
of its jurisdiction. In that view of the 
matter the remedy of the defendant was to 
point out to the Court the irregularity in 
the notice issued on November 13, 1929, 
which by its terms demand security from 
them of the decretal amount, when they 
appeared to show cause in pursuance of the 


“same, and if the Court still insisted on the 


said security, to proceed to a higher tribunal, 
and the respondent having executed the 
surety bond in the form he has done can- 
not in my judgment raise the objection 
which he has raised in this case in the 
course of execution proceedings started 
ugainst him under the provisions of s. 145 
of the Code. For these reasons I set aside 
the order of the learned District Judge and 
restore that of the Munsif. The execution 
against the respondent must proceed from 
the stage at which it was left, but the 
amount must be limited to Rs. 860. The 
appellant will have his costs of this Court 
and of the lower Appellate Court from the 
respondent. Hearing fee is assessed at one 
gold mohur. 


D. > Order set aside. 
2) 35 C 61; 6 CL J 320;110 W N 1011 (FB) 
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ALLAHABAD HIGH COURT 
f Special Bench 
Miscellaneous Application No. of 1935 
February 24, 1935 
SULAIMAN, C. J., THOM AND BENNET, JJ. 
In re RANJIT SINGH—APPLICANT 

Legal practitioner- Counsel and client—Relation 
between—Clear written contract between client and 
Advocate regarding fees, etc.—Necessity of— Duty of 
Advocates to keep complete and accurate accounts. 

When a litigant comes to engage a Counsel, 
very often he is uneducated if not illiterate, and 
in many cases he is not familiar with the practice 
and procedure of Courts. On the other hand, 
Counsel are ina position to realize fully the im- 
portance and value of written contracts and are, 
therefore, expected to keep written records of the 
terms of their engagement. This is particularly 
important in theirown interest lest there should be 
any misunderstanding or dispute unnecessarily 
arousing suspicion. 

When an Advocate enters into a contract with 
his client, it is appropriate that in order to avoid 
any future misunderstanding as tothe amount of 
the fees tobe cnarged for varicus works, there 
should be a clear written contract between the 
parties and the amount charged should be clearly 
mentioned and agreed to by the client. Receiving 
a large sum on account, without settling the exact 
fees charged for various works to be done, may in 
certain cases be unfair to the client and may 
cause an adverse reflection on the Counsel con- 
cerned, Advocates keep clerks and maintain 
offices, and do the work of both Counsel and solici- 
tors; It is, therefore, their duty to keep complete 
and accurate accounts, which should be available 
to their clients who entrust them with money, 


Sulaiman, C.J—Thakur Ranjit Singh 
has filed a complaint against Mr. Carleton, 
Advocate, praying that an inquiry may 
be ordered into his complaint regarding 
the Advocate’s failure to render accounts 
and refund the balance due. According 
to the petitioner, his son was convicted 
under s. 302, Penal Code, and Mr. Carleton 
conducted the case in the original 
Court as well as in the High Court, and 
later advised him to appeal to the Privy 
Council, that the petitioner in three instal- 
ments deposited Rs. 1,600 as approximate 
expenses, and that he was assured all 
along that proceedings of the appeal were 
going on. His son died in July 1934, 
upon which the petitioner informed the 
Counsel to discontinue further expendi 
‘ture. The petitioner sent many letters to 
the Advocate asking for accounts but did 
not receive any satisfactory reply and 
ultimately Rs. 355-14-0 were returned to 
him. 

The position taken up by Mr. Carleton 
in his written reply is that the petitioner 
had been told that the fees and expenses 
would probably amount to something 
petween Rs, 2,000 and Rs. 3,000 and not 
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merely Rs. 1,600 that the main point in 
appeal was to be that fresh evidence had 
come to light, that the evidence of these 
fresh witnesses had been recorded by Mr. 
Mason, the Committing Magistrate, and 
forwarded by him to Mr. Nethersole, the 
District Magistrate of Bareilly, that this 
evidence was not easily traceable, that in 
addition to sending instructions to a Bar- 
rister in London hs also sent £60 to a 
solicitor, that the Advocate interviewed 
Mr. Mason and Mr. Nethersole at Luck- 
now and Bareilly, that at the request of 
the petitioner, the Advocate also inter- 
viewed the accused in the Fyzabad jail, 
that at the request of the petitioner the 
Advocate saw Lt.-Col. Palmer, the Ins- 
pector-General of Prisons, at Naini Tal 
to represent to him the illness of the ac- 
cused that when demand was made for 
accounts in August 1935 the Advocate 
endeavoured to go into the matter of -ac- 
counts but found that all the correspon- 
dence had gone emissing from his office 
and careful search was made by him and 
others repeatedly but in vain, the neces- 
sary details being missing a rough and 
ready calculation was made and an esti- 
mated sum of Rs. 355-14-0 was consider- 
ed due to the petitioner and, therefore, 
refunded, that the next thing that the 
Advocate heard about this matter was 
the Chief Justice’s communication dated 
August 20, 1935, and that the delay of 
three months in sending a detailed reply 
to the Chief Justice's communication was 
due to the fact that the Advocate had 
purposely refrained from replying as he 
desired to ascertain whether there was 
a conspiracy to defame him, and if so, 
who were at the bottom of it. A state- 
ment of account has been filed accord- 
ing to which Rs. 733-5-0 have been charged 
as fees for the various interviews. There 
js no receipt or correspondence between 
the Counsel and the client which would 
show whether any fee had been agreed 
upon for ihe interviews, and if so, how 
much; nor is there any method by 
which the reasonableness of the charge 
for work which is not sirictly speaking 
professional can be ascertained. We have 
nothing but the conflicting versions of 
the two parties. 

When a litigant comes to engage a Coun- 
sel, very often he is uneducated if not 
illiterate and in many cases he is not 
familiar with the practice and procedure 
of Courts. On -the other hand, Counsel 
are in a position to realise fully the ime 


* 
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-portance and value of written contracts 
and are, therefore, expected to keep writ- 
ten records of the terms of their engage- 
ment. This is particularlye important in 
their own interest lest there should be any 
misunderstanding or dispute unnecessarily 
arousing suspicion. We are of the opi- 
nion that when an Advocate enters into 
a contract with his client it is appro- 
priate that in order to avoid any future 
misunderstanding as to the amount of the 
fees to be charged for various works, 
there should be a clear written contract 
between the parties and the amount 
charged should be clearly mentioned and 
agreed to by the client. Receiving a large 
sum on account, without settling the exact 
fees charged for various works to be done, 
may in certain cases be unfair to the client 
and may cause an adverse reflection on 
the Counsel concerned. Advocates keep 
clerks and maintain offices, and do the 
work of both Counsel and solicitors. It 
is, therefore, their duty to keep complete 
and accurate accounts which should be 
available to their clients who entrust them 
with money. It would increase the dignity 
of the profession as well as ils purity if a 
common practice grew up under which 
the exact terms of the contract of engage- 
ment of Counsel were reduced into writing, 
preferably signed by the client, and main- 
tained in the Advocate’s office. Such a 
contract would make it impossible for any 
dispute or misapprehension to arise later. 

In the present case the two versions 
differ, and there is no documentary eyi- 
dence either way. In the absence of any 
sufficient materials before us for deciding 
whether the client was really under a mis- 
apprehension as to the amount of fees 
that would be charged for the work done 
out of Court, we cannot, but dismiss this 
application. 


N. Application dismissed. 
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Nature of order to be passed—Rent decree—Ques- 
tion as to compliance or non-compliance with s. 148-A 
(9), if can be raised subsequently—Sutt to declare 
decree a nullity—Whether lies. 

The deposit which is required to be made under 
the provisions of proviso (b) to sub-s. (3), s. 174, 
Bengal Tenancy Act, has to be made not along 
with the application under s. 173 (3), but has to be 


-made before that application is allowed, that is to 


say, the proper time for the Court to call for the 
deposit under that provision is after the Court has 
come to the conclusion that the sale ought to be 
set aside. Then the Court should make a condi- 
tional order requiring the applicant to put in the 
money required under the said provisions within 
certain time and on the money being put in, make 
the final order setting aside the sale, but in de- 
fault to reject the application. 

When a decree is passed in a rent suit it be- 
comes final as between the parties. The question 
of compliance or non-compliance with s. 148-A, 
sub-s. (9) cannot be raised at the stage of appeal. 
Even a suit to have the decree declared a millity 
will not lie. Bindeswarit Charan Singh v. Bageshwarit 
Charan Singh (1), relied on. 

O. R. from an order of the District Judge, 
Birbhum (Suri), dated March 7, 1935. 

Mr. Gopendra Nath Das, for the Petitioner. 

Mr. Baidya Nath Banerji, for the Oppo- 
site Parties. 

Mr. A. Quasim, for the Deputy Registrar. 

Order.—This Rule is directed against an 
order of the learned District Judge of Bir- 
bhum, dated March 7, 1935, passed in Miscel- 
laneous Appeal No. 141 of 1934. The appeal 
was directed against an order of the learned 
Muasif, dated October 4, 1934, made on an 
application filed under the provisions of 
s. 174 (3), Bengal Tenancy Act. The fol- 
lowing facts are material for the decision of 
this Rule. Opposite party No.1 was a ten- 
ant in respect of a holding held under op- 
posite parties Nos. 2 to7. On the same day 
three sets of the co-sharer landlords filed 
three suits for rent for the same period, viz., 
Suits Nos. 1608 of 1932, 1616 of 1932 and 
1628 of 1932. All these suits were filed under 
the procedure laid down ins. 148-A, Bengal 
Tenancy Act, that is to say, the co-sharer land- 
lords who had not joined as plaintiffs were 
made defendants. All the suits were taken upon 
the same day and decreed on November 29, 
1932. It does not appear that any of the 
defendants appeared and the decrees were 
ex parte. The decree in suit No. 1616 was 
executed first but opposite party No. 1 paid 
down the money and that decree was satisñ- 
ed on June 19, 1933. Then the decree in 
suit No. 1628 was put in execution on Feb- 
ruary 23, 1934, the execution case being 
No. 333 of 1934. The tenancy was sold on June 
5, 1934, and purchased by the petitioner be- 
fore me for Rs. 250. On July 4, 1934, 
opposite party No. 1, the judgment-debtor, 
filed an application under s. 174 (3), Bengal 
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Tenancy Act, to seb aside the sale. The ap- 
plication was not accompanied by a deposit 
in Court of the decretal amount. The case 
of the opposite party No. 1 was that the 
decree passed in the rent suit No. 1628 of 1932 
wasnot a rent decree and the sale was not 
a rent sale under the provisions of Chap. XIV, 
Bengal Tenancy Act. This question was 
taken up as a preliminary point by the 
learned Munsif and by his order, dated 
October 4; 1934, he held that it was a rent 
decree. He did not consider the question 


as to whether there was any irregularity in. 


‘the sale or not. The learned Munsif held 
that the decree was a rentdecree and the sale 
was a rent sale and he made an order in 
the following terms : 


“that the judgment-debtor Panchkari Mandal be 
called upon to deposit the decretal dues by October 
6, 1934 or else the application filed for setting aside 
the sele saall stand dismissed.” 


Against this order Miscellaneous Appeal 
No. 1410! 1934 was preferred by the judgment- 
debtor to the District Judge. At the time 
of the hearing of the appeal, a preliminary 
objection was taken that no appeal lay inas- 
much as the suit in which the decree was 
passed was valued at less than Rs. 50 and 
the Munsif had’ final jurisdicticn under 
s. 153, Bengal Tenancy Act. On that the 
learned District Judge treated the memo- 
randum of appeal as an application in revi- 
sion under the provisions of s. 153 and heard 
the matter as a civil motion. He held that 
the provision of s. 148-A, sub-s. (9), was a 
‘mandatory provision, that the co-sharer 
landlords, plaintiffs in suit No. 1628 of 1932, 
were bound to claim rent due to their share 
by only becoming co-plaintiffs in one or the 
other of the rent suits Nos. 1608 or 1616. 
He held that the decree passed in suit 
No. 1628 of 1932 was a nullity because it was 
-against the clear statutory provisions con- 
tained in sub-s. (9) of s. 148-A. He fur- 
therheld that the said decree being a nullity 
the proceedings in execution of that decree 
were nullities and the sale in execution 
thereof was a nullity. In my judgment both 
the orders of the learned District Judge 
and of the learned Munsif are wrong and 
must be set aside. The question of com- 
pliance or non-compliance with the provision 
of sub-s. (9) cannot be raised at this stage. 
After the decree had been passed in the 
rent suit No. 1628 of 1932, the decree became 
final as between the parties. Even a suit 
to have a decree declared zs a nullity 
would not lie. Thisis what I gather to he 
the principle laid down in Bindeswart Cha- 
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ran Singh v. Bageshwari Charan Singh (1)- 
For these reasons, I hold that the decision 
of the learned District Judge is erroneous. 
I do also hold ehat the order passed by the 
learned Munsif is erroneous. 4 

Apart from the dissentient note in one of 
thejudgments of this Court, the course of 
decisions of this Court is that the deposit 
which is required to be made under the 
provisions of proviso (b) to sub-s. (3), s. 174, 
Bengal Tenancy Act, has to be made not 
along with the application under s. 173 (3), 
but has to be made before that application is 
allowed, that is to say, the proper time for 
the Court to call for the deposit under that 
provision is after the Court has come to 
the conclusion that the sale ought to be set 
aside. Then tke Court should make acon- 
ditional order requiring the applicant to put 
inthe money required under the said pro- 
visions within certain time and on the 
money being put in, make the final order 
setting aside the sale, but in default, to re- 
ject the application. I accordingly set aside 
the orders of both the Courts below, and 
in substitution of the order of the learned 
Munsif, make the following order : that the 
learned Munsif is to go into the merits of 
the controversies between the parties, and if 
he is of cpinion that the sale ought to be 
set aside, he will then make an order requir- 
ing the deposit of the decretal amount to be 
made by the applicant within a certain time. 
If the applicant complies with the order, the 
final order for setting aside the sale will be 
made. Ifthe order is not complied with, the 
final order will be to dismiss the application. 
If the Court comes to the conclusion that the 
sale ought not to be set aside, no such prelimi- 
nary order is to be made. The result is that 
the Rule is made absolute on these terms, 
and the case is sent back to the learned 
Munsif for trial on the merits. There will be 
no order for costs of this Court. 

N. Rule made absolute. 

(1) 40 C W N 289; A I R 1936 P O 46; 160 Ind.'Cas. 
68; ay O W N 127; (1936. M W N 321, (1936) O 
LR67;8 R POLO; 17; P LT 28; 2 B R223; 43 L 
W 159; 70 M L J 122; (1936) ALJ 104; 620 LJ 521; 
38 Bom. L R 339 (P. C.). 
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COLDSTREAM,; J. 
EMPEROR —PRosEcuUToR 


versus 
ATTA ULLAH SHAH BUKHARI— 
RsePonDENT. ae 
Criminal Procedure Code (Act V of 1898), s. 561-4, 
—Inherent power of High Court to expunge remarkg 
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in lower Court's judgment—Nature of — J urisdiction 
how to be exercised—Remarks of damaging character 
and wholly irrelevant to point—Deleting of —Commun- 
al case—Duty to see that language in judgment does 
not promote communal enmityg-Criminal trial— 
Evidence—Absence of prosecution in Court, if evt- 
dence. 

The inherent power ofa High Court to expunge a 
portion of a judgment -cf an inferior Court is un- 
bounded by the law, which expressly gives the Court 
authority to make such orders as may be necessary 
to prevent abuse of the process of any Court or 
otherwise to secure the ends of justice. On the other 
hand, this jurisdiction has always been regarded 
by the High Courts as one of an extraordinary char- 
acter to be exercised with care and caution in.ex- 
ceptional cases, because, it is of the utmost importance 
to the administration of justice that Courts should be 
allowed to perform their functions freely and fear- 
lessly and without undue interference by the High 
Court, and because, in weighing evidence and in 
arriving at conclusions on questions of fact, lower 
Courts have often to make remarks which reflect 
adversely onthe character of witnesses. In the 
matter of Daly (1), followed. Amar Nath v. Empe- 
ror (2) and Banarsi Das v Emperor (3), referred 
to. [p 627, col. 1.] 

It isthe duty of the High Cort, in order to pre- 
vent abuse of the process of the Oourts and secure 
the ends of justice, to delete passages commenting 
adversely upon a person whois not a party to the 
proceedings end has not had a fair opportunity of 
being heard, and also to delete such passages when 
they are based upon no evidence or evidence not 
properly upon the record. But the exercise of the 
power should not in practice be extended beyond the 
limits adopted hitherto. (|p. 628, cols. 1 & 2. 

The power can be used to delete passages which, 
though based on evidence, damage the character of 
a person, are wholly irrelevant to any point in issue 
and which, a Court has unnecessarily gone out of its 
way to include in a judgment. Further where its 
notice has been drawn to a judgment which appears 
to it to be couched in language injudicious and un- 
called for, the High Court canand ought to express 
its opinion in the matter whether any passage is or 
is not ultimately expunged. Tejumat v. Emperor (6), 
referred to. [p. 628, col. 2.] 

The proceedings in Courts and the language of 
their judgments should not themselves promote the 
feelings of enmity, the promotion of which by others 
it ie — duty io punish under the law. [p. 628, 
col. 2. 

The fact that there was no prosecution in Court 
is not evidence that no action whatever was 
taken. [p, 629, col. 1.] 

Cr. Misc. from the judgment of the Sessions 
Judge, Gurdaspur, dated June 6, 1935. 

Mr. Ram Lal, for the Crown. 

Messrs. Mazhar Ali Azhar and Muham- 
mad Sharif, for the Respondent. 

Judgment.— This judgment will dispose 
of the two petitions for revision Nos. 182 
and 225 of 1935. In 1891 (I take the 
date and the following historical facts 
here stated from ‘Chiefs and Families 
of note in the Punjab,’ published under 
the order of the Punjab Government) 
Mirza Ghulam Abmad of Qadian in Gur- 
daspur District, a grandson of Ghulam 
Murtaza, (a General of the Sikh Darbar) 
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founded a religious movement and pro- 
claimed himself to be the promised 


Messiah of the Muslim Faith. He won 
over a large number of people to his 


‘tenets and his followers, who were known 


as Qadianis, Mirzais or Ahmadis, numbered 
some hundreds of thousands in the Punjab 
and elsewhere. The Mirza was the author 
of many works in Arabic, Persian and 
Urdu in which he combated the doctrines 


of Jahad. ‘His life, to quote the book 
mentioned: 
“was for meny years a stormy one as he was con- 


stantly involved in disputes and litigation with his 
religious opponents. By the date of his death, which 
took place in 1908, he had attained a position in 
which he commanded the respect even of those who 
disagreed with his views.” 

He was succeeded as head of the sect 
by Maulvi Nur-nd-Din, on whose death, in 
1914, Mirza Ghulam Ahmad’s son Mirza 
Bashir-ud-Din Mahmud Ahmad was, elected 
as his spiritual successor or Khalifa. The 
number of people professing the Qadiani 
creed has increased considerably. Their 
headquarters remain in Qadian, the whole 
of which, according to the defence evidence, 
belongs to the Mirza Sahib’s family in 
proprietary rights. Of the population of 
Qadian, about 9,000, some 8,000 are said 
to be Qadianis by religion, the other 
Muhammadans numbering 400 or 500. 
The Khalifa and his disciples naturally 
exercise great influence in Qadian and are 
in a position to bring strong social pressure 
to bear upon individual residents of the 
town. It is not disputed that from the 
time when the new religion was founded 
the claim of the Mirza Sahib to be the 
promised Messiah has offended and been 
resented by the orthodox Muhammadans, 
between whom and the Qadianis there has 
been constant friction evidenced by pub- 
lished writings, often of an abusive charact- 
er, on both sides, In 1923 there was a 
conference of orthodox Muhammadans at 
Qadian, which was brought to an end by 
trowdyism. In 1934 the Ahrars, a body of 
Muhammadans, who take an aciive in- 
terest in the spread of their religion, and 
some of whom had recently settled in 
Qadian, decided to hold another conference 
in Qadian. At that time dissension bet- 
ween them and the Qadianis had reached 
an acute stage. The Ahrars obtained 
permission from one Jshar Singh, a resi- 
dent of Qadian, to hold it on land in his 
possession, but the Qadianis prevented 
this by building a wall on the village 
land round the site. Unable to find another 
site in Qadian, the Ahrars arranged for 
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the conference to beheld on the play- 
ground of the Dayanand  Anglo-Vedic 
High School premises in Rajada, a village 
a mile from Qadian. Here the conference 
began on October 21,1934, on the even- 
ing of which day Sayyed Atta Ullah Shah 
Bukhari, the president, addressed an 
audience of many thousands for five hours. 
Foy making this speech, which was a 
bitter attack in scurrilous language upon 
the Qadianis, their leaders and their 
religion, Sayyed Atta Ullah Shah was 
prosecuted under s.153-A, Indian Penal 
Code. At his trial he pleaded that his 
speech had been wrongly reported and «hat 
his intention had been to spread the true 
religion of Islam. 

It was pleaded by his Counsel that his 
object was to put an end to a reign of 
terror prevailing in Qadian, where all 
sorts Qf crimes were being committed and 
where an independent administration 
had been set up by the Mirzais, who had 
their own Courts of Justice. Much evi- 
dence was produced to prove the truth 
of this assertion as well as evidence to 
show that Mirza Ghulam Ahmad had used 
abusive language towards those who comb- 
ated his doctrines, Mirza Bashir-ud-Din 
Mahmud was called as a defence witness 
and subjected toa lengthy examination. 
A mass of wholly irrelevant evidence 
relating to the tenets of the two religions 
was brought on to the record, and in 
the pretence of a plea of justification, 
i attack upon H Qadianis and their 
religion was continued in Court. Sayyed Atta 
Ullah Shah was convicted and ENR 


to six months’ rigorous imprisonment. 
He appealed. The learned Sessions 
Judge, Gurdaspur, found it proved 


that Sayyed Atta Ullah Shah's intention had 
been to criticise the Mirza Sahib and 
his followers and also to rouse his hearers 
to take action against the Qadianis and 
redress their own wrongs, but that he had 
“said things which could have no other 
effect but to rousehatred of the Ahmadis 
im the minds of his hearers,” that “the 
professions of peace in his speech alter- 
nated with abuse and wit of a very low 
order, which could only induce the audience 
to hate the Ahmadis,” and that he had 
gone beyond the bounds of legitimate 
criticism and was, therefore, liable under 
the law. It is to be presumed that he 
found that the explanation to s. 158-A, 


had no application. AM the same time 
he found that the speech contained 
passages which might be called very 
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just criticism of the doings of the Mirza. 
He maintained the conviction but to quote 
his judgment, 

“taking into accoypt the conditions obtaining in 
Qadian and the extreme resentment which the 
millions of Mahammadans of India experienced on 
being called unbelievers and swines and their women 
being compared to bitches,” 

he considered that the offence committed 
was merely technical and reduced the sen- 
tence to imprisonment for the day. In the 
course of his judgment the learned Judge 
referred to a number of incidents in 
Qadian about which evidence had been 
produced in defence to prove the truth of the 
allegations in the speech about the state 
of affairsin that place and made obser- 
vations derogatory to the Khalifa and his 
followers and condemning the behaviour 
of the Government authorities. He delivered 
judgment cn June 6, 1935. The Crown did 
not apply for an enhancement of the sen- 
tence, a course which would have laid the 
Sessions. Judge’s judgment open to revision 
from all points of view but on August, 
9, the Government Advocate presented 
the petition No. 182 asking this Court, in 


exercise of its powers under s. 561-A’ 
Criminal Procedure Code, to expunge 
certain of these observations from the 


judgment on the ground that they were 
not based on evidence, were without 
foundation and were untrue in fact, and 
cast a serious reflection upon Government. 
The petition also prayed that: 

“in any case, if necessary, the case be remitted for 
further enquiry so asto afford an opportunity to 
Government to show that theremarks of the learned 
Sessions Judge were without foundation and 
substance.” 


A month later, Captain Mirza Sharif 
Ahmad, brother of Mirza Bashir-ud-Din 
Mahmud, submitted the petition No. 225 
asking for a large portion of the judgment 
to be expunged on the ground that the 
retention of it would be an abuse of the 
process of the law, and a denial of justice 
to the petitioner, who was not a party to 
the case and was not in a position to 
produce evidence to rebut that put forward 
by Sayyed Atta Ullah Shah in defence. 
The petition No. 182 was accompanied by 
an affidavit by the Chief Secretary to 
Government denying the truth of the 
observations of the Sessions Judge and 
stating the true facts. The petition No. 
225 was also accompanied by an affidavit 
by the petitioner disputing the correctness 
of the observations objected to and des- 
cribing the judgment as more offensive 
than the speech for which Sayyed. Atta 
Ullah Shah was prosecuted. The Crown 
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had given notice to Sayyed Atta Ullah 
Shah of its petition and as some of 
the passages sought to be expunged, put 
forward grounds for thee leniency with 
which he had been treated, his Counsel was 
permitied to reply to the argumenis ad- 
dressed to me in support of both petitions. 
That a High Court has an inherent power 
to expunge a portion of a judgment by 
an inferior Court is now beyond dispute, 
and this power has been frequently 
exercised by this Court, since s. 56l-A 
was inserted in the Criminal Procedure 
Code in 1923. The power is unbounded 
by the law, which expressly gives the 
Court authority to make 

“such orders as may be necessary to prevent abuse 


of the process of any Court or otherwise to secure the 
ends of justice.” 


On the other hand, this jurisdiction has 
always been regarded by the High Courts 
as one of an extraordinary character to be 
exercised with care and caution in excep- 
tional cases, because as was observed by 
Tek Chand, J., in In the matter of Daly 
(1), it is of the utmosi importance to the 
administration of justice that Courts should 
be allowed to perform their functions 
freely and fearlessly and without undue 
interference by this Court and because, 
in weighing evidence and in arriving at 
conclusions on questions of fact lower 
Courts have often to make remarks which 
reflect adversely on the character of wit- 
nesses. The judgmentsin Amar Nath v. 
Emperor (2), and Banarsi Das v. Emperor 
(3), and In the matter of Daly (1), to which 
reference has been make above indicate 
the principles upon which this Court has 
acted in expunging objectionable passages. 
In Amar Nath v. Emperor (2), a Sessions 
Judge had observed in his judgment that 
a witness, a Police Officer, had been guilty 
of perjury. The remark was based upon a 
Police diary which was not properly upon the 
record and in ordering the passage contain- 
ing it to be expunged, Fforde, J., observed 
that a Judge hadno right to test evidence 
in Court by material woich has not been 
properly made legal evidenite, and that 
if the Judge considered that the witness 
had died, he should have asked him 
“for an explanation before charging 
him with the crime of perjury. In Banarsi 
Das v. Emperor (3), which was also decided 


(1) 9 Lah. 269; 109 Ind. Oas. 812; A IR 1928 Lah. 
740; 29 Or, L J 620; 29 P L R 461. 

(2) 5 Lah. 476; 85 Ind. Cas. 143; A IR 1925 Lah. 187; 
26 Or, L J 463. 

(3)°6 Lah. 166; 89 Ind. Cas. 270; A IR 1925 Lah. 
892; 26 Cr. L J 1326. 
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by Fforde, J., a passage in the judgment of 
a Magistrate was expunged on the grounds 
thatit would bea denial of justice to allow 
the reflections made upon the character of 
a person to stand where the person is nei- 
ther a witness nor a party to the proceed- 
ings, and has had no opportunity of being 
heard, and where the reflections are based 
upon no legal evidence. In In the matter 


‘of Daly (1), a Magistrate had remarked in 


his judgment that he was convinced that 
Daly and other clerks employed with him 
had been sharing misappropriated money 
and that Daly had been neglecting his 
duties in a reckless manner. Daly had 
been in the witness-box and cross-examined 
at great length and no questions had been 
put to him by either Counsel or by the 


Court from which it could be inferred that 


he was privy to the offence for which the 
being tried. The learned 
Judge found that there was no justification 
for holding that Daly had shared the 
money with the accused and other clerks, 
and he expunged the remarks to this effect. 
He found on the other hand that there was 
evidence from which the inference that 
Daly was grossly negligent in the discharge 
of his duties could have been drawn, and 
he declined to expunge the Magistrate’s 
remark about his carelessness, observing 
that he could only order its expuanction if 
he came to the conclusion that it was wholly 
unwarranted by the record, which he was 
unable to do. 


A similar view was expressed by Sulai- 
man, J., in Panchanan v. Upendra Nath 
(4), in ordering certain objectionable words 
to be expunged from the judgment of a 
Sessions Judge. While observing that he 
saw no reason why the inherent power 
possessed by the High Court, emphasized 
by s. 561-A, should not comprise a power to 
order a deletion of passages which are either 
irrelevant or inadmissible, and which ad- 
versely affect the character of persons be- 
fore the Court, the learned Judge went on 
to add that such jurisdiction can be ex- 
ercised only when there is no foundation 
whatsoever for the remark objected to, and 
not where it isa matter of inference from 
evidence. The question what principles 
should be applied in dealing with an ap- 
plication by a witness to have certain re- 
marks against his character made by a 
Sessions Judge expunged from the judgment 
was discussed by a Division Bench of the 


4) 49 A 254; 98 Ind. Cag. 719; AIR 1927 Al. 193; 
Hee L J 1407; 25 A LJ 100. | 
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Sind Judicial Commissioners Court in 
Muhammad Hussain v. Emperor 118 Ind. 
Cas. 747 (5). The application had been 
made by a Deputy Superintendent of 
Police. The conclusions arrived at by the 
Bench were expressed as follows: 

“Obviously if an unjustifiable attack bemade on 
@ person who has had no opportunity of being 
heard in his own defence, and the remark is ir- 
relevant and separable, it can and should be ex- 
punged, especially if he is neither a party nor a 
witness. But it is not so easy to expunge remarks 
which though unjustified are relevant, and we do 
not think that it is possible to delete them unless 
they are separable, that is to suy if they form an 
integral part of the argument. A Judge or Magis- 
trate is bound to record reasons for his decision 
and even in the interests of justice we cannot de- 
lete those reasons and leave the decisions without its 
reasoned basis, We must operate, but we must not 
kill the patient...The prosecution sought to prove a 
confession and the production of property, and if 
that evidence had been accepted, the Court was 
bound to convict. The learned Sessions Judge re- 
fused to believe the zomindar who swore to the 
confession, and gave his reasons. But the zamind- 
ar's word was confirmed by that of the Deputy 
Superintendent of Police who had heard the con- 
fession and seen the production. Logically then 
he Sessions Judge was bound to express his opi- 
nion of the Deputy Superintendent of Police, and 
he did so. We do not agree with his view, but 
since we cannot say that the remarks were irr- 
levant or expunge the passage without ruining 
the argument, we cannot legitimately interfere... 
We think we are justified in taking the view 
which we have indicated above that passages must 
only be deleted if they are irrelevant and do not 
form an integral part of the judgment.” 

In dismissing the application the learned 
Judges expressed the opinion that the re- 
marks made against the applicant were 
wholly unjustified. In 1923 another Division 
Bench of the Sind Court, in dismissing a 
similar application, allowed the judgment to 
stand subject to the comment that, in its 
opinion, the strictures made in the passage 
objected to exceeded anything which had 
been justified by the record and ought not to 
have been made until an explanation of the 
person adversely affected had first been 
heard. The learned Judges also observed 
-that the learned Additional Sessions Judge 
had permitted himself to use language 
which was injudicious and uncalled; for: 
Tejumal v. Emperor (6). These judgments 
are ample authority for holding that it is 
the duty of the High Court, in order to pre- 
vent abuse of the process of the Courts 
and secure the ends of justice, to delete 
passages commenting adversely upon a per- 

(5) 118 Ind. Oas. 747; A IR 1929 Sind 243; (1929) 
Cr, Vas. 537; 30 Cr. L J 970; 238 L R 432; Ind. Rul, 
(1929) Sind 203. 

(6) A I R 1933 Sind 91; 278 L R 30; 142 Ind. Cas. 
587; (1933) Cy, Cas, 219; Ind. Rul. (1933) Sind 105; 34 
Or. L J 367, 
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son who is not a party to the proceedings 
and has not had a fair opportunity of being 
heard, and also to delete such passages 
when they are “based upon no evidence or 
evidence not properly upon the record. 
But with due respect to the learned Judges 
whose judgments indicate that the power 
to expunge is limited to such cases, and 
while agreeing again with due respect, with 
the view expressed by Ferrers, J. G. in the 
case last cited, that it is desirable that a 
judgment once delivered should remain in 
the shape in which it was originally publish- 
ed, and averse as I am from extending in 
practice.the exercise of our peculiar power 
beyond the limits adopted hitherto, I must 
say that there appears to me no good reason 
why it should not. be used to delete pas- 
sages which, though based on evidence, 
damage the character of a person, are 
wholly irrelevant to any point in issue and 
which, a Court has unnecessarily gone out of 
its way to include in a judgment. Further, 
I have no doubt at all that where its notice 
has been drawn to a judgment which ap- 
pears to it to be couched in language in- 
judicious and uncalled for, this Court can 
and ought to express its opinion in the 
matter whether any passage is or is not ul- 
timately expunged. | 

The language of the judgment in the 
present case is in some places such as must 
tend to raise a doubt whether the learned 
Judge approached the case from a perfectly 
fair point of view. Much of it is exaggerat- 
ed. This is clearfrom some of the passages 
to which objection has been taken. As an 
instance, he describes the Qadiani creed 
in the beginning of the judgment, where 
it sets forth some facts which in the opinion 
of the Judge have a hearing on the points 
atissue as ‘new fangled. The merits or 
demerits of the Qadiani beliefs were not and 
could not in this case be a matter for the 
Court's consideration. This is unfortunate, 
and the more to be regretted because the cir- 
cumstances of the time (and this is a matter 
of common knowledge) are such as to ne- 
cessitate especial care that, in cases which 
have assumed a communal aspect, the pro- 
ceedings in Courts and the language of 
their judgments should not themselves pro- 
mote the feelings of enmity, the promotion 
of which by others, it is their duty to punish 
under the law. I come now to deal with the 
passages which the Court has been asked to 
exgunge. I take first the petition submit- 
ted by the learned Government Advocate. 
After referring to the death of one’ Mu- 
hammad Amin, who was killed in an affary 
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in Qadian, the judgment proceeds : 

“A report was made to the Police but no action 
whatever was taken. It is idle to argue that the 
murderer was acting in self-defence for this is a 
matter which can only be detefinined by the trial 
Court. Chaudhri Fatch Muhammad has, curiously 
enough, admitted in Court on solemn affirmation that 
he killed Muhammad Amin. The Police, however, 
could not take any action in the matter and it is súg- 
gested that so great is the power of the Mirza that 
no witnesses dared come forward and state the truth.” 


That Muhammad Amin died in a fight 
with Fateh Muhammad (D. W. No. 21) the 
President of the Sadar Anjuman Ahmadia 
in Qadian is in evidence. According to 
Fateh Muhammad, Muhammad Amin had 
made a murderous attack upon him, that 
is to say, he was killed while Fateh Muham- 
mad was defending himself. It appears that 
the learned Sessions Judge has based his ob- 
servation that no action whatever was taken 
solely on the fact that Fateh. Muhammad 
was not sent for trial. Now, there is no 
evidence that no action was taken. Ii is 
possible, as the learned Judge has himself 
suggested, that this was because witnesses 
were afraid of the power of the Mirza. In 
any case the fact that there was no prosecu- 
tion in Court is not evidence that no action 
whatever wes taken. The Police Officer 
whose duty it was to investigate the case 
was not, it seems, examined. The executive 
authorities were not on trial and there was 
‘no reason why they should in this case call 
evidence to show that investigation was 
made unaware as they were of the inference 
which the Appellate Court was going to draw 
from Fateh Muhammad’s evidence. The 
Chief Secretary's affidavit shows that it is 
untrue that no action was taken by the local 
authorities at Gurdaspur in connection with 
Muhammad Amin’s death. There being no 
evidence 10 support it, the remark that no 
action whatever was taken might properly 
be deleted. The removal of these words 
will, however, mutilate the judgment so as to 
render meaningless the rest of the passage 
which I am asked to expunge but 
for the expunging of which there is no gocd 
reason apparent. I, therefore leave the 
passage in the judgment with these com- 
ments which I have no doubt will satisfy 
the learned Government Advocate. The 
next passage to which the petition relates 
runs as follows (the learned Sessions J udge 
is referring to the state of affairs in 
Qadian): 

“The authorities appear to have been affected by 
an extraordinary degree of paralysis and the supreme 
authority of the Mirza in matters secular as well 
as religious was never questioned. Complaints 


were pa different occasions made to the local officials 
þut no redress was forthcoming. There are on 
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record one or two such complaints, but it is needless 
to refer to their contents and it is sufficient for the 
purposes of this case. to state that definite allegations 
of tyranny prevailing in Qadian were made and no 
notice appears to have been taken of them.” 

These remarks, the learned Sessions 
Judge based upon evidence that criminal 
and civil cases were tried by Courts con- 
stituted by the Qadiani community in 
Qadian, the procedure of which Courts was 
oased on tual followed by British Indian 
Courts, that Qadiani volunteer corps had 
been organised, and upon the absence of 
evidence that notice of complaints against 
the Qadianis was taken by the authorities. 
Here again itis contended by the learned 
Government Advocate that the remarks 
throwing discredit on ihe executive au- 
thorities are not only baseless, but that 
such evidence as is onthe record relating 
to their behaviour proves that aclion was 
taken when cognizable cases were reported. 
Tue Chief Secretary's affidavit is to the 
effect that complaints and allegations have 
always been made the subject of enquiry. 
and Government have constantly en- 
deavoured to enforce the law without fear 
or favour, that on receipt of information 
that so-called Courts had been set up in 
Qadian by the Ahmadi community, they 
had the legal position examined, that they 
were advised that the proceedings in 
criminal cases were not open to legal objec- 
tion so long as they related to the settle- 
ment of cognizable and compoundable 
cases by consent of the parties, and that, so 
far as civil cases were concerned, they 
were not open to legal objection so long as 
the reference to the Court was by consent 
of the parties and of the nature of arbitra- 
tion. Government caused the Ahmadiya 
community to be informed that the proceed- 
ings would be open to legal objection 
if tney referred to cognizable criminal cases, 
or if the so-called criminal Courts assumed 
powers of inflicting punishment which 
would bring them within the mischief of the 
law, and it was also made clear to them 
that any complaint that any of the so- 
called Courts had come within the mischief 
of the law would be fully investigated. The 
community was also advised that these so- 
called Courts should not use summonses or 
other forms which closely resembled those 
in use in Government Cours. The 
affidavit also states that the Government 
had examined the legal position in respect 
of the volunteer corps. They had informed 
the Ahmadi community that so long as 
the volunteers did not transgress the law, 
Government did not propose to take anv 
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action, but that action under the Criminal 
Law Amendment Act, 1908, would be taken 
if the activities of the volunteers brought 
them within the scope of the Act. After an 
enquiry which resulted in satisfying 
Government that musketry practice did not 
take place, Government saw no reason to 
take action either under the Criminal Law 
Amendment Act, in regard to the volunteers, 
or under the Arms Act in regard to muske- 
try practice. 

There is evidence to show that the 
Qadiani community is organised in various 
‘departments, or Nazarate, with establish- 
ments of their own, record keepers, 
copyists, ete. These departments are all 
controlled by the Sadar Anjuman of which 
Fateh Muhammed (D. W.No. 21) is the 
President. It is also proved by the evidence 
that there were Couris, criminal and civil, 
functioning in Qadian, which dealt with 
non-cognizable criminal cases and civil 
disputes between members of ihe Qadiani 
community; and that these Courts inflicted 
punishment and passed and executed 
decrees. But there is no evidence that any 
non-Qadiani was forced to submit to their 
jurisdiction, no evidence that the supreme 
authority of the Mirza, secular as well as 
regligious, was never questioned and no 
evidence that any illegal act was done by 
any of them which was brought to the 
notice of the Government, or that Govern- 
ment had shut its eyes to this state of affairs 
in Qadian, and had abstained from taking 
proper action when this was necessary. It 
is proved that there was in Qadian a 
volunteer corps, organised on the lines 
of the Boy Scout Movement armed with 
lathis and numbering according. to a 
defence witness thirty or thirty-five boys 
and men,that there were congregations of 
this body in 1932 and 1933 and that they 
were drilled asif they were armed with 
bayonets. One defence witness said he 
had seen them armed with spears. But 
there isno evidence that this force was 
used in any criminal activity or was such 
as to lay open to doubt the power of the 
authorities to enforce the law of British 
India in Qadian. The evidence is that the 
main object of the corps was to help in the 
arrangements in connection with meetings, 
ete. 

As regards the categorical statement that 
definite allegations of tyranny prevailing in 
Qadian were made, and no notice was taken 
of them, learned Counsel for the respon- 
dent- has contended that there is evidence 
of four instances (and he confesses that he 
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can point to no other instances) in which 
complaints made io the authorities passed 
unheeded. These are (1) the case of Ishar 
Singh (D. W. No. 64), (2) the case of Mehar 
Din (D. W. No. 52), (3) a report of March 31, 
1930, (D. W. No. 55-3) by Abdul Karim 
and (4) acomplaini sent to the Deputy 
Commissioner by Abdul Karim (D. Z/32). 
(1) This Ishar Singh is the man who 
had offered his land for the purpose of the 
conference. There is reliable evidence 
that the wall built round it was upon 
gorah deh land which belongs to the Mirza 
Sahib’s family. Ishar Singh says he was 
threatened with expulsion and death by 
the Qadianis. He did not himself report 
the matter atthe thana but sent his nep- 
hew and another man to do this. It is not 
proved that a report was made orthat any 
cognizable offence was reported or that 
any accused was named or that the Police 
took no action. Ishar Singh's evidence 
does not show, therefore, that tyranny was 
reported and overlooked. (2) Mehar Din’s 
evidence shows that he was able to obtain 
a decree in the Government Civil Court 
(Senior Subordinate Judge) against the 
present Khalifa in 1923. He says he was 
attacked by some of the Ahmadiyas in 
1925. His assailants were challaned and 
convicted. In 1930 he was turned out of 
Qadian by the Qadianis and his wife and 
children were beaten. He reported the 
matter to the Superintendent of Police but 
no action wastaken. He went to Batala. 
Four months later he learnt that his shop 
had been burnt but he does not know who 
burnt it. He returned to Qadian where he 
still resides. He lodged no complaint in 
Court and apparently none at the thana. It 
isnot in evidence that any cognizable 
offence had been committed or that any 
offender was named. 

On the other hand his evidence itself 
shows that the Police gave him protection 
and actually accompained him from Qadian 
to Batala. All this evidence affords no 
ground forthe learned Judge's strictures. 
(3) The report of March 31, 1930, was 
made by Abdul Karim who figures pro- 
minently inthe defence story. His evi- 
dence shows that he had instituted a com- 
plaint against Muhammad Amin and the 
present Khalifa andthe former was con- 
victed by the Government Court. Another 
complaint was dismissed. In March 1930, he 
learnt that the Qadians were about to burn 
his house and he andthe other inmates 
would be killed. He left the house “snd 
took refuge ina Sikh boarding house. 
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Next morning the Police. escorted him to 
Gurdaspur where he saw the Superintendent 
of Police. He then made the report of 
March 31,1930. A few days later he heard 
that the house had been set on fire. On 
April 23, he was returning to Batala from 
Gurdaspur (where he was being tried for 
an offence under s. 153-A, Indian Penal 
Code) when a murderous attack was made 
on him by one Muhammad Ali. Muham- 
mad Ali wounded him but killed another 
man, was tried for murder, sentenced to 
death and hanged. It is not obvious what 
action ought tohave been taken by the 
authorities on the compiaint of March 
31, 1930. The complaint indicates no 
cognizable offence, no particular action 
was asked for nor protection. But there 
is evidence that the Police gave Abdul 
Karim protection and evidence that wien 
the house caught fire the Police extinguish- 
ed the fire and started an investigation. 
Abdul Karim’s petition which I deal with 
below mentions that when he left Qadian 
the Police posted a guard at his house. 
N o paralysis of the authorities is disclosed 
ere.. 

(4). The last complaint mentioned was also 
made by Abdul Karim. It was sent from 
Batala after he had left Qadian and before 
he was injured by Muhammad Ali, In it he 
complained that two of his servants had 
been beaten, that obscene pictures had 
been posted in the office of Mubahala (a 
paper started by Abdu! Karim in 1928, 
which published articles abusing the Mirza 
Sahib, the Qadianis, and their religion), 
that filthy writings had been made on 
the walls of his house, that armed Qadianis 
had started hovering round his house, 
threatening hım with murder and that the 
Inspector of Police had proved by his conduct 
that he was not prepared to take action 
against the Qadian Caliph who on March 28, 
had delivered a provocative address and tried 
his utmost to incite his followers to kill 
him. The petition goes on to mention that 
the Police were investigating a case in 
which Qadianis had beaten the Editor of 
the Mubahala. Then it states that the 
Police Constable posted at Abdul Karim's 
house had been withdrawn. On complain- 
ing atthe thana the Petition proceeds to 
say Abdul Karim was ordered to stop 
publication of the Mubahala. That night 
AbdultKarim heard of the danger to his 
life and left his house. He gave informa- 
tioa atthe thana and the olficer in charge 
put a-guard upon his house. The petition 
aext states that the interview with the 
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showed that he was inclined to help and 


favour the Qadianis. The Superintendent 
of Police told Abdul Karim to stop the 
publication of the Mubchala, adding that 
if he did not doso, he was likely to be 
killed and that he himself was powerless. 
After that_the house had been set on fire 
and the Qadianis were daily passing reso- 
lutions that he should be killed. 

This petition, it is to be noted, was sub- 
mitted when action to launch a prosecution 
against Abdul Karim himself under s. 153-A, 
Indian Penal Code, had been taken and 
warrants had been issued against him and 
his father, his brother and the Editor of 
the Mubahala. It is in evidence that 
Abdul Karim’s house was upon a site 
claimed as their own property by the 
Qadiani family. Assuming that the local 
Police were not doing their duty properly, 
the evidence of the facts alleged is not 
evidence from which the inferences made 
by the learned Judge that the authorities 
appear to have been paralysed, that no 
redress for injury could be had, and that 
no notice appears to have been taken of 
definite allegations of tyranny prevailing 
in Qadian, could be drawn. There is no 
evidence that no action was taken by the 
Deputy Commissioner to whom D. Z-32 was 
addressed. This being so, the Sessions J udge 
ought not to have denounced the authorities 
(who were not on their trial), as he has 
done, without giving them an opportunity 
of rebutting the evidence given by witnes- 
ses called in defence. Such procedure is 
not fair. Having said this much Ido not 
think it necessary to delete this passage. 
It is true that the learned Judge has gone 
out of his way tocomment adversely upon 
a party not before the Court and that when 
the evidence is examined, it is found wholly 
insufficient to warrant these comments. But 
the facts inferred by the Judge are the 
grounds for his conclusion thatthe accused 
should be leniently treated and are impor- 
tant portions of his judgment. 

Although [ am unable to see how the 
setting up of tribunals by the Qadianis to 
decide their own disputes or the organisa- 
tion of a volunteer corps for their own legal 
purposes could possibly be regarded as 
mitigating the offence in this case, it can- 
not, I think, be said that evidence to prove 
that the authorities were lax and allowed 
the Qadianis to persecute the people of 
their town in various ways would not in 
such a case be irrelevant. | The passage 
illustrates the attitude in which the learned 
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Sessions Judge appears to. have approached 
the case and an examination of the record 
does not diminish the doubt which the 
language of many other parts of the 
judgment also must tend to raise whether 
the evidence has been properly weighed. 
No individual, however, has been singled 
out for censure and it is difficult to believe 
‘that such a judgment could in fact injure 
the authorities to any appreciable extent. 
‘For these reasons ldo not think it neces- 
sary toexpunge this passage. 

The third and last passage which the Go- 
vernment Advocate wishes to have expunged 
are the words at the end of the judgment : 
“The offence is a technical one.” The correct- 
ness of the opinion of the Sessions Judge as 
to the degree of Sayyed Ata Ullah Shah’s 
culpability is not open to re-consideration. 
It is true that the passage is not consis- 
tent with other parts of the judgmeut but 
this fact is no good reason for ordering 
it to beexpunged. I do not think it neces- 
sary to remit the case for further enquiry 
as asked for in the petition. The 
Chief Secretary’s affidavit rebuts the un- 
‘founded inference drawn in the judgment 
and further proceedings are not likely to 
prevent mere abuse of ‘the process of the 
Courts. I pess now to the petition pre- 
sented by Captain Mirza Sharif Ahmed. 
The petitioner asks for the removal on 
various grounds of no less than eighteen 
passages. I see no justification for the de- 
letion of the first three passages, referred 
toas A, B and C in the petition, which 
appear to be simple statements of facts 


historical and proved. The fourth passage 


(D) runs as follows; 

“There was natuarally some opposition and the 
majority of Muhammadans resented the arrogation 
of religious supremacy by the Ahmadi founder. 
Non-believers in the new-fangled religion vehe- 
mently repelled the accusation of kafar which was 
bestowed on them by the Mirza. The Qadianis, 
however, remained heedless to these foreign criti- 
cisms and secure in the local safety of their home 
town, ficurished as well as they could in the cir- 
cumstance, This comparative security of their 
position gave birth to pride amounting almost to 
arrogance on the part of the Qadianis. 

In order to enforce their argument and further 
their cause they called into play weapons which 
would ordinarily be termed highly undesirable. 
They not only intimidated the persons who refused 
to come within their fold with boycott 
and exccmmunication and occasionally threats of 
something worse, but they frequently fortified the 
process of proselytizing by actually carrying out 
these threats. A volunteer corps was established 
in Qadian with the object probably of giving sanc- 
tion to their decrees." 


The use of the word “arrogation” in 
the first sentence is consonant with the 
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language throughout the judgment, but 
there is no strong ground for removing 
it. In the secgnd sentence the word ‘new- 
fangled’ is objectionable. It is calculated 
to offend the ‘followers of the Qadiani re- 
ligion although possibly the learned Judge 
did nct intend to be decisive when he 
used it. As already noticed, the merits of 
the Qadiani or any other religién: were 
not before the Court and were wholly 
irrelevant matters for the purpose of the 
trial. All revealed religions must be at one 
time new. I cut out the word ‘new-fangled’. 
The next words objected to before me 
are: 

“This comparative security of their position gave 


birth to pride amounting <«lmost to arrogance on 
the part of he Qadianis.” 


This statement is based on the evidence 
generally oral and documentary, and 
though the language might well have. 
been more moderate and the whole sen- 
tence is unnecessary I cannot see proper 
grounds for-deleting these words. In the 
behaviour of the Qadianis about which evi- 
dence has been given, the learned Sessions 
Judge has found reasons for mitigating 
the sentence he has impcsed. Whether he 
was right or wrong in this decision is a 
question which cannot be raised .in a peti- 
tion of this kind. The learned Judge had 
authority in atleast one judgment of this... 
Court, Emperor v. Rajpal (7), for the pro- 
positon that it is open to a person 
accused of an offence under s. 153-A, 
Indian Penal Code, to plead the truth of 
the statements, for making which he is 
prosecuted, for the purpose. of showing 
his real intention in meking them, and 
in support of a plea for mitigation of 
sentence. The explanation to s. 153-A 
itself appears to predicate this, and no 
authority has been cited for the view that 
evidence of the truth of the offending 
words is not a relevant matter for the 
purpose of a trial under that section. I 
am not, therefore, prepared to say here 
that the trial Magistrate was wrong in 
allowing the production of evidence to 
prove the truth of the assertions made 
by the respondent in his speech, and that 
therefore any inference by the learned 
Sessions Judge drawn from this evidence 
must be regarded as irrelevant. On the 
other hand there can be no doubt that 
to make such evidence relevant, there 
must be some proximate relationship bet- 
ween the fact urged in support of the plea 


(7) 7 Lah. 15; 93 Ind, Oas, 1052; A I R 1926 Lah, 
195; 27 Or. L J 558. 
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and the action for which the accused has 
been prosecuted. 

If evidence is put forward to prove some 
fact wholly unrelated to tlt circumstances 
of the alleged offence, which, if proved, 
could not show that the action of the accus- 
ed was honest, or that he had provocation 
or some other excuse for his action, then 
that evidence would certainly be irrelevant, 
and the retention in a judgment of re- 
marks ‘based on it may, if they adver- 
sely affect a person, or are otherwise 
offensive or unnecessary, to be such an abuse 
of the process of the law as to warrant 
their being expunged. I come to the 
words: 

“In order to enforce their argument and further 
their cause they called into play weapons which 
would ordinarily be termed highly undesirable. 
They not only intimidated the person who refused 
to come within their fold with boycott and ex- 
communication and occasionally threats of 
something worse, but they frequently forti- 
fied the process of proselytizing by actually 
carrying out these threats, A volunteer corps was 
established in Qadian with the object probably of 
giving sanction to their decrees.” 

This is not altogether an accurate des- 
cription of the evidence. There is no evi- 
dence that the Qadianis intimidated per- 
sons who refused to come within their fold 
other than persons belonging to their com- 
munity who had left it or had quarrelled 
with them. There is ample evidence, of 
which there is corroboration in the state- 
ment of the Mirza Sahib himself, that 
persons who had become obnoxious to the 
community were excommunicated or forced 
by social pressure to leave Qadian, though 
there is very little to indicate that this 
pressure was brought to bear illegally. So 
far as “threats of something worse” are 
concerned, there is the evidence of Abdul 
Karim that he wasthreatened with death. 
The learned Sessions Judge has believed 
this. I have already referred to the evi- 
dence about the volunteer corps. There 
was a corps, but there isno evidence that 
it was illegally employed, and there is no 
basis for the remark that it was established 
probably to give sanction to the decrees of 
the community. Ido not think it necessary 
to expunge this passage. The fifth and sixth 
Passages (E and F) contain remarks based 
upon evidence. It is proved, as I have 
already noted, that the Qadiani Courts dealt 
with criminal and civil cases, awarded 
punishments and passed and executed dec- 
rees; but it is not proved that they did 
so illegally or that they dealt with disputes 
between others than Qadianis. It is diffi- 
cult to understand why the learned Bes- 
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sions Judge has found in these facts ground 
for mitigating the punishment in this case. 
He has, however, done so and that ends this 
particular matter. There is no proper 
ground for deleting the passages F-1 and 
F-2. The passage G is as follows : 

“Bhagat Singh, D. W., No. 49, stated that he was as- 
saulted by the Mirzais. One Shah Gharib was beaten 
by the Qadianis, and when he tried to start a case 


nobody came forward to give evidence on his 
behalf.” 


It is contended that the learned Sessions 
Judge has wrongly attributed the acts of 
individuals to the whole community and 
that the evidence does not bear out the 
statement about Gharib Shah. The eyi- 
dence of Bhagat Singh is that he was beat- 
en by aAhmadia missionary and others 
after an altercation with an Ahmadiya 
mubbaligh. It is of course possible that he 
was beaten with good reason. As regards 
Gharib Shah the evidence is that he was 
a missionary of the Ahrars and was beaten 
by the Ahmadis (Feroz Din, Head Constable, 
Qadian, P. W. No. 6), and was threatened 
with beating by fifty or sixty Ahmadis. I 
can find no evidence that no one came 
forward to give evidence for him. There 
is, however, no good reason for deleting 
this passage which injures no one now. 
The next passage objected to (G. 1) is: 

_ “Decrees of Court are enforced and there is one 
instance of a decree for the sale of a house having 
been executed. Privately stamped paper ig 
KA Be, sold and used for petition to the 


There isevidence that a house was sold 
after a decree had been given, though it is 
not clear that the sale was enforced. 
Privately stamped paper was manufactured 
(but this has been discontinued). The 
contention of the petitioner is that the 
stamped paper was for petitions to be pre- 
sented to the President ofthe Local Anju- 
man and not to the Mirza Sahib. Tye 
Mirza Sahib was the final Court of Appeal 
in some cases and I see no reason for 
deleting these words. Tne next two pas- 
sages (H and I) which the Court is asked 
to expunge run as follows: 

“(H) Then we have the most serious case of Abdul 
Karim whose story is a veritable tale of woe. This 
man embraced the Ahmadiya religion and went to 
Qadian. There, however, he became a prey to 
religious doubts and renounced the Ahm adiya faith 
Then his prosecution started. He began to edit a 
paper called Mubahita which aimed at criticising the 
cult of the Ahmadiya community. The Mirza “hy a 
speech reported in Exhibit D,Z, 39 prophesied and 
compassed the desth ofthe publishers of the Mubahila 
The speech made reference to the peuple who were 
ready to ea for the Sake of their religion. A mur 
derous atiack was made on Abdul Karim 4 
this, but he escaped.” Pe renee 
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“(). The death sentence was in fact carried out 
and after hisexecution the dead body was brought 
to Qadian and buried in great style in what is called 
the Bahishti Magbara (the heavenly graveyard). Tne 
murder was extolled and theact of the murderer was 
praised in ‘Alfazal’, the organ ofthe Abmadiya com- 
munity. It was given out that the murderer was not 
guilty and that he had escaped the calumny of death 
by expiring before the event. God in His justice had 
thought fit to take away his life before ne underwent 
the ignominy of hanging. The Mirza, when examin- 
ed in Court with respect tothis incident, told a 
different tale and stated that the murderer of Muham- 
mad Hussain was given a decent burial as he had 
repented for bis offence and was purged of his sin. 
Exhibit D.Z 40, however, contradicts this and the 
intentions and attitude of the Mirza are plain from 
the expression of his views as setout in DZ 40, 
Incidentally the contents of this document amount 
to contem pt of the Lahore High Court.” 

Reference hus already been made to 
Abdul Karim and his story. It is true that 
the story isa tale of woe, but his own 
behaviour seems to have been partly the 
cause of his afflictions. The evidence is that 
he was an Ahmadi and settled in Qadian 
in 1914. He renounced the Qadiani faith 
in 1914, and fourteen years later started 
the Mubahila, in which he denounced the 
Qadianis. Conditionsin Qadian (which town, 
as already noted, belongs to the Mirza 
Sahib’s family) were made so difficult for 
him that in March 1930 he left his house, 
and after spending a night in the shelter 
of the Khalsa Boarding House was escorted 
by the Police to Gurdaspur. On March 28, 
1930, the Khalifa delivered a sermon 
(Ex. D. Z. 39) in which, speaking of some 
‘hypocrites who had severed themselves 
from the community and were carrying on 
foul propaganda against him, he stated 
that ‘Allah the most High had consummated 
their moral death’ and that ‘their physical 
death also will, God willing, approach 
them with heavenly tortures’. The sermon 
was published in the Al-Fazal, a Qadiani 
publication, owned by the Sadar Anjuman- 
i-Qadian, on April 1, 1930. On April 28, 
Abdul Karim was attacked, as I have 
mentioned above, by Mohammad Ali who 
killed another man, Mohammad Hussain, 
in the assault. Mohammad Hussain was 
Abdul Karim’s surety at thetrial in which 
Abdul Karim was accused under s. 153-A, 
Indian Penal Code. 

After Mohammad Ali had been hanged, 
his body was brought to Qadian and honour- 
ed by burial in the Bahishti Maqbara or 
heavenly graveyard. The Mirza Sahib led 
the funeral prayer and preached a sermon 
(Ex. D. Z. 40) which was published in the 
‘Al-Fazal of July 18, 1931, under the head- 
ing, “The Qazi Sahib has not murdered 


any man. 
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ing of praise.” The Qazi Sahib was Moham- 
mad Ali. The sermon did not extol the 
murder but certainly praised Mohammad 
Ali for the religious zeal he had displayed 
in sacrificing himself for the sake of truth 
(“because he spoke the truth and adhered 
to it"). The sermon at one place referred 
to the judgment of this Court confirming 
the death sentence on Mohammad Ali in 
the following words : 

“We are not bound by the judgment of the Court. 
The Court has done its work and following its own 
opinion has hanged him. But we are not bound to 
take the decision of the Court as correct. It based 
its decision on its own view-points, The Court 
was not s0 well acquainted with his truthfulness ag 
ve are, 

The Al-Fazal of June 7, 1931, had 
published another Friday sermon (Ex D. 
Z. 52) delivered by one Maulvi Sher Ali 
on May 22, 1931. The sermon praised 
Mohammad Ali for having stated and ad- 
hered to the truth at his trial, and so hav- 
ing set anexample which would endure 
until doomsday. It also gave reasons for 
believing that he had expired before he 
was actually hanged. I can see no sufficient 
reason for expunging the whole of these 
passages H. and J. But there is no founda- 
tion for the statement that the Khalifa had 
compassed the death of the publishers 
of the Mubahila. For the murder of 
Hussain, Mohammad Ali has been hanged. 
There is nothing on the record to show that 
the Khalifa had been accused of the murder 
or that had intentionally brought about his 
death. The murderer was a resident of 
the Frontier Province. The Khalifa in the 
witness-box declared that the Ahmadia 
community had no hand in the murder of. 
Mohammad Hussain. The words “and com- 
passed" condemn the Mirza Sahib without 
trial. These words willbe expunged. The 
passage (J) “Mohammad Amin, although 
he was an Ahmady, had incurred the 
displeasure of the Mirza and was, there- 
fore, not a persona grata is objected to 
on the ground that the evidence shows 
that Mohammad Amin, who had been a 
Qadiani missionary, was dismissed from 
his office (a preacher) not because he had 
incurred the displeasure of the Mirza Sahib, 
but was dismissed by Fateh Mohammad 
(P. W. No. 21) as the latter had found him 
to be dishonest. There isno direct evidence 
that Mohammad Amin was a person disliked 
by the Mirza. The Mirza Sahib himself 
was questioned about the relations bet- 
ween himself and Mohammad Amin but 
the statement in the judgment objected 
tois an inference which could reasonably 
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be drawn from the circumstances disclosed 
generally by the evidence. The passage 
must, therefore, stand. The next passage 
referred to in the petttion (K)eis as follows: 

“after Abdul Karim was turned out of Qadian 
his house was burnt down, An attempt was made 
to demolish it in a quasi-legal manner by obtain- 
ing an order from the Small Town Committee of 
Qadian. These regrettable incidents point to a state 
of lawlessness accompanied by arson and murder in 
Qadian. Add to this the circumstance that the 
Mirza of Qadian spoke of the millions of Muham- 
madans who did not believe in his supremacy in 
the most abusive language. His writings furnish 
a curious commentary on the manners and methods 
of a pious high priest who not only claims to be a 
prophet but professes to be the chosen one of God, 
the Masih-ul-Sani (the second Masiha),” 

Ihave already referred to the case of 
Abdul Karim at some length. It is con- 
tenved for the petitioner that these observa- 
tions are not supported by the record, are 
untrue, or a distortion of facis, and the 
truth is that Abdul Karim owned no house 
and was not turned out and that action was 
taken by the Small Town Committee in a 
correct and legal manner to have the house 
demolished because it was in a dilapidated 
condition. There is no doubt that Abdul 
Karim left Qadian because he was in fear 
of his life.. It is in evidence that when the 
Small Town Committee served him with a 
notice regarding the dilapidated state of 
his house, he took a photograph of it and 
submitted “it with a petition to the Small 
Town Committee, and that ultimately the 
house was not demolished in pursuance of 
the notice. The house was burnt after 
Abdul Karim left Qadian. It was taken 
possession of in 1933 by the petitioner 
Mirza Sharif Ahmad, who is Naib Nazir of 
the Education Department. The latter's ex- 
planation as a defence witness is that the 
site was within the limits of the shamilat 
deh which belonged to the proprietors of 
Qadian by whom Abdul Karim’s father had 
been .permitied to build upon it. In 1930 
Fazal Karim, Abdul Karim’s father, left 
the house and when Mirza Sharif Ahmad 
took possession of it in 1933, only the ma- 
terial and one or two walls were in exist- 
ence. The walis were demolished by Mirza 
Sharif Ahmad’s Mukhtear and the site was 
made over to the local Anjuman. 


From this evidence and the other evidence 
to which I have referred in this judgment, 
the learned Sessions Judge has drawn the 
conclusion that a state of lawlessness ac- 
companied by arson and murder existed in 
Qadian. The inference is perhaps a bold 
one. ‘Besides Abdul Karim’s house one 
other building is said to have been burnt by 
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the Qadianis. It is not shown that in kill- 
ing Muhammad Amin, Fateh Muhammad 
commit'ed murder. The murder of Muham- 
mad Hussain andthe wounding of Abdul 
Karim by Muhammad Ali did not take 
place in Qadian. ButIdo not think that 
it can be said that there is no evidence 
upon the record from which the inference, 
although another Judge might not have con- 
sidered it justified by the evidence, could 
have been drawn. It is admitted before 
me by Counsel on both sides that there is 
evidence that in his writing the Mirza 
Sahib Ghulam Ahmad did abuse those who 
differed from his religious views and ques- 
tioned them in their writing. But objec- 
tion is taken to the statement that he spoke 
of the “millions of Muhammadans who did 
not believe in his supremacy in the most 
abusive language” because the Mirza Sahib's 
attack was not upon all Muhammadans but 
only upon his particular personal enemies. 
It is, however, undisputed that these par- 
ticular enemies were orthodox Muham- 
madans. On the other hand, what the 
Mirza Sahib said and did thirty, forty or 
fifty years ago could not possibly afford 
any provocation for promoting enmity 
between the Ahrars and the Qadianis in 
1°33, and the evidence on which the 
learned Sessions Judge has based his re- 
mark is, therefore, not relevant matter. The 
last two sentences in this passage are ir- 
relvant, unnecessary and offensive, and I 
order them to be deleted. The rest of the 
passage will stand. The next passage (L) 
which, it is sought to have expunged, is as 
follows: | 
“This step was naturally resented by the 
Qadianis and they made a bold attempt to stop 
the conference from being held altogether, The 
Ahrar Conference had acquired the land of one 
Ishar Singh for the purpose of their meeting, The 
Qadianis took possession of the land and built a 
wall on it. This deprived the Ahrars of the only 
piece of land in Qadian. They were, therefore, fore- 
ed to convene their meeting at a spot about a 
mile from Qadian. The building of the wall shows 
the bitterness of the feelings that obtained bet- 
ween tne parties ab the time and the arrogance of 
the Ahmadis who felt that they were immune from 
the lawful consequences of their highhandednegs.” 


The words of this passage, while they 
indicate clearly the position from which the 
learned Sessions Judge chose to view the 


.case, are not such as can be deleted on 


the ground that their retention will be an 
abuse of the process of the Court. I have 
no hesitation in ordering to be expunged 
the’ next passage to which the petition re- 
lates. What the founder of the Qadiani 
religion ate and drank could not possibly 
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be relevant for the purposes of deciding 
what punishment should be imposed upon 
the accused in the present case. It is 
unnecessary and offensive and should not 
have found a place in the judgment. 

There remains only the passage “N”, in 
which the learned Sessions Judge has given 
his reasons for holding thatthe offence of 
Atta Ullah Shah Bukhari was merely tech- 
nical. Here again the petitioner’s objection 
is that Mirza Ghulam Ahmad Sahib in the 
writing to which the learned Sessions 
Judge refers was not. abusing all the 
Muhammadans of India, but merely his 
own personal and religious enemies. Whe- 
ther this objection be well founded or not, 
it is obvious that what was said by Mirza 
Ghulam Ahmad in the last century can 
have no relevancy when the matter under 
consideration is the punishment to be 
imposed on a person who has been con- 
victed now under s. 153-A of promoting 
feelings of enmity or hatred betweeen 
Qadianis and other Muhammadans. I order 
that the passage from the words “and 
the extreme resentment”, to the word “bit- 
ches” be expunged from the judgment. 

N. Order accordingly. 
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versus 
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Evidence Act (I of 1872), s. 24—Trial by jury — 
Judge has to decide if confession is admissible— 
Jury, if can consider voluntariness or otherwise of 
confession in considering if it is true—Judge direct- 
ing jury as to whether it is admissible—If error 
of lew—No failure of justice—Trial, if vitiated— 
Landlord and member of Union Board, if a ‘person 
in authority —Voluntariness of confession, if mixed 
question of law and fact—Criminal trial—Murder 
—Sentence—Argument that two -lives should not be 
forfeited for one—Whether can be accepted, 

A confession which is not hit by the precise 
terms of s. 24, Evidence Act, may at the same time 
not be voluntary in the ordinary sense of the term. 
The duty of the Judge, however, is to decide whe- 
ther he will allow the confession to go in, that is 
to say, he has to satisfy himself that it is not 
within the prohibition of that section. When once 
it has been let into evidence and put before the 
jury, it is for them to say whether it is true or 
not, When they have to decide that matter they 
cannot ignore the question whether it was volun- 
tary or not. It would be ‘almost impossible to 


decide the question without considering that matter 
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if the jury are to perform their duty satisfactorily: 
they must consider all the- circumstances under 
which the confession was made and it may well 
be that in many cases there may be circumstances 
which would support an inference that the confession 
was not voluntaiy. Kasimuddin v. Emperor (1), 
followed. 

Where the Judge directs the jury to decide 
whether certain confessions are admissible or not, 
he commits an error of law and the Appellate 
Oourt has to consider whether any failure of justice 
has been caused thereby. But where there has 
been no consequent failure of justice, the trial is 
not vitiated. 

lt is doubtful whether a person who is merely 
the landlord of the village and a member of the 
Union Board, is a person in authority within the 
meaning of s. 24. 

The voluntary or involuntary nature of a con- 
session jnvolves a mixed question of both fact and 
aw. 


Per Cunliffe, J-—-The argument that two lives 
should not be forfeited for one should not be 
accepted. When persons are convicted for murder, 
the only way in which death sentence can be altered 
is by the exercise of the prerogative by the King- 
Emperor and it has got nothing to do with law at ull. 

Messrs. Satindra Nath Mukerjea and 
Sudhansu Kumar Sen, for the Appellants. 

Mr. D. N. Bhattacharya, for the Crown. 

Henderson, J.—The three appellants 
Bhakta Ihusan Pramanik, Durgapada 
Modak and Jaladhar Kundu have been 
convicted of offences punishable under 
ss. 302 and 392, Indian Penal Code. The 
two former have been sentenced to death 
and their case has been referred to this 
Court by the learned Judge. The third 
has been sentenced to transportation for 
life. All the three persons have appealed 
and the appeal and the reference have 
been heard together. Briefly the facis of 
the case are as follows: There was an 
old woman named Saibalini who had been 
living alone for sometime. On the morn- 
ing of August 16 last, her nephew went 
to her house to see her but found the 
door in the compound wall locked. He 
scaled the wall, made his way into the 
house and there found the old woman lying 
dead on her bed. Information was given 
to the Police who started to inquire into. 
the matler as being the case of an un- 
natural death. P. W. No. 2, Golak Behary 
Roy, is the landlord of the village. He 
received certain information which aroused 
his suspicions. Amongst other things, he 
was told P. W. No. 6, Ranjan Pal, that 
the three accused persons had been seen 
together talking in a suspicious manner 
on the night of the murder, and sug- 
gested that they might be in a position 
to give someinformation with regard to 
the old woman's death. This gentleman 
said that while he and Ranjan Pal ‘were 
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discussing the matter, the accused Jaladhar 
used to come and sit unnecessarily there 
and on two occasions actually followed 
him. On the second dayehe asked him if 
he had anything to say. 

The boy then burst into tears and con- 
fessed that the old woman had been 
murdered by himself and other two ac- 
cused. Subsequently, similar confessions 
were made by ihe other two accused and 
Durgapada handed over to Golak Roy four 
gold earrings which, he said, were part 
of the stolen properiy. After consulting 
a friend, he sent information with the 
said earrings to the Police and the ac- 
cused persons were arrested. Jaladhar and 
Bhzkta then made confessions before a 
Magistrate. The earrings were identified 
by the daughter of the deceased as her 
own and she said that they had been left 
in the custody of the deceased. On these 
facts, the three appellants were placed on 
their’ trial before the learned Sessions 
Judge of Burdwan and a jury. All three 
of them were unenimously found guilty. 
It is clear from what has been suid above 


that the most important evidence is that of. 


the confessions made by the three appel- 
lants and it is, therefore, inevitable that 
the problem of the respective functions 
- of the Judge and the jury in this matter 
should have been agitated before us. On 
behalf of the appellants, Mr. Mookerjea 
has contended, firstly, that the Judge left 
the question of the admissibility of these 
confessions to the jury instead of deciding 
it himself; and, secondly, that the direc- 
tions which he actually gave to the jury 
were not correct in law. Now, it could 
hardly be doubted that when the prosecu- 
tion seek to put a confession into evidence, 
it is the duty of the Judge to decide 
whether that evidence is admissible or not. 
Hence, it is sometimes said succinctly that 
it is the duty of the Judge to decide 
whether a confession is voluntary and of 
the jury to decide whether itis true. But 
when one comes to exemine the matter, 
I think it will become apparent that the 
first proposition is too broadly stated, while 
the second is too narrow. 

When the Judge has todelermine whe- 
ther a confession is admissible, he has to 
see if it is hit by the provisions of s. 24, 
Evidence Act, This succinct use of the 
werd “voluntary” is, therefore, rather un- 
fortunate. A confession which is not hit 
by the precise terms of s. 24 may ‘at the 
senré time not be voluntary in the ordinary 
sense of the term. The duty of the Judge, 
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however, is to decide whether he will 
allow the confession to go in, that is to 
say, he has to satisfy himself that it is 
not within the prohibition of that section. 
When once it has been let into evidence 
and put before the jury, it is for them 
to say whether it is true or not. Now, I 
am bound to say that I am unable to see 
how, when they have to decide that matter, 
they can ignore the question whether it 
was voluntary or not. It would be almost 
impossible to decide the question without 
considering that matter. It is clear that 
if the jury are to perform their duty 
satisfactorily, they must consider all the 
circumstances under which the confession 
was made and it may well be that in 
many cases there may be circumstances 
which would support an inference that the 
confession was not voluntary. 

The moment one comes to find that, it 
arouses a suspicion in one’s mind whether 
a confession which is not voluntary is true. 
I am, therefore, of opinion that the jury 
are not debarred from considering whether 
the confession which has been placed before 
them was voluntary. I very much doubt 
if they were so debarred whether such 
a legal prohibition would have the slightest 
effect on their minds and I find it difficult 
to believe that whatever a Judge might 
say, a jury would accept as satisfactory, 
a corfession which they themselves thought 
had been induced. The matter was re- 
cently carefully considered by 8. K. Ghose 
and Khundkar, JJ., in the case of Kasim- 
uddin v. Emperor (1). In my opinion, that 
decision is both good law and common sense 
and I respectfully agree with it. Turning 
to the facts of the present case, the learned 
Judge said this: 

“If you are satisfied that these confessions were 
made and were not obtained by any threat or 
inducement from Golak Babu, then they are ad- 
missible in evidence. It is nobody's case that they 
were obtained by threat or inducement, because the 
defence is that they were not made at ali... . 
But if you are satisfied that they were made, then 
it would be well if you further see if you can 
feel satisfied that they were not obtained by threat 
or inducement.... If you think that they were 
obtained by threat or inducement (although there 
is no evidence), then they could not be admissible 
in evidence against them, because Golak Babu is 
the zamindar of the village and a member of the 
Union Board, and soa person in authority.” 

As regards the confessions to the Magis- 
trate, the learned Judge said this : 

“The accused at that time were in Police cus- 


tody. But as these confessions were made in the 
immediate presence of the Magistrate, these are 


(1) 39 O W N 27; 154 Ind. Cas. 273; A I R 1934 Cal 


853; (1934). Cr. Cas. 1368; 62 O 312; 36 Cr. L J 485; 7 
RO 440. 
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admissible in evidence. You have to consider whe- 
ther these confessions made to the Mayistrate were 
voluntary and whether they were true.” 

It was contended by the learned Deputy 
Legal Remembrancer, Mr. Bhattacharya, 
that what the learned Judge really meant 
to put before the jury was this: He had 
himself come to the conclusion that the 
confessions were admissible and having 
put them before the jury, he directed them, 
if they thought they were not voluntary, 
to refuse to believe them. He, therefore, 
contended that in fact these directions 
went too far in favour of the accused and 
the appellants could not possibly have 
suffered any prejudice thereby. I think 
that argument might apply to the direc- 
tions with regard tothe confessions made 
to the Magisirate. But I find it very 
difficult to interpret in that sense the 
directions with regard to the confessions 
made to Golak Roy. The plain meaning 
of the words used by the learned Judge 
is that he directed the jury to decide whe- 
ther they were admissible in evidence or 
not. If this be so, there can be no doubt 
that he committed an error in law on this 
point and it is necessary to consider whe- 
ther any failure of justice has been caused 
thereby. Now, there can be no doubt 
that the jury were satisfied that these con- 
fessions were both voluntary and true and 
it could not be said that any failure of 
jusiice has occurred, unless we are to hold 
that in fact these confessions were in- 
admissible in evidence and ought not to 
have been put before the jury at all. 
Mr. Mvkerjee asked us to hold that they 
were. But we have carefully considered 
all the circumstances and are unable to 
reach such a conulusion. 


As at present advised, I should feel 
rather doubtful whether Golak Roy, who 
is merely the landlord of the village and 
a member of the Union Board, is a person 
in authority within the meaning ofs. 24. 
But in the view we take of the confes- 
sions themselves, it is not necessary to 
decide this point. The appellants them- 
selves never suggested that any induce- 
ment was offered. On the contrary, they 
deny that they ever made these confes- 
sions at all and suggested that the whole 
story had been concocted by this gentle- 
man. There is no evidence to suggest that 
any inducement was offered. (His ‘Lord- 
ship then. considered the evidence and con- 
eluded.) To sum up, we have no doubt 
at all that the guilt of the three appel- 
Jants have been most clearly established 
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and the appeal accordingly must be dis- 
missed. 

Cunliffe, J—I am of the same opinion 
on the facts ef this appeal. I only wish 
to add a few observations in defence to 
the arguments which were addressed to us 
on the question of the consideration of 
the confessions in criminal cases tried 
before a Judge and a jury. There is no 
doubt that the question is not altogether 
free from difficulty and [ think that the 
difficulty arises because it is sometimes 
forgotten that the voluntary or involuntary 
nature of a confession involves a 
mixed question of both fact and law. It 
was long ago decided in the Old Court 
of Crown Cases Reserved in England in 
R. Gurner (2), that ifit is apparent from 
the evidence produced during the trial 
that a confession upon which the prosecu- 
tion originelly relied is not a voluntary 
one, it is the duty of the Judge to make 
his decision at once and to withdraw tbat 
confession and everything contained in it 
from the consideration of the jury. So 
that the difficulty only arises when the 
Court has come to the conclusion that the 
confession under consideration is a vol- 
untary one when the Court had heard the 
argument and the evidence to the con- 
trary which it is unable to accept. In 
that position, it becomes a practical question. 
There is a presumption, of course, in the 
law of evidence that all confessions are 
voluntary. It isa presumption which can 
be rebutted and frequently is rebutted. 
But when we come to the position to which 
I have already referred, where an argu- 
ment is addressed to the Court upon evi- 
dence adduced that a confession originally 
supposed to be voluntary and admilted 
prima ‘facie is not voluntary and that 
argument and evidence is rejected, then 
the difficult question which had caused a 
good deal of controversy comes to light. 
Recently there has been a decision, which 
is still unreported, to which we were 
referred by the learned Deputy Legal 
Remembrancer. That is the case of Badan 
Ali v. Emperor. The learned Chief 
Justice of this Court, in delivering the lead- 
ing judgment of the Bench of three Judges, 
relied upon a dictum of Mr. Justice 
Coleman, an American Judge, in Burton 
v. State (3). During the course of the 
quotation from the American Judge's judg- 
ment, we find these words being used in 
reference to confessions which have been 


(2) 1 Den. C C 329. 
(3) 107 Ala. 108. 
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admitted by the Judge after argument 
against their admissible nature in evidence. 
The learned Judge said this: 

The Jury have no authority fo reject them (i. e, 
the confessions) as incompetent. But the jury are 
the sole judges of the truth and weigkt to be 
given to confessions, as they are of any other fact. 
in weighing the confessions, the jury must take 
into consideration all the circumstances surround- 
ing them and under which they were made, in- 
- cluding those under which the Court declared, as 
a matter of law, they were voluntary. In weigh- 
ing confessions, the jury necessarily consider these 
facts upon which their admissibility, as having 
been voluntarily made, depends, While there is 
no power in the jury to reject the confessions, 
as being incumpetent, there is no power in the 

Gourt to control the jury in the weight to be 
given to facts.” 


That passage shows that the real diffi- 
culty is to distirguish in an involved 
question of this character where law ends 
and fact begins. But the American Judge 
has taken the broad line that whereas it 
is the function of the Judge to give his 
decision on the purely legal side of the 
question before the Court is safe to leave 
open the final decision of fact in their 
verdict to the Jury, even though that de- 
cision may involve some disagreement with 
the Judge in his decision of mixed law 
and fact on the preliminary question as 
to admissibility. That to me seems both 
good law and good sense, and as my learn- 
ed brother has observed the question is 
an academic one. On the other hand it is not 
altogether academic when one considers that 
any Judge trying a case with ajury can 
safely leave every question of fact to the 
jury, provided they are cautioned carefully 
and sufficiently enough. Finally, we must 
consider the question of sentence. All 
the three appellants were convicted of 
murder. Appellants Nos. 1 and 2, viz. 
Bhakta Bhusan Prumanik and Durgapada 
Moduak, were sentenced to death. ‘They 
are respectively aged 22 and 27 years. 
The third appellant, Jaladhar Kundu, who 
was a young boy of 16, was sentenced to 
transportation for life under the alter- 
nalive power invested in Judges in India 
in murder cases. The learned Judge pro- 
perly took into consideration the youth of 
the third appellant. We can see absolutely 
no reason why these first two uppellants 
should not suffer the extreme penalty. 
That is no reason in law. I frequently 
had addressed to me the argument that 
two lives should not be forfeited for one. 
Ib is an argument which I completely reject. 
When persons are convicted for murder, 
the only way in which that sentence can 
be altered is by the exercise of the prero- 
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gative by the King-Emperor and it has 
got nothing to do with law at all. In 
these circumstances we confirm both the 


sentences of death. | 
N. ; Appeal dismissed. 
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Deed—Coristruction—Co-sharer zemindar contract- 
ing to sell 800 acres of his undivided share to P— 
Land specified adjoining to P's—Sale-deed written 
erudely~-Two postscripts—Co-sharer promising in 
sale-deed to get land measured out and handed over 
to P—Held, that postscript could not be cut off 
from agreement and that P could not give general 
character instead of specific, to his claim—Contract, 
whether contingent—Applicability of s. 56 or s. 32, 
Contract Act (IX of 1872), ies 

A co-sharer zemindar of an undivided land con- 
tracted with P to sell him 800 acres of land out 
of his share and that was to be land adjoining 
that of the purchaser. The sale-deed recited, 
“Ishall get my land (sold. hereby) measured out 
separately from the other share-holders in the land 
and shall get the 800 acres cut out as a separate 
piece and hand over the same to the purchaser so 
that he shall have the said land adjoining and 
bordering on his own land.” The sale-deed was a 
document of great crudity. It was most crudely 
worded, and it hadtwo postscripts, and it was the 
ease of P that these two postscripts should be 
cut off from the main body of the agreement and 
then the document be considered and that so far as 
the conditions in favour of P were considered, he 
could waive them even at the bar and would accept 
any 800 acres out of the land of the zemindar : 

Held, (1) that P seeing that the stipulated land 
not being in separate possession of the zemindar 
and thathe could not give possession of it was 
trying’ to give his claim a general instead of a 
specific character to make his agreement enforce- 
able. But he could not waive a condition of the con- 
tract as a condition in his favour ifhe chooses, 
The postscripts were part and parcel of the 
agreement which could not be divided in parts by 
cutting them off. The document must be readas a 
whole ; 

(2) that the contract was dependent ou a contin- 
gency which had not happened, that is, the alloca- 
tion to him by agresment with his joint owners or 
by an order of the Oourt of his 800 acres. The 
suit was, therefore, premature and as yet unenforce- 
able ; and 

(3) that the contract did not fall within the 
provisions of s. 66, Contract Act, The term relating 
to partition brought the contract within s 39, 
Contract Act, and consequently, P was not entitled 
to compensation. 
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Mr. Dingomal Narainsing, for the Ap- 
Pellants. 

Mr. C. M. Lobo, for the Respondents. 

Judgment.—This is an appeal from 
the judgment of the First Class Subordi- 
nate Judge, Hyderabad, dated November 
1, 1928, in which he dismissed the suit 
brought by the sppellant against the Mana- 
ger, Fneumbered Estates, and one Kazi 
Din Mohammad, a zamindar, for specitie 
performance of an agreement io sell to the 
appellant 800 acres of lund adjoining that 
owned by the appellant. The learned Judge 
dismissed the appellants suit on the 
ground that specifie performance could not 
be granted for various reasons. He held that 
tue contract could not be enforced because 
it was a contract dependent upon the con- 
duct of others; that it could not be enforc- 
ed because of its uncertainty und vagueness. 
He also held that specitic performence 
should be refused on the ground of delay, 
and thatno damages should be awarded 
because the damages fixed in the agreement 
were by way of penalty. The defence was 
taken in the lower Court thatthe suit was 
barred by reason of the provisions of the 
Sind Encumbered Estates Act but owing to 
a comparatively recent ruling of this Court 
in Shewakram Gurdinomal v. Ghulam Shah 
(1), according to which a suit such as this 
does lie, this particular defence was not 
taken before us. Inthe written statement 
the defence was taken that the zamindar 
was aman of weak intellect and that the 
agreement was induced by undue influence. 
Tnis defence, however, does not appear to 
have been pressed in the lower Court. As 
we shail point out, however, the form and 


eontents of the agreement itself throw 
doubt and suspicion upon the whole 
transaction. 


The defence was also taken that the land 
in suit was joint and undivided and that 
-the plaintiff had no cause of action. The 
plaint was allowed to be amended on Janu- 
ary 31, 1928, the suit being filed on Febru- 
ary 13, 1926, being changed from a suit for 
a declaration to a suit for specific perform- 
ance andon February 8, 1928, a further 
written statement was filed that the suit 
was premature, the agreement being de 
pendent on the volition of others. Before 
us, however, in appeal, the learned Advo- 
cate for the appellant relied principally 
upon two arguments : the first was, that 
though under the terms of the agreement 
his client stipulated fora particular parcel 


(1) 22S LR 82; 103 Ind. Cas. 440, AI R 1927 
Sind 225. 
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of land, he could even at the bar waive 
this stipulation which was in favour of him“ 
self and call upon the respondent to trans- 
fer any 800 acrgs ofthe 1,800 acres which 
was inthe share of the zamindar. The 
second argument was that though Le has 
notin his plaint asked for compensation, 
he was entitled to compensation fixed in the 
agreement itself, which amounted to a 
sum of Rs. 40,000 though he expressed his 
willingness to be content with helt that sum. 
and that it was competent to this Court 
to grant compens ition, if prayed for, at the 
bar. A third argument raised at a late 
stage was tuat the contract was a contract 
impossible of performance and that the 
appellant is entitled to compensation under 
the proviso of s. 56, Contract Act (third 
part) Nowit appears to us whether this 
contract be looked at asa contingent Con- 
tract under the provisions of s. 31, and 
s. 32, Contract Act, there being an implied 
condition that partition will be made after 
the consent of the other joint owners is 
obtained or whetherit be looked at as a 
contract impossible of performance and 
falling under s. 56, Contract Act, the appel- 
lant’s suit for specific performance must 
fail. Looking at the sale deed itself we 
find that it is a document of great crudivy. 
Tt is most crudely worded, and it has what 
are called two postscripts, and itis the 
case of the learned Advocate that these 
two postscripts should be cut off from the 
main body of the agreement. It is argu- 
ed it is thus an agreement for the sale 
of any 800 acres of land belonging to the ` 
zamindar Kazi Din Mohammad and itis 
argued on behalf of the appellant that ib 
is quite lawfal for this zamindar to sall 
800 of his 1,800 acres, for even the sale 
of a pice share of undivided property can 
be enforced, and our attention has been 
drawn to the case of Bhagwan Bhau y. 
Krishanji Ganoji (2). Itis urged before us 
that sofar as any conditions in favour of 
the appellant are concerned, they can be 
waived even at the bar, and our attention 
was drawn to the casesof Hawksley v. 
Outram (3) and Morrel v. Studd Milling- 
ton 14). 

We do not think this is a case of the 
sale of a share in undivided property, nor 
do we think it is a case where the contract 

(2) 22 Bom. LR 997; 58 Ind. Cas. 335; A I R1920 
Bom. 104; 44 B 967. 

(3) (1892) 3 Ch. 359; 62L Joh. 215; 67L T 


604. 
(4) (1913) 2 Ch, 648; 83 LJ Oh. 114; 58 BJ 12; 
109 LT 628. h 
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can he divided into parts, and certain 
conditions in favour of the purchaser can 
be waived, because what the zamindar pur- 
ported to sell was not his whdivided share 
nor wasit any fraction of his undivided 


share; but it was 800 acres of his land. 


adjoining and bordering on the land of the 
appellant. This and this only is the land 
the appellant asks for in his plaint. The 
800 acres are identified as land adjoining 
the plaiatiff's land. Now it is clear to the 
appellant that the zamindar cannot give 
possession of this land because he has not 
got it in his separate possession, nor is 
there. any certainty that he can get it in 
his separate possession for, if he sues for 
partition, the 800 acres may not be allotted 
to hisshara, The appellant seeing this 
objection frustrates the object of his endea- 
vour, seeks--by giving his claim a general 
instead of a specific character to make his 
agreement enforceable. We do not think 
this course is opento him. If I sell my 
land, called Blackacre, and I cannot give 
possession of it because it is.nct in my 
separate possession, my purchaser is not 
then entitled todem2nd from me my land, 
white acre, in its place. Therefore this 
does not appear to us a case in which the 
purchaser can waive a condition of the con- 
tract as acondition in his favour if hs 
chooses. ; 

The question of the identity of the land 
goes to the root of the contract. Nor do 
we think it is open tothe appellant to ar- 
guein virtue: of the agreement that it is 
separable into parts. The two paragraphs 
which are described as postscrip!s are 
really part and parcel of the agreement. 
They were added as the agreement was 
written, for it is clear that so hastily and 
ill-advisedly was this contract made that it 
was thought that at first 800 acres was 
the total share of this Kazi Din Mohammad, 
whereas his share was 1,800 acres. So 
other paragraphs were added to the agree- 
ment but. the agreement was 
signed until all these paragraphs 
had been written because the signa- 
ture appears beneath them. We can- 
not, therefore, accept the argument that 
this contract'is divisible in parts. Looking 
at this agreement we see that nine annas 
and four pies share of Kazi Din 
Mohammad is at first thought to be 800 
acres and it isso written. Then apparent- 
ly it appeared desirable to the contracting 
partieg-that the 800 acres should bea land 
adjoining theland of the appellant, and it 
is fairly arguable that neither the vendor 


16281 & 82 
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wished to sell nor the purchaser wished to 
buy land inthe middle ofthe land of ihe 
joint owners. Then apparently it was as- 
cerbained that the share of Kazi Din Moham- 
mad was 1,800 acres and not 800 acres 
and this fact was added. Then damages 
for “backing out? were assessed at Rs. 150 
ən acre and this too was added. 
Tous then it isclear that the contract 
must be read es a whole, and itis for the 
sale of specific parcel or portion of land of 
£00 acres adjoining and bordering on the 
land of the appellant. 

Now it appears it is the ease for the res- 
pondents that the agreement cannot be 
enforced for it is a contingent contract 
dependent upon the acts of others or it is 
a contract at present impossible of perform- 
ance. So far as itis a contract depen- 
dent upon the acts of others for its per- 
formance, itis argued, there must be taken 
to be an impliedterm that the zamindar 
will sell the land when his joint owners 
agree to partition end give him the 800 
acres adjoining ihe land of the appellants. 
This argument is borne out by the words 
ef the agreementilcelf: 
/ “TI shall get my lied (sold hera»y) m2asured out 
separately from th>other share-holders in the land 
and shall get the 80) acres cut out‘as ‘a separate piece 
and hand over the semet> the purchaser so that * he 
shall have the said land adjoining and bordering 
on his owa land,” 

Looked at in this way the contract is 
dependent on a contingency which has not 
yet happened, the allocation to him by’ 
agreement with his joint owners or by an 
order of the Court of ms 800 acres. The 
suit is, as is contended in the written state-, 
ment, premature and as yet unenforceable. 
Unders. 21, Specific Relief Act, specific 
performance cannot be granted. It was, 
however, argued by the learned Advocate 
for the appellant that the agreement 
is an agreement impossible of per- 
formance and therefore void and 
that under s. 56, para. 3, the appellant 
is entitled to compensation. Even were this 
egreement within the provisions of s. 56, 
para. |, we could not find the appellant 
was entitled to compensation. Looking at 
the relaticn of the parties and the terms of 
the agreement, we have no doubt the ap- 
pellant knew as much of the facts and 
law as did the zamindar, probably more. 
It is sometimes a matter of doubt 
whether a contract falls under s. 32 or a. 56, 
If the agreement had been a simple 
agreement forsaleof this 800 acres, wa 
think this would have been the case of a 
contract per se impossible cf performance, 


ae 


c 
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He sold what was not his to sell, but we 
think the terms relating to partition 
bring the contract within the provisions 
of s. 32. 

This beingso, we do not think it 
necessary to consider or discuss at length 
the other reasons given by tke learned 
Judge for refusal to grant specific perform- 
ance. We do not think that specific 
performance could be refused on the ground 
that the contract was bad by reason of its 
vagueness and uncertainty, for though it 
is true that survey numbers of the land 
w ere not given inthe agreement, the land 
isx so described that no difficulty need be 
e perienced in identifying the land. 
iscertain which can be made certain: 
Gaj Kumarchand v. Lachman Ram (5). Nor 
do we think thatspecific performance could 


be refused on the ground that money com-. 


pensation was intended in case of breach. 
.The compensation fixed by the terms of 
the agreement appears to us by way of 
penalty. Had this.contract been enforce- 
cble, e. 12 of the explanation would have, 
we think, applied. 


Nor can we agree with the learned Judge 
that specific, performence vould be refused 
on:the ground of delay because we cannot 
see delay ‘exists when the suit fails because 
it is premature. “Moreover, if there had been 
undue delay, the learned Judge should not 
have granted leave to amend the plaint. 
Reference may be made to the ease of 
Rustomji Ardeshir v. Dhairyavan Annasaheb 
(6). Nor dé we think it necessary to con- 
sider further ` whether the provisions of 
5. 22 would apply to the particular circum- 
stances of this case. Had it been necessary 
for us to order further inquiry in view of 
the contention raised in para. 5of the writ- 
ten statement, we should have had to order 
evidence to be taken on this point. But it 
is urged before us that if we cannot 
grant specific performance, the appellant is 
entitled to compensation or damages even 
though he has not asked forit: Arya Pra- 
dishak Pritinidhi Sabha y. Ram Chand (7), 
and under the provisions of s. 19, Specific 
Relief Act, and unders. 56 (3) read with 
5. 14 thereof. We. do not think the case of 
Hurnandrat Fulchand b. Pragdas Budhsen 


(5) 140 LJ 627; 10 Ind. Oas. 503. 

(6) 32 Bom. LR 798; 123 Ind. Cas. 712; AI R 
ae i ee (1930) P O 200; 51CL J 
; 3 ; 59 M L J43; 31 
LWI PO ” Laa ka NK 
KoL Lah, $09; 83 Ind. Cas, 1047; A IR 1924 Lah. 
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(8), cited as an authority to us in this res” 
pect is of much assistance. This was a 
case of a contract for supply of goods 
which contractewas broken without excuse 
or discharge and damages were ordered to be 
paid. Nor do we think does the case 
of this Court reported in F. 0. Hussainbhoy 
Karimji v. Haridas (9), assist the appel- - 
lant because itis clear from the re- 
lations of the parties and from the terms of 
the agreement that the appellant knew the 
zamindar was not in sole possession of the 
land and that he would have to file a suit for 
partition or otherwise obtain the consent 
of his joint owners. As we take the view 
that specific performance of the contract is 
premature and it may become enforceable, 
we donotthink the appellant is now entitl- 
ed to be repaid the sum of Rs. 500 he has 
paid to defendant No. 1. 

The appeal is, therefore, dismissed with 
costs. We regret no adequate explanation 
has been offered to us for the great delay 
which has occurred in the hearing of this 
appeal. Itis Appeal No. 10 of 1929. 

D. Appeal dismissed. 

(8) 47 B 344; 72 Ind. Cas. 485; A I R1923 P C 
5d; E0 IA 9; 44M L J 498; 32 M L T 17); -25 
Bom. L R 537: (1923 M W N 547; 27 CW N 
878; 38 OL J 248; 18 LW 441(P 0). : 

(9) AI R 1928 Sind 21; 105 Ind Cas, 319, 





ALLAHABAD HIGH COURT 
Full Bench 
First Civil Appeal No. 233 of 1931 
: December 19, 1935 
SULAIMAN, C. J., BENNET AND Baspat, Jd. - 
BHARATPUR STATH—PLaIntire 
-— APPELLANT 
versus 
SRI KRISHAN DAS AND 0TARRS—- 
DEFENDANTS—RESPONDENTS 

Hindu Law—Alienation—Hypothecation by father 
of joint ancestral property by way of security for 
rent~When  valid—Debts—Suretyship—Antecedent 
debt~-Baxception as to—Whether applies to case of 
suretyship where no antecedency in point of time 
exists—Pious obligation—Eatent of, 

Under Hindu Law in case there is no anteced- 
ency in point of time and in fact, the hypotheca- 
tion of joint ancestral property by way of security 
would not be valid without the existence of legal 
necessity or benefit to the estate. Chakhan Lal v. 
Kanhaiya Lal (4), followed. [p. 650, col. 1.] 

Per Sulaiman, O. J—The primary idea of surety- 
ship is an undertaking to indemnify if sume other 
person does nct fulfil his promise. Again under 
the Hindu Law the pecuniary liability for surety- 
ship is binding on the sons only and not on the 
grandsons. To hold that an alienation can be made 
straight off without there being an antecedtnt lia 
bility would mean that the alienation would b 
binding not only on the song but also on th 


N 
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grandsons. The liability of the sons to pay a debt 
is not the same thing as the right of the father bo 
alienate the property to discharge the debt. One 
creates a liability which can be met out of the 
family property and the other involves an aliena- 
tion out and out. The Mitakshara puts suretyship 
as something distinct and diferent from debts. 
The two are dealt with separately in different 
sections. Now the validity of an alienation in 
discharge of an antecedent debt has b2en charac- 
terised as an exception to the genaral rule of want 
of authority in the father to transfer property 
without legal necessity or when there is no 
benefit to the estite and that exception should not 
be extended, Consequently, one would hesitate to 
apply the exception to the case of a suretyship 
where no antecedency in point of time exists, [p. 
647, col. 1] 

Per Bajpai, J.-— The son (and not ths grandson) 
is liable to discharge the debts incurred by his 
father as a surety for payment; that is his persona 
obligation, and if the creditor is alert he can obtain 
relief as long as the personal remedy is open to 
him, for if he were to obtain a decree within the 
time available for a personal decree the ancestral 
property might bec.me liable by bsing taken in 
execution on the back of the decree but it is not 
possible for him to enforce the mortgage after the 
personal remedy has become barred by time. Brij 
oe v, Mangal Prasad (2), referred to. [p. 649, 
col 2, 

It is one thing to say that the son is under a 
pious obligation to pay his fatner’s debts incurred 
as a surety for payment and it is quite another 
thing to say that a futher can lay a valid charge 
upon the ancestral property for payment of such a 
debt. The liability of the son is personal and can 
bz enforced only as long as the personal remedy is 
alive, and recourse might be had by the creditor 
against the property in the hands of the son after 
he has obtained a simple money decree. [ibid.] 

F. O. A. from the decision of the Sub- 
Judge, Aligarh, dated March 11, 1931. 

Order of Reference 

Collister and Bajpai, JJ.—This is a 
plaintiff's appeal, the plaintiff being the 
Bharatpur State through its administrator. 
On January 15, 1934, Bohra Dip Chand 
deceased, who was the father of defendants 
second set took a lease of the village of 
Pani Gaon for a period of nine years from 
the plaintiff at an annual rental of Rs. 2,700. 
On April 24,1924, he executed a security 
bond for Rs. 8,000 for due payment of the 
lease money and by means of that security 
bond he mortgaged a certain property in 
the village of Kanchrouli. Bohra Dip 
Chand defaulted in payment of the lease 
money in 1332 and 1333 Fasli; and then he 
gave up the lease, and soon afterwards he 
died. Thereafter the plaintiff State sued 
the soas of Bohra Dip Chand, i.e. defend- 
ants second set for recovery of the arrears 
of rent in respect of 1332 and 1333 Fasli 
and the suit was decreed by a Revenue 
Courtin the District of Muttra on May 25, 
1928. That decree was subsequently trans- 
ferred for execution to Aligarh, in which 
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District the property in suitis situated; and 
in execution of the said decree the propery 
in suit was attached and Oc ober 21, 1929, 
was fixed for sale. i 
Meanwhile, however, defendants first ses 
having obtained in 1927 a simple money 
decree against Bohra Dip Chand and his 
son Sardar Singh, defendant No. 6, put the 
property in suit to sale and purchased it 
themselves on August 21, 1929." They 
accordingly filed an objection under 
O. XXI, r. 58, Civil Procedure Code, in the 
execution proceedings of the plaintiff, and 
on December 19, 1929, the executing Court 
passed an order to the effect that the 
property in suit could not be sold in 
execution of the decree for arrears of rent 
of the Bharatpur State, but at the same 
time the Court recorded a finding that there 
was a charge of Rs. 8,000 of the State on 
the property in suit for recovery of which 
the State was competentto sue. The plaint- 
iff State has accordingly instituted tue 
present suit for recovery of the said amount 
with interest end costs by sále of 
the property in suit. Tae suit was contes.- 
ed by defendants first set and the main 
ground of contest was that the. properiy in 
suit wes ths joint encestral property of 
Bohra Dip Chand and his sons and that the 
mortgage was without legal necessity and 
was, therefore, invalid. A written state- 
ment to this same effect was put in by 
Lakshmi Chand, defendant No. 9, while 
Karan Singh defendant No, 7 filed a 
written statement in which he alleged that 
according to the plaintiff's own case he had 


-separated from his family before the execu- 


tion of the deed of lease andhe had, there- 
fore, been unnecessarily impleaded and was 
entitled to his costs. 

The Subordinate Judge of Aligarh who 
tried the suit has found against the plaintiff 
on the mainissue; that is to say, he has 
found that Bohra Dip Chand was not 
competent to charge the property under the 
hypothecation bond of April 24, 1924, which 
he executed by way of security. The suit 
has accordingly been dismissed with costs 
and the plaintiff State has come to this 
Court in appeal. Tne appeal is contested 
by defendants first set. Defendant No.7 
is also represented by Counsel and he claims 
his costs on the ground that he has been 
unnecessarily impleaded in the appeal. 
Various pleas have been taken before us by 
learned Counsel for the plaintiff-appellant; 
but some of them can be brielly disposed of, 
The first plea which we will deal with isa 
plea whereby learned Counsel for tha 


A | 
- plaintifi-appellant: attacks the finding of 
‘the Court below that the property in suit 
was ancestral. It appears to have been 
accepted atthe trial ihat Bohra Dip Chand 
` and three. of his sons (other than Karan 
Singh) were joint; there does not seem io 
- have been any allegation to the contrary. 
The property was apparently purchased 
by Bohra Dip Chand from the heirs of his 
brother after: partition, but the evidence of 
plaintiff's own witness Ram Sarup discloses 
that there was a large nucleus of ancestral 
property from the funds of which the 


purchase might have been made. The fact ` 


that the properly in suit was ancestral was 
practically admitted at the trial and the 
plea which has now been taken before us 
tinds no place’in the’ memorandum of 
appeal. Jn view of all the above circum- 


stances we are satisfied that the property in 


. suit -was the joint ancestral property of the 
family and we accordingly reject this plea. 

The next point taken before us is that 

+: the defendants first set havetaken a peculiar 
1 -plea as regards ihe- ccmpetence of Bohra 
- Dip:Ckand .which plea wes only open to 
“the. sons unless it can be shown that defend- 
ants first set have acquired the right, title 
and interests’ Öf such sons as were joint 
.. with-their father; ‘and it is contended that 
- puch acquisition of rights has not heen 

established. The decree of defendants 
first set. was against Bohra Dip Chand 
and Sardar Singh only, end it is argued 
` that it was duty-of the defendants-respon- 
dents to show in this suit what members 
of the femily.they impleaded in the execu- 

tion proceedings and whose rights they 

. actually acquired under tke’ sale which 
took place after the death of Bohra Dip 

‘Chand, and that then only would they have 
aright to impeach the validity of the mort- 

gage. We are unable to accept this plea. 

As we have shown, Bchra Dip Chand and 

three of his sons were joint and the 

property was ancestral; and it was held by 

a Bench of this Court in Madan Lal vy. 

Chiddu (1), that in suit for sale upon a 

mortgage executed by the father of a 

Hindu family en auction-purchaser under a 

simple money decree against the father was 

entitled to put the mortgagee to proof of the 

validity of his mortgage on a ground which 

might have been taken by the scns. In 

any case ite point is only of academic 

interest in this. suit afasmuch as Lakshmi 
Chand, defendant No. 9, who was admittedly 

joint with his father has himself set up this 


" (1) (1930) A L J 1528; 129 Ind,- Gas. 829; A-IR- 


1930 A, 852, 
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plea in his written statement; and he has 
instituted an appeal in this Court egainst 
the auction-sale of August 21, 1929, in favour 
of defendants figst set. 

The third point argued before us is that 
the mortgage was a transaction for the 
benefit of the family and was suchas a 
prudent Hindu father, whose cceupation in 
life was zamindart business, might be 
expected to negotiate, and, therefore, it is 
binding on the sons and creates a valid 
charge upon the property. On this plea 
also we must find against ihe plaintiff. 
Learned Counsel for ihe plaintiff concedes 
that the onus of establishing this plea lay 
upon the plaintif. The latte... own 
witness Ram Sarup admits that Bohra Dip 
Chand had an income of Rs. 12,000 or 
Rs. 18,000 per annum. Another witness of 
tke plaintiff, by name Chaube Gopinath, 
who is in the service of the Bharatpur State 
¿sa mukhtar-i-am, says in his evidence that 
in the lesse granted to Bhora Dip Chand 
“there wes probability end chence of 
profits” and in his cpinion there would be 
a profit, of about Rs. 1,000 per annum; but 
in cross-examinaticn he hes had to admit 
that before 1923 this property wes leased 
ata rental of Re. 1,000 only end that in 
1928 it was re-let at a rental of no more 
then Rs. 1,5(0. We cennot find anything 
on the record which would have justified 
Bohra Dip Chand in agreeing to pay an 
annual rent of Rs. 2,700 for the property in 
suit, and we are clearly of opinion that the 
plaintiff-appellant. has failed to establish 
that the lease was beneficial to the family 
or that there was any necessity whalscever 
for charging the family property as 
security for this lease which incidentally 
Bohra Dip Chand gave up after three 
years. 

It is, however, pleaded that the hypotheca- 
tion bond was executed to liquidate an 
antecedent debt inasmuch as the mortgage 
bond would only beccme operative when a 
debt or liability came into existence ; that 
is to say, when the hypothecation bond be- 
came operative there would already be an 
existing liability. The pcsition was this: 
The hypothecation bond was executed as 
security for payment of a potential debt ; 
and when the potential debt became an 
ectuality, the hypothecation bend would 
eutcmatically come to life. Thus its cpera- 
tiveness was dependent upon the contin- 
gency of a future debt ccming into exist- 
ence ; and when that occurred, the hypo- 
thecation bond would ipso facto become 
enforceable, The happening of these, two 
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events would be, to all intents and pur- 
poses, simultaneous and in our opinion ib 
cannot be neld that there was any such an- 
tecedence in time as was contemplated by 
their Lordships of the “Privy Council in 
Brij Narain v. Mangal Prasad (2), and as 
would render the sons’ interests in the an- 
cestral property liable to sale under the 
mortgage. The next plea, in order of 
logical sequence among those which have 
been taken before us is that a father of a 
joint Hindu family has, apart altogether 
from the question of legal necessity or the 
existence of an antecedent debt, the power 
to charge the family property in the capa- 
city of asurety for his subsequent liabili- 
ties. But since we propose to refer this 
matter toa Full Bench, we will first deal 
with the other remaining plea which has 
been argued beforeus by learned Counsel, 
and which is concerned with the effect of 
the Revenue Court's order of December 19, 
1929, which was passed in the proceedings 
under O. XXI,r. 58, Civil Procedure Code, 
upon the objection of the defendants-res- 
pondents. The operative portion of that 
order reads as follows : 

“I would not, therefore, sanction sale of the 
estit2. I accept thé objection of Srikrishan Das 
and crder that no sale of the estate can be 
made in this decree of Bharatpur State. I would, 
however, hold this burden of Rs. 8,000 of the 


Bharatpur State on this estate for which the State 
may sue. 

Learned Counsel for the plaintiff-appel- 
lant pleads that this was an order passed 
under r. 62, O. XXI, and that the effect of it 
is to stop the defendants first set from 
now challenging the hypothecation inas- 
much as e “claim“ by the mortgagee, to 
the effect that he had a charge on the pro- 
perty, was decided against the said defen- 
dants and they instituted no suit within 12 
months from the date of such order. If 
this were so, the question would arise as to 
whether the written statement of defendants 
first set, which wasfiled within 12 months, 
would or would not satisfy the conditions 
of the rule of limitation; but in the view 
which we take ofthe matter it will not 
be necessary to consider this point. In 
order to establish this contention, that ‘the 
order of December 19, 1929, was an order 
under r. 62, Counsel has to satisfy us: 
(1) that the attachment was not ‘raised by 
the Court, and (2) that there was a “claim” 
by the mortgagee within the meaning of 

(2) 46 A 95; 77 Ind. Oas. 689; 21 AL J 934; 46 M 
LJ23;5 PLT1; 280 WN 253; (1924) MW N 68; 
19°L W 72; 2 Pat. LR4; 100 &€ALR 82; AIR 
19243P O 50; 33 M LT 457; 26 Bom. L R 500;11 O 
L J 107; 51141298; 10 W N 48(P. 0). 
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58. As regards the former point, there ig 
sear in the order itself to show that the. 
attachment was not raised and it is ad- 
mitted in para. 8: of the- plaint that the 
property was relinquished from attach- 
ment by the Court. As regards the second 
point, we have no doubt whatever that the 
claim or objection as contemplated in 
rr. 58 to 63 is aclaim or. objection by a 
third party and does not include a claim 
or objection made by, the decree-holder who 
is putting his decree into execution. Rule 58 
Betas peu is preferred to any objection is 
made to the attachment of any property attached 
in execution of a decree on the ground that 
such property is not liable to attachment, the Court 
shall proceed to investigate the claim or objection 
with the like power as regards the examination of 
the claimant or objector and in all other respects as 
jf he was a party to the suit. l 

The words italicised by us indicate that 
the claim or objection as envisaged therein 
is not a claim or objection by the decree- 
holder. In our opinion the order of Decem- 
ber 19, 1929, although it does not, inso many 
words, direct that the attachment be raised 
cannot have been other than an order under 
r. 60, in which the Revenue Court purport- 
ed also to embody a sort of “informal noti- 
fication of the plaintiff's charge of the na- 
ture contemplated by r. 66. The last point 
which arises in this appeal is whether or not 
Bohra Dip Chand was competent to chargé 
the ancestral property as security for pay- 
meni of the lease money as it'fell due under 
the deed of lease dated April 24,1924. In 
Maharaja of Benares Y, Ramkumar Misir 
(3), one Ram Prasad took a lease of four | 
villages from the Maharaja of Benares and 
in order to secure due payment of the rent, 
a surety bond was entered into by the lessee 
himself and two other persons, each, surety 
hypothecating certain property as surety. l 
The rent for certain years fell into arrears 
and the Maharaja sued in the Revenue Court 
and obtained a decree ; and having failed 
to realize the decretal money by execution 
in the Revenue Court, he sued the sons of 
Ram Prasad and of the two other sureties 
the fathers being then dead. A Bench of 
this Court held that the properly was liable 
under the hypothecation bonds. No plea 
appears to have been taken in that case. to 
the effect that only 2 personal: liability 
would rest upon the son of a surely for pay- 
ment of money. In Chakhan Lal v. Kanhai- 
ya Lal (4), the question of a son's liability 


11, 1A Ld 330. ` 
IH o2 AL J 199; 119 Ind. Cas, 86; AI R 1929 


All. 72; Ind. Rul, (1929) All. 994. T 
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for the suretyship of his father was consider- 
ed by the learned Chief Justice and Ken- 
dall, J, They referred to the case of Maha- 
raja of Benaresv. Ramkumar Misir (3) and 
observed that in that case “the contention, 
that the text and the commentary (i. e. of the 
Mitakshara) refer only toa case where the 
amount has been previously paid and exists 
as a debt, was repelled by this High Court;” 
but they expressed the view that “the liabi- 
lity of the father as surety did not entitle 
him to alienate the family property.” They 
accordingly held that a charge which the 
father had created upon the family pro- 
perty as a surety was not a valid charge, 
but that his liability as surety still held 
good and that it could not be repudiated 
by the sons. In Mata Din Kanduv. Ram 
Lakhan Ahir (5), a different view appears 
to have been taken by Young and Bennet, 
JJ., who followed the view which was taken 
in Maharja of Benares v. Ramkumar Misir 
(3), and they remarked that no authority to 
the contrary had been shown to them, from 
which observation it is clear that the case 
of Chakhan Lal v. Kanhaiya Lal (4), was 
not referred to. The Privy Council case of 
Brij Narain v. Mangal Prasad (2), and the 
propositions of law laid down therein 
were discussed and in that connection the 
Court observed as follows : 

“But we are of opinion that in laying down thess 
five propcsitions thir Lordships of the Privy 
Council had no intention to apply the propositions to 
a case like the present, which isa case of a hypo- 
thecaition bond of, suretyship. There was no men- 
ticn at allin the judgment of their Lordships of 
-any such question having been raised before them, 
We consider thatif their Lordships had intended 
to lay down the proposition that a Hindu father 
could not bind the estate of the joint family by 
hypothecating the estate for the purpose of surety- 
ship, the proposition would have been clearly stated 
in the judgment of their Lordships. We consider 
that a proposition of such an importance as that 
in the present case would not have been laid down 
by their Lordships merely by implication but would 
have received ssparate treatment and considera- 
tion. Accordingly, as we consider tnat this ruling 
of their Lordships isnot intended to apply to the 
circumstances of the present case, we consider that 
we ougnt to follow the ruling in Maharaja of 
Benares v, Ramkumar Misir (3).” 


In Dwarka Das v. Kishan Das (6), the ex- 
istence of some difference of opinion in this 
Court was recognized. As regards other High 

Courts, we have been referred to Hira Lal 
Marwari v. Chandrabali Haldarin (1), Rasik 
Lal Mandal v. Singheswar Rai (8) and 


(5 


f >) (1929) A LJ 1285; 120 Ind. Cas. 555; A I R 
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Brij Nath Prasad v. Bindeshwari Prasad 
Singh (9). In view of ihe conflict which 
appears to exist, particularly in this Court 
as to whether æson's liability for security 
given by his father isa personal liability 
or whether a valid charge can be made by 
the father on the ancestral property, we are 
of opinion thatthe matter is one which 
should be decided by a Full Bench. We 
accordingly direct that the case be laid before 
the Hon'ble Chief Justice with a request 
that the following question be referred for 
determination toa Full Bench: Whether 
the father of a Hindu joint family can lay a 
valid charge upon the ancestral property as 
security for the payment of the rent which 
would fall due under deed of lease which 
had been executed by himself and which 
has been found to have been executed 
otherwise than for the benefit of the family 
or for family necessity. 

Messrs. P. L. Banerji and N. Upadhaya, 
for the Appellant. 

Messrs. Panna Laland S. B. L. Gaur, for 
the Respondents. 

Opinion of the Full Bench. 

Sulaiman, C. J—I am doubtful whe- 
ther any question as to the existence of 
an antecedent debt has been referred to 
us. In the body cf the order of reference 
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` there is a clear expression of opinion that 


no antecedent debt existed, though the 
form in which the question referred to 
us is framed does not preclude such a 
consideration. If execution of the original 
lease and the subsequent execution of the 
security boud were part and parcel of the 
same transacliion, then obviously there 
could be no antecedency in fact or in point 
of time. The two transactions would be- 
come one, and the alienation if without 
legal necessity and not for the benefit of 
the estate or the family, would be un- 
justified. . 

If, however, the two transactions were 
separate and independent, the first would 
be antecedent in point cf time. If the 
pecuniary liability incurred under the lease 
were certain, definite and unconditional, 
it would in my opinion amount to a debt, 
even though the payment were to be by 
future instalments. For instance, a person 
may borrow money promising to pay it 
after five years: he owes the debt from 
the very moment of borrowing, though he 
cannot be sued before the expiry of five 
years. Or again a person may purchase a 
motor car promising to pay the price after 


(9) AIR 1925 Pat, 609; 86 Ind. Cas, 791; 6 P LT. 
560, 
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a year: he has incurred a debt, although 
the debt does not become recoverable until 
after the expiry of one year. But if under 
the terms of the lease thé pecuniary lia- 
bility were not only contingent, but also 
conditional and may accrue in certain con- 
tingencies and may not accrue in others, 
then the legal liability may not amount to 
the incurring of a debt. In the present 
case the execution of the security bond 
was really an offer of a further security in 
. addition to the personal liability previously 

incurred. It was not a case of a discharge 
or repayment of an antecedent debt. As 
the terms of the lease are not before us it is 
impossible to express any final opinion on 
this matter. On the main question, even 
after hearing the point argued afresh, I 
adhere to the opinion expressed in Chaken 
Lat v Kanhaiya Lal (4). Itis not neces- 
sary for me to add to what has been 
already said there. I may only say that 
the primary idea of suretyship in an 
undertaking to indemnify if some other 
person does not fulfil his promise. Again 
under the Hindu Law the pecuniary lia- 
bility for suretyship is binding on the sons 
only end not on the grandsons. To hold 
that an alienation can be made straight off 
without there being an antecedent liabi- 
lity would mean that the alienation would 
be binding not only on the sons but also 
on the grandsons. The liability .of the 
sons topay a debt isnot the same thing 
as the right of the father to alienate the 
property to discharge the debt. One creates 
a liability which can be met out of the 
family property and the other involves an 
alienation out and out. The Mitakshara 
puts suretyship as something distinct and 
different from debts. The two are dealt 
with ssparately in different sections. Now 
the validity of an alienation in discharge 
of an antecedent debt has been charac- 
terised by their Lordships of the Privy 
Council in Sahu Ram Chandra v. Bhup 
Singh (10), at p. 444* as an exception tothe 
general rule of want of authority in the 
father to transfer property without legal 
necessity or when there is no benefit to the 
estate, and their Lordships have observed 
that that exception should not be extended. 
I would, therefore, hesitate to apply the 
exception to the case of a suretyship 
where no antecedency in point of time 
exists. 

(10) 15 A L J 437; 39 Ind. Cas. 280; A IR 1917 P 
C 61; 441A 126; 39 A 437; 21 O WN698;1PL W 
557; 19 Bom. L R 498; 28 CLJ1,33M LJ 14; (1917) 
MWN 439; 22 MLT 22:6 LW213(P. GC). 

*Page of 15 A L J.—(Ed.! 
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Bennet, J.—I agree with the opinion of 
the learned Chief Justice. | 

Bajpai, J.—The facis of this case are 
stated at length in the referring order and 
the question of law that we have got to de- 
cide is:. 

“Whether the father of a joint Hindu family 
can lay a valid charge upon the ancestral property 
as security for the payment of the rent which would 
fall due under a deed of lease which had been exe- 
euted by himself and which has been found to have 
been executed otherwise than for the benefit of the 
family or for family necessity.” 


Learned Counsel for the appellant ar- 
gued that it was open to him to go into 
the facts of the case and to show that the 
charge upon the ancestral property was 
made in lieu of an antecedent debt, and as 
such, was valid and that the way in which 
the question was formulated did not sug- 
gest that the charge was not in lieu of an 
antecedent debt. Iam of the opinion that 
this point has been already decided by the 
Bench which has referred the question to 
us, and that it is permissible to us to look 
into the order with a view to satisfying our- 
selves whether the matter has or has not 
been decided by the Bench. The order 
says: ' 

“Tt is, however, pleaded that the hypothecation 
bond was executed to liquidate an antecedent debt 
inasmuch as the mortgage bend would only become 
operative when a debt or liability came into exist- 
ence; that is to say, when the hypothecation bond 
became operative, there would already be an exist- 
ing liability. The position was this; the hypotheca- 
tion bond was executed as security for payment of a 
potential debt; when the potential debt became an 
actuality, the hypothecation bond would automatical- 
ly come to life. Thus its operativeness wags depen- 
dent upon the contingency of a future debt coming 
into existence; and when that occurred, the hypothe- 
cation bond would ipso facto become enforceable. 
The happening of these two events would be to all 
intents and purposes simultaneous, and in our opi- 
nion it cannot be held that there was aay such 
antecedency in time as was contemplated by their 
Lordships of the Privy Council in Brij Narain v. 
Mangal Pasad (2), and as would render the sons’ 
interests in the ancestral property liable to sale 
under the mortgage.” < 


Even if the question were open, I am 
of the opinion that it is impossible to hold 
that the security bond executed by Bohra 
Dip Chand, the father, was in lieu of an 
antecedent debt as understood in Hindu 
Law. The facis are that Dip Chand took a 
lease of some property on January 15, 
1924, from the Bharatpur State on an an- 
nual rent of Rs. 2,700 for nine years, and 
on April 24, 1924, he executed a security 
bond in which he mentioned the fact that 
he had taken a lease for nine years and 
that the Bharatpur State had demanded a 
se curity of Rs, 8,000 from him in respec 
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of the said lease and therefore he was hy- 
pothecating 137 odd bighas of land of khe- 
wat No. 1 in village Kanchrolli. It has 
been found that the above-mentioned pro- 
perty is ancestral property. The lease 
which Bohra Dip Chand had taken from 
the Bharatpur State is not on the record 
of the case, and it may well be that one of 
the conditions of the lease was that the 
lessor would have to execute a security 
bond in which event the two transactions 
would be practically one and there would 
be no “real dissociation in fact.” Apart 
from that the lease was taken, as appears 
from the evidence of Chaubey Gopi Nath 
an employee of the Bharatpur State, at an 
auction-sale held some time in July 1923 
although the thekanama itself was exe- 

cuted on January 15, 1924. We do not 
“know whether any sum was paid by Bhora 
Dip Chand on the date of the auction, and it 
may well be that a year’s rent was paid, 
in advance, and even if nothing was paid 
the annual rent was not due at the time 
when the security bond was executed in 
April 1924. It is true that an under- 
taking had been given by Dip Chand 
when he took the lease and’ that under. 
taking involved a pecuniary liability, but 
the question is whether it is possible to 
construe that undertaking involving a 
pecuniary liability as a debt. It must be 
remembered that the general principle in 
regard to the power of the father under 
the mitakshara law in his capacity of 
manager and head of the family with re- 
pau to the joint family property is 
that, 

“he is at’ liberty to effect or to dispose of the 
joint property in respect of purposes denominated 
necessary purposes. The principle in regard to 
this is analogous to that of the power vested in the 


head of a religious endowment or muth, or of the 
guardian of an infant family;” 


but side by side with this principle is the 
fact that there is 
“an obligation of religion and piety which is 


placed upon the sons and grandsons...to discharge 
their father’s debts” 


and 


“although the correct and general principle be 
that if the debt was not for the benefit of an 
estate, than the manager should have no power 
either of mortgage or sale of that estate in order 
to meet such a debt, yeb an exception has been 
made to cover the case of mortgage or sale by the 
father in consideration of an antecedent debt.” 


and it was observed by their Lord- 
ships of the Privy Council in Sahu Ram 
Chandra v. Bhup Singh (10), from which 
mmg I have been quoting freely, 
that, 
“his being an exception from a general and 
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sound principle ...the exception should not be ex- 
tended and should be very carefully guarded." 

This conflict was noticed again bv their 
Lordships of the Judicial Committee in 
Brij Narain? v. Mangal Prasad (2), and 
they observed 

“It is enough to say that both principles are 
firmly established by long trains of decision, and 
it certainly occurs tothe view that the term “an- 
tecedent” debt represents a more or less desperate 
attempt to reconcile the conflicting principle.” 


In the present case the father had not 
borrowed any sum of money from any 
ereditor prior to the execution of the secu- 
rity bond, and it cannot be said that the 
bond was executed in lieu of the former 
borrowing. The bond was in the sum of 
Rs. 8,000 and in no case can it be said 
that by the time of the execution of 
the bond he had become liable to pay 
this sum. The undertaking for the pay- 
ment of the annualrent given by the 
father was to mature into a pecuniary 
liability atadate subsequent to the exe- 
cution of the bond end, as such, there was 
no antecedence in time, and in the absence 
of the lease it is not possible tosay that 
there was any real dissociation infact ; 
on the contrary the circumstances suggest 
that the execution of the security bond 
was one of the conditions on which the lease 
was given. 

Coming tothe question which has been 
referred tous, I am of the opinion, that 
the father of a joint Hindu family cannot 
lay a valid charge upon the ancestral pro- 
perty under the circumstances enne 
in the question. In Chap. VI, ss. 4 an 
53 of the Mitakshara, it is laid down at 
follows : 

“Suretyship is enjoined for appearance, for confi. 
dence, and for payment. On failure of either osm 
the first two, the surety himself in each cas: 


shall pay; on that of the third, his sons mus 
also pay.” 


As pointed out by Ranade, J., in Tuka 


ram Bhat v. Gangaram (11), at pp. 459 anc 
460 *: 

“Bribaspati recognises four different classes c 
sureties ; (1) sureties for appearance, (2) suretie 
for honesty, (3) sureties for payment of money lent 
and (4) suréties for delivery of goods. The obliga» 
tion cf the first two kinds of sureties is limite 
to themselves parsonally,and does not bind thei 
sons; but the obligation incurred by the last tw 
kinds of sureties binds them and their sons als. 
after their death. The commentary of Ratnaks 
on this text expressly states that the sons sha 
be compelled to pay debts incurred by their fathe 
under the last two classes of surety obligation 
The texts of Narada and Yajnavalkya recogni: 
three classes of surety obligations only: those f+ 
appearance, those for honesty, and thoge for pa 

(11) 23 B 454 : 

“Page of 23 B.—[Hd,] 
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ment. Narada does not set forththe son's obliga- 
tion in this place, but the Yajnavalkya text is 
quite as explicit as that of Brihaspati. The sure- 
ties of first two classes must pay the debt, and 
not their sons, but the sons the last kind of 
surety may be compelled to pay their father’s debt 
incurred by him as surety. Katyayana refers to 
the same kind of surety when he lays down that 
the grandson of such a surety need, on no account, 
pay the debt, but the son must make it good 
without interest. The text of Vyasa makes the 
same distinction between the son’s and grandson's 
liabilities for such suretyship. Manu’s texts on 
the subject clearly distinguish between sureties for 
appearance or good behaviour and sureties for 
payment. The son shall not, according to Menu, 
in general be compelled to pay money due for 
suretyship, or idly promised to musicians and 
actresses or lost at play, or due for spirituous 
liquors, or for tolls or fines. The general. words 
‘money due for suretyship' used in the text are 
expressly stated by the commentator Kulluka to 
refer only to sureties for appearance and good 
behaviour, but, as regards a surety fur payment, 
it is enjoined that the Judge may compel even 
his heirs to discharge the debt. Even as regards 
the first two classes of sureties, if they have de- 
rived any advantage, or received a pledge, their 
heirs may be compelled to pay the debt. The 
commentator Hardatta explains a similar text of 
Gautama by affirming the same distintcion. 

This exposition of the authorities removes all 
apparent conflict, and the Pandits, whose advice 
was sought by the late Sadar Diwani Adalat in 
the case of Moolchand v. Krishna, Civil Reference 
No. 7 of 1898 must have based their opinion 
on thesa same texts, though there is no express 
Mention of the texts in the.judgment. The more 
general texts which class suretyship obligation 
witn reckless and immorel debt must, therefore, 
be qualified by the particular texts quoted above; 
and when so explained, it becomes clear that they 
refer to particular classes of sureties which do.not 
include sureties for payment of debts,in respect 
of which 1 st class, unless tha debts can be shown 
to have been incurred for immoral or illegal pur- 
poses, the sons are liable to discharge their 
father’s debts.” h 

It would thus appear that there is an 
obligation on the sons only when the father 
is a surety for payment of money lent or 
at least for delivery of goods and- not 


when he stands surety for appearance or, 


for honesty ; and so far as Narad is con- 
cerned he does not set forth the sons obli- 
gation even in these two cases; but none 
of the ancient law-givers would make the 
grandson liable in any class of suretyship. 
In ancestral property the grandson has a 
vested interest by birth and it would be 
anomalous to hold that although the grand- 
son is under no pious obligation to pay 
his grandfather’s debts incurred as a surety, 
the grandfather has the right to lay a 
valid charge on ancestral property for pay- 
ment of debts incurred by him as a surety. 


_ I have already in an earlier part of my 
Judgment emphasized the conflict that exists 
in- the two principles, namely the limita- 


BHARATPUR STATE V. SRI KRISHAN DAS (ALL) 


649 
tion imposed on the father of a joint Hindu 


family in connection with the alienation 


of the family property when he has sons 
and grandsons and the pious obligation 
of the son and the grandson to pay his 
father’s and his grandfather’s debts, if they 
are not tainted with immorality, and the 
attempts to reconcile the conflicting princi- 
ples, one of such attempts being to give to 
the father power to alienate ancestral proper- 
ty in lieu of an antecedent debt, but I am 
not prepared to introduce a further head 
and to say that a father can mortgage or 
alienate ancestral property in discharge 
of debts incurred as “a surety for pay- 
ment.” One anomaly I have already point- 
ed out and I can see no serious difficulty 
in reconciling the two principles at least 
so far as the question of sufetyship is 
concerned. The son (and not the grand- 
son) is Hable to discharge the debts in- 
curred by his father as a surety for pay- 
ment; that is his personal obligation, and 
if the creditor is alert, he can obtain relief 
as long as the personal remedy is open to 
him, for if he wete io obtain adecree within 
the time available for a personal decree the 
ancestral property might become liable, 
by being taken in execution on the back 
of the decree, but it is not possible for 
him to enforce the mortgage after the per- 
sunal remedy hes become barred by time. 
In Brij Narain v. Mangal Prasad (2), men- 
tioned above, their Lordships of tue Privy 
Council summed up five propositions in 
connection with the powers of a manager 
and a father regarding joint ancestral pro- 
perty, and although it cannot be said that 
these five propositions are fully exhaustive, 
yet 1 venture to suggest that if the father 
had sucha power, as is contended for by 
the appellant, one might have expected an- 
other proposition. 

It is not necessary for me to discuss the 
various authorities that were cited before 
us atthe bar, and I hold the view that 
the case in Chakhan Lal v, Kanhaiya Lal 
(4), takes the correct view of the law on 
the subject. lt is one thing to say that 
the son is under a pious obligation to pay 
his father’s debts incurred as a surety for 
payment and itis quite ano-her thing to 
say that a fathercan lay a valid charge 
upon the ancestral properiy for payment 
of such a debt. The hability of the son is 
personal and can be enforced only as 
long as the personal remedy is alive, and 
recourse might be. had by the creditor 
against the property in the hands of the 
son after he has obtained a simple money 


. 
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decree. My answer tothe question that 
has been referred tous isin the negative. 

By the Court.—(1) Even if an answer 
be wanted, no definite answer can be given 
as to the antecedency or otherwise of the 
‘liability under the lease without knowing 
the terms of the lease. (2) In case there 
isno antecedency in point of time and in 
fact, the hypothecation of joint ancestral 
property by way of security would not 
be valid without the existence of legal 
necessity or benefit to the estate. 

. Reference answered. 
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CALCUTTA HIGH COURT 
Civil Suits Nos. 154 of 1927 and 143 of 1928 
November 18, 1935 
MoNar, J. 
_ In the matter of GIRISH CHANDRA SEAL. 


Presidency Towns Insolvency Act (III of 1909), ° 
s. 55—Transfer by insolvent—Onus of proof of 


want of good faith—Transfer before adjudication 
held void—Transfer by transferee in good faith and 
acting bona fide—Validity of —Registration—Trans- 
fer which ought to be registered in Book I regis- 
tered in Book 1V bona fide—Error in registration, 
if invalidates transfer. f 

The onus of proving that transfers by an in- 
solvent were not made in good faith and for 
valuable consideration lies on the Official Assignee. 
Official Receiver v. Chcttyar Firm (2), relied on. 

Where a trensfer by an insolvent prior to ad- 
judication is held to be void on an application 
by the Official Assignee, a transfer by such trans- 
feree is also void evan if he were a tona fide 
purchaser for consideration. In re Hart, Ex parts 
Green (1) and In re Gunsburg (5), relied on. 

When a trentfer, which ought to be registered 
in Bock I is registered in Book IV but the regis- 
tration in Book IV is bona fide, the error in regis- 
tration’ will not invalidate the transfer. Satindra 
Nath v. Jatindra Nath (4), followed. i 

Messrs. B. C. Ghose and N. C. Chatterjee, 
_for the Official Assignee. 

Messrs. J. N. Majumdar Sambhu Baner- 
jee, D. N. Sinha and H. N. Bhattacharjee, 


for the other diferent parties. 


Order.—Two applications have been 
made by the Official Assignee to set aside 
a series of transactions by which the in- 
solvents Manindra Chandra Seal end Girish 
Chandra Seal have parted with property, 
as the Official Assignee contends, in de- 
fraud of their creditors. The questions 
for determination in each application are 
similar and it has been agreed that this 
judgment shall control the rights of the 
parties in both cases. The insolvents 
Menindra and Girish are two of the sons 


of Durgadas Seal who died in September ` 


By his will dated 
1924, Durgadas appointed his 


1925 leaving seven sons. 
April 28, 


e 
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sons Ashutosh and Umesh as his execu- 
tors. The only other son who is remotely 
concerned with these transactions is named 
Jadab. Durgadas did on September 19, 
1925, having made a will dated April 28, 
1924, under which each of the insolvents 
Manindra and Girish became entitled to 
a one-eighth share in the rest and re- 
sidue of his father’s estate. In order to 
appreciate the extent of their interest in 
that estate it is necessary to refer shortly 
to the earlier history of the family. In 
1866 Madhub Chandra Seal died after 
dedicating by will his property inMadan 
Dutt Lane. In 1884 Madhub’s nephew 
Kalidas dedicated properties numbered 100 
to 105 Bowbazar Street, as an addition to 
the earlier bequest but confined the shebait- 
ship of the endowment to his direct des- 
cendants. Litigation ensued between the 
Yival branches of the family and it is 
contended that in the result the Bowbazar 
properties have been declared to be secular 
and each of the insolvents is entitled to 
1-16th share therein. The insolvent’s father 
Durgadas was a son of Kalidas, The in- 
terests to which the insolvents become 
entitled under their father’s will fall into 
three categories: 

(1) Jewellery. 

(2) A share in half ihe residue. 

(3) A life estate in certain property. 

Durgadas died in September 1932. 

The insolvent Menindra, on April 29, 
1927, assigned his right to tLe jewellery 
to Gour Chand Mullick for Rs. 1,800. The 
insolvent Girish, on May 2, 1927, essigned 
his share in the jewellery to Gour Chand 
Mullick for Rs. 1,700. The Official As- 
signee contends thet Gour was a person 
who made it his business to prey on the . 
sons of wealthy parents, to lead them into 
a dissolute life, to advance them the money 
to indulge in dissipation and to induce 
them to part with their patrimony on 
ruinous terms in order tore-pay his ad- 
vances. The acquisition of their interest 
in the jewellery to which they were entitl- 
ed under their father’s will was, so it is 
contended, the first step in the acquisi- 
tion by Court of the insolvent’s property. 
The value of the insolvent’s interest in the 
jewellery is gaid to be largely in excess 
of the consideration which the insolvents 
are alleged to have received. On May 4, 
1927, Manindra, and on May 11, 1927, 
Girish, assigned their respective interests 
in the resi and residue of their father’s 
estate to Gour Chand Mullick for Rs. 1,000 
each. The Official Assignee alleges that 
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in each case the consideration was grossly 
inadequate even if it was in fact paid which 
he denies. Manindra, on May 28, 1927, 
mortgaged . his life interest in his father’s 
esiate to Gour for Rs. 19,000. The pay- 
ment of the alleged consideration is denied. 
Girish was adjudicated an insolvent on 
August 3, 1927 and Manindra on July 13, 
1928. By March 1930 Gour had obtained 
in all a 6 annas share in the estate of 
Durgadas, for he bought the two annas 
share of Jadub Chandra Seal through Phani 
Lal Mullick. 

This 6 annas share Gour sold on March 17, 
1930, to Umesh Chandra Seal for an al- 
' leged consideration of Rs. 10,000 in cash 
and Rs. 387,000 secured by a mortgage 
on the premises conveyed and on Umesh's 
4 annas share in the residuary estate of 
Durgadas. On March 29, 1930, the Of- 
cial Assignee advertised the sale of 
Manindra’s interest in the Bowbazar Street 
property, whereupon Gour and Umesh both 
objected on the ground that the insolvent’s 
interest in that property had ceased. Gour 
and Umesh were then examined under 
s» 36, Presidency Towns Insolvency Act, 
and the Official Assignee applied under 
s. 55 for the annulment of the transfers. 
On the hearing of that application before 
my learned brother Panckridge, J., Coun- 
sel for Gour stated that he was notin a 
position to establish full- payment in cash 
of the’ consideration for the transfers and 
the transfers to Gour were accordingly set 
aside and declared void. Similarly Counsel 
for Umesh declared his inability to prove 
that the consideration had in fact been 
paid, and with regard to the transfer on 
March 17, 1930, from Gour, he admitted 
that he had notice of the ‘adjudication of 
Girish and Manindra. The learned Judge 
held on the authority of In re Hart, Ex- 
parte Green (1), that the transfers to Gour 
being void they were void as from the 
date when his transferors were adjudged 
insolvent; and in the circumstances Umesh, 
his subsequent transferor, did not acquire 
a good title. On appeal from this deci- 
sion it was held following the recent Privy 
Council decision in Official Receiver v. 
Chettyar Firm (2) that the onus lay on 
the Official Assignee to prove that the 
transactions were not made in good faith 


(1) (1912)3 K B6; 28 T L R 482; 56 S J 615. 

(2) 581A 115; 131 Ind. Cas. 767; AI R1931P O 
75; 581A 115;9 R 170;35 C W N 577; Ind. Rul. 
(1931) P O 159; (1981) A L J 444; 53 0 L J 373; 60 M 
LJ ¥52; (1931) M W N 615; 33 Bom. L R 867; 31 L 
W 36 (P. 0). 
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and for valuable consideration, and that 
as there was no evidence to support the 
decision of the trial Judge his order should 
be set aside and the matter should be 
retried in the insolvency jurisdiction. The 
Appellate Court held, however, that the 
order of the trial Court setting aside, in 
the presence of Gour and his assignee 
Phani Lal Mullick, the mortgage of May 28, 
1927, of Manindra’s life estate under his 
father’s (will?) should stand. The order 
of the Appellate Court was made on Jan- 
uary 8, 1932. 

On January 18, 1932, Gour assigned to 
his father Bolai Chand Mullick the mort- 
gage of March 17, 1930, by Umesh in 
favour of Gour to secure the sum of 
Rs. 37,000 end on July 19, 1932, Gour 
was adjudicated insolvent. In accordance 
with the directions of the Court of Appeal 
the matter has come before me in the in- 
solvency jurisdiction and the procedure 
directed by that Court has been followed. 
The first question for decision is whether 
the Official Assignee has discharged the 
onus which lies upon him of proving that 
the transfers by the insolvents were not 
made in gcod faith and for valuable con- 
sideration. (His Lordship examined the 
evidence and proceeded.) The result is 
that the Official Assignee has to rely en- 
tirely on the admissions of Gour and the 
evidence of his accomplice to prove his 
case. As I have already pointed cut, they 
are hoth witnesses whose past record alone 
makes their testimony unworthy of belief. 
I am unable to say, in these circumstances, 
that the Official Assignee has discharged 
the onus which lay upon him and I am 
uneble to declare as prayed that the as- 
signment of April 29, 1927, May 4, 1927, 
and June 17, 1927, between Gour and 
Manihdra, and the assignments of May 2, 
1927, May 11, 1927 and June!21, 1927, by 
Girish, are void. The question of registra- 
tion which was raised before my brother 
Panckridge was argued before me at some 
length namely that the assignments by 
the insolvents of their residuary shares 
in their father’s estate would not operate 
as a transfer ofany immovable property 
inasmuch as they were registered in Book 
IV and not in Book I. 

This question was not decided at the 
previous hearing, but in view of my deci- 
sion that the lack of consideration has 
not been proved, it now becomes of im- 
portance. There can be little doubt that 
the registration in Book IV was bona fide, 
for prior to the decision of the Appeal 


“652 


Court in Ashutosh Seal v. Benode Behary 
(3), the parties were unaware that the 
residuary estate would include immovy- 
able property. In those circumstances the 
recent decision of the Privy Council, re- 
ported in Satindra Nath v. Jatindra Nath 
(4), seems to metoestablish quite clearly 
that such an error in registration would 
not invalidate the transfer. On my find- 
ing that the transfers in fayour of Gour 
were valid, it follows that the title of 
Gour’s transferees is good and the other 
questions which have been argued do not 
arise, but as this matter may go further, 
I will deal with the arguments which have 
been raised on the assumption that the 
transfers to Gour are void. Dealing first 
with the transfer in favour of Umesh of 
March 17; 1930. This transfer was made 
after the adjudication of the insolvents, 
and with notice of that adjudication and 
on the English cases to which I have been 
referred, viz, Inre Hart, Ex parte Green 
(1) and In re Gunsburg (5), L am of opinion 
that the title of the Official Assignee ac- 
erued on the dates in 1927 and 1928 
when Girish and Manindra were adjudicat- 
ed insolvent réspectively and that on 
March 17, 1930, Gour had no title to the 
property which ke purported to transfer to 
Umesh. Even itf it is conceded that Umesh 
was 9, bona fide purchaser for considera- 
tion, ke could acquire no title from Gour 
if the transfers in favour of Gour were in fact 
inoperative. ‘The same consideration would 
be applicable to the assignment of Janu- 
ary 18, 1932, by Gour in favour of his 
father Balai of the mortgage received by 
Gour from Umesh as part of the con- 
sideration in the transaction of March 17, 
1930. 

Finally it is argued on behalf of Umesh 
and Bolai, the transferees from Gour, that 
the Official Assignee is estopped from 
challenging the validity of the transfers 
owing to his failure to challenge them in 
earlier litigation. The earlier litigation 
to which reference is made is an adminis- 
tration suit brought by Gour on June 14, 
1927, against Umesh and Ashutosh Seal as 
executors of Durgadas’s estate. In that 
suit there was a decree in favour of Gour 

(3) 34 C W N 177; 128 Ind, Cas, 82; A I R 1930 
Cal. 495; 51 OL J 80. 

(4) 39 O W N 1191; 157 Ind. Cas, 419; AT R 1935 
P C165; 62 I A 265;63 0 1; 8 R P C 27; (1835) 
OLR 505; 1935 A L R861; 1B R 822; (1935) OWN 


952; (1935) AL J 1005; 42 L W 474; 69 MLJ 503; 
(1935) M W N 1145; 37 Bom. LR 833; 16PL T 739 


(P. 0). ' 
(5) (1920) 2 K B 426; 89 L J K B 725; 36 T L.R 485; 
64'S J 498, , 
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on July 12, 1929, and an order that the 
executors should hand over the shares of 
Manindra and Girish to the plaintiff. The 
Official Assignee was not a party to that 
suit, but it is contended that he was the. 
successor-in-interest to persons who were- 
parties and that so long as the decree re- 
mains, it is not competent for the Official 
Assignee to obtain an order under s. 55, 
Presidency Towns Insolvency Act, which 
would in effect seb aside that decree. In 
my opinion this decree which was obtained 
after Manindra and Girish were adjudicat- 
ed insolvents to the knowledge of the plain- 
tiff cannot operate as res judicata against 
the Official Assignee who was never made 
a party. The other proceeding on which 
reliance is placed is an originating sum- 
mons brought on February 1, 1928, by 
Ashutosh and Umesh as executors of 
Durgadas. To this summons the Official 
Assignee was a party and inasmuch as 
he failed ito challenge the transfers by the 
insolvents it is contended that he is estopp- 
ed from challenging them now. It is not 
apparent from the record what order if 
any, was made on this summons, but the 
Official Assignee entered appearance, and 
in. my opinion there is considerable force 
in the argument that his failure to raise 
any objection to the transfer justified 
Umesh, one of the plaintiffs, in assuming 
that the transfers were good. In this con- 
nection it is worthy of note that the Offi- 
cial Assignee must have had notice in 
1928 of the transfers and his stalemenis 
in para. 13 of his affidavit in the matter 
of Manindra and’ para. 14 of his affidavit 
in the matter of Girish are evidently un- 
true. It is urged with some justification 
that this Court is a Court of Equity and 
that the Official Assignee who seeks to set 
aside transfers on the ground that they 
are not bona fide, should be scrupulously 
accurate in the statements by which he 
hopes to establish his title. In view of 
my finding, that the Official Assignee has 
failed to establish thse invalidity of the 
transfers of which he complains, the ap- 
lications must be dismissed with costs in- 
cluding costs of the previous hearing be- 
fore Panckridge, J. The costs will be as 
of a hearing of a defended suit. The 
hearing ogcupied five days. In the matter 
of Girish, there will be costs as of a mo- 
tion. Gour Chand Mullick will bear his’ 
own costs. . 
N. Applications dismissed, 
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ALLAHABAD HIGH COURT 
Criminal Revision No. 909 of 1935 
February 6, 1936 

ALLSOP, J. a 
RAM BAHAL AHIR AND GTHERS— 
APPLIOANTS i 
VETSUS 
EMPEROR—OPPOSITE Party. 

Attachment—Civil Procedure Code (Act V of 1908), 
0. XXI, r. 44—Attachment not in accordance with 
r, 44—-Hyffect—Presumption as to compliance with 
rule—Penal Code (Act XLV of 1860), s. 424—Person 
removing crop to defraud creditors—Test to see if 
offence under s.424 has been committed. 

-An alleged attachment which was nct in accordance 
with the provisions of r. 44, O. XXI, Civil Procedure 
Code, would not operate to transfer possession of 
the property to the Court. But the presumption of 
law is that anything which is done by the cflicer 
of the Court is properly done until the contrary is 
shown, [re 

Held, that inthe absence of any attempt on the 
part of the accused in the Magistrate's Court to 
elicit from the amin that he had failed to carry 
out the provisions of the law, it cannot be said that 
those provisions were not carried ovt andthat the 
attachment was void. 

Obiter—It cennot re said that a perscn who re- 
moves a crop which cannot be said to be duly at- 


tached because ofa failure in carrying out ths pros - 
- visions of r. 44, O. XXI, cannot 


be punished for 
an offence under s. 424, Penal Code The question 
under s. 424, Penal Code, is not whether the prop- 
erty passed into the possession of the Court but 
whether the accused person removed or concealed 
his own property with intent to defraud or defeat 
his creditors or partners or others, Sarsar Singh v. 
Emperor (1), doubted. 


_ Or. R. from an order of the Séssions 
Judge, Ghazipur, dated October 16, 1935. 

The Assistant Government Advocate, for 
the Crown.’ i 


: Order.—The -learned Sessions Judge of 


- Ghazipur. has made a reference to this 


Court recommending that a sentence of 
fine passed on four persons, Ram Bahal, 
Sita, Jaddu and.Ram Autar, should be 
set aside in revision. These four men were 
convicted by a Magistrate of an offence 
under s. 424, Indian Penal Code, and 
were fined a sum of Rs. 15-each. The 
allegation was that their standing crops 
had been attached by the Civil Court and 
that they had forcibly removed the crops. 
The learned Sessions Judge has made the 
reference upon the ground that the crops 
had already been attached by an order 
of the Revenue Court and that they had 
been sold in pursuance of that attachment 
and upon the ground thit the Civil Court 
attchment was not valid owing to a failure 
on the part of the amin to observe the 
provisions of r. 44, O. XXI, Civil Pro- 
cedyre Code. The learned Magistrate went 
into the question whether the -crops at- 
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teched by the Civil Court had already 
been attached by the Revenue Court and 
found that this was not so. He examined 
the records and the evidence and came to 
the conclusion that the crops attached by 
the Revenue Court were quite different 
from those attached by the Civil Court. I 
do not intend in revision to go 
into this question of fact again. Tne 
learned Magistrate has examined the mat- 
ter apparently with great care and there 
is nothing to show thet his decision was 
jn any way perverse. 

The other question whether the attach- 
ment was properly made or not is one 
which must be considered. I quite agree 
that an alleged attachment which was not 
in accordance with the provisions of r. 44, 
D. XXI, Civil Procedure Code, would 
not operate to transfer possession of the 
property to the Court. In the present case 
it is said by the learned Judge that there 
is no evidence that the warrant of attach- 
ment wes affixed on the land on which 
the crop was grown or on the threshing- 
floor or the place where the produce was 
stored. On the oiher hand I see that no 
question was put to the amin in cross- 
examination upon these points. The pre- 
sumption of law, as 1 understand it, is 
that anything which is done by the officer 
of the Court is properly done’ until the 
contrary is shown. Omnia praesumuntur 
rite acta. In the absence of any attempt 
on the part of the accused in the Magis- 
trate’s Court to elicit from the amin that 
he had failed to carry out the provisions 
of the law, it cannot be said that those 
provisions were not carried out and that 
the attachment was void. It seems tome 
that this in itself is sufficient to justify 
the rejection of this reference. The learn- 
ed Judge has relied upon the case of 
Sarsar Singh v. Emperor (1), for the pro- . 
position that a person who removes a crop 
which cannot be said to be duly attached 
because of a failure in carrying out the 
provisions of r. 44, O. XXI cannot be 
offence under s. 424, 
Indian Penal Code. I must say with great- 
est deference that I should hesitate to 
accept this proposition of law. 

The question, it seems to me, under 
s. 424, Indian Penal Code, is not whether 
the property passed into the possession of 
the Court but whether the accused person 
removed or concealed his own property 
_Q) AIR 1934 All. 711; 151 Ind, Cas. 366; (1934) 


Or. Gas. 901; 35 Gr. Ld 1307; (1934) A LJ 749} 
TR A153, ' 
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with intent tò defraud or defeat his 
creditors or partners cr others. There is 
no doubt that a person has a right to 
deal with his own property, but he has 
no right to deal with it in order to cause 
wrongful loss to others or wrongful gain 
to himself. A man who sells his property 
in order to prevent his creditors from pro- 
ceeding lawfully against it, would, in my 
opinion, be guilty of an offence under 
s. 424, Indian Penal Code, and indeed 
It seems to me thet that section was 
enacted in order to deal with offences of 
this kind. It is unnecessary for me to 
decide this question definitely and I, there- 
fore content myself with this expression of 
my doubts, as to the correctness of the 
view held in the case to which I have 
referred. I consider on the facts found that 
there i3 no justification for interference 
with the conviction and sentences. The 
reference is rejected and the papers may 
be returned tothe Court below. 
N. Reference rejected. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 272 of 1934 
May 22, 1935 
HENDERSON AND R. O. Mrrrar, JJ. 
KRISTO KAMINI DEBI—Dxrorze-Hotper— 
APPELLANT 


versus 
GIRISH CHANDRA MONDAL AND OTHERS 


J UDGMENT- DEBTORS —RRESPONDENTS 

Limitation Act (IX of 1908), s. 15, Sch. I, Art. 
181—Scope of —S. 15—Whether contemplates filing of 
application for execution—Whether applies to any 
other  application—Subsequent application after 
removal of bar and to revive execution—Whether 
comes within s.15—Civil Procedure Code (Act V 
of 1908), O. XXI, r. 29—Court passing order that 
attachment is to subsist till decision of suit by judg- 
ment-debtor and execution application to stand 
dismissed for time being—Held, order not warrant- 
ed by law but was merely suspensory—Subsequent 
application for revival—Art. 1861, if applies—Sub- 
sequent application may be treated asone in con- 
tinuation of or revival of previous application, 

The enlargement of the scope of s. 15 by the Limit- 
ation Act of 1908, has not superseded the principle’ 
that a later application can in certain circumstances 
be treated as an application for revival or incon- 
` tinuation of the earlier application. Section 15 
contemplates the filing of an application for execu- 
tion and does notin terms apply to any other ap- 
plication. If, therefore, an application is made by 
the decree-holder, after the removal of the bar tə 
execution, to revive or continue an application for 
execution which could not have been by reason of 
the bar, proceeded with, such an application not 
being in terms a fresh applicaticn for execution 
does not come within the section. Chattar Singh v. 
Kamal Singh (1), followed, [p. 656, col. 1) 

Where by reason of an injunction obtained by a 


KRIsTO KAMINI DBR V. 


Girisu éaaNprd (CAL) 16810] 


Judgment-debtor restraining the decree-holder from 
proceeding with the execution of the decree till the 
suit, to have the decree set aside, was disposed of, 
the executing Court passed an order to the effect: 
“The attachment “vill continue till the disposal of 
the aforesaid suit. The case be dismissed for the 
present :” 

Held, that the order was not warranted by law 
and was merely a suspensory order which kept the 
execution case pending, but off the list of pending 
cases only during the time that the aforegaid suit 
would be pending inthe Court. |p. 655, col. 1.) 

When an execution case is still pending, but 
cannot be proceeded with further by reason of an 
injunction, and hasbeen “ struck off the file,” or 
is removed by an order which does not terminate it 
finally but hasthe effect of only removing it from 
ths list of pending cas2s, the decree-holder is not 
bound to apply for revival of the said proceedings 
after the removal or discharge of the injunction. 
His application in substance only conveys to the 
Court the information that the,;bar has been re- 
moved. It is also the duty of the Court to have in 
sight all undisposed cases and when the bar is re- 
moved to direct the party to take necessary steps 
for further progress of the case. [p. 656, col. 2] 

Such an application, therefore, not being a fresh 
application for execution, Art. 182, Limitaticn Act, 
does not apply to it, andin regard to application 
of such nature, there isno rule of limitation pre- 
scribed. Madhabmant Dassi v. Lambert (6), Kedar 
Nath Dutt v. Hara Chani Dutt (9), Kotiah v. 
Alimelammah (10) and Subba Charin’ r. Muthuveeram 
Pislat (11), followed, Balvant Singh v. Budh Singh 
(2), Madko Prosad v. Draupadi Bibi (3), Sat Norain 
Lal v. Ganga Jal (4) and Bibi Hajo v. Har Sahay 
Lal (5), dissented from, Lal Govind v. Bhikar Sahu 
(12) and Akshay Kumar Ray v. Abdul Kader (13), 
discussed. l 

An pplication for execation of a decree may bə 
treated as one in continuation or for revival of a 
previous application for execution, similar in scope 
and character, the consideration of which had been 
interrupted by objections and claims subsequently 
proved to be groundless or had been suspended by 
reason ofan injunction or like obstruction. [p. 655, 


col, 2.] : 
©. A. from appellate order of the 


District Judge, Burdwan, dated Febru- 
ary 10, 1934. 

Messrs. Bejoy Kumar Bhattacharya and 
Bhut Nath Chatterjee, for the Appellant. 

Messrs. Gopendra Naih Das and Jaga- 
dish Chandra Ghose, for the Respondents. 

R. C. Mitter, J.—This appeal is on be» 
half of the decree-holder and is directed 
against the order of the learned District 
Judge of Burdwan, dated February 10, 
1934, by which her application for execu- 
tion ofa decree for money which she had 
obtained against the respondents on June 8, 
1920, has been dismissed. The appeal 
raises an important question of limitation on 
which not only’ the other High Courts have 
differed, but different views have been ex- 
pressed by this Court on different occa- 
sions. The relevant facts are as follows: 
In 1921 the appellant applied to execute her 
decree, Her application for execution was 
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numbered Title Execution No. 135 of 1921. 
Therein she applied for sale of some pro- 
perties and in due course the said pro- 
perties were attached. dhe judgment- 
debtors, however, instituted a suit against 
her in the year 1922 (Title Suit No. 66 of 
1922) in which they prayed for setting 
aside her decree. In the course of that suit 
an injunction was applied for and obtained 
by the judgment-debtors restraining her 
from proceeding with her execution till the 
disposal of the said suit. On the injunc- 
tion being granted the executing Court re- 
corded an orderon June 19, 1922, in the 
following terms: 

“Under order No. 7, dated June 19, 1922, passed 
in title suit No. 66 of 1922 the sale of this case be 
stayed. The attachment will continue till the dis- 
posal of the aforsaid suit, The case be dismissed 
for the present.” 

There is nothing to show thet this order 
was passed in the presence of the decree- 
holder, and certainly there is nothing to 
show that the decree-holder wa3 at fault or 
‘in default to merit the dismissal of ker 
execution case. It seems to us to be one 
of these classes of orders, for which there 
is no warrantin law, frequently passed for 
the quarterly returns. The order had no 
doubt the incidental advantage of improv- 
ing the Subordinate Judge’s list, but it has 
the disadvantage of causing a great deal of 
difficulty and’ argument both in the Courts 
below and before us. After giving our an- 
xious consideration tothe matter, we have 
come to the conclusion that it is a sus- 
pensory order which kept the execution case 
pending, but off the list of pending cases 
only during the time that the aforesaid title 
suit of 1922 would be pending in the Court 
of first instance. On June 10, 1929, the said 
title suit was dismissed by the Court of 
first instance and an appeal against the 
decree of the said Court was dismissed on 
July 21, 1932. On April 20, 1933, that is 
beyond three years of the date of the dis- 
missal of-the title suit by the first Couri, 
when the injunction order terminated, the 
appellant filed an application in the execu- 
ting Court ina tabular form. Therein she 
mentioned some properties over’ and above 
those mentioned in her application for exe- 
cution filed in 1921, which she wanted to 
sell for satisfaction of her decree, but ul- 
timately she gave up those edditional pro- 
perties and wanted to sell only those pro- 
perties which were mentioned in her appli- 
cation for execution filed in 1921. 

In pne column of the application which 
she filed on April 20, 1933, she stated that 
her application may be treated as an appli- 


` gRtsfo KAMINE pisi v. GIRiSH GHanpRA (CAL.) 


655 
cation for reviving Title Execution Cuse 
No, 135 of 1921, and be taken in continua- 
tion of her previous application for execu- 
tion. The learned District Judge has held 
that after the abandonment of her claim to 
proceed against the additional properties, 
her application is one in continuation of her 
previous application for execution filed in 
the year 1921. We hold that the learned 
District Judge is right in the view he has 
taken inthis respect. It is well established 
that an application for execution of a decree 
may be treated as one in continuation or 
for revival of a previous application for 
execution, similar in scope and character, 
the consideration of which had been in- 
terrupted by objections «nd claims sub- 
sequently proved to be groundless or had 
been suspended by reason of an injunction 
or like obstruction. The finding of the 
learned District Judge in our judgment is 
a finding of fact and cannot be challenged 
by the respondent judgment-debtors. 


The learned District Judge, however, held 
that her application of April 20, 1933, was 
en application for reviving Title Execution 
Case No. 135 of 192], and came within the 
purview of Art. 181, Limitation Act, and 
inasmuch as the right to apply accrued on 
June 10, 1929, when the injunction was 
dissolved, it was barred by time. The 
question before us, in this appeal is whe- 
ther this view is correct. Mr. Dass appear- 
ing on behalf of the judgment-debtors has 
raised a further point in support of the 
order appealed against. He says that after 
the amendment of s. 15, Limitation Act, in 
1908, the doctrine of revival of execution 
proceedings can no longer be invoked and 
a decree-holder is only entitled to get a 
deduction of the time during which he had 
been restrained by an injunction from exe- 
cuting his decree. He says that the ap- 
plication for execution would have been in 
time if fled within three years of the date 
of the attachment effected in Title Execu- 
tion Case No. 135 of 1921, (which was cer- 
tainly before June 19, 1922), that being the 
last step in aid of execution plus the time 
during which the injunction order passed 
in Title Suit No. 66 of 1922 wasin force. If 
this contention .be accepted, certainly the 
decree-holder is hopelessly out of time. This 
further point taken by Mr. Dass may be con- 
veniently taken up first. 


Section 15, Limitation Act of 1877, applied 
only to suits, and limitation in case of 
suits only was extended when its institu- 
tion was stayed by. an injunction. When 
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the law ‘stood thus it was held that, where 
an application for execution of a decree 
was stayed by an injunction, the time dur- 
ing which the injunction was in force could 
not be excluded in computing limitation, 
but the Court relieved the decree-holder by 
treating the application for execution made 
after the discharge of the injunction as an 
application to revive or continue the pre- 
vious epplication for execution, if it was 
similar in nature and scope. This doctrine 
could have no possible application and would 
not have assisted the decree-holder where an 
Injunction was passed against him before 
he had made any application for execution 
or when there was no application for ex- 
ecution pending. The position was the 
same when the second application for, exe- 
cution wes not similar in nature and scope 
to the earlier application for execution. In 
1908 the scope of s. 15 was enlarged by 
‘making the section applicable also to ap- 
plications for execution, and there- 
by - the hardships caused to decree- 
holders in the two clases of cases last men- 
tioned was removed. But we do not think 
that the enlargement of the scope of s. 15 
by the Act of 1908 has superseded the 
principle that a later application can, in 
certain circumstances, be treated as en 


application for revival or in continuation of: 


the earlier application.. Section 15 con- 
templates the filing- of an-application for 
execution and does not in terms apply to 
any other application. If therefore an ap- 
plication is made by the decree-holder, after 
the removal of the bar to execution, to 
revive Or continue an application for exe- 
cution which could not have been, by rea- 
son of the bar, proceeded with, such an 
application not being in terms a fresh 
application for executicn does not, in our 
judgment, come within the section. We 
agree entirely with the reasons given by 
Lindsay, Sulaiman and Mukherjee, JJ., on 
this point in Chattar Singh v. Kamal Singh 
(1). We accordingly overrule this point 
urged by Mr. Dass. 


The question that remains to be deter- 
mined, then, is whether Art.181 applies to 
the application made by the appellant be- 
fore us on April 20, 1933. The Allahabad 
High Court has taken the view that the 
said article applies: Balvant Singh v. Budh 
Singh (2),Madho Prosad v. Draupadi Bibi 


‘ (1) 49 A276; 100 Ind. Cas, 692; AIR 1927 All, 
16; 25A L-J 201. 

(2) 42 A 564; 56 Ind, Cas. 1008; A IR 1920 All, 

(474; 18 A L J 642, 
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(3) and Sat Narain Lal v. Ganga Jal (4) 
The Full Bench of the same Court has 
adopted the same view in Chattar Singh v. 
Kamal Singh (1)? although the said ques- 
tions did not arise and was conceded by 
the decree-holder's Advocate, as the applica- 
tion for revival of the execution proceedings 
was made within three yearsof the date of 
the discharge of the injunction. The Patna 
High Court has also taken the same View: 
see Bibi Hajo v. Har Sahay Lal (5). This 
view proceeds upon the basis (and in our 
judgment can only be supported on that 
basis) that a decree-holder under these 
circumstances is bound under the law to 
apply for continuation of the execution 
proceedings after the removal of the bar. 
When an execution case is still pending, 
but cannot be proceeded with further by 
reason of an injunction, and has been 
“struck off the file’, or is removed by an 
order which doesnot terminate it finally 
but has the effect of only removing it from 
the list of pending cosses, we da nob see 
why it must be said that the decree- 
holder is bound to apply for revivel of the 
said proceedings after the removal. or dis- 
charge of the injunction. Hisapplicaticn in 
substance only conveys to the Court the n- 
formation thatthe bar has been removed. 
It is also the duty of the Court to have in 
sight all undisposed cases and when the 
bar is removed to direct the patty to take 
necessary steps for further progress of the 
case. For these reasons we do not agree 
with the view of the Allahabad and Patna 
High Courts. In Madhabmant Dassi v. 
Lambert (6), Mookerjee and Carnduff, JJ., 
after noticing the doctrine of revival of 
execution proceedings, when the bar to exe- 
cution had been subsequently removed, 
make the following observation at page 805* 
of the report. 

“The oniy reasonable view we can take of the 
proceedings under such circumstances is that the 
application of February 10, 1910, was in.continua- 
tion of the application of July 8, 1909, which was 
in substance for revival of the application of 
September 9, 1909, which had been dismissed on 
December 19, 1908. In this view no question of 
limitation arises.” s 

Although the obiter in that case that 
Art. 181, Limitation Act, does not apply to., 
an application fora final decree in a mort- 
gage suit, when the preliminary decree had 

(3) 43 A 383; 61 Ind. Cas. 417; A I R1921 AN 
99; 19A L JII. h 

B A I R1926 All. 409; 94 Ind. Oas. 1005. 

5) AI R 1926 Pat. 62; 89 Ind. Oas. 992; 7PLT 


(6) 37 C796; 6. Ind, Cas. £37; 12 O LJ 328715 U 
WN 337, : i é 
*Page of 37 Om [Ha] 
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been passed after the Civil Procedure Code 
of 1908, had come into force, was dissen- 
tedfrom by Sir Lawrence Jenkins in 
Amlook Chand Parruk v. garat Chandra 
(7), affirmed by the Judicial Committee 
sub-nomine Munnalal Parruk v. Sarat 
Chander (8); the principle there laid down 
that there is no scope for the application 
of limitation to pending proceeding has not, 
in our judgment, been doubted either by 
the Judicial Committee or by decisions of 
this Court binding on us. That principle 
had been formulated be Wilson, J., in an 
old case. Kedar Nath Dutt v. Hara Chand 
Duti (9) has been repeatedly followed in 
this Court and has the merit of being 
fundamentally right. We accordingly hold 
that the view taken by the Madras High 
Court on the question which we have to 
decide is the correct view, and to applica- 
tions of the nature which we have before 
us, there is no rule of limitation prescrib- 
ed: Kotiah v. Alimelammah(10) and Subba 
Chariar v. Muthuveeram Pillai (11). 

Two casesof this Court have been 
cited before us by tke learned Advocate 
for the respondent, which, it is said militate 
against the view weare taking. They are 
Lal Govind v. Bhikar Sahu, 20 Ind. Cas. 
439 (12) and Akshay Kumar Ray v. Abdul 
Kader (13). In the first mentioned case 
the ‘application for revival’ of the execu- 
tion proceedings was made’ within three 
years of the date when what was consider- 
ed by the Executing Court as an order for 
stay of execution was removed. The obser- 
vations of Richardson and Newbold, JJ., 
that Art. 181 was applicable to the appli- 
cation was, therefore, obiter dictum. In the 
ease of Akshay Kumar Ray v. Abdul 
Kader (13), the matter was not argued but 
was conceded by the Advocate for the 
decree-holder, who seemed to have concent- 
‘rated his attention on the question as to 
whether Jimitation ran from the date of 
‘the order of the first Court reversing the 
Court sale or from the date of the Appel- 
late Court's affirmatory order. The cases 
onthe subject were not cited from the 
Bar and the learned Judges in support of 


P 38 C 913; 11 Ind. Oas. 943; 16 O W N 


(8) 42 IA 88; 27 Ind. Casi 683; A I RIHAP O 
150; 42 O 776; 17 ML T 120; 21 OL J118; 2? L 
W 282;19 C WN 561; 28 M L J470 (PO). 

(9) 8 O 420. 

(10) 31 M 71; 18M L J46. ; 
meee 36 M 553; 14 Ind. Cas. 264; 24 M L J 
Ga 20 Ind. Cas. 439. 

(t3) 57 O 860; 126 Ind, Cas, 268; AIR 1930 Oal 
329; 34 O -W N 102; Ind. Rul, (1930) Gal. 716. 
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their observations that, 

“it is well-known that an application for re- 
ae execution proceedings is governed by Art. 
cited no authority nor noticed any. They 
cited the case of Madho Ram v. Nihal 
Chand (14) in support of the other pro- 
position ihat limitation ran not from the 
date of the appellate order but from 
the date ofthe original order which the 
Appellate Court had confirmed. The value 
of the decision in Akshay Kumar Ray v. 
Abdul Kader (13), on the point we have 
to decide, regarded as a precedent, is in 
our judgment weak. We accordingly hold 
that the application of the appellant before 
us had been wrongly thrown out by the 
Courts below. We accordingly allow the 
appeal, send the case back to the Court 
of first instance with directions to that 
Court to proceed with the Execution case 
No. 135 of 1921. The appellant will have 
her costs of this Court and of the Courts 
below. Hearing fee is assessed at two gold 
mohurs. 

Henderson, J.—l agree, and only de- 
sire to say this. It could hardly be con- 
tended with any show of reason that 
an application which was filed in time, 
can subsequently become barred by limita- 
tion. It has, however, sometimes been held 
that after the removal of an injunction 
staying execution and further proceedings, 
the decree-holder is bound to file a petition 
for permission to go on with his case within 
three years. 

This implies that a duty is cast upon 
the decree-holder to file such a petition. 
With great respect tothe learned Judges 
who have taken that view, we are of opin- 
ion that sucha petition is entirely redund- 
ant, and the decree-holder cannot be pre- 
vented from going on withhis pending 
case in the ordinary way. Indeed in some 
cases itis not necessary for the decree- 
holder to do anything at all. For example, 
if the Court has directed the issue of a 
notice under the provisions of O. XXI, 
r; 22, and before such notice is actually 
issued, further proceedings are stayed, it 
is obviously for the Court, of its own 
motion as soon asthe bar is removed, to 
issue the notice. Again, if the judgment- 
debtor after receipt of such notice has 
been granted time to file objections, and 
before that time has expired, further pro- 
ceedings are stayed, the next step after 
the removal of the injunction would lie 
with the judgment-debtor. The result is 

(14) 30Ind. Cas. 494; A IR 1915 All. 336; 38 4 21; 


- 13 A L J 985. 
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that when a decree-holder files a petition 
asking the Court that a pending case 
may be proceeded with, the Court should 


inquire whether there isin fact such a case’ 


fending ornot. If thereis, the decree- 
holder is obviously entitled to go on with 
it. Ifthere is not, the application is clearly 
Mijsconceived and would fail. But in 
Neither case can any question of limitation 
arise. 

Turning tothe present case, there is a 
concurrent finding that the present appel- 
lant did in fact ask to go on with a pend- 
ing case. The order of the learned Munsif 
that the case is dismissed for the present 
has no real meaning and could not reason- 
ably be interpreted as a final dismissal of 
the execution case. The only object of such 
ən order appears to be to remove the 
case from the pending list so that it may 
not be shown in the periodical returns. In 
this connection I desire to emphasize what 
has fallen from my learned brother, with 
regard to the impropriety of passing such 
orders. 

D. i Appeal allowed. 


amma 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER’S COURT | 
Civil Revision No. 349 of 1935 
October 9,.1935 
MIDDLETON, J. C. 
AMAR DAS AND ANOTHER—PLAINTIFFS 
——FETITIONERS 
versus 
TAUS AND OTHERS—DHAFENDANTS— 
RESPONDENTS 

Jurisdiction—Mortgage of land—Contemporaneous 
lease in favour of mortgagor—Mortgagee's surt for 
possession or in alternative for return of mort- 
gage money—Suit held not cognizable by trial Court 
—Trial Court granting relief for return of money 
—Appellate Court considering other relief unneces- 
sary—Failure to exercise jurisdiction—-Lease deed, 
held separate transaction and mortgagee entitled to 
possession—Relief-—Mortgage. ie 

In a suit against the defendants on basis of 
two mortgages, it was alleged that the defendants 
by a contemporaneous deed of lease hed taken the 
land in lease and that the defendants had satisfied 
the rent due till the termination of the lease and 
thereafter had retained the land on oral lease; that 
the defendants paid rent for some period under 
oral lease but had refused to pay rent later. The 
jnintiff sought a decree for possession in ‘in case 
Pi failure’ (ba surat digar) for the return of the 
mortgage money, or other relief deemed suitable. 
The “rial Court granted a decree for the amount 
of the mortgage money, but refused a decree for 

ossession on the ground that the parties had 
Paver intended that possession should pass under 
ho mortgage. The decree was upheld on appeal 
by the plaintiffs and the Appellate Court .also con- 
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sidered that as the plaintiffs had asked for alterna- 
tive reliefs and had received one, they had no 
complaint and could not claim the other relief in 
appeal: 

Held, that the spit for possession was not cogniz- 
able by Civil Court but could be tried only by 
Revenue Court, as the defendant's possession could 
not be otherwise that as a tenant; 

Held, also that there was a failure on the part of 
the: Appellate Court to exercise jurisdiction vested 
in ib in not considering the question whether the 
plaintiff was entitled to the alternative relief and 
that, therefore, the plaintiff could come up im revi- 
sion; 

Held, further that the contemporaneous lease should 
be regarded as a separate transaction and that the 
mortgagee was entitled to bring a suit for posses- 
sion of the land and it could not be refused on 
the ground that there had been no intention to 
transfer possession, 

C. R. from an order of the Second Addi- 
tional Judge, Peshawar, dated May 11, 
1935. 

Mr. Charanjit Lal, for the Petitioners. 

Mr. Dhian Chand, for the Respondents. 

Order.—The petitioners brought a suit 
on the basis of. two mortgage-deeds by 
which the respondents had mortgaged cer- 
tain land in Rs. 900 for a period of ten 
years commencing on February 15, 1915. 
They alleged that the respondenis by a 
contemporaneous deed of February 15, 
1915, had taken the land on lease; that a 


decree. for rent up to February 15, 
1923, had been obtained by the peti- 
tioners and had been satisfied, and 


that thereafter the lease money was 
paid up to Kharif 1£25 when the period 
of the lease terminated. None of these 
allegations was contested in the written 
pleas. The petitioners further alleged in 
their plaint that respondent No. 1 had 
thereafter. retained the land on an oral 
lease, had paid rent for some unspecified 
period and had refused to pay rent for 
the last 3 years. The plaintiff-petitioners 
sought a decree for possession, or in the al- 
ternative decree for return of the mori- 
gage money, or other relief deemed suit- 
able. The trial Court held that possession 
had never been iransferred under the 
mortgage and that the intention of the par- 
ties wis that the mortgagor should retain 
possession, so that in effect the transaction 
was one of simple mortgage. Having 
found that the mortgage money had been 
duly paid to the defendant and that it 
had never been paid off, it granted a decree 
for the smount of the mortgage-money, 
namely, Rs. 900, but refused a decree 
for possession on the ground that the 
parties bad never intended, that possession 
should psss under the mortgage. '. 
The decree was upheld on appeal by the 
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plaintiffs, in which they asked that their 
Primary relief of possession should be 
granted. The learned Appellate Judge 
held that possession never Waving passed 
under the mortgage, it was apparent that 
the parities had no intention of transfer- 
ring possession. The learned Judge also 
considered on the authority of a case re- 
ported as Reajuddin v. Abdul Jobbar (1) 
that as the plaintiffs had asked for alter- 
native reliefs and had received one, they 
had no complaint and could not claim the 
other relief in appeal. The plaintiffs now 
come up in revision and rely upon a rul- 
ing of the Punjab Chief Court reported as 
Alliance Bank of Simla, Lid. v. Kahan 
Singh, 25 Ind. Cas. 856 (2), in 
which it was held that where alter- 
native reliefs are claimed, the primary re- 
lief admissible should be granted and that 
the prayer for an alternativ erelief 
does not waive the primary relief. The 
two cases mentioned appear to be dis- 
tinguis.ed by ihe fact that in the Calcutta 
case the plaintiff expressed his willing- 
ness to accep: either relief to the exclusion 
of the other, whilst in the Punjab case 
he prayed for an alternative relief in de- 
faull of getting the primary relief. In the 
present case the lirst prayer was for pos- 
session and the second prayer was only 
introduced with tne words ba surat digar, 
which may be roughly paraphrased as “in 
case of failure”. , I nold that the Appellate 
Court was bound to go into the question 
whether the plaintiffs were entitled to pos- 
session and that its finding that it need 
not doso where an alternative relief had 
been granted, was a failure to exercise 
jurisdiction vested in it, thus entitling the 
plaintiff-eppellants to come up in revision. 
As regards the concurrent finding of 
the Courts below that the parties never 
intended that possession should pass under 
the mortgage-deed, it is apparent that 
there wasa failure to consider the effect 
of the ruling of their Lordships of the 
Privy Council in a case reported in the 
Judicial Record of the Province, Vol. Il, 
No. 46. The mortgage-deeds were defini- 
tely deeds of mortgage with possession 
and the contemporaneous lease should be 
regarded as a separate transaction. Hence 
the decision of both Couris, that posses- 
sion could not be granted because there 
“had never been any intention to transfer 
it, was incorrect. Learned Counsel for the 
(1) ATIR 1924 Cal. 445; 69 Ind. Cas. 504. 

i? 25 Ind. Cas. 856; ATR 19i4 Lah. 204;4 PR 
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respondents, however, refers me to the 
plaint in para. 7 of which the plaintiffs al- 
leged that after the period of the written 
lease had terminated, the defendant conti- 
nued in possession on the basis of an oral 
lease. He argues that the plaintiffs | here- 
by admitted defendant's possession in the 
capacity of a tenant, so that tneir suit 
for possession was one that could only be 
heard by a Revenue Court. As against 
this, it is urged for the petitioners that in 
para. 8 of the plaint, where ıt is alleged 
that the defendants stopped paying 34 years 
before suit, shows that even the oral lease 
had terminated and that the possession of 
the defendant had become that of a tres- 
passer. 

The plaintiff appeared as a witness and 
repeated the allegation in his plaint that 
there had been an oral lease subsequent 
to the expiration of the written lease, and 
the trial Court actually framed an issue 
as to whether the defendant had occupied 
the land on an oral lease, placing the 
burden of proof upon the plaintiff who 
failed to discharge it. Moreover, on exumin- 
ing the plaint I find that the piaintiff 
stated therein that he would sue for rent 
due in a separate suit. In the face of 
these facts I find it impossible to agree 
with the Counsel for the petitioners that 
the plaintiffs ever pleaded that the defen- 
dant was in possession otherwise than ag 
a tenant. In these circumstances no Civil 
Court could hear a suit for possession and 
hence the decision of the Courts below, 
though based upon incorrect grounds, was 
in itself correct. I dismiss the petition 
for revision with costs. 


D Petition dismissed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 594 of 1933 
September 11, 1935 
MACKLIN, J. 
ISAMODDIN AJ MODDIN AND orazres— 
APPELLANTS 
' VETSUS 

AJMODDIN SHAMSODDIN——-RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 53—~— 
Scope-—Whether includes transfer by decree—Nomi- 
nal transferor, being transferee from insolvent- 
Applicability of s. 53. 

Section 53, Provincial Insolvency Act, refers to 
“any” transfer, and these words include a transfer 
made by a decree. The section does not provide 
for transfers by a transferee. But the words of g. 53 
are wide enough to include the real transferor 
as distinct from the nominal transferor. Conse- 
quently, a transfer by a nominal transferee from an 
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insolvent can be set aside, if it is proved that the 
_real| transferor behind the transfer was the insol- 
vent himself and both the transactions form part 
of the same transaction. 

S. C. A. against the decision of the As- 
sistant Judges Sholapur, in Miscellaneous 
Appeal No. 5of 1932. 

Mr. G. B. Chitale, for the Appellants. 

Mr. D. A. Tulzapurkar, for the Respon- 
dent. 

Judgment.—This second appeal arises 
outof an application by the Receiver ap- 
pointed in an insolvency petition, under 
s. 53 ofthe Provincial Insolvency Act, to 
have two transfers set aside by the Court. 
The insolvency was declared on January 
31,1931. But in the previous March there 
was an award ina partition suit between 
the insolvent and his brother and sister 
and the award. dated March 3, 1930, was 
embodied in the decree, dated March 5, 
1930. Under that award decree some of 
the insolvent’s property passed to his 
brother and sister. Two days after the 
decree the sister, who is now opponent No. 1, 
transferred what she obtained under the 
decree tothe sons of the insolvent, op- 
ponents Nos. 233 and4. The Receiver asks 
that the transfer represented by the decree 
may beset aside on the ground that the 
award was fraudulent and he also asks 
that the transfer by the sister two days 
after the decree may also be set aside as 
fraudulent. In both cases he seeks the aid 
of s. 53, Provincial Insolvency Act. It is 
found asa fact that the transfers were 
fraudulent, and Ihave no reason to dis- 
agree with that conclusion as fraud is ap- 
parent on the face of the award. But it 
is contended in this appeal that s. 53, 
Provincial Insolvency Act, cannot be ap- 
plied to either of the transfers. That section 
tuns as follows : | 

“Any transfer of property not being a transfer 
made before and in consideration of mariage or 
made in favour of a purchaser or incumbrancer in 
good faith and for valuable consideration shall, if 
the transferor is adjudged insolvent within two 
years after the date of the transfer, be voidable 
as against the Receiverand may be annulled by the 
Court.” 

Itis argued inthe first place that the 
section refers to “transfers” and not to 
“decrees,” and, therefore, if a decree has 
been passed, the only remedy would be 
not by s. 53- but bya suit to have the 
decree set aside. No authority has been 
quoted for this argument and, in my 
opinion, itis unsound. The section refers 
to “any” transfer, and I donot know why 
these words should not include a transfer 
made by decree. In this case of course 
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the transfer could not be annulled with- 
out in effect annulling the decree. But 
there does not seem to be any reason for 
not thinking that s. 53 would allow an- 
nulment of the decree in such circums- 
tances. The next point taken is that s. 53 
deals only with transfers by the insolvent 
himself and does not permit annulment of 
transfers made by a transfreeof the insol- 
vent. I agree that the section does not provide 
for transfers by a transferee. But in the 
peculiar circumstances of this case it is 
clear that the real transferor behind the 
transfer, nominally made by the insolvent’s 
sister, was the insolvent himself. The 
award was dated March3. It was followed 
bya decree on March 5, and within two 
days, one of the persons who received the 
property from the insolvent gave it back 
to the insolvent’s own children. It is ob- 
vious that the transfer to the sister by the 
award and the transfer by the sister to 
the insolvent’s children were intended to 
be part of one transaction, and it is in- 
conceivable that the insolvent himself was 
not behind the second transfer. In my 
opinion the words of s. 53 are wide enough 
to include the real transferor as distinet 
from the nominal transferor. Thus the 
second transfer also can be set aside under 
s. 53. On both grounds the appeal fails 
and is dismissed with costs. 
D. Appeal dismissed. 


RUPAI BEPARI 


CALCUTTA HIGH COURT 
Criminal Revision -Petition No. 1273 of 1935 
February: 11, 1936 
R. C. MITTER, J. 
NITYANANDA PODDAR AND ANoTaER— 
ACOUSED—PETITIONERS 

VETSUS a 
RUPAL BEPARI—ComPLAINaNnt;- OPPOSITE 
PARTY ped 

Penal Code (Act XLV of 1860), ss. 379, 447— 
Accused purchasing share in land and structures 
jointly owned by co-sharers in execuiton of decree 
against one of them—Accused utitizing material of 
old huts and building new huts on same Land—W he- 
ther offence under s. 379 or s. 447. 

A co-sharer in possession of a joint property has 
the undoubted right to remove a movable pro- 
perty in his possession and also in the possession 
of other co-sharers from one spot of the joint land 
to another spot of the same land. 

Where certain persons, purchasing a share in 
the land and structures jointly owned by some co- 
sharers, in execution of a decree against one of 
them, took out possession through Court and utilized 
some of the old materials of huts belongimg to the 
co-sharers which had been blown away and built 
a hut on the same land: ; 
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Held, that they were not guilty under s. 379, 
Penal Code, there being no dishonesty on their 
part or any wrongful loss to other co-sharers. Nor 
could they be convicted under s. 447 of the Code 
as being part owners of the lang They entered 
upon it for the purpose of exercising their rights 
of ownership. 

Mr. Nirmal ChandraChakravarty, for the 
Petitioners. 

Mr. Amrita Lal Mukherjee, for the Op- 
posite Party. 


Order.—The petitioners before me have 
been convicted under s. 379, Indian Penal 
Code, and sentenced to pay a fine of Rs. 30 
each, in default, to suffer rigorous impri- 
sonment for four weeks. They have also 
been convicted under s. 447, Indian Penal 
Code, und each of them sentenced to pay a 
fine of Rs. 15, in default, to suffer rigorous 
imprisonment for two weeks. It is against 
both these convictions that the two petitioners 
have moved this Court. In my judgment, 
on the findings arrived at by the Courts 
below, these convictions are not sustainable 
in law. The position is this: that the com- 
Pplainant Rupai, bis brothers Serajuddi and 
Sonejuddi, and others were the owners of a 
plot of land situate in Anguria Bazar, and 
ther were also joint owners of some huts 
which were on that land. The complain- 
ant’s case is that this piece of Jand and 
the huts standing thereon were inherited 
from their father Osimaddi, not only by 
the complainant but also by Sonajuddi. 
For the purpose of this case, it is not ne- 
cessary to mention the names of other co- 
sharers. The complainant’s further case is, 
and that is also the finding, that the com- 
plaint and his other co-sharers including 
Sonajuddi were in possession of the land 
and huts. But about three days before 
the occurrence the huts were blown away, 
and the two petitioners ultilized some of 
the old materials cf those huts and built a 
hut on the same land. 

The two -petitioners, in execution of a 
decree obtained against Sonajuddi, pur- 
chased four anna share in the land and 
the structures and they had taken pos- 
session through Court. As against Sona- 
juddi, this possession is effective in the 
eye of the law and it amounts to actual pos- 
session. The question is whether under these 
circumstances these persons can be convict- 
ed under the above-mentioned sections. If 
Sonajuddi had utilized the materials and 
had built a hut on the same joint land 
he could not have been convicted under 
s. 379. This is my firm opinion because 
there would be no dishonesty on his part. 
‘Dishonesty’ has been defined in the Penal 
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Code to mean ‘wrongful loss’ or ‘wrongful 
gain. A co-sharer in possession of a joint 
property has the undoubted right to remove 
a movable property in his possession and 
also inthe possession of Other co-sharers 
from one spot of the joint land to another 
spot of the same land. There would be 
no wrongful loss to the other co-sharers in 
such a case. Having regard to the fact 
that the possession of the two accused 
was effective against Sonajuddi, I do not 
see how they can be convicted of any 
offence in such a case. One of the ele- 
ments of theft, namely dishonesty, is 
absolutely absent in this case. I 
do not see also how they can be 
convicted under s. 447. They are part 
owners of the lend, they have obtained 
effective possession of Sonajuddi’s share and 
they had entered upon the land for the 
purpose of exercising the rights of owner- 
ship. Ifthe other co-sharer comes to resist 
them, and in spite of the protest they 
remain upon the land,I do not see how 
it can be said that they entered the land 
to intimidate, insult or annoy the other 
co-sharers. They wanted to go in peace- 


‘fully, and it was only the obstruction of 
the complainant which led them to enter 


in spite of the protest. For these reasons, 
I set aside the conviction and sentence 
under both the sections aforesaid and 


acquit both the petitioners. The fines, if 
paid, must be refunded. 
D. Convictions setaside. 





MADRAS HIGH COURT 
Civil Appeals Nos. 429, 430, 431 of 1935 and 
79, etc., of 1928 
May 9, 1934 
RAMESAM AND MADHAVAN NATR, JJ. 
MAHBOOB SIR FAJVANTU SRI 
RAJAH PARTHASARATHI APPA RAO 
AND ANOTHER—PLAINTIFFS——APPELLANTS 
VETSUS 
SECRETARY or STATE AND OTHERS — 
Derenpants— Respondents 

Inam—Service inam — Swit for declaration that 
Government is not entitled to enfranchise inams— 
Burden of proof—Suit for declaration that enfran- 
chisement is not valid—Limitation for suit—Cause of 
action, if arises when plaintiff is first injuriously 
affected by enfranchisement — Limitation Act (IX 
of 1908), Sch. I, Art. 120. 

In a suit by the zemindar for a declaration that the 
Government is not entitled to enfranchise certain 
service inams in certain villegeson the ground that 
they are included in the assets of the zemindari and 
not excluded from them at the time of the Permanent 
Settlement and that the right of resumption is in the 
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zemindar and not in the Government, it is for the 
zemindar to show that the suit lands were included 
within the zemindari in spite of thefact that they are 
within the geographical limits of the zemindari. 
There isno prima facie presumption that the lands 
being within the ambit of the zemindari areincluded 
in the assets of the zemindari. Secretary of State 
v. Jyoti Prashad Singh (3), relied on. Secretary of 
St ate v. Kirtibas Bhupati (1) and Secretary of State 
v. Rajah of Venkatagiri (2), distinguished, 

Ina suit by a zemindar against Government for a 
declaration that an enfranchisement by the Govern- 
ment is not valid and binding on the zemindar, the 
period to be applied is not 12 years, and in general 
Art.120, Limitation Act, will apply to such suits. 
Even if quit-rent is collected by the Government 
from the inamdars directly or indirectly through the 
zemindar, giving 10 per cent. to the zemindar as 
commission and in the meanwhile the inamdars 
continued to render service to the zemindar, this does 
not necessarily compel the zemindar tosue though, 
if he likes he may sue, 4. e., it does not give rise toa 
compulsory cause of action for a declaratory suit 
though it may afford an optional cause of action for 
a declaratory suit. A compulsory causeof action 
“arises when for the first time he is injuriously affected 
by the enfranchisement. Once such a compulsory 
cause of action arises, a suit brought more than six 
years from that date would be barred. Ambu Nayar v. 
Secretary of State (4), relied on. 

A. against decree of the Sub-Judge, 
-Kistna, dated May 31, 1925. 

Messrs. P. Venkataramana Rao and K. 
Subba Rao, for the Appellants. 

The Advocate-General and Mr. V. Sur- 
yanarayana, for the Respondents. 

Ramesam, J.—These appeals arise out 
of suits brought by Rajah Parthasarathi 
Appa Rao, zamindar of one-third share of 
the zamindari of Nidadavolu. All the suit 
villages are situate in the Amberipetta 
Pargana of the zamindari. The plaintiff 
filed these suits for a declaration that the 
Government is not entitled to enfranchise 
certain service inams in these villages on 
the ground that they are included in the 
asseis of the zamindari and not excluded 
from them at the time of the Permanent 
Settlement and that the right of resump- 
tion is in the zamindar and not in the 
Government. So far as the inamdars are 
concerned, the plaintiff alleges that he is 
entitled to resume the lands, whenever 
their services are not required and that 
he gave notice to them to quit the suit 
lands. Similar questions bave arisen before 
us in connection with a number of 
zamindaries in the Kistna District. Those 
cases are S. As. Nos. 648 to 832, 974 to 
1058 of 1927, and other connected second 
appeals, and the questions of law arising 
in those cases were elaborately discussed 
by us in our judgments in those second 
appeals and I will have to refer in the 
course of this judgment fo our earlier 
judgment. The Subordinate Judge of Ellore 
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who tried the suits, dismissed them and the 
plaintiff appeals. 

Two important questions arise in suits 
of this kind: @) On whom dces the burden 
of proof lie ? Is it for the zamindar to prove 
that the suit lands were included in the 
assets of the zamindari at the time of 
the Permanent Settlement;or is there a 
prima facie presumption that the lands 
being within the ambit of the zamindari 
are included in the assets of the zamindari; 
orisit for the Government to prove that 
they were excluded from the assets of the 
zamindari at the time of the Settlment ? 
On this question it is wuunecessary for 
me to repeat what I have said in my 
former judgment, but as that judgment 
has not been reported, it may be conve- 
nient to summarise what I have said 
therein. In the printed copy of that 
judgment I discussed this matter at 
pages 13 to 16. I there showed that, 
though at first sight it looks as if the 
decision of the Judicial Committee in 
Secretary of Siate v. Kirtibas Bhupati (1), 
is in favour of the zamindar and to 
throw the burden of proof upon the Govern- 
ment, that:case relates to Sukinda and 
Madhupur estates in Orissa and it some- 
what resembles the decision in Secretary 
of State v. Raja of Venkatagiri (2), which 
relates to Venkatagiri and connected 
zamindaries in this Presidency. These 
estates have a special history of their 
own, and the rule of presumption in respect 
of all zamindaries cannot be inferred from 
these cases. The general rule is laid down 
in the decision in Secretary of State vy. 
Jyoti Prashad Singh (3). According to that 
decision it is for. the zamindar to show 
that the suit lands were included within the 
zamindari in spite of the fact that they 
are within the geographical limits of the 
zamindari. Accordingly I held that the 
burden of proof is in such cases always 
on the zamindar. 

(b) Question of limitation—This ques- 
tion was discussed by me at pages 21 to 27 
of that judgment. There I held, (1) that 
in asuil by a zamindar against Govern- 
ment for a declaration that an enfranchise- 
ment by the Government is not valid and 
binding on the zamindari, the period to 


(1) 42 G 710; 26 Ind, Cas. 676; A I R 1914 P C 22; 
42T A 33;19 WN 65;2 W 11:17 ML T1;21 OL 
J 31; 17 Bom. L R 32; 28M L J 457 (PC). 

(2) 44. M 864; 73 Ind. Cas. 741; A I R 1922 PO 168: 
481 A 415; 30 MLT 164; 41 M LJ 624; (1992) M W N 
1; 26 0 W N 809 (PC). . 

(3) 53 0533; 94 Ind, Cas. 974; A IR 1926 P'O 41; 53%» 
I A 100; 30 C W N 745; 24A L J 761 (PC). 


1936 


“be applied is not 12 yeais. In this matter 
I differed from an unreported judgment 
of Wallace and Thiruvenkatachariar, JJ., 
in Appeal No. 355 of 1992; (2) in general 
Art. 120 will apply to such suits; (3) where 
the zamindar was a consenting party to 
the inam proceedings and raised no object- 
ion, Art. 14 may apply; but where the 
zamindar had not appeared before the 
Inam Commissioner and had taken no part 
in the proceedings and files a suit on the 
footing that the proceedings are ultra vires, 
then the effect of the order of the Inam Com- 
missioner is not such as to make it necessary 
for the zamindar to set it aside, and, there- 
fore, Art.14 does not apply to such cases. 
“A further question was discussed as to 
when exactly the cause of action begins, 
assuming thatthe period of limitation is 
six years undar Art. 120. I held that 
where ‘the zamindar took no part 
in the proceedings and studiously kept 
himself aloof and afterwards files a suit 
fora declaration on the ground that the 
proceedings are ultra vires, the cause of 
action does not actually arise until he is 
injuriously affected by the enfranchisement, 
i.e., until there is a definite refusal by 
the inamdars to perform the services for 
which the inams were originally granted. 
This portion of my judgment is at 
pages 21 to 23. I made observations to 
the effect that, even if quit-rent is collected 
by the Government from the inamdars 
directly or indirectly through the zamindar 
giving 10 per cent, to the zamindar as 
commission, and in the meanwhile the 
inamdars continued to render service to 
the zamindar, this does not necessarily 
compel the zamindar to sue though, if he 
likes he may sue, 4. e„ it does not give 
rise to a compulsory cause of action for 
a declaratery suit though if may afford 
an optional cause of action for a declaratory 
suit. A compulsory cause of action arises 
when for the first time he is injuriously 
affected by the enfranchisement. 

Once such a compulsory cause of action 
arises, a: suit brought more than six years 
from that date would be barred: Ambu 
Nayar v. Secretary of State (4). In the 
last case, it was held that one cannot 
evade limitation by making a second ap- 
plication to the Government and bringing 
a suit within six years from the rejection 
of the second application. Here I may 


(4) 47 M 572; 80 Ind. Oas. 885; AIR 1924 P C 150; 
51 I A, 257; 26 Bom. L R 639; 47 ML J 35; 203L W 49; 
35M-L T 128; (1924) M W N 572; 29C WN 365 
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--mention that in most of the cases with 


which: we were concerned in those second 


appeals, the zamindar did not appear 
before the Inam Commissioner. The only 


exceptions to the statement were the 
Mokhasa of Kondapirva and the Gam- 
palagudam istate. In the case of Konda- 
parva, the Mokhasadar was present and 
agreed to the enfranchisement, I held that 
he was barred under Art. 14: see p. 27). 
As to Gampalagudam Estate except as to 
one village (Amumalalanka) the zamindar 
agreed to the lands being enfranchised 
(p. 27 of the former judgment) and I held 
thatthe suits were barred under Art. 14 
also. In all the other cases I held that 
Art. 14 did not apply and Art. 120 applied. 
Now in the suits before us it is unneces- 
sary to discuss the question whether Art. 14 
applies because in the view I am taking, 
even if Art. 120 applied, except in the 
case of three villages, all the suits would 
be barred by limitation. What happen- 
ed in these cases is this. The 
Government was on 
October 1, 1909, and the date fixed under 
s. 19 of Act IT of 1894 was July 1, 1910 
The zamindari was then the subject of ». 
litigation. The zemindar appellant Raja» 
Parthasarathi Appa Rao filed a suit for the 
recovery of the one-third share of the 
zamindari. The matter went up to the 
Privy Council where the zamindar finally 
obtained a decree for one-third share: Vide, 
Narasimha Appa Rao v. Parthasarathy 
Appa Row (5). It isadmitted before us that 
during all this litigation the estate was 
being managed by a Receiver. The 
Receivership terminated in 1916 and the 
plaintiffs share of the estate was made 
over to him in the same year: vide the 
deposition of P. W. No. 1. When the 
enfranchisement notice was given to the 
Receiver, the Receiver actually sent his 
tenadar to appear before the Inam Com- 
missioner and make a statement. In most 
of the cases in which he appeared, he had 
no objection to the enfranchisement but 
wanted the kattubadi on the inams to be 
excluded from enfranchisement. After- 
wards no document was produced to make 
out the case for exclusion of kattubadi 
with the result that. even kattubadi 
was not excluded. (The rest of the judg- 
ment is not material for purposes of this 
report.) 

Madhavan Nair, J—On the general 

(5) 37 M 199; 23 Ind, Cas, 166; 41 I A 51; (1914) M 
W N 999; 12 A L J 315; 18 O W N 554; 26M L J411; 
15 M L T 285; 16 Bom. L R 328 (P O). 
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question of “!'urden of Proof and Limita- 
tion” arising in cases of this description, 
I have already expressed my .-opinion in 
detail in the separate but concurring judg- 
ment which I delivered in Second Appeals 
Nos. 648 to 832 and the connected second 
appeals. The arguments now addressed to 
us have not persuaded me in altering the 
views therein expressed. In tke appeals 
before us, I agree with my learned brother 
on the question of limitation regarding the 
applicability of Art. 120, Limitation Act, 
to the facts of the case and also on the 
merits, and have nothing to add. 
ACN. Appeal dismissed. 


_ CALCUTTA HIGH COURT 
Civil Rules Nos. 1323, 1324 and 1325 of 
1935 
February 7, 1936 
R. C. Mirrae, J. 
RAMSHASHI GHOSE—-PETITIONER 
VETSUS 
MOHENDRA NATH SINHA AND ANOTHER 
-—DECREB-HOLDER—A UCTION=P URGHASER— 
Opposite Party i 

Bengal Tenancy Act (VIII of 1885), s. 26-F'— 
Petitioner and opposite parties co-sharer landlords— 
Two holdings allotted to petitioner under Estates 
Partition Aot—Suit by opposite parties for rent of 
holding before partition—Decree—Holdings purchased. 
by them in execution—Application for pre-emption— 
Maintainability. 

The petitioner for pre-emption under s. 26-F, 
Bengal Tenancy Act and the opposite parties were 
co-sharer landlords in respect of tnree occupancy 
holdings. Later on, there was a proceeding under the 
Estates Partition Act and two of the holdings were 
allotted exclusively to the allotment of the petitioner, 
but the third holding was allotted partly to the 
petitioner and partly to the opposite parties, The 
opposite parties instituted suits for rent for these 
three holdings for a period anterior to the partition. 
In those suits the petitioner was not impleaded as a 
party, and decrees being obtained, the three holdings 
were purchased by the opposite parties in execution, 
The petitioner applied for pre-emption : 

Held, that the application was competent and the 
order for pre-emption must be made in respect of the 
three holdings in favour of the petitioner, 

C. Rules from an order of the Munsif, Third 
Court, Khulna, dated June 22, 1935. 


Mr. Jogneswar Majumdar, for the Peti- 
tioner. 4 
Order.—In these three Rules the 


petitioner applied for pre-emption under 
the provisions of s. 26-F, Bengal Tenancy 
Act. He and the opposite parties are co- 
sharer landlords in respect of three oc- 
cupancy holdings which are the subject- 
matters of the three pre-emption cases out 
of which these Rules arise. Later on there 
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was a proceeding under the Estates Parti- 
tion Act,and two of the holdings were 
allotted exclusively to the allotment of the 
petitioner, butgthe third holding was al- 
lotted partly to the petitioner and partly 
to the opposite parties. The opposite par- 
ties instituted suits for rent for these 
three holdings for a period anterior to the 
partition. In those suits the petitioner 
wes not impleaded as a party. Decrees were 
obtained and in execution thereof these 
three holdings were purchased by opposite 
parlies Nos. 1 and 2. On that the present 
petitioner applied for pre-emption. These 
facis are not challenged and the decrees 
are, therefore, money decrees. In this view 
cf the matter, I do not see how the ap 
plication of the petitioner could be resisted. 
The opposite parties did not resist the ap- 
plication, but in spite of thet the peti- 
tioner’s applications have been dismissed. ` 
I, therefore, hold that the lower Appellate 
Court was wrong in dismissing those ap- 
plications. The Rule is accordingly made 
absolute and the order for pre-emption 
must be madein respect of the three hold- 
ings in favour of the petitioner. As there 
is no appearance on behalf of the opposite 
party, there will be no order for costs. 
N. Rule made absolute. 


RANGOON HIGH COURT 
Special First Civil Appeal No. 174 
of 1935 
January 20, 1936 
Pacs, O. J. AND Ba U, J. 

S. M. ALLY —APPELLANT 
VETSUS 


MAUNG SAN NYEIN—RESPONDENT 

Limitation Act (IX of 1908), s. 5—Mere plea of 
sickness—Whether justifies Court in exercising dis- 
cretion under s, 5—Duty of Court to consider if it 
affords sufficient cause—Onus of proof is on appli- 
cant—Absence of corroborative evidence as to illness 
—E fect. 

A mere plea of sickness in itself unless the 
effect of the sickness was such that in the circum- 
stances it would afford reasonable excuse for the 
delay in presenting the appeal, would not justify 
the Court in exercising its discretion in admitting 
the appeal under s. 5, Limitation Act. It is a 
matter for the Court to consider in each case 
whether the effect of illness as proved is such that 
it afforded sufficient cause for the failure to present 
the appeal within the time prescribed by law. 
Brij Inder Singh v. Kanshi Ram (1) and Mazoom 
Ali Khan v. Panchoo Bibee (3), followed. 

Where no reason is shown why whenthe appli- 
cant was away at another place, he should not 
have given instructions to his Advocate to present 
the appeal in time and there is no medical certi- 
ficate or any other corroborative evidence*fo sup- 
port the allegation of the applicant that he was 
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ill at all, the applicant must be held to have 
failed to discharge the onus that lies upon him to 
satisfy the Court that he had sufficient cause for 
not preferring the appeal within the time limited 
by law. $ 

Sp. F. O. A. against a decr8s of the Chief 
Judge, Small Cause Court, Rangoon, dated 
September 26, 1935. 

Mr. K. C. Sanyal, for the Appellant. 

Mr. Kalyanwalla, forthe Respondent. 

Page, C. J.—in this case the applicant 
brought a suit against the respondent in 
the Rangoon Small Cause Court in which 
he sought to recover the amount which he 
alleged was due to him in respect of a 
promissory note executed in his favour by 
the respondent. The defence was that the 
respondent had not executed the promissory 
note and that his signature thereon was a 
forgery. The learned Chief Judge dis- 
missed the suit with costs upon the ground 
that he was not satisfied that the respondent 
executed the promissory note. The judg- 
ment of the Small Cause Court was delivered 
on September 26, 1935, and an appeal from 
that judgment was presented tothe High 
Court on November 13, 1935, that is to say 
five days out of time. An application has 
been made to this Court under s. 5, Limita- 
tion Act, for the admission of the appeal 
after the prescribed period of limitation 
for filing the appeal has expired, upon the 
ground that the applicant had sufficient 
ciuse fornot preferring the appeal within 
time. Now, in Brij Inder Singh v. Kanshi 
Ram (1) the Judicial Committee of the 
Privy Council confirmed the following 
general rule to be observed in applying s. 5 
as enunciated by Plowden,J., in Karm 
Bakhsh v. Daulat Ram (2): 

“All that the section requires in express termsas a 
condition for the exercise of the discretionary power 
of admission of an appeal presented after time 
is sufficient cause for not presenting the appeal 
within the prescribed period. Ifsuch can be shown, 
the Court may in its discretion, which is of coursea 
judicial and not an arbitrary discretion, admit the 
appeal. Wethink the true guide for a Oourt in the 
exercise of this discretion is whether the appellant has 
acted with reasonable diligence in prosecuting his 
appeal * * a? 

That is the general rule, and Lord 
Dunedin, delivering the judgment of the 
Board, added: ; 

“There may be a general rule asto the exercise of 
discretion, but each case must nevertheless be 
examined as to its own circumstances to see whether 
they make it fall within or without the terms of the 
general rule.” - 


(1) 450 94; 42 Ind. Cas. 43; AIR1917 P O 156; 
441 A 218; 33 M L J 486; 229M LT 362:6 L W 592: 
126 P W R 1917; 15 A L J 777; 19 Bom. L R 866; 3 P 
LW 313; 280 LJ 572; 104 PR 1917; (1917 M W 
N 811? 22 C W N 169; 127 P L R 1917 (B. 0). 

(2) 183 P R 1888. 
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Now, in support of the present application 
the applicant relies upon certain circum- 
stances elleged in an affidavit which he swore 
for the purpose of the present appeal on 


November 12, 1935. They are as follows: 


“I say that on or about October 10, 1935, I went 
business and 


for the purpose of raising money to enable me to file 
the appeal. Isay that atthetimeI left for Toungvo, 
I was suffering from severe fever and pain all over 
my body, and on my arrival there, the fever increased 
attended with swelling of the knees and thighs so 
much so that I was bed-ridden and disabled from 
getting up from bed. I say that 1 returned to 
Rangoon on the afternoon of October 19, 1935, and 
that I am still unable to move about freely on 
account of my swelling of the knees and thighs.” 

It is plein that these allegations as they 
stand donot disclose sufficient cause for 
admitting the appeal under s. 5, Limitation 
Act. In the first place it would appear that 
the applicant proceeded to Toungoo and 
returned to Rangcon on the same day 
(October 10, 1935), although it is stated in 
his affidavit that when he was at Toungoo he 
was bed-ridden and disabled from getting 
np from bed. On the face of the affidavit, 
therefore, the allegations upon which the 
applicant relies would appear to be false. 
The learned Advocate for the applicant, 
however, at first stated that the applicant 
must have iniended to allege in the 
affidavit that he arrived at Toungoo on 
September 10, and not on Ociober 10. The 
learned Advocate for the respondent there- 
upon pointed out that that could not be so 
because the decree of the Smal] Cause 
Court was not passed until September 26, 
1935. The learned Advocate for the appli- 
cant then charged his ground and submit- 
ted that October 10, which he alleged that 
the applicant must have intended was the 
date of his return to Rangoon, should be 
read as November 10, 1935. Be itso. It is. 
obvious that from October 10, until 
November 10, the applicant took no steps 
to appeal against the decree that had been 
passed against him in the Small Cause 
Court. 

Now, the ground upon which he bases the 
present application is a mere yplea of 
sickness, and that in itself, in my opinion, 
unless the effect of the sickness was such 
that in the circumstances it would afford 
reusonable excuse for the delay in present- 
ing the appeal, would not justify the Court 
in exercising its discretion in admitting the 
appeal under s. 5. That was laid down as. 
jong agu as 1864 in Mazoom Ali Khan v. 
Panchoo Bibee (3). In Le Hu v. Ah Yin. 
(4), Burgess, J. C., observed that: 


(3) 1 W R 23 Misc. 
(4) (1897-1901) 2 U B R 451. 
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_, “There are general grounds why a plea of sickness 
should only be accepted upon the very strongest proof 
of entire disability to attend to any duty if accepted 
at all, as an excuse for delay in the presentation of 
an appeal. Ina case of paralysis, for instance, it 
might happen to aman to be struck down by a stroke 
the moment judgment against him was delivered 
and to remain inan unconscious state thereafter 
‘continuously till after the expiry of the period allowed 
for appeal. In suchan extreme case there might be 
‘good cause for extending the time under s, 5, Limita- 
tien Act. Butitcan very rarely happen that a man 
should thus be rendered incapable by malady of 
exercising his powers of mind at all, and though he 
may not be physically able to attend Court and 
present an appeal, it might be possible for him to 
arronge for this to be done by another.” 

In my opinion these observations of 
Burgess, J.C.. are too wide. It isa matter 
for the Court to consider in each case 
whether the effect of illness as proved is such 
that it afforded sufficient cause for the 
failure to present the appeal within the 
time prescribed by law. In the present 
case there does not appear to me to be any 
reagon shown why the applicant during the 
time when he alleges that he was at 
Toungoo should not have given instructions 
to his learned Advocite in Rangoon which 
would have enabled him to present the 
appeal within time. Indeed there is no 
medical certificate or any other corroborative 
evidence to support the allegation of the 
applicant that he was ill at all. For these 
reasons, in my opinion, the applicant has 
failed to discharge the onus that lies upon 
him to satisfy the Court that he had 
sufficient cause for not preferring the appeal 
within the time limited by law. 

The result is that the application is dismis- 
sed with costs. We assess the costs at 5 gold 


mohurs. The appeal automatically stands 
dismissed. 

Ba U, J.—l agree. 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 2022 of 1933 
December 19, 1935 
M. ©. Guoss, J. 
CORPORATION or CALCUTTA— 
DEFENDANT—ÅPPELLANT 
VETSUS 
MONARCH BICSCOPE Co.— 


PLAINTIre—ResronpENT— 

Calcutta Municipal Act (III of 1923), s. 391— 
Cinematograph show, if excluded from s, 891—Opening 
of show without previous license, if legal —Cinemato- 
graph Act (II of 1918)—Scope of — Whether takes 
away Corporation's power under s. 391—Corporation, 
if can suppress show opened without license or whether 
bound to make case in criminal Court—Interpretation 
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of Statutes— Plain meaning clear — Proceeding of 
Select Committee should not be referred to. 

The term theatre or circus or other similar place 
of public amusement cannot possibly omit a cinemato- 
graph show. A cinematograph show is one of the 
most widely spren popular forms of public amusement, 
It is held in a building similar toa theatre and it 
cannot possibly escape the words of s. 391, Calcutta 
Municipal Act. If the Legislature which enacted the 
section intended to omit the cinema in view of the 
Oinematograph Act of 1918 they should have specially 
stated it ina proviso to s. 391. As they have nob 
done so and the words of the section are quite clear, 
ni must be held that it includes cinematograph 
show. 

It is the duty of the owner of the place of amuse- 
ment to take a license in proper time before he 
opens the place of public amusement. It may be 
that the owners of a place which hada license may 
be allowed some time of grace to renew the license, 
but for a new show they must, according to the law, 
take alicense before they open their show. The 
mere fact that the Corporation chose to give a notice 
would not make it legal on the pert of the proprietor 
to open ashow without a previous license. 

The Cinematograph Act isan All-India Act and ap- 
plies to Cinematograph shows exhibited at any time or 
place within British India and the chief object of the 
Act is to prevent the showing of unlicensed cinemato- 
graph films and further to have proper safeguard 
against fire. For this purpose, noone may open a 
Cinematograph show at any place without any 
license under the Cinematograph Actof 1918. But 
this will not necessarily take away the power of the 
Oaleutta Corporation under s, 391. 

The Corporation can suppress a cinema show which. 
is opened without previous license of the Corporation, 
And it is not bound to makea case against the 
proprietor in Criminal Court and get him fined. 

Every Act must be construed according to the 
plain meaning of its terms, and if the plain meaning 
is clear, that plain meaning must be taken without 
reference to the previous law on the subject or the 
proceedings of the Select Committee, 


©. A. from appellate decree of the 
Additional Sub-Judge, First Court, 24-Par 
ganas, dated June 27, 1933. 

Messrs. Atul Chandra Gupta and Pa- 
shupati Ghose, for the Appellant. 

Messrs. Amarendra Nath Buse and Abi- 
nash Chandra Ghose, for the Respondent. 


dudgment.—This is an appeal by the 
defendant, the Corporation -of Calcutta, 
The facts in short are these: The plain- 
tiff, the Monarch Bioscope Oo., which is 
a peripatetic Bioscope Co., obtained a 
license from the Commissioner of Police, 
Calcutta, to exhibit at a certain Mela within 
the Corporation of Calcutta, and according 
to their license they were opening the 
cinema show on April 23,1929. They had 
put up their temporary erections and were 
selling their tickets when a Corporation 
Officer appeared with Police help and pre- 
vented the company from exhibiting the 
cinema show on the ground that they had 
not taken a license from the Corporation of 
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Calcutta. The plaintiffs’ case is that “after 
they obtained a license from the Commis- 


sioner of Police they were not bound to” 


take a further license frog the Corporation 
of Calcutta and the action of the Corpora- 
tion Officer was ultra vires and oppressive 
and and they claimed damages for the 
same. The irial Court held that the plain- 
tiffs were legally bound to take license 
from the Corporation and as they had not 
done so, the action of the Corporation 
Officer was not illegal. The trial Court 
dismissed the suit. In appeal, the learned 
Additional Subordinate Judge has held that 
the plaintiffs were not bound to take a 
further license from the Corporation and 
the action of the Corporation Officer was 
ultra vires and illegal. The Court awarded 
‘ damages of Rs. 100. The main question 
in appealis whether under s. 391, Calcutta 
Municipal Act, it was obligatory on the 
plaintiffs to take a license from the Corpora- 
tion. Section 391 is in these terms: 

“No person shall, without or otherwise than in 
conformity with the terms of a license granted by 
the Corporation in the behalf, keep open any 
theatre, circus or other similar place of public re- 
sort, recreation or amusement.” 

The Court of appeal below thought that 
as the term ‘cinema’ is notin s. 391, and 
inasmuch as the report of the Select Com- 
mittee dealt with the Bill and it appeared 
from the note of the Select ‘‘ommittee 
under the section that cinemas were not 
included in s. 391 in view of the Cinema- 
tograph Act of 1918, the cinematograph 
show does not come within the provisions 
of s. 391. It is urged on behalf of the 
appellant thatthe proceedings of the Le- 
gislature cannot be referred to as legiti- 
mate aids to the construction of the Act 
in which they result: See the case of 
Administrator Genéral of Bengal v. Prem 
Lal Mullick (1). Every Act must be construed 
according to the plain meaning of its 
terms, and ifthe plain meaning is clear, 
we must take that plain meaning without 
reference to the previous lawon the sub- 
ject orthe proceedings of the Select Com- 
mitte. In this case, after hearing the learn- 
ed Advocates on both sides at.great length it 
is absolutely clear that the term theatre 
or circus or other similar place of public 
amusement cannot possibly omit a eine- 
matorgraph show. A cinematograph show is 
one of the most widely spread popular forms 
of public amusement. It is held in a 
building similar to a theatre and it cannot 
possibly escape the words of s. $91. If the 
Legislature which enacted the section in- 

(1) 22 O 788; £2 I A 107; 6 Sar. 603 (P 0). 
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tended to omit the cinema in view ofthe 
Cinematograph Act of 1918, they should 
have specially stated it in a proviso to 
s. 391. As they have not done so and the 
words of the section are quite clear, we 
must hold that it includes cinematograph 
show. 

The next question urged by the learned 
Advocate is that under s. 391,it is an 
offence to keep open a theatre or other 
place of amusement. Jt is urged that (he 
show in question had not yet opened. They 
were only selling tickets at the door and 
had not vet begun exhibiting the cinema 
show. This argument does not appeal to 
me. If the plaintiffs had no legal right to 
keep open a cinema, they had no right to 
open it without a license. The next 
argument is that it has always been the 
practice of the Corporation to serve a no- 
tice upon the proprietor of the place of 
amusement calling upon him to take a 
license, and that it is not necessary to take 
a license until such notice is served. Such 
may have been the practice of certain 
officers of the Corporation but it is clear 
upon the terms of the Act tnat it is the 
duty of the owner of the place of amuse- 
ment to take a license in proper time be- 
fore he opens the place of public amuse- 
ment. It may be that the owners of a 
place which had a license may be allowed 
some time of grace to renew the license, 
but fora new show such as the plaintiffs 
were opening, they must, according to the 
law, take a license before they open their 
show. The mere fact thatthe Corporation 
chose to give a notice would not make it 
legal on the part of the proprietor to open 
a show without a previous license. Jt was 
urged that the Cinematograph Act of 1918 
is a complete Act and that as it provides 
for the safety of the public, no further ac- 
tion is called for by the Corporation. To 
this the reply is that the Cinematograph 
Act is an All-India Act and applies to 
Cinematograph shows exhibited at any time 
or place within British India, and the chief 
object of the Act isto prevent the show- 
ing of unlicensed cinematorgraph films and 
further to have proper safeguard against 
fire. For this purpose, no one may open a 
cinematograph show at any place without 
any license under the Cinematograph Act 
of 1918. But this will not necessarily take 
away the power of the Calcutta Corpora- 
tion under s. 391. 

It should be observed that the business 
of a Municipal Corporation is not only to 
secure the safety of the public but also 
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to secure their comfort and convenience. 
Whether in fact a poor Performer should 
be bound to sake license both under the 
Cinematograph Act and urder'he Calcutta 


Municipal Act is a matter for the high, 


authorities to determine. As the law now 
stands, the plaintiffs were under obligation 
to take a license from the Corporation. 
Then it was urged that the Corporation 
Officers acted ultra vires in suppressing the 
cinema without giving the plaintiffs an op- 
portunity to take a license. The reply is 
that it was the duty of the plaintiffs to take 
a license before preparing to open the 
cinema. The learned Subordinate Judge 
has made strictures on the conduct of the 
Corporation Officers. It was suggested that 
probably the Corporation Officers would 
have passed over the matter if an illegal 
gratification had been given. Howeverthat 
may be, we must deal with the matter ac- 
cording to law, and according to the clear 
_interpretation of the law, the plaintiffs were 
under obligation to take a license from the 
Corporation, and as they did not do so, it 
. cannot be said that the Corporation Officers 
exceeded their authority in suppressivg it. 
It was urged in the last place that the 
Corporation should have made a case 
against the plaintiffs and got them fined 
by the Magistrate and that they have. no 
business to suppress the unlicensed show. 
The argument is of no weight. In the re- 
sult, the appeal is allowed and the plain- 
tiffs suit is dismissed with costs. Leave 
to appeal under s. 15 of the Letters Patent 
is refused. 
D. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 772 of 1931 
August 28, 1935 
VENKATARAMANA Rao, J. 

AMIRDHAM—Dzrenpant No. 1— 
APPELLANT 
VETSUS 
VALLIAMMAT AND OTAERS—PLAINTIFFS 


AND DEFENDAN TS—RESPONDENTS 

Hindu Law—Joint family—Members living together 
and acquiring property by joint exertton—Presump- 
tion—Co-parceners—Managing member neglecting to 
take steps to preserve property which is being 
lost to family—Right of other co-parceners to recover 
property for family—Suit for declaration by them 
—Maintainadility of. 

When members of a joint family live together 
and acquire properties together by their joint ex- 
ertions, in the absence of an indication to the 
contrary, such property would be joint family pro- 
perty wherein the male issue would acquire a right 
by birth. Sudarsanam Maistri v. Narasimhalu 


AMIRDHAM V. VALLIAMMAL 


(MADR.) 


Maistri (2), relied on. 
a), distinguished. 
_. In execution of a decree against A the plaint 
“house of which S had become the sole owner, was: 
attached, S being absent from India. His wife and 
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minor sons, the Plaintiffs preferred a claim~ 
under O. XXI, çr. 58, Civil Procedure Code 
This claim having been disallowed they filed 


a suit for a declaration that the suit house. 
was not liable to be attached in the execu- 
tion of the decree. It was urged that the claim of. 
the minor plaintiffs must be confined to their two- 
thirds share as S did not choose to prefer a claim 
and was precluded from agitating any right to the- 
property by way of a separate suit and, therefore, 
his share must be deemed to have passed to the 
purchaser: : 

Held, that the execution was against A and the- 
property was attached as his property, what did 
and could pass at the execution sale was the: 
Tight, title and interest of A and thet the fact. 
that S might be precluded from asserting any 
claim by virtue of s. 47, Civil Procedure Code, 
did not extinguish his right therein and would not. 
convey his interest to the purchaser. The other: 
members of the family were not affected by the 
bar of 8.47, Oivil Procedure Code. If the managing, 
member was disabled by reason of his absence from 
India or fails and neglects to take steps to 
preserve the property which is being lost to the 
family, it is competent to the other members to 
do so and so long as the rights of S are not pat. 
an end to by way of execution or otherwise, there 
is nothing to preclude the claim being made by 
the other members on behalf of the joint family 
and to recover the property for the family. The 
suit was properly laid for a declaration that the: 
plaint house is not liable to be attached in execu- 
tion of the decree. 


Messrs. T. S. Ramaswamy Ayyar and 
Sankara Ayyar, for the Appellant. 

Mr. B. Govindan, for the Respondent. 

Judgment.—The facts necessary for the 
disposal of this second appeal may be 
briefly stated. Plaintiff No. 1 is the wife 
and plaintiffs Nos. 2 and 3 are the minor 
sons ofone Singaroo Padayachi, defend- 
ant No. 3, in the suit. The plaintiff's case 
is that defendant No. 3, defendant No. 2 
and one Rangaswami Padayachi formed 
members of a joint Hindu family, lived 
and acquired properties together, that at 
a partition effected in 1911, some lands fell 
to the share of defendantNo. 2, that the 
plaint house fell to the share of defendant. 
No. 3 and one Rangaswami Padayachi, that 
Rangaswami Padayachi died in 1922 and 
thereafter there were disputes in the family 
and there was a settlement of those dis- 
putes, and in consequence of the settlement. 
a release deed was executed by defendant 
No.2 by which defendant No. 3 became 
the sole owner of the plaint house, that 
in execution of a decree in Small Cause 
Suit No. 1126 of 1921 of Mayavaram Sub- 
Court the plaint house was attached and 
the plaintiffs by reason of the fact that the 
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defendant No. 3 was in the Isles preferred 
a claim under O. KAT, r. 58, Civil Proced- 
ure Code. The said claim having been 
disallowed, they have filed the present suit 
fora declaration that the suit house is 
not liable tobe attached in execution of 
the said decree. It may be stated that 
defendant No.3 wasimpleaded as a de- 
fendant in the small cause suit but the 
suit against him was dismissed. Both 
the lower Courts have found thatthe par- 
tition in 1911 was true and that defend- 
ant No.3 became the sole owner of the 
plaint house under Ex. A. I see no 
reason to disturb the said findings. 

Two questions of law have been urged 
beforeme by Mr. Sankara Ayyar. He 
argues that the suit property is not joint 
family property butonly joint property 
acquired by the three brothers -and the 
plaintiffs did not acquire any right by 
birth therein, and they are not competent 
tomaintain this suit. He relies on a ruling 
in Magan Lal v. Krishna Bibi (1). Itis a 
well settled principle of Hindu Law that 
when members of a joint family live to- 
gether and acquire properties together by 
their joint exertions, in the absence of an 
indication tothe contrary, such property 
would be joint family property wherein the 
male issue would acquire a right by birth. 
See the observations of Bhashyam Ayyan- 
gar, J., in Sudarsanam Maistri v. Nara- 
simhalu Maistri (2), at page 156*. So far 
as I know, this proposition was never 
doubted and canvassed in this Court. 
The Allahabad ruling on which Mr. 
Sankara Ayyar relied may be distinguish- 
ed on the facts of that particular case. 
But with some of the observations therein 
which run counter to the view above ex- 
pressed I do not agree. In this case the 
brothers lived in commonalty as members 
of a joint family and acquired proper- 
ties together and there can be no doubt 
that :he plaint house is joint family pro- 
perty in which the minor plaintiffs have 
acquired a right by birth. 

The next -contention urged by Mr. 
Sankara Ayyar, is this: The claim of the 
minor plaintiffs must be confined to their 
two-thirds share in the property. Defend- 
ant No. 3 was a party to the small cause 
suit. Though the suit against him was 
dismissed, he is still a party tothe suit 
within the meaning ofs. 47, Civil Proced_ 


(1) A I R 1935 All. 303; 153 Ind. Cas, 1068; (1935) A 
L J 729; 1935) A L R 124;7 R A 670. 
2y 25 M 149; 11 M L J 353. 
*Page of 39 M.—[Hd.} 
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ure Code, and not having chosen to prefer 


‘a claim will be preclued from agitating 


any right to the property by way of 4 
separate suit and, therefore, his share 
must be deemed to Lave passed to the 
purchaser. I do not agree with ihis cons 
tention. The execulion was against de- 
fendant No. 2. The property was attached 
as his property. What did and could pass 
at the execution sale was the right, title 
and interest of defendant No. 2. The 
fact that defendant No. 3 may be preclud- 
ed from asserting any claim by virtue of 
s. 47, Civil Procedure Code, does not ex- 
tinguish his right therein and would 
not convey his interest to the purchaser, 
The other members of the family are not 
affected by the bar of s. 47. If the 
managing member is disabledas in this 
case by reason of his absence in the 
Isles or fails and neglects to take steps 
to preserve the property which is being 
lost to the family, it is competent to the 
other members todo so and so long as 
the rights of defendant No. 3 are not put 
an end to by way of execution or other- 
wise, there is nothing to preclude the 
claim being made by the other members 
on behalf of the joint family and to 
recover the property for the family. In 
my opinion, the suit is properly laid for 
a declaration that the plaint house is not 
liable to be attached in execution of the 
decree. But in this case the finding is 
that defendant No. 3 still continues in 
possession of the property. He was not 
a party tothe execution petition, and it 
was not obligatory upon him to prefer any 
claim and the bar under, s. 47 has not 
come into operation and, therefore, even 
the contention put forward by Mr. Sankara 
Ayyar would not affect any rights of de- 
fendant No. 3. 

Assuming that defendant No. 3 is 
affected by the bar of s. 47, Mr. Govinda 
Pillai cites the case in China Dandasi v. 
Pedda Tatiah (3), Thathu Naick v. Kondu 
Reddi (4) and Venkataramanachariar v. 
Meenatchisundaramaiyer (5) for the posi- 
tion that he as defendant can resist the 
claim of the auction-purchaser in a suit 
for possession. I find a contrary view 
is taken by a Full Bench of the Cal- 
cutta High Court. ButI think it is un- 
necessary to deal with this point for the 
purpose of deciding this second appeal. 


(3) 41M LJ 261; 70 Ind. Cas. 303; A I R 1921 Mad. 
279; (1921) M W N 538; 14 L W 424, 

(4) 32 M 242; 1 Ind. Cas. 221; 5 M L T 248. 

(5) 19M LJ 1; 1 Ind. Cas. 193. 
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The second appeal, therefore, fails and is 
dismissed with costs. 


LAN. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 341 of 1935 
October 15, 1935 
AGHA HAIDAR, J. 
Hafiz QAMAR DIN—PETITIONBR 
versus 
NUR DIN--Opposits Party 

Partnership Act (IX of 1932), s. 69 (1)—Civil 
Procedure Code (Act V of 1908), Sch. II, para, 20— 
Application contemplated by para. 20—Whether ex- 
cluded by s. 69 (1)—Suit, meaning of—Proceedings 
under para. 20, if a ‘suit —Arbitration proceedings 
taken for dissolution of partnership—Proceedings 
under para. 20, if protected—Arbitration—Haxcessive 
damages awarded by arbitrator fully empowered to 
make award—Award, tf can be challenged. 

The word used in s, 69 (1), Partnership Act is 
“suit", and under Sch. II, para. 20, Civil Procedure 
Code, the party is authorised to apply to any Court 
having jurisdiction and the application shall be in 
writing and shall be numbered and registered as 
a suit between the applicant-plaintifi and the 
opposite party as defendant. It follows, therefore, 
that only a “suit” as understood in forensic langu- 
age was excluded and not an application such as 
is contemplated in para, 20, Sch. II. 

An application under para. 20, Sch. I, is not a 
plaint and though the proceedings may be treated 
as a suit for certain purposes, yet they are not, a 
suit properly su-called, 

Under s. 69, sub-s, 3 (a), Partnership Act, the provi- 
sions of sub-s. 1 are not to affect the enforcing of any 
right to sue for the dissolution of partnership. 
Where the arbitration proceedings were on the face 
of them taken for the purposes of the dissolution of 
partnership of a firm, the proceedings under para. 20 
will be protected. 

Where the damages assessed by the arbitrator 
for breach of contract were considered excessive : 

Held, that though it may appear to be somewhat 
excessive, an arbitrator has full power and 
jurisdiction to make his own award and it does 
not lie in the mouth of a party referring in the High 
Court to challenge the award of the arbitrator on 
this point. 


C. R. P. from an order of the Additional 
District Judge, Lahore, dated April 10, 1935. 

Mr Akbar Ali, for the Petitioner. 

Mr. Brij Lal, for the Opposite Party. | 

Order.—This is an application in revi- 
sion. It arises out of the following circum- 
stances: Nur Din is the author of a certain 
book called Lama’ at-i-Nur. Qamar Din is 
a publisher. The author and the publisher 
entered into an agreement on July 25, 
1924. -That agreement is on the record. 
The publisher had agreed to print 3,000 
copies and this publication was to consti- 
tute the first edition of the work. He was 
at liberty to publish these 3,000 copies at 
once or by instalments. Itis admitted that 
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the publisher published only 1,000 copies 
during the ten years that elapsed between 
the date of the partnership and the dis- 
pute which arosa between the parties sub- 
sequently in 1934. The book. it may be 
mentioned, was in existence on the date 
on which the deed of partnership was exe- 
cuted. Differences arose between the parties 
and on February 2, 1934, they referred 
them to the arbitration of Mr. Fazal Din, 
a Vakil. It is recited in the reference 
that the parties are desirous of ending the 
partnership and appoint Mr. Fazal Din, 
Vakil, as their arbitrator, empowering him 
to dissolve the partnership and that his 
decision in respect of all matters in dis- 
pute, arising out of the partnership 
shall be accepted by the partners who 
would have no right to raise any ob- 
jection. On June 29, 1934, the award was 
delivered by the arbitrator. Under this 
award a sum of Rs. 1,500 was allowed as 
damages to Nur Din, the author, on the 
ground that Qamar Din has not published 
the remaining 2,000 copies. There were 
two minor items which were not pressed 
and which may be left out of consideration. 
On the delivery of this award an application 
was made on August 27,1934, by Nur Din 
in the Court of the Subordinate Judge under 
the provisions of Sch. II, para. 20, Civil 
Procedure Code, for filing the award with a 
prayer that the Court may grant a decree in 
terms of the award. Various objections 
were filed by Qamar Din, but it is necessary 
to consider only two of these objections : 

(1) that the applicant, namely Nur Din, was pre- 
cluded under the provisions of s. 69, Partnership 
Act, IX of 1932, from taking proceedings under Sch. 
II, para. 20; 

(2) that the arbitrator had exceeded his authority 
inasmuch as no power was given to him to assess 
damages, and in spiteof the absence of such a 
power being conferred upon him, he gave a sub- 
stantial sum of Rs, 1,500 as damages against the 
respondent Qamar Din ; 

(8) the judicial misconduct ofthe arbitrator was 
also pleaded.” 

The trial Court accepted the first two 
of these objections and setting aside the 
award, dismissed the application of the ap- 
plicant, Nur Din. Nur Din went up in ap- 
peal to the learned District Judge under the 
provisions of s. 104 (1) (f), Civil Procedure 
Code. The learned Judge has held that the 
proceedings taken by Nur Din, applicant, 
under Sch. II, para. 20, were not obnoxious | 
to the provisions of s. 69, Partnership Act, 
and further held that under the circum- 
stances of the case the arbitrator could 
award damages to the applicant against, the 
publisher, Hafiz Qamar Din. As the question 
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of misconduct had not been decided by the 

- trial Court, the learned, Judge remanded 
the case for the decision of that question. 
Qamar Din has come up to ethis Court in 
revision under s. 115, Civil Procedure 
Code, Mr. Akbar Ali, his learned Counsel, 
has argued this application al considerable 
length, and, Imust say, with considerable 
ability. His case is that under the provi- 
sions of s. 69, Partnership Act, Act IX of 
1932, no suit was entertainable by or on 
behalf of any person suing asa partnerin 
a firm against any person who is allegedto 
be a partner in the firm unless the firm is 
registered andthe person suing is or has 
been shown in the Registerof firms as a 
partner in the firm. The partnership in the 
present case had not admittedly been regis- 
tered and therefore the applicant could not 
have recourse to the Civil Court by initiat- 
ing proceedings under para. 20, Sch. TI, 
Civil Procedure Code. This is a highly 
technical objection ənd a technical answer 
cen be given to it. 

The word used in s. 69 (1), Partnership 
Act, is “suit,” end under Sch. II, para. 20, 
the party is authorised to apply to any Court 
having ‘jurisdiction and the application 
shall be in writing and shall be numbered 
and registered as a suit between the appii- 
cant-plaintiff and the opposite party as 
defendant. lt follows. therefore, that only a 
“suit” as understood in forensic language 
was excluded and not an application such 
as is contemplated in para. 20, Sch. II. The 
word “suit” has not been defined, but ‘it 
has been described in various authorities. 
One indicia of a suit is that it begins with 
a plaint. Now it is perfectly clear that an 
application under Sch. JI, para. 20, is not a 
plaint. The language of the paragraph is 
entirely against the coniention that the 
application is a plaint. The proceedings 
may be treated asa suit for certain pur- 
poses, but they are not a suit properly so 
called. No direct duthority has been point- 
ed out to me contrary to this view and in 
the absence of such, authority I overrule 
this contention of the learned Counsel I 
may also point out that under s. 69, sub- 
s. 3 (a), the provisions of sub-s. 1 are not 
to affect the enforcing of any right to 
sue for the dissolution of partnership. The 
arbitration proceedings were on the face of 
them taken forthe purposesofthe dissolu- 
lion of partnership and on that ground, too, 
the proceedings under Sch. II, para. 20, 
would be protected. 

As xegerds the second point, it is true 
hat there is no specific provision either in’ 
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the deed of partnership of July 25, 1924, or 
in the agreement to refer to arbitration dated 
February 2, 1934, about the assessment . 
of damages ; but cl. 4 of the deed of part- 
nership is comprehensive enough to. 


cover the awarding of damages. It runs ag 
follows : 
“The present partnership is confined only to the 


first edition andthe number of copies printed in 
the first edition is 3,000. Deponent No. 2 has the option 
to print the full number of the first edition at once 
or in two instalments......... a 


Admittedly this was not done and during 
the ten years that passed between the date 
of the deed of partnership and the dispute 
between the parties, oaly 1,000 copies were 
printed. Before the arbitrator the following 
statement was made by the publisher Hafiz 
Qamar Din on March 14, 1934: 

“Condition No, 4 of the deed of partnership is cor- 
rect. I am ready to publish 2,000 copies accord- 
ing to condition No.4 and to sell them if T am 
given reasonable time. If within the time given I 
fail to print that numberor if I do not print that 
number at all, then Ishall be liable to pay such 
compensation as the arbitrator might award.” 


From this it would appear that the pub- 
lisher admitted the breech and wanted time 
to make good the breach by supplying the 
deficiency and publishing the total number. 
The arbitrator did not give him time. The 
breach, therefore, remained and the arbit- 
rator assessed damages for the breach at 
Rs. 1,500. The sum appears to be some- 
what exressive, but an arbitrator has full 
power and jurisdiction to make his own 
award and it does not lie in the mouth of 
the applicant in this Court to Challenge 
the award of the arbitrator on this point, 
ln’ my opinion the order of the Court be- 
low was correct. The question of the judi- 
cial misconduct will have to be decided by 
the proper Tribunal and at the proper 
time with which I am not concerned ; but, 
ona consideration of the whole case I have 
no hesitation in accepting the decision of 
the two Courts below on the points raised. 
The application, theretore, is dismissed. [ 
make no order as to costs. 

N. Revision dismisse d. 
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Jurisdiction—Public bodies must act in good. 
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faith—Drstrict Board passing resolution to acquire 
land—Want of good faith and disregard for inter- 
ests of owners of land concerned—Right of owner to 
cluim injunction. 

Public bodies should be kept within 
They may not exceed the limits of the 
committed tothem bylaw; they must act in good 
faith and reasonably ‘and with some regard 
for the interests of those who may suffer for the 
good of thecommunity. Even when a public body 
js ecting within the limits of its jurisdiction, the 
Court may, and will interfere, ifit be shown that 
the discretion given by law has not been exercised 
dona fide. Westminster Corporation v. L. & N.W. 
Ry. Co. (1), relied on. 

Where a District Board acted within its powers 
in passing a resolution to acquire certain land but 
it is found that there was a complete want of good 
faith, and an entire lack of regard for the interests 
‘of the owners of the land recommended for acquisi- 
-tion : 

Held, the Courts have jurisdiction to interfere and 
‘to safeguard the interests of the owners and it is 
immaterial that some future development of the 
situation might afford the plaintifs a different 
remedy. The plaintiffs are entitled to claim protec- 
„tion from the Gourts by way of injunction, 

C. A. from appellate decree of the 
Additional Sub-Judge, Chittagong, dated 
December 17, 1932. 

Messrs. Radha Binode Paul and Hamid- 
ul Haq Choudhury, for the Appellants. 

Messrs. Brojolal Chakravarty and 
‘Chandra Sekhar Sen, for the Respondents. 


control: 
authority 


Bartley, J—This isan appeal against 
the decision of the Additional Subordinate 
Judge, Chittagong, affiring a decree of 
the Munsif, Third Court. which declared 
a resolution ofthe District Board, Chitta- 
gong, dated February 24, 1931, to be illegal 
and ultra vires and restrained the Board 
from taking steps to acquire lands in 
pursuance of the said resolution. Tne 
succinct history of the case as found by 
the Courts below, is that rivarly between 
-the Choudhuries of Chittagong and Paragal- 
“pur on the one side and the Roy Choudhu- 
ries of Dhoom on the otherresulted in the 
-establishment by the former of a Hat called 
Santi Hati, close to a long established Hat 
owned by the Roy Choudhuries, known as 
“Mahajan Hat. In 1928, the site of Santi Hat 
“was moved to the Ganekchara Khal. There 
is a road, known as the Khan Saheb 
Serajuddin Road, which was khas mahal 
property, but enlisted asa Local Road in 
1924, which runs from the road to Mahajan 
‘Hat to the Leake Road, a distance of 1} 
miles. About 800 feet from the Mahajan 
“Hat Road; this roadis intersected by the 
Khal immediately beyond which is the 
-site of Santi Hat. The resolution | with 
which the present suit is concerned, deals 
-with the acquistion of this section of the 
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Serajuddin Road and the adjacent land, 
which.is the property of the plaintiffs. 

In 1928 an attempt was made to widen, 
this part of tle road by force. The per- 
petrators, tenants of the Paragalpur Ohou- 
dhuries, were convicted in the Criminal 
Court. A Local Board contractor, who 
claimed to be carrying out a contract to. 
widen the road on behalf of the Board, 
was also convicted. Then a petition was 
filed before the Sadar Khas Mahal Officer, 
complaining of encroachments on the road. 
This petition was placed by the Chairman 
of the Local Board before the  Qollector 
who merely referred the Board to the Civil 
Courts. The next step was a proposal by 
one Kobbad Ahmed whose brother had 
been convicted in the criminal proceedings 
that the land should be acquired at his 
expense. This proposal was adopted by 
the Board on August 23, 1930, and the 
following resolution passed : 

“Resolved that the land be acquired at the 
expense ofthe party and Dtstrict Board be moved 
to take action in the matter as early as pessible.” 

Rupees 400 out of an estimated acquisi- 
tion cost of Rs. 687 was deposited by Kobbat 
in March 1931. The Local Board resolu- 
tion was sent to the District Board, which: 
passed a resolution recommending the ac- 
quisition but omitting any reference to the 
source of the costs of it. This resolution 
which was duly forwarded to the Commis- 
sioner, is challenged in the present suit. 
The Courts below on examination of, the 
whole evidence have concurrently found 
inthe first place that the proposed ‘ac- 
quisition was not necessary for any public 
purpose. The first Court said : 

“The conclusion thus seems irresistible, that these 
transactions were the outcome of conspiracy between 
the Chairman of the Local Board and the Sub- 


aA aes Save to support the organizera of Santi 
at.” 5 

The finding, of the lower Appellate Court 
is that: A 

“Everything leads to the irresistible conclusion 
that attempts were made by the Local Board 
authorities to accommodate the promoters of Santi 
Hat in their nefarious object to damage the rival 
Mahajan Hat.” 


In the second place, both Courts have 
found thatthe road in question is khas 
mahal property and does not belong to 
the Board which originally recommended 
acquisition. The position as summarised 
by the Court of Appeal below, is that the 
entire project of land acquisition was con- 
ceived fora purpose other than a public 
purpose, and that an attempt was made 
to carry itout by persons who had no 
authority to move in the matter, with funds 
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non-existent atthe time but to be procured 
by private persons to serve their own 
purposes. On appeal before us, the con- 
-tention urged was that the suit was 
‘maintainable, as the 


Government. It was said in this connection 
that: under s. 5-A, Land Acquisition Act, 
any person aggrieved by the proposals 
could file objections, and that no other 
‘remedy was aveilable tohim. We are en- 
tirely unable to give effect to this conten- 
tion. On the finding of the Courts below, 
there has been a definite threat to the 
plaintiffs, owners of the land affecting their 
right to peaceful enjoyment of the lands, 
and emanating from a public body. 


The principle immediately applicable in 
such a case is the necessity of keeping 
such bodies within control. They may 
‘not exceed the limits of the authority 
committed tothem bylaw; they must act 
in good faith and reasonably and with 
some regard for the interests of those who 
may -suffer for the good of the community. 
Even whena public body is acting within 
the limits of its jurisdiction, the Court 
may, and will interfere, if it be shown 
that the discretion given by law has not 
been exercised bona fide: see Westminster 
Corporation v. L. & W. Ry. Co. (1). It re- 
mains to apply these well established 
‘principles to the facts ofthe present case 
as found by the Courts below. The posi- 
tion has not been challenged and need not 
therefore! be considered here, that the 
District Board acted within its powers in 
passing the resolution. What has been 
challenged is the good faith and reasonable 
character of the resolution itself. 


The concurrent findings of the Courts 
below establish a complete want of good 
faith, and an entire lack of regard for 
the interests of the owners of the land re- 
commended for acquisition. On these 
findings there can be no doubt that the 
Courts have jurisdiction to interfere and 
to safeguard the interests of the owners. 
It is immaterial that some future deve- 
lopment of the situation might afford’ the 
plaintiffs a different remedy. On the facts 
found in their favour at this stage, they 
are entitled to claim protection ‘from the 
Courts by way of injunction. In this view 
ofthe case, the‘decisions of the Courts 


(D)e (1905) A O 426; 72 LJ Ch. 629; 60 J P 425; 54 
W R129; 93 L T 143, : ih 
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Distwict Board had y, ~ 
no power to do more than recommend ac- . 
quisition which must be carried out by- 


“were admittedly paid. According to 
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below must be affirmed, and the present 
appeal dismissed with costs. 

Guha, J.—I agree. 


IN. Appeal dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 19 of 1932 
July 16, 1934 
TeK CHanp AND BHIDE, JJ. 
SHANKAR DAS AND oTH#ERS—APPELLANTS 
VETSUS 
Firm DESA MAL-MULA MAL AND 


ANOTHER— RESPONDENTS. 

Decree—Instalment decree—Defaultclause—Decree, 
if decree for money payable “at a certain date"~ 
Civil Procedure Code(Act Vof 1908), 9. 48—Ap- 
plicability — Construction of decree — Intention of 
parties—Creditor, if can be deprived of option— 
Practice—New plea—Question whether abstinence to 
sue amounts to waiver—Whether question of fact— 
Miether can be raised for first time in Letters Patent 

ppeal. f 

Where according tothe termsof a decree, in 
default of payment of any instalment, the decree- 
holder is entitled to realize the whole of the decretal 
amount at once, the decree cannot be properly held 
to be a decree fon money payable at a certain date, 
within the meaning of ths first part of s. 48, Civil 
Procedure Code. The construction of a bond or a 
decree of this kind must depend primarily upon the 
intention of the parties as disclosed by the terms of 
the bond or decree, and if these terms clearly give 
an option to the creditor or the decree-holder to 
enforce the penalty for default, there is no reason why 
the creditor or the decree-holder should be deprived of 
that option. A provision of this kind is meant for the 
benefit of the decree-holder and it is for him to decide 
whether he willtake advantage of the option or not. 
Har Gopal v. Ram Rachpal (5), Lasa Din v. Gulab 
Kunwar (15) and Maung Sin v. Ma Tok (16), relied 
on, 

The question whether abstinence to sue when 
coupled with other circumstances would or would 
not amount to waiver islargely if not wholly a ques- 
tion of fact. Such a point when nottaken before 
the Single Judge cannot be allowed to be raised in 
Letters Patent Appeal. 

L. P. A. from an order of Mr. Justice Jai 
Lal, dated February 10, 1932. 

Mr. Din Dayal Kapur, for the Appel- 
lonte. 

Mr. Manohar Lal Sachdev, for the Res 
pondents. 


Bhide, J.—The cole point for decision 
in this appeal is whether the execution 
of.» compromise decree for Rs. 650 which 
was payable in six monthly instalments 
commencing from February 15, 1927, was 
barred by the provisions of s. 48, Civil 
Procedure Code. None of the a Na 
the 
terms of the decree, in default of payment 
of any instalment, the decree-holder was 


‘entitled to realize the whole of the decreta] 
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amount at once. The contention of the 
judgment-debtor was thet owing to this 
default clause, the whole decree became 


capable of execution on the date on-which 
the first instalment was 


plication. for execution made on March 20, 
1929, was barred under s. 48, Civil Pro- 
cedure Code, inasmuch as it was made 
more than 12 years since that date. The 
Courts - helow have held that execution was 
barred with respect to the first instal- 
ment, but-not with respect to the sub- 
sequent instalments and this view has 
been upheld by a learned Judge of this 
‘Court in Chambers. From this decision, 
the present appeal has been preferred 
under cl. 10 of the Letters Patent. The 
learned Counsel for the appellant has 
contended thats. 48, Civil Procedure Code, 
ought to be construed independently of 
‘any judicial decisions with reference to 
Art. 75 or Art. 182 (7), Limitation Act, 
and that’ on a true construction of that 
section, execution of the whole decree was 
barred in the present instance. lt seems 
to me, however, that the wording, of that 
section goes against the appellant. Ac- 
cording to el. To of that section, which 
is admittedly the’ only relevant portion for 
the purposes of this appeal, the 12 years’ 
period is to be computed from 
. “(b) where the decree or any subsequent order 
directs any payment of money or the delivery of 
.any property to be made at 9 certain date or at 
recurring periods, the dete of the default in mak- 
. ing the payment or delivery in respect of which 
the applicant seeks to execute the decree,” 


In the present instance the decree be- 
-iag payable by instalments, strictly speak- 
‘ing, only the latter portion of the clause 
is applicable, and according to that por- 
tion, execution will be barred only with 
respect to the first instalment, which was 
not within 12 years from the date of the 
present application. The contention of the 
learned Counsel for the appellant is that 
since thére was a default in payment of 
the first instalment, the whole decree be- 
came payable on Ifebruary 15, 1917, and 
“the period of 12 years should be computed 
from that date for the whole decree. There 
is, however, nothing in the wording of 
s. 48 itself to support this contention. 
The only authority directly in point, which 
the learned Counsel was able to cite was 
‘Gulab Rao Yeshwant v. Magan Ghelabhai 
:(1). It was held in that case that a decree 
of this kind ceases to be an instalment- 


(1) A IR 1925 Bom. 326 | 
L R 461, om. 326; 87 Ind. Oas. 769; 27 Bom. 
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February 15, 1917, and the present ap-. 
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decree when a default takes place ands 
therefore, the period of 12 years must be 
reckoned from the date of default. "This 
view is tantamount to holding that in the 
event of a default the decree becomes. 
payable ‘on a certain -dale’ within the 
meaning of the first part of s. 48, Civil 
Procedure Code. With all respect, how- 
ever, I must say that this seems to me to 
be straining the language of the section. 
The first part of this clause refers {o a 
decree which direcis any payment of 
money, etc. to be made ‘at a certain date’. 
Can it be said that a decree which pro- 
vides that the whole decree shall become 
payable in the event of a default in the 
payment of any instalment, is a decree 
for money payable ‘on a certain date? 
When the decree is passed, it is uncertain 
whether a default will take place at all, and 
ifso, in payment of which of the instal- 
ments. It is, therefore, difficult to see 
how such a deeree could be properly held 
to be a decree for money payable ‘at a 
certain date,’ within the meaning of the 
first part of s. 48. This was the view 


“taken by a Full Bench of the Allahabad 


High Court in Joti Prasad v. Srichand (2) 
with reference to Art. 182 (7), Limita- 
tion Act, where the same expression occurs 
and the reasoning appears to me to ba 
applicable to cl. (b), s. 48, Civil Pro- 
cedure Code, as well. i 

If the above view is correct, it is clear 
that execution would not be barred in the 
present case except in respect of the first 
instalment. But jt. may be pointed out 
further that the learned Counsel's conten- 
tion thatthe whole decree became payable 
on the date of the frst default and left 
no option to the decree-holder in the mats 
ter is opposed to the view taken by this 
Court as well es by the Punjab Chief Court 
in a long series of decisions (see Allah 
Bakhah v. Bhavani (3), Kishan Chand 
v. Gopal Singh (4), Har Gopal v. Ram 
Rachpal (5), Raja v. Hazari (6) and 
Wasu Ram v. Mahomed Bakhsh (7). The 
High Couria of Bombay and Calcutta have 
taken a different view [see, e. g. Hurri 
Prasad v. Nasib Singh (8), Basanta Kumar 

(2) 51 A 237; 112 Ind. Cas, 73; AFR 1928 All. 629; 
26-A L J 966 (F B.) 


(3) 100 P R 1902; 131 PL R 1902. 
Ro 6 P R 1913; 16 Ind. Cas, 812; 172P L R 


5 NT 2 Ta Ii 63 Ind. Cas, 664; A I R 1921 Lah. 42; 
OrL 

(6) ier Lab. ag 382; 109 Ind. Cas, 272 

(7) AI R 1930 Lah. 124; -121 Ind. ts 60; 81 P, E R 
904; Ind. Rul. (1930) Lak. 176. 

(8) 21 1 0 542, 
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ve Nabin Chandra (9), Kashi Ram v. 
Pandu (10), Raichand v. Dhondo (I); 
but the view taken by this Court is in 
accord. with the views of the High Courts 
of Allahabad, Patna and Madras as expre- 
ssel in Joti- Prasad v. Srichand (2), 
Braham Kishun Narain Deo v. Harihar 
Munder (12) and Karunakaran Nair v. 
Krishna Menon - (13), Muthia Chettiar v. 
Venkatasubbarayulu Naidu (14), ete. It 
seems to me that the construction of a 
bond or a decree of this kind must de- 
pead primarily upon the intention of the 
parties as disclosed by the terms of the 
bond or decree, and if these terms 
clearly give an option to the creditor or 
the decree-holder to enforce the penalty 
for default. I do not see why the creditor 
or the decree-holder should be deprived 
of that option. As pointed out in Har 
Gopal v. Ram Rachpal (5), a provision 
of this kind is meant for the benefit of 
the decree-holder and it is for him to 
decide whether he will take advantage of 
the option or not. The view taken by this 
Court receives support from a recent deci- 
sion of their Lordships of the Privy Council 
in Lasa Din v. Gulab Kunwar (15). That 
was a case, in which the mortgage deed 
provided that interest was to be paid an- 
nually and in default of payment of interest 
in any one year, the mortgagee was entitled 
to realizejthe entire mortgage-money at once. 
It was held by their Lordships that a 
proviso of this nature is meant exclusively 
for the benefit of the mortgagee and it 
gave him the option either to enforce 
the security at once or stand by his in- 
vestment for the full terms of the mort- 
gage bond. The same principle would, I 
think, govern the present case. A similar 
construction appears to have been placed 
by their Lordships on an instalment de- 
cree in Maung Sin v. Ma Tok (16). 


nae 53 C 277; 96 Ind. Cas. 594; A I R 1926 Cal. 


(10) 27 B 1; 4 Bom. LR 688. 

(11) 42 B 728; 47 Ind. Cas. 313; A I R 1918 Bom 
163; 20 Bom. LR 773. 

(12) 11 Pat. 440; 139 Ind. Cas. 202; AI R 1932 Pat. 
253; 13 P L T 454; Ind. Rul. (1932) Pat. 215, 

(13) 36 M 66; 12 Ind. Cas. 57; 10 M L T 258, 

(14) 49 M 403; 90 Ind. Cas. 1033; A IR 1926 Mad. 
160; 49 M L J 394; 22 LW 67; 51 ML J 228, 

(15) 7 Luck 412; 138 Ind. Cas. 779; AIR 1932 PO 
207; 591 A 376;90 W N 638; Ind. Rul (1932) P © 
251; 63 ML J 187; (1932) M W N 9:: 360 WN 
1017; 38 L W 246; 56 © L J 237; (1932) A L J 913; 34 
Bom. L R 1800 (P P 

(16)5 R 422; 101 Ind. Cas, 736; AI R 1927P C 146; 
541A 272; 53 M LJ 22: (1927) M W N 442; 1 Luck 
Oas.„192; 29 Bom. LR 1014,46 0 LJ 123; 39M LT 
lig (PC). 
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The learned Counsel for the appellant 
urged in the end that even it the decree- 
holder be held to have had an option in 
the matter, his mere abstinence to sue for 
the whole amount was not sufficient to 
establish “waiver” and hence the decree 


‘should be held to have become payable 


on the date of the first instalment. The 
question whether “abstinence” when coupl- 
ed with other circumstances would or would 
not amount to waiver is largely if not wholly 
a question of fact. This point was not 
taken up before the. learned Judge in 
Chambers and cannot now be allowed to 
be -raised in this appeal. I would accord- 
ingly hold that the contention of the learn- 
ed Counsel for the appellant that the 
12 years’ period under s. 48, Civil Pro- 
cedure Code, must be computed from the 
date of the first default is unsustainable 
in the circumstances of this case, and 
would dismiss the appeal with costs. 

Tek Chand, J.—I agree. 

N. Appeal dismissed. 


a tna 


MADRAS HIGH COURT 
Full Bench 
Original Miscellaneous Suit No. 2 of 1935 
October 11, 1935 
STONE, MOCKETT AND Wapsworta, Jd. 
AGNES SUMATHI AMMAL—PLAINTİFE 
VETSUS 
D. PAUL—DEFENDANT. 

Dirorce Act (IV of 1869), ss. 7, 19,2, 3-=Decree 
for nullity under s. 19,if should, in the first in- 
stance, be a decree nisi—Indian Act, if in accord 
with rules of Private International Law—Parties 
domiciled outside British India—Indian Courts, if 
can pass decree for nullity—-S. 2, scope of—British 
subject resident in Indian State—Right to invoke 
British Indian Courts for dissolution—Annulment— 
Jurisdiction of Madras High Court in petitions 
emanating from Mysore—Divorce—Residence, mean 
ing of —Domicile of wife, if domicile of husband. 

[Per Stone and Moskett, JJ., Wadsworth, J., tontra.) 
—The intention of s. 7, Divorce Act, was to prevent the 
principles and rules on which the Indian Courts were 
to give relief from being rigidly fixed and the 
words ‘the principles and rules’ in the section must 
include principles of law. The whole object of s. 7 
is to keep the practice of the Indian Divorce Court 
as nearly as possible in line with that of the 
English Court: otherwise, this exceptional, but 
most useful provision loses much of its force. The 
widest possible interpretation should be given to it 
but always having in mind that it must be subject 
to the provisions of the Act. There is no provi- 
sion in the Act that a decree fur nullity should be 
nisi or absolute ; the Act is silent. The suspension 
cf a decres for a period of months by the Court 
passing it is not in conflict with the Act. Consequent- 
lya decree for nullity ina matrimonial proceeding 
under s. 19, Divorce Act, passed by the Madrag 
High Court should, in the first instance, be p decreg 
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misi. A. vy. B. (1), opplied, E. Caston v. L. H. 
Caston (12) and Cecil Samuel v. Margaret Sarah 


(13), not followed [p. 683, cols. 1 &2; p. 684, col. 1; p. 
685, col. 2.] l R SS £ 


[Case-law discussed.] 

Per Wadsworth, J.--The terms of 
Act, contemplate a decree absolute in cases of 
nullity and to introduce the practice preserib- 
ed by the English Law whereby a decree nisi is 
pronounced in such cases would be to introduce a 
provision which is contrary tothe provisions of the 
indian Act and, therefore, not admissible with refer- 
ence tothe termsofs. 7. [p. 685, col. 1] 

Per Mockett, J.—So far as the Statute Law in 
India relating to dissolution is concerned, itis in 
accord with the established rule of Private Inter- 
national Law,. but so far as decrees for nullity are 
concerned, the Indian Statute still confers upon the 
Indian Courts jurisdiction under certain circum- 
stances. . Indian Courts have express jurisdiction 
to grant a decree for nullity which is unquestion- 
ably binding in British India even though the par- 
ties are domiciled elsewhere. [p. 677, col. 2.] 

Section 2 ofthe Act means this, that so far as a 
suit for dissolution is concerned, a domiciled 
British subject, but resident in an Indian State; can 
invoke the High Court's jurisdiction, but that so far 
as a suit for nullity is concerned, any person resi- 
dent in India who has been married in India can 
bring: suit for nullity. [p. 678, col. 2.] . 

‘Residence’ means not residence for the purpose 
of invoking the divorce law but bona fide residence, 

It is clear from s. 3, Divorce Act, and ss. 3 and 4, 
Criminal Procedure Code, that the Madras High Court 
is the proper tribunal for petitions emanating from 
the Mysore State. [p. 678, col. 2.] 

It is axiomatic thatjthe domicile of the wife is 
the domicile of the husband, and that the nationali- 
ty of thowife is the nationality of the husband. 
[p. 676, col. 1.] 

Order of Reference to a Full Bench 

Mockett, J.—This is a petition under 
the indian Divorce. Act by a wife against 
her husband. She prays fora decree for 
nullity of her marriage. It is conceded 
that the husband is a domiciled subject 
of H. H. the Maharaja of Mysore; that 
is to say, he is what is known as a 
Mysorean. The marriage was in the Mysore 
State, and the parties lived together in 
the Mysore State. tis axiomatic that the 
domicile of the wife is the domicile of 
the husband, and that the nationality of 
‘the wife is the nationality of the husband. 
Therefore, the petitioner must be regarded 
as a domiciled subject of the Mysore 
State. Apart from ihe facts, the defence 
to this case is cne of jurisdiction. The 
‘respondent says that this Court has no 
jurisdiction under the Indian Divorce Act 
to grant this decree. With regard to the 
facts, I have no difficulty whatever. The 
‘respondent has not gone into the witness- 
pox. The wife has gone into the box. 
I shall first deal with the medical aspect. 
She has told me, and I accept her story, 

‘that from the very beginning of her mar- 
‘riage’ the wzespondent had some sort of 


the Divore 


. 
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physical aversion to any marriage relations 
with her and that in fact no marriage re- 
lations with her took place although she 
apparently at least made some sort of ad- 
vanceg to her hugband. 

That evidence is not contested. I did 
‘not think it right, although I could have 
accepted if uncorroborated, had [ thought 
fit, to allow this case to be proved on the 
evidence of the wife alone, James Gray 
Wilson v. Kathleen Harriette Wilson (1) 
and cases cited therein, and so Mr. Coelho 
who appears for the petitioner, at my sug- 
gestion, has called a lady Doctor of high 
qualifications and she has told me that 
she has examined the petitioner and that 
as far as it is possible tosay the petitioner is 
a virgin. I did not appoint a special board 
in this case as I thought it sufficient for 
the petitioner to call a Doctor of whom I 
approved and it is quite obvious that the 
evidence of Dr. Satur was such evidence 
“as I could accept without any question. 
Therefore, on the question as to whether 
this marriage was consummated, I cm 
definitely of opinion that it was not, and 
l am definitely of opinion that there was 
nothing on the part of the petitioner which 
led to that state of affairs. Iam entitled 
to infer and J heard that the respondent 
is impotent quoad the petitioner. The only 
other question of fact is whether the peti- 
tioner was resident in Madras. ‘Residence’ 
means not residence for the purpose of 
invoking the divorce law but bona fide 
residence. There is ample authority for 
that proposition and it only requires stat- 
ing. Now what are the facts? The wife, 
the petitioner, lived with her husband for 
a short time only, and afterwards with 
her mother and father. The father died 
on February 17, 1934, and from the time 
of his death until November 1934, the. 
Petitioner continued to live with her mother 
at a place called Doddaballapur, about 24 
miles from Bangalore. : 

In November 1934 she came to Madras 
with her mother. Her action in coming 
here has been strongly criticised by the 
learned Counsel for the respondent, which 
he is quite entitled to do. He suggesis 
that it was a move in order to get the 
advantage of suing in this Court. But 
the petitioner's mother has told me—and 
I accept her evidence—ihat she herself 
was a Madrasee, and that being so, what 
is more natural than that after the death 
of her husband, and after his properties, as 


(1) A IR 1931 Lah. 245; 130 Ind. Cas. 524; 32 
PLR 159; Ind, Rul. (1931) Lah, 316. 
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‘she has told me, had been disposed of in 


the Mysore State, she should come back 


‘to Madras? There is a special reason for 


that because it appears that Mr. Asirvadam 
City, who has given evidence and who 
lives at ‘Gifford House, Kilpauk’, had ap- 
parently offered them a house here, and 
there was very good reason io do that 
because his son had married the petitioner's 
sister. A combination of the above cir- 
cumstances seems to me to lead to the 
most natnral conclusion that these two 
women left alone, deliberately by the 
petitioner's husband and adventitiously by 
death of her father, should go back to 
the place where apparently the mother had 
been before and where she had kind friends. 
And I think it right to say that I can 
see no reason for critising Mr. Asirvadam 
Pillai’s hehaviour et all; on the contrary, 
he seems to have taken a most commend- 
able attitude in coming to the rescue of 


“these two women who, in the manner I 


have described, had found themselves with- 


< out the assistance of any of their menfolk. 


“One would hope, 


He seems to have given them a home in 
his house and generally has behaved, as 
that most men would 
behave to women in some degree of dis- 
tress. J, therefore, find that so far as the 


- residence is concerned, the petitioner is 


genuinely a resident in Madras and that 


. from that point of view is entitled to 


invoke the jurisdiction of this Court. 

So much for the facts. With regard to 
the law,.I am proposing to take time to 
consider the matter as a point of very 
great importance is raised. At this stage 
I only desire to say this: The respondent’s 
attitude is, you cannot get this marriage 
annulled in Mysore State because there 
is no legislation there for that purpose; 
you cannot get this marriage annulled in 
Madras Presidency (or anywhere else) be- 
cause the Madras High Court has no 
jurisdiction; and so, by inference, he says, 


- you will remain married to me and un- 


Ls 


able to marry anybody else just as long 
as I live although I am not prepared to 
live with you on the terms that are usual 
between husband and wife. That is an 
attitude that he is entitled to take upif 
it is the law. What I have to consider 
is whether it isthe law, and, asI have 
already said, that isa point that I propose 
to consider and will deal with at a later 
date. 
Pes respondent's Counsel contends that 
is 
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321; 25 Bom. 


Court has no jurisdiction inasmuch. 
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as (1) the respondent was and is domiciled 
in Mysore State, (2) the marriage was in 
Mysore’ State, and (3) the petitioner and 
respondent have never resided in British 
India together. It is necessary, therefore, 
to consider the provisions of the Divorce 
Act IV of 1869 as amended by Acts XX 
of 1926 and XXX of 1927. The object of 
these last two Acts was to clarify the 
Position in India owing to the uncertainty 
which had arisen with regard to the power 
of Indian Courts to dissolve marriages of 
persons not domiciled in India, a doubt 
which was brought to ahead by the deci- 
sion of the President of the Probate, 
Divorce and Admiralty Division in Keyes 
v. Keyes (2): and it will be seen that 
since the amending Statute of 1926 this 
Court has power only to dissolve marriages 
of persons domiciled in India at the time 
when the petition was presented. The 
Act followed on a conflict of judicial de- 
cisions in this country, of which Wilkinson 


v. Wilkinson (8), Lee v. Lee (4), and 
Miller v. Miller (5), are examples. The 
result now is that so far as the Statute 


Law in India relating to dissolution is 
concerned, it is in accord with the estab- 
lished rule of Private International Law, 
but so far as decrees for nullity are con- 
cerned, the Indian Statute still confers 
upon the Indian Courts jurisdiction under 
certain circumstances. This would appear 
also to be according to the rules of Private 
International Law as enunciated by Jeune, 
P. in Roberts v. Brennan (6), with this 
variation, that under the Indian Divorce 
Act it is the petitioner's residence which 
is material. I am, however, bound to point 
out that since the decision in Salvesan 
v. Administrator of Austrian Property (7), 
a decision of the House of Lords, and 
Inverclyde v. Inverclyde (8), it is open to 
argument whether according to Private 
International Law domicile is not essen- 
tial to give a Court jurisdiction in suits 
for nullity based on grounds of impot- 
ence, as distinct from other grounds. 

(2) (1921) P 204; 90 LJP 242; 65 SJ 435; 37T 
L R499; 1041 T 797, 

(3) 47 B 843; 77 Ind. Cas. 654; A I R 1923 Bom, 


L R 945. 
(4) 5 Lah, 147; 81 Ind. Cas. 686; A I R 1924 Lah} 


513. 
(5) 520 566; 89Ind. Cas. 611; AI R 1925 Cal. 
4 

(6) (1902) P 143; 71 LJP 74;86 LT 599;50 WR 

(7) (1927) AC 641; 3 TL R 609; 36 L 3 P U-05; 

37 LT 571 


1 ; 

(8) (1931) P29; 100 LJP 16; l4 L T212; 95J 
P 74, 22L GR 353; 74 SJ 663 AT LR 
140. - i - - - 
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In Ais words, it would appear that 
the rule, as recognised at least in Eng- 
land, is that suits for nullity on grounds 
of impotence and suits for dissolution of 
marriage are, so far as jurisdiction is 
concerned, identical, 4. e, that only a 
decree of the ‘Forum Domicilli' will be 
recognised. This of course is only relevant 
if and when the recognition of this Court's 
decree of nullity by a “foreign State arises. 
It is clear that under the Indian Divorce 
Act as amended, I have express jurisdic- 
tion conferred upon me to grant a decree 
for nullity which is unquestionably bind- 
ing in British India even though the par- 
ties are domiciled elsewhere. Whether 
foreign Courts will recognise such a decree 
is of course another matter and will depend 
on whether the decision in Salvesan v. 
Administrator of Austrian Property (7) 
and Inverclyde v. Inverciyde (8), is adopted 
as stating the rules of Private Interna- 
tional Law. It is, however, contended on 
behalf of the respondent that the Divorce 
Act expressly or by implication excludes 
the petitioner for its operation. Section 2 
of the Act reads as follows: 

“This Act shall extend tothe whole of British 
India, and (so far only as regards British subjects 
within the dominions “hereinafter mentioned) to the 
dominions cf Princes and States in India in alliance 
with Her Majesty. Nothing hereinafter contained 
shall authorize any Court to grantany relief under 
this Act, except where the petitioner (or respond- 
ent) professes the Christian religion, or to make 
decrees (f dissolution of marriage except where the 
parties tothe marriage are domiciled in India at 
the time when the petition is presented, or to make 
decrees of nullity of marriage except where the 
marriage has been solemnised in India, and the 
petitioner is resident in India at the time of pre- 
senting the petition, or to grant any relief under 
this Act other than a decree of dissolution of mar- 
riage or of nullity of marriage, except where ths 
petitioner resides in India at the time of presenting 
the petition.” 


It should be noted that residence must 
be in Madras, not ‘in British India.’ It is 
conceded that the petitioner’s husband is 
not a British subject but a subject of 
Mysore State. The petitioner, however, 
relies cn that part of s. 2 which confers 
jurisdiction in suits for nullity when the 
marriage has been solemnised in India and 
the petitioner is resident in India at the 
time of presenting the petition. Both 
those conditions are satisfied in this case. 
. The respondent still contends that those 


words only appiy to parties governed by. 


the Act, which he contends does not apply 
to Indian subjects of the Mysore State. I 
agree that the wording of ‘the Act is at 
the least difficult to ‘Interpret ; but the 
principal Statute has; by amendment, de- 
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liberately introduced into it, the words 
“and the petitioner is resident in India.” 

It must be noted also that the marriage 
need not be Solemnised in British India, 
but simply “in India.” Section 2 seems 
to mean this: that so tar as a suit for 
dissolution is concerned, a domiciled Bri- 
tish subject, but ER in Mysore State, 
can invoke this Court's jurisdiction, but 
that so far aS a suit for nullity is con- 
cerned, any person resident in India who 
has been married in India can bring a 
suit for nullity. In Roberis v. Breman (6), 
supra, the President held that it had 
power to annul the marriage of a domi- 
ciled Irishman; and I imagine that the 
object of the Indian Divorce Act was to 
enact rules of Private International Law 
as then generally recognized. I am told 
that there is no Court in Mysore which 
can dissolve or annul the marriage of an’ 
Indien Christian. It is difficult to , sup- 
pose that the intention of the legislature 
was to leave the Indian Christians resi- 
dent in India who are subjects of a for- 
eign State without any remedy whatsoever. 
The whole object of the Act, as stated 
in the preamble, is “to amend the law 
relating to the divorce of persons profess- 
ing -the Christian religion.” In two cases 
in England in Stallistoe v. Stallistoe (9) 
and De Muntaigue v. De Montaigue (10), 
the party before the Court had no 
apparent remedy; Judges of ihe Probate, 
Divorce and Admirally Division assumed 
for themselves jurisdiction, the petitioner's 
position being, as stated in one of the 
cases, “intolerable.” I do not, think 
it is necessary for me to do that as I 
think that jurisdiction is expressly given 
to me by tke Act; end I am governed 
by the Act; not by rules of Private In- 
ternational Law. 

I have only to add that I think it is 
clear from s. 3, Divorce Act, and ss. 3 
and 4, Criminal Procedure Code, that this 
High Court is the proper tribunal for peti- 
tions emenating from the Mysore State. 
The result, therefore, will be, there will be a 
decree for nullity with costs. 

A question has arisen as to whether 
this decree should be nisi or absolute. 
It is unquestionably the practice in this 
High Court to make decrees of nullity 
nisi. ‘This, however, appears contrary to 
ihe practice in the other High Courts and 
to tLe Act, and I think this is a matter 

(9) (1913) P 46. 


2 919) P 154; 57 S J703; 29T LR 654; 109; 
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of. importance which should be finally de- 
termined. I, therefore, refer this point to 
a Bench for decision. I may say that 
I am not at all satisfiede with my own 
judgment in O. M. S. No. 5of 1934 on 
this point The point I wish to refer will 
be whether a decree under the Indian 
Divorce Act for nullity will be a decree 
nisi or a decree absolute. I direct that 
the papers be placed before the Chief 
Justice. 

Messrs. M. A. T. Coelho and T. Krishna- 
rajan, for the Plaintiff. 

Messrs. K. Varadachari and P. V. 
Srinivasachari, for the Defendant. 

Opinion i 

Stone, J.—The question that has been 
referred is whether a decree passed by 
the Court sitting for the disposal of matri- 
monial work of this High Court in a 
petition for nullity of marriage should be 
a decree nisi, or a decree absolute. It 
hes been the practice in this High Court 
hitherto to make the decree in the first 
place a decree nisi. It would appear that 
the practice in the other High Courts, 
and in particular Bombay, has been dif- 
ferent, those High Courts having in nullity 
ake made the decree absolute in the first 
place. 


a decree for _& dissolution sf marriage 
made by a High Court inter alia shall, 
in the first instance, be a decree nisi and 
shall not be made absolute till after the 
expiration of such time, not less than six 
months from the pronouncing thereof, as 
the High Court by general or special order 
‘from time to time directs. Provision is 
made for the intervention originally of any 
person, now, since the passing of s. 17-A, 
an officer exercising power similar to those 
of the King's Proctor. On the other hand, 
s. 18 enables a husband or wife to 
present a petition praying that the mar- 
riage might be declared null and void. 
Section 19 states the grounds upon which 
a decree of nullity may be granted and 
s. 20 makes it necessary in the case where 
a decree is passed by a District Judge for 
it to be subject to confirmation by the 
High Court and applies the provisions of 
s 17, cls. 1, 2,3 and 4 to such decrees. 
Section 17, cls. 1, 2,3 or 4 are concerned 
with the confirmation of a decree for dissolu- 
tion of marriage by a District Judge, and 
. it has been a matter of debate in other 
' High Courts as to what cls. 1, 2, 3 and 4 
include. The clauses are not numbered 
and there are in the section six paragraphs. 
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The doubt has been as to paras. 4 and 5, 
whether those are twoclauses or one clause 
plus a proviso. Av. B (11), decides that 
ihe proviso is attached to cl. 4 and conse- 
quently cl. 4, includes para. 4 and para. 5. 
E. Caston v. L. H.Casion (12) and Cecil 
Samuel v. Margaret Sarah (13), decide that 
para. 4, is one clause and para. 5, that is, 
the proviso, is another clause. In my opin- 
ion, a8 a matter of construclion, it is not 
possible to regard a proviso as a clause, 
and I prefer to follow A v. B (11). If that 
be so then, in the case of desrees for nullity 
of marriage as in the case of decrees for 
dissolution of marriage, where those decrees 
are passed by a District Judge, six months 
must elapse between the passing of the 
decree and confirmation. On the other 
hana, if in the case of a petition for nul- 
lity, the proper decree to pass is an abso- 
lute decree in the first instance, then there 
is a difference where the suits are brought 
in this High Court, between the case where 
the suit is for dissolution of marriage and 
the case where the suit is fora declaration 
that the marriage is null and void. In 


-the first case, there is the decree misi in 


the first instance ; in the other case .the 
decree must be absolute in the first in- 
stance. 

At the time the Indian Divorce Act was 
passed the state of the law in England 
was as follows: In the case of dissolution 
by the Act of 1860, s. 7, the decree was nisi 
and the period that had to elapse before 
it could be made absolute was three months. 
That period, by s.3 of the Act of 1866, 
was extended to six months. But this 
gap between the passing :0f the dec- 
ree and the making absolute of the 
decree did not exist in the case of a nulli- 
ty suit; that is to say,where the petition 
was for a declaration that the marriage was 
null and void, a simple decree making that 
declaration was passed and a decree nisi 
was not required. By the Actof 1873, for 
the first time, s. 7 of the Act of 1860 and 
s.3 of the Act of 1866 were extended to 
decrees in suits for nullity of marriage, in 
like manner as they applied in suits for 
divorce. It will thus be seen that the 
Indian Divorce Ac. was passed at a time 
when the practice in England wis to pass 
a decree nisi in the case ofa suit for dis- 
solution ci marriage and a plain decree in 
the case of a suit for nullity of marriege. It 


(11) 23 B 460, 

(12) 22 4270; A W N 1900, 59. 

(13) A I R1934 Lan. 636;,151 Ind, Cas. 471; 15 Lah. 
846; 36 P L R187;7 R L 140, 
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will also be seen that after the passing of 
the Indian Divorce Act, by Statute in Eng- 
land that position was altered so as to put 
the two classes of cases, as regards this 
point, ona parity. It is necessary now to 
refer io another section, and a very impor- 
tant one of the Indian Divorce Act. Sec- 
tion 7, provides as follows : 

“Subject to the provisions contained in this Act 
the High Courts... . shall, in all suits and proceed- 
ings hereunder, act and give relief on principles 
and rules which, in the opinion of the said Courts, 
are as nearly es may be conformable to the princi- 
ples and rules on which the Court for divorce and 


Matrimonial Causes in England for the time being 
acts and gives relief.” 


Then follows a proviso. In B. Iswarayya v. 
Swarnam Iswarayya (14), Reilly, J., made 
some remarks upon the meaning of 
the words ‘principles and rules’ in this sec- 
tion. His observations are at p. 31*. I 
would observe that these observations are 
obiter. He says: 

“The words ‘principles and rules’ ins. 7, Indian 
Divorce Act, mean principles and rules of Jaw, of 
evidence, of interpretation, of practice ond of pro- 


eae but not statutory provisions nor statutory 
rules,” 


That case went to the Privy Council and 
I shall return io it later when considering 
what the Privy Council has had to say on 
this. At the moment I content myself with 
observing that those words ‘principles and 
rules’, are to be found in the English 
Divorce Act of 1857, s. 22, which provides 
as follows : 

“In all suits and proceedings, other than proceed- 
ings to dissolve any marriage, the said Oourt shall 
proceed and act and give relief on principles and rules 
which, in the opinion of the said Court, shall be 
as nearly as may be conformable to the principles 
and rules on which the ecclesiastical Courts have 
heretofore ected and given relief, but subject to the 


provisions herein contained, and to the rules and 
“ orders under this Act.” 


I think it is 2 little unfortunate that a 
term which is apposite when dealing with 
the principles end rules applied by the 
ecclesiastical Courts has been imported into 
a section which directs this High Court to 
act cn principles and ruleson which the 
Court fcr Divorce and Matrimonial Causes 
in England for the time being acts and 
gives relief. But I am satisfied that the 
Court for Divorce and Matrimonial Causes 
in England ects upon principles and rules 
which include statutory provisions. I myself 
find it difficult 10 see why a distinction 
should be drawn between those ‘principles 
and iules’ (which presumably mean princi- 
ples end rules of jaw) which are derived 

(14) 58 M LJ 29; 124 Ind. Cas, 140; A I R 1930 


Mad. 154; (1929) M W N 831; 31L W 97; Ind. Rul. 
(1930) Mad. 604. 


*Page of 51 M. L. J—[Hd] 
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from Statute and those which are derived 
from any other scurce. Such source clearly 
cannot be the principles and rules applied 
by the old ectlesiastical Courts, because 
such principles and rules would have be- 
come a closed body of principles and rules 
at the time when the old ecclesiastical 
Courts were replaced by the ‘Courts for 
Divorce and Matrimonial Causes and 
could not thereafter as principles and rules 
of the ecclesiastical Courts be extended, 
and, with respect, I find myself unable to 
agree wilh the last seven words of the cita- 
tion above made from Reilly, J.’s judgment 
in B. Iswarayya v. Swarnam Iswarayya 
(14). But subject to the deletion 
of the last seven words, 1 respectfully 
agree with his observations in.that case. 
When the case came before the Privy Coun- 
cil reported as Iswarayya v. Iswarayya (15), 
the Judicial Committee at p. 375* made the 
following observations : B 
“Their Lordships fully realise ihat an Indian 
Act dces not fall to be construed in the light of 
statutes enacted by another Legislature. But this 
isacase in which the Indian Act makes express 
reference to the Court in England to which the 
relevant jurisdicticn of the ecclesiastical Courts was 
transferred, and to the principles and rules on which 
that Court acts and gives relief. If it had been 
intended that the Conrts in India acting under 
this Act should not have, in relation toa wite who 
had obtaineda decree for judicial separation, the 
power which the Court in England enjoyed, of 
increasing the amount of her permanent alimony 
as and when the circumstances justified an Increase, 
but that they should be restricted to the making 
of one order only for permanent alimony, their 
Lordships feel that tbis intention would have been 
declared in express and unequivecal terms.” 


In that case {Le question was whether 
in thecase of a decree for judicial separa- 
tion the Courts in India had ike power to 
increase permanent alimony or whether 
cnee the ordèr directing permanent alimony 


hed been pesced, that exhausted the power 


of the Court. In other words whether the 
expression cn order, excluded the idea of 
2, series of orders. In the present case 


‘the question is whether the words ‘a decree’ 


excludes the possibility of a decree reason- 
ed in two stages or including (wo stages, 
one a decree nisi the olher a decree absolute. 
Lord Russel who delivered the judgment 
of the Board follows cut the history of the 
lawin England ; but he only-refers to this 
history after he has considered as a matter 
of constructicn the relevent section in the 


(15) 61 M L J 867;133 Ind Cas. 716; AIR 1931 . 
P CO 234; 58 TA 350; 54M 774; 8 O W N 980, (1931) 
A L J 808; 35C W N 1185; Ind. Rul. (19315 PO 
252; 3k L W 518; 33 Bem. L R41402. 
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Indian Divorce Act; that is to say, their 
Lordships first of all consider as a matter 
of construction whatthe true meaning of 
the relevant section of the Act is and then 
they consider the history of the matter as 
it was in England in order to see whether 
that in any way throws doubt on the cor- 
rectness of the reading that they have given 
to the relevant section. They do this be- 
cause they observe at p. 372* that : 

“Section 7 of the Act makes it abundantly clear 
that the legislative authority in enacting the 
Indian Divorce Act had in view the principles and 
rules upon which, the Courts in England acted and 
gave relief.” 


Their Lordships add : 


“Tt is, therefore, not irrelevant to enqaire how 
matters stood and stand in England in relation to 
this question.” 


Under the Act of 1857 provision was 
made for the maintenance of the wife after 
the dissolution of the marriage. That was 
a new provision. It geve the Court power 
to order the husband to secure by deeda 
gross sum to the wife and to suspend 
pronouncing of its decree until the deed 
had been executed. That provision is per- 
manent maintenance. Under that section 
no power was conferred on the Court to 
make asubsequent order. It was only effec- 
tive against the husband who had property 
to secure. To remedy thatdefect the Act 
of 1866 was passed, which empowered the 
Court to make an order directing the hus- 
band to pay periodically a sum to the wife 
for maintenance and support. Thus at the 
time of the passing of the Indian Divorce 
Act, in the case of a decree for dissolution 
of marriage the Court had power to direct 
the securing of a gross sum or an annual 
sum and had a further power to order 
periodical payments and to modify in favour 
of the husband such order for periodical pay- 
ments, but no power enabling the wife to 
apply to have the periodical payments in- 
creased. 

The wife had not that power to apply 
for an increase until 1907. So far as re- 
gards maintenance in the case of dissolu- 
tion. Now as regards permanent alimony. 
In the case of maintenance the old ec- 
clesiastical Courts had no power to grant 
it at all. In the case of permanent alj- 
mony, the ecclesiastical Courts had the 
power and could order variations from 
time to time for increasing or reducing. 
The Act of 1857 dealing with restitution 
of conjugal rights or judicial separation 
provided that the Court might make ‘any 
order’ for alimony which shall be deemed 
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just. Ib did not provide for ‘orders’ but 
‘any order.” Notwithstanding that on the 
face of it it looked as though only one 
order could be made: the power of the 
Court to make orders from time to vary- 
ing the alimony was not doubted and was 
the practice of the Courts. This was not 
in virtue of s. 22 which applied the prin- 
ciples and rules of the ecclesiastical Courts 
because if ona true construction of s. 17 
‘any order’ had meant one order 
and one only, then the eccle- 
siastical Courts’ powers of making orders 
from time to time could not have been im- 
ported without going contrary to the 
express provisions of the Act of 1857. 
When the Indian Divorce Act was passed 
this question of maintenance and alimony 
were put together in one section and that 
section—s. 37—~provides as follows: 

“The High Court may, if it thinks fit, on any 
decree absolute declaring a marriage to be dis- 
solved, or on any decree of judicial separation 
obtained by the wife... . order that the husband 
shall, to the satisfaction of the Court, secure to 
the wife, such gross sum of money, or such annual 
sum of money for any term not exceeding her 
own life, as, having regard to her fortune (if any), 
to the ability of the husband, and to the conduct 
of the parties, it thinks reasonable, and for that 
purpose may cause a proper instrument to be execut- 
ed by all necessary parties. In every such case the 
Court may make an order on the husband for pay- 
ment to the wife of such monthly or weekly sums 
for her maintenance and support as the Court may 
think reasonable; provided that if the husband after- 
wards from any cause becomes unable to make such 
payments, it shall be lawful for the Court to dis- 
charge or modify the order, or temporarily to 
suspend the same as to the whole or any part of 
the money sọ ordered to be paid, and again to 
revive the same order wholly or in part, as to the 
Court seems fit.” 

That is to say, the section is dealing 
both with decrees for dissolution, where per- 
manent maintenance is the normal order, 
and with decrees for judicial separation, 
where permanent alimony is granted, under 
the same section, And it enables the 


Court (1) to make an order on the 
husband io secure and (2) to make 
an order on the husband to pay. 


Now if there is power in the Court to 
increase a permanent elimony, it would 
appear, at any rate, to be arguable that 
there is a power to increase the amount 
of permanent maintenance. If this were 
so, then the section gives the Courts in 
India in 1869 a power which the Courts in 
England only obtained in 1907, That ques- 
tion was left expressly open by the Judicial 
Committee who decided that upon the 
true construction of s. 37 a Court which 
has made an order on a husband for 
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payment to his wife of monthly or weekly 
sums for maintenance and sup- 
port has power to make subse- 


quent orders on the husband for payment 
of increased amounts. The importance of 
that case from the present point of view 
is, in my opinion, as follows: Since in 
1869 the Courts in England had power to 
vary orders for permanent alimony, and 
as s. 7 in their Lordships’ opinion makes 
it apparent that the Indian Legislature 
desired matrimonial causes in this country 
to {ollow the English practice so far 
as that practice did not conflict with the 
provisions of ihe Act, had the legislature 
had it in mind to stop Indian Courts 
following this particular kind of English 
practice then existing in 1869, they would 
have put words in s. 387 which would 
had made it impossible, without violating 
the provisions of the Indian Divorce Act, 
to follow the English practice on this 
point. 

In the present case at time of the pass- 
ing of the Indian Divorce Act there was 
no practice or procedure in England in 
the case of nullity suits where a decree 
nisi was first pronounced and then a decree 
absolute and the Indian Divorce Act is en- 
tirely silent on the point. It does not pro- 
vide that the decree that shall be passed 
in a nullity suit shall be a decree absolute. 
Indeed in my opinion the term ‘decree 
absolute’ has only a relative meaning. It 
is a term thatis used in contradistinction 
to adecree nisi. Ordinary decrees passed 
by Courts which are called decrees simpli- 
citer are decrees.absolute. But there is no 
need to use ihe word ‘absolute’ unless 
you are distinguishing that decree from 
another kind of decree. One has the same 
sort of decrees in this Court in the case of 
mortgage suits where one has a prelimi- 
nary decree and a final decree. But in 
such suits I do not think’ there can be 
any doubt that the final decree is the 
- decree. When, therefore, the Indian 
Divorce Act in s` 19 speaks of ‘such 
decree,’ it is not defining the nature of 
the decree, it is not stating in what form 
the decree shall first of all be drafted, it 
is empowering the Court to pass a decree. 
If the decree in question must be in all 
cases an unconditional, absolute decree, then 
it would be proper to construe s. 19 some- 
what as follows: ‘Such decree which shall 
be a decree absolute in all cases may he 
made on any of the following grounds.” 
But in fact the section leaves out the 
words ‘which shall be a decree absolute 
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in all cases.” [b doubtless leaves out 
those words because it is following the 
English practice which as regards nullity 
suits makes nê distinction between decrees 
nisi and absolute. Butia England there- 
after owing to statutory changes this dis- 
tinction between decree nisi and absolute 
is made. 

In my opinion that statutory change im- 
ports a new principle or rule which the 
Matrimonial Courts in England must follow 
and owing to s.7 as a consequence the 
Matrimonial Courts in this country must 
follow the change also, unless there is a 
provision in the Indian Divorce Act to the 
contrary. In my opinin, there is no pro- 
vision to the contrary; there is no provi- 
sion on the point at all, All that is said 
is that such decree may be made, leaving 
it at large as to the nature of the decree. 
That in my opinion is not a provision which 
forbids the Court to make a decree condi- 
tional if it thinks fit. It is direction direct- 
ing the Court to pass the proper kind of 
decree. The Courtis further directed by 
s. 7 in considering what is the proper 
kind of decree to look at the kinds of de- 
cree that are passed in Courts in England 
according to the principles and rules 
which they from time to time apply. Ifthe 


‘Court looked at the decree that the Courts in 


England were passing in nullity suits in’ 
1867, they would have seen a decree that 
was not a decree nisi. If they had looked 
at the kinds of decrees that the English 
Courts were passing in 1874, they would 
have seen that the decree was a decree 
nisi. Immediately they see the change, in 
my opinion, owing to the section and owing 
tothe fact that there is no provision to 
the contrary, they must follow the change. 
Quite different considerations apply of 
course where there is a provision to the 
contrary. For instance, in England the 
law and the practice of the Courts, as a 
consequence of the change in the law, has 
been changed as regards the question of 
cruelty. We in India cannot follow that 
change because there is an express pro- 
vision in the Indian Divorce Act requiring 
as one of the grounds on which a dissolution 
of marriage may be decreed the need to 
prove cruelty. We, therefore, cannot follow 
the English change because there is a 
provision to tke contrary. Had there not 
been a provision to the contrary, we would 
have followed even that important change. 
In my opinion, therefore, the decree that 
should be passed in nullity as well as 
in divorce cases should be in the first 
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place a decree nisi. I have arrived at 
this conclusion without in the least con- 
sidering the question of whet is desirable 
from the point of view of the parties and 
the children to those or of later marriages. 
But I do, on that point, very strongly; stress 
the observations of Ranade, J., in A. v. B 
(11) starting from the words “quite apart 
from the requirements of strict legal con- 
struction.” 

I also think that it is desir- 
able to leanif at all in such matters on 
the side cf caution. It would be lament- 
able if the High Court by passing decrees 
absolute should be the cause, the very in- 
direct cause, of parties getting married 
before they were lawfully entitled to and 
in my humble opinion it is desirable that 
the legislature should place beyond conjec- 
ture what the position on this pointis by 
either making provision that will exclude 
English practice or by makjng provision 
that shall adopt the English practice on the 
question of granting decrees nisi in suits 
for nullity of marriage. It may be that 
large numbers of people are not involv- 
ed. It may be that the actual litigants 
are not worthy of much consideration. 
But in these matrimonial cases itis the 
children of the disrupted or of future 
marriages whose interests should be very 
carefully guarded and it is, in my opinion, 
undesirable that there should be any doubt 
about the kind of decree that should be 
passed or the period that should expire be- 
fore the parties are free to contract a lawful 
marriage. 

Mockett, J—I have had the advant- 
age of reading the judgment of my learned 
brother Stone, J.,and I amin agreement 
with him as to the answer we should give 
to this reference. I also agree with the 
reasons which ere contained in his judg- 
ment and I would be content to express 
my concarrence if it were not for the 
fact that my learned brother Wadsworth, 
J., takes a different view. It seems to 
me clear that the intention of s. 7, Divorce 
Act, was to prevent the principles and 
rules on which the Indian Courts were 
to give relief from being rigidly fixed and 
that, es has been stated by my learned 
brother Stone, J., the ‘principles and rules’ 
must include principles of law. The decision 
of the Privy Council in Iswarayya v. 


Iswarayya (15), supports this view. 
observe that in Wilkinson v. 
Wilkinson (8), this is the view 


of Martin, J., 5.7 is an unusual provision 
in a statute and requires careful examina- 
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tion. It is to be operated ‘subject to the 
provisions contained in the Act’ and the 
meaning of those words has often been 
discussed. One meaning must be beyond 
doubt, and ihat is that the Court cannot 
give any relief which is contrary to the 
provisions in the Act. As an example 
this Court cannot follow the English Courts 
in giving the very much more extended 
relief which they have within the last ten 
years been enabled to give by statute. I 
refer especially to the powers of the English 
Courts to grant dissolution of marriage to 
a wife on proof of adultery alone. It would 
be impossible by any process of reasoning 
to hold that an Indian Court could give 
such relief, because s. 10 specifically states 
the grounds on which a wife can present 
a petition for dissolution and it is therein 
stated that adultery must be coupled with 
cruelty or with desertion. Mr. Coelho’s 
argument really amounts to very much the 
same thing with regard to the powers of 
this Court to grant a decree nisi in the 
case of a decree for nullity. But s. 16 
stales that a decree for a dissolution of 
marriage made by a High Court shall, in 
the first instance, be a decree nisi. Itis 
silent with regard to decrees for nullity. 
I think that the effect ofs.17 is as held 
in A.v. B. (11), namely that a decree of 
nullity passed by a District Judge cannot 
be .confirmed before the expiration of six 
months from the pronouncing thereof. I 
share Stone, J.’s preference for this decision 
to that of the High Court of Allahabad 
reported in Æ. Caston v. L. H. Caston (12), 
and of Lahore in Cecil Samuel v. Margaret 
Sarah (13). 

We, therefore, have the position that a 
decree for nullity is in a sense nisi if 
passed by a District Judge, i. e. it must 
be confirmed, but absolute if passed by 
the High Court, that is to say, if Mr. 
Coelhos argument is correct. I will not 
reiterate the history of legislation in this 
matter: it is sufficient only to say that in 
1869, when the Indian Divorce Act was 
passed, decrees for nullity in England 
were decrees absolute. The Matrimonial 
Causes Act of 1873 enacted that decrees 
for nullity should be nisi as before 
had been decrees for dissolution. 
Section 7 obviously contemplates that the 
principles and rules of the Indian Divorce 
Act should be subject to change and 
development because the words ‘principles 
and rules on which the Court , 
acts’ are qualified by the words ‘for the 
time being.’ This must surely contemplate 
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statutory rules. It seems to me that the 
whole object of 8.7 is to keep the practice 
of the Indian Divorce Court as nearly as 
possible in line with that of the Bnglish 
Court: otherwise, this exceptional, but most 
useful, provision loses much of its force. 
I personally would give the widest possible 
interpretation to it but always having in 
mind that it must be subject to the provi- 
sions of the Act. There is no provision in 
the Act that a decree for nullity should 
be nisi or absolute: the Act is silent. lt 
does not seem to me that the suspension 
of a decree for a period of months by 
the Court passing itis in conflict with the 
Act. There is nothing repugnant to me 
about this votion as there would be, for 
instance, if an Indian Court granted a 
decree for dissolution of marriage to a 
wife on proof of adultery alone which 
would be in direct conflict with the Act. 
That there are two soris of decrees in 
matrimonial suits—decrees nisi and decrees 
absolute—is almost but not wolly peculiar 
to the matrimonial practice. Stone, J. has 
referred to decrees in mortgage suits. My 
view is that the express object of s. 7 was 
to enable this Court to Keep pace with 
the practice in England. That it is 
desirable I have not the least doubt 
and I, too. respectfully agree with the 
views of Ranade, J., reported in A. v, B. 
(11), at page 463*. I would add that we 
have not elaborate machinery here for 
the provision of Medical Boards and I 
think the possibility of collusion in nullity 
cases must be kept in mind. With regard 
to the decision of the Judicial Committee in 
Iswarayya v. Iswarayya (15) I would add 
this. It would appear that, although s. 37, 
Divorce Act, is silent with regard to the 
power of the Court to vary alimony, never- 
theless their Lordships held that, because 
in England Courts had power to doso, so 
also had the Indian Courts. It is in con- 
nection with this decision that I stress the 
words ‘for the time being’ in s. 7 which, as 
J have already indicated, seem to contem- 
plate that the Indian Courts should, as far 
as possible follow the English Courts. For 
the above reasons, I would answer the refer- 
ence by saying that a decree for nullity 
passed by this High Court should, in the 
tirst instance, be a decree nisi. 
Wadsworth, J.—The question referred 
to this Bench is whether the proper form of 
decree in a suit for a declaration of nullity 
of marriage, filed on the original side of the 
High Court, should be that of a decree nisi 
*Page of 23 Bom,—[ Bd]. 
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ora decree absolute. We are informed that 
the practice of this Court in the past has 
been to treat æ decree under s. 19, Indian 
Divorce Act, as a decree nisi. But natural- 
ly the number of cases would be very small, 
and actual cases of this Court have not been 
cited before us. The present English rule 
is thata decree in a nullity suit should be 
a decree nisi, just like the decree ina di- 
vorce suit. But this has not always been the 
case. Until 1873 the English Law provided 
for a decree absolute in nullity cases. It is 
suggested that the practical arguments in 
favour of making the decree in divorce cases 
a decree nisi, apply with equal force tode- 
crees in nullity cases. But Iam not quite 
sure that this is correct. It must be remem- 
bered that the petitioner's own misconduct 
would not be a ground for refusing or res- 
cinding a decree for nullity in a proper case, 
for instance, a case in which the respondent 
was already married at the time of his mar- 
riage to the petitioner, so that in such cases 
questions of collusion are much less likely to 
arise, and it does seem that in the vast 
majority of cases, the grounds on which a 
nullity decree is granted are not such as are 
likely to be affected by facts coming to light 
after the decree. Iam, therefore, inclined to 
think that there is no very strong case based 
on practical considerations for introducing 
the decree nisi into the nullity pracedure. 

It seems to me clear that the Divorce Act 
as drafted contemplated that the decree for 
nullity should be a decree absolute. A de- 
cree absolute is the ordinary form of decree ` 
in civil proceedings unless the law for some 
special reason prescribes a preliminary de- 
cree or adecree nisi. The Divorce Act was 
modelled upon the existing English Law and 
practice, and it is significant that in 1869 
when the Indian Act came into force, the 
English Law prescribed an absolute decree 
in nullity cases and a decree nisi in divorce 
cases. This fact strengthens the inference 
which would naturally be drawn from the 
terms of s. 19 that the Legislature intended 
a similar procedure to be followedin India. 
Chapter TI, Divorce Act, which deals with 
decrees for dissolution of marriage makes 
express provision that the decree in such 
cases shall be a decree nisi which is ordinari- 
ly.not to be confirmed until six months after 
its pronouncement. The absence of a similar 
provision from Chap. IV relating to nullity 

2 decrees is, to my mind, a clear indication 
that in the latter class of cases, the ordinary 
' form of decree, that is to saya decree ab- 
solute, was contemplated. 

An argument in fayour of the decree nisi 
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procedure might be based on s. 20 of the 
Act which provides that a decree for nullity 
passed by the District Judge shall be sub- 
ject to confirmation by the High Court, and 
that the provisions of s.17, ds. 1 to3 and 4 
shall mutatis mutandis, apply to such decrees. 
There is a difference of judicial opinicn on 
the question whether this section makes the 
proviso to s. 17 .prescribing a six months’ 
period for -confirmation of decrees of Dis- 
trict Judges for nullity applicable. Even 
assuming thatit does, I do not think that 
ihe mere fact that the legislature prescribes 
confirmation after a period of six months 
fora District Judge’s decree for nullity is 
sufficient reason for holding thata similar 
rule should be applied to decrees passed on 
the original side of the High Court with re- 
ference to which no such provision has been 
enacted. Iam, therefore, definitely of opin- 
ion that Chap. IV, Divorce Act, does not pro- 
vide for, nor contemplate a decree nisi in 
a nullity suit. 

It remains to be considered whether by 
virtue of s. 7, Divorce Act, the English pro- 
cedure for a decree nisi in nullity suits can 
be made applicable in India. Section 7 says 
that subject to the provisions contained in 
this Act, the Courts shall give relief on 
principles and rules which are as nearly as 
may be conformable to the principles and 
rules observed in England. In B. Iswaray- 
ya v. Swarnam Iswarayya (14), it was held 
that the term “priciples and rules” ins. 7 
does not refer toor include statutory pro- 
visions or statutory rules. 
view was taken in the case of Isharani Niru- 
poma Devi v. Nitendra Narain (16) at p. 
2904. The authority of the dictum in the 
former case may be taken to have been 
somewhat shaken by the observations of the 
Privy Council in the appeal from that deci- 
sion reported as Iswarayya v. Iswarayya (15), 
The passage at p. 3757 containing Lord 
Russel’s observations on this subject is quot- 
ed in my learned brother Stone, J.’s judgment 
and I will not repeat it. But I do not think 
that these observations can be taken as a 
warrant for the view that the English Law 
aslaid down by statute can, by virtue of s. 7, 
.be imported into India so as to confer power 
or impose restrictions on the Court, which 
powers or restrictions would, if the legisla- 
ture had intended then to be in force, neces- 
sarily have been embodied in the Indian 
Statute. Itis to be remarked that s..7 is 
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always. “subject to the provisions contained 
in this Act” and if it was the intention cf the 
legislature as according to my reading of the 
Act, it must have been, to prescribe in this 
Act one form of procedure for decrees for 
dissolution of marriage, and another form 
for decrees for nullity, it is, in my opinion, 
and: with all respect tomy learned brothers 
who have taken a different view, an error to 
uses. 7 a8 authority for doing away with this 
distinction which is embodied in the Indian 
Statute, in order to make the Indian proce- 
dure conform to that leid down by statute 
in Englend. 

I may point out that both the Allahabad 
and the Bombay High Courts have held that 
decrees of the High Court for nullity under 
s. 19, Divorce Act, are decrees absolute: vide 
E, Caston v. L. H. Caston (12) at p. 278* and 
A. v. B. (11). I would, therefore, decide this 
reference by holding that the terms of the 
Divorce Act contemplate a decree absolute in 
cases of nullity and that to introduce the 
practice prescribed by the English Law 
whereby a decree nisi is pronounced in such 
cases would be to introduce a provision 
which is contrary to the provisions of the 
Indian Act and therefore not admissible with 
reference to the terms of s. 7. 

Order.—In accordance with the Full 
Bench judgment that has been delivered in 
this matter, the decree of nullity in this 
case will be nisi. 


AJN.. Order accordingly. 
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Hindu Law—Religious Endowment — Succession— 
Failure of shebaits — Question of appointment, if 
reverts to founder's family—Conditions—Fundamental 
change in devolution of office inconsistent with terms 
of original foundation—V alidity of—Suit by de facto 
shebait to recover possession of idol's property— 
Maintainability—Sutt filed to get rid of compromise 
by father who was shebait—Locus standi of son to 
maintain suit, 

In thecase ofa Hindu religious endowment on 
failure of shebaits, the question of appointment will 
revert to the family of the founder. But the devolu- 
tion in the ordinary line must not be inconsistent or 
opposed to the purpose „which the founder had in 
view in establishing the worship, 


< 


. 


686 

Afundamental change in the devolution of the 
office of shebait, which is inconsistent with the terms 
of the original foundation, cannot be valid. Even 
the founder cannot alter the line of succession 
unless he hag reserved that right to himself. Ashu- 
tosh Seal v. Benode Behari Seal (2), referred to. [p 
688, col. 1] 

It is possible for a de facto shebait or even a 
stranger to bring a suit to recover possession of the 
idol's property. But where two parties to a lawful 
compromise who were: validily appointed shebaits 
in order to get rid of the compromise & by resort to 
a subterfuge, set up their sons in their place so that 
the compromise mey be got ridol,it is open to the 
defendant to raise the question whether the plaintiffs 
have any locus standi to bring the suit. Mahadeo 
Prasad Singh v. Karia Bharti (5) and Ram Charan 
Das v. Munshi Naurangi Lal (6), referred to. [p. 
689, col. 1.) 

. <A. from appellate decree of the 
Additional District Judge, 24-Parganas, 
dated May 25, 1933. 

Messrs. Sarat Chandra Basak, Ram Chan- 
dra Mukherjee and Subodh Chandra Basak, 
for Appellant. 

Messrs. Sarat Chandra Roy Chowdhury, 
Saroj Kumar Maity and Rabindra Nath 
Bhattacharjee, for the Respendents. 


Judgment.—This second appeal arises 
out.of a suit for declaration of title to and 
recovery of possession of about 5 cottas of 
land together with a house and a Siva 
temple standing thereon. The property 
originally belonged toone Pran Krishna 
Haldar who died in 1868, leaving him 
surviving his widow Nitambini Debi and 
his mother Biswamoyi Debi. Nitambini 
died in 1919 and Biswamoyi died in 1899. 
On March 26, 1868, Nitambini mortgaged 


the disputed property reciting in the 
mortgage deed that she had to pay the 
decretal debt of Pran Krishna Haldar 


amounting to Rs. 200 and to raise Rs. 250 
for her own maintenance. Subsequently 
the“ mortgagee brought a suit and obtained 
a decree andon December 30, 1870, Bis- 
wamoyi auction-purchased the property in 
execution and obtained possession on 
March 2,1872. In September 1889, she 
éxecuted a deed of gift or endowment in 
respect of the disputed property in favour 
of the Siva idol established by her and 
appointed one Jadu. Nath Mukherjee as 
the first shebait. In 1901, Jadu Nath exe- 
cuted another deed by which he appointed 
his two sons Lal Gopal Mukherjee and 
Kalipada Mukherjee shebaiis and also laid 
down the line of succession in his family. 
It may be noted here that Biswamoyi had 
‘already died. Gurupada Haldar who is 
defendant No. lin the present suit became 
the reversioner to the estate of Pran Krishna 
Haldar on the deathof Nitambini and in 
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1923 he instituted Title Suit No. 203 t° 
recover posseesion of the disputed property 
alleging that Nitambini had only a widow's 
interest and Bijswamoyi had purchased only 
that interest. 

The suit was brought against Lal Gopal 
and Kalipada who were in charge as 
shebatis of.the idol. The suitended in a 
compromise on January 21, 1927,.and the 
result was that the property was divided 
about half and half, Gurupada taking one 
half and Lal Gopal and Kalipada taking the 
rest in thename of the idol. The present 
plaintiffs, who are the sons of Lal Gopal 
and Kalipada, allege that their fathers 
were unduly influenced by the relatives of 
defendant No. 1 Gurupada Haldar and the 
neighbours, and that they had acted im- 
properly as shebaits in entering into the 
compromise. The plaintiffs further allege 
that they took their fathers to task, where- 
upon the latter ceased to act as shebaits 
and permitted the plaintiffs to -act as 
shebatis. By the said compromise decree 
the title of the Siva Thakur to the suit 
land has been clouded and so the plaintiffs 
have brought the present suit. . Lal Gopal 
and Kalipada have been made pro forma 
defendants Nos. 2 and 3; they have filed 
a short joint written statement supporting 
the plaintiffs’ case. The suit is contested 
by Gurupada Haldar, defendant No. 1. 
His defence is that the plaintiffs have no 
locus standi to sue, that Nitambini had only 
a widow's interest which was purchased by 
Biswamoyi and the latter’s right ended 
when Nitambini died in 1919, and further 
that the compromise in the suit of 1923 is 
binding on the plaintiffs. 

The trial Court found that Nitambini 
had mortgaged for legal necessity and 
that she intended to bind the entire estate 
but that there was nothing to show that the 
mortgagee intended to enforce the liability 
against the entire estate. On the contrary 
only the right, title and interest of the 
judgment-debtor Nitambini were sold and 
not the entire estate of Pran Krishna 
Haldar. Therefore, Biswamoyi did not ac- 
quire absolute title to the property. Guru- 
pada inherited it after the death of Nitam- 
bini end the endowment was no longer 
valid. Atthe same time the Subordinate 
Judge Leld that the plaintiffs were validly 
appointed shebaits and that the solenama 
was not binding on them. In “the view 
that he took ofthe auction-purchase, the 
Subordinate Judge dismissed the suit. On 
appeal the District Judge agreed With the 
Subordinate Judge on all the points except 
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with regard tothe auction-purchase. He 
held that the entire estate passed to the 
auction-purchaser. In that view he decreed 
the suit. The present secogd appeal is 
preferred by defendant No. 1. 

The first question inthis appeal is whe- 
ther the plaintiffs have locus standi to 
bring the suit. Both the Courts below have 
found that the plaintiffs are validly ap- 
pointed shebaits. The plaintiffs are four 
in number. According to the cause title 
in the plaint, plaintiff No.1 isthe son of 
Lak Gopal Mukherjee and plaintifis Nos. 2 
8 and 4 are the minor sons of Kalipada 
Mukherjee represented by their guardian 
mother Nagendra Bala Debi and they are 
described as shebaits ofthe Siva Thakur 
established by Biswamoyi. In para. 13 of 
the plaint itis alleged that the plaintiffs 
are the validly appointed shebaits accord- 
ing to the original deed of endowment of 
Biswamoyi. The reliefs that they | asked 
for are first: A declaration that the pro- 
perty belongs tothe idol Siva established 
by Biswamoyi, secondly, that the solenama 
decree in Title Suit No. 204 of 1923 is not 
binding on the idol and that defendant 
No. l-may not possess any part of the suit 
property underthe said decree and, thirdly, 
that the plaintiffs are to recover posses- 
sion.” The learned District Judge has 
given a decree in these terms : 

“That the suit be decreed with costs it ‘being 
declared that the title and possession of the pro- 
perty in suitis in Siva, and in the plaintiffs as 
ghebaite of Siva: that the decree in Title Suit 
No. 204 of 1923 is not binding agsinst the deity 
Siva and against the property in suit. It is further 
ordered that the plaintiffs as shebaits of the deity 
Siva may take delivery of possession of such part 
of the property in suit as has been occupied by 


defendant-respondent No. 1 in pursuance of the 
decree in Suit No. 204 of 1923.” 

It is conceded by the learned Advocate 
appearing for the plaintiffs-respondents in 
this Court that this decree is really in 
excess of the reliefs asked for in the suit, 
inasmuch as it gives to the plaintiffs a 
declaration of their shebaitt right which 
was not asked forin the plaint. To un- 
derstand the question of locus standi, it 
will be necessary to refer to the original 
deed of endowment, Ex. 1 which was exe- 
cuted by Biswamoyi Dibi. The material 
part of the document runsas follows : 

“But having it inmy mind to dedicate the house 
to Siva Thakur, I dedicate to-day the said house to 
the idol of Siva by this deed of gift, Whatever 
right, title and possession I had in the said houss vest 
from this date in the idol of Siva and now I have be- 
come old and afflicted with various diseases and 
unable te perform the seva ofthe idol of Siva, so 
I appotnt Jadunath Mukhopadhya, son of late 
Shambhu Chandra Mukaopadhya, as shebait, The 
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said shebait will keep the seid house in his own 


right, title and possession, let out the same and 
perform the seva and repair the house from the 


-proceeds of the rent of the house and frum the in- 


come from my jajmans (disciples). May God forbid, if 
during my lifetime the said shebait dies then I shall 
again appoint another shebait. the said shebait be- 
comes aparag (incapacitated) to perform seva he will 
be éntitled to appoint another shebait inthe same 
manner but he shall not be entitled to do any 
injurious actsuch as gift, sale, mortgage or trans- 
fer, etc. (of the said property) obstructing the seva 
work, Be it exppessed further that my heir shall 
have no connection with this house... = 


It is apparent from the above that Bis- 
wamoyi divests herself and her heirs and 
vests the property in the idol Siva. Next 
she appoints Jadunath Mukhopadhya as 
shebait in his own right, title and posses- 
sion. Thirdly, she provides for the succes- 
sion in this way, namely, so far as Jadu- 
nath is concerned he is to appoint his suc- 
cessor if he should become incapacitated 
(aparag) and further Biswamoyi reserves to 
herself the right to appoint another shebait 
in caseJadunath should die in her lifetime. 
The document does not go any 
further and does not make any provision 
for future appointments after Jadunath’s 
successor. The learned District Judge re- 
marks in his judgment that the 

“endowment deed provided expressly that the 
services to Siva would be continued without 
reference tothe grantor’s heirs after the grautee’s 
death and I agree with the learned lower Court 
that by implication Jadunath the original grantee, 
was entitled to fix the succession to shebait-ship 
provided that such succession fixed did not go 
against the law.” A 
“It seems to us that the learned Judge 
was in error in thinking that there was 
an express provision that the service to 
Siva would be continued with reference to 
the grantor’s heirs. There is no reason, so 
far as the termsof the endowment go, 
why the ordinary law should not apply, 
namely that on failure of shebaits the 
question of. appointment will revert to the 
family of the founder. Both the Courts 
however, have found that it was the inten- 
tion of the founder that Jadunath should 
have full authority in the matter of ap- 
pointment of successive shebaiis. Consider- 
ing that this was the intention, it must be 
read consistently with the terms of the 
endowment. It is perfectly clear from the 
terms that the founder intended first, that the 
shebait, must be an effective shebait 
that is one capable of performing 
the worship and, secondly, that he should 


appoint a successor only in the contin- 


gency of his being incapacitated. This 
brings usto the arrangements made by 
Jadunath by the deed of appointment, 
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Ex. 2. Bythis deed he professed to act 
according tothe terns of the deed of Bis- 
wamoyi and stated that he had become 
old and unable to perform the seva, etc., on 
account of illness and then he proceeded to 
appoint his two sons algopal and Kalipada 
Mukherjee. So far Dr. Basak, appearing 
for the appellant in this Court, has stated 
the appointment cannot be questioned even 
though it. was of two shebaits and not one. 
The deed then goes on to provide as 


follows: 
“I according to the order in the said deed of gift, 
appoint you down to your sons, grandsons, heirs and 
representatives, as shebaits to perform the daily seva 
work of the idol of Siva. From this date, as my 
representatives, you, down to your sons, grandsons, 


‘heirs and representatives, enjoy and possess the said 


debuttar house as shebait of Sri Sri Siva Thakur...... 
ete,” 


It is contended that this laying down the 
rule of succession in the family is incon- 
sistent with the terms of Biswamoyis grant. 
l am not impressed by Dr. Basak's argu- 
ment that the appointment of the plaintiffs 
‘would be repugnant to Hindu Law on the 
ground that they were unborn at the time of 
the original grant and his reference to the 
case of Bai Motivahu v. Bai Mamubai (1); 
Gannot be accepted as that case may be 
distinguished on the facts. But there is 
-authority for the proposition that a funda- 
mental change in the devolution of the office 
of shebait, which is inconsistent with the 
terms of the original foundation, cannot be 
valid. Even the founder cannot alter the 
line of succession unless he has reserved 
that right to himself. In the case of 
Ashutosh Seal v. Benode Behari Seal (2), 
there was an addition to the existing founda- 
tion, a subsequent shebaithaving by another 
deed of endowment dedicated certain addi- 
tional properties. There it was pointed out 
that each case must be governed by the 
terms of the particular dedication, sub ject to 
‘the principles laid down in Gossami Sri 
Gridhariji v. Romanlalji Gossami (3) which 
was a case ofshebattship remaining 10 the 
family of the founder. In the present case 
Jadunath by his deed of ‘appointment Ex. 2 
“was not even making any addition to the 
existing foundation. On the other hand, he 
was adopting a course of personal ag- 
grandisement by keeping the shebaitship in 
the family which was inconsistent with the 
terms of ihe original foundation., Since 
there is no dispute that, so far as Lalgopa 
and Kalipada are concerned, their appoint, 

9 9; A 98; 7 Sar. 140 (PC. 
9) aro W ete 128 Ind. Cas. 85. A i R 1930 Cal 
95; 51 OL JI 80, 

(3) 17 03; 16 I A 137; 5 Sar, 350 (P O). 
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ment was valid, the next. step tosee is 
whether the pleintifis have been validly 
appointed. Looking back to the original 
conditions of the endowment, the first 
question is whether Lalgopal and Kalipada 
had been incapacitated. The plaintiffs’ 
own case as stated in the plaint itself shows 
that that was not the reason for the appoint- 
ment of the plaintifis. The reason was that 
there wasa quarrel over the compromise 
which was effected in T. S. No. 204 of 1923. 
This is confirmed by ihe deed of appoint- 
ment which was executed by Lalgopal and 
Kalipada in favour of the- plaintiffs in 
February 1931, vide Ex. 10, that is subse- 
quent to the institution of the suit which 
wason May 16, 1930. In this dccument 
the executants Lalgopal and Kalipada 
state : ' 

“Then while we were exercising our right of 
shebaitship in respect of the said god Sive peacefully, 
we, at the instigation of some wicked men, surrender- 
ed our said right of shebaitship in the month of 
January 1939 in your favour giving you full liberty 
to carry on the sheba of the said Siva...” 

Then they proceed: 

“In January 1930 we surrendered our right of 
shebattship in your favour and since then you have 
been performing the said shebatti work being 
invested with the right ufa shebaitof the said Siva 
Thakur according to the provisions of the deed by 
the late Biswamoyi Debi and Jadunath Mukho- 
padhye and our shebaiti rights have been complete- 
ly extinguished...”. 

Then comes the second question, was this 
an appointment of effective shebaits, that is, 
of persons who are capable of performing 
the seva ? Now wefind that three of the 
plaintiffs are minors who are represented in 
ihe suit by their mother guardian; plaintiff 
No. lis stated tohave been born in 1909 
and, therefore, he was 21 years old at- the ` 
time of the suit. 

These certainly were not persons who 
were capable of performing the seva as 
evidently was.intended by the original 
founder. The learned Subordinate Judge 


ays: 

The shebaits were entitled to relinguish in 
favour of persons who would succeed after his 
death.” i s 

This might be in accordance with the 
terms of the deed of appointment executed 
by Jadunath Mukhopadhya, Ex. 2. But 
such an appointment is against the terms of 
the original grant. In the case of Mohan 
Lalji v. Gordhan Lalji Maharaj (4) it was 
held that the rule that the heirs of the foun- 
der succeed to! the shebaitship laid down in 
the case of Gossami Sri Gridhariji va Rom- 


(4) 35 A 283;19 Ind. Cas. 337; 40 TA 97; 17 CW 
N741:11 AL'S 54817 C L J 612; 15 Bom, LR 
606; 1919) M WN 536;14ML T 27 (PC). 
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anlalji Gussami (3), is subject to ile con- 
dition thatthe devolution in the ordinary 
line of descent is not inconsistent with or 
opposed to the pw pose the gfounder had in 
view in establishing the worship. We 
‘think the appointment of the present 
- plaintiffs is opposed to this principle. It 
-is not argued for the respondents that tke 
plaintiffs are validly appointed shebaits and 
it fuct Mr. Roy Chowdhury appearing 
for the respondents kas suggested 
that the question of velid appointment may 
be left cpen. It, is contended that the 
plaintiffs have been given charge by the 
existing shebaits and further that defen- 
dant No. 1, Gurupada, cannot question the 
appointment of the plaintiffs because Bis- 
wemoyi in her deed of endowment expressly 
excluded’ her heirs from eny connections 
with the: house. This argument, Lowever, 
overiooks the fact that defendant No. 1, 
Gurup da Haldar, does not profess to be zn 
heir to Biswamoyi. He is heir to the estate 
of Pran Krishna Heldar on the death of 
Nitambini Debi. This is his defence and 
this ws elso his csse in the plaint in 
T. S.No. 204 of 1923. No doubt it is pcs- 
sible for a de f cio shebait or even a 
stranger to bring a suit to recover p2s+ 
session of the idols prope:ty. See the 
case of Mahadeo Prasad Singh v. Karia 
Bhari (5), which affirmed the principle 
laid down in Ram Charan Das v. Munshi 
Naurangi Lal (6), namely that the plaintiff 
“in, actual possession as Mohuni is entitled 
410 maintain a suit to recover property not 
for his own benefit but for the benefit of 
the math. These ere cases of Mohunts in 
„actual possession seeking to set eside a 
grant made by a predecessor, but there 
is the vital diference in the present case. 
Toe fathers of the plaintiffs are the validly 
appointed shzbaits and are still living. They 
made the compromise with Gurupada. . 
. The argument is that in the suit No. 204 
of 1928, they were only defendants in their 
personal capacity and not as shebaite. 
But if we look to the substance of the 
thing, this ‘argument cannot be accepted. 
The terms of the sulenama, tide Ex. D, 
show that it was declared that the plain- 
tiff Gurupada had no title to and possession 
(5) 39 O W N 433; 153 Ind, Cag. 1100; AIR 1935 
P 41; 621 A 47,57 A 159;7RP O 133; (1935) 0 W. 
N247; (1935) M W N 162; 41 LW 291; 68 M Ld 499; 
610 LJ 122;°37 Bom, L R 333; (1935) A L J 678; 37 
PLR SILO) i 
(8) 37 OWN Sil; 142 Ind, Gas, 814: ATR 1938 
PO 75601 A (24; 12 Pat, 241; fad. Rul. (1933) P O 
66; 4 POL T 185,37 L WO 519; 6t ML J 593; 1933) 
MW N 278; 19 O WN 453; (1933) ALJ 327; 57 OL J 
#29; 85 Both, L RAYI 17 R D 754 (PO). < 
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in the portion obtaired by the defendants 
and thatthe defendants were to possess 
the same down to their descendants as 
shebai‘s of the Siva Thakur. The true 
prsition s.ems to be th:t Lalgopal and 
Kalipada now want to get rid of the 
compromise by resort to a subterfuge. 
They have set up their sons in their plaze, 
s? that the compromise may be got rid 
of and it is open to the defendant Guru- 
pada to raise the question whether the 
plaintiffs - heave any locus standi 
to bring the suit. It seems to 
-us that the plaintiffs have no locus standi. 
It is next contended for the appsllant that 
Biswamoyi did not ‘purchase the entire 
estate. It is pointed out that even if it 
be held that there was legal necessity for 
the mortgage as stated in the deed of mart- 
gage, the same deed shows that it was 
Biswamoyi's action that gave rise to the 
necessity; therefo’e it was nət open to 
Biswamoysi to take advantage of her own 
wrong On the o.her hand, there is the 
compromise by which Gurupada himself 
secepted the position that the endowment 
was valid even af.er the death of Nitambini. 
‘Whatever it may be, itis not necessary to 
decide the question, Héting.régard to the 
fact that it is found” that the ~plaintifts 
have no locus standi to bring the suit. The 
suit must therefore be dismissed. ` The ` re- 
sult is that the appəal is allowed, the 
judgment and the decree of the lower ap- 
pellate Court are set aside, and the plains 
tiffs’ “suit is dismisséd. The contesting 
defndant No. 1 is entitled to his costs in’ 
all the Courts.. ` dee ae 
N. Appeal alluwed. .: 
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“CGALCUTTA HIGH COURT 
Civil Appeal No. 5 of 1933 
January 23, 1936 
MUKSERIT AND S. K. GHOSE, JJ. 
MUHAMMAD FATEH NASIP— 
PLAINTIFF —At PELLANT 


, versus 
SARADINDU MUKHERJEE— 
DEFENDANT— RESPONDENT 

Pauper suit—Suit registered as ordinary 
Application to continue itin forma pauperis— 
Matntainability—Civil Procedure Code (Act V of 
1908), s 148, O, VIZ, r. 11 (c)—Time for paying 
deficit court-fee, if can be extended~—Inherent power 
of Gourt under O. VII, r, ll to depart from proce- 
dure to suit exigencies of situation, 

The power to allow a suit tobe continued as a 
patiper suit was included in tha power given tu 
the Court to allow a suit åz forma pauperis to ba 
instituted. The factthat a suit hag already been 


Butt 


ed on. 
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Court from entertaining an application to continue 
itin forma pauperis. Nirmal Chandra v. Dayal 
Nath (2), Revji Patel v Sakharam (3), -Thompson 
v. Calcutta Tramway Co. (4), Hafez Mohammad v. 
Amin-ud-din (5), Surendra Chandra v. Showdamint 
Ray (6) and Subba Rao v. Venkataratnam (7), reli- 


“Time granted to pay deficit court-fee can be 
enlarged from time totime. Section 148, Civil Pro- 
cedure Code’ eéxpréss!y empowers the Court to 
extend. any time fixed by it even after the expiry 
of the period originally fixed.. < 

The-naadatory provision contained in O. VII, 
r. LL of the Code is intended for cases where no 
other complications intervene and in particular 
cases, the Court has sufficient inherent power to 
depart from the normal procedure to suit the esir 
gencies of the situation. | ‘ 

C.A: from original decree of the Sub- 


Judge, First Court, 24-Parganes, . dated 
August 16, 1932. ; 
Messrs. H. 8S. Suhrawardy, Jahnawi 


Charan Das Gupta, Diptendra Mohan Ghose 
and Jogesh Chandra Sinha, for the. Appel- 
lant. 

Messrs. S. C. Basak and Rajzndra Bhusan 
Bakshi, for the Respondent. 


Judgment. On January 8, 1930, the 
plaintiff <pplied for permission to institue a 
suit informa pauperistor recovery of posses- 
Bion of a cértaingprgperty with mesne profits 
ona. declaration thet the same was, wakf 
property and.that.he wes tLe mutawalli of 
thé. wakf. Hé valited ihe; suit at-Rs. 5,100, 
The application was entertained and notices 
were issued on the defendant and the 
Government Pleader. On March 8, 1930, 


. the defendent filed’ an‘objecticn in which, 


amongsb other grounds it was alleged that, 
the market value of the property was not 
less than Rs. 1,25,000. On June 21, 1930, 
the plaintiff filed the requisite court-fee on 
his plaint as framed, and on that the suit 
was registered as an ordinary suit. On 
September 17, 1930, the defendant filed 
his written statement, end on November 6, 


“1930, issues..were framed, one ofthe issues 


being on the question of valuation of the 
suit. This issue wes taken up as a prelim- 
inary issue; dnd evidence thereon ‘being 
adduced thé Subordinate Judge, on March 
31,1932, assessed the merket value at 
Rs. 75,000 and directed the plaintiff to put in 
the deficit court-fees within one month. 
‘This time was extended twice, by a month 


on each occasion, on the plaintiff's applica-. 


tion, once on April 30, and again on May-30, 
193°... On June 20, 1932, the plaintiff epplied 
fur further time end on that the Subordinate 
Jucge ordered the petition to be put up for 
orders on July 6, 1932, on which date the 


pisintif applied for permission to continue 
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the suit as a pauper filing with the applica- 
tion a copy of the plaint he had already 
filed and valuing it at the figure which the 
Court hed found as the value of the 
property. On July 13,1932, the Subordinate 
Judge rejected the application of June 30, 
and July 6, 1932, and later on August 16, 
1932, passed two orders, cne after the other, 
which ren thus: 

“No. 58. Plaintiff's applicaticn for permitting him, 
to continue the suit in forma pauperis cannot ke 
allowed in' view of the decision cf the Honourable 
High Court reported in Salima Sheehan v. Hafez 
Muhammad (1). This application is rejected.” 

“No. 59. Deficit court-fees not paid. The plaint 
isrejected. The plaintiff has then preferred this 
appeal, as from an order dated August 16, 1932, in 
Tite. Suit No. 106 of 1930, that being the number 
given tothe suit when it was registered. Obviously 
it was the second order of August 1932, which has 
been appealed from, the validity of the first order cf 
that date being intended to be also challenged in the 
appeal.” 

Tt is apparent that as the deficit court- 
fees were not paid, tte second order was 
justified. by the provisions of O. VIT, rJ1 
(e) of the Cede. And the’only. questicn is 
whether the interposition: of the cppliration 
which the plaintiff made on July 6, 1982, for 
permissicn to continue the suit s a pauper 
makes any difference. It is also clear that 
if thet application wes rightly rejected and 
so was out of the way, the second order. wes 
a perfectly legitimate order passed in con- 
formity with the. provision. :of the Cede 
referred. to above, after the plaintiff hed 
time, not once but three. times, to put in ike. 
deficit. court-fees. The correctness: of the 
first order then is the only point for'our” 
consideration: For the first order no -other ` 
reason has been given than that in view of; 
the decision in Salima Sheehan v. ‘Hafer 


‘Muhammad (1) the application to: continue 


the suit in forma pauperis cannot. be 
allowed. It seems fairly clear {hat it was on 
no question of meri(s that the learned 
Judge preceeded, but that he took it that. 
having regard to the cecision. that he relied 
on, it wes not open to him to allow the 
plaintiff to continue the suit in forma 
pauperis. The question to be considered is. 
thus a pure. question of law. Under 
Act VIIL.of 1859 it was held by Pontifex, J. 
in Nirmal Chandra v. Dayal Nath (2) that. 
the power to allow a suit to be continued as 
a pauper suit wes included in the power 
given tothe Courtto allow a suit. in forma: 
pauperis to bè instituted. Under Act XIV” 
of 1882, following tke case afcresaid, . the. 
same view was expressed in Revji Patel v, 
(1) 360 WN 567; 139 Ind. Cas, £20; APR 193%” 
Cal, 685; Ind. Rul. (1982) Cal. 634. are) 
(20 130, ae ane 
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Sakharam (3) end - Thompson v. Calcutta 
Tramway Co., (+). In ‘the case of Salima 
Sheehan v. Hafez Muhammad (1), 
Costello, J., appears to have, doubted the 
correctness of the view taken inthe cases 
aforesaid but observed: 

“Tt is unnecessary for the purpose of the prosent 
case that we should express a definite opinion as to 


whether we agree with the decision in Thompson v. 
Calcutta Tramway Co. (4).” 


Jack, J. who wes a party to the decision 
in Salina Sheehan v. Hafez Muhammad (1) 
was also a member of the Court in the later 
decision in Hafez Muhammad v. Aminuddin 
(5),in which the view taken in Nirmal 
Chandra v. Dayal Nath (2), Thompson v: 
Calcutta Tramway Co., (4) and Revi Pa‘el 
v. Sakharam (8) has been adopted. There 
is another decision o? this Court, namely 
Surendra Chandra v. Showdamini Roy 16), 
in which the same view has been taken; so 
alsin S.bba Rao v. Venkatarainam (7°. 
In our opinion, the correctness of this view 
whichavas obtained since 1877 need not be 
questioned. Tne Subordinate Judge, there- 
fore, was in error if he was of opinion that 
because? the suit hed already been register- 
edas an ordinary suit the application fo 
continue itin forma pauperis. could not be 
enterfzined. It; has been, contended on 


behalf of the defendant thet .e.en though, 


the view aforementioned need not be 


doubted, yet in a case where ina suit com . 


menced inthe ordinary form circum- 
stances may arise which bring the case 
within the provision contained in O. VII, 


T. 1116) of the Code, and that cn such., 


circumstances arising, it would no longer 
be open: to the Court to allow the suit to be 
continued in forma pauperis, but the Court 
must proceed to deal with the suit in 
accordance with that provision; that the 
case of Salima Sheehan v. Hafez Muhammad 
(1) is an authority for that proposition; and 
that the Subordinate Judge has regarded it 
as such. It appears Hafez Muhammad v. 
Aminuddin (5) and Salima Sheehan v. 
Hafez Muhammad (1) (supra) has been dis- 
tinguished on such a ground. The question 
then arises,. whether the case, though it 
must be taken to have heen correctly 


(3) 8 B 615. 


1931 Cal. 25; 6 R O 409. 
(8) 36 O WN 1035: 141 Ind, Cas 135; AIR 1033 
Cal. 238; 66 O L. J 148 Ind, Rul, (1938) Cal, 


£28; 57 M Lod 677; Bu LW.637, Ind, Rul. (1980) - 
Mad: 203. ; X i z h ok 
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49200 319, 
2 60 O 827; 147 Int. Cas, 1189; 57 OL J 441; 4 


(7). 88" M 43; 121 Ind. Che RM A 1R, 1009 Mad. 


601 


decided cn its own merits, ĉan be treated 
ès laying down any general piinciple or 
proposition of law of the nature ccntended 
for on behalf'of the defendant.’ Order VII, 
T. 11 (e) of the Code says “within a timeto 
be fixed by the Court.” It has not been 
and indeed cennot be urged in view of | 
8. 146 of the Ccde that the tire so granted . 
cannot be enlarged from time to time. Nor’. 
can it be doubted that that section expressly 
cmpowers the Court to extend ahy time 


dixed by it even after the expiry of the pericd 


orig’nally fixed. 


Tn the preser.t case the plaintiff's applies- 
tion for further time made on June 20, was 
pending on July 6, when he applied to 
continue the suit in forma pauperis. And | 
in our opinion the Court not having up to 


‘that point of time made up its mind not to 
grant any fur.her time, the provisions of 


O. VII, r.11 (c) cannot be said to have . 
operated ipso factu. If within one of the 
periods allowed, or ‘even beyond it, but 
before the plaint is rejécted or before ` 
circumstences have arisen under whicli it 
is bound io be rejected, en applicstion is. 
made to continue the suit usa pauper, is it: 
obligatory for the Court to “réject tue plaint 
end relegate the plainiiff{to fresh’ Applica- 
tion or is the Court cempctent io entertain 
the application and shape its proceedings in 


“such a manner ab would coniluce to conveni- 


ence and suving of.time und ccsts? There | 
is nothing in the Code that we csm see 
which will foreeus to adcps a construction 
such as the defendant seeks to put upon the., 
procedure. In our judgment; the mandatory “ 


“provision contained, in O. VII, r, 11 of ihe 


Code is intended for cases. whete no other 
complications intervene and thatina case 


‘ofthe present nature the. Court has suffi-. 


cient inherent power to depart frem the. 


‘normal procedure ‘to suit the exigencies of: 


the situation. There have been instances, 
in which under similar circumstances, not-, 
withstanding failure on the part of the 

plaintiff to put in deficit court-fees on the: 
plaint within the time fixed end so attracting’ 
the operation of O. VII, r. 11 (c) of the Code, 
applicaticn to continue the suit in forma 

pauperis has been ordered to be entertained. 
One of such cases isthe case of Surendra 

Chandra v. Showdamini Roy (6) which 
though it purports only to distinguish the 
case of Salima Sheehan Vv. Hafez Muhammad 
(1) and does not dissent from it, does, in our 
cpinion, doso cn a ground which is too. 
narrow. Another ease that may be cited ia 
this connecticn is that of Bava Sahib Miyan 


v. Abdul Ghani (8); The only point cf 
diferencë between the present case and the 
cases just cited is that in those cases the 
application to continue tLe suit in forma 
pauperis wes made at atime when a period 
ellowed by the Court had not expired. But 
on principle we do not see why that should 
make any difference, so long as itis clear 
that an application for further lime was 
pending consideration, at the time when the 
application to continue the suit in forma 
pauperis was made, and so long as it is also 
clear that the Court could, if it so wished, 
grant further time, thus repelling the opera- 
tión of O. VU, r.11 (c) of the Code. In our 
judgment the Subordinate Judge was in 
error in refusing to entertain the applica- 
tion. We accordingly allow the appeal. 
and setting aside the two orders referred to 
above; send the - cese back to the Court 
below with a direction that the application 
* be entertained and dealt with on its merits. 
We decide no other point. Costs of this 
eppeal will abide the result of the suit. 

N Appeal allowed. ~ 
` Gas; 7105 'A DR 1°33 
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LAHORE HIGH COURT 


June 25, 1935 
| ABDUL RASHID, J. 
RAGHUNATH SINGH AND OTHERS 
“ DerENDANTs-~A PPELLANTS 
: vengusi. 27e 

DHUMI MAL AND ANorape-—PLAINTIFF8— 

= RESPONDENTS 

Provincial Small Cause'Courts Act (IX of 1887), 
Sch. II, Arts. 13, 1l—Suit by mortgagee claiming 
share of co-sharer in offerings of temple, against 
thekadar—Held, suit was cognizable by small Cause 
Courts and no second appeal 
Wrong decision of question of res judicata—Revi- 
ston, tf lies. 

All the hissedars cf a village ecmmcn were en- 
titled to a share in the olferings of a temple 
situated on shamilat deh. As there were a very 
large number of claimants to the offerings, the 
Government, in order .to avoid disputes, had been 
farming the offerings to the highest -bidder in each 
year with the consent of the co-sharers, The 
thekadar had to provide a surety, The plaintiffs as 
mortgagees' of the share of one of them sued for 
his share asthe thekadur refused to yay the same 
to them ; : 

Held, that the real vontest was between a morte 
@agor and a mortgagee andthe thekadar would get 
u valid discharge by making the payment to which» 
ever person (whether the mortgager crthe merta 
-gagee) was-held- by the -Courts to be entitled to 
receive the offerings, and the suit did not fall 
Within “the purview of Art, 13 of Sch. ilto the 
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Provincial Small Causz Courts Act, and that Art, 
ll did not apply and hante no second appeal lay 
Shiv Gir v. Khazan Gir (3), Harnam v. Gandu (4). 
Jawahir Singh v, Man Singh (5) and Arur Singh 
v. Dayal Singh (6p, relied on, Ude Ram v Sanda 
(b and Bavadasan v Narayana (2), distinguish- 
el. 

By deciding the question of res judicata wrongly 
a Court cannot be said to hava exercised its 
jurisdiction illegally or with materia] irregularity. 
Amir Hassan Khan v. Shiv Bakhsh Singh (7), fol- 
lowed 

M. ©. A. from an order of the Senior 
Sub-Judge, Gurgaon, dated December 17, 
IRE 

Messrs. Kishen Dayal 
Dayal, for the Appellants. 

Mr. Bishen Narain, for the Respondents. 


Judgment.—This appeal arises out of- 
an action brought by Dhumi Mal and 
Zaharia Mal against Geng. Sahai, Jawahar 
Lal and Rughoath for recovery of Rs. 55 .. 


and Bhagwat 


‘On account of the shara of the plaintiffs: 


in the offerings mids to 1h> Hindu temple 
of Mata Sitlh. The material facts of the 
case for the purposes of this sppeal may 
be shoriiy stated. There is a Hindu. 
The temple 
is situated on shamilat deh, and all ‘hisse- 


‘dars of the village common are entitled 
“toe share in the offerings. As there are 
© very large number of clainrants to the 


‘offerings, the Government, 
et ‘avoid disputes, 
Miscellaneous Civil Appeal No. 479 of 1935 | 

‘year with the consent of the c»-sharers. 


lay—kes judicata ` 


in order -to 
has been farming tke ` 
offerings to the highest bidder in each 


Toe thekadar has to provids a surety. 
The allegations of the plaintiffs are that : 
they as mortgagees of the share cf Rugh- 


- nath, defendant No. 3 are entitled to receive - 


his suare, that Ganga Sahai thekadar:. 
defendant No. 1 refuses to pay them this “ 
share and that, therefore, they are entitled 
to a decree against Ganga Sahai and his 
surety Jawehar Lal, defendant No. 2, for 
asum of Rs, 55. The defendants pleaded 
that the plaintiffs had no right to receive 
the share of the mortgagor Rughnath, that 
in any case, their claim to receive the share 
of the mortgagor has been previously dis- - 
allowed by a competent Court and that this 
decision operated as res judicata. The 
trial Court held that the finding in the 
previous suit was binding on both the 
parties and that this finding operated a8 
res judicata, end on that basis Gismissed 
the suit. Tue plaintifis preferred an appeal ` 
to the learned District Judge who held that 
neither 8 11, Civil Procedure Code, not 
the principie of res judicata applied to the 
present case; and that the plaintiffs were | 
entitled to maintain the present suit, He - 
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“necepted the appeal and renranded the 
‘ease to the trial Court for decision of the 
other issues. Against this order of remand, 
the defendants have prefesred a second 
appeal to this Court. A preliminary objec- 
tion has been raised on behalf of the res- 
pondents that no second appeal is com- 
. petent in the present case. Section 102, 
Civil Procedure Code, lays down that no 
second appeal shall lie in any suit of the 
nature cognizable by Courts of Small 
Causes, when the amount or value of the 
subject-matter of the original suit does not 
exceed Rs. 500. Under s. 15 (2), Small 
Cause Courts Act, all suits of a civil nature 
of which the value does not exceed Rs. 500 
are cognizable by a Court of Small Causes 
subject to the exceptions specified in Sch. TT, 
-to that Act. We heve, therefore, to see 
whether the present suit falls within any 
of the exceptions contained in Sch. IT, 
Provincial Small’ Cause Courts Act. The 
learned Counsel for the appellants submits 
‘that his case falls within Arts. 11 and 13 
of Sch. IT, and that the present suit is a suit 
to enforce payment of 

“othar duss payable toa person by reason of his 


interest in immovable property or in a shrine or 
other religious institution.” 


Reliance is placed in this connection on 
Ude Ramv. Sanda (1) and Bavadasan v. 
Narayana (2). These cases, however, appear 
to me to be distinguishable. In Ude Ram 
v. Sanda (1), some of the co-sharers sued 
for their share of the profits on the ground 
that they were proprietors of certain land 
in the village and that the offerings of the 
temple were divisible amongst all the 
proprietors. That was a case between 
persons who were primarily entitled to a 
share in tke offerings against a person 
who was primarily responsible to pay the 
cesses or dues. In Bavadasan v. Narayana 
(2), the suit was brought by a member of 
a religious association to recover his share 
of the voluntary payments made to the 
association and it was held that the suit 
fell within the purview of Art. 13, Sch. IL 
Provincial Small Cause Courts Act. In 
neither of these cases was there a dispule 
between a mortgagor and a mortgagee. In 
the present suit it is admitted by defend- 
ants Nos. 1 and 2 that the mortgagor, Rugh- 
nath, defendant No. 3, is entitled toa share 
in the offerings, and they merely contest 
the position taken up by the plaintiffs to 
the effect that they as mortgagees are 
entitled to receive the share, and not the 
morigagor. The real contest in the pre- 

(1) 74P R 1886. 

(2) 28 M 202. 
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sent ease ig, therefore, between, a mori 
gagar and a mortgagee, and defendants 
Nos. 1 and 2 would get a valid discharge 
by making the payment to whichever. per- 
son (whether the morig2gor or the mort- 
gagee) is held by the Courts to be entitled 
to receive the offerings. As mentioned 
above. therefore, the real contest is between 
the mortgagor on one side and the mort- 
gagee on the other. The present suit, in 
my opinion, does not fall within the pur- 
view of Art. 13, Sch. II, Provincial Small 
Cause Courts Act. Reference may be made 
in this connection to a Division Bench 
ruling of this Court reported as Shiv Gir v. 
Khazan Gir (3), where it was held’ that a 
suit bya person as manager of a temple 
for a share of the offerings and the produce 
of the temple land and for the price of a 
mare presented to the tempe, in the absence 
of anv allegation in the plaint that the 
defendant acted dishonestly, is cognizable 
by a Court of Small Causes and does not 
fall under either Art. 13 or Art. 32, Sch. T, 
Provincial Small Cause Courts Act, 1887. 
Article 13 of the Act only relates to plaints 
made against a person who is primarily 
liable to pay cessesor dues. To the same 
effact are Harnam v. Gandu (4), Jawahir 
Singh v. Man Singh (5) and Arur Singh v. 
Dayal Singh (6). Article 11, Sch. IT of the 
Act was also referred to by the learned 
Counsel for the app2ilants but that arvicle 
has no applicability to the facts of the 
present case. I, therefore, hold that no 
second appeal lay in the present case. 

Tt was next contended by th? learned 
Counsel for the appellants that this appeal 
may be treated as a petition for revision. It 
was held by their Lordships of th: Privy 
Council in Amir Hassan Khan v.. Suiv 
Bulkhsh Singh (7), that by deciding the 
question of res judicata wrongly a Court 
cannot be said to have exercised its juris- 
diction illegally or with material irregular- 
ity. For the reasons given above, I dis- 
miss this appeal with costs. 

N. Appeal dismissed. 
(3) 3 Lah. 363; 77 Ial. Cas. 581; A IR 1922 Lah 
451 


(4) 81L P R 1889, 

(5) 81 P R 1892. 

(6) 29 P R 1911; 9 Iad. Cas, 573; 93 P L R191; 
51 P WR ULL 

(1) 110 6; ILIA 237; 4 Sar 559 (P C) 
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CALCUTTA HIGH COURT. 
i -Civil Appeal No. 749 of 1933 
f -> May 16, 1935 
x _ NASM ALI, J 
RAJ NANDINI DEBI AND oturrs 
—PLAINTIFFS—Å PPELLANTS 
: . versus 
BHUSAN CHANDRA SAR— 
DEFENDANT—RESPONDENT 
Bengal Tenancy Act (VIII of 1885), s. 50—Suit 


‘for ejectment—Tenant not paying uniform rent: 


“due. to diminution in area and abatement and not 
‘due to iariation iù rent—Tenant, if enti‘led to 
presumption under.s. 50— Presumption not rebutted 
—Tenants are.raivats holding at fixed rate, 

' Where the defendants to a suit for ejectment 
have not beèn paying uniform rent, but it ‘appears 
from the’ Dakhilas which were granted by the 
plaintiffs to the defendants that the difference be- 
tween the existing rent and the previous rent is due 
to ukat:ment of a portion of the rent on account 
of ‘a diminution in the area of the holding by 
acquisition under the Land Acquisition Act and 
pot due to any variation, in the rent or rate of 
rent, the tenant defendant jis entitled to the. pre- 
sumption under s. 50, Bengal ‘Tenancy Act. In 
the absence cf evidence on the side of the plaintiffs 
to rebut the presumption, the conclusion ‘is irresis- 
tible that the defendants are raiyats holding at 
fixed rate, 


CG, A, from appellate decree of the Ad- 
ditional Sub-Judge, Burdwan, dated June 
15, 1982. n= 8 | , 
` Messrs, Bijan Kumar Mukherjee and 
Apurba Charaù Mukherjee, for the ` Appel- 
lants. 5 l l 

‘Messrs, Sarat Chandra Basak and Uruk- 
yam Das Chåkrabariy, for ihe Respond- 
ént. ne: 4 
Judgment.--This is en appeal by the 
plaintiffs in a suit for ejectment of the 
defendants under s. 20 ands. 155, Bengal 
Tenancy Act. . One of tke defences to the 
action was-that-the defendants. were not 
occupancy, raiydts but-raiyats holding at 
fixed rate. ‘Ihe trial Court accepted this 
defence and dismissed the suit. On ap- 
peal the learned Judge has found that’ the 
defendants arë occupancy raiyats, but the 
Judge dismissed the suit on the ground 
that it wes barred by limitation under 
Art. 32, Limitation Act. Herce the pre- 
sent appeal by. the plaintiffs. 

The Advocate for the appellants contends 
that the view taken by the learned Judge 
on. the question.of limitation is wrong 
inasmuch as Ex. 7 would go to show that 
the “misuse” took place within two years 
before the institution of the suit. It is 
not necessary {o express any opinion on this 
question inasmuch as it appeers lo me 
that the learned Judge's finding on the 
question ofthe status of tle defendants 
is wrong. The Judge has held that the 
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defendants failed to pruve uniform pay- 
ment of rent within 20 years preceding 
{he institution of the present uit. Jt 
appears, however, from the Dekhilas’ which 
were granted by the plaintifis tothe de- 


_fendants that the difference between the 


existing rent end tke previous rent is due 
to abatement of a portion ofthe rent on 


„account of adiminution in the area of 


the holding by acquisition under the Land 
Acquisition Act. The abatement given is no 
doubt not proportionate to the area acquir- 
ed.. But under s. 52, cl. (4), Bengal 


‘Tenancy Act, the emount abated from the 


rent shall bear the same proportion to the 
rent previously payable as the diminution 
of the total yearly value of the tenureor 
holding bears te the previous total yearly 
value thereof. There cannot be any doubt, 


. therefore, that the difference between the 


existing rent and the previous rent is due 
only to abatement of rent on account of 
acquisition and not due to any variation 
in the rentor rate of rent. The tenant, 
therefore, ia entitled to the benefit of the 
presumption under s. 50, Bengel Tenancy 
Act. There being no evidence on the 
side of the plaintiffs to rebut the presump- 
tion, the conclusion is irresistible that 
the defendants are raiyats holding at fixed 
rate, The plaintiffs are, therefore, not en- 
titled to get eny relief in the suit. The 


‘appeal is accordingly dismissed with costs. 


Leave to appeal under +. 15, Letters 

Patent, has been esked for in this case end 

is refused. 
N. Appeal disnissed, 


eet 


RANGOON HIGH COURT : 
First Civil Appeal No. 14£ of 1939 
February 11, 1936 
BAGULEY AND MOSELY, JJ. 
MAUNG TUN AYE—ApPELLANT 
versus 
MAUNG HLA HAN—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 60 (0 
—Judgment-debtor cultivating for years and having 
cattle tethered to house—House used directly for 
agricultural purposes—Judgment-debtor, if can be 
regarded as occupying house as agri ulturist— 
Exemption from attachment—Mere fact of owning 
150 acres when he cultivates only 25 acres himself 
—Whether makes him a zamindar. 

A man who has been cultivating for many years, 
and who has his cattle tethered beneath his house 
and a granary at the back of it, has all the 
insignia of a cultivator. When he occupies this 
house, and uses it directly for agricultural purposes 
jn houting his cattle, “his implements, his seed, 
paddy and his labourers, he must bs regarded 
as occupying the house as an agriculturist and is 


1933 
Sntitled to exemption from attachment. The fact 
that tre judgment-debtor owas about 150 acres of 
land but he is cultivating 23 acres himself, while 
the other 125 acres are being cultivatéd by his son, 
who devotes all the profits to payii®g off his father's 
debts, does not render the judgment-debtor a 
zamindor or rent-receiving landlord. Bank of 
Chettined v. Ko San (1), referred to, . 

. F. O. A. from an order of the District 
Court, Pegu, dated September 24, 1935. 
“Mr. Kya Gaing, for the Appellant. 

- Mr. E. Hay, for the Respondent. 

: Judgment.—This is an appeal against 
an order of the District Judge of Pegu 
refusing to disallow attachment of a cer- 
tain house end granary and the com- 
pound in which they stand. The appli- 
cation for disallowance of attachment was 
made on the ground that the judgment- 
debtor was an agriculturist, and that the 
buildings belonged to him as such and 
were occupied by him as such, and were, 
therefore, exempt from attachment under 
8. 60 (c), Civil Procedure Code. The learn- 
ed Judge supports his order by stating that 
the property attached was “a piece of 
garden land..... House is valued at 
Rs, 2,000 and granary Re. 1,500." There 
18 not en iota of evidence on the record to 
show thet the house or the granary is worth 
anything approaching ‘this sum. There is 
evidence, which is entirely unrebutted, 
given by the judgment-debtor that he 
built the house at the cest of Rs. 200 
thirty years ago, and he says it is) now 
worth about Rs. 90, including the site. 
From the size it isnot an impossible esti- 
mate, end in view of the entire absence 
of any-evidence to rebut it there is no res- 
son why it should not be accepted. Again, 
the judgment-debtor ‘swears that he has 
been a cultivator for the last 40 years. He 
says he occupies the house himself, his 
labourers live with him in the house, he 
keeps his wunza end seed paddy in that 
house, and he also keeps his cattle and 
agricultural implements there. Again there 
18 no evidence to rebut this, 


_ The house, we are given to understand, 
is in the same kwin as the land which-he 
18. how working, end it really seems to be 
asking too much that he should be called 
upon to put up a cultivation hut on the 
29 acres in order that his house in the 
village may be attachable by his credi- 
tors. It is a fact that the judgm-nt-debtor 
owns'ab ut 150 acres of lend, but according 
to all the evidence there is on the record 
if is obvious that he is cultivating 25 
acres himself, while the other 125 acres 
is being cultivated by his son, who devotes 
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all ths profits to paying of his father's 
debts, This, in our opinion, does not render. 
the judgment-debtor a zemindar or rént- 
receiving landlord. If all the profits of 
the land go to the payment of the father’s 
debts, his son is merely his agent for cul- 
tivating purposes. The case was decided 
agairist the judgment-debtor on the authsri- 
ty of the Full Bench ruling of this Court,, 
Bank of Chettinad v. Ko San (1); but in 
eur opinion even this ruling is in favour of 
the judgment-debtor. There can: be no 
dispute that the judgment-debtor is an agri- 
culturist. A man who has been cultivate 
ing for many years, and who has his cattle 
tethered beneath his house and a ‘granary 
at the back of it, has all the insignia ofa 
cultivator. He occupies this house, and 
uses it directly for agricultural’ purposes in 
housing his cattle, his’ implements, . his 
seed paddy and his labourers, and he must, 
in our opinion, be regarded as occupying 
the house as an agriculturist. Therefore, 
even under this ruling he is entitled to ex- 
emption from attachment. The appeal is 
allowed, the order of the District Court 
set aside, and the buildings and site in 
question ere declared to be exempt from 
attachment. The respondent will pay the 
costs of the appellant in both Courts, Ad- 
vocate’s fee in this Court three gold mohurs. 

Ne Appeal allowed. 

(1) MR 372; 115 Ind Gag. 326; A I R 1933 Rang. 
227; 6 R Rang 39 (F.B,). ‘ 
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CALCUTTA HIGH COURT 
Civil Appeal No 1296 of 1933 
- February 5, 1936 

S. K. GHOSE AND Hnoauey, JJ. 

ASHUTOSH SANYAL AND orages— 
APPELLANTS’ 

V TIUS h s 
RAM SANKAR GHOSE AND OT1ERS— 
RESPONDENTE. ; 

- Bengal Land Revenue Sales Act (XL of 185%); 
s. 33— zuit by reversioner that revenue sale did not 
affect his rtjhts—Aliegation of. fraud in sile trans, 
action—Suit, tf barred. a 

There is nothing’ in s. 33, Bengal Lani Revenus 

Sales Act, which bars a suit by a raversioner for 
a declaration that a revenus sale held undr the 
Act did not affect his rights as a reversioner in 
respect of the holding soll, whən tha suit is based 
on ths allegation that the sala was fraudulent. 
Tf tha plaiatizt proves fraid and that his rever 
sionary right has baa. alversely affzats., -he is: 
entitled to the relief. Anansalat darkhol v, Sauli- 
mini Guha (1), followed. l 

.Q. A. from the appellate desre2..of the: 
Adlitioal District Judz3, Hazhli, dite 


Febraary 23, 1933. 
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. My: Jayat Ch. Bose, for the Appellenis. 
. Mr, Bijan Kr. Mukerji, for the Respon- 
dents, f i 
Edgley, J.--Defendant No. listhe ap- 
pellant in this csee and the appeal arises 
with reference to a suit brought by Kali 
Des Ghosh, the original plaintiff, for sei- 
ting eside a revenue sale and for a de- 
claration to ‘the effect that the sale in 
question did not affect adversely his 
-Yights əs reversioner in respect of certain 
property. The plaintiff 


Gefeat his reversionary rights, had default- 
ed in thé payment of Government re- 
venue in respect of Tauzi No. 305-1 of 
the. Hughli Collectorate and that in con- 
sequence this property was put up to 
auction end purchased by her’ Gomasia 
Ashutosh Sanyal who acted as her be- 
namidar with reference to this matter. It 


was contended that the sale was fraudulent’ 


and collusive and was a benami transac- 
ticn. The suit in the Court of first in- 
stance was contested by defendant No. 1 
Ashutceh Sanyal, and his case was sup- 
orted by defendant No. 2 Rajenibala 
asi. They maintained that the sale was 
a bona fide transection. It was held by 
the first Court that the sele which took 


plece cn March 25, 1925, could not be set’ 


aside, but tke plaintiff was granted a’ 
declaration to the effect that it was a 


collusive end ‘benami sale and would not. 


be binding on the reversioner upcn the 
death of Rajanibala--Dasi. On appeal the 
learned Additional District Judge accept- 
ed the findings of the Court of first in- 
stance and dismissed the appeal. 

It has been contended before us by the 
learned Advocate for ihe appellant that, 
having regard to the provisions of s. 23, 
Act XI of 1859, the declaration granted 
by the Court ‘of first instance and affirm- 
ed by the Icwer Appellate Court skould 
not haye been made inasmuch as such 
a declaration really has the effect of nul- 
lifying the revenue sale which was -held 
cn March 25;.1925. The learned Advocate 
also placed reliance upon’ en order passed 
by the Commissioner dated June 8, 1925, 
in which it was held ihet the plaintiff, 
who was the appellant in that case, had 
no locus standt in the matter cf setting 
aside the revenue sale. With regard to 
this point, however, it must be remember- 
ed thet the revenue sale dated March 25, 
1925, has not actually been set aside al- 
though the plaintiff has obtained a de- 
claration to the- effect that the sale was 


. 
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alleged that his’ 
sister-in-law’ Rajanibala Dasi, in order to’ 
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benami imd not binding en him in his, 
capacily as reversioner. It is further urged 
hy the learned Advocate fcr. iLe ‘appel- 
lant that no gilegation to the effect that 
ihe sale was a fraudulent transacticn was 
made until the plaint was amended as a- 
result of an application which was filed 
on July 13, 1928. The relevant portions 
of the pleadings have, however, been 
placed before us and it seems to be clear 
that, when ihe case first went to trial the 
piaintif’s case was that the sale, to all 
intents and purposes, was a fraudulent. 
collusive and. a benami transaction and: 
adversely affected the plaintiff's reversion- 
ary rights. The law with regard to this 


matter has been clearly stated in the 
judgment of Mr. Justice Costello, in 
Anantalal Sarkhol v. Saudamini Guha 


(1), the facts of that case being very 
Similar to those connected with the case’ 
which is now before us. In Anantalal’s case 
(1) Mr. Justice Costello pointed out that: 

“It does not appear upon the authorities that a 
person who has.a subtintial. interest which is: 
liable $2 be affected by the sale is debarred frem 
bringing a suit by anything’ which appears in. 
s. 38, Act XI of 1849." ME. 
- He further held that when such a suit: 
wes based ona definite allegation <f fraud 
that was of irself sufficient to entitle the: 
plaintiff to relief provided that he proved” 
that fraud had been committed and that. 
the plaintiff's right residing in him had 
been adversely effected. Having regard’ 
to the state of the pleadings in the case’ 
out of which this appeal arises end the 
findings of both Courts, it is clear that 
the plaintiff hed an interest in the pro- 
perty which was sold on March 25, 1925, 
and that this interest wis adversely affected 
by the sale. It is also clear that he based 
his cese on the allegation that the sale 
was a fraudulent, collusive and benami 
transaction. This being the case, we are 
of opin‘on that there is nothing ins. 33, 
Act XI of 1859 which debars him from 
bringing the suit out of which this appeal 
arises. It is next contended by the Jearned 
Advocate for the appellant that in any 
case it has not been established that the 
sale wasin fact fraudulent and collusive 
and it is argued that the findings of the 
lower Appellate Court are insufficient to 
enable such an inference to be drewn. 
With regard to this point, it must be re- 
membered that, having regard to the 
stale of the pleadings, the plaintiff is 
clearly entitled to the declaration that he 

(1) 34 O W N 809: 129 Ind. Oas. 401; A I R 1930 
Cal. 621; Ind. Rul, (1930) Cal, 177. 
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has obtained if it is clear that in tbe 
matter of the sale of March 25, 1925, 
Ashu:osh Sanyal merely acted as the be- 
namidar of Rajanibals Daw. On this point 
there are clear concurrent findings 
of factin both Courts to the effect that 
the purchase by Ashutosh Sanyal was of 
a benami character and these findings 
are based on inferences which, in our 
opinion, are correctly drawn from the 
circumstances of the case, for instance, it 
has been found that Rajanibala had a 
sufficient income to pay the compsratively 
small amount of revenue which was due 
in respect of the properly sold. Ib has 
also been found that she was on bad 
terms with the plaintiff and thatthe pro- 
perty had been purchased ostensibly by 
her Gumasia Ashutosh Sanyal on whom 
she could depend to reconvey it to her 
later on. There is also a finding with 
regard to the spurious nature of certain 
accounts filed by Ashutosh Sanval. We 
are of opinion that the findings with re- 
gard to the character of the transaction 
are based on proper inferences from the 
facts and circumstances of the case and 
that the plaintiff is clearly entitled to the 
declaration which he has obtained. In this 
view of the case~the decision of the lower 
Appellete Court must be affirmed and 
this appeal is dismissed with cosis. 

_&. K. Ghose, J.—I agree. 

N. Appzal dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 93 of 1933 
January 23, 1936 
GUJA AND BARTLEY, JJ. 
CHITTAGONG COTTON MILLS, Lro. 
—DEFENDANT —Å PPELLANT 
- versus 
AMAR KRISHNA CHOUDHURY ann 
OTAERS—PLAINT [FFs RESPONDENTS 

Practice—Prozedure adopted by lower Court in 
disallowing questions in cross-examination unjustt fi- 
able—Unisatisfactory dealiag of points arising for 
consideration—Remand, 

Where it appears clear that the procedure adopt- 
ed by the Court below in disallowing questions in 
eross-examination was wholly unjustifiable, regard 
being had to the nature of the issues raised in 
the suit; and the Judge’s manner of dealing 
with ths points arising for consideration in the 
case, onthe pleadings of parties, and on the issues 
raised for determination in the suit was wholly 
unsatisfactory, the High Court will remand the case 
to the, lower Court fora retrial of the same in 
accordance with law after the parties concerned 
have been given opportunity of placing further 
evidence before the Court if they desire todo so, 


S.IITTAGONG COTTON MILLS, LTD. v, AMAR KRIBINA (CAL) 


c9? 
C. A, from the-original decree of the Sub- 
Judge, First Court, Chittegong, dated 


February 27, 1933. 
Messrs. Pugh, S.C. Basch, Narendra K, 
Das, Bhupendra N. Das and Gobinda 
Ch. Dutta, forthe Appellant. 
-Messrs. Atul Ch. Gupta and Bhagirath 
Ch. Das, for the Respondents. 
Judgment.—This is an appeal by the 
defendant in asuit for recovery of arrears 
cf rent in respect of land situated within 
the Municipality of Chittagong, on tke 


basis of a registered kabuliyat. The case 
of the plaintifis in the suit was that the 


Chittagong Cotton Mills, Ltd., the defen- 
dani in the suit by their Managing Agen's 
the Chittagong Trading Company, Ltd. 
and two ofits Directors took a lease of 
the lands described in the plaint by execut- 
ing a kabuliyat on October 8, 1926, and 
have been in possession as lessees there- 
after. Thatin spite of repeated demands 
there was failure on the part of the defen- 
dant topay rent due; and that the defen- 
dents were in termsof the lease liable for 
yent due atthe date ofthe institution of 
the suit with interest at 25 percent. per 
anoum till realization. The claim of the 
plaintiffs wes resisted by the defendant 
and on the pleadings of parties five distinct 
issues were raised on the merits of the cise 
before the Court. The learned Subordinate 
Judge appears to heve considered three 
issues bearing upen tke merits of the 
claim by the plaintiffs together, and the 
other two issues separately. The decisicn 
ofthe Court below was arrived et on the 
material points involved in the csse, dis- 
allowing questions during the  crcst-.xe- 
mination of one of the principal witnesses 
examined on the side of the pleintiffs. The 
decision of the lower Court wasin fevour 
of the plaintiffs, so fares the liability of 
the defendants in the suit for rent was 
concerned, but the rate of interest claimed 
by the plaintiffs was reduced te 12 per 
cent. from 25 per cent. as provided in the 
lease. The defendant appealed to this 
Court andthe plaintiffs preferred cross- 
objections. 

It eppesis tous to be clear tht the pro- 
cedure adopted by the Court below in dis- 
allowing questions in cross-examination was 
wholly unjustifiable, regard being had to 
the nature of the issues raised in the 
suit; furtherrnore, the Judge’s manner of 
dealing with the paints arising for consi- 
deration inthe case, on the pleadings of 
parties, and on the issues raised for deter- 
mination in the’ suit was wholly unsatis- 
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factory. The two issues Nos. 1 and 2, raised 
questions relating to the validity of the lease 
which was the basis of the claim before the 
Court and the right of plaintiff No. 1 to bring 
the suit. Thess issues were raised in view 
of the statements of the defendant before 
the Court, contained in paras. 8 and 4 of 
their written statement, in which the vali- 
dity ofthe leass and the right to claim 
rent were distinctly challenged. In the 
written statement there was a specific 
claim for abatement of rent on grounds 
stated. In our judgment none of the 
material points arising for consideration in 
the case in viewof the averments made 
by the defendants in their written state- 
ment were properly considered by the 
Court below, and that the decisicn given 
by the. Court followed upon the unjustifi- 
able procedure of shutting out material 
evidence in the case. It may also be 
mentioned that the reason given by. the 
Judge inthe Court below for reducing the 
rate ofinteress from 25 per cent. to 12 
per cent. simply on the ground of equity 
and justice does not commend itself to us 
in view of the clear stipulations contained 
in the lease, as to p»yment of interest on 
arrears of rent. 

. In the -above view of the case before us, 
the appzal by the defendant and the cres;- 
objections preferred by the plaintifs must 
be allowed; and we direct accordingly. 
The decision and decree of the Court 
below ere. sab aside, and the case is re- 
manded tothe Iower Court fora re-trial of 
the same, in accordanc3 with law after the 
pəriies concerned have been given op- 
portunity of placing further evidence be- 
fore the Court if they desire to do so. Tne 
costs in the case, including the costs in 
this appael will abide decision after re- 
mand. 

N. Case remanded. 


LAHORE HIGH COURT 
First Civil Appeal No. 1912 of 1934 
October 31, 1935 
B itps AND Ouaxin, JJ. 
SARDAR KHAN—DEFENDANT-— 
APPELLANT 
Versus 
(HINDU JOINT FAMILY Fiem) RAM 
MAL BARKAT SHAH—PLatnripe AND 
ANOTAER- —DEPENDANTS—RESPON DENTS 
Mortg1g2—Mortjagor completing his part of con- 


trac;~-Mortgsgee failingto discharge consideration. 


—Mortyagor’s right, if a transferable claim. 


SARDAR KHAN V, FIRM RAM MAL BARKAT s341 (LAH) 
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Where the mortgagor has completed his part of 
ths contract and ths mortgagee his failed to dis- 
charge the consideration the mortgagor hag a trans- 
ferable claim and his assignee is entitled to sue 
the mortgagee for the amount. Sheopiti Singh v. 
Jagdeo Singh (6), applied. 

F. O. A. from decree of Sub-Judge, First 
Class, Lyallpur; dated August 39, 1934. 

Mr. M. A. Majid, for the Appellant. 

Messrs. J. L. Kapur, Vishnu Datia for 
Badri Das and Asad Ullah Khan, for the 
Respondents. 

Currie, J.—Two brothers Sardar Khan. 
and Faujdar Khan alias Ghulam Qadir, 
owned certain property in Lyallpur, 
Serdar Khan holding two-thirds and 
Faujdar Khan one-third. On July 14,5193], 
Faujdar Khen executed a registered deed 
of mortgige in favour of’ his brother 
Sardar Khon for Rs. 6,000. The morigage 
was with possession and it was provided 
that interest and rent should counter- 
balance each other, the mortgagee being 
at liberiy to lease the properiy in any 
manner he liked. Of the consideration 
Rs. 4,000 were left in trust with the mort- 
gagee, without adjastment of accoint to 
pay cif the debt due from the mortgagor 
10 the firm of Birkat Shah-Ram Mal. It 
was furiher provided that from the date 
of the mortgage the mortgagee should be 
responsible for the interest on the amount 
due to Barkat Shah. Oa July £7, 1932, 
tie firm sent a notice ty Sardar Khan. 
No written reply was sent, bus it is alleged 
that Sardar Khon made evasive promises. 
Eventually he apparently informed the 
firm that he had received leg +l advice to 
ths effect thst they could not enforce the 
claim. On September 23, 1933, Sardar 
Khan gave notice to Faujdar Khan that 
he hed appropriated the money on azcount 
due to him. On October 30, 1933, the firm 
obiained a deed of assignment of Re. 4,00) 
from Faujdar Khan conveying to them 
the rigat to recover the amount due from 
Sirdar Khan, It was mentioned that 
interest would he recoverable. Oa the 
some day they served a notice on Sardar 
Khan and on February 3, 1934. Sardar 
Khan replied to the effect that the money 
hid bsen paid to Faujdar Khan. On 
February 2, however, the firm had institut- 
ed the present suit. The learned Sub- 
ordinate Judge, First class, granted the 
plaintifis a decree for Rs. 5,220-10-6 with 
costs against Sirdar Khan. Sardar Khan 

£8 appealed, 

The learned: Counsel for the appellant 
has abandoned the defence that the money 
had been paid to Faujdar Khan, His 
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principal contention is that the plaintiffs 
were not entitied to sus under the provi- 
sions of the Transfer of Property Aci on 
the ground that what Fawjdar Khan had 
assigned to them was a mere right to 
sue and not an actionable claim. He 
further contended that no personal decree 
could be given against Sardar Khan and 
that the decree should have been against 
‘the property. Finally, it was urged that 
the interest could not be calculated. As 
Tegards the first point, Counsel argues that 
the principles of ss. 3, 6 (e), and 130, Trans- 
fer of Property Act, have been held 
‘applicable to this Province, and cites 
Jangli Mal'v. Pioneer Flour Mills (1), 
which supports his contention. He argues 


that Faujdar Khan could not have sued: 


for Rs. 4,000 asa debt but could merely 
„have sued for damages for breach of the 
contract and that, therefore, he merely 
possessed the right to sue which could 
not be transferred by assignment. In 
support of this argument reference is made 
to Jaichand Jai Ramv. Narain Das-Ram 
Kishan (2), in which it was held that the right 
to recover damages for breach of a contract 
is not transferable. The real question, 
however, is whether in the present case 


'. Paujdar Khan was merely entitled to sue 


for damages or whether hə could have 
claimed the payment of the sum of 
Rs. 4,000. Mr. Majid has cited Yadavendra 
Bhatia v. Srinivasa Babhu (3), Shaik Galim 
V. Sadarjan Bibi (4), end Gulam Shah v. 
Hakim, Rai (5). The latter ruling related 
to a case in which it was sought to recover 
unpaid balance of consideration in respect 
of a bond executed Ly the plaintiff in 
favour of the creditors and is thus not 
directly in point. In Shaik Galim v. 
Sadarjan Bibi (4), it wes held that a 
suit for specific performance of a contract 
to lend or borrow monsy is not maintain- 
able. In Yadavendra Bhatia v. Srinivasa 
Babhu (3), it was held that though it is 
open to ihe mortgagor to sue the mort- 
gagee for ‘breach of the agreement to lend 


money, a right to obtain damages 
‘cannot be transferred under s. 6 (e) 
Transfer of Property Act. Consequently 


an assignee from the mortgagor of a part 


(1) 106 P R 3914; 27 Ind. Cas. 115; AI R1914 Lah 
510; 242 PLR 1915, 

2) A TR 1925 Lah. 548; 86 Ind. Cas. 960, 

3) 47 M 698; 80 Ind. Cas. 5; AI R 1923 Mad. 
62;47M LJ 435, 20 LW 17. 

(4) 43 C 59; 29 Ind. Cas. 621; A IR 1916 Cal. 530; 
ae 1an He = W N 1332. 

A) A 1930 Lah. 109; 120 Ind. Cas, 790; Ind. 
Rul. (1930) Lak. 150, 
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of the consideration due for a mortgage 
which was not paid by the mortgagec, is 
not entitled torecover it in a suit against 
the mortgagee. These two rulings at first 
sight support the contention of the learn- 
ed Counsel for the appellants. They 
were both, however, as far as can be 
seen, cases of simple mortgage and not 
of usufructuary mortgage. For the res- 
pondents Mr. Kapur urges that a usufruc- 
tuary mortgage stands on a different foot- 
ing and amounts to a conveyance of in- 
terest in land and is not a mere ccntract 
to lend money. He contends that in such 
a case the unpaid consideration is recover- 
able and the mortgagor is not merely 
confined to a suit for damages for breach 
of the contract. In support of this con- 
tention he refers to Sheopati Sinjh V. 
Jagdeo Singh (6), Nathu Mali v. Bansaji (7) 
and Mathu v. Achu (8). The two latter 
rulings are not in point, {he Nagpur case 
relating to a sale, while the Madras case 
appears to me to be entirely irrelevant. In 
Sheopati Singh v. Jagdeo Singh (6), the 
learned Judges remarked at p. 765* : 

“It his heen held in several ceges that a right to 
lend money cannot be specifically enforced. The 
case of usufructuary mortgage, however, must stand 
on a differe: t forting, particularly when the posses- 
sion has keen delivered and the stipul tion is that 
the proGty are to be set off against t e interest. 
The suit is not really ona for the specific perform- 
anas of a mere contract to lend money but to 
compel the defendants to perform their jarb of 
the coitract wnen they have chtained delivery of 
possgssion of the property”. 


This decision &ppears to me to be direct- 
ly in point. The mortgagor in tle pre- 
sent case had compteted his part of the 
contract and the mortgegee had failed to 
discharge the consideration. In my judg- 
ment, therefore, the mortgagor hud a 
transferable claim end his assignee was 
to sue the mortgagee for tke 
amount. Mr. Kapur further argued for 
the responden's that in any case they 
were entitled to sue on their own behalf. 
He relied on Khirod Behari Dutt v. Man 
Gobinda (9), but the view taken in that 
ruling is opposed fo that expressed in 


(6) 52 A 761; 124 Ind, Qas. 764; A I R192) All 
95; (1930) ALJ 114]; Ind. Rul. (1930) All. 620. 
(7) ATR 1981 Nag. +9; 132 Ind. Cas. 455; 27 N 


ie 288; 13 N LJ 222; Ind. Rul (1931) Nag. 
103. 
(8) 57 M 1074; 151 Ind. Oas. 353; A I R 1934 


Mad. 461; 57 M 1074; 67 M LJ 153;7 RM 123: 40 L 
W 524. . 

(9) 61 C 41; 152 Ind. Cas. 351; A IR 1934 Cal. 
682; 38 C W N 682; 7R C 363 
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“Ganesh Das v. Banto (10), in which. jt was 
held that where no trust had been crea‘ed 
in fevour of the plaintiff and he was not 
a party to the contract, the general rule 
applies, wiz. thatthe contract affects only 
-the parties to it and cannot be enforced 
by or against the person who is not a 
party even -if the contract is made for his 
benefit. I see no ground for dissenting 
from the view expressed in that ruling. In 
any case the plaintiff never based his suit 
on that ground. It is clear from the 
plaint that he based his suit solely on the 
deed of assignment executed in his favour 
.by Faujdar Khan as in para. 5 of the 
plaint he stated that the cuuse of action 
accrued on October 30, 1933, the date of 


the sale-deed. It is, therefore, unnecessary - 


_to discuss the matter further. 

As regards the appellant's personal 
liability, it was suggested that the amount 
was chargeable on the property. Refe- 
rence was made to Mahomed Sadiq v. Saheb 
Bibi (11), but the facts of that case were 
totally different. They related to a case 
jn which it was held that an agreement by a 
purchaser of an equity of redemption with 
his vendor to pay the mortg.ge (to which 
the mortgagee was no party) does not create 
a personal liabiliy on the part of the 
purchaser, so as to entitle the mortgagee 
to obtain a personal decre2 against ths 
purchaser, nor does such an agreement 
establish an express trust in favour of the 
mortgagee. Counsel's contention, therefore, 
in my opinion, is without force. As re- 
gerds the question of interest, it was 
arguel thet this could not be calculated 
and should not be allowed. The mort- 
gage executed by Faujdar Khan in favour 
of Sardar Khan, as already noted, clearly 
provided that the mortgagee would be res- 
ponsible for the interest due on the debt 
“with efect from the date of the mortgage. 
The interest claimed is at the rate of 
Il per cent. per mensem and it is admitted 
.by Faujdar Khan in para. 6 of his pleas 
that that was the agreed rate. Sardar 
Khen merely denied auy liability to pay 
interest and did not contest the question 
of the rate. Tne rate in itself is notun- 
reasonable and I can see no ground for 
holding thet the appellant is not Mable to 
pay interest. In view of the above find- 
ings I would dismiss the appeal with costs. 

Bhide, J.—I agree. 

N. Appeal dismissed: 

(10) 16 Lah. 118; 158 Ind.. Cas: 387; AIR 1935 


Lah. 334; 37 PL k 552. 
(11) 54 P R 1902; 64 P L R 1999, 
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RANGOON HIGH COURT 
First Civil Appeal No: 43 of 1935 
- February 10, 1936 
.  PagegO. J., AND Ba U, J. 
S. T. K. T. KATHERASAN CHETTYAR—~ 
APPELLANT ; 
versus 
SPECIAL COLLECTOR, TWANTE— 


i RESPONDENT 

Land Acquisition Act (I of 1894), s. ll—Award 
—Nature of— Duty of Collector—Authorities issuing 
‘instructions’ as to matters Collector should consider 
in assessing compensation—Award based thereon 
Validity of award—Such award, if satisfies provi- 
sions of s. ll. 

Under the Land Acquisition Act, the Collector 
is the persona designata tò make the award which 
must be based upon the Collector's own opinion of 
the amount of cumpensation that should be award- 
ed. He isto make theaward and nobody else. In 
making ths award the Collector is notacting asa 
judicial officer, and, therefore, he is at liberty and 
bound, foz the purpos3 of forming atrue estimate 
of what in his oyinion is the compensation that 
ought tobe awarded, to take into account all the 
available information athis disposal; but after all 
the material information is before him it is his 
duty under tha Act toaward such ecmpers tion ag 
his own opinion ought to be paid. . 

Jt is true that there would be no objectionif the 
authorities to whom the estimate has been reported 
lay before the Collector any further information in 
their possessicn regarding the proper value of 
property, but it would be both improper and ultra 
vires forthe authorities to issue" instructions ” - 
to the Col’e3tor as to tha matters which he should 
take into account ia assessing thec mpensation or 
that the Collector should be required to re-axtmine 
the case in the light of such “ instractiors ” when 
reczived. Under s. 11 tha award has tu b> of such 
a sum by way of compensation as, in the cpinion of 
the Collector and of no other person, is a fair and 
proper estimate of tha compensation that sh.uld be 
allowed for ths land, : 

Consequently, where the Collector’s award ig 
based on ‘instructions’ issued by th2 Ccirmissioner, 
it is nct, and does not purport to ke, ar award 
under the hand of the Collector of “ the compensa- 
tion which in his opinicn should be allowed for the 
land” and there is no award by the Col'ector as 
prescribed and required under s. 11 of the Act, f 

F. C. A. against the orderof the District 
Court, Hanthaweddy, dëted Janucry 4, 
1935. 

Mr. Basu, for the Appellant. 


Mr. Chan Tun Aung, for the Respond- 
ent. zi 
Page, C. J.—This is an sppéal erising 


the District Court, 
Hanthawaddy in Civil Miscellaneous No. 32 
of 1934. The proceedings related to the 
amount of compensation to be awarded in 
respect of the acquisition of paddy land 
inthe Hanthawaddy District. The land 
which is ths subject-matter of this cppeal 


was acquired in L. A. 3 (a), and, in 
my Opinion, neither the order of-the 
District Court nor the award of the 
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Collector can be sustained, Under 
s. 11, Land Acquisition Act, the Collector 
inter alia 

“shall make an award under his and of............ (it) 
the c:mpensation which, in his opinion, should be 
allowed for the land......... Èn 

Under the Act the Collector, who in the 
present czse was the Sub-Divisicnal Officer 
of Twante, is the persona designata to make 
the award which must be based upon tLe 
Collecior’s own opinion of the amount of 
compe2ns3tion that should he awarded. He 
is to meke the award and nobody else. 
In making the award the Collector is not 
acting as a judicial officer, end, therefore, 
he is at liberty end bound, for thé pur- 
pose of forming a true estimate of what in 
his cpinion is the compensation that ought 
to be awarded, to take into account all the 
available information at his disposal; but 
after all the material information is before 
him it is his duty under the Act to award 
such ccmpensaticn as in his own opinion 
ought to be pid., Now under direction 48 
set out in the Lend Acquisition Manual it 
is stated that in csses in which the award 
is likely to exceed the grand total 
ofthe estimate referred to in the direc- 
tions; 

“the Collector should defer announcing the award 
until he has received instructions from the Deputy 
Commissioner, the Ccmmissioner, 

` Government as the case may be, Each of these 
authorities may give the Collector ary information 
which it may have regarding the proper valuation 
of the properly and may issue instructions, as tu the 
matters which the Collector should take into ‘account 
jn asssssing compensation under 
(1). The-Collector should thereupon re-examine the 
case in-the lightof the 
proceed to make his , award. Ifthe Deputy Com- 
missioner or Commissioner considers that a proposed 


obtain the notification by Government of its with- 
drawal from the acquisition under s, 48, at the same 
time instructing the Collector to defer taking posses- 
sion until the orders cf Government have been 
received,” =, 

It appears that the practice of Collectors 
is to prepare a preliminary estimate of 
what the Collector prima facie regards es 
. the ¿mount of compensation that ovght 
to be awarded, end then to report to the 
prescribed: authority his prima facie view 
ofthe correct amountto be awarded. Of 
course if the Government is cf opinion 
that the amount of tLe proposed .awerd is 
too great, it may under s. 48 withdraw frem 
the acquisition as therein prcvided cxcept 
- in cascs euch es tLe present -where pos- 


session hes been teken uncer e., 36, It the’ 


estimate of the ccmpensaticn ‘is merely a 


preliminary ecd not a final estimate by- 


the- Collector, I am disposed to think that 
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instructions received and : 


“which. 


award should not be accepted, he may take steps to . 
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there would be no objection if the authori- 
ties to whom the estimate has been reported 
lay before the Collector any further in- 
formation in their possession regarding 
the proper value of propery; but in my 
opinion, it would be boih improper and 
ultra vires for the authority to issue ‘in- 
structions” to the Collector as to the 
matters which he should take into account 
in assessing the compensation or that the 
Collector should be required to re-exemine 
the case in the light of such ‘instiuciions,” 
when received. It is open to enybody or 
individual to give information to the Col- 
lector for the purpose of enabling the 
Coliectcr to form his opinion as to the 
emoint of compensation that cught to be 
awerded, but neither the Government nor 
eny other body or person is entitled to 
issue or jusli-ed inissuing instructions to 
the Collector es tothe manner in which 
or ihe figure at which the compensation 
ought to be cwarded. Under s. 11 the 
award has to heof sucha sum by way . 
of compensation es in the opinion of the . 
Collector and of ns other personis a fair . 
end propor estimate of tha compensation 
that shouid be alowed for the lend. 
What has happened in the present case 
illus'raies the danger of not complying 
with the terms of s. 11. By his prelimi- , 
nary award of Merch 10, 1934, tle Col- 
lector stated ihe amount that he would 


. pay es compensation for the land acquired 


as Rs. 3,063-15-0, and on March 26, 1934, he 
further stated that, .- i 

“the claimants are entitled to interest on the 
amount of compensation at the rate of 6 per cent. 


per dinum," 

amounted to Rs, 61-40 making 
a total ot Rs. 3,126. This preliminary 
award or prima facie estimate was report- 
ed tothe Deputy Commissioner by the 
Collector, and, on March 15, the Deputy 
Commissioner stated that: 

“in my opinion Rs 65 yer zere for Class 2 and 
Rs, 50 per acre for Ol. 4 ere fair rates. Ask Col- 
lector to supply omission at A, that is with respect to 
interest.” 


Nevertheless the Deputy Ccmmissione! 
submitted the proceedings to the Ccmmis* - 
sioner of the Pegu Division. On May 22, 
the Commissicner of the Pegu Division, in a 
departmental letter to the Deputy Commis- 
sioner stated: . . 

“Iam not prepared to agree to the payment, It 
appears to me that the puddy land həs been overs 
valued. . 


And he added th: 4: 

“In the akserce £ data I have no cbjettien to the 
land records figures of Es fOand -ls.30 being 
adopted ; but, unless it can be shown that U ‘Lin 
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Gyi has raised ths land to a higher soil-class 
(this ssems unlikely asthe Sub-Divisional Officer 


says it iss.mewhat low-lying) I do not agree to any 
higher figure.” 


On receiving these “instructions” from the’ 


Commissioner the Collector made an award 
purporting to be pursuant tos. 11 as fol- 


lows: 4 

“In asking for sanction to the excess amount over the 
original estimate under the Land Acquisition Direc- 
tioa 48, ths Commissioner has reduced the value 
of ths land to Rs. 50 per acre of 2nd class land and 
Rs. 30 per acre of4th class land. Sol pay for the 
land at these rates, and it is necessary to revise the 
value of the land only.” 


An award in that form, in my opinion, . 


clearly cannot stand. It isnot, and does 
not parpwtto be, an award under the 
hand of the Collector of “the compensation 
which, in his opinion, should be allowed 
for the land.” The compensation awarded 
was not “the compensation which ought to 
have been egwarded in the opinion of the 
Gollector but the compensation which the 
Commissioner thought ought to be award- 
ed. But, esl have ssated, it is not the 
opinion of tha Commissioner that matters, 
for the award of compensation has to be 
that which the Collector in his opinion 
thinks the right sum to be allowed for 
aquiting the land. The result is that 
there hss beenno award by the Collector 
as prescribed and required under s. 11 of 
the Act. Now, the award of the Collector 
unders. 11 is binding upon the Local 
Governnent, and the amount of compen- 


sation awarded -by the District Court in’ 


the events that happened.was determined 
by the amount of the award. There being 
no award pursuant tothe provisions of the 
Land Acquisition Act, the order of the 
District Court which is based’ upon such 
an alleged award cannot stand. The re- 
sult is thatthe appeal is allowed, and 
the order of the District.Court is set aside, 
and the proceedings will be returned to 
the Collector in order that he may make 
an award according to law. We assess 
the costs of ihe appeal at 5- gold mohurs 


and they will be the appellant's costs in - 


the cause, which means that if in the 
event the appellant wins he will get 
his costs, and if he loses he will not have 


to pay them. 
Ba U, J.—I agree. : 
Ne Appeal allowed, 


HAMANDRA Naf Roy i. tast Beni, GoNsinkotat Bank (GAT.L.) 
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CALCUTTA HIGH COURT 
Civil Rule No. 1582 of 1935 
January 30,1936 ` 
NASIM ALP AND HENDERSON, JJ. 
HEMENDRA NATH ROY CHOWDHURY 
: —PBETITIONER 
VETSUS 
EAST BENGAL COMMERCIAL 
BANK, MYMENSINGH AND OTHENS— 
OprosiTs PARTIES 

Civil Procedure Code (Act V- of 1908), s, 783—One 
decree as heir of deceased person—Another de ree 
an personal capacity—Decrees, if agcinst same 
judgment-debtor within s. 73. 

one decree is oktained against a man as heir 
ofa dedased ‘person and another decree against 
him in his personal capacity, the two Cecrees ara 
against the same judgment-debtcr within the 
meaning of s. 73, Civil Prucedure Ccde. Govind . 
Abaji v. Vinayak (6), Srinivas Aiyangar v. 
Kanthimatht Ammal (1) and Jaher Lal Saha v. Lalita 
Sundari Dasi (8), followed, Bholaneth v. Maqbul-un- 
nissa (1), Toola Ram v. Abdul Gaafoor (2), Munshi 
Lal v Mohammad Amir Mirza Beg (3) and Abdulla 
v. Abdul Latif Sahib (4), dissented frem, 

O. R. from an order of the Sub-Judge, 
Third Court, Mymensingh, dated Nev mber 
4, 1935. | s 

Messis. Atu? Chandra Gupta end 
Gunendra Krishna Ghose, for the Peti- , 
tioner. 

Messrs. Amarendra Nath Bose, Dwijendra 
Krishna Dutt, Prafulla Clandra Nag 
and Bansori Lal Sarkar, for the Opposite 
Parties. | 

Nasim Ali, J.—The petitioner and 
opposite parties Nos. 6 and 7 obtained, certain 


“money decrees against opposite p=rties‘Ncs. 2 
- to 5 personally. Opposite party No. 1 sued 


them for a debt incurred by their father 


Prosenna Krishna Saha and- obtained a 


decree against them on February 13, 1935. - 
In execution of the decree certain pro- ' 
perties belonging to Prosanna Kumar hive 
been sold. The petitioner and oppcsite 
parties Nos, 6 and 7 applied for rateable dis- - 
tribution ofthe same proceeds under e. 73, ` 
Civil Procedure Code. The learned Sub- 

ordinate Judge. has rejected these applica- 

tions. This Rule was thereupon obtained by 

the petitioner. Opposite party No. 1 opposed: 
this Rule, while opposite parties Noe.. 6 and - 
7 supported the Rule. The learned Sub- 

ordinate Judge has rejected the application 

under s. 73 on the ground that the judge - 
ment-edebtors in the decree obtained by- 
opposite party No. 1 are not the s..me as in- 
the decree obtained by the pet-tioner 

and opposite parties Nos. 6 and 7, 


Now. judgment-debtor means any person , 
against whoma decree has been passed: 
m 2, .cl.10, Oivil Progedure Code, The 
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word “person” has not been defined in 
the Code. The definition of “person” in 
the General Clauses Act (Act X of 1897) 
throws no light on the pyesent question. 
Person in law does not simply méan 2 
human being. There may be persons in 
lew who are not human beings, €. g, 2 
Joint Stock Ccmpany or a Municipal Cor- 
poration. Again a human being may have 
a double personality. He may be one 
man but two persons in the eyes of the 
law. In order to give a man doue 
personality, Le must pcesess two different 
capacities so that in one capacity he may 
have legal relaticns with himself in his 
other capacity (Salmond's Jurisprudence, 
page 278, Edn. 5). It is argued on behalf 
of opposite party No. 1 thet if one decree 
is obtained ageinss a man es heir of a 
deceased person and another decree against 
him in his ‘personal capacity, the two 
decrees are not against the same judg- 
. ment-deb‘ors within the meaning of s. 73, 
Civil Prosedure Code. This contention -is 
based on a ruling of tke Allahabad High 
Court in Bholanath v. Maqbul-un-nissa (1), 
i1 which it was held that a decrze obtain- 
el against a Man es heir of a deccased 


person is different from a decree against’ 


him in his parsonal capacity, and the 
two decrees are nob against the 
səmə judgment-debtor within the meaning 
ofs, 295 of the Code of 1882. This ruling 
was followed in Tvola Ram v. Abdul 
Gafur (2), Munshi Lal v. 
Amin Mirza Begi (3, 
Abdul Latif Sahib (4). 

The. principle underlying 


assets of a. deceased person are liable in 
the first place to satisfy the debts of the 
deceased and, subject thereto, belong to 
the heir inasmuch as the debts constitute 
a general charge upon the assets although 
such a general charge would not defeat a 
bona fide purchaser or mortgagee from 
the heir. It was observed in that case 
that it would be inequitable to make one 
man’s property pay the debt of another. 
It appears, therefore, that the nature of 
the liability under the decree was taken 
as one of the essential conditions for the 
application of s, 295 of the old Code. In 
the Code of 1908 for the words “decrees 
for money”, “the decrees for the payment 

(1) 26 A 28; A W N 1903, 184. | - 

(2) 24 Ind. Cas. 476; AIR 1914 L B 191, 


© 194, e 
(4)°A IR 1920 Mad. 403; 57 Ind. “ns. 864; 39M L 
dul; 28 MLT 34, 12L W 70. 


Mohammad: 
end Abdulla v.” 


The the decision’ 
of the Allahabad High Court is that the’ 


(3) A I R1919 Oudh 326; 52 Ind. Cas, 303; 22 0 
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of money passed” have been substituted. 
Now the provisions of s. 73 of the Code 
which have replaced s. 295 bearing on 
the question before me are es follows: 

“Where assets -are held by a Court and more 
persons than ons have, before the raceipt of such 
assets, made application to the Court [or execution 
of decrees for the payment of money passed agair st 
the same judgment-debtur and have not obtained 
satisfaction thereof, the assets after deducting the 
costs of realization shall be distributed among all 
sach persons.” 

In Balmer Lawrie & Co. v. Jadunath 
Banzrjez (5), this Court observed : 

“It is essential for the application of the section 
that the decree should have been pass2d against 
the same judgment-debtor, This has been made 
clear beyond possibility of dispute by the introduc- 
tion of the word ‘passed’ which did not find a 
place in s. 295 of the Code of 1882.” 

“In Govind Abajiv. Vinayak (6), Jenkins, 
C. J., observed : 

“It is useless to speculate as to any other test 
than that which the section (295 of the Code of 
1882) itself provides and that test is stated in the 
plaiiest terms, S> far as the present case goes, it 
ig enough to say that the money decrees must be 
against the same judgment-débtor. Here, however, 
one decree is againss Bhau Babaji Jangam and 
the other is against his son Kashinath. It is true 
that the second decree is expressed to be against 
Bhau Bibaji Jangam, dewased by hisson Kashinath, 
but this incorrect mode of expression can make no 
difference. It is due to the erronzous practice 
wnich prevails in the mofussi! Courts of the 
Presidency according to which a dead man is ex- 
pressed to be a party toa suit by his hair. . , 
. A dead man cannot be a party to a suit, It cannot, 
too, in, this case make any differenca that the decree 
is expressed further to be ‘against the deceased's 
estate;' that does not make Bhau, a judgment- 
debtor in respect of a decreas in a guit commenced 
alter his death, The interpretation of ‘judgment- 
debtcr' in s. 2 and the phraseology of s. 234 (s. 50 
of the Code of 1908) of the Qivil Procedure Code 
leave no doubt on the point." 

In the same. case Chandavarkar, J., has 
observed that “s. 295 does not make the 
nature of liability under the decrees con- 
templated by it one of the essential con- 
ditions for the application of the section.” 
In Srinivas Aiyangarv. Kanthimathi Ammal 
(7), it was laid down that the decree 
against the legal representatives of a deceas« 
ed person is not against the estate of the 
deceased but the legal representatives are 
judgment-debtors within the meaning of 
s. 295. In Jahar Lal Saha v. Lalita Sundari 
Dassi (8), Rankin, O. J. followed these rul- 
ings. The decree obtained by opposite party 
No. 1, the judgment-debtors, are described 
as follows: on the deeth of Prosonna Kumar 


(5) 42 O 1; 27 Ind. Cas. 644; AIR 1015 Cal, 658; ` 
19 G WN 1202. í 

(6) 25 B 494; 3 Bum. L R 407, 

(7) 33 -M 465; 5Ind. Cas, $917; 7 M LT 157, 

© A IR 1030 Cal. 454; 130 Ind. Cag, 227; 814) 
W N 294; Ind, Rul, (1981) Cal, 355, 
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Saha his sons and heirs, Surendra Naroyen 
Saha, Upendra Narayan Saha, Jatindra 
Narzyon Seha and Narendra Narayan Saha: 
In the other decree the same men are 
mentioned without the words “on the death 
of Prosonna Kumar Saha, his sons and 
heirs.” All the decrees in this case are 
against the same man. The judgment- 
debtors in the decree obtained hy opposite 
party No. 1 can be said to be different from 
those in other decrees only on the principle 
that Prosonne Kumar Saha or his estate 
is judgment-debtor in-the decree of oppcsite 
party No.1. In view of the principle laid 
down in {fovin:l Abaji v. Vinayak (6), 
Srinivas Aiyangar v. Kanthimathi Ammal 
(7), and Jahar Lal Saha v. Lalita Sundari 
Dassi (8), I am not prepared to hold that 
the judgment-debtors in the decree of 
cpposite party No. 1 cre different frcm those 
in the decrees obtained by the petitioner 
and opposite parties Nos. 6 and 7. They ere 
the seme judgment-debtors within the 
meaning of s. 73 of the Code. The Rule 
is, therefo:e, mede atsolute with costs to 
be pid to the patiticner by opposite periy 
No. 1. The order of the learned Subordinate 
Judge rejecting the applications of the peti- 
tioner snd opposite parties Nos. 6 end 7 are 
set aside. The learned Subordinate Judge 
is directed to distribute the assets rateably 


amongst the petitioner end opposite parties. 


Nos. 4,6 and 7 aecording to law. The hear- 
ing fce is cceeeced et 3 gold-mohurs. 


Henderson, J.—I agree. 
N. . Rule made absolute. 
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LAHORE HIGH COURT 
- Letlers Patent Appeal No. 87 of 1933 
oe October 30, 1935 
BHIDE AND CurRIE; Jd. 
KAN WAR BHAN—Dsrenpant— 
f APPELLANT 
versus 
Bhaga: JIWAN DAS AND -OTSERS 

“ —DEFENDANTS AND ANOTHER~-PLAINTIFE 

ar caren a eer 

Custom (Punjab) —-Adna malik — Village Makhan 
Batic A absil — Rights of adna maliks in 
land which has been rubject to diluvion -Riwaj-i-am 
—Interpretation—Alluvion and diluvion, 

The interpretation tv be placed on the clause in the 
wajib-ul-arz of village Mekhan Fela in the Alipur 
Tahsil relating to the rights of edna malike in land 
which has been subject to diluvion, is that when the 
land ig submerged the rights of the udna malik are 
extinguished, but on its re-emergence he is entitled 
to regain possession ol itby paying hag jhuri. The 


rate of the jhuri is not sd and — 
pw er refuses to accept the jhuri offered: by the 


ANWAR nraN i IWAN bis CLAM. 


fixed and if the superior - 
` 486; 32 P L R 683; Ind, Rul, (1931) Lah, 677, = 


10916 
adna malik, the matter is toba determined with dud 
regard tv the quality of theland and the capacity of 
the adna malik. ` 

L. P. A. from the decree of Delip Singh, J., 
dated October 28, 1933. 

Mr. Har Gopal, for the Appellant. 

Mr. Yashpal Gandhi, for Mr. M.C. Mal.a- 
jan, for the Respondents. 

Currie, J—The sole point arising in 
these two appeals is the interpretaticn to 
be placed on the clause in the Wajib-ul-arz 
of village Makhan Bela in the Alipur Tahsil 
relating to the rights of adna maliks in 
Jand which has been subject to diluvion. 
In these cases it was held that the adna 
malik on the re-emergence of the land was 
entitled fo. regain possession of tle lend 
on payment of hag jhuri. The learned 
Judge who decided the appeel in Chambers 
adopted this view in consideration of the 
ruling given in Khuda Buxy. Virbhan (1), - 
but expressed certain doubts as regards 
the interpretation of the Wajib- l-arz the 
relevant clause of the Wayjib-ul-arz runs cs 
follows : i ; 

“Doom :—Andar Hadud Mauza Burd Baramed Ka 
Asar :—Is Mauza men do Kism Ki Milki t Acne-o- 
Ala hai, Jis Malik Adna Ki Zamin burdho jati 
haito Baramdgi Ke waqt woh Zamin Milkiat 
Malkan-i-ala Ki hoti haiMalkan Adni Ka is 
Zamin par Kuchhistehaqag nahin rehta. Malkan-t: 
Ana badhag dene “Jhurt” Malkan-i-ala Ko mustas 
haq qabza karneke is zamin per honge, bila dene hag 
“Shurt’ ke unka kuchh wastz nih hoga. Agar 
Malkan-i-Ala Jhuri amdan nah leven to Malkan-i- 
Adnais ragba baramdah par qabz» karneke majaz 
nahin hat, aur Jhurika tasfia Malkan i-Ala-o-Adna 
hasab haistat ar azi-o-malik Adna ho jata hai. Sharik 


` kot khas mugarrar nahin het,” 


‘I would interpret this as meaning that 
when the lend is submerged the rights of 
the adna malik are extinguished, but on its 


re-emergence he is entitled to régain pose -> 


session of it by paying heg jhuri.. The rate 
of the jhuri is not fixed and if the superior 
owner refuses to accept the jhuri offered by. 
the adna malik the matter is to be deter- 
mined with due regard to the quality of the 
land and the capacity of the adna malik. ` 

That, I think, is the cnly interpretation 
that can be put on this clause. Mr. Har 
Gopal argues that the ala malikhas an 
absolute right to refuse to accept ghuri: If 
that was so, it would, in my opinion, have 
been unnecessary to insert in the Wajibe 
ul-arz the condition that the adna malik 
had the right to regain possession cn pay- 
ment of jhuri, and further the words ree 
lating to the method of assessment of the 
jhurt in case of dispute would have been 
entirely unnecessary. These werds form 


(1) 12 Lab. 318; 132 Ind. Gis, B37; AT R1931 Lah, 
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part of the same sentence ‘as the words re- 
lating to the refusal of ‘the ala malik to 
accept jhurt and must be read with the 
first part of the sentence. They cannot be 
separated into two separate and distinct 
clauses. In my opinion, therefore, the in- 
terpretation placed on this clause by the 
learned Judge in Chambers was correct and 
I would dismiss the appeal with costs. 

Bhide, J.-—{ agree. | 

N. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Appeal No. 660 of 1935 
March 26, 1936 
KING, O. J. 

BIDESHI alias GOVIND AND OTHERS— 
ACOUSED—ÅPPELLANTS 
VETSUS 


EMPEROR—ComPLaINANT—RESPONDENT ° 

Criminal Procedure Code (Act V of 1898), ss. 278, 
279—Jury trial—Allegation of misconduct against 
jurors—Discretion of Judge to hold inquiry-~-Vague 
allegations unsupported by affidavit—Contents of 
applisation found not true—Refusal to hold inquiry 
—Haercise of discretion, if proper—Jury— 

:Baepression of opinivun by juror before delivery of 
charge—Fresh trial with fresh jury—Necessity of 
—Criminal trial. 

A Sessions kan has jurisdiction to hold an 
inquiry into the alleged misconduct of a juror but 
the question whether the Judge should or 
should not hold an inquiry is a matter within 


his discretion. He is not bound by any 
tule of procedure to hold thes inquiry as prayed. 
Where the application submitted tothe Judge 


making allegations against. a juror is vague in its 
language and is not supported by any affidavit and 
the contents of the application are found to be not 
true, it is quite unnecessary to orderan inquiry 
into the truth of the facts stated in the application 
and the Judge cannot be held to have exercised a 
wrong discretion in refusing to hold an inquiry into 
the truth of vague allegations made at the eleventh 
hour and unsupported by affidavit. 

If a juror expresses his opinion clearly regarding 
the guilt or innocence -of an accused person before 
the charge tothe jury has beendelivered, the Ses- 
sions Judge would be well advised in discharging 
‘the jury and holding-a fresh trial with a fresh 
jury. &mperor v. Nazar Ali Beg (1), relied on. 

Cr. A. against the decree of the Assistant 
Sessions Judge, Fyzabad, dated September 
17, 1935. 

Dr. J. N. Misra, for the Appellants. 

Messrs. H.S.Gupta and H. K. Ghose, for 
the Crown. 

Judgment.—This is an appeal by 23 
persons who have been. convicted under 
s, 401 of the Indian Penal Code. At the 
present stage the only question for con- 
sideration is whether an inquiry should be 
made into the conduct of the juror with a 
view to setting aside the verdict of the 


162-89 & 90 
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jury and ordering are-trial if the allega- 
tions made about the conduct of the jurors 
are found to be established. ; 
This was a very lengthy case. About 107 
days were spent in the proceedings in 
Court. The argumentsfor the prosecution 
and defence were concluded on september 
2, 1935, and September 13, was fixed 
for delivering the charge to the jury. The 


` date was subsequently adjourned to Sep- 


tember 16. 

On September 16, when the Judge was 
about to read out the charge to the jury, 
Pandit Ram Nath Shanglu, an Advocate for 
some of the accused persons, presented an 
application to the learned Sessions Judge 
making certain allegations against the con- 
duct of certain jurors and suggesting that 
an inquiry should be made. The applicant 
stated that he had been informed on Sep- 
tember 5, that certain jurymen, who loitered 
about the Kutchery had informed certain 
people of their opinion about the case and 
had showed a small list of names of the 

ersons whom they had decided to acquit. 
The applicant, however, frankly admitted 
that he paid no serious attention to this in- 
formation which he regarded as a mere 
rumour. The applicant goes on to state that 
after September 5, right up to the 18th, 
various rumours were afloat regarding the 
convictions and acquittals. He further 
states that on September 15,one of the jurors 
had interviewed him at his office and had 
informed him that three jurors had decided 
to convict allthe accused persons except 
five persons, whom he named. This juror, 
at the applicant’s request, gave a writing 
setting forth the information which he had 
given and the applicant himself noted the 
names of the five persons on the back of the 
wriling. The applicant submitted that as 
the jurymen had expressed their opinion 
regarding the guilt or innocence of accused 
persons before they had heard the charge 
by the Judge, and without holding any joint 
discussion with the other 
jurors, the jury should be discharged and 
the Court should begin the trial afresh 
with the aid of fresh jurors. 

The learned Sessions Judge noted on the 
back of this apptication :— 

“This application has besn given justnow when 
I was to read my charge to tha jurors. I do not 
think I can postpone the cass now and I do not 
postpone it. The application shall remain on the 
file I do not want to maksany inquiry from the 
jurors as suggested in the application,” 

ithas beet argued forthe appellants that 
the Sessions Judge was wrong in refusing 
to make any inquiry, when serious allega- 
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tions of misċondùct had been made against 
certain jurors, and that this Court should 
‘now order an inquiry to be made. 

_ The ruling in Emperor v. Nazar Ali Beg, 
25 0. W. N. 240 (1), has been referred to as 
an authority for the proposition that a 
fresh trial should be ordered ifit is found 
that the jury had expressed their opinion 
regarding tne guilt or innocence of certain 
accused persons before giving their verdict. 
In that case it appeared that in the course 
of the trial after the conclusion of the evi- 
dence, and after the conclusion of the ad- 
dress of the Public Prosecutor, and before 
the defence had been heard in full, and be- 
fore the Judge . had summed up the case 
to the jury, one of the jurors had (in answer 
40 some questions put to him) made a fairly 
distinct intimation that he had formed the 
‘opinion that the accused was guilty of the 
charge against him. Both the Public Pro- 
secutor and the Pleader for the defence re- 
presented to the Judge that the juror con- 
cerned had precluded himself from continu- 
ing as Juror and they: applied to the Judge 
that ‘there should be de novo trial before a 
fresh jury. The learned Judge of the High 
“Court expressed the view that the Sessions 
Judge would have been very well advised 
if he had adopted the course suggested by 
both sides. Asthe Judge proceeded with 
the trial and convicted the accused, the 
High Court set aside the verdict of the jury 
and directed a fresh trial before a fresh 
jury. This case, therefore, is, no doubt an 
authority for the view that if a juror ex- 
presses his opinion clearly regarding the 
guilt or inuccence of an accused person 
‘before the charge tothe jury has been de- 
livered, the Sessions Judge would be well 
advised in discharging the jury and holding 
-a fresh trial with a fresh jury. 

The point before me is not whether the 
verdict of the jury should be set aside in 
case the allegations contained in the appli- 
cation of September 16, are found to be 
true, but rather whether the Sessions Judge 
exercised a wrong discretion in refusing to 
-hold on inquiry into the truth of the allega- 
tions. There is no provision in the Code of 
Criminal Procedure for holding an inquiry 
into the alleged misconduct of a juror. 
There is authority for the view thas the 
Sessions Judge has jurisdiction to hold such 
an inquiry, and | have no hesitation in ac- 
cepting that view but it is clear that the 

. question whether the Judge should or should 
xot hold an inquiry isa matter within his 


>° (1)25 O W N 240; 62 Ind. Cas. 334: 33 0 > 
- 220r. L J510; d: Cas i Ld 122; 
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discretion. He is riot bound by any rule of 
procedure to hold the inquiry as proved. In 
ihe present case Lam unable to find: that 
the learned Sessions Judge exercised a 
wrong discretiof#. The application submilt- 
ed to him wes vague in ils language and 
was not supported by any affidavit. The 
applicant did not mention the name of the 
person who informed him about the conduct 
of the jurymen wno were loitering “about 
in the Kutchery. He did not mention the 
name of the juror who came to his office and 
who gavehim the important information. 
He did not mention the names of the three 
jurors who were said to have decided 
to convict allthe accused persons except 
the five specified individuals. The applicant, 
moreover did not present to. the Sessions 
Judge the writing which he obtained from 
the juror. The learned Advocate for the ap- 
pellants has produced in this Court a writ- 
ing which he received (as he states) from 
Mr. Shanglu personally. I have had this 
writing translated. The writing. gces to 
show thatthe Police had taken an interest 
in persuading the jurors to form an opinion 
inthe case. lt isimportant to note, however, 
that this writing was not shown to the 
learned Sessions Judge and thereisnot a 
word in the application to suggest that 
the Police had attempted to influence the 
opinion of any of the jurors. The gist of 
the application merely amounted to this, that 
a certain juror (whose name was not speci- 
fied) had informed the applicant that three 
other jurymen (whose names were also 
unspecified) had decided to convict all the 
accused persons excepting five. This was 
extremely vague, and as I have already 
stated, the application was not supported 
by any affidavit. There is one very impor- 
tant point which shows that the contents 
of the application were not true. The ap- 
plication mentions five accused Persons 
whom tLe three jurors had decided to acquit. 
Two of these five persons namely Sunder 
Brahman and Sunder Bahelia, have, as a 
matter of fact been convicted by the una- 
nimous verdict of the jurors. It is clear 
therefore that the allegation that three 
jurors had decided to acquit these two per- 
suns was either ccmpletely false, or else 
ihe so-called “decision” was merely a tenta- 
tive expression of opinion, and the jurors 
conceined were perfectly open to be influ- 
enced by tLe summing up of the learned 
Sessions Judge and by tLe opinions to be 
expressed by their fellow jurymen. It is 
quite clear that none of these jurors .had 
finally made up his mind to acquit these 
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two men, and to that extent at- least the 
facts stated in the application were un- 
true. In the circumstances I think it is 
quite unnecessaiy to orderan inquiry into 
. the truth of the facts stated in the appli- 
cation. I am unable to hold that the 
learned Sessions Judge exercised a wrong 
discretion in refusing to hold an inquiry 
into the truth of vague allegations made 
at the eleventh hour and unsupported by 
affidavit. 
_Let an early date be fixed for the deci- 
sion of the appeal. 


UN. Order accordingly. 
Eas 





CALCUTTA HIGH COURT 
Oivil Rules Nos. 1335 and 1336 of 1935 
December 13, 1935 
R. C. Mirrmr, J. 

MAHARAJ BAHADUR SINGH—DECREE- 

HOLDER—PRETITIONER 

VETSUS 

MAFIZUDDIN CHOWDHURY anp 


ANOTHER—OPposiTs PARTIES 

Execution—Rules of procedure are handmaids to 
justice and should not be used for obstructing justice 
—Duty of executing Court to aid  decree-holder in 
realising money due. 

The holder of a rent decree put in an application by 
which he wanted the movables of the judgment- 
debtor to be attached in the first instance and if the 
money was not realised by the attachment of the 
movables, he wanted to sell the defaulting tenure. 
While this application was pending, certain moneys 
to which the judgment-debtor was entitled were 
deposited in Court, On that tha decree-holder made 
an application for attachment of those moneys. The 
Court said that inasmuch as the writ toattach the 
movables had been sent over to tha Nazir, he could 
not allow the attachment of the moneys to be effected 
till that writ was recalled. On the said assurence 
and onthe faith that the decree-holder would be 
given the attachment of the money, he made an ap- 
plication to the Court for recalling the said writ 
that had already been issued tothe Nazir and it was 
accordingly recalled. But the Court then took up the 
altitude that inasmuch as.there was no prayer in the 
application for execution for the attachment of the 
money in question, the prayer for attachment of the 
money should be refused andthe amount was with- 
drawn by the judgment debtor : 

Held, that the order was not justified and the Court 
ought to have considered that rules of procedure are 
handmaids to justice, and ought not tobe used for 
obstructing justice, It ought to have aided the 
decree-holder in realising themoney due on his 
decrees and should not have enabled the judgment- 
debtor to take away the moneys from Court thereby 
defeating or delaying the execution. As there was 
no question of limitation, the Gcuit should have 
allowed the decree-holder tuadd a prayer for attach- 
ment of the money. 


C. R. from an order of the Munsif, First 
ra Balurghat (Dinajpur), dated June 27, 
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Mr. Urukramdas Chakravarti, for the Peti- 
tioner. 

Mr. Hamidul Hay Chowdhury, for the 
Opposite Parties. ' i 

Order.—The petitioner before me ab- 
tained- a decree for rent against the 
judgment-debtor opposite party. He put in 
an application by which he wanted the 
movables of the judgment-delbtor to be 
attachel in the first instance and if the 
money was not realised by the attachment 
cf the movables, he wanted to sell the 
defaulting tenure. While this application 
was pending certain moneys to which the 
judgment-debtor was entitled were deposited 
in Court. On thatthe decree-holder made 
an application for attachment of those 
moneys. The Munsif said that inasmuch 
as the writ to attach the movables had 
been sent over to the Nazir, he could not 
allow the attachment of the moneys to be 
effected till that writ was recalled. On the 
said assurance and on the faith that the 
decree-holder would be given the attach- 
ment of the money, he made an application 
to the Court for recalling the said writ that 
had already been issued to the Nazir and 
it was accordingly recalled. But the 
learned Munsif then took up the attitude 
that inasmuch as there was no prayer in the 
application for execution for the attach- 
ment of the money in question, he refused 
the prayer for attachment of the money. 
Then he saidthat ‘the execution case is 
dismissed for default.’ Probably he was 
under the impression that there was no 
further prayer left in the execution peti- 
tion after the writ of attachment of the 
movables had been recalled. It is very 
unfortunate that the money which was 
lying in Court to the credit of the judg- 
ment-debtor was withdrawn before this 
Rule could be communicated to the lower 
Court. 

Iam unable, therefore, to deal in the 
present Rule with the question as to whether 
those moneys ought to have been attached 
or not. This Rule has become infructuous 
to that extent. But I do not feel that there 
was any justification forthe order by which 
the application for execution as it was filed 
has been dismissed. That order must be 
vacated and the case sent back in order that 
the application for execution filed by the 
decree-holder may be proceeded with. If 
any money tothe credit of the judgment- 
debtor hereafter comes to the Court, the 
said Court would give reasonable facilities 
to the decree-holder to add the necessary 
prayers in this application for execution to 
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give him the rights to attach the moneys. 
After all, in this case, the Court ought to 
have considered that rules of procedure are 
handmaids to justice, and ought not to be 
used for obstructing justice. It ought to 
have aided ithe decree-holder in realising 
the money due on his decrees and should not 
have enabled the judgment-debtor to take 
away the moneys from Court thereby defeat- 
ing or delaying the execution. As there 
was no question of limitation, I do not see 
what prevented the Court from allowing the 


decree-holder to ddd a prayer, namely for 


attachment of the said moneys. 

_ The Rules are accordingly made absolute 
in part, bit inasmuch as the orders of the 
learned Munsif have placed the decree- 
holder in difficulties and the judgment- 
debtor, although he has taken full advantage 
of some of those orders, was not responsible 
for thera, 1 would not make any order for 
costs in these Rules against the judgment- 
debtor opposite party, ` ` l 


No Order accordingly. 





“OUDH CHIEF COURT 
Second Rent Appeal No. 43 of 1934 
April 22, 1936- 
Srivastava, J. nE 
SATTI DIN—DEFSNDANT—APPELLANT 
versus 

JAI SING H-—PLAINTIFF-—RRSPONDENT 
Oudh Rent Act (XXII of 1886), ss. 127, 198—-01d 
grove partitioned and portions owned by different 
proprietors and held by different grove holders— 
Mere fact of common origin, if makes them a 
single tenure—Suit under s. 127—~Co-sharers—Suit 
to have rent assessed on ground that portion parti- 
tioned off is no longer grove but brought under 
` cultivation—Maintainability of. 
Where an old grove has been split up into three 
-distinct portions owned by different proprietors and 
held by different grove holders and there is, there- 
fore, nothing in common between them the mere 
fact that the origin of all these plots is the same 
cannot make the fate of one portion dependent 
upon the fate of the other portions. If there had 
been no such complete division of the original plot 
into three pluts, then it might have been said that 
the tenure must ‘stand or fall in its entirely. Mata 

Bhikh v. Kala Din (1), distinguished. 

The right of a tenant to retain possession of 
` grove land lasts only so long as he maintains it 
as a grove, but when he occupies it for purpos3 
. of cultivation, the grove tenure ends and the land- 
‘lord isat liberty to treat him as a trespasser 
liable to ejectment under s. 127 of the Oudh Rent 
_ Act. Consequently, a suit to have rent assessed 
under s. 127, on a plot which has “come to plaintiff 
“as a result of partition, claiming that it was no 
< longer a grove and had been brought under cultiva- 
tion, is maintainable. Shiva Shankar Bakhsh Singh 
` v, Huh Ullah (2), followed. 
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8. R. A. against the deéree of the District 
Judge, Luknow, dated May 21, 1934, confirm- 
ing the decree of the Assistant Collector, 
ye Class, Lugknow, dated September 25, 
1933. - 

Mr. S. N. Roy, for the Appellant. 

Mr. Sri Ram, for the Respondent. 

Judgment.—This is ê second rent appeal 
arising out of a suit under s. 127 of the 
Rent Act. 

The admitted facts of the case are that at 
the time of the first settlement there was a 
grove bearing No. 379 old. It has now been 
split upinto three portions bearing Nos. 
819, 820 and 821. Each of these numbers is 
held by different descendants of the original 
grove-holder. As ihe result of a partition 
each of these numbers has also been allott- 
ed tothe shares of different co-sharers in 
the proprietary body. The plaintiff brought 
the present suitio have rent assessed on 
plot No. 820 onthe ground that it was no 
longera grove end had been brought 
under cultivation. Both ‘the lower Couris 
have found thatthe plot is no longer a 
grove and decreed the plaintiff’s claim. 

The first contention urged on behalf of 
the defendant-appellant is that the three 
plots Nos. 819, 820 and 821 should be treat- 
ed as constituting one tenure and that in 
the absence vf proof that Nos. 819 and 
820 also have become devoid of trees and 
have been brought under cultivation, the 
suit in respect of plot No. 820 is not maintain- 
able. Reliance has been placed on a de- 
cision of this Courtin Mata Bhikh v. Kala 
Din A. I. R. 1927 Oudh 135 (1), in which it 
was held that the mere fact that a portion 
of the grove has become devoid of trees 
dces not entitle the lend-holder to resume 
that portion of it inasmuch as the plot 
must be taken to have been granted as a 
whole. In my. opinion this case is quite 
distinguisked. Inthe present case the old 
grove has been split up into three dis- 
tinct portions owned by different proprie- 
tors and held by different grove-holders. 
Thus in the circumstances there is nothing 
in common now between the plot No. 820 in 
suit and the other plots Nos. 819 and 821. 
The mere fact that the origin of all these 
plots is the same cannot make the face of 
one portion dependent upon the fate of the 
other: portions. . If there had been no such 
complete division ofthe original plot into 
three plots as has taken place in the pre- 
sent case then it might have been said that 
the tenure must stand or fell in its entirety. 


(1) A IR 1927 Oudh 135; 99 Ind. Cas. 84; L'RSA 
(0) 155. 
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But in the circumstances of the present case 
I have no doubt that there is no such single 
tenure 28 was centemplated by the case in 
Mata Bhikh v. Kala liin A L R 
1927 Oudh 135 (1). 

The other contention urged is that the 
suit was not maintainable under s. 127 of 
the Oudh Rent Act. In my opinion the con- 
tention has no force. In Shivashankar 
Bakhsh Singh v. Ruh Ullah, 8 O. W. N. 
1103 (2), it was held by a learned Judge of 
this Court that the right of a tenant to re- 
tain possession of grove-land lasts only so 
long as he maintains it as a grove, but when 
he occupies it for purpose of cultivation, the 
grove tenure ends and the landlord is at 
liberty to treat him as a trespasser Hable to 
ejectment under s. 12/ of the Oudh Rent 
Act, This decision furnishes a complete 
answer to the appellant's contention on this 
point. 

| The result is that the appeal fails and is 
dismissed with costs. 

N.o Appeal dismissed. 
(2) 80 W N 1108; 134 Ind. Cas. 1104; 15 R D 675; 


LR 12 A (0) 377; Ind, Rul. (1932) Oudh 16; A I R 
1932 Oudh 59. 


CALCUTTA HIGH COURT 
Civil Rule No. 1175 of 1935 
January 27, 1936 
R. ©. Mirrar, J. 

RAJ MOHAN DAS—Dzrenpant— 
PETITIONER 
VETSUS 


SARADA CHARAN CHAUDHURY 


—PLAINTIFEF—OpposiTg PARTY 

Transfer of Property Act (IV of 1889), ss. 83, 
84, 76—-Mortgagee in possession—Refusal of tender— 
Suit for redemption—Mortgagee, if becomes trespasser 
from moment of tender—Hifect—Interest ceases to 
run—Res judicata — Erroneous decision on point of 
law—Whether ves judicata between parties. 

Where a mortgages resists the right of the mort- 
gagor to get a release of the mortgaged property and 
give up possession, where he is in possession, the suit 
which the mortgagor has to institute is a suit for 
redemption. It would still bea suit for redemption, 
ifthe tendermade by the mortgagor has been 
refused or if he deposits the money wader s. 83, 
Transfer of Property Act,and the mortgagee has 
refused to withdraw the same, orif the mortgagee 
being in possession, the amount ofthe usufruct 
received by him has satisied his dues or where by 
such receipts he had overpaid himself. [p. 710, ool. 
2. 


The intentionof the legislature is that a suit for 
redemption must include the entire accounts between 
the parties in relation to the mortgage up tothe 
date of default mentioned in the preliminary decree. 
Where no preliminary decree has to be passed, the 
entire account up to the date ofthe final decree 
passed in the suit for redemption must be taken. 
The claim of the mortgagor for over-payments to the 
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mortgagee or excess profits received by the mortgagee 
up to these dates mentioned above must be included 
in the suit for redemption, and if he does not include 
the said claim he would be debarred from claiming 
thesame in a subsequent suit, Kachuv Lakshman 
Singh (1), Vinayak v. Dattatraya (3), Rukhminibat v. 
Venkatesh (3), Kashi Pershad v. Bajrang Praads (4), 
Satyabadi Behara v. Harabati (5), Sahari Datt v. 
Ainudely (6), Ma Nyo v. Maung Hla Bu (7) and: 
Abu Jaffar v. Raghoindra Partab Shahi (8), relied 
on. 

The above principles apply to the casa where the 
mortgagor had sued the mortgagee even after a valid 
tender made by the former has been refused by the 
latter or a deposit made by the former under s. 83, 
Transfer of Property Act, has not been accepted by 
the latter. In both these cases the relation of the 
mortgagor and mortgagee still subsists after the 
tender or deposit. The mortgagee does not become 
a trespasser from the moment of ths tender, or from 
the moment that he receives the notice of the deposit. 
After the tender or deposit the mortgagee still con- 
tinues as a mortgagee if he is in possession; he does 
not become a trespasser. The only effect is that 
interest ceases to run and a heavier burden in 
the matter of accounts is thrown on the mortgagee. 
[p. 711, col. 2. , , 

An erroneous decision on œ point oflaw is res 
judicata between the parties. Tarini Charan v. 
Kedar Nath (9) and Bindeswari-Charan Singh v, 
Thakur Bageswart Charan Singh (10), relied 


on. 

C. R. from an order of the Munsif, 
Second Court, Patiya, dated May 24, 1935. 

Mr. Rohini Binod Rakshit, for the Peti- 
tioner. 

Mr. Chandra Sekhar Sen, for the Opposite 
Party. 

Order.—This Rule has been obtained by 
the defendant in a suit instituted in the 
Court of Small Causes at Patiya for recovery 
of mesne profits from November 1931 to Nov- 
ember 1934. This suit was filed on Decem- 
ber, 1934. The question involved in this 
Rule is whether this claim is maintainable 
in law. On April 15, 1917, Nobin Chandra 
Chaudhury and three other persons, who may 
be called the Chowdhurys, executed a mort- 
gage for a sum of Rs. 100 in favour of 
Marini Charan Das (since deceased), the 
father of the petitioner. The mortgagee 
was given possession, the stipulationin the 
bond being that the usufruct of the pro- 
perty mortgaged would be taken in lieu of 
and in complete satisfaction of the claim for 
interest. Tarini ieee went ae 

sion and remained in possession of the 
aa E cat till November 1934. The 
opposite party, Sarada Charan Chowdhury, 
purchased in execution. of money decree the 
interest of the Chowdhurysin the mort- 
gagad land, deposited in Gourt, the mort- 
gagee’s dues òn Decamber 12, 1939, under 
the provisions of s. 83, Transfer of Property 
Act. Notice of the deposit was served on 
Marini Charan Das, the mortgages, by the 


. 
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Court on December 25, 1930. Tarini did 
not withdraw the money nor did he deliver 
possession to the opposite party. 

Thereafter the opposite party instituted a 
suit.against Tarini Charan Chowdhury be- 
ing No. 200 of 1932. In the suit he prayed 
for declaration that by his aforesaid deposit 
the mortgage had stood redeemed, for re- 
covery of possession of the mortgaged pro- 
perty and for a .reconveyance from the 
mortgagee. The Chowdhury did not appear 
but Tarini appeared and contested the suit. 
Besides challenging the title of the opposite 
party he pleaded that the plaintiff in the 
suit was not entitled toany of the reliefs 
claimed by him without paying him money 
due on another simple mortgage executed in 
his favour by the Chowdhurys for Rs. 2,500. 
The pleastaken by Tarini were overruled 
by the learned Munsif. The material part of 
the decree passed by the Munsif is as 
follows : 

“That it be declared that the plaintiff has the 
right to redeem and hedo get khas possession ; 
that defendant No. 1 (Tarini) do execute within 


three months from this date a reconveyance in favour 
of the plaintiff.” 

"Tarini preferred an appeal (No. 66 of 
1934). One passage in the judgment pro- 
nounced in [he said appeal is niaterial and 
inmy judgment the learned Small Cause 
Court has gone’ wrong by misjudging the 
effect of the said passage in the 
said: judgment. The said passage is as 
follows : 

. "I have been asked by the defendant-appellant to 
give him six months’ time more, In view of my 
tnding that the plaintiff isnot liable to redeem 
the simple mortgage for Rs. 2,500 for this and other 
lands and defendant may be rut to further trouble, 
he may be allowed totake the paddy grown on the 
land by him: so I allow him time till  Aughrayan 
1341 B.S. (November 1934). The suit is decreed 
with ccsts. The mortgage is declared to be redeem- 
ed by the deposit and notice. Plaintif do get khas 


possession of the mortgaged property by the end of 
Agrahayan 1341 B. 8.” 


These observations were made by the Sub- 
ordinate Judge in dealing withthe question 
as to what relief the plaintiff was entitled 
to get. The mcrigagee gave up possession 
by the end of Agrahayan 1341 to Sarada 
Charan Chowdhury, who has instituted the 
. present suit against the heir of Tarini. In 
the plaint he states. that he became entill- 


ed to mesne profits from the date of service ` 


of the notice of deposit under s. 83, Trans- 
fer of Property Act, on Tarini till he got 
back possession and as his claim for mesne 
profits for about one year hes been barred by 
limitation he is suing for mesne profits from 
November 1931. Hissuit has been decreed 


by the Small Cause Court Judge. The de- 
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and his 
sustain- 
by the 


fendant complains of this decree 
ground is thatthe decree is not 
able ab all. The reasons given 
learned Small Cause Court Judge for over- 
ruling the aforesaid defence may be sum- 
marised thus: (i) O. I, r. 2, Civil Pro- 
cedure Code, is not a bar, taking Suit 
No. 200 of 1832 to be a suit for redemption, 
as a mortgagor had only the right to get 
possessicn of the lands from a usufructuary 
morigagee after a decree passed under 
O. XXXIV, r. 7, and that the plaintiff's cause 
of action for mesne profits didnot arise be- 
fore the institution of the said suit but 
thereafter, (ii) that the possession of the 
morigagee became wrongful from the date 
of the notice on him of the deposit made 
under s. 83, Transfer of Property Act, and 
the plaintiff is accordingly entitled to get 
mesne profits from that date ; and (iii) that 
at the request of the mortgagee the Court 
gave him time and allowed him to remain 
on the:land till Agrahayan 1341 B.S. and 
to reap the paddy grown by him, and that 
the order of the Appellate Court (in Appeal 
No. 66 of 1934) implying that all the profits 
till 1341 B.S. is to be taken by the mort- 
gagee is ultra vires and without jurisdic- 
tion” as that “Court could not override the 
clear provisions of law.” In my judgment 
all the reasons given by the learned Small 
Cause Court Judge are wrong and the Rule 
must be made absolute. Where a mortgagee 
resists the right of the mortgagor, to get a 
release of the mortgaged property and 
give up possession, where he is in posses- 
sion, the suit which the mortgagor has to 
institute isa suit for redemption. 

It would still be a suit for redemption, 
if the tender made by the mortgagor has 
been refused or if he deposits the money 
under s. 83, Transfer of Property Act, and 
the mortgagee has refused to withdraw the 
same, or if the mortgagee being in posses- 
sion, the amount of the usufruct received by 
him has satisfied his dues or where by such 
receipt he had overpaid himself. Ifa suit 
for redempticn is brought, the accounts must 
be gone into in ordinary cases. If any money 
is found due to the mortgagee on such ac- 
counting, a preliminary decree must be 
made directing the mortgagor to pay the 
same within a certain time, and then on the 
passing of the day of default, a final de-. 
cree, whether for redemption, foreclosure, or 
sale must be made according as the money 
found due to the mortgagee is paid by the 
mortgagor or not. The date of default 
fixed in the preliminary decree can be. ex- 
tended by the Court. Where on an account. 
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being taken no money is found due to the 
mortgagee or where the mortgagee has been 
overpaid or has overpaid himself from the 
. usufruct, in the case where he was in posses- 
sion, two decrees, namely “the preliminary 
and the final decree, have not to be passed, 
but there would be one decree, a final one, 
in terms of O. XXXIV, r. 9 of the 
Code. The intention of the legislature 
is that a suit for redemption must 
‘include the entire accounts be- 
tween the perties in relation to the 
mortgage up tothe date of default men- 
tioned in the preliminary decree. Where 
no preliminary decree has to be passed 
the entire account up tothe date of the 
final decree passed in the suit for redemp- 
tion must be taken. The claim of the mort- 
gagor for overpayments to the mortgagee 
or excess profits received by the mcrtgagee 
up to these dates mentioned above must be 
- included in the suit for redemption, and if 
he does not include the said claim, he would 
be debarred from claiming the same in a 
subsequent suit. This rule is deducible 
from a series of cases, namely Kachu v. 
Lakshman Singh (1), Vinayak v. Dattatraya 
(2), Rukhminibai v. Venkatesh (3), Kashi 
- Pershad v. Bajrang Prasad (4), Satyabadi 
“ Behara v. Harabati (5), Sahari Dutt v. 
Aniuddy (6), Ma Nyo v. Maung Hla Bu (7), 
-and other cases reviewed in the case 
of Abu Jaffar v. Raghoindra Partab 
Shahi, 91Ind. Cas. 258 (8). The rule has 
been based in these decisions on one of 
two principles, namely (i) that the mort- 
gagor might and ‘ought to have included 
-such a claim in his suit for redemption, 
and accordingly Expln. 4 to s. 11, Civil Pro- 
cedure Cade, bars a subsequent suit for the 
same; (ii) that O. II, r. 2 of the Code bars 
such a suit as the liability of the mort- 
gagee to account for such payments or 
profits is a statutory liability attached to 
the mortgage contract. 
These -principles in my judgment also 
apply to the case where the mortgagor has 
sued the mortgagee even aftera valid 
tender made by the former has been re- 
fused by the latter ora deposit made by 


the former under s. 83, Transfer of Proper- 
(1) 25 B 115; 2 Bom. L R 781. 


: g 26 B 661; 4 Bom, L R 492. 
-, (3) 31 B 527; 9 Bom L R 958. 
~ (4) 30 A 36: 4 A L J 763; A W N 1907, 281, 
9 34.0 223; 5 0 L J 192. 
dar? 1440 W N 1001; 6 Ind. Cas, 336; 12 CL J 
HO 2 R 382; 84 Ind. Oas. 395; A I R 1925 Rang. 


Mo 91 Ind. Cas. 258; A I R 1926 Oudh 113:2 O W N 
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ty Act, has not been accepted by the latter. 
In both these cases the relation of the 
mortgagor and mortgagee still subsists 
after the tender or deposit. The mort- 
gagee does not become a trespasser from 
the moment of the tender, or from the 
moment that he receives the notice of the 
deposit and the analogy of those classes of 
cases, where it has been held that a suit 
for mesne profits against a trespasser lies, 
even after a suit for possession, for a period 
anterior to the date of the institution of 
the suit for possession, does not apply: 
Satyabadi Behara v. Harabati (5). After 
the tender or deposit the mortgagee still 
continues «8 a mortgagee if he is in posses- 
sion; he does not become s trespasser. The 
only effect is that interest ceases 1o run 
and thet a heavier burden in the matter 
of accounts is thrown on the mortgagee: 
ss. 84 and 76, cl. (b), Transfer . of Property 
Act. For these reasons, I hold that the 
first and second reasons given by the 
learned Small Cause Court Judge are 
wrong. 

The third reason given by the learned 
Judge also does not appeal to me. In 
the passage of the judgment pronounced 
by the learned Subordinate Judge in 
Appeal No. 66 of 1934 which I have quoted 
above, there is a clear direction that the 
mortgagee is to have the profits of the 
land upto Augrahayan 1341 B. S. without 
any question of his being made liable to 
account for the same in future. I am not 
convinced that therein the learned Subor- 
dinate Judge had violated any clear pro- 
vision of lew. He kad jurisdiction to settle 
the rights of the parties in that suit and 
has settled it in the aforesaid manner. 
Even if he had gone wrong on a point of 
law, which I donot say he has, his deci- 
sion on the point is final between the par- 
ties. It is now settled by a Full Bench of 
this Court and by the Judicial Committee 
of the Privy Council that an erro- 
neous decisionon a point of lew is 
ves judicata between the parties: Tarini 
Charan y. Kedar Nath (9), Bindeswari 
Charan Singh v. Thakur Bageswart Charan 
Singh (19). For this reason, I make this 
Rule absolute and discharge the decree 
passed by the Court below. The result is 
that the plaintiff's suit is dismissed. The 

(9) 56 © 723; 115 Ind. Cas. 593; 48 C LJ 327; AIR 
1928 Cal. 777; 330 W N 126. 

(10) 40C W N - 289; 160 Ind. Cas. 68; A IR 1936 
P O 46; (1936) OL R67;8R P O 140; 17 PLT 28 
2 BR 293,43 L W 153; (1936) O WN 127; 70M LI 
122; (1936) A L J 127; 62 O L J 521; 38 Bom. IR 339; 
(1936) M W N 321 (PO). 
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defendant must have his costs of the Court 
below and of this Court. Hearing fee as- 
sessed at one gold mohur. 

N. Rule made absolute. 


OUDH CHIEF COURT 
Civil Revision Application No. 41 of 1935 
April 16, 1936 
Kine, O. J. AND ZIA-UL-HASAN, J. 
Lala RAMJI LAL—PLAINTIFF— 
APPLICANT 
VETSUS 
Tas SECRETARY or STATE ror 
INDIA ın COUNCIL—DeEvenpant— 
OPPOSITE Party 

Lease—House occupied in middle of month-- 
Tenancy by calendar month—Rent, how paid—Held, 
tenancy was month to month—Transfer of Property 
Act (IV of 1882), ss. 53-A, 106— Notice of vacating, 
held insufficient under s. 106—-S. 53-A, if applies. 

The general practice is that when a house is 
occupied in the middle of a month and it is in- 
tended that tenancy should be by the calendar 
month, rent is paid separately for the days during 
which the house has been occupied prior to the first 
of the following calendar month. Arunachella 
Chettiar v. Ramiah Naidu (1), relied on. 

Where a house belonging to the plaintiff was 
taken on rent by the Government and oceupied from 
“April 6, 1928, to April 6, 1931, and in a letter the 
lessee stated and proposed to take the house on rent on 
a three years’ lease and also the applicant 
accepted this proposal by his letter on the condi- 
tion that the expenses cfthe lease be borne by the 
defendant : - 

Héld, that in spite of the letter the tenancy must 
-be deemed in this case to have been from month 
.to month beginning from May 1, 1928. No lease 
was actually executed as proposed in the letter and 
a lease fora term exceeding one year cannot, under 
s. 107 of the Transfer of Property Act be made 
except by a registered instrument. The letter show- 
ed that ths tenancy was really intended to be frem 
month to month as there was a proposal to pay 
monthly rent. What was meant bya three years’ 
lease, was only that the owner of the house should 
not be entitled to get the house vaceted before that 
period. Further the fact that the first amount of 
rent paid was for the period from April 6, to 
April 30, 1928, showed that the intention was thet 
that tenancy should run according to the calendar 
month; f : 

Held, also, that even if the notice sent by de- 
fendant (Government) reached the plaintiff, it was 
insufficient under s. 106 ofthe Transfer of Property 
Act. 

Held, fuither, that it was doubtful if s. 53-A, 
Transfer of Property Act, would apply toa case in 
which only rent is claimed after the house bas 
een vacated. Section 53-A was not intended to 
be given retrospective effect. That section is in- 
applicable when the tenancy is from month to 
menth. : 

C. R. App. of the order of the Judge, 
Small Cause Court, Lucknow, dated Decem- 
ber 20, 1934, 


Mr. R. K. Bose, for the Appellant. 
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Mr. H.S. Gupta, Government Advocate, for 
the Opposite Party. 

Judgment.—This application for re- 
vision of a détree of the learned Judge of 
the Small Cause Court, Lucknow, arises out 
of a suit for rent of 2 house and for 
damages brought by the applicant against 
the Secretary of State for India in Coun- 
cil. 

A house belonging to the applicant was 
taken on rent by Government forthe office 
of the Chief Pay and Accounts Officer of. 
the United Provinces and it was occupied 
by that Officer from April 16, 1928, to 
April 6, 1931. The applicant claimed rent 
from April 7 to April 30, 1981, on 
the ground that no notice under s. 106 of 
the Transfer of Property Act was given to 
him. He also claimedasum of Rs. 200 
for damage said to have been caused to 
his building on account of the negligent re- 
moval of furniture et the. time when the 
premises were vacated Re. 100 as price of 
electric fitting said tohave been missing 
when the house was vacated, Rs. 24-10 
electric charges for April 1931, which were 
paid by him for the Pay and Accounts 
Officer and Rs. 24s interest on his secu- 
rity deposit with the Hlectric Supply 
0 


0. 

“The learned Judge of the Court below 
dismissed the plaintiff's suit holding that 
the tenancy was for a fixed term of three 


years which ended on April 6, 1931, and 

thatthe plaintiff hed failed to prove the 

other items he claimed. Ate 
We are of opinion that the application 


must be allowed. It istrue that by his 
letter dated March 29, 1928, (Ex. 8) the 
Chief Pay and Accounts Officer proposed, 


-to take the house on renton a three years 


lease .and also that the applicant accepted 
this proposal by his letter (Ex. A-1) on the 
condition that the expenses of the lease be 
borne by the defendant, but we are clearly 
of opinion that the tenancy must be 
deemed in this case 10 have been 
from month to month beginning from 
May 1, 1928. In the first place, no lease 
was actually executed as proposed in the 
letter Ex Band a lease for aterm exceed- 
ing oneyear cannot, under s. 107 of the 
Transfer of Property Act be made except 
by a registered instrament. In the second 
pisce, the letter Ex. 8 itself shows that the 
tenancy was really intended to be from 
month tə month as there is a proposal 
to pay monthly rent. What was meant by 
a three years’ lease, in our opinion, was 
only that the owner of the house should 
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not be entitled to get the house vacated 
before that period. In the third place, it 
is admitted that the first amount of rent 
paid was forthe pericd “rom April 6 to 
April 30, 1928, and this shows that the 
intention was that that tenancy should 
‘run according to the calendar month. The 
general praclice also is that when a house 
is cccupiedin the middle of a month and 
itis intended that tenancy should be by 
“the calendar month, rent is paid separately 
for the days during which the house has 
“been occupied prior tothe firstof the fol- 
` lowing calendar month. We are supported 
in this view by the case of Arunanrhella 
Chettiar v. Ramiah Naidu 1 L R 30 Mad. 
109 (1) in.which inspite of the fact that 
there was a written lease, it was held that 
where the tenant enters into possession 
from the middle ofthe month butthe rent 
is made payable not on dates calculated 
| from the date ofthe lease but at the end 
of the calendar month, the reasonable 
‘inférence in theabsence of anything to the 
contrary in the instrument of lease is that 
for determining when the tenancy was to 
. expire the parties agreed that the monthly 
‘tenancy should coincide with the calendar 
month. We are, therefore, of opinion that 
the tenancy inthe present case must be 
deemedto begin on the first of each calen- 
- dar month. It was said that the defendant 
served the plaintiff with notice that the pre- 
mises would be vacated on April 6, 1931, 
but in the first place it is not proved that 
this notice was actually received by the 
plaintiff and in thesecond as we have held 
that thetenancy was from month to month 
this notice, even if it did reach the plaintiff, 
was insufficient under s. 106 of the Trans- 
fer of Property Act. 

The learned Judge of the Court below 
has relied on s. 53-A of the Transfer of Pro- 
perty Act but apart from ihe fact that it 
is doubtful ifthat section can apply to a 
casein which only rent is claimed after the 
‘house has been vacated, we are of opinion 
that s.53-A was not intended to be given 
retrospective effect. That section is inap- 
plicable for the further reason that we 
have held that the tenancy in the present 
case was from month to month. We, there- 
fore, think that the applicant is entitled to 
rent from April 7 to 30, 1931. 

As regards the claim for damages, etc., 
we think the learned Judge would have 
exercised a better discretion if he had allow- 
ed. the sapplicant opportunity to produce 
his witnesses. It was not through any fault 

(1) 30 M 109; 16 MLJ 533. 
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„of the plaintiff that his witnesses were not 
‘present on the date of the hearing. The sum- 


monses were returned unserved not because 
of the time for service being short but be- 
cause the witnesses could not be found. 

We allow this application and decree the 
plaintiff's suit with costs for Rs. 360 rent 
from April 7 to 30, 1931. We send back 
the case to the Court below for determina- 
tion of the other portions of the claim after 
giving the parties opportunity to produce 
evidence about them. 

N. Application allowed. 


MADRAS HIGH COURT 

Civil Appeal No. 80 of 1932 

August 29, 1935 
CORNISA AND VARADACHARIAR, JJ. 
S. J. RANGACHARI AND O0THERS— 
PLAINTIFFS—APPELLANTS 
versus 
G. R. NARAYANA AYYAR AND ANOTHER 

—DEFENDANTS—RESPONDENTS 

Hindu Law—Joint family—Son's education borne 
by separate estate of father—Earnings of son, if 

artible property—Other sons, if entitled to take 
is property by survivorship~Gains of science. 

Under Hindu Law if the expenses of the son's 
education had been borne by the separate estate of 
his father over which he had an absolute power of 
disposition, it will not be a detriment to the joint 
estate in the proper sengs of the expression and the 
foundation fora claim of partibility in respect of 
the earnings of a son so educated will fail. By 
reason of his having been educated at the expense 
of the father, his earnings must not necessarily be 
regarded as joint family property and the property 
must nob be regarded as joint family property 
passing to his brothers by survivorship. Vello 
Chetty v. Soorayya Chetty (1) and Metharam Ram 
Rekhiomal v. Revachand Ram Rakhiomal (2), relied 
on, 

C. A. against the decree of the Additional 
Sub-Judge, Coimbatore, in O. S. No. 31 of 
1923. 

Messrs. T. R. Venkatarama Sastriar end 
T. B. Balgopal, for the Appellants. 

Messrs. T. M. Krishnaswami Ayyar and 
N. Sivaramakrishna Ayyar, for the Respon- 


dents. 


Judgment.—This appeal arises out of 
a suit brought by three brothers for the 
recovery of possession of certain lands and 
for rent and mesne profits. Defendant No. 3 
in the caseis another brother of the plaintiffs 
and they had an elder brother by name 
Parthasarathy Ayyangar who died in 
January 1916. The lands in dispute in 
this suit were purchased by Parthasarathy 
Ayyangar in his name under Ex. Cin 1911, 
The plaintiffs claim that these lands were 
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the joint family property of theniselves and 
defendant No.3 andthe deceased Partha- 
sarathy Ayyangar, that on Parthasarathy 
Ayyangar's death they devolved by survivor- 
ship on the remaining brothers and that 
as the result of a partition between the 
brothers in 1918 the lands had been as- 
signed to the plaintiffs. Defendant No. 1 
came into possession as a usufructuary 
mortgagee from the widow of Parthase- 
rathy Ayyangar under Ex. 8, dated October 
1919, and under that arrangement he was 
entitled to remain in possession for a period 
of three years. Parthasarathy Ayyangar’s 
widow Alamelu Ammal died in 1920 and 
some time later defendant No. 4 who is 
Parthasarathy Ayyangar’s daughter by 
another wife executed a farther usufructuary 
mortgage in favour of defendant No. 1 in 
the year 1922 entitling him to remain in 
possession for another term of three years. 
His interest in the property came to an end 
on the expiry of the term under this later 
arrangement and it is common ground that 
the possession of the property was delivered 
to the plaintiffs early in 1926. The question 
of title had to be fought out between the 
plaintiffs and defendant No.4 but as they 
had settled the matter between themselves 
by a compromise, ithas become unnecessary 
for the Court to deal with this question 
except to the extent involved in the plaint- 
iff's claim for rent and mesne profits for the 
years 1918 to 1925. a 

The other contesting defendant in the 
case is defendant No. 2 who came into 
pessession under a lease, Ex. H, in October 
1916, by defendant’ No. 3 in defendant 
No. 2s favour. The lease was in the first 
instance for a term of only one year. There 
was, however, another lease, Ex. H-l, in 
January 1918. - Later on when differences 
arose between defendant No. 3 and Alamelu 
Ammal in respect of their respective titles 
to the suit lands, Alamelu Ammal who 
wished to assert her own claim thereto seems 
to have sought the aid of defendant No. 1, 
an influential man of the. locality and 
“entered into the arrangement of usufruciu- 
ary mortgage with him. Soon after this 
defendant No. 2 seems to have been 
persuaded to ettorn to defendant No. 1, so 
that the claim for rent and mesne ‘profits 
that remains for decision is one in which 
defendants Nos. 1 and 2 are interested. 

The plaintiffs claim that the suit lends 
are joint family property. is sought to be 
supported on three grounds: (1) that the 
funds out of which they were purchased 
«were joint family funds, as Parthasarathy 
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Ayyangar must be held to have collected 
moneys lent out by his father; (2) that the 
purchase, even if made by Parthasarathy 
Ayyangar out of his own earnings, must 
enure to the enefit of the joint family 
because Parthasarathy Ayyangar had re- 
ceived special education at the expense of 
the family and by.reason thereof his earn- 
ings fell in the category of joint family 
property; (3) that Parthasarathy Ayyangar 
must be held to have thrown them into the 
joint family stock and treatéd these along 
with the other admitted properties of the 
joint family as joint family property. (Their 
Lordships after discussing the evidence 
on the first and third point held the suit 
properties were not joint family ‘properties 
and continued.) It only remains to deal 
with the argument of the appellant’s learned 
Counsel on the question of law that as 
Parthasarathy Ayyangar had been educated 
by his father for a special profession, namely, 
the medical line, the earnings made by 
him in the exercise of that profession must 
be regarded as joint family property. 
There is very little authority in support of 
this contention. Mr. Venkatarama Sastriar 
mainly relied on the text of the Mitakshara 
that the gains of science will be partible 
unless they have been acquired without 
detriment to the father’s estate (pitri dravya 
-aviroohena). He did not ‘seriously attack 
the finding of the learned Subordinate 
. Judge that Parthasarathy Ayyangar’s father 
had no ancestral property in his hands and - 
_that, therefore, the expenses of Parthasa- 
_-rathy Ayyangar’s education must have been 
‘met only out of his father’s earnings. But 
he contended that the translation of the 
.Mitakshara passage in this connection as 
-applicable only to expenses out of the 
father’s “ancestral estate” is inaccurate 
-because ihe text only refers to pitri dravya. 
Whatever may be the literal interpretation 
of the Mitakghara which, it cannot be denied, 
made no distinction between self-acquired 
property of a father and ancestral property 
in his handsso far as their co-parcenary 
character was concerned, though wider 
powers of disposition were recognised in 
the father over his self-acquisitions, it is 
impossible at this time of the day to apply 
the text of the Mitakshara literally. As 
pointed out in a note in West and Buhler's 
Hindu Law, Edition 3, at p. 727, the 
possibility of regarding as partible the 
earnings of a son educated by a father out 
of his own earnings was questioned by Sir 
Thomas Strange himself (see 2 Strange’s 
Hindu Law, p. 376). The matter must now 
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betaken as practically concluded by the 
reasoning of the Judicial Committee in 
Vello. Chetty v. Soorayya Chetty (1), where 
their Lordships indicate that if the expenses 
of the son’s education had ‘been borne by 
the separate estate of his father over which 
he had an absolute power of disposition, it 
will not be a detriment to the joint estate 
in the proper sense of the expression and 
the foundation for a claim of partibility in 
respect of the earnings of a son so educated 
will fail. 

The way that their Lordships refer to this 
case in a later judgment of theirs, Metharam 
Ram Rekhiomal v. Rervachand Ram 
Rakhiomal (2), also confirms this view. 
We are not, therefore, prepared to accede to 
the contention that by reason of Parthasa- 
tathy having been educated at the expense 
of the father, his earnings must necessarily 
be regarded ss joint family property and 
that, therefore, the suit property must be 
regarded as joint family property passing 
to his brothers by survivorship. The 
learned Subordinate Judge was right in 
deciding against the plaintiff's claim on the 
basis of survivorship. At the end of his 
argument, the appellant’s learned Counsel 
suggested that apart from any decision that 
we may arrive at onthe question of title, 
defendant No.2 must be held to be liable 
for rent on the basis of Ex. H-1, because he 
had accepted a lease from defendant No. 3. 
It was argued that as by reason of the parti- 
tion between defendant No. 3 and the 
plaintiffs, these lands and the rents accruing 
therefrom had been assigned tothe plaint- 
iffs, the plaintiffs were entitled to claim rent 
on the basis of Ex. H-1, apart from any 
proof of title. This seems tous to put the 
argument based on estoppel toohigh. It 
will follow from what we have already held 
that the title to ihe property was in the 
widow of Parthasarathy Ayyangar and after 
her death, in defendant No. 4. If defend- 
ant Nc. lhad been put in possession by 
them and defendant No.2 had attorned to 
defendant No. 1, we are: unable to hold that 
defendant No. 2 was not entitled to rely on 
this attornment and payments made in 
pursuance thereofto defendant No. 1 as an 
answer to the plaintiffs’ claim. The appeal 
eccordingly fails and is dismissed with costs. 

AON. Appeal dismissed. 


(1) 1 M 252; 4 IA 109; 3Sar. 698; 3 Suther 387; 
1 Ind. Jur. 323 P O). 


A L 328l]; 27 OL J345; 20 Bom. L R 566; (1918) 
M W N 58112 SLR 116 (PO). 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 1 of 1936 
April 16, 1936 

King, C. J. 
Hakim NIHAL HUSAIN-—DzorrE-HoLDER 
—APPELLANT 
VETSUS 
SYED AHMED—Jupement-Destor— 
RESPONDENT 

Civil Procedure Code (Act V of 1909), s. 48 (1) (b)— 
‘Subsequent order’, meaning of—Executing Court, if 
can make order which can operate as ‘subsequent 
order'—Such order must be made by Court which 
passed the decree. 

An executing Court, as such, hag no power to 
make an order which would operate as a “subsequ- 
ent order” within the meaning of s. 48, sub-s, 1 (b) 
of the Code of Civil Procedure, directing payment 
of the decretal amount on a certain date or on 
certain dates. The subsequent order must be an 
order made by the Court which passed the decree 
and not an order made in the course of execution, 
Gobardhan Das v. Dau Dayal (3), followed. D. 8. 
Apte v. Tirmal Hanmant Savmar (1) and H. Fielding 
v. Firm Jansi Das and Sons (2), dissented from, 

Ex. D. A. against an order of the District 
Judge of Sitapur, dated Octcher 2, 1935. 

Mr. H. A. Khan, for the Appellant. 

Mr. Akhlaque Husain, for the Opposite 
Party. 


Order.—This appeal arises out of an 
order passed by a Court executing a decree, 
holding that under s.48 of the Code of 
Civil Procedure, the decree could not be 
executed. i 

The decree was passed on August 7, 
1911. The present application for execu- 
tion was made on July 7, 1935. This is 
evidently for more than twelve years from 
the date of the passing of the decree but 
it is pleaded that a fresh period of twelve 
years for executing the decree has been 
given by the passing of a “subsequent 
order” within the meaning of s. 48 
sub-s. 1 (b). On March 23, 1925, the parties 
entered into a compromise to the effect 
that the decretal amount should be paid 
by instalments. Annual instalments were 
fixed to be paid on March 23, 1926, and 
on the same date in the two following 
years. 

The Court passed an order that the 
parties were bound by the compromise. 
It is argued that this order amounts 
to a subsequent order directing the 
payment of money at recurring periods 
within the meaning of s. 48, sub-s. 1 (b) 
and that, therefore, a fresh period of 
twelve years: runs from the date of that 
order. 

It is argued for the judgment-debtor 
that the order in question cannot he held 
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tu.be a “subsequent order” within the 
meaning of s. 48 because it was not passed 
by the Court which passed the decree 
but by the the executing Court. 
There - is undoubtedly a conflict of 
judicial opinion es to whether an order 
passed by an execuling Court regarding 
the realization of a decretal sum by means 
of instalment amounts of a subsequent 
order within the meaning of s. 48 The 
appellant has relied upon the rulings in 
D. S. Apte v. Tirmal Hanmant Savnur A I 
R 1925 Bom. 503 (1), and H. Fielding v. Firm 
Janki Das & Sons AIR 1926 Lah. 465 
(2), besides other rulings to the same effect. 
For the respondent great reliance is 
placed upon the Full Bench ruling of the 
Allahabad High Court in Gobardhan 
Das v. Dau Dayal I. L. R. 54 A. 
573 (3). In that case it was clearly 
held by iwo of the learned Judges 
that an executing Court as such has no 
power to make in order which would 
operate as a “subsequent order” within the 
meaning of s. 48, sub-s. 1 (b) of the Code of 
Civil Procedure derecting payment of the 


decretal amount on a_ certain date 
or on certain dates. The subsequent 
order must be an order mede by 


the Ccurt which passed the decree and 
not an order made in the course of execu- 
tion. There are also other stihorities to 
the same effect. In view of the conflict 
of judicial opinion I prefer to follow the 
Full Bench Ruling of the Allahabad High 
Court as the question was very fully 
argued in that case. In accordance with 
that ruling the order passed by the execu- 
tion Court on March 23, 1933, cannot be 
held to be a subsequent order within the 
meaning of s. 48, sub-s. 1 (b). 

It is further argued that the Court below 
was wrong in holding that the plea of the 
bar of limitation was not barred by the 
principle of res judicata. Jt is unnecessary 
to consider this point at length as the 
learned Advocate for the appellant has 
“been unable to refer me to any order which 
raises the bar of res judicata by holding 
that the bar of limitation does not apply. 
I think there is no force in ihis con- 
tention. In my opinion the Court below 
has correctly decided the point at issue 
and J dismiss the appeal with ecsts. 


N. Appeal dismissed. 

(1) ATR 1925 Bom. 503; 88 Ind. Cas. 949; 27 Bom. 
L R 961; 49 B 695, ° 

(2) A Í R1923 Lah. 465; 95 Ind. Oas. 243, 

(3) 54 A 573; 138 Ind. Cas. 583; ATR 1932 All. 273; 
(1932) A LJ 365; L R 13 A199 Rev; Ind, Rul. (1932) 
All. 467; 16 R D 293 (F B). ` 
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LAHORE HIGH COURT 
Miscellaneous First oo Appeal No. 568 of 
1 a 


3 
Oabober 16, 1935 
Agua HAIDAR, JJ. i 
DALIP SINGH—APPELLANT 
veTSUs 

GIAN SINGH AND otanrs—ResponDENTs 

Minor—Appointment of guardian—EHfect— 
Resignation of guardian—Appointment of another 
guardian, if can be dispensed with when minor is 
over 18 years of agz—Guardians and Wards Act 
(VIIT of 1890)—Whether deals with lunatics. 

Whon a guardian ofthe persou and property of a 
minor is appointed, the result of the appointment is 
that the minor would be treated as a minor or 
infant and would not ke able to enter into a contract 
or to transact any kind of business himself until the 
age of 21. When one guardian has resigned, the 
Court should not refrain from appointing another 
guardian on the ground that the minor had exceeded 
the age of 18 years. 

The Guardian and Wards Act does not deal with 
cases of lunatics. 

Mis. F. ©. A. from the order of the Senior 
ae udge, Shahpur,. dated November 22, 
1934. 

Mr. S. L. Puri, for the Appellant. 

Mr. Jhanda Singh, for the Respondents. 

Judgment.—The judgment of the Senior 
Subordinate Judge is extremely unsatis- 
factory. One Gian Singh was appointed 
the guardian of the person and property 
of his minor brother, Jiwand Singh, on 
March 8, 1928. Jiwand Singh was born 
somewhere in September 1916, so that he 
would now be little more than 19. An 
application was made that Gian Singh should 
be removed from his guardianship because 
of certain malpractices. Thereupon Gian 
Singh made an application offering to re- 
sign the guardianship. Subsequently he 
made an application withdrawing his re- 


signation, but the Court on October 13, 
1934, did not give him permission to 
withdraw his resignation. The Court re- 


moved Gian Singh from the guardianship. 
After his resignation several applications 
were made by various other relations of the 
minor each claiming a right to be ap- 
pointed es the guardian of the person and 
property of the minor. The Court below 
framed the following issues: 

1. Whether it is necessary to appoint a 
guardian of the person and property of 
Jiwand Singh, minor? 2. If it is, whether 
any one of the applicants is a proper person 
to be appointed a guardian? 

It was brought cut in the course of evi- 
dence that Jiwand is mentally {deficient and 
the Court below threw out a suggestion 
that the District Court should be approach- 
ed and proceedings under the Lunacy Act 


1936 
IV of 1912 should be taken.. I understand 


that. those proceedings are still pending, ` 


but the learned Judge went on to observe 
that, if the proceedings ugder the Lunacy 
Act fell through, it might become necessary 
to see whether Jiwand Singh’s mental con- 
. dition requires a guardian under the Guar- 
dians and Wards Act. This remark is 
due to a misapprehension because the 
Guardians and Wards Act does not deal with 
cases of lunatics. Tne learned Judge has 
observed that, because Jiwand Singh is now 
19 years old and understands his interests 
quite well, it is not necessary to appoint 
a guardian for his person and properry 
and that he would certainly like to man- 
age his property and receive income. This 
finding is ‘palpably erroneous and is based 
upon a total ignorance of the law of guar- 
dianship. A guardian of the person and pro- 
perty of Jiwand Singh had been appointed 
on March 8, 1928, by the proper Court. The 
result of this appointment is that Jiwand 
Singh would be treated asa minoror in- 
fant and would not: be able to enter into 
a contract or to transact any kind of buei- 
ness himself until the age of 21. The 
learned Counsel for the parties inform me 
that the minor is possessed of fairly con- 
siderable landed property and it would be 
necessary for him from time to time to 
grant receipts, ete. Under the law, as I 
. understand, he would not be able to grant 
a valid receipt orenter into any other con- 
tract. The inconvenience therefore is ap- 
parent and the estate of the minor would 
be entirely mismanaged during the in- 
terval. Under the circumstances the Court 
“below was in error in refraining from ap- 
Pointing a guardian. of the person and pro- 
perty of Jiwand Singh even though he had 
exceeded the age of 18 years. I therefore 
allow this appeal and setting aside the 
order of the Court below direct that Court 
to make a suitable appointment of a guar- 
dian of the person and property of the 
minor. I make no order as to costs. 
N. Order accordingly. 





OUDH CHIEF COURT 
Civil Application No. 2 of 1936 
April 16, 1936 
King, C. J. 
MAYA PRAKASH—JUDGMENT-DEBTOR— 
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of 1887), s. 25—Interference under—Commission of 
error resulting in injustice—Necessity of-~Execution 
—Uncertified payment of sum due under decree— 
Whether saves limitation for execution of that 
KN policy of the Oudh Chief Court 
not to interfere under s. 25 of the Small Cause 
Courts Act, unless some error has been committed 
resulting in injustice. Even if the Court below 
was wrong onthe question whether the uncertified 
payment saved limitation, the Chief Court will not 
necessarily interfere unless it has felt that the error 
has resulied in some miscarriage of justice. Clarke 
v. Aziz Khan (5), referred to. 

Where the defendant dishonestly state. that al- 
though he had made a payment to the decree- 
holder he had not made the payment in part satis- 
faction of the decree and it was found as a fact 
that he had made the payment in part satisfaction 
of the decree and had actually endorsed the fact 
of the payment in his own hand on the d2cree 
aan that the order passed was not unjust and 
the High Court would decline to intarfere. 

(Quaere)—Whether an uncertified payment of a sum 
due under a decree saves limitation for the execu- 
tion of that decree. 

App. for revision of the order of the 
Subordinate Judge of Sitapur, dated Octo- 
ber 3, 1935. 

Mr. D. K. Seth, for the Applicant. 

Mr. K. N. Tandon, for the Opposite 
Party. 

Judgment.—This application in revision 
raises the question whether an uncertified 
payment of a sum due under a decree saves 
limitation for the execution of that decree. 
The decree was dated February 16, 1932. Pay- 
ment of Rs. 60, was made towards the decree 
on December 17, 1932, and the application for 
execution wes made on April 24, 1935. 
The judgment-debtor denied that he had 
made the payment on the date mentioned 
on account of the decretal debt and pleaded 
limitation. 

The learned Subordinate Judge found 
that limitation was saved by the payment 
made on December 17, 1932. 

The learned Advocate for the applicant 
has referred to two cases of this Court in 
Ram Sarup v. Jagannath Prasad, 15 O. Q. 
234 (1) and Sant Das v. kam Prasad Lal, 
7 0. W. N. p. 858 (2), which are in his 
favour. They take the view that uncertitied 
payment cannot be recognized for the pur- 
pose of saving limitation and also that 
paymenis cannot be certified so as to save 
limitation unless the certification is made 
while the decrees are still alive. There 
appears to, be some conflict of authority on 
the question raised in this application, A 
Full Bench of the Allahabad High Court in 
Joti Prasad v. Sri Chand, I. L. R. 51 AI 

(1) 15 O 0.234; 15 Ind. Cas. 523. 

50” 7 OW N 858; 128 Ind. Cas. 738; A I R 1930 Oudh 
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237 (3), has taken a contrary view. The 
Calcutta High Court has also taken 2 con- 
trary view in Madan Mohan v. Harulal 
Kundu, 26 C. W. N. p. 534 (4). There is, 
therefore, a conflict of opinion on this ques- 
tion of law. I think it is unnecessary for 
me to come to any decision on the question 
of law because it is the settled policy of 
this Court not to interfere under s. 25 of 
the Small Cause Courts Act unless some error 
has been committed resulting in injustice. 
I may refer to the case of Clarke v. Aziz 
Khan, 19860. W. N. p. 330 (5). Even if 
the Court below was wrong on the question 
whether the uncertified payment saved 
limitation, this Court will not necessarily 
interfere unless it has felt that the error 
has resulted in some miscarriage of justice. 

In the present case I do not think it can 
be said that the order passed by the , Court 
below is in any way unjust. The defend- 
ant dishonestly stated that although he had 
made a payment to the decree-holder he had 
not made the payment in part satisfaction 
of the decree. It was found as a fact that 
he had made the payment in part satisfac- 
tion of the decree and had actually endorsed 
the fact of the payment in his own hand on 
the decree itself. 

Under the circumstances I decline to 
interfere and dismiss the applicaticn with 
costs. 

The stay order is discharged, 

N. Application dismissed. 

(3) 51 A 237; 112 Ind. Cas, 73;26A LJ 966; A IR 
1928 All. 629. ; 

(4) 26 C W N 534; 64 Ind. Cas. 72; 35 O L J 566. 

(5) (1936) O W N 330; 161 Ind. Cas, 389; 8 R O 
321; 1936 OL R172, 
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LAHORE HIGH COURT 
First Civil Appeal No. 1804 of 1934 
July 5, 1935 
JAL Lau AND SALE, JJ. 
Shrimati SHAKUNTLA DEV [PLAINTIFF 
—APPRLLANT 
VETSUS 
KAUSHALYA DEVI AND OTAERS— 
DEFENDANTS—RESPONDENTS 
Hindu Law of Inheritance (Amendment) Act 
(II of 1920—Applicability—Death of Hindu male 
intestate before Act—Estate vesting in life estate 
holder alive on February 21, 1929—Act, if applies 
—'Dying intestate’ in Preamble to Act—Significanee 
of—Ïnheritance—Widow—Succession to, when opens 
—Reversioner not inheriting due to existence of 
widow—Death of reversioner before ,widow—Hstate, 
if goes to heirs of original holder or of rever- 
stoner. 


The Hindu Law of Inheritance (Amendment) Act, ` 


1929, applies to the case ofa person who had died 
pefore it came into force, if his widow, who had 
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inherited his estate, was alive at the time. Thus 


“the Act applies to the estates of those Hindu males 


who have died intestate before the Act come into 
force if their estate vested ina life estate holder 
who was alive ow February 21,1929. Shiv Dass v. 
Nand Lal (1) and Chulhan Barat v, Akli Batrani 
(2), followed, Krishan Chettiar v. Manikammal (3), 
and Janki v. Sattan (5), not followed. 

The words “ dying intestate” in the Preamble of 
the Hindu Law of Inheritance (Amendment) Act, 
has no reference and was not intended to have any 
reference, tothe time of the death of the Hindu 
male; it isa mere description of the status of the 
deceased. It is used to signify that the law is 
intended to be modified in respect of ths estates 
only of those Hindu males who have died or may 
die intestate. The intention of the Legisleture is 
to prevent the application of the Act to cases of 
testamentary succession, 4. e., to property “not dis- 
posed of by will,” The preamble, therefore, does 
not lead to the conclusion that the Act is intended 
to govern the cases of inheritance > property of 
only those males who had already died when it 
came into force. | 

Inheritance isnever in abeyance and reversionary 
heirs have no vested interest inthe estate, because 
the husband's life is assumed to continue in the 
person of the widow, and, therefore, the succession 
opens atthe date of the death of the widow, and 
also that onthe death of the widow the estate goes 
to the next heir ofthe husband and not of the 
widow. This is the rule of the Hindu Law with 
regard to the nature of the estate inherited by a 
widow in the property of her husband, and it is 
undisputed that the determination of the next heir 
of the deceased husband of the widow takes place 
on the death of the widow; it is, therefore, 
obvious that there is no retrospective application 
of the Act ifthe widow dies after the Act comes 
into force even if the husband had died before 
that. There is no manner of doubt that where a 
person, who would immediately have inherited the 
estate of an intestate Hindu male, but has not 
done so owing tothe existence of a widow, dies 
before the widow, the estate goes to the next heirs 
`of the inale and not to the heirs of guch person, 
Janki Ammal v. Narayanasami Aiyar (6), Moniram 
Kolita v. Keri Kolitant (7) and Nasibul nissa v. 
Ahmad-un-nissa (8), relied on. 


F. O. A. from the decree of the Sub- 
Judge, lst Class, Lahore, dated June 26, 
1934. 


Messrs. Achhru Ram and Indar Deo, for 
the Appellant. 

Messrs. Badri Das, Tirath Ram and 
Jagannath Aggarwal, for the Respondents. 

Jai Lal, J—The pedigree of the par- 
ties is printed at p. 39 of the paper book. 
In 1905 there was a division of joint family 
property among the five sons of Lala 
Shambhu Das who, it appears, were mem- 
bers of a joint Hindu family; but one 
question ultimately to be decided in this 
litigation is whether the two brothers Parma 
Nand and Devki Nand continued to be 
joint or were separate. Devki died in 1912 
and Parma Nand in 1922. Devki Nand 
left a son Dewan Chand, who died in 1918, 
leaving a widow, Musammat Shivan Devi 
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and a sister Shrimati Shakuntla Devi, Parma 
Nand left a son, Keshwa Nand, who died 
a couple of years ago. In 19z4 a suit was 
instituted by Musammat _ Shivan Devi 
against Keshwa Nand in forma pauperis 
for recovery of the ‘estate of her nusband 
Dewan Chand. But before the parties wert 
to trial, the suit was withdrawn, and, on the 
same day, i. e., October 16, 1924, an award, 
said to have been made by some arbitra- 
tors appointed by the parties, was filed in 
Court and a decree granted by the Court 
in accordance therewith. In ‘this award it 
was apparently held that Parma Nand and 
Devki Nand and his son Dewan Chand 
were joint and, therefore, on the death 
of Dewan Chand his interest in the joint 
property went by survivorship to Parma 
Nandand, on the death of the latter, the 
whole property: went to Keshwa Nand, 
and consequently that Musammat Shivan 
Devi was entitled only to maintenance 
which was fixed at Rs. 160 a month. At- 
tempts were made by some of the des- 
cendants of the other brothers of Devki 
Nand to have this decree set aside, and 
also by Musammat Shivan Devi; in the 
meantime the suit outof which this appeal 
has arisen was instituted by Musammat 
Shakuntla Devi for a declaration that the 
property in the hands of Dewan Chand 
was his separate property because he, was 
not a member of a joint Hindu family with 
Parma Nand and Keshwa Nand, and there- 
fore, that it did not go to Keshwa Nand by 
survivorship, and consequently that after 
the death of Musammai Shivan Devi she, Mu- 
sammat Shakuntla Devi, was entitled to 
succeed to the estate of Dewan Chand as 
his sister,and the award and the decree 
were not binding on her and would not 
affect her reversionary rights. 

This suit has been dismissed by the trial 
Judge on the ground that the plaintiff 
has no locus standi to maintain it 
because according to the Mitaksbara Law 
as administered in this Province, she is not 
an heir to the estate of Dewan Chand 
after the death of his widow Musammat 
Shivan Devi. Consequently this appeal has 
‘been presented by Musammat Shakunitla 
Devi. It is true that according to the Mitak- 
shara Law as originally administered in 
this Province, a sister was not recognised 
as oneof the sapinda heirs to the estate 
of her brother, but the Indian Legislature 
hes introduced a change in this respect 
by engcting the Hindu Law of Inheritance 
(Amendment Act), Act IL of 1929, which 
çame into force on February 21, 1929, 
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The learned trial Judge, however, has 
declined to apply this Act inthe present 
case, because in his opinion it governs 
the succession to the estate of those males 
only who are governed by the law of 
1 asi and who died after February 21, 
1929. 

It is contended on behalf of the appel- 
iant that the view of the learned Subordi- 
nate Judge is erroneous and that the appel- 


‘lant is entitled to the benefit of the provi- 


sions of the Act which applies to all cases 
in which succession tothe estate ofa de- 
ceased male governed by the law of Mitak- 
shara will open out after the Act came 
into force. In other words, it is contend- 
ed that the Act also applies to all cases 
where such a male had died before the 
date on which it came into force but his 
estate was held by a female heir, such as 
the widow, who was alive on such date, 
There has been some conflict on the ques- 
tion involved. It was held by a Division 
Bench of this Gourt in Shiv Das v. Nand 
Lal (1), that Act H of 1929, applied to the 
case of a person who had died before it 
came into force, if his widow, who had 
inherited his estate, was alive at the time, 
There is, however, no discussion of the sub- 
ject and it appears that there was no con- 
test on it before the learned Judges. ‘I'he 
same view was taken by the learned Chief 
Justice of the Patna High Court in Chulhan 
Barai v. Akli Baraini (2). The learned 
Chief Justice discussed the matter in all 
its aspects and concurred with the view 
taken by this Court in the case mentioned 
above, and differed from the contrary 
decision of the Madras High Cours in 
Krishnan Chettiar v. Manikammal (3). 
The Allahabad High Court in Bandhan 
Singh v. Daulaia Kuar (4), also applied the 
provisions of Act II of 1929 to acase in 
which the circumstances were analogous to 
those of this case. There is, however, no dis- 
cussion of the matter. In Janki v. Sattan (5), 
a learned Judge in Chambers of this Court 
expressed the same opinion as in Krishnan 
Cheitiar v. Manikammal (3). His attention 


(1) 13 Lah. 178; 138 Ind. Cas, 291; A I R1932 


ie 361; 33 P L R 423; Ind. Rul. (1939) Lah; 
5: 


4. 
(2) A IR 1934 Pat. 324; 150 Ind. Cas. ; 
pËr 707; 1 R P 68. ies ink 

(3) 57M 718; 147 Ind. Cas. 1139; A I R 1934 Mad; 
138; 66 ML J70; (1933) M W N 1404: 39 LW 73, 
6 RM417. : 

(4) AIR 1935 All. 152; 138 Ind. Cas. 389; (1932) 
A LJ 384; Ind. Rul. (1952) All, 409. 
(5) A IR 1933 Lah, 777; 146 Ind, Cas, 511; 34 D 
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“however, does not appear to have been 
drawn to the decision of the Division 
Bench in Shiv Das v Nand Lal (1), nor is 
there any discussion of the question in his 
judgment. Moreover, his judgment is 
subject toa Letters Patent appeal which 
is also before us, and will be disposed of 
by this judgment. Now Act ILof 1929 is 
expressed to apply to persons who 

“but for the passing’of this Act, would have besn 


subject to the law of Mitakshara in respect of the 
provisions herein enacted,” 


and 


In s 2 it is provided that a son’s 
daughter, daughter's daughter, sister, and 
sister's son shall, in the order so specified, 
be entitled torank in the order of succes- 
sion next after a father's father and before 
a father's brother. The order of succession 
to which this amendment has been made 
is reproduced on p. 31, s. 43 of Mulla’s 
Hindu Law, Edn. 7. AsI have already stated, 
but forthe passing of this Act,a sister 
would not be recognised as an heir under 
the law of Mitakshara, but the Act has 
conferred upon her s status to inherit the 
estate of her brother in the order specified, 
and there is no dispute that if the Act 
governs the succession in this case, then 
Shrimati Shakuntla Devi would be entitled 
to inherit the property of Dewan Chand 
after the death of Musammat Shivan Devi. 
With one exception the arguments of the 
learned Counsel, who contested the appli- 
cation of the Act, followed the lines of the 
reasons given by the learned Judges of the 
Madras High Court in Krishnan Chettiar v. 
Manikammal (3). It would, therefore, be 
convenient at this stage to consider that 
judgment. Two main reasons are given 
ing the learned Judges of the Madras High 
Court in support of their conclusion. The 
first is that in the preamble of the Act the 
use of the words “dying intestate” clearly 
indicates thatthe Act was intended to be 
applied to the property of such males only 
who might die afterthe Act came into 
force. ‘lhe preamble .of the Act is: 

“Whereas itis expedient to alter the order in 
which certain heirs of Hindu male dying intestate 
are entitled to succeed to his estate, it is hereby 


enacted as follows.” h 
The learned Judges also took into con- 


sideration the changes effected by the 
Select Committee in the Bill as introduced 
in the Legislative Assembly. Assuming 
that the Act as now passed is ambiguous 
and, therefore, itis permissble to refer to 
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the preamble and tothe changes effected 
in the original Bill by the Select Commit- 
tee, still, in my opinion, the use in the 
preamble of the expression “dying intes- 
tate” does nak lend support to the conclu- 
sion that the Act applies to the estate of 
only those “who shall bereafter die intestate.” 
After giving my careful consideration to the 
matter, I am of opinion that the expression 
“dying intestate’ has no reference and was 
not intended to have any reference, to the 
time of the death of the Hindu male ; itis a 
mere description of the status of any deceas- 
ed. It is used to signify that the lawis intend- 
ed to be modified in respect of the estates 
only of those Hindu males whohave died or 
may die intestate. Tho “intention of the 
Legislature is to prevent the application of 
the Act to case of testamentary succession, 
i.e. to property “not disposed of by will” 
The operative part of the Act uses no such 
expression. The preamble, therefore, does 
not lead tothe conclusion that the Act is 
intended to govern the cases of inheritance 
to property of only those males who had 
already died when it came into force. The 
question must, therefore, be decided with 
reference tothe operative parts of the Act 
and the principles of Hindu Law. 

The changes made to the Bill in the 
Select Committee also do not indicate that 
the Act was made applicable only to the 
estates of persons who die subsequent to 
the word 
“deceased” was used before “Hindu dying 
intestate,” but it was omitted in the 
This appears to ‘have 
been done purely witha view to remove 
a defect in drafting and not to alter the 
original meaning of the preamble. The 
Bill as originally drafted was expressed to 
apply to the case of property of Hindus 
“to which succession opens after July 31, 
1928.” The Select Committee omitted the 
reference to the cate on which succession 
opens onthe ground that it was unneces- 
sary toassign retrospective effect to the 
provisions by the Bill or to defer the coming 
into operation thereof. The Bill was passed 
into law early in 1929 and, therefore, if 
the provision as toits application of cases 
where succession opened after July 
31, 1928, hed been retained, it would have 
operated retrospectively to cases in which 
succession opened between that date and 
the date of coming into force of the Act,’ 
and it is this contingency that the Select 
Committee intended to avoid. The Com- 
mittee did not wish to defer the -coming 


‘into operation of the Act. Therefore ` it 


wé. 
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must be assumed that the Bill as amend- 
ed was intended to apply to cases where 
the succession opsned on or after the 
date on which the Act might come into 
force. i 

The second ground has reference to the 
cardinal rule relating tothe interpretation 
of statutes that unless expressly provided 
therein, a statute cannot be made to have 
retrospective effect. It was remarked that 
as ihere is no such express provision in 
Act IT of 1929, the application of the Act 
to a case like the present would infringe 
the above rule of the interpretation of 
statutes. But I venture to remark that 
the learned Judges took for granted what 
they had to decide in the case. The 
question whether the application of the 
Act toa case like the present involves iis 
application retrospectively depends on 
whether the inheritance in fevour of the 
persons mentioned in s. 2 of the Act 
and on whom the right has for the first 
time been conferred, must be deemed to 
open out on the death of the male or on 
the death of the life estate holder; in 
other words whether the estate of s male 
who dies Jeaving a widow vests in the 
“next full heir,” if I may use that ex- 
pression, on the death of the male or of 
the widow. The answer to ‘ the question 
involves an examination of the provisions 
of the Hindu Law as to the nature of the 
estate held by a female heir, such as a 
widow, in succession to a male, and of 
the question whether the “next full heir’ 
inherits the estate of the male or the 
estate of the female who has immediately 
succeeded the latter. The matter ig, in 
my opinion, concluded by the decision of 
their Lordships of the Privy Council in 
Janki Ammal v. Narayanasami Aiyar (6), 
where Lord Shaw in delivering the judg- 
ment of their Lordships observed : 

“The rule of ths Hindu Law with regard to the 
nature of the widow's estate may have been subject 
to various forms of expression, but in substance 
it is not doubtful. Her right is of the nature of 
a right of property; her position is that of owner, 
her powers in that character are, however, limited, 
but to use the familiar language of Mayne's Hindu 
Law, para. 625, page 870, sə long as she is alive, 
no one has any vested interest in the “succession”, 
and also that the reversionary heir, although only 
those contingent interesis which are differentiated 
little, if at all, from a spes successionis is recognis~ 
ed by Court of Law as having aright to demand 
that the estate be kept free from waste and free 
from danger during its enjoyment by the widow 
or other owner for life. But such an heir doas so 

(6) 39 M 631; 37 Ind, Cas. 161; AI R1916 P G 
117; 43 I A207; 296 MLT 168; 31 M L J 995; 14 
A L.J 997; (1916) 2 M W N 188; 20 G W N 188; 
18 Bom, L R856; 240 LJ 309; 4 L W 530 (P 0). 
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in a representative capacity as the question to whom 
the estate shall ultimately go shall be determined 
at the proper time.” ; re , , 

In Moniram Koliav. Keri Kolitani (7), 
their Lordships had previously stated: _ 

“According to Hindu Law, a widow who succeeds 
to the estate of her husband in default of male issue, 
whetner she succeeds by inheritance or by survivor- 
ship, dogs not take a mere life-sstate in the property. 
The whole estate is, for the time, vested in her; 
though in some respects for only a «qualified 
interest. Her estate is an ancmalous one, and has h 
been compared to that of atenant-in-tail. It would 
perhaps be more correct to say that she holds an 
estate of inheritance to herself and the heirs cf 
her husband. But whatever her estate is, it is 
clear that until the termination of it, it is im- 
possible to say who are the persons who will be 
entitled to succeed as heirs to her husband. The 
succession does nət open to the heirs of the husband 
until the termination of the widow's estate. Upon 
the termination of that estate the property descends 
to these who would have been the heirs of the 
husband if he had lived up to and died at the 
moment of her death.” : 7 

See elso Nasibul-nisa v. Ahmad-un-nissa 
(8), at page 388*. It would thus be observed 
that inheritance is never in abeyance and 
reversionary heirs have no vested interest 
in the estate, bécause the husband's life 
is assumed.to continue in the person of 
ths widow, and, therefore, the sticcession 
opens at the date of the death of the 
widow, and aiso that on the death 
of the widow the estate goes to the next 
heir of the husband and not of the widow. 
This is the rule of the Hindu Law with 
regard to the nature of the estate inherited 
by a widow in the property of her husband, 
and it is undisputed that the determina- 
tion of the next heir of the deceased 
husband of the widow takes place on the 
death of the widow; it is, therefore, obvious 


that there is no retrospective applica- 
tion of the Act if ths widow dies 
after the Act comes into force 


even if the husband had died before that. 
There is no manner of doubt that where 
a person, woo would immediately have in- 
herited the estate of an intestate Hindu 
male, but has not done so owing to the 
exisiénce of a widow, dies before the widow, 
the estaie goes to the next heirs of the 
male and not to the heirs of such person. 
For instance, ifa Hindu male dies leaving 
a widow, a brother and a nephew, the estate 
would ordinarily go to the brother after the 
death of the widow; but if the brother dies 
childless before the widow the nephew will 
inherit the estate, though otherwise he 

(7) 5 C 776; 6 CL R322;7 LA 115; 4Sar. 103 


P ‘2 Lah. 383; 66 Ind. Cas. 49l; A I R 1921 Lah, 
85. 
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would have been excluded by the brother, 
and the heirs of the brother would not 
inherit it. If, however, the brother leaves 
sons they would inherit as nephews along 
with the othér nephew of the deceased hus- 
band of the widow. But the learned Coun- 
sel contends that though itis true that the 
selection of the next heir must take place 
out of the persons who may be alive on the 
death of the widow and who would have 
succeeded to the estate if the husband had 
died on the date of the death of the widow, 
(the law according to which the selection 
should be made should be the law which 
was in force on the date of the death of 
the husband and not of the widow). They, 
however, take no account of the legal fiction 
that (when selecting the next heit, it must 
be assumed that the husband has lived up to 
the death of his widow). There is absolutely 
no logic in the contention that in a case like 
this for one purpose the husband should be 
deemed to have lived up to the death of the 
widow and for the other up to his natural 
death. . 

Realising that this interpretation of the 
law would lead to some practical difficulties 
one learned Counsel suggested an ingenious 
way out of them. He suggested that the 
Act should apply only to the first succession 
tq the property ofa male governed by the 
Mitakshara law who had died after the 
Act came into force and that the next succes- 
sion should always be according to the law 
of Mitakshara unaffected by Act II of 1999, 
He illustrated his contention b y stating 
that if a male governed by the law of 
Mitakshara dies after February 2], 1929, 
leaving say, a widow anda sister, the widow 
would succeed but after her the next heir 
would be from ameng the heirs originally 
recognised by the Mitakshara law and that 
the sister would not inherit under any cir- 
cumstances and also that if such a male 
dies leaving no nearer heirs than a sister, 
according io the Mitakshara law as amended 
by the Act, then the sister would 
inherit, but if after the death of the sister 
there is a sister's son and a father’s brother, 
then the father’s brother would inherit the 
Property and not the sister’s son. I am 
unable to accept this contention; it is not 
supported by anything in the Act nor by 
any sound principle. The weight of author- 
ity is ogainst the Madras view and the 
reasons given by the learned Judge of that 
‘Court in support of their conclusion are not, 
if I may say so with great respect, sound. 
‘In my opinion the conclusion ‘of this Court 
in Shiv Dass v. Nand Lal (1), is the correct 


one and Act H of 1929 applies to the estates 
of those Hindu males who have died intestate 
before the Act came into force if their 
estate vested in a life estate holder who was 
alive on February 21, 1929. 

I would, therefore, hold that, in the pre- 
sent case, Musammat Shakuntla Devi is by 
virtue of Act IL of 1929 entitled to inherit . 
the estate of her brother Dewan: Chand if 
if she survives his widow Musammat Shivan 
Devi, and is consequently entitled to main- 
tain this suit. I would, therefore, accept 
this appeal and setting aside the decree 
of the learned trial Judge, would remand 
the case to him with direction to -proceed 
with the trial of the suit in accordance with 
law. Court-fee on the memorandum of 
appeal shall be refunded to the appellant 
but the other costs will abide the result. 
It was mentioned by the respondent's 
Counsel that there ere other objections to 
the competency of the appellant to maintain 
the suit. This judgment merely disposes 
of the one objection mentioned above and 
if there are any other objections and have 
been properly raised before the trial Court, 
it will be for that Court to decide them. 

Sale, J.—I agree. 

N. Appzal accepted. 
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In the matter of J. McIVER anv H. 
HADOW or HUSON TOD & Co. 
versus 
K. V. AL. Ru. ALAGAPPA CHETTIAR— 
PETITIONING CREDITOR 

Presidency Towns Insolvency Act (III of 1909), 
ss, 13 (4-6), 51—‘Other sufficient cause’ in s. 13 
(4-b)—Interpretation—Discretion under s. 13 ({-b)— 
When can be used in favour of debtors—Insolvency 
—Act of insolvency—Deed of assignment to creditors 
—EEstoppet, tf operates against creditor party to deed 
—Creditor, if bound to take uction immediately on 
hearing about act of insolvensy—Facts under s. 13 
(2) made out—Onus of proof—Motive of petitioning 
creditor, if material. ‘ ; 

Tha Presidency Towns Insolvency Act is basad 
on the Waglish Bankruptcy Act and the words 
‘other sufficient cause’ in s. 13 (4-b), Presidency 
Towns Insolvency Act; should not be canstrusd as 
cjusdem generis in relation to the earlier part _of 
the s2ction, The widest possible interpretation 
should be put on tha words. Hz parte Dixon (1), 
relied on. MAA : 

Where a creditor's petition for adjudication is 
filed, the judicial discretion can be used in‘favour 
of debtors only on the principle of estoppel and 
on fraudulent or improper conduct on the part of 
the petitioning creditor. - 
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A creditor who is a party ‘to, or privy to, a 
deed of assignment to creditors cannot rely upcn 
the execution of that deed asan act of pbankruptey, 
although he may rely on an independent act of 
bankruptcy. Rukmont Amal v. Rg jagopala Iyer (2), 
In re Mills (3), In re Sunderlan (J) and Inre a 
Debtor (5), relied on. 

Creditors, who after hearing a statement of in- 
ability to pay debts do not press their bankruptey 
rights but accept a portion of their just dues and 
do not interfere with the carrying cn of the debtor's 
business, are not in the same position as creditors 
who by a written document, which is at best a 
technical fraud, deliberately plan to administer the 
debtor's estate not in bankruptcy but by a special 
private arrangement all tha assets being put into 
a pool. The former are not estopped from relying 
on the act of insolvency of the debtor. 

[Qase-law discussed.] 

_ Under s. 51 of the Act, a period of three months 
is given within which a petition may be filed, 
The creditor is not bound immediately an act of 
insolvency comes to his knowledge to take action. 
. This is clearly a beneficient provision as it gives 
time for reflection and possibly for the debtor to 
restore his ‘position gua the creditors, 
- When the necessary facts under s. 13 (2) have 
been made out, the petitioning creditor is entitled 
_+, to an order and that it is forths debtor to satisfy 
`- the Court that that right should be taken away 
+ under gs, 13. (4-b). When a creditor is entitled to 
“file a bankruptcy pətition, his motive in doing so 
is immaterial, 

Messrs. V. V. Srinivasa Ayyangar end 
C. S. Venkatachari, for the Petitioning 
Creditor. - 

Mr. Nugent Grant, for the Debtors. 

.Order.—This is a petition to adjudicate 
as insolvents Mr. J. McIver and Mr. Hadow, 
who carry on business as pariners under the 

. name of Huson, Tod & Co., Stockbrokers, in 
Madras. The petition alleges that the 
debtors owed the petitioner on May 25, of 
this year Rs. 1,32,915-10-11, of which a pay- 
ment of Rs. 33,338-14-9 had been made 
leaving on the date of the petition a balance 
of Rs. 99,686-12-2 due. It is convenient to 

_ State at this stage thetit is not denied by 
the debtors that this amount is due to the 
petitioner. The acts of bankruptcy upon 
which the petition is laid are three in num- 
ber. Paragraph ll of ihe petition alleges 

| & preferential payment in favour of Mr. 
J. W. Macfarlane of Rs. 4,062 on May 3,. 
1935, and a similar preferential payment of 

l Rs. 24,986 to Mr. W. H. Warren on May 9, 
1935. With regard to this latter ayment 
it was stated from ihe Bar by Mr. Grant 
that it was paid to Mr. Warren not in his 
personal capacity, but as the representative 
of a missionary trust, Though not strictly 
relevant, Iregret that this matter was not 
cleared up in evidence, because although 
payment to à missionary trust may be as 
much *a preferential payment as to an 
individual, a transaction loses much of the 


. that there were such losses. 
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sinister aspect ascribed to it by the peti- 
tioner, if instead of being a payment to an 


- individual of the same nationality as was 


stressed, it was in fact payment to a mission- 
ary society who are not presumably apply- 
ing their funds for the purpose of convert- 
ing Europeans. The other ground is a 
notice to creditors within the meaning of 
sub-s. (g) s. 9, Presidency Towns Insolvency 
Act, given at a meeting held on May 22, 
1935. . 

The debtors resist this petition and the 
grounds for their resistance will appear 
froman examination of the history of the 
case. It is common ground thatin March and 
April of this year, this firm became heavily 
involved and at least by the beginning of 
May they were quite unable to meet their 
obligations. I would at this stage state 
that I have not investigated the cause of 
the firm's losses. I have not endeavoured 
to assign the blame therefor, to any indivi- 
dual because in my view it is totally irrele- 
vant for the purpose of this application to 
decide the cause of the debtor's losses. It 
is sufficient for the purposes of this case 
It may be that 
in other litigation in other Courts, these 
matters will be investigated at the instance 
of persons interested, and it is indeed evi- 
dent that one civil suit at least has been 
filed which will, presumably involve the 
investigation of all the surrounding circum- 
Stances, end since the greater part of this 
judgment was written, it seems that an 
inquiry in a Criminel Court will follow. 
Suffice it then to say that in May the firm 
of Huson Tod & Oo. were unable to pay 
their debts, and Mr. McIver, as he states 
in his affidavit, cabled to his partner, Mr. 
Hadow, who very shortly before had gone 
to England on leave. Mr. Hadow immedi- 
ately returned to Madras by aeroplane and 
he arrived on May 20. The debtor's Solici- 
tors were Messrs. King and Partridge, and 
Mr. W. H. Sell of that firm hes virtually 
represented, with the occasionel assistance 
of Counsel, the debtors throughout these 
proceedings. Mr. Sell summoned a meet- 
ing of the creditors on May 22, at which 
Mr. Nugent Grant was present. What 
happened at that time is fortunately record- 
ed in writing. Mr. K. S. Krishnaswami 
Jyengar, who is è creditor for a very large 
sum, made a note which is marked Ex. I in 
this case and which is accepted as substan- 
tially accurate. 

At that meeting Mr. Grant stated that 
the firm was unable to pay its debts and 
that it was open to the creditors to have 
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the firm adjudicated, or the firm itself 


would, if the creditors preferred, apply _ 


to be adjudicated. The liabilities were 
slated to be 7 lakhs of rupees, and the 
lirm’s assets were said to be ander Rs. 25,000. 
Mr, Grant pointed out that: 

“the partners of the firm were anxious to do their 
honest best and that in order to inspire confidence 
among the creditors he made a suggestion that a 
small committee of creditors might co-operate with 
Messrs, King and Partridge and himself in seeing 
that all that could be done was being properly done 
and nothing left undone.” 


What were called the ‘difficulties’ in 
the administration of affairs through the 
Official Assignee were mentioned and the 
advantage of saving the Official Assignee’s 
commission emphasised. A hint of the 
possibility of suing successfully third parties 
was given and an indication that those 
suits were likely to be successful conveyed. 
But Mr. Grant 

“did not ask the creditors to make up their mind 
there and then, but said that it was for them to 
consider and take whatever action they thought 
best.” 

And so the meeting broke up, and the 
creditors left to reflect.on their position. It 
isclear—and no one suggests otherwise— 
that on May 22, the creditors never bound 
themselves to anything. Nothing further 
happened until May 29. On May 29, a 
second meeting was held in response to a 
notice sent out by Messrs. King and Part- 
ridge on the 28th, and it is of the utmost 
importance to examine with care what 
happened at this meeting. Mr. Sell was 
able to tell the creditors that Mr. Hadow 
had furnished full details of his personal 
fortune which “on an approximate valuation 
came to Rs. 1,73,000 odd” (£12,700 or so) in 
the form of securities. These securities, 
said Mr. Sell, would be converted into 
money es quickly as possible. Mr. Melver's 
personal property was stated to consist of 
two life policies only payable after the 
death of the assured. Taking into account 
a charge, their surrender value might be 
£1,000. It wes propcsed to pay four annas 
in the rupee as soon as may be, but Mr. Sell- 
stated that it was impossible to do this with 
prosecutions pending or to be instituted 
against Mr. McIver. Mr. Sell. said that if 
such prosectticus went on he would immedi- 
ately get the firm adjudicated because with 
prosecutions hanging over their heads ihe 
partners could not devote their attention to 
the conversion of the securiiies or the carry- 
~ ing onof the business. IT-agree that it is 
`- difficult for a man to carry on business 
efficiently with a criminal prosecution pend- 
ing, but I do not see why a ‘criminal 
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prosecution should prevent anybody selling 
their shares. It is effected by the simple 
process of instructing a broker to sell them, 
and handing,him over the relative securities, 
Mr. Hadow was not being prosecuted. This, 
however, is not of importance. What is of 
importance and what must be borne in mind 
is that Mr. Sell's interest then, as stated by 
Mr. K. S. Krishnaswami Iyengar and 
admitied by Mr. Sell, was to disperse the 
cloud of criminal prosecution. There was 
such a cloud on May 14. Rao Bahadur 
Soora Lakshmeyya Chetti had launched 
criminal proceedings against Mr. Mclver 
and Mr. K. S. Narasimhachari, and another 
creditor, Mr. Balakrishnan, was obviously 
contemplating criminal proceedings. 

The payment to Mr. Macfarlane and the 
payment, as I will so describe it, to Mr: 
Warren, were dissussed and apparently 
made the subject of unfavourable com- 
ment: 

“Mr. Balakrishnan asked whether after the pay- 
ment of the four annas the partners could under- 
take to pay six pies at least per month inorder to 
make further payments available to the creditors. It 
was not the intention to accept the four annas 
in full settlement of the entire claim and the rights 


and remedies in respect of the balance due remained 
open to the creditors,” 


That, according to Mr, Krishnaswami 
Iyengar, is what Mr. Sell said. I propose 
to set out verbatim a part of Mr. K. S. 
Krishnaswami Iyengai’s statement in Ex, 2 
as itis of the greatest importance and it is 
quite evident thet the meeting of June 29, 
ended on this note. 

“Mr. Krishnaswami Iyengar 
explained that he was taking the four annas with- 
out commitment of any kind. If further information 
or disclosures should happen to be made, he was 
going to keep his powder dry and he was not bind- 
ing himself not to take such steps as further infor- 
mation might incline him to take. He suggested 
that none of the other creditors need be under the 
apprehension that by taking this four ‘annas they 
or any of them were jeopardising their rights and 
remedies in ony way against the firm or the 
individual members thereof, but as matters stood, 
it was not possible to take any definite step and 
accordingly he was agreeable to take the four annas 
offered.” 

Ithink it is possible by reading those 
words to understand what was in the mind 
at least of Mr. Krishnaswemi Iyengar, and, 
I think, also of the other creditors who were, 
I gather, ready to take a lead from him— 
naturally so. Mr. Krishnaswami Iyengar 
was anxious that all attempts should be 
made to effect economies in the establish- 
ment charges and there should be no more 
preferential payments. There is „one fur- 
ther matter. It was emphasised that the 
expenses of running the business should 
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not exceed the income made by the firm 
and the partners should not be permitted 
to make drawings in their old way. Mr. Sell 
answered that the drawings Qf course would 
not be on the old scale, but emphasising 
that the partners could not be penniless 
suggested thet Rs. 750 for each of them 
might be a fair figure. Mr. Sell said he 
would ask the committee to look into the 
accounts and be in constant touch with the 
current business of the firm to satisfy 
themselves that everything was in order. 
In Mr. Sell’s own words in evidence, they 
were to be “watchdogs.” This of course 
was the commiitee that had been referred 
to atthe meeting of May 22. Finally Mr. 
Alagappa Chetti, the petitioner in this case, 
Mr. Balakrishnan and Mr. Kissendoss, were 
appointed to constitute the committec. Now 
on the proceedings at that meeting is found- 
eda part of the debtors' case. They allege 
that apart from the legal consequences 
there was & definite agreement on that day 
which precludes the petitioner from bring- 
ing in these proceedings. The suggested 
agreement, as I understand it, is as was 
put by Mr. Grant to Mr. Krishnaswami 
Iyengar, namely, that in consideration of 
the creditors getting: four annas in. the 
rupee they agreed to allow the business to 
goon, but subject to certain safeguards, 
which were: (1) that all attempts should be 
made to effect economies in the establish- 
ment charges, and (2) that no further pay- 
ments of the kind made to Mr. Macfarlane 
or to-Mr. Warren or indeed any payments 
lo any creditors of the firm should be made. 
There is a further definite allegation, 
namely that on June 15, a payment of 
Rs. 33,338-14-9 representing fuur annas in 
the rupee was made to the petitioner Mr. 
Alagappa Chetti, on the terms that he was 
not to take any action against the debtors 
for the space of three months. Out of: these 
contentions arise questions both of fact and 
of law. 

Three witnesses have given evidence: 
Mr. Sell on behalf of the debtors, the peti- 
tioner himself, Mr. Alagappa Chetti, and 
Mr. K. 9. Krishnaswani Iyengar, the Gov- 
ernment Pleader, and a well known and 
respected member of the Bar. (His Lord- 
ship then considered the evidence and held 
that there was no contract between the 
petitioner and the debtors at the time the 
amount was paid and then continued.) 
When the argumenis are analysed there 
are really two legal positions taken up 
by the debtors in this case although in 
the course of argument they have become 
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intermingled. The first is that the credi- 
tors are estopped from relying on the 
acts of insolvency pleaded; secondly, that 
by resson of the conduct of the petitioner 
I should, under s. 13 (4-b), Presidency Towns 
Insolvency Act, dismiss this petition. That 
section reads as follows : 

“The Court shall dismiss the petition if the 
debtor appears and satisflesthe Court that he is able 
to pay his debts or that he has not committed an 
act of insolvency or that for other sufficient cuuse 
no order ought to be made.” 

Mr. Srinivasa Iyengar has argued that 
‘oher sufficient cause’ should be construed 
ejusdem genzris in relation to the earlier 
part of the section. I am unable to take 
that view. The Presidency Towns Insol- 
vency Actis based on the English Benk- 
ruptey Act and Iam inclined to follow the 
construction put upm those .words by 
English Couris. It will be seen from 
Ex parte Dixon (1), that Baggallay, L. J., 
puts the wides: possible interpretation on the 
words ‘sufficient cause’ Iam asked to make 
a distinction here because the words are 
“other sufficient cause,” but I think the 
English and the Indian statutes have the 
same meaning end intention. 


Now on what facts is this plea of estoppel 
based ? It is based on this: that the peti- 
tioner with full knowledge of an actof 
insolvency received a parl-payment and 
allowed the debtors to carry .on business, 
even becoming a member of a committee of 
inspection. There is no decision on facts 
similar to these, but Mr. Grant argues that 
on the analogy of the English decisions, 
which are unquestionably accepted in India: 
see Rukmani Ammal v. Rajagopala Iyer (2), 
his plea of estoppel is good, I will shortly 
summarise those cases. It is settled law 
that a creditor whois a party to, or privy 
to, « deed of assignment to creditors can- 
not rely upon the execution of that deed 
as an act of bankruptcy, although he may 
rely on an independentact of bankruptey. 
That position was accepted in In re Mills (3), 
In re Sunderland (4) and In re a Debtor (5). 
The latter case holds that the recognition 
of the deed would preclude æ petitioning 
creditor from relying on it asen act of 
bankruptcy. In order to appreciate what 


(1) (1881) 13 Q BD 118; 50 LJ Oh. 769; 10 L T 414; 
32 W R 837; 1 Morrell 98. 

(2) 48 M 294; 8t Ind. Cas. 281; A I R 1924 Mad. 
839; 47 M L J 495; (1924) M WON 813; 20 L W 681. 

(3) (1908) 1 K B 389; 75 LJ K B 247; 91 LT 41; 64 
W R 322; 13 Manson 9. ee 

(4) (1911) 2 K B 658; 80 L J K B 825; 105 L T 233; 
18 Manson 123; 55 8 J 568; 27 T L R 454. 

(5) (1924) 94 L J Oh. 42. 
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underlies these decisions it is necessary to 
examine the old case law. The position is 
summarised in the case of In re Stray (6). 
There Lord Cairns explained it ag 
follows : 

“It is well settled by a 
which the case of Ex parte 
tioned as the last, thata cr 
or privy to adeed of the 
the statute, or who 
which would be 


series of authorities, of 
Alsop (7), may be men- 
editor, who is a party 
description mentioned in 
has acted in any way 
wi equivalent to an assent, 
recognition cr approval of the deed, cannot al- 
lege that the execution cf the deed isan act of 
bankruptcy,” 

I apprehend that the principle upon which 
those cases (the authority of which cannot 
now be questioned) have gone is this: that 
inasmuch.as, under the statute the petition- 
ing-creditor is obliged to allege that ihe 
actin question is a fraudulent act, any 
person who has been a participator or sharer 
in the fraud eannot be heard to claim any 
benefit or advantage from the act. This is 
what a distinguished bankruptey practitioner, 
Mr. Muir Mackenzie, describes in his argu- 
ment in In re Hawley (8), at 43* as ‘the 
peculiar doctrine’ of estoppel by recogni- 
tion, and in that cese Vaughan Williams, 
J., points out that there need not be fraud 
in fact proved but merely fraud in law. I 
am unable to see how those cases assist the 
debtors. They all rest on the fact that the 
debtors executed a deed of assignment, a 
document void against creditors, to which 
tLe petitioning creditors were parties or 
privies and that such creditors were estop- 
ped from going behind their express or im- 
plied assent. There is of course no estoppel 
against non-assenting creditors, the theory 
being that it isin fraud of them that the 
assignment has been made. In the case of 
the partners in Messrs. Huson Tod no deed 
of assignment has been executed : indeed a, 
very lerge sum remained in the fim is 
capitel. The act of insolvency on whieh this 
petition mainly rests is a statement that 
the debicrs were unable to pay their debte. 
I em unable to follow how a creditor cèn 
be privy to a voluntary statement of that 
sort except under very special circum- 
stances, noneof which sre present here. 
A deed of assignment is a legal fraud us 
pointed out in the authorities. A statement 
ofinebilily to pay debts is nothing of ihe 
sort. 

Jt must follow, therefore, that this curi- 

(6) (1867) 2 Ch. 374; 36 LJ K B'7;16 L T 250: 15 
W KR 600. 

(7) ELO) 1 De. G F J289; 29L JK B7 6 Jur 
(Nn. 8.) 282; 1 L T 285; 8 W R106 5 

(8) (1897) 4 Manson 41, 





“Page of (1897) 4 Manson—|Ed.] 
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ous form of estoppel has application only 
to a deed of assignment and cannot afford 
any protection tothe debtors in this case. 
It would indeed be a strange thing that 
Creditors, who after hearing a statement of 
inability to pay debts do not press their 
hankruptey rights but accept a portion of 
their just dues and do not interfere wilh the 
carrying on of the debtor's business, should 
be in the same position as ereditors who by 
a written document, which is at best a 
technical fraud, deliberately plan toad- 
minister the debtors estate not in bank- 
Tuptcy but by a special private arrangement 
all tke assets being put into a pool. No case 
has been quoted to me which takes this 
doctrine to any length approaching this. 
Mr. Grant relied on two cases or rather ob- 
servations in two cases, Inre Sunderland (4) 
to which I have already referred, and Re 
Newbury (9). Both these cases pro- 
ceed on the legal position as enunciated 
in In re Stray (6); butin In re Sunderland 
(4), itis ergued from certain remarks of 
Kennedy, L. J., that there is authority for 
the proposition that a creditor can be 
estopped by being privy to a declaration 
under sab-s. (g), s. 9, Presidency Towns In- 
solvency Act. 

An examination of that case shows that 
the learned Judge took è different view of 
the facts to that taken by the other Lords 
Justices and was prepared to hold that the 
creditors’ conduct was improper, 1, e. that 
there wes sufficient cause under s. 7, 
Bankruptey Act of 1888. In Re Newbury 
(9), ‘the.ecknowledgment of an act of bank- 
ruptey, referred to by Astbury, J., at 
p. 200*, was in fact a deed of assignment 
which takes the debtors’ argument no fur- 
ther. In In re Carr (10), itis clearly indi- 
cated by Wright and Phillimore, JJ., that 
attendance at a meeting and not expressing 
dissent dcesnotestop the cyedilor. And 
the same learned Judges in Rz Day (11), 
point out that whereas in In re Carr (10), 
the delay in fling the petition was unex- 
plained, in the case before them, the agent 
expressly stated that he reserved all his 
tights incleding the right to take bankruptcy 
proceedings end there was no acquiescence 
inany deed of assignment. That is very 
much the position here if one believes, as 
Ido, the evidence of Mr. K.S. Krishna- 
swami Iyengar. Mr. Srinivasa Iyengar re- 
lied on the interesting decision of Ex Parte 

(9) (1924) 95 L J Oh, 199, 

(10) (1902) 85 L T 553, 

(11) (1903) 86 L T 238. 
~*Pa ge of (1924) 95 L. J. Ch.—[Ed] 
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Mendelssuhn (12), affirmed by the House of 
Lords in Mendelssohn v. Ratcliff (13). It 
appears that under ihe London Stock Ex- 
change Rules, the assets o defaulters vest 
in an Official Assignee of the Stock Ex- 
change and the creditors appear to have 
accepted their share under the distribution 
by the Official Assignee. Tt was held that 
such a state of affairs does not place the 
Stock Exchange creditors in ihe same 
position as creditors who have assented toa 
deed of compesition or to disiribution of the 
debtors’ assets under a deed. That being 
so, sbillless doesi it seem to me, can a part 
payment affect the creditors’ rights. I am 
unhesitatingly against Mr, Grant's argu- 
ment with regard to estoppel. It is argued 
that according to Wharton, ‘privy’ means 
‘having a participation or interest or know- 
ledge’ and the creditors were told of the 
suits against the Bank. I do not see how 
the debtors were prejudiced by this and 
ITonly mention this point because it was 
argued. One other point must be noticed. 
Under s. 51 of the Act, a period of three 
months is given within which a petition 
may he filed. The creditor is not bound 
immediately an act of insolvency comes to 
his knowledge to take action. This is clear- 
ly a beneficient provision as it ,gives time 
for reflection and possibly for the debtor 
to restore his position qua the creditors. 

It remains to consider whether in this 
case ‘other sufficient cause’ has been 
shown why no order should be made. 
I think the position is that, when the 
necessary facts under s. 13 (2) have been 
made out, the petitioning creditor is en- 
titled to en order and that it is for the 
debtor to satisfy the Court that that right 
should be taken away under s. 13 (4-b). 
Mr. Grant has rested this part of his 
case largely on the ground that the 
petitioners conduct was such _ that 
I ought to dismiss this petition. He did 
not argue that it is fraudulent within 
the meaning of Rz Shaw (14), but be did 
argue that it was morally dishonest and 
an abuse of the process of the Court and 
that the payment from Mr. Sell was ob- 
tained by a plot. I already found that 
there isno basis for the last suggestion 
and I will repeat that it is beyond my 
comprehension why aman who had been 
promised an uncondilional payment and 
went in that frame of mind to receive it 
should have to plot to get it. 

(12) (£903) 1K B 216. 


TIEN AO 456. - 
14) (1901) 83 L MT 754. 


MCIVER 6 H. HADOW OF HUSON Top & CO. v. ALAGAPPA CHETTIAR (MADR.) 


727 
Now to consider his general conduct, I 
do not understand that anybody suggcsts 
thet he did anything improper before 
June 15. It would have been better it he 
had taken a more active part in the com- 
mittee, but there is nothing improper in 
not doings. I do not suppose that his 
absance was ihe cause of much regret to 
anyone on the debiors’ side. With regard 
to the incident of the 15th L have already 
dealt with it, aad I leave it with this 
comment thal, taking the debtors’ case it is 
clear tome that no condition was attached 
to this payment until the 15th. I am not 
satisfied that Mr. Sell had authority to at- 
tach such a condition if the previous pro- 
mise had been unconditional. I do not 
think there was any sort of agreement. 
The debtors had arranged to pay a quarter 
of their indebtedness and the creditors 
stood on their legal rights. Then it is 
said that Mr. Alagapp2 Chetti behaved 
improperly over the Chartered Bank suit. 
He is, of course, entitled to hold any view 
he thinks fit with respect to any legal 
position, and that cannot be improper con- 
duct. However, it is insinuated that he is 
in some way conspiring with the Chartered 
Bank to frustrate this suit. It must be 
remembered that he has been associated 
for years with the Chartered Bank and, as 
he says, saw Mr. Clarke daily. I think he 
talked far too much with Mr. Clarke who 
must have been much interested, but I do not 
think he gave anything away because I 
do not think he knew anything. It was 
known to Mr. Sell that he was constantly 
at the Chartered Bank because Mr. Sell 
described him as ‘the Bank's ambassador.’ 
Mr. Alagappa Chetty may be wrongheaded 
about this suit. Idonotsay he is, but I 
should require a great deal of proof that he 
deliberately and neccessarily for a consi- 
deration was endeavouring to obstruct it. 
If this suit succeeds, he is liable to get a 
very large sum of Money. 

As tothe abuse of the process of the 
Court, I made a special note of Mr. Grant's 
argument as to tnat. He said that it was 
‘that the eereement had been - broken.’ 
That agreement was the agreement of 
May 29, or alternatively June 15. But I 
have already indicated my views about this 
agreement. Thenit is said on the lines 
of certain remarks of Baggalay, L. J., in 
Ex parte’ Dixon (1), at p. 123*, that 


. there were proceedings pending by means 


be success- 


of which, if the debtor should 
that 


ful, he would obtain ample funds 
*Page of (1884) 13 Q B D.—[Ed.] 
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would enable him to pay his debis. If 
satisfactory material had been put before 
me to show that as far as was pessible to 
see there was an unenswerable suit against 
the Bank or anyone else which would re- 
imburse the estate, I might have thought 
that was ‘sufficient cause’, but I have no 
material before me. It ie true that there 
is the opinion of Counsel, but I should be 
very relnctant to lay down that it was 
sufficient cause for dismissing a petition 
merely because the petitioner had been 
advised that they had a good cause of ac- 
tion. On the other hand if it was a suit 
on a promissory note oreven a suit for 
„personal injuries in a motor accident, it 
might be very easy to satisfy the Court that 
prima facie the suit was bound to suc- 
ceed. [can easily picture a set of facts 
appropriate tothis view. There is.another 
feature of this case which I cannot omit 
to note and that is that as between Mr. 
. Balakrishnan who is owed Rs. 1,50,000 and 
< Mr. Alagappa Chetty who is owed 
Ks. 1,35,000-—I disregard for the moment 
the four anna payment—these two gen- 
tlemen have a very large claim and are en- 
titled to have a considerable say. Then it 
is said that Mr. Alagappa Chetti’s con- 
‘ duct in the manner that he filed this peti- 
-tion is improper and mala fide. Ifhe is 
entitled a file a bankruptcy petition his 
motive in doing so is immaterial, see 


King v. Hendersyn (15), a striking case. - 


The petitioner has been criticised because 
he did not inform Mr. Sell that he was 
filing this petiticn. 1 think that under the 
circumstances he should have done so: but 
there wes no obligation on him to do so in 
law. The explanation of course is that tke 
petilicner was frightened of Mr. Sell and 
preferred ‘fait acecmpli’ to a preliminary 
discussicn which, in his own words, might 
have been Tatal.” Idonot sit here cs on 
arbiter of gcod taste. 

Another reason was urged why I shoud 
use my discretion in this case. It was said 
that inselvency would be most detrimental 
to the suits against ithe banks: end in this 
connection it must be recalled that Mr. 
Sell wes very anxious that the evidence 
should come out for the fust time in these 
suits and for this resson was insistent that 
tLe criminal proceedings should be discon- 
tinued. I infer from this that the evidence 
in the criminal proceeding is likély lo be, 
in palis at least, the same asin the civil 
oe ee expressing an opinion whe- 
ther that reason is gcod it ca, 

i Aa) hoo gcod or bad, it can only 


_ Side trial is very remote. 


now be said that criminal proceedings are 
in fect to go on. Then it is-;said that if 
the frm is dissolved the -clerks—the im- 
portant witnessgs—may ‘not be available. I 
donot think that is necessarily so. The 
fact is that if the creditors want this suit 
to goon, it will go on whether this firm is 
adjudicated or not. Ifon the grounds of 
the suit, I use my discretion in favour of the 
debtors, it will mean that not for a very 
long time will the matter be finally cons 
cluded. A very large sum of money is 
involved. Jt is impossible to shut one’s 
eyes to the fact thattle probability of the 
matter being ccncluded by an Original 
In such matters 
an appeal is usual and a further appeal to 
the Judicial Committee not unusual. The 
idea that three months would see this mat- 
ter settled one way or the other is in my 
opinion optimistic beyond words. The au- 
thorities on what is ‘sufficient cause’ are 
not very helpful, 2s naturally each case 
must be decided on ils special facts, but 
an examination of this shows that under two 
heads only dces the judicial discretion seem 
to have been actually used in favour of 
debtors: (1)on the principle of. estoppel, 
which in several cages has been treated 
as being ‘sufficient or gocd cause’ a blend 
of two different idecs. I Lave referred to 
many of them which deal with the estoppel 
point. (2) Fraudulent or improper conduct 
on the part of ihe petitioning creditor, Mr. 
Grant relied strongly on a decision of Ghese, 
J., in Ex Parte Harsukh Das Balkissen Das 
(16), and emphasised that jurisdiction in 
bankruptcy is entirely discretionary. My 
only comment is that on the facts in that 
case which revealed spiteful and indeed 
morally dishonest conduct on the part of 
the ereditor, I should, had it come before 
me, have used my discretion in exactly 
the same way cs did Ghose, J., who des- 
cribed the petitioner's conduct as vexatious 
and oppressive and an ahuse of the pro- 
cess of the Court. But that case is not this 
case. : 

There remains tLe question of the pre- 
ferential payments, with which 1 can deal 
very shortly. I do not think that these 
were preferential payments has been proved 
before me. I think it is evident that Mr. 
Srinivasa Tyengar really relied on the 
statement of May 22. The only evidence 
before me is the fact of such payments: 
but Mr. Sell has said that with regard to 
Mr. Warren’s money it was paid on the 
Ma 39 C L J 512; 83 Ind. Cas, 941; AT R 1924 ‘Oal. 

4. i 


1936 


advice of Counsel on the ground that it 
was trust- money. Similarly with regard to 
the payment ‘to Mr. Macfarlane. I have 
no evidence before me thgt it amounted 
toa fraudulent preference. I think, however, 
I should say that if] had held that the 
petitioner could nos rely upon the state- 
ment onthe 22nd, I should equally have 
held that he could not rely on these pay- 
ments even if proved to be fraudulent 
preferences. My reason is {hat if the pro- 
ceedings of the 29:h gave the debtors a 
clean sheet with regard to the statement, 
I think it will give them a clean sheet with 
regard to these payments which were 
fully discussed at the meeting, and I should 
have exercised my discretion under s. 13 
and dismissed the petition. I think the 
case of In re Woodroffe (177, is analogous. 
That position, however, does not arise in 
view of the conclusions at which I have 
arrived. This of course does not conclude 
the question whether these payments are 
preferential payments or not. It is open to 
the Official Assignee io have that matter 
investigated in the insolvency proceed- 
ings. 

I will conelude by referring to two mat- 
ters. It was stated in the clearest possible 
terms by Mr. Grant that the debtor's case 
was that these proceedings were instigated 
by the Chartered Bank. That charge, 
though not pressed, has not been with- 
drawn andit is of course a very grave 
charge. I therefore think it right to state 
also in the clearest possible terms that 
there has not been any evidence before 
me suggesting that the Chartered Bank 
in any way inspired this petition, 1 have 
already sufficiently indicated that I do not 
consider that Mr. Alagappa Chetty’s con- 
duct has been improper. There is one 
o'her matter, this time an allegation by 
the petitioner. In his affidavit he charges 
the debtors with concealing assets. In 
his evidence, he quite fairly stated that he 
did not refer to personal assets but that 
assets of the firm, e. g., Rs. 10,000 has not 
been at once brought to the creditors’ 
knowledge. With regard to this charge, I 
also think it right to say that there is no 
evidence before me of any concealment of 
assets by the debtors. On the other hand, 
as Mr. Krishnaswami Iyengar has pointed 
out, the conduct of Mr. Hadow made a 
most favourable impression on the creditors 
—es it did on me. His conduct seems to 
heve been a model of correctness since his 


(17) (1897) 4 Manson 46, 
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firm gotinto difficulties, and although as 
a result of the order I am about to make, 
he must fell with the firm, losing appar- 
ently everything he hasin the world. Ido 
not think on the facts as revealed before 
me in this inquiry that he should he 
eshamed to look any men in the face. 
As aresult of ihe conclusions at which I 
have arrived, there was, in my opinion, an 
act of bankruptcy available to the peti- 
tioning creditor on May 22, and in spite 
of the arguments addressed tome! do not 
find, after considering the facts most anxi- 
ously, that there is any sufficient cause 
why I should dismiss this petition. As it 
has been adumbrated in this case ever 
since May, that this firm cannot carry on 
business with a criminal prosecution pend- 
ing against Mr. McIver, I imagine that the 
following order merely anticipates events. 
The elimination of criminal prcceedings 
was the primary basis of any alleged ar- 
rangement or course of conduct adopted by 
any one concerued—a basis which has now 
disappeared. The necessary result of my 
finding is that there will be an order of 
adjudication. 

The petitioner will have his taxed costs 
out of the estate. As | have already said 
that the petitioner is entitled tohis taxed 
cosis out of the estate, having regard to 
the dimensions of the case, those costs 
will be on the Originel Side scale and I 
certify for two Counsel. Also having re- 
gard io the circumstances of the case, I 
direct that the debtors, taxed costs will 
be payable out of the estate on the Ori- 
ginal Side scale, and in both cases the 
parties may add to it the costs of the 
shorthand note. In order that the creditors 
may make up their minds as to the future 
cf this firm, it is important that the busi- 
ness should not be instantly stopped. I 
therefore permit Mr. Wilson to continue this 
business until the 26th of this month on 
which- day all concerned should appear be- 
fore me and let me have their views as it 
is primarily the concern of the creditors. 

ACN. Petition allowed, 

LAHORE HIGH COURT 
First Civil Appeal No. 2144 of 1934 
October 11, 1935 
Appison AND ABDUL RASHID, Jd. 
FAZAL AHMAD AND otaprs— 
DEFENDANTS-~~APPELLANTS 
| versus 
TOLA RAM SINGH—PLAINTIFF AND OTHERS 
— DEFENDAN TS— RESPONDENTS. 
Court-fee—Mortgage deeree—Appeal claiming de 
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fendant was agriculturist—Appeal, if competent 
only against finding thet he was non-agriculturist— 
Court-fee for appeal under Art. 1, Sch. I, Court 
Fees Act (VII of 1870)—Necessity of. 

A mortgage decree was passed under O. XXXIV, 
r. 4, Civil Procedur: Code, against the defendant 
whose contention that he was an agriculturist was 
rejected. He appealed claiming he was an agricul- 
turist paying only a court-fee of Rs.10: 

Held, that the defendant had no right to come 
up in appeal tothe High Court merely to get rid 
of a finding of the trial Court which did not suit 
him. It was competent to him to appeal only against 
a decree, andthe decree made the mortgaged prop- 
erty liable to sale. In substance, therefore, he was 
challenging the mortgage decree and praying that 
a simple money decree might be passsd against 
him. Consequently he had to pay court-fee ad 
valorem under Art. 1, Sch, I, Court Fees Act. 

(Case law discussed.] 

F.C. A. from a preliminary decree of the 
Sub-Judge, First Class, Campbellpur, dated 
July 30, 1934. 

Messrs. Barkat Alt and Mohammad Din 


Jan, for the appellant. 


Messrs. Mehr Chand Mahajan and Shamair 


Chand, for the Respondents. 

Abdu! Rashid, J.—This appeal has arisen 
out of .an action brought by Tola Ram 
Singh against Fazel Ahmad and others, for 
recovery of Rs. 11,460-15-0, principal, inter- 
est and compound interest, by the sale of 
7 kanals and 64 marlas of land together 
with the houses end shops standing thereon 
situate in the town of Campbellpur on foot 
of certain mortgages executed by Fazal 
Ahmad, defendant No. 1, in favour of the 
plaintiff. Tt was stated in the plaint that 
defendant No. 1 was a Dohar-Tarkhan by 
caste, Defendant No. 1 pleaded, inter alia, 
that he belonged to a notified agricultural 
tribe being an Awan by caste, while the 
plaintiff was a non-agricullurist; that the 
plaintiff wes not entitled to get a decree for 
the sale of the mortgaged land under 
O. XXXIV, r. 4, Civil Procedure Code, but 
that the defendant had no objection to a 
money decree for Re. 6,615 and reasonable 
interest being passed egainst him. The 
trial Court framed eleven issues, but for the 
purpcses of this appeal itis necessary to re- 

‘fer only to two issues which run as follows: 

“(10) Whether defendant, Fazal Ahmad, is a member 
ofan agiicultural tribe and plaintiti cannot, there- 
foie, get adeciee for the sale of tne land besides the 
sites. of the houses and shops on the land and besides 
the hcuses and shops? Onus on defendant Fazal 
Ahmad. 

(11) Whether the hous3s and shops and the sites 
underneath them referred to in issue No. 10 fall with- 
in the definiticn of land and plaintiff cannot get a 
decree for saleas regards them also? Onus on de- 
fendants.” j 

“The trial Court held that defendant No.1 
is a Lohar-Tarkhan by caste and that he has 
failed to prove that he is an Awan, or that 
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he belongs to any other tribe notified as an 
agricultural tribe in the Camptellpur Dis- 
trict. It was further held that the land 
under the housgs and the shops could not 
be regarded es land within the purview of 
the Alienation of Land Act. As a result 
of this finding the plaintif wes granted a 
preliminary decree for Rs. 11,460-15-0 toge- 
ther with ccsis and future interest realis- 
able by the sale of the morigaged property 
under O. XXXIV, r. 4, Civil Procedure Code. 
Against this decree defendant No. 1 and 
his two brothers have preferred an appeal 
to this Court. The memorandum of appeal 
presented by Mr. Barkat Ali contains the 
following prayer: l 

“It may be declared that the appellants are Awans 
and that, therefore, the lands cannot be sold in'exe- 
cution, It isals> prayed that Rs. 1,350 out of inter- 
est may be disallowed.” 

A court-fee of Rs. 10 was paid so far as 
the prayer for being declared Awans was 
concerned, and ad valorem court-fee was 
paid on Rs. 1,350 so far as the prayer for 
the disallowance of interest was concerned. 
At the hearing a preliminary objection was 
taken on behalf of the respondent that there 
has been no proper presentation of this ap- 
peal which ought to beer an ad valorem 
courl-fee stamp on the total decretal amount 
or, if the value of the mortgaged property 
is less than a decretal amount, then ad 
valorem court-fee stamp on the value of the 
properly. It was argued by the learned 
Counsel for the respondent that the object 
of the appeal was to save the hypothecated 
property frem being sold in execution of the 
decree, end that it was not competent to the 
appellant in appeal merely to ask for a find- 
ing thathe be declared to be an Awan. Re- 
ference wes made in this connection to the 
Division Bench ruling of this Court reported 
as Atma Singh v. Nathu Mal (1). In that 
case the plaintiff sued his original vendees 
and subsequent transferees for the balance 
of the price of a house and shop which he 
had sold, and obtained a decree under which 
he wes entitled to realise a portion of the 
decretal amount by sale of the shop of which 
defendant A was the last trensferee. A ap- 
peeled against so much of the decree as rend- 
ered his principal liable and sought that he 
should be released from the decree. It was 
held in that case that the proper stamp for 
the purposes of court-fee on the appeal was 
one ad valorem on the value ofthe decree 
not exceeding, however, the value of the shop. 
It was held in a Full Bench ruling of the 
Madres High Court reported as. Ram 

(1) 7 Lah. 215; 96 Ind. Cas. 473; A IR 1926*Lah. 
408;27P LR412; 8 Lan. L J 319? 
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Krishna Reddy v. Kotta Reddy (2), that 
where the apvellant in an appeal against a 
mortgage decree does not dispute the 
amount decreed but raises ths question 
of liability of certain properties for the de- 
eretal amount the value of the appeal for 
the purposes of couri-fee under Art. 1, Seh. I, 
Court Fees Act, is the value of such property 
when such value is less than ihe amount de- 
creed, and when such value exceeds the 
amount decreed, such decretal amout. The 
Calcutta High Court in Jugal Pershad Singh 
v. Parbhu Narain (3) held that where the 
appellant in an appeal against a mortgage 
decree dcés not dispute the amount decreed 
but raises the question of the liability of 
certain properties, the value of the appeal 
for the purposes of court-fee is the value 
of such property. Schedule IT, Art. 17, cl. (6), 
Court Fees Act has no application to such a 
ease. The Patna High Court and the Court 
of the Judicial Commissioner at Nagpur have 
also taken the same view. 

The learned Counsél for the appellants 
contended that bis main object in appeal 
was to get a finding from this Court that he 
was a member of a notified agricultural tribe 
being an Awan, and that if he succeeded in 
getting this finding ora declaration to this 
effect, his land would not be liable to be sold 
in execution of the mortgage decree in view 
of the provisions of s. 16, Alienation of Land 
Act. The learned Counsel submitted that 
he could ignore the mortgaged decree if he 
succeeded in establishing in appeal that he 
wes a member of an agricultural tribe. Re- 
liance wes placed by him on a Division 
Bench ruling of this Court reported as Tha- 
kar Das v. Roshan Din (4) where it was 
held that under s. 16, Punjab Alienation of 
Land Act, the lend belonging to a member 
of an agricultural tribe could not be sold in 
execuiton even though a decree had been 
obtained by the mortgagee for sale of such 
Jand on the foot of a mortgage. It was fur- 
ther urged that the prayer of the appellant 
to the effect that the lands cannot be sold 
in execution was a mere surplusage and that 
the effective portion of the prayer was that 
a finding may be given that ihe appellant 
wasan Awan. Reference was made in this 
connection to Mahabir Prasad v. Shyam 
Behari Singh (5) end Jaidayal v. Narain 

as (6). 

(2) 30 M96; 16M L J 458. 

R 37 O 914; 8 Ind. Cas. 1145. 

4) 34 PLR 523; 14l Ind. Cas. 631; A I R 1933 
Lah. 397; Ind. Rul. (1933) Lah. 161. 

15) SEa: 795; 80 Ind. Cas. 655; A I R1925 Pat. 
44; 6 PL T82, 

(6) 32 P L R 84; 136 Ind. Cas. 270; AIR 1932 
Lah. 127; Ind. Rul. (1932) Lah. 222, 
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It appears to me that the authorities re- 
lied upon by the appellant's Counsel are of 
no assistance in this case. The appellant 
has no right to come up in appeal to this 
Court merely to get rid of a finding of the 
trial Court which does not suit him. It is 
competent to him to eppeal only against a 
decree and the decree makes the mortgaged 
property liable to sale. In substance, there- 
fore, he is challenging the mortgage decree 
and praying that a simple money decree 
might be passed against him. Under these 
circumstances the authoritiss relied upon by 
the learned Counsel for the respondent are 
fully applicable to the facts of the present 
case. I would, therefore, hold that apart from 
the appeal relating to interest there is no 
proper appeal before this Court. The de- 
cretal amount of Rs, 11,460-15-0 consists of 
Rs. 7,000 on account cf principal and 
Rs. 4,460-15-0 on account of interest. The 
prayer of the appellant is that the amount 
of interest may be reduced by Rs. 1,350. 
He has paid ad valorem court-fee on this 
amount. The learned Counsel for the res- 
pondent has agreed to give up interest tothe 
extent of Rs. 1,350. The decretal amount 
will, therefore, be reduced by the sum of 
Rs. 1,350. The cross-objections with respect 
to future interest have also been given up 
by the learned Counsel for the respondent. 
For the rensons given above, I would accept 
the appeal only in so faras to reduce the 


. decretal amount by Rs. 1,350, and dismiss 


the appeal in all other respects. The cross- 
objections will also stand dismissed without 
costs. I would award the respondent half 
of his appellate costs in this Court. 
Addison, J.—I agree. 
N. Order accordingly. 


aera 


RANGOON HIGH COURT 
First Civil Appeal No. 186 of 1984 
July 31, 1935 
BAGULEY AND MACKNEY, JJ. 
OHETTYAR FIRM or S. M. A. M— 
APPELLANT 
VETSUS 


U FO MAUNG AND OTAERS— RESPONDENTS 

Mortgage—Mortgaged security, meaning of—Suit 
on mortgage—Stranger claiming interest in property, 
not in morigagor's interest—Decree if can be passed 
against him~Mortgage deerze, if affects his in- 
terest. 

The mortgaged security does not mean the mere 
lands which the mortgagor professes to mortgage, 
The mortgaged security is the same as the property 
comprised in the mortgage in the old s. 85, Trans- 
fer of Property Act, and the term “property com- 
prised in the mortgage” means “not the physical 
object but the interest therein which the mortgagor 


732 
jg competent to transfer by way of mortgage at 
the date of the transaction.” Viswanathan Chettyar 
v. Ma Aye (1), referred to. 

Where in a suit on a mortgage strangers claimed 
an interest in the land not in the mortgagor’s 
interest and on their claim they had no right to 
coe dy and hence no decree could be passed against 
them: 

Held, that they could in no way be disadvant- 
aged by the fact that their claim was not adjudi- 
cated in the mortgage suit. Sonabannessa v. Abdul 
Hamid (2), referred to. Basdeo Prasad v., Dwarika 
Pandey (3), Khub Lal v. Jhapst Kundu (4), Waleyat- 
un-nissa Begam v. Chalakhi (5) and Sabdaralli v, 
Sadashiv Supde (6), distinguished. 

Mr. Jeejeebhoy, for the Appellant. 

Messrs. J. R. Chowdhury, Kyaw Htoon 
and Kin Mg. Gyi, for the Respondents. 

Baguley, J.—This appeal arises out of a 
mortgage suit. In the plaint. as finally 
amended, the plaintifis sued certain mort- 
gagors represented by defendants Nos. 1, 
2 and3 on two mortgages. Defendant 
No.5 was joined because one of the hold- 
ings mortgaged had been transferred to 
him. The other defendants Nos. 4 (a), (b), 
(c) and (d) were joined because certain of 
the lands covered by the mortgage appear- 
edin the Revenue Registers of 1932-33 in 
the joint names of defendant No. 1 and 
defendants Nos. 4 (a), (b), (c) and (d). The 
plaintiffs state that the transfer represented 
by that entry inthe Revenue Registers 
must have been made in 1932, that is, 
subsequent to the date of the mortgages, 
so these four defendants were joined pre- 
sumably as interested in the equity of 
redemption owing toa subsequent trans- 
fer of an interestin the property made 
to them by one of the mortgagors. De- 
fendants.Nos. 4 (a) and (b) put in a written 

_ statement in which they put the plaintifis 
to proof of their mortgages but stated that 
in any event, at the time of the mortgeges 
executed by U Po Maung, defendant No. 1, 
they hada vested right to 3/4 interest in 
certain of the properties. To that extent, 
therefore, they claimed a title paramount. 
Defendants Nos.4 (e) and (d) put the 
plaintiffs to the strict proof of their mort- 
gages. They also claimed that at the 
time of the execution of the mortgages they 
were entitled to 1/4 share in certain of the 
properties, and their share lo that extent 
wasa vested interest. To that extent, 
therefore, they claimed a title paramount. 
By en order dated March 16, 1934, the 
learned Judge noted that according to 
Vishwanathan Chettyar v. Ma Aye (1), a 
claim of this nature could not. be adjudi- 
cated upon in a mortgage suit. He added, 
however, that O. XXXIV, 1. 1 had now 
(1) 4 R 214; 98 Ind, Cas. 11; A I R 1926 Rang. 208, 
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been altered and he was of the opinion 
that the new wording was such that claims 
toa title paramount could be investigated 
andthe time to do this was when the 
question of a final decree and its execu-- 
tion arose. Defendants Nos. 4 (a), (b), (c) 
and (d) were, therefore not struck out, but 
the Judge said, he would consider it later 
whether io direct them to prove their 
cleiins to give them a remedy-in this suit, 
Meanwhile he exempted them from ap- 
pearance. 

The case wentonin the normal course 
and on March 27, 193!,a preliminary dec- 
ree for sale in this usual form was passed. 
A certain sum was found due to the 
plaintiffs by defendants Nos. 1 and 3 on 
one mortgege and another sum was found 
by defendants Nos. 1 and 2 on the second 
mortgage andit was declared that the 
plaintiffs were entitled to apply and obtain 
a final decree for sale. It was further 
ordered that any of defendanis Nos. I to 3 
must apply for and obtain a decree for re- 
demption on certain terms. As a result, 
therefore, defendants Nos. 4 (a), (b), (c) and 
(d) were not mentioned in the preliminary 
decree forsale beyond the fact that their 
names appeared in the heading of the 
decree, and their costs are mentioned at 
the end of the decree. On September 28, 
1934, the plaintiffs applied for a final 
decree for sale. On October 10 the learn- 
ed Judge ina diary order said: “Final 
decree willissue but the case will be put 
down for mention.” -Arguments were heard 
and on November 8, 1934, the learned Judge 
passed an order which is the subject of the 
present appeal. Asaresult of this order 
he drewup and signed a final decree for 
This decree is in the regular form 
provided under O. XXXIV, but at the end 
there is an order which is not in the form 
provided in the Cole: 

“It is further ordered that prior to the sale 
the interest of defendants Nos, 4 (a), and (b), deter- 
mined by the Court, and as against defendants 
Nos. 4 (e) and (d) the suit is dismissed with 
costs.” 

The only cosis mentioned with regard to 
defendants Nos. 4 (e) and (d) were Rs. 17. 
It is against this final deeree and the order 
which caused it to be issued that the 
present appeal has been filed. The learned 
Judge hss passed his order under 
O. XXXIV, 1. 1. Defendants Nos. 4 (a), (b), 
(e) and (d) were joined by the plaintiffs as 
having an interest in the mortgaged pro- 
perty. Plaintiffs were of the opinion that 
the entry in the Revenue Registers shéwed 
that subsequent to the date of the mort- 
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gagesPo Maung had caused to come into 
existence some kind of a transfer which 
gave these defendants an interest in the 
mortgaged property, thatis to say, in his 
equity of redemption. He, therefore, join- 
ed them as necessary parties under r. 1 
(a) and (b). When these defendanis came 
to Court, however, they filed «© written 
statement saying that they were not 
claiming any interest in the mortgaged 
security, but they were claiming a title 
paramount as againslL the mortgagor. It 
is well to note atthis stage that the mort- 
gaged security does not mean the mere 
lands which the mortgagor professes to 
mortgage. The mortgaged security is the 
same asihe property comprised in the 
mortgage in theold s. 85, Transfer of 
Property Act, and the term ‘property com- 
prised in the mortgage” mesns “not 
the physical object but the interest therein 
which the mortgagor is competent to 
transfer by way of mortgage at the date of 
the transaction:” vide, Viswanathan Chettyar 
v. Ma Aye (1). As soon as it was dis- 
covered that defendants Nos. 4 (a), (b), (c) 
and (d) were not claiming any interest in 
the mortgaged security they should have 
been struck of ihe record. The Court, 
however, considered that as they had been 
made parties they should be given an 
opportunity under O. XXXIV,. r. 1 (0), 
which runs as follows: 

“The Court may direct any party claiming any 
present remedy in respect of the mortgaged pro- 
perty, shall prove his claim and have such 
remedy as may be included in'the decree in the 
sult. 7 

Now, what remedy could these parties 
claim in the mortgaged security, i. e, in 
U Po Maung’s interest inthe lands. They 
had none whatsoever. They claim that 
his interest is not as great asthe plaintiffs’, 
thought it was, but once it is recognized 
that the mortgaged security was U Po 
Maung’s interest and not the fields them- 
selves, it will be seen that these defend- 
ants Nos. 4 (a), (b), (c) and (d), should really 
have been struck off the record. They 
claimed an interest in the fields, not in U Po 
Maung’s interest. On their claim they 
had no right to redeem, so no decree 
should be passed against them. They can 
inno way be disadvantaged by the fact 
that their claim is not edjudicated on in 
the mortgage suit, vide Sonabannessa v. 
Abdul Hamid (2), The case quoted on 
behalf of the defendants to the opposite 
effegi are, to my mind, not to the point. 

(2) 58 O 1222; 134 Ind. Cas 892; A IR 1932 Cal, 
12; 35 C W N 520; Ind, Rul, (1931) Oal. 692, 
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Basdeo Prasad v. Dwarika Pandey (3) 
was a suit in which redemption of a mort- 
gage wes sought. The plaintifs claimed 
that they had succeeded tos portion of 
the properties of the original morigagors. 
Some of the defendants cluimed to have 
succeeded to the original mortgagors’ pro- 
perties, and it was held that the Court in 
a redemption suit, as between the plaint- 
iffs on the one side and these defend- 
ants on the other side, could go into the 
question asto whether the plaintifis had 
any interest inthe mortgaged property. 
Khub Lal v. Jhapsi Kundu (4), was also a 
case in which redemption was sought and 
also possession, and it was held that the 
other defendents who were in possession 
could be joined and O. II,r. 4 would justify 
the Court in considering the other questions 
es between these defendants and the 
plaintiffs. The basis of the case is O. J], 
r, 4, andthat only refers to suits for re- 
covery of immovable property. Waleyatun 
nissa Begam v. Chalakhi (5), was a case 
of a suib cn a mortgage against the 
heirs of a deceased mortgagor and what 
was being considered was the result of 
leaving oat one of the heirs; and the same 
remarks apply to Sabduralli v. Sadashiv 
Supde (6). 

I think, therefore, that the right order to 
he passed in the present case is that de- 
fendants Nos. 4 (a), (b), (c) and (d) be struck 
off from the final decree for sale and all 
references to them in the body of the dec- 
ree should be struck out. The appellanis 
are entitled to their costs of this appeal as 
against the contesting respondents, Advo- 
cate’s fee two gold mohurs. 

Mackney, J.—I agree. 

N. < Order accordingly. 
Ae 2 Pat. 805; 83 Ind, Cas. 478; A I R192: Pat. 


4. 
(D 3 Pat. 2414; 78 Ind. Cas, 885; A I R 1924 Pat. 613; 
P LT 573 


5 ; 

(9) 10 Pat. 341; 132 Ind. Cas 100; A IR1931 Pat, 
164; 12 P L T 28; Iod. Rul. (1931) Pat, 260. 

(6) 43 B 575; 51 Ind. Cas, 223; A IR 1919 Bom, 135; 
21 Bom. L R 369. 
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PLAINTIFF —APPELLANT 


versus 
SHER MOHAMMAD AND ANOTAER— 
DEFENDANTS— RESPONDENTS 
Easement — Partition — One party executing deed 
allowing the other to build house in any way he 


784 


liked—Construction—Right of easement,if can be 
claimed by successors of party who executed deed — 
Deed ~ Registration - Deed of relinguishmeni valuing 
subject-matter of relinguishment at more than Rs. 100 
~ Deed, if admissible without registration. 

Wherein a partition between A and B, B by a 
document allowed A to build his house in any way 
and years later B's successors claimed a right of 
easement against A and were met by the argument 
that the document barred the claim : 

Held, that the document merely empowered A to 
build his house in any manner he thought fit but it 
did not amount toa relinquishment of the right of 
easement which would accrue to B or his successors- 
jn-title after the prescribed period of twenty years 
had expired. The parties werenot dealing with 
hypothetical rights which were to materialize in 
future, ifat all, Jf certain rights of future easement 
were intendedto be restricted or cancelled by the 
parties nothing would have been easier than to make 
it clear by a specific reference to them. Jas Kuer v. 


Bhag Devt (2), applied. eA 

Where ina deed of relinguishment the property 
which was the subject-matter of relinquishment was 
valued at more than Rs. 100, the document ought to 
be properly stamped and registered, and unless it is 
registered it is not admissible in evidence. | 
_ §. C6. A. from the decree of the Additional 
District Judge, Lahore, dated March 22, 
1935. 

Mr. Barkat Ali, for the Appellant. 

Mr. L. M. Datta, for the Respondents. 


Judgment.—Thisis a plaintifi's appeal 
which arises out of a suit for a permanent 
injunction asking the Court to restrain the 
defendants from obstructing the plaintiff's 
door A and the windows B and C in the 
southern wall of her house and also fora 
mandatory injunction directing the defend- 
ants to remove such structures as they have 
already put up and which have closed the 
plaintiff's door and windows. Both the 
Courts below have dismissed the plaintiff's 
claim. 

Rahim Bakhsh was the common ancestor 
ofthe parties. He died some time in May 
1906, leaving him surviving three sons, Sher 
Muhammad (defendant No. 1, Ghulam 
Muhammad (defendant No. 2} and Nazar 
Muhammad, the husband of Musammat 
Mahbub Begum, plaintiff. On the death 
of Rahim Bakhsh a partition was effected 
between his three sons. As a result of the 
partition Nazar Muhammad got a certain 
share towards the north of the house in 
question. The rest ofthe house’ fell to the 
shares of his two brothers, Ghulam Muham- 
mad and Sher Muhammad, in this way that 
Ghulam Muhammad received an open site 
to the south of the plaintiff's share and Sher 
Muhammad got the rest ofthe house. Nazar 
Muhammad died some timein 1921. The 
relations between Ghulam Muhammad, Sher 
Muhammad and Musammat Mahbub Begum, 
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the widow of Nazar Muhammad, who had 
died childless, remained cordial for ssme 
time after the death of Nazar Muhammad 
and in fact on January 20, 1922, Sher 
Muhammad dhd Ghulam Muhammad 
combined in releasing their share under the 
Muhammeadan Law in the property of their 
deceased brother, Nazar Muhammed, in 
favour of Musammat Mahbub Begum. These 
relations somehow became strained after- 
wards andin 1927 a suit was brought by 
Musammat Hayat Bibi, the widow of Rahim 
Baksh, and the mother of Sher Muhammad, 
Ghulam Muhammad and Nazar Muhammad 
against Musammat Mahbub Begum in which 
Musammat Hayat Bibi claimed her share 
under the Muhammadan Law jn the 
property of her deceased husband Rahim 
Bakhsh. This suit was dismissed. This 
suit has no direct bearing upom the present 
controversy. I have mentioned it merely to 
show that the relations about this time 
between Musammat Mahbub Begum and 
the rest of the family were not friendly and 
the suit brought by Musammat Hayat Bibi 
was the outcome of the differences whic 
arose between the parties. 
In the northern wall ofthe portion of the 
house which fell to the share of the plaint- 
iff, there are two windows and a door, 


Ghulam Muhammad and Sher Muhammad 


put up wooden planks on the open space 
which had been allotted to Ghulam 
Muhammad in the partition of 1907 with he 
the 
plaintiff had been receiving through the 
door and the two windows were obstructed. 
The plaintiff then brought the present suit 
claiming a right of easement of light and 
air through the two windows and the door 
and asking for the injunction already men- 
tioned. A number of defences were raised, 
but substantially the plea was taken that 
the partition took place in 1919 between the 
parties and, therefore, the period of 20 
years had not yet been completed, and, 
therefore, no prescriptive right of easement 
had been acquired by the plaintiff. It was 
also pleaded that the door and windows 
always remained closed and, there- 
fore, the plaintiff never enjoyed any light 
and air through them. The right of 


' privacy was also asserted and it was also 


said that the plaintiff had sufficient- light 
and airin spite of the alleged obstruction. 
Both the Courts below held unanimously 
that there was a partition, as alleged by the 
plaintiff, in the year 1907, and that the door 
and windows did not remain closéd, as 
pleaded by the defendants, but had been in 
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use, and light and air had been passing into 
the plaintiff's house through them. The 
{rial Court, however, dismissed the pleint- 
iffs suit on the finding that, although the 
passage of light and air was iftterfered with, 
the comfort of the house. had not materially 
diminished and that the door ani windows 
in the plaintiff's house interfered with the 
defendants’ right of privacy. The ‘plaintiff 
went up in appeel. The lower Appellate 
Court has held that obstruction had been 
caused by the defendants recently and that, 
if it were to continue, the house would be 
rendered uninhabitable. After recording 
these findings the lower Appellate Court, 
however, dismissed the plaintiff's suit on the 
ground that, in view of the stipulations 
contained in Mx. D-1, which was accepted 
by Nazar Muhammad, the husband and 
predecessor-in-title of Musammat Mahbub 
Begum, Ghulam Muhammad was entitled to 
build a house in any way he liked and no 
one had any concern with it. 

The plaintiff has come up to this Court in 
second appeal and the decision of the lower 
Appellate Court being jin favour of the 
plaintiff on the major questions of the 
obstructions being recent and the house of 
the plaintiff having been rendered unfit for 
habitancy on account of these obstructions, 
the only points which were pressed in argu- 
ment bythe Counsel for the  plaintiff- 
appellant were that Ex. D-1 was not admis- 
sible in evidence for the want of registration 
and that, on a proper interpretation of this 
document, the plea raised by the defendants 
on the strength of Ex. D-1 was not entertain- 
able and the plaintiff was entitled to succeed. 
The deed of partition (Ex. D-1) is engross- 
ed on a one rupee stamp paper andis not 
registered. The executant of this document 
is Nazar Muhammad only and it does not 
purport to have been executed by the other 
two brothers. Nazar Muhammad, however, 
acknowledges the shares which had been 
allotted to himself and his two brothers and 
refers to certain money compensation, etc. 
which had to be paid by some of the par- 
ties for the purpose of cqualizing their 
shares. This part of the document was exe- 
cuted on January 27, 1907, and bears the 
signatures of Nazar Muhammad. The do- 
cument is a very crude one on the face of 
it. A further writing appears on this very 
document which bears the date March 10, 
1907. After referring tothe shares which had 
been allotted to Ghulam Muhammad in the 
house in question and to certain other 
mattets, with which we are not conceined, the 

“writing concludes with the words: “Ghulam 
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Momammad jis tareh se chahe apna makan 
bana le ve. Is se kisi ka taaluq nahin 
hoga“. (Ghulam Muhammad may build his 
house in any way he,likes. Noone will have 
any concern with it)..” 

In the prolix and rambling written state- 
ment, which was filedin the trial Court 
by the defendants, there is a reference to 
the admissions made by Nazar Muhammad: 
and reliance is placed upon them in order 
to meet the case set up by the plaintiff 
for an injunction. No issue, however, was 
framed and the Judge of the trial Court 
dces not seem to have looked at this as- 
of the case. The learned District 
Judge, however, for the first time referred 
to this document, and relying upon it, deci- 
ded the case against the plaintif. Counsel 
for the respondents has admitted that the 
value of the property covered by this deed 
of relinquishment is more than Rs. 100. Mr. 
Barkat Ali, Counsel for the appellant, has 
argued that the document was inadmis- 
sible in evidence for want of registration 
and that, in any event, the language of the 
document, as it stands, does not help the 
plaintiff-appellant. The learned Judge with 
Varada Pillai v. Jeevarathnammal (1), ap- 
parently in his mind, has tried to get over 
the difficulty as regards stamp and regis- 
tration by observing that Ex. D-1 is admis- 
sible to show that the plaintiff's husband 
gave up all his rights in the house, vacant 
space, passage, etc., and also stipulated that 
Ghulam Muhammad could build the house 
in three-fourths of the sehn which fell to 
his share in any way he desired. Reliance 
is thus placed upon the addendum dated 
March 10, 1907, to the document in order 
Mohammad had re- 
linquished all his claim. 

This line of reasoning does not appeal 
tome. In Varada Pillai v, Jeevarathnam- 
mal (1), it was held that though a gift 
was invalid for want of registration and the 
recilals in certain petitions could not be 
used as evidence of gift, such recitals may 
ba referred to es explaining the nature 
and character of possession of the alleged 
donee, the owner of the land. The ruling, 
therefore, does not help the defendants. In 
the present case reliance isnot placed on 
the addendum, dated March 10, 1907, for 
any collateral purpose, but for the purpose 
of proving the actual transfer or relinquish- 
ment of certain rights on the part of Nazar 


(1) 43M 244; 53 Ind. Cas. 901; AIR 1919 P © ay: 
46 T A 285; (1919) M W N 724; 10 L W679; 24 OWN 
316; 38M L J 313; 18 ALJ 274; 2 UPLR (P O) 64; 
22 Bom. L R 444(P C), 
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Muhammad. In my opinion, therefore, in 
view of thé admission of the respondents’ 
Counsel that the property which was the 
subject-matter of relinquishment was valued 
at more than Rs. 100, the document ought 
to have been properly stamped and re- 
gistered and, as it stands, it is inadmis- 
- sible in evidence. 5 

But assuming for the sake of argument 
that the document did not require the re- 
quisite fee of a deed of relinquishment and 
registration, the language cf the document 
does not lend support to the defendants’ 
contention. At that time the partition had 
very recently taken place. No right of ease- 
ment had been acquired by anybody. 
Therefore the parties could not possibly 
have been thinking of any such right. It 
merely empowers Ghulam Muhammad to 
build his house in any manner he thought 
fit. It certainly did not amount to a re- 
linguishment of the right of easement which 
would accrue to Nazar Mubammad or his 
successors-in-title after the prescribed period 
of twenty years had expired. The parties 
were not dealing with hypothetical rights 
which were to materialize in future, if at 
all. If certain rights of future easement 
“were intended to be restricted or cancelled 
by the parties nothing would have been 
easier than to make it clear by a specific 
reference to them. The construction that 
the Court below has put on this document 
is, in my judgment, too far-fetched and is not 
borne out by the plain meaning of the 
text. I therefore allow the appeal, set aside 
the decree-of the two Courts below and 
grant the plaintiff a mandatory injunction 
in the terms laid down at the conclusion 
of the judgment delivered by Tek Chand, J., 
in Jas Kaur v. Bhag Devi (2), at p. (816*), 
namely that the defendants are directed to 
so construct their building as to leave forty- 
five degrees of unobstructed light to enter 
through the door and the two windows on 
the ground ficor in the plaintiff's house. Mr. 
Barkat Ali who himself cited this case in 
support of his contention has agreed to this 
form of the injunction. 

Some cross-objections were filed ‘by the 
respondents. This have not been pressed 
and are therefore dismissed. The plaintiff 
shall have her costs throughout. 


N. Order accordingly. 
(2) 13 Lah. 808: 140 Ind. Cas. 238; AI R 1933 Lah, 
29; ind, Rul. (1932) Lah. 638; 33 P L R1015. 


“bage of 13 Lah, [Kd] 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 1043 of 1935 
February 20, 1936 

ALLSOP, J. ` 7 
KUNJ BEHARI DAS.anp 0OTHERS—- 
APPLICANTS 


TETSUS E ER 


EMPEROR—Oppostts, Party i 
Criminal Prozedure Code (Act V ` of 1898), * ss, 
145 (9), 439—Proscedings under s. 145—Issuing of 
summons to witnesses—Discretion of Court- Rewi- 
sion— High Court, when will interfere—Order under 
8. 145—Nature of—Order, if 
adjudication of rights of parties. 
Section 145, sub-s. (9), leaves it entirely to the 
discretion of the Magistrate whether he will or will 
not summon any witness or witnesses. Ths duty 
of the Court in the matter of summoning witnesses 
is set forth differently according es the matter 
before the Court isan enquiry intoa case triable 
by a Court of Session or a summons case or a war- 
rant case, and the duty varies as between the prc- 
s2cution and the accused. There is no justification 
for the supposition that in every case itis the duty 
of the Court to issue process to summon any wit- 
nesses whom either pirty wishes to summon. In 
petty cases it is entirely a matter for the discretion of 
the Magistrate whether he will summon witnesses or 
not. There is no general duty upona Court in any 
proceeding to issue process to compel the attend- 
ance .of witnesses. Special rules are laid down 
according to the nature of the enquiry with which 
the Magistrate is dealing, The question before the 
Court of Revision is whether any serious and sub- 
stantial injustice has been done to the applicants. 
poe has happened, the Court will not inter- 
ere. 


An order under s. 145 is passed as the result of’ > 


a summary proceeding about the possession of the 
parties, and the aggrieved party can always have 
recourse to the Civil Court to establish his 
right. : 


Cr. R. App. from the order of the Sessions 
Judge, Muttra, dated November 13, 1935. 

Mr. M. L. Chaturvedi, for the Applicants. 

Mr. K. N. Agarwala, for the Opposite 
Party (Radha Ramen Das). 

The Assistant Government Advocate, for 
the Crown. 


in revision 
g. 145, 


Order.—This application 
arises, out of proceedings under s. 
Criminel Procedure Code. The present 
applicants claim to be the managing 
committee or trustees of a- certain temple. 
They say that the original mahanth died 
some time at the end of the year 1933 
and that they appointed Radha Reman Das 
as his successor on December 4, 1933. 
Radha Raman Das continued to be 
mahanth till July 28, 1935, when he execut- 
eda document relinquishing that position. 
On July 29, 1935, Radha Raman Das sent 
a telegram to the District Magistrate and 
made a report io the Police that he had 
been forcibly dispossessede On August 3, 
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amounts to final - 
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1935,- he made the application under s. 145, 
Criminal Procedure Code, which has given 
_ rise. to these proceedings. He said that 
he had ‘been compelled by fowce to execute 
the deed of relinquishment. A Police 
~ enquiry was then held and a report was 
made that there was a danger of a breach 
of the peace, The Magistrate called upon 
the parties on August 31, to put in their 
written statements. The written statements 
were filed on September 2. The present 
applicants made an application on Septem- 
ber 3, asking that the Magistrate should 
issue process to summon 12 or 13 witnesses. 
The Magistrate on that 
he would go and make a local enquiry 
on September 4. He did this early on 
the morning of the 4th and he afterwards 
passed an order holding that Radha Raman 
Das had been in possession of the property 


up to July 28, 1935, and thathe had been .. 


forcibly dispossessed. He directed that 
Radha Raman Das should be placed in 
possession of the property. The main com- 
plaint of the applicants now is that they 
were not given an opportunity to produce 
their witnesses. No order was passed on 
their application of September 3, directing 
that the witnesses were to be summed, 
and orders were passed. without the exa- 
mination of those witnesses. I have been 
referred to the case of Chakrapan v. Em- 
peror (1). 
_ A learned Judge of this Court remarked 
‘in that case that cl. (4), s. 145, Criminal 
Procedure Code, threw upon ihe Magis- 
trate a duty to summon such witnesses as 
-might be mentioned to the Court by either 
party. As this application before me is 
an application in revision, I donot con- 
‘sider that the applicants can require me 
to adjudicate upon this question of law, 
but Iam prepared to say that I have 
considerable doubt whether I should be 
prepared to follow the ruling in Chakrapan 
v. Emperor (1). The attention of the 
learned Judge who decided that case was 
apparently not drawn to the provisions 
of sub-s. (9), s. 145, Criminal Procedure 
Code. This sub-section isin the following 
terms: 

“The Magistrate may, if hə thinks fit, at any 
stage of the proceedings under this section, on the 
application of either pirty, issue a summons to 


any witness directing him to attend or to produca 
any document or thing.” 
It seems to me that this sub-section 
a) a930) A LJ481; AIR 1930 All. 319; (1930) 
Or. Cag. 432; 125 Ind. Cas. 483; 31 Cr LJ 839; 53 


a 91; Ind Rul. (4930) All. 671; G R HA 93 
r 
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. summon any witness or witnesses. 


date said that- 
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leaves it entirely to. the discretion of the 
Magistrate whether he will or will a 
“he 
argument placed béfore me seems to rest 
upon the supposition that in every case 
it is the duty of the Court to issue pro- 
cess to summon any witnesses whom 
either party wishes to summon. I do not 
think that there is any justification for 
assuming that any such principle exists. 
The duty of the Court in the matter of 
Summoning witnesses is set forth differ- 
ently according as the matter before the 
Court is an enquiry into a case triable 
by a Court of Session or a summons case 
or & warrant case, and the duty varies 
as between the prosecution and the accused. 
Under s. 208, Criminal Procedure Code 


.in an enquiry into a case triable by the 


Court of Session, if the prosecution apply 
to the Magistrate to issue process, he shall 
issue such process, unless for reasons to 
be recorded, he deems it unnecessary to 
do so. When the accused is called upon 
for his defence he is required to furnish a 
list of witnesses. The Magistrate may, in 
his discretion, summon and examine any 
witness named inthe list in his own Court. 
Ifthe accused is committed to the Court of 
Session, the Magistrate is bound to sum- 
mon the witnesses included in the list 
unless he thinks that they have been s9 
included for the purpose of vexation or 
delay or for defeating the ends of justice, 
and he must give the accused person an 
opportunity of showing that they were 
not so included. During the trial of 
summons cases the duty of the Magistrate 
is much the same as it is in proceedings 
under s. 145, Criminial Procedure Code. 
In s. 244 (2), it is said that the Magistrate 
may, if he thinks fit, on the application 
of the complainant or accused, issue a 
summons to any witness directing him to 
attend or to produce any document or 
other thing. 

It is obvious tomy mind that in such 
petty cases it is entirely a matter for the 
discretion of the Magistrate whether he 
will summon witnesses or not. Then in 
the course of the trial of warrant cases, 
the Magistrate shall summon such witnesses 
for the prosecution as he thinks necessary, 
and if the accused applies tothe Magistrate 
to issue any process for compelling the 


-attendance of any witness, the Magistrate 


shall issue such process unless he considers 
that such application should be refused 
on the ground that it is made for the 
purpose of vexation or delay or for defeat. 
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ing the ends of justice. I think it is 
obvious that there is no general duty upon 
a Court in any proceeding to issue process 
to compel the attendance of witnesses. 
‘Special rules are laid down ‘according to 
“the nature. of the enquiry with which the 
- Magistrate is ` dealing. In these circum- 
stances I cannot see how it can be sajd in 
view of the wording of sub-s. (9), s. 145, 
that the Magistrate is bound to issue 


. process to compel the attendance of witnes- ` 


ses. The real question in this matter 
- before me is whéther any serious and 
substantial injustice has been done to the 
applicants. There can be no doubt to 


“my mind on the written statement put: 


in by the applicanis. and on a document, 
«which is not in evidence but which has 
been read to me in the course of argu- 
ments and on which the applicants rely, 
‘that Radha Raman Das was in possession of 
_the property in dispute up to July 28, 1935. 
From the written statement it appears 
that Radha Raman Das’s predecessor, the 
‘previous mahanth, was in possession of 
„the property and. that after his death it 
“was managed by a committee of persons 
interested in the property. 

.. Thereafter Radha Raman Das’ was ap- 
pointed mahanth. It is true that he 
-executed the document to which I ‘have 
referred above, namely the document which 
has been read to me. and upon which 
-the applicants rely, and that he said in 
-that document that he would manage the 
property in certain ways, that is, that he 
‘would deal with it in accordance with the 
views of the majority of the committee 
and that he would appoint a certain 
‘person to carry.out the actual manage- 
‘ment under his supervision and -that that 
‘person - should keep accounts -which should 
:be produced and so forth. Ido not think 
that this implies that the property still 
-vested in the committee and not in Radha 
‘Raman Das. The question after all is 
nota legal question whether Radha Raman 
‘Das is to be considered to have heen in 
‘possession: of the property merely as 
‘an’ agent or in his own © right. 
‘The question is who was actually in physical 
-possession. There seems to be no real 
doubt that Radha Raman Das in his capacity 
.as mahanth was in. possession up to July 28, 
‘1935. Then it is urged that he delivered 
possession voluntarily when he executed the 
deed of relinquishment. . ii 
‘In view ofthe fact that he made imme- 
diate protests on the very next day; July 
29, and that since then there has been 
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‘a dispute asto the right of possession, 
T think if is extremely improbable that 
Radha Ramen Das could have voluntarily 
relinquished possession on July 28, 1935. 
This is after all not a final adjudication 
of the rights of the parties. An order 
under s. 145 is passed as the result of a 
summary proceeding about the possession 
of the parties, and the aggrieved party can 
always have recourse to the Civil Court to 
establish his rights. The real dispute 
between the parties in the present case 
ig whether the present applicants in revision 
are entitled to eject Radha Raman Das 


-from his possession as-the mahanth of the 


temple. That is a question which: can 
properly be agitated only in a Civil Court. 
Tt seems tome that the order of the Magis- 
trate was substantially just and there is 


‘certainly no ground to interfere with it in 
‘revision. The application is rejected: 


N.. . „Application rejected: 


OUDH CHIEF COURT 
First Civil Appeal No. 37 of 1934 
April 8, 1936 
SRIVASTAVA AND NaNavuTry, JJ. 
KAMTA PRASAD AND OTHBRS— 
PLAINTIFES—APPELLANTS 
versus ; 
Raja PIRTHI PAL SINGH AND OTHERS 


—DETENDANTS—RESPONDENTS 

Oudh Sub-Settlement Act (XXVI of 1866), r. 10— 
"Person claiming to be an under-proprietor—Hssen- 
tials to be established—Held, that defendant No. 9 
was an under-proprietor and not a qabzadar— 
Presumptions—Direct evidence about lands in pos- 
session of ancestors of party impossible— Right of 
Court to make reasonable presumptions. : 

A person claiming tobe an under-proprietor has, 
under r. 10 of the Oudh Sub-Settlement Act, to 
establish (1) that heor his ancestors were former 
proprietors, (2) that the lands in suit had been 
held by him or some person fron whom he has 
inherited sometime since February 13, 1844, and (3) 
that the land had been held by such person as his 
sir or nankar when he was in proprietary posses- 
sion, [p. 740, col. 2.] f 

The plaintiffs’ case was that the ancestors of R, 
defendant No. 9, were old zemindars of village B, that 
D, father of defendant No. 9, and his ancestors had 
“been in possession of the lands in suit as under- 
proprietors and sir-holders from the Shahi times and 
that the ‘defendant No.9 is the- under-proprietor 
and not an occupancy tenant of the land in suit. 
The plaintiffs claimed tnat accordingly they have 
the same rights as mortgagees with possession as 
are possessed by defendant No. 9: Ni 
| Held, that there was nothing in the case to 
suggest that the position of the branch of R in 
regard to the lands in possession of that branch at 
the time of settlement was different front the posi- 
tion of the other branches in gelation to the lands 
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in possession of those. branches and as. the heads 
of those branches nad been recognised to be under- 
Proprietors of their lands, R was also entitled to 
the same rignts insuch ofthe lands as were in 
‘possession of his grand-uncle at the first regular 
settlement and was anunder-propwietor and not a 
qabeadar. Mahmud-ul-Hassan Kirmani v. Baldeo 
Singh (3), distinguished. [p, 74°, col. 2.] 

- As it is obviously impossible for any one at the 
present day to adduce direct evidence about the 
lands which were in possession ofa party's ances- 
tors as sir while they were in proprietary posses- 
sion during the Shahi times, or even at some time 
during the twelve years preceding the annexation 
and oral evidence on these points at the present 
day is altogether- out of question and documentary 
evidence also is practically impossible because at 
that time there was no regular system of Record 
of Rights like what exist now and because the 
khasra numbers, which are so helpful for the 
purpose of identifying the plots, have come into 
existence only since the first regular settlement, it 
is justifiable for the Gourt to make certain reason- 
able presumptions, [p. 742, col. 1] 


F. C. A. against the decree of the Subordi- 


nate Judge, Bara B 
1933. 


anki, dated December 22, 
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. Messrs. M. Wasim, Khaliquzzaman and 
Ali Hasan, for the Appellants. 


Mr. Hyder Husain, Zor the Respondents. 


Judgment.-—This isa plaintiffs’ appeal 
against the decree, dated December 22, 1933, 
of the learned Subordinate Judge of Bara 
Banki, dismissing the plaintifis’ suit for a 
declaration that they along with Ram 
Dulare, defendant No. 9, were under- 
proprietors of the 18 plots in suit measuring 
24. bighas 2 biswas and 18 biswansis situate 
in village Baghora in the -Bara Banki 
District.. i l 


The following pedigree will’ be helpful in 
understanding the relationship between 
Ram Dulare, defendant No.9, and other 
members of his family who figure in earlier 
litigations which have a material bearing 
‘on the case. : 


Í f 











Chait Ram aras Ram “Nohri Kallu 
| 
ie Dəbi Pelt Ka ai Mohan Lal Siddhu 
Kali Porshad Moti Ram . ee siahai siahai 
| : f b 
Sheo C Parshadi NO 
ree Chandi.. Gaya Din 
| oy ane oe Fursat 3 ‘ 
i i p ; ; warka 
ao Mathura. Lalta. Parmeshur. Ram ahad Perehad 
I 
D Ram Dulare. 
| | | Bhigwan Din defendant 
ji o. 9, 
Chhote Lal. Kandan Lal. Sarabjit. 
; EEE ee Se 
3 a. Salt 
Bakhtawar Tika Ram Bhawani Bux. ey in 
Th Mee oi agan EE 
Sheo Di 
I a Bechu Sheo Prasad 
Thakur i | | 
| 
| f Bali Tirtoki, Sarabjit, Oudh 
Kunj Behari Gaya Din. dhan, Behari, 
| a | Sep fe AG I 
. H at? an £ . 
Durga J naa Swami De Bindhesri a aa Bali. J ngan h uchit, 
aa i Ajdar | ee Dan Bahadur 
a e eae Serer 
Ram Dut. Guru Dat, Parag Dut. Shes Dat, Ambika € tri Rem 


Ta. 
, 
s 


Perghad. ` 
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““On May 19, 1911, Dwarka Prasad, father of 
defendant No. 9 executed’a deed of mort- 
gage (Ex. 1) in respect of the lands in suit 
iñ favour of the plathtiffs.eand one Jwala 
Prasad who is now represented by his widow 
defendant No:10. On December 21, 1912, 
another mortgage-deed (Ex. 2) was execut- 
ed in respect of the same landsin renewal 
ef the previous mortgage Ex. 1 by Dwarka 
and his son Ram Dulare defendant No. 9 in 
favour of the same morigagees. In 1929 
the taluqdar sued Ram Dulare for enhanc- 
ment of rent of the lands in suit treating 
him as añ occupancy tenant. ‘The plaintiffs 
intervened in their right as usufrictuary 

. mortgagees of the lands in dispute. The 
suit was-.dismissed ‘by thé trial Court but 
was decreed.oti appeal by fhe Commissioner 
whose order .was affirmed by the Board of 
Revenue. This has led to the institution of 
the present suit. . < coe 

The plaintiffs case is that the ancestors of 
Ram Dulare, defendant No. 9, were old 
zamindars of village Baghora, that Dwarka 
Prasad, father of defendant No. 9, and his 


ancestors had been in possession of the 


lands in suit-as under-proprietors and sir- 
holders from the Shahi times and that the 
defendant No.9 is the. under-proprietor and 
not an occupancy tenant of the land in 
‘suit. The plaintifi’s claimed that accordingly 
they have the same rights as mortgagees 
with possession as are possessed by defend- 
ant No. 9. The taluqgdar of the Surajpur 
estate’of which village Baghora is a part, 
had created a trust of the Surajpur taluga 
and defendants Nos. 1 to 8 were impleaded 
ds trustees under the said trust. 


The trustee defendants denied that Ram 
Dulare or his ancestors had any under- 
proprietary rights in the plots in suit. 
They pleaded ‘that he was only an occu- 


pancy tenant and that the plaintiffs have’ 


accordingly acquired no rights under the 
mortgage deeds set up by them. 


The learned Subordinate > Judge held 
that the ancestors of defendant No. 9 were 
the old zamindars of village Baghora but 
the plaintiffs had failed to prove satisfac- 
torily. the other conditions requisite for est- 
ablishing a claim for under-proprietary rights 

` undef r. 10 of the Oudh Sub-Settlement Act, 
(XXVI of 1866). He, therefore, dismiss- 
ed the claim. The plaintiffs appealed, 
and during the.pendency af the appeal 
in this Court, an’ application was made that 
the above-mentioned trust had been revoked 
by the talugdar and by agreement -of 
parties the name of Raja Pirthipal Singh 
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talugdar has been substituted in place of 
the “Jefendants-respondents Nos. 1. to 8.. 

The only question which has been argued 
inthis Court ig as regards the title of Ram 
Dulare to be en under-proprietor. Ib is 
agreed, and there can be no question about 
it, that a person claiming to be an under- 
proprietor has under r 10 of the Oudh 
Sub-Settlement Act, to establish (1) that he 
or his ancestors were former proprietors, 
(2) that the lands in suit had been held 
by him or some person | from whom 
hehas inherited sometime since Iebruary 
13, 1844, and (3) that the land had been 
held by such person as his siror nankar 
when ke was in proprietary possession. As 
already stated the lower Court has found 
that the first condition is satisfied in this 
case, and this finding has been ace 
cepted beforeus by the learned Counsel 
for the defendants-respondents. The con~ 
troversy, therefore, is confined as to whe- 
ther the other two conditions have been 


_ satisfied or not. 


tn order to determine this, it is necessary 
to review in brief the ealier litigations 
which have taken place between the 
taluqdaron the one hand and Ram Dulare’s 
ancestors onthe other. Exhibit 3 is the 
copy of a plaint dated November 7, 1863, 
in a suit brought by Sheo Prasad, Ram 
Sahai and Bechu in the Settlement Court 
against Rani Talewand Kuar, Taluydar 
of Surajpur alleging .that they were 
zamindars of village Baghora for many ge- 
nerations and that they had been wrong- 
fully dispossessed of the village by the 
Rani during the Mutiny of 1807. They 
prayed that the village should be decreed 
to them. The suit was dismissed on the 
ground that the village had been included 
in’ the taluqdari sanad granted to Rani 
Talewand Kuar, vide Ex. 4. On October. 
21, 1864, a similar suit was instituted 
again-by Ram Sahai, Sheho Dat, Bechu 
and Dwarka Prasad. It was alleged in the 
plaint Ex. 5,in this suit that though they 
had been dipossessed of the village yet 
ihe sir was until now in the plaintiiis 
possession. This suit was also dismissed 
(ix. 6), but it was added that the claimants 
could sue for their sir separately. They 
were also directed to file a list of their sir 
plots. On October 28, 1864, Ram Sahai, 
Dwarka, Sheo Datand others made an ap- 
plication (Ex. 8) complaining that the pat- 
wari was not giving them the survey num- 
bers oftheir sir plots. A list of sir. plots 
wes supplied to Ram Sahat, on Febraary 
9 1865, (vide Ex. 9) and hå filed a suit 
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‘in respect of them. Exhibit 11 is a copy 
of the proceedings in the suit. On July 
5, 1:69, the suit was decreed and Ram 
Sahai was held entitled go . retain the 
30 bighas 1 biswas sir lands claimed by 
him at an annual rent of Rs. 46-14. It is 
common ground .between the parties that 
under- proprietary rights were decreed to 
Ram Sahai in respect of this land. 

On May 6, 1871, a similar claim was made 
by Chandi for a decree in respect of his 
sir land measuring 23 bighas 10 biswas 
(ix. 17). The plaint in this case was re- 
jected on the ground that the plaintiff had 
no cause of action. It is difficult to un- 
derstend this crder but presumbly it was 
meade on the ground that he had no cause 
of action because he continued to be in 
possession and had not been dispossessed. 
In 1880 the talugdar issued a ‘notice of 
ejectment against Chandi treating him as 
a tenant-al-will, Chandi brought a suit 
to contest the notice of ejectment. It 
was held that Chandi was a descendant of 
the old gamindars and not a mere tenant. 
The notice of ejectment was accordingly 
cancelled (Ex. 7). 

It appears that at the second settlement 
Dwarka, father of defendant No. 9, was 
recorded as an occupancy tenant of the 
land in suit, but there are no documents on 
the record to show the circumstances 
under which or the grounds on the basis of 
which this entry came to be made, On 
May 15," 1894, Dwarka made an application 
(Ex. A-1) for correction of the records and 
prayed that hisname should be entered as an 
under-proprietor in register No. 3 instead 
of as an occupancy tenant in register No. 4. 
Exhibit A-3 is the statement of Dwarka 
made in these proceedings. The applica- 
tion was ordered to be filed, vide Nx. A-2 
on July 7, 1894, with the remark that the 
matter had already been decided, 

In 1909 a notice of ejectment was issued 
by the taluqdar- against Oudh Bihari, 
Sarabjit and Durjodhan sons of Sheo Prasad. 
The Revenue Court cancelled the notice 
holding them to be under-proprietors. The 
talukdar thereupon filed a suit in the Civil 
Court for a declaration that they were not 
under-proprietors, This suit was finally dis- 
missed by the Court of the Judicial Com- 
missioner of Oudh (Ex. 16) on May 7, 1914. 
It was held by the Judicial Commissioner 
that the defendants’ ancestors were old 
_gemindars of village Baghora and had been 
in cultivation of the plots in suit as sir and 
were; therefore, entitled to under-proprietary 
rights in the safd plots. 
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Reliance has also been placed on Exs. 19 
to 38 which are receipts for rent given by 
the talugdar showing that he accepted the 
rent from the plaint tiffs who are described in 
the receipts as morbgagees, 

The position, therefore, stands thus: “The 
ancestors of Ram. Dulare defendant No. 9 
were admittedly the former proprietors of 
village Baghora. Their claim for sub- 
settlement of the village was dismissed 
because the villaze had been already in- 
cluded in the sanad of the taluqdar, but 
they were allowed to make a claim for sir 
lands in their possession. Ram Sahai, “a 
cousin of Ram Dulare made such a claim and | 
obtained a decree for under- -proprietar y 
rights from the Settlement Court in respect 
of his sir lands. The sons of Sheo Prasad 
were also declared under-proprietors of the 
sir lands in their cultivation by the Judicial 
Commissioner of Oudh in 1914. Exhibit 12, 
the jamabandi of the first settlement, shows 
that 11 plots out of the 18 plots in suit were 
in possession of Chandi, grand-uncle of Ram 
Dulare at that time. Chandi had also brought 
a suit in the Settlement Court claiming 
under-proprietary rights in the lands in his 
Possession, but curiously enough the plaint 
was rejected on the ground that he had no 
cause of action. He, however, continued in 
possession of the said lands and a notice of 
ejectment issued against him in 1880 was 
cancelled on the ground that he was not a 
mere tenant. It may be noted thatin those 
days it was usual for the Revenue Courts in 
suits in which a notice of ejectment was 
contested on the ground that the claimant. 
possessed proprietary or under-proprietary 
rights to decree the suits on a finding that 
he was not a mere tenant, if the Court was 
of opinion that a prima facie case for pro- 
prietary or under-proprietary rights had 
been made out. It was repeatedly held in 
the old Judicial Commissioner’s Court that 
such a finding gave the taluydar a cause of 
action for a suit in the Oivil Court for a 
declaration that the claimant did not possess 
any proprietary or under-proprietary rights 
(e. g. Amrit Lalv. Jang Bahadur Singh, 14: 
O. O. p. 193 (1)). This view held sway. till 
1923 when it was overruled by their Lordships 
of the Judicial Committee in Mohammad’ 
Mumtaz Ali Khan v. Mohan Singh, L. R. 50, 
I. A. 202 (2). But during this long period: 
of 1880 to 1923 no such suit was instituted 


(1) 1400 196; 11 Ind Cas 920. 

(2) 50 I A 20% 74 Ind. Cas. 476; AL R.1923 PO 
118: 21 A LJ 757; 45 A419; 9300 231; 45 M D 
J 623; 9 O &ALR 901; 10 0 LJ 383; 19,.L W 
283; 39 O L J295; 28 © WN810; 33 M DOT 881; 
(PO). 
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: by the talugdar against Chandi or after 
him against Dwarka Prasad or his son Ram 
Dulare as he should have done, if according 
to the view of law prevailing atthe time, 
he had questioned their right as under- 
Proprietors. We have mentioned this only 
as an evidence of the talugdar’s conduct 
and“not as in any way debarring him from 
disputing the plaintiff's claim in the present 
suit, - i 

It is obviously impossible for any one at 
the present day to adduce direct evidence 

. about the lands which were in possession of 

his ancestors as sir while they were in 
proprietary possession during the Shahi 
times or even at some time during the 
twelve years preceding the annexation. 

Oral evidence on these points at the present 
day is altogether out of question. Docu- 
mentary evidence also is practically im- 
possible because at that. time there was no 
regular system of record of rights like “what 
we have now and because the khasra num- 
bers, which are so helpful for the purpose 
of identifying the plots, have come into 
existence only since the first regular settle- 
ment. In such circumstances we think it 
justifiable for the Court to make certain 
reasonable presumptions. Taking all the 
circumstances of the case into consideration 
we are of opinion that it would not be un- 
reasonable to presume that conditions 2 
and 3 mentioned above are satisfied in the 
case of the 11 plots out of the plots in suit 
which were recorded in ihe name of Chandi 
at the time of the first regular settlement. 

“At any rate, we think, that the facts which 
have been established in the present case 
are sufficient to shift the onus on to the 
defendant taluqdar to show the contrary. 

The lower Court as well as the learned 
Counsel for the defendant-respondent has 
placed strong reliance on the decision of a 
Bench of this Court in Mahmud-ul-Hasan 
Kirmani v. Baldeo Singh, T O. W. N. 443 
(3). Emphasis hes been laid on the follow- 
ing observations made in that case:— 

“Tt may be that it is very difficult for the defend- 
ants to prove at the present time that the lands in 
suit had been held-by them or their ancestors as sir 
but the Court cannot help them. It cannot be 
presumed that the lands, which were held by them 
or their ancestors in 1869 had been held by them as 
sir also when they were in proprietary pcssession at 


a very remote period. Hard cases must not be 
allowed to make bad law," 


Weare in entire agreement with these 
remarks, but each case must he judged on 
jts own merits. In that case even the facs 


(3) 7 O W N 448; 100 Ind. Oas. 851; A IR 1927 
Oudh 183 
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of the defendants’ ancestors having formerly 
been proprietors of the village was not free 
from doubt. Beyond the fact of certain 
lands being .regprded in the possession of 
their ancestors in 1869 there was no other 
evidence to indicate that the lands had 
been held by them es sir. We are, there- 
fore, of opinion that that case does not 
afford any parallel to the present one and is 
distinguishable. There is nothing in the 
present case to suggest that the position of 
the branch of Ram Dulare in regard to the 
lands in possession of that branch at the 
time of settlement was different from the 
position of the branch of Ram Sahai or 
from that of the branch of Sheo Prasad in 
relation to the lands in possession of those 
branches. As Ram Sahai and the sons of 
Sheo Prasad have been recognised to be 
under-proprietors of their lands, it seems to 
us reasonably certain that Ram Dulare is 
entitled to the same righis in such of the 
lands as were in possessicn of his grand- 
uncle Chandi atthe first regular settlement: 

We accordingly allow the appeal, set 
aside the decree of the lower Court and 
decree the plaintiffs’ claim for a declaration 
that they and defendant No. 9 are under- 
proprietors and uot gabzadars of the follow- 
ing eleven plots in suit, noted at the foot 
of the judgment. The claim in respect of 
the remaining plots is dismissed. The 
parties will.receive and pay costs in propor- 
tion to their success and failure: 


First Regular Settlement: Present: 
Survey No. Suivey No. 
1. 201 corresponding to 204 . 
2. 229 » Pe 232 
3. 475/3 5 55 530 
4. 718 ` 3 767 
5. 787 i » 835 
6. 805 n n 853 
hs 1073 ” p 5 biswa & 5 bis- - 
wansis land of 
` 1156. 
8. 1074 ar z 1158 
9. 1094/1, 1094,2 35 1183 
10. 1096 ‘3 35 1185 
11. 1100/1, 1100/2. np 1192 
N. Appeai allowec. 
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RANGOON HIGH COURT 
First Civil Appeal No. 34 of 1935 
December 5, 1935 
Pace, ©. J. AND Mya Bu, JJ. 
RAJAMMAL-—-APPLLANT 
VETSUS 
MUTI-UR-RAHMAN LAIK AND oragrs 
— RESPONDENTS 

Rangoon Municipal Act (VI of 1922), ss. 80, 86,194 
—Person to whom demand notice is addressed and 
decree under s.45, Lower Burma Land and Revenue 
Act, passed, dead at all material times—Such person, 
aif a defaulter—Proceedings, validity of. 

Where the person to whom the demand notice 
under the Rangoon Municipal Act was addressed 
and against whom the decree under 8. 45, Lower 
Burma Land and Revenue Act was passed, was 
‘neither a person liable in respect of the arrears 
of taxation for the period under assessment nora 
‘person who could be a defaulter, because at all 
material times he was dead, with the result that 
although the Corporation might have intended to 
“take proceedings against the trustees who were 
the owners of the premiges or against the plaintiff 
and some other person as being occupiers of the 
premises subject to assessment, in truth and in 
fact the proceedings had been taken not against 
any person who was a defaulter or liable to pay 
the taxes but against a non-existing person: 

_ Held, that it was no answer in law or in fact 
or in justice to say that if the proceedings had 
been taken in the name of the right person and 
against a person who was in fact a defaulter in 
arrear, the proceedings would have been in order, 
and the right to pursue the special procsdure would 
have accrued tothe Corporation,- Development Trust 
v. G.S. Behara & Sons (1), followed. 

' F.C. A. from the decree of this Court, 
dated January 31, 1935. 

_ Messrs. E. Hay and W. Dhar, for the 
Appellant. 

Mr. P. N. Bhattacharya, for Respondent 
No. 1. 


Page, C.J.—This appeal must be dis- 
missed. To my mind the matter presents 
no difficulty. Under ss. 80 and 86, Ran- 
goon Municipal Act, certain property taxes 
were in arrear for the quarter commenc- 
ing April 1, 1932. Arrears of such taxes 
may be recovered as if they were arrears 
of land revenue under s. 194, and it has 
been found by the learned trial Judge, 
and we agree with the finding, that steps 
were taken to recover this arrear of taxes 
under s. 45, Lower Burma Land and 
Revenue Act. The property in respect 
of which the taxes were levied was wakf, 
_and during the period for which the assess- 
ment was made, the owner of the property 
-was the sole trustee, defendant No. 2, in 
the suit. He was an old gentleman of 80 
living in India. Up till 1931, defendant 
“No. 2 had as his co-trustee one Sheik 
“Abdul” Gany Laik. Abdul Gany Laik, 
however, died in 1931, before the taxes in 
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respect of which the demand in suit was 
made became due. ‘The plaintiff in the 
suit was appointed a cr-trustee with defend- 
ant No.2 in August 1933. There was 
evidence’ that during the period in respect 
of which the assessment of these taxes 
was made, the plaintiff and his brother were 
de facto occupiers of this property, but it 
is unnecessary for the purpose of deter- 
mining this app2al to decide whether that 
was su or not. Now, the Akunwun issued 
a demand notice on July 21, 1932, calling 
upon S. A. Ganny Laik to pay the amount 
due on or before August 10, 1932, or to 
appear before the Akunwun to show cause 
why the amount should not be realised 
from him. At that time Abdul Gany 
Laik was dead, and he was not a person 
in arrear or a defaulter ageinst whom 
stéps could be taken to recover the arrears 
of taxes, because he was a deceased person. 
Jt is contended that there was evidence 
upon the record to justify the Court in 
finding, if it was dispesed todo so, that 
in fact the notice of July 21, 1932, was served 
upon the plaintiff, and the learned Judge 
has found that the plaintiff was aware of 
the various steps which were being taken 
in the course of these assessment pro- 
ceedings." 

Now, if s. 44, Land Act, applied, it was 
contended that although the notice of 
demand was upon Abdul Gany Laik who 
was dead, inasmuch as the plaintiff ac- 
cepted service of it, the plaintiff might be 
deemed to bea defaulter if in fact he 
was a person who was liable to pay the 
arrears. I do not propose to decide that 
question either, because, whether or not 
upon the facts the plaintiff could be deemed 
to be a defaulter withins. 44, the plaintiff 
was not the person against whom the 
procedure for recovering arrears of revenue 


provided under s. 45 was put into force. 


On August 10, the Akunwun took steps 
to put into force bhe powers granted to 
the Corporation under s. 45. Both the 
Financial Commissioner and Leach, J., at 
the trial held that the procedure which 
was followed for the purpose of recovéring 
this arrear of taxation was under s. 45 of 
the Act, and not s.46 ors. 47. It is, in 
my opinion, abundantly clear that it is 
so On August 10 the Akunwun purport- 
ing to act unders.45 passed a decree in 
favour of the Circle Thugyi in respect of 
the arrears against “S. A. (any Laik, 
defaulter.” It appears that the Thugyi as 
decree-holder applied for leave to execute 
the decree under s. 45 on August 26, 1932. 
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Leave in that behalf was granted by the 
Akunwun on August 28. On August 29, 
the Akunwun issued a prohibitory order 
to Abdul Gany Laik restraining him from 
_alienating the property until further orders 
of the Court. Onthe same day a proclama- 
tion was issued for the sale of this pro- 
perty to liquidate the taxation in arrear. 
The sale was postponed on several occasions, 
it may be at the instance of the plaintiff 
or his brother, but eventually the prop- 
erty was sold. Thereafter the plaintiff 
appealed to the Financial Commissioner 
against the sale upon the ground that at 
all material times S. A. Gany Laik was 
a dead man, end the decree having been 
passed against a dead man, the decree and 
ett spubeanent proceedings were null and 
void, 

The Financial Commissioner overruled 
the objection, and the plaintiff filed the 
presnt suit in which he prayed for a 
declaration that his right in the property 
that had been sold to liquidate the taxa- 
tion in arrear had not been affected and 
in the alternative for an order setting 
aside the sale on the ground of irregu- 
larity and illegality. Leach, J., at the 
-trial held that inasmuch as the proceed- 
ings under s. 45 had been taken against 
a dead man they and all subsequent and 
ancillary proceedings were null and void. 
On appeal it was contended that the Court 
had no jurisdiction to entertain the question 
_ whether the proceedings were taken 
end in particular whether the decree had 
been passed, against a defaulter in arrear. 
The learned Advccate. for the appellant 
relied upon s. 55 (1) ands. 56 (a) of the 
Land Act. Section 56 (a) provides that: 

“Except as hereinbefore expressly provided, no 
Civil Court shall exercise jurisdiction as to any 


of the following matters: namely (a) matters, 
claims and questions mentioned in Proviso 1 to s. 55,” 


and in s. 55 (1) it is provided that among 
such questions are questions as to the 
legality of any process issued under s. 45. 
In my opinion the case is concluded, 
against the appellant both on principle and 
by authority. It is a condition precedent 
to the right accruing to the appellant to 
put into force the special procedure for 
recovering airears of taxation provided 
‘under s. 45, inter alia, that the person 
-against whom the decree is passed is a 
defaulter, that is a person liable to pa 
the arreais or taxation to recover which 
the proceedings are taken." Tt is conceded 
that Abdul Gany Laik, to whom the 
demand notice was addressed and against 
whom the decree under s.45 was passed, 
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was neither a person liable in respect 
of the arrears of taxation for the period 
under assessment nor a person who could 
be a defaulter, because at. all material 
times he wa@ dead. Ths result was that 
although the Corporation might have 
intended to take proceedings against the 
trustees who were the owners of the 


‘premises or against the plaintiff and some 


other person as being occupiers of the 
premises subject to assessment, in truth 
and in fact the proceedings had been 
taken not against any person who was a 
defaulter or liable to pay the taxes but 
against a non-existing person, Abdul Gany 
Laik, who at all material times was dead. 
These simple undisputed facts bring the 
case, in my opinion, directly within the 
law as laid down in Development Trust 
v. G. S. Behara& Sons (1), and Balkishen 
Das v. Simpson (2), and other cases in 
which the law is enunciated in the same 
sense. In Development Trust v. G. 8. 
Behara & Sons (1), when dealing with 
proceedings taken by the appellants in 
that case under s. 45, it was laid down 
that it was a condition precedent to the 
accrual of the right to take advantage of 
the special procedure in s. 45, that there 
should be a defaulter liable to pay the 
texes in arrear and that the proceedings 
should have been taken against such a 
defaulter. | 

If this- procedure was put in force 
against a person who was not a defaulter 
it was held that the whole of the pro- 
ceedings taken under s. 45 were null and 
void, although it was pointed out in that 


‘ease, as well as in similar circumstances 


in Balkishen Das v. Simpson (2), that if 
the proceedings had been taken against 
a defaulter in arrear, it is not open to 
the Court to question whether there were 
irregularities or illegalities in the manner 
ip, which tke. procedure was put into 
operation. The learned Advocate for the 
appellant contended that, although he was 
bound to admit that the decree had been 
passod end the proceedings had been 
taken against the wrong person, yet as 
in truth and in fact, as he contended, 
the plaintiff was liable as an occupier, 
it did not lie in his mouth to complain 
that by mistake or otherwise the proceed- 
ings had been taken against the wrong per- 
son or against a person who was either dead 


(Ll) 10 R 412; 139 Ind. Cas, 566; AT R 1932 Rang. 
123: Ind. Ral. (1932) Rang. 19: 
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or fictitious. But we are unable to accept 
that contention. If it was a condition 
precedent that the proceedings under 
s. 45 should have been taken against a 
defaulter in arrear, and tltose proceedings 
were taken against a dead man who could 
not fulfil that capacity, it is no answer 
in law or in fact or in justice 
to say that if the proceedings had 
been taken in the name of the right person 
and against a person who was in fact a 
defaulter in arrear, the proceedings would 
have been in order, and the right to 
pursue the special procedure would have 
accrued tothe Corporation. In my opinion 
this case in concluded both upon principle 
and by authority against the appellant. 
The resalt is that the appeal is dismissed. 
As regards costs we think in the circum- 
stances of the case thet each party should 
pay their own costs at the trial, and 
respondent No. 1 is entitled to costs in the 
appeal. 
Mya Bu, J.—I agree. 
N. Appeal dismissed. 
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April 22, 1936 
Kine, O. J. AND Nanavorty, J. 

L. JAGRAM DAS—PLaIntire— 
APPELLANT 
Versus 
BANARSI DAS AND ANoTHER— 


DrrenDANTS—RESPONDENTS 

Sale of goods—Defendants buying with their own 
money on behalf of plaintiff—Notice demanding 
balance of purchase money—Right to re-sell—Implied 
consent—Sale of Goods Act (III of 1930), ss. 45, 46, 
5i—Unpaid seller's right to re-sell after giving due 
notice. 

The plaintiff sent an order to the defendants’ 
firm to fill three kothas of wheat containing a 
thousand maunds each. The order was duted May 
12, 1930. Rs. 1,200 were remitted by way of ad- 
vance or earnest money. The defendants purchased 
wheat sufficient fcr filling two kothas and submit- 
ted accounts to the plaintiff. As the price of wheat 
was falling, they gave three notices to the plaintiff 
in the month of July 1930 demanding the balance 
of the purchase money and stating that if the 
balance were not sent, they would sell the goods. 
The plaintiff absolutely ignored these three notices 
and gave no further instructions: 

Held, that the defendants had implied authority 
to sell at the market rate, that is, on the best 
possible terms, ‘The silence of the plaintiff inspite 
of repeated notices may, be treated as giving im- 
plied ccnsent. - Roop Ram Bhagwandas v. Nanak 
Ram Chhajju Ram (3), Harilal Chimanlal v. Peh- 
tadrqi & Co. (4) and Firm Herprashad-Tulst Ram 
y. Firm Jindar Parshad-Naim Kunwar (6), relied 
on. Balla Mall,Rakha Mal v. Budhu Mal-Prabh 
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Dial (1), dissented from. Mulehand-Shib Dhan v. 
Sheo Mal-Sheo Parshad (2), distinguished, 

Under the Sale of Goods Act, there is no ques- 
tion about it that the commission agent is entitled 
to the remedy given to an unpaid seller in s. 45 
and in s. 46 and an unpaid seller has a right of re-sale 
as limited by the act. Under s. 54 the unpaid 
seller can re-sell after giving due notice. 


S.C. A. against the decree of the Addi- 
tional Subordinate Judge, Sultanpur, in a 
Civil Appeal No. 10 of 1933-34, decided on 
May 16, 1934, allowing the appeal and set- 
ting aside the order passed by the Munsif, 
Sadar Sultanpur, in Regular Suit No. 2 of 
1933, dated November 1, 1933. 

Messrs. M. Wasim and Ali Hasan, for the 
Appellant. 

Mr. P.N. Chaudhri, 
ents. 


Judgment.—This is a plaintiffs appeal 
arising out of a suit for recovery of 
Ks. 1,200 as earnest money together with 
interest. 

The plaintiff isa firmat Suitanpur, and 
the defendants area firm at Ludhiana. 
They opened a branch at Mogha in the 
Ferozepore District as commission agents. 
A munim of their firm named Bhikha Ram 
came to Sultanpur, and in accordance with 
Bhikha Ram’s suggestion, the plaintiff sent 
an order to the defendants’ firm to fill three 
kothas of wheat containing a thousand 
maunds each. The order was dated May 12, 
1930. Rupees 1,200 were remitted by way 
of advance or earnest money. The de- 
fendants purchased wheat sufficient for 
filling two kothas and submitted 
accounts to the plaintiff. The plaint- 
iff did not pay the balance of the . pur- 
chase money even after receiving 
notices from the defendants that the price 
of wheat had fallen and ihat the wheat 
would be sold ifthe balance were not paid. 
In February and March 1931, the defend- 
ants-sold the plaintiff's wheat in the two 
kothas and the sale resulted in loss. 

The plaintiff's case was ihat he entered 
into a contract with the defendants’ munim, 
Bhikha Ram upon certain terms, namely, 
that only Rs. 1,2C0 should be peid as earnest 
money for the three kothas, that the grain 
should remain in the safe custody of the 
defendants until such time as the plaintiff 
should order its despatch to Sultanpur, and 
that the defendants would have to invest 


for the Respond- 


. their own money for which they would get 


interest at Re. 0-10-0 per cent. per mensem, in 
addition to rent for the kothas, and the fee 
for commission egency. The plaintiff con- 
tends that the defendants had no right to 
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sell the goods without his permission and 
that they committed breach of contract 
which entitled him to recover the earnest 
money together with interest. 

The defendants denied originally that 
Bhikha Ram was their munim. They also 
denied the terms of the contract said to 
have: been entered into between the plaintiff 
and Bhikha Ram. Their case was that as 
they paid for the grain themselves and the 
plaintiff in spite of repeated demands only 
paid them Rs, 1,200, and ashe refused to 
pay the balance of the price, inspite of 
notices sent by them, they were obliged to 
sell the goods treating the plaintiffs silence 
as hisimplied consent. They claimed to 
have suffered considerable loss for which 
they have already filed a suit against the 
plaintiff. 

The trial Court held that the plaintiff's 
‘allegations were substantially correct and 
that he had entered into an agreement 
with Bhikha Ram as alleged and that the 
‘defendants had no right to re-sell without 

“the plaintiff's permission and, therefore, the 
plaintiff was entitled to the refund claimed. 
The lower Appellate Court held that the al- 
leged. contract made between the plaintiff 
and Bhikha Ram was not proved and, there- 
fore, there was no question of breach of 
contract. TheCourt further held that the 
defendants were entitled to re-sell and that 
the plaintiff was not entitled to refund of 
the earnest money. 
- In second appeal the finding of the Court 
‘below that no contract between the plaintiff 
and Bhikha Ram has been proved must be 
held binding upon us. We must take it, 
therefore, that no special terms of contract 
have been proved andthe parties must be 
relegated to their legal rights and liabilities 
arising from statute or from business cus- 
tom. Inthe present case no business cus- 
tom has been proved. 

For the appellant itis argued that the 
defendants were mere agents of the plaintiff 
who was the principle and that the law on 
the subject isto be found in ss. 211 and 
221 of the Indian Contract Act. Under 
s. 211 the agent is bound to conduct the 
business of his principal according to the 
directions given by the principal. Under 
s. 221 the agent is given alien on the prin- 
cipal’s property in his possession until he 
is paid for commission, disbursements and 
servicesin respect of the property. 
right of re-sale is given bys. 221. It is ar- 
gued, therefore, that the defendants as com- 
mission agents are not given any statutory 
power of re-sale. Atthe most they had a 
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lien upon the property under s. 221. The 
rulings upon which reliance-is placed on 
behalf of the appellants are Balla Mal- 
Rakha Mal v. Budhu Mal-Prabh Dial, 89 
Ind. Cas. 409 (1Pand Mulchand Shib Dhan 
v. Sheo Mal-Sheo Parshad, 123 Ind. Cas. 
867 (2). In the former case it was held that 
under e, 221 of the Contract Act, the rights 
of a commission agent are of a limited 
character and are confined to the mere 
right of retainer which may be used as a 


defence to eny action forthe recovery of 


the property brought against him oras a 
matter of title to reclaim the property by 
action if he hasbeen unlawfully dispos- 
sessed of it. It wes further held that an 
‘agent who has bought goods for a princi- 


‘pal with his own money does not stand in 


the position of en unpaid seller and has, 
therefore, no right to re-sell. This ruling 
does no doubt support the appellant's con- 
tention but it is a ruling of a single learned 
Judge of the Lahore High Court and there 
are certain rulings to the contrary which we 
prefer to follow. The second ruling also 
supports the appellant’s contention. It was 
held that though an agent is entitled to 
retain the principal’s goods until the 
amount due tohim from the principal is 
paid, he is not entitled to sell them for 
recovering his dues in the absence of 
mercantile custom authorizing him to do 
so. In this case the question was not 
considered whether the commission agent 
who buys goods on behalf of his principal 
with his own rooney isnot entitled to the 
remedy given to an unpaid seller under 
s. 107 of the Contract Act. 

The contrary view has been taken by a 
Bench of the Lahore High Court in Roop 
Ram-Bhagwandas v. Nanak Ram-Chhaju 
Ram, 103 Ind. Gas. 543 (3). The facts _ of 
that case are very similar to the facts of 
the case before us. Inthat case the plaint- 
iffs who were commission agents bought 
certain articles on behelf of the defendants 
and before the date fixed for delivery 
wired tothe defendants to remit the price. 
The defendants didnot remit the price 
end asthe market price was falling, the 
plaintiffs settled wiih the sellers to avoid 
risk of- further loss. It was held that the 
defendants having failed to pay the pur- 
chase money, the plaintiffs, astheir agents, 
had implied authority to settle ‘at the 
ae 89 Ind, Cas. 409; A IR 1926 Lah. 94; 1 LOC 

(2) 123 Ind. Cas. 867; A I R 1929 Lah. 666 Ind, 


Rul. (1930) Lah. 499. 
$ os Ind, Cas, 543; AI R 1927 Lah. 493; 28 P L 
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market rate. In the present case also the 
defendants bought the goods with their 
own money on behalf of the plaintif. As 
the price of wheat was falling they gave 
three notices to the plaintifgin the month 
of July 1930, demanding the balance of the 
purchase money and stating that if the 
balance were not sent, they would sell the 
goods. The plaintiff absolutely ignored 
‘these three notices and gave no further in- 
structions, On these facts we think that 
the principle laid down in the ruling, refer- 
red tois applicable and it might well be 
neld that the defendents had implied 
authority to sell at the market rate, that is, 
on the best possible terms. The silence of 
the plaintiff inspite of repeated notices 
may, we think, be treated as giving implied 
consent. 

Another case which directly supports the 
respondents is Havrilal-Chimanlal v. Peh- 
ladrai & Co. 120 Ind. Cas. 337 (4). That 
‘case was decided by a Bench of the Bombay 
High Court. Tt was held that where an 
agent by contracting personally renders 
himself personally liable for the price of 
goods bought on behalf of his principal, 
the property in the goods, as between the 
principal and the agent vests'in the agent, 
and does not pass to the principal until 
he pays for the goods, or the agent in- 
tends that it shall pass, and the agent 
has the same rights as regards disposal 
of the goods and with regard to stop- 
ping them in transit as he would have had 
if the relation between him and his prin- 
cipal had been that of seller and buyer. 
In the present case it is not disputed that 
the property in the goods passed, that 
is, thal the goods were purchased by the 
defendants on behalf of the plaintif and 
belonged to the plaintiff, but we think 
that the principle of this ruling is applic- 
able in sofar that the defendants may be, 
regarded as occupying the position of ‘un- 
paid sellers” in relation to the principal. 
A similar view was taken by a Judge of the 
Bombay High Court in Babasa Bakale v. 
Hombanna Rayappa Hombannayar, A. LR. 
1932 Bom., 593 (5). Here again the agent who 
had paid for the goods was regarded as being 
entitled to retain and re-sell the goods as 
if he hed been an unpaid seller. A simi- 
lar view was taken by a Bench of the 
Lahore High Court in Har Parshad Tulsi 
- Ram v. Jindar Naim Kanwar Parshad, I. L. 


(4) 120 Ind. Cas. 337; 31 Bom. L R 508; A I R 1929 
Bom. 260; Ind. Rul. (1930) Bom. 1. 

(5),A I R 1932 Bom. 593; 140 Ind. Oas. 624; 34 Bom. 
L R 1268; Ind. Rud. (1933) Bom, 22. 
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R. 15 Lah. 496 (6). There is, therefore, ample 
authority in support of the view taken 
by the Court below. We have no hesita- 
tion in preferring the view taken in 
the rulings relied upon by the res- 
pondents because these rulings have 
received legislative approval in the 
language of the Indian Sale of Goods 
Act which came into force on July 1, 
1930. In the sections of the Indian Con- 
tract Act which were repealed and re-enact- 
ed in the Sale of Goods Act, there was 
no definition of an “unpaid seller” and 
the question was still open to doubt whe- 
ther a commission agent who had paid for 
goods out of his own money could be re- 
garded as occupying the position of an 
unpaid seller in relation to his principal. 
This doubt has been set at rest by the 
language of s. 45 of the Sale of Goods 
Act. In sub-s. 2 of 5.45 the term “seller” 
is stated toinclude an agent who has him- 
self paid or is directly responsible for the 
price. That exactly covers the facts of the 
present case. Under the Sale of Goods Act 
there is no question about it that the com- 
mission agent is entitled to the remedy 
given to an upaid seller in s. 45 and in 
s. 46, an unpaid seller hasa right of re-sale 
as limited by the act. Unders. 54 the un- 
paid seller can re-sell after giving a due 
ne th had 
the present case had been gover 

by the Sale of Goods Act, there Are 
no room for argument that the defendants 
had a right of re-sale. In the present case 
the contract was entered into before the 
commencement of the Sale of Goods Act 
and therefore itis at least doubtful whether 
the remedy of an unpaid seller as expressly 
laid down in the Sale of Goods Act would 
be applicable to the defendants in the pre- 
sent case. We rely upon the Sale of Goods 
Act only as giving legislative approval to 
the view previously taken in the rulings 
already mentioned and undoubtedly it was 
open io the Court to take that view even 
upon the language of the Contract Act as it 
then stood. 


Jn our opinion, therefore, the view 
taken by the Court below was eor- 
rect end the defendants had a right 


of re-sale. We accordingly dismiss the ap- 
peal with costs. $ 
Appeal dismissed. 


N. 
(6) 15 Lah. 496; 150 Ind. Cas. 109: AIR 19 
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ALLAHABAD HIGH COURT 
Criminal Revision a No. 972 

: of 1935 


_ February 3, 1936 
Niamat U LLAH, J. 
JIA LAL—Appiicant 
VETSUS 
KMPEROR— Opp site Party 
. Penal Code (Act XLV of 1860), ss. 420, 120-B— 
Conspiracy by jive persons to cheat—Acquittal of four 
—One found guilty of cheating—His conviction, if 
vitiated by acquittal of others—Criminal trial. 

Where five persons are allegedto have combined 
another, and four are given the benefit 
of doubt, the position of the | remaining accused 
who is found. guilty of deception is not affected. 
The participation of the others being eliminated 
he is the only person who | was responsible for 
deception which ex hypothesi did tako place. His 
conviction is not vitiated by the fact that the other 
four are acquitted. : ; 

Cr. R. App. from, an order of the 
Sessions Judge, Meerut, dated November 
16, 1935. : 

Mr. Kumuda Prasad, for the Applicant. 

The Assistent Government Advocate, for 


the Crown. ` 


Order.—This is an application by Jia 
Lal against anorder passed by the learned 
Sessions Judge, Meerut, upholding his 
conviction by a special Magistrate-under 
s. 420, Indian Penal Code. Originally no 
lessthan five persons were prosecuted for 
conspiracy to cheat under ss. 420-120-B, 
Indian Penal Code. They were two brothers 
Jia Lal (the applicant) and Moola, their 
uncle Badri Prasad end cousin Khacheroo, 
and astranger Parkashi, The case was 
instituted ona complaint by Kewal Ram 
whose story was as follows: 

The applicant Jia Lal had a sister, Abha 
Dei, who had reached a marriageable age. 
Kewal Ram had ason JLakhi Ram. All 
the five accused brought about an engage- 
ment of marriage between Musammat 
Abha Dei and Lakhi Ram on the condi- 
tion that Kewal Ram would pay Rs, 100 
immediately: Rs, 400 on receipt of the 
marriage letter and Rs. 200 at the time of 
the aciual ceremony. Rupees 100 was paid 
as agreed. It was further stipulated that 
as soon zs the sum of Rs. 400 was paid 
by Kewal Ram on receipt of the marriage 
’ letter, Jia Lal would execute a promissory 
note ostensibly agreeing to pay Rs. 500. 
The note was, however, intended as a 
security for the due performance of the 
marriage and wasto be returned by Kewal 
Ram to Jia Lal when the marriage be- 
came an accomplished fact. The payment 
of Rs. 400 was made and a promissory note 
was executed. The arrangement for mar- 


to deceive 
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riage proceeded satisfactorily, and the 
barat arrived in due course. The guests 
were feasted and every one expected that 
the actual ceremony of marriage would 
take place shértly. The five accused ap- 
proached Kewal Ram and asked for the 
return of the promissory note end Kewal . 
Rem returned it in the confidence that the 
marriage would be performed within ‘a 
ghort time. He, however, received a rude 
shock when 20 minutes afterwards the ac- 
cused made a demand for the sum of 
Rs. 200, which was to be paid at the time 
ofthe marriage ceremony, and an addi- 
tional sum of Rs. 300. Kewal Ram dec- 
lined to pay the additional sum of Rs. 300 
and insisted onthe marriage ceremony 
being performed before the remaining sum 
of Rs. 200 was paid. The accused persist- 
ed intheir demand and Kewal Ram on 
his side was equally obdurate in refusing 
to pay any more money. The result was 
that the engagement was broken off and 
the barat returned without the marriage 
being celebrated. Subsequently the girl 
was married to someone else, and Kewal 
Ram instituted the criminal proceedings, 
which have given rise to the present 
revision. < 

It was admitted by the accused that an 
engagement had taken place and that the 
barat actually arrived at the house of 
Jia Lal where the marriage was to be 
celebrated but he pleaded that 
he learnt that Kewal Ram's brother- 
in-law (sisler’s husband) Mitter Sen 
who was an intermediary in settling 
the marriage, hed taken Rs. 1,300 from 
Kewal Rem for payment to Jia Lal and 
that Jia Lal greatly resented the dishonour 
involved in Mitter Sen’s dishonest action, 
and, therefore, he declined to have the 
marriage celebrated and returned the 
barat. In’support of the case for the 
prosecution a number of witnesses includ-. 
ing Kewal Ram and Mitter Sen, were 
examined. Both the lower Courts have 
accepted the story told by the witnesses 
for the prosecution. The Magistrate doubt- 
ed the complicity of the accused other 
than Jia Lal and acquitted them giving 
them the benefit of dovbt. Jia Lal was 
convicted and sentenced by the Magistrate 
to one year’s rigorous imprisonment and a 
fine of Rs. 100. In appeal the learned 
Sessions Judge reduced the sentence~of 
imprisonment to four months but, enhanced 
the sentence of fine to Rs. 250. 6 

It is argued on behalf of Jia Lal that, on. 
the facts found by the lower Courts, an: 
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offence of chéating has not been establish- 
ed. It is pointed out that the charge sheet 
mentions practically the whole case as 
alleged by the prosecution, and the sections 
of the Indian Penal Code %pplied by the 
charge are 420-120-B. It may be conceded 
that the facts leading to the return of the 
promissory note do not by themselves prove 
deception. Learned Counsel’s contention 
is of a two-fold character. He argues, in 
the first instance that there is nothing to 
show any dishonest intention in the mind 
of Jia Lal up tothe time when he obtained 
a return of the promissory note and that 
the evidence is consistent with the theory 
that he conceived of the intention of 
demanding a further sum of Rs. 300 after 
the promissory note had been 
Tt is aruged, secondly, that the charge as 
originally laid was one of conspiracy and 
that Jia Lal should not have been con- 
victed of the substantive offence of cheat- 
ing under s. 420, asif he alone commit- 
‘ted it. As regards the first contention, if 
the premises on which the argument is 
based be accepted, the contention is un- 
doubtedly sound. But the lower Courts have 
inferred—~and in my opinion rightly—from 
the conduct of Jia Lal that the whole 
object of obtaining a return of the pro- 
missory note before it was returnable ac- 
cording to the original contract was to 
take possession ofthe only security which 
Kewal Ram had for enforcing the promise 
of Jia Lal. The fact that shortly after 
the return of the promissory note Jia Lal 
demanded an additional sum cf Rs. 300 
threatening to break off the engagement is 
a clear indication of the dishonest inten- 
tion with which the return of the promis- 
sory note had been obtained before due 
time, On these facts Jia Lal was righlty 
‘held to have misrepresented expressly or 
impliedly -to Kewal Kam that the marriage 
-would come off, as agreed and that the 
-promissory note might be safely re- 
turned, though Jia Lal had already made 
up his mind to refuse to have the marriage 
Celebrated, unless an additional sum of 
Rs. 300 was paid. This is clearly cheating, as 
defined by s. 415, Indian Penal Code. 

The second contention is thata charge 
of conspiracy to cheat should not have 
been: converted’ into a simple charge ‘of 
cheating under under s. 420, when 4 out of 
5 cf the accused were acquitted. I do not 
think that there was any error of law in- 
volved in that procedure. Where five per- 
sons are alleged to have combined to 
‘deceive anothdr, “and four are given the 


returned, | 


‘missed. 
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benefit of doubt the position of the remain- 
ing accused who is found guilty of de- 
ceplion isnot affected. The participation 
of the others being eliminated he is the 
only person who was responsible for decep- 
tion which ex hypothesi did take place. I 
am satisfied thatthe conviction of the 
applicant is not vitiated by the fact that 
4 of his co-accused who were said to have 
conspired with him, were acquitted. 

The sentence awarded by the learned 
Sessions Judge is appropriate in the cir- 
cumstances of the case. This application 
is dismissed. The applicant shall surren- 
der to his bail. 


D Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
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1934 


July 30, 1935 
; STAPLES, A. J.C. 

RAMCHANDRA KESHEO SARMOQ- 

KADDAM, BRAHMIN--DEFENDANT— 
APPELLANT 

i VETSUS 
SHAMRAO AND OTAERS—PLAINTIFFS 
AND DEFENDANTs—-RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, r. 58 
~-Objection under, dismissed — Suit by objector for 
declaratton—Dismissal of objection, whether affects 
quantum of onus—Transfer of Property Act (IV of 
1882), s. 53—Transfer for consideration in favour of 
one creditor-—-Whether comes under s. 53, 

The fact that the plaintiff's objection under 
O. XXI, r. 58, Civil Procedure Code was dis- 

-missed does not add to the quantum of the 
onus resting on him, 4. e., though the onus no 
doubt does rest on the plaintiff in such cases, the 
onus itself, cannot be materially increassd or 
altered by the fact that an objection has been dis- 
Ghansham Das v. Umapershad (2), dis- 
tinguished. Musahar Sahu v. Hakim Lal (3), Hakim 
Lal v. Mooshahor Sahu (1) and Abdus Sattar v, Hira 
Dei (5), referred to, 

The transfer, which was made for adequate con- 
sideration in favour of one creditor, is not a transfer 
that comes within the purview of s. 53 of the Trans- 

-fer of Property Act. Mere piefsrence of one creditor 

is no ground for impeaching a transaction. Uttam- 
rao v, Gangaram (L) and Mardan Singh v. Karanju 
(6), relied on. | f 

S. CO. A. against the decree passed by the 
Additional District Judge, -Yeotmal, in Civil 
Appeal No. 73 of 1933, dated April 27, 1934, 
arising out of the decision in Civil Suit 
No. 267 of 1932 in the Court of the 
Additional Sub-Judge, Second Class 
Wun, dated July 26, 1933. 

Mr. M. R. Bobde, for the Appellant. 

.. Mr. A. V. Wazalwar, for the Respon- 
dents. 
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Judgment.—The respondent Shamrao 
brought a suit fora declaration that half 
of the field attached by the appellant in 
execution of his deeree against the other 
two respondents was not liable io attach- 
ment and sale. He had previously brought 
an objection under O. XXI, r. 58, but that 
was dismissed. His suit also was dismiss- 
ed by the trial Court, but on an’ appeal 
the Additional District Judge reversed the 
decree and granted the plaintiff a decree 
for a declaration that the property was not 
liable to attachment and sale. The first de- 
fendant has now preferred this second 
appeal. 

The lower Appellate Court has found that 
the consideration of the sale in favour of 
the respondent Shamrao had been proved 
and further that Shamrao was himself a 
creditor of the vendors. The Judge has, 
therefore, followed the decision in Uttamrao 
v. Gangaram (1), and has held that the 
transfer, which was made for adequate 
consideration in favour of one creditor, is 
not atransfer that comes within the pur- 
ee of s.53 of the ‘Transfer of Property 

ct. i 

The learned Counsel for the appellant in 
this Court argued that this overlooked the 
principle laid down by their Lordships of 
the Privy Councilin Ghunsham Das v, Uma- 
‘pershad (2), that, when once an objection has 
“been brought under O. XXI, r. 58, and has 
been dismissed, the onus of proving good 
‘faith in a suit ison the objector whose ob- 
jection has been dismissed. I fail to see, 
“however, how this principle can alter the 
‘facts of the present case and how, even 
granting that the burden of proving good 
‘faith is on the objector in such a suit, he 
‘can discharge that burden otherwise than 
by showing that the transaction was a 
-valid one, that consideration passed, that 
possession was delivered and finally, which 
_is perhaps the most important consideration 
-in these cases, thatno benefit was reserved 
-for the vendor or grantor. There are a 
“number of cases to show that mere pre- 
‘ference of one creditor is no ground for 
‘impeaching a transaction, and in this res- 
‘pect I would only referto the decisions in 


Musahar Sahu v. Lala Hakim Lal (8) and 
__Q) 27N LR 382; 136 Ind. Cas, 237, A IR 1932 
Nag. 33; Ind. Rul, (1932) Nag. 29. 

‘ (2)15 NLR 68; 50 Ind, Cas. 264;17 A L J 410; 33 
‘M L J 483; 21 Bom. L R 472;23 O W N 817: (1919) 
MW N 513; 10 L W 51l; 1U P L R (PC) 8b 


(PO. 
(3) 43 C 521; 32 Ind. Cas, 343; 30 M L J116;3 L W 
207; 20 C W N 393; 14 A L J 198; (1916) 1 M W N 198; 
-19 M-L.T 203; 23 O L J 408; 1€ Bom. L R 878; 43 IA 
204 (P O). l 
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Hakim Lal v.Mooshahar Sahu (4). I would 
also refer to the decision in Abdus Sattar 
v. Hira Lal (5), where it has been held 
inter alia that the fact thatthe. plaintiff's 
objection under O. XXI, r. 58, was dismiss- 
ed does not add to the quantum of. the 
onus resting on him, i.e. though the onus 
no doubt does ress on the plaintiffin such 
cases, the onus itself, as indicated above, 
cannot be materially increased or altered 
by the fact that an objection has been dis- 
missed. I would finally refer to the very 
able and lucid discussion of s. 53 of the 
Transfer of Property Act contained in 
Mardan Singh v. Karanju (6), end would 
hold that, even according to the principle 
laid down in Ghunsham Das v. Umapershad 
(2}, namely, that allthe circumstances of 
the case should be considered together, i. e. 
their cumulative effect, the present case has 
been rightly decided against the appel- 


lant. 


The decree of the lower Appellate Court, 
therefore, is confirmed and the appeal is dis- 
missed. Costs of the appeal will be borne 
-by the appellant. Other costs as ordered 
by the lower Appellate Court. 

D. Appeal dismissed. 

(4) 310 999. : 
` (5) 55 A 266; 144 Ind. Cas. 1002; A I R 1933 ALL 198; 
6 RA 25; (1933) ALJ 1612, 

(6) 13 © P LR 180, 
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OUDH CHIEF COURT 
First Civil Appeal No. 42 of 1934 
April 22, 1936 
Kine, O, J. AND Nanavurry, J.’ 
BANK or UPPER INDIA, LIMITED— 
PLAINTIFR—APPBLLANT ` 


VETSUS i f 
Su. ABDUL ALL AND ANOTABR—DEFENDANTS 


—RESPONDENTS 

Valuation—Declaratory suit to avoid decree- in 
respect of certain properties—Valuation of sutt-~ 
Suit for getting rid of liability to pay mainten- 
ance—Value.of suit for purposes of jurisdiction 
—Suit for mere declaration where no consequential 
relief ts prayed—Court-fee payable—Oourt Fees 
Act (VII of 1870), Sch. II, Art. 17, cl. (iii), 

a suit for declaration that-certain villages 
were not subject to any charge of the defendants 
and to aviod a declaratory decree so far as those 
properties were concerned, it is the amount of the 
decree sought to be realised that determines the 
value of the suit, where thas property involved is 
of larger value than the amount due under the 
decree; but where the decretal amount is large and 
the market value of the property involved is smaller, 
it is the market value of the property which deter- 
amines the value of the suit. Were, therefore, the 
value of the property is obviously far largey than 
the. value of tne declaratory gecree regarding 


1936 


maintenance which the plaintiff in substance secks l 


to set aside, the valuation of ths suit should be 
taken to be the valuation of the decres which the 
plaintiff seeks to set aside. Moolchand Motilal 
x. Ram’ Kishen (4) and Norain Das v. Thakur 
Prasad (5), followed. Ganapati g. Chathu (1), Kamta 
Siroman Prasad Singh v. Gaya Din Pathak (2) and 
Mohini Mohan Misser v. Gour Chandra Rai’ (3), 
dissented from. Krishnasami Naidu v. Somasunda- 
ram (6), referred to. 

No principles have been laid down in the Suits 
“Valuation Act or in the Court Fees Act for assess- 
ing the value of a suit which is substantially to 
set aside a decree which declares Rs, 200 per annum 
to be a charge upon certain property. Jf the suit 
were for establishment of a right to receive main. 
‘tenance amounting ‘to Rs. 200 per annum then 
under s. 7, cl.2 of the Court Fees Act, the value 
of the subject-matter of the suit would be deemed 
to be ten times the amonnt claimed as payable for 
one year, In the absence of any provision to the 
contrary a similar principle may be adopted for 
-assessing the valuation when the suit is for getting 
rid of a liability to pay maintenance at the rate 
of Rs. 200 per annum. : h 

Where the suit as framed is one for a mere 
‘declaration where no consequential relief is prayed, 
the Court must, for the purpose of fixing: the 
amount of court-fee look primarily to the langu- 
age of the plaint. The plaint should be treated 
‘as if a consequential relief had been prayed. The 
court-fee ig hence payable under Art. 17, cl. (iti) 
‘of Sch, IT, Court Fees Act. : TA 

F.C. A. against the order of the Additional 
Sub-Judge of Bara Banki, dated Decem- 
ber 21, 1933. - 

Mr. R. B. Lal, for the Appellant. ` = 

Mr. Ghulam Hasan, for the Respondents, 

Judgment.—This is a plaintiff's appeal 
against an order passed by the trial. Court 
returning the plaint for presentation 1o the 
proper Court. : 

_ The plaintiff is the Bank of Upper India 
in liquidation. The suit was brought for 
obtaining a declaration that the villages 
entered in lists A, B, C and F of the plaint 
are not subject to any charge of the defend- 
ants, Abdul Ali and Abdu! Majid. In the 
plaint the plaintiff stated that the valution 
of the suit for purposes of jurisdiction was 
Rs. 10,000 but a court-fee of Rs. 15 only had 
been paid as the suit was to obtain a mere 
declaration. - + 

The defendants raised several pleas one 
being that the property had_ been over- 
valued for the purpose of jurisdiction and 
‘that the court-fee paid was insufficient. It 
was also pleaded that the suit was barred 
by the principle of res judicata. On these 
pleadings certain preliminary issues were 
framed and the Court came to a finding 
that the suit has been overvalued and has, 
‘therefore, returned the plaint to the plaintiff 
for presentation to the proper Court. As 
regards the amount of court-fee, the Court 
‘has-expressed-an opinion that the court-fee 


BANK OP UPPER INDIA v. ABDUL ALI. (OUDH) 


-751 
was payable under £..7, cl. IV, sub-cl. (e) of 
the Court Fees Act and the fee of Rs. 15 was 


insufficient. | 
The main question for our consideration 


“is whether the suit has been properly valu- 


ed for the purpose of jurisdiction as exceed- 
ing Rs. 2,000. 

The present defendants brought a suit 
against the present plaintiff in 1928 for 


- recovery of arrears of maintenance which 
' were charged upon the Bhilwal estate, the 


villages of which are included in list C of 
‘the present plaint. The suit was valued 
at Rs. 216, only and was instituted in the 
Court of the Munsif. The suit was decreed 
not merely for the arrears of maintenance 
but for a declaration that the maintenance 
of Rs. 200 per annum was a charge upon 
the Bhilwal estate. This decree was upheld 
‘on appeal by the Chief Court and has 
now become final. 
` The object of this suit is evidently to 
avoid the declaratory decree so far as the 
Bhilwal estate is concerned. The Court 
below has remarked that the plea of 
res judicata would apply if the present suit 
were within the jurisdiction of the Munsif 
and were tried in the Munsif’s Court. The 
suggestion is that the plaintiff has delihe- 
-rately overvalued the suit in order that h 
may escape the bar of res judicata, . ° 

For the appellant it is argued that the 
valuation of the suit for the purpose of 
jurisdiction depends upon the value of the 
‘property in suit, that is the property which 
is the subject-matter of the declaration. 
‘He has referred to a ruling of the Madras 
High Court in Ganapathi v. Chathu, I. L. R. 
12 Mad. 223 (1). In that case it was held 
that. for the purposes of jurisdiction the 
value of a suit for a mere declaratory decree 
‘must be taken to be what it would be if the 
‘suit were one for possession of the. property 
regarding which the plaintiff seeks to have 
his title declared. This view was followed 
in Kamta Siroman Prasad Singh v. Gaya 
Din Pathak, 25 O. ©. 184 (2) and in Mohini 
Mohan Misser v. Gour Chandra Rai, 5 Pat 
Law Jour. 397 (3). 

The respondents have relied upon certain 
rulings in which a contrary view is taken. 
The case of Moolchand Motilal v. Ram 
Kishen, I. L. R. 55 All. 315 (4), is a decision 
by a Full Bench of the Allahabad High 

(1) 12 M 223, ; 
a 25 O © 184; 69 Ind, Cas. 201; AIR 1922 Oudh 


- (3) 5 P L J -397; 56 Ind. Cas, 782. 
(4) 55 A 315; 143 Ind. Cas, 275; (1933) A L J 299: 
A i 7 1933 All’ 249; Ind. Rul, (1933) Al 213 
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Court. The suit was for declaration that the 
plaintifis were the owners of certain immov- 
able properties and that the properties were 
not liable to be attached and sold in execu- 
tion of a certain decree. It was held that 
in a suit of that nature it is the amount of 
the decree sought to be realised that 
determines the value of the suit, where the 
property involvedis of larger value than 
the amount due under the decree; but where 
the decretal amount is large and the market 
value of the property involved is smaller, 
it is the market value of the property which 
determines the value of the suit. In the 
present case the value of the property is 
obviously far larger than the value of the 
declaratory decree regarding maintenance 
which the plaintiff in substance seeks to set 
aside. It appears to us that on the prin- 
ciple of that ruling, the valuation of the 
suit should be taken to be the valuation of 
the decree which the plaintiff seeke to set 
aside. The Allahabad ruling has been 
followed by a Bench of this Court in Narain 
Das v. Thakur Prasad, 1935 O. W. N. 305 
(5). We think that these rulings should be 
followed in preference to the rulings relied 
upon by the learned Advocate for the appel 
lants. The ruling in Ganapati v. Chathu, 
I. I. R. 12 Mad. 223 (1), which appears to 
be the leading case among the rulings cited 
by him appears to have been substantially 
overruled by the view expressed by a Full 
‘Bench of the Madras High Court in 
‘Krishnasami Naidu v. Somasundaram 
Chettiar, I. L. R. 30 Mad. 335 (6). The view 
taken in that case was similar to the view 
‘taken in the case decided by the Allahabad 
Full Bench already referred to. 

The question arises how .the value of the 
maintenance amounting to Rs. 200, per 
annum, which has been declared by a 
decree, should be assessed. No principles 
have been laid down in the Suits Valuation 
Act or in the Court Fee Act for assessing 
the value of a suit which is substantially to 
set aside a decree which declares Rs. 200 
per annum to be a charge upon certain 
property. If the suit were for establish- 
ment of a right to receive maintenance 
‘amounting to Rs. 200 per annum then 
under s. 7, cl. IL of the Court Fees Act the 
value of the subject-matter of the suit 
would be deemed to be ten times the 
amount claimed as payable for one year. 
In the absence of any provision to the con- 
trary, we think that a similar principle may 

(5) (1935) O W N 305; 154 Ind, Cas, 818; 7 RO 


‘506; A IR 1935 Oudh 271; 1935 OL J 198. . 
(6) 30 M 335, 
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be adapted for assessing the valuation when 
the suit is for getting rid of a liability to 
pay maintenance at the rate of Rs. 200 per 
annum. In our opinion the Court below 
has come to right decision upon this 
point and we hold that the value ofthe 
suit for purposes of jurisdiction is Rs. 2,000. 

A subsidiary question arises about the 
proper amount of courtfee. The suit as 
framed is one for a mere declaration where 
no consequential relief is prayed. It has 
been suggested by the learned Advocate for 
the respondent that although the plaintiff 
does not expressly claim any consequential 
relief, the claim involves 9 consequential 
relief as it seeks to set aside the declaratory 
decree for maintenance. In our opinion we 
must, for the purpose of fixing the amount 
of court-fee in a suit of this kind, look 
primarily to the language of the plaint. The 
plaintiff certainly does not expressly pray 
for any consequential relief and we do not 
think it would be proper to treat the plaint 
as if a consequential relief had been prayed. 
The court-fee. is, therefore, payable under 
Art. 17, cl. III of the Second Schedule. It 
is of course possible that the trial Court 
would réfuse to grant a mere declaration 
upon the ground that consequential relief 
could have been claimed, but that is a 
matter with which we are not concerned at 
the present stage. We decide that the 
court-fee paid is sufficient. 

The appeal is dismissed with costs. 

N Appeal dismissed, 
A 


ad 


ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 823 
of 1935 
February 13, 1936 
Niamat ULLAS, J 
MUNNI LAL—Appricant 
versus 
EMPIEROR-Opposits Party 
Dangerous Drugs Act (III of 1930), s. 14—~‘Selis’, 
meaning of—Sale to informer — Motive of informer 
in buying—Whether material as to nature of offence. 
The word ‘sells' in s. 14, Dangerous Drugs Act, is 
used only in the popular sense. It merely implies 
transfer of a commodity fora price paidor promised 
tobe paid. The sale being to the informer the 
motive ofthe informer in buying, is immaterial 
as to the naturevf the sale. The fact that the Excise 
Inspector bought it about to entrap the accused will 
not make it any the less sale. is 
Cr. R. App. from an- order of the Sessions 
Judge, Allahabad, dated October 9, 1935. 
Messrs. S. Wazir Hasan, Shah Jamal 
Alam and Shyam Kishore, for the Appli- 
cant, ii 


1036 


The Assistant Government Advocate, for 
the Crown. 

Order.—Thisis an application in revi- 
sion by Munni Lal who hag been covict- 
ed under s. 14, Dangerous Drugs Ac‘, in 
that he sold cocaine. The Excise Inspector, 
Mr. Jagdamba Prasad, informed the Dis- 
trict Excise Officer, Mr. Abbasi, that the 
applicant Munni Lal was in the habit of 
selling cocaine and that he had done so 
a number of times during the ten or twelve 
days preceding. It was arranged thatihe in 
former of Mr. Jagdamba Prasad should pur- 
chase cocaine from Munni Lal in the presence 
of Mr. Surya Narain, a Deputy Collector, 
who hed been recently transferred to 
Allahabad. Ths informer and Mr. Surya 
Narain proceeded to the house of the ac- 
cused who wus found standing at his door. 
The informer handed over a currency note 
of Rs. 10 .o Munni Lal and asked for cocaine. 
Munni Lal demanded an additional sum of 
eight annas buton the informer asking him 
to remit that sum he accepted Rs. 10 forthe 
two pickets of cocaine which he brought 
out from the house and handed them over to 
the informer. Ths latter there and then pass- 
ed them cn to Mr. Surya Narain. There is no 
dispate ihat the content of those packets 
wascocaine. On these facis the applicant 
has been tried and convicted of an offence 
under s. 14, Dangerous Drugs Act, which 
makes selling of cocaine inier alia punish- 
able with:two years’ rigorous imprisoument 
or with fine. The applicant had once be- 
fore been convicted of a cognate cffence 
and the sentence which the Magistrate con- 
sidered necessary to pass was one year's 
rigorous imprisonment. The applicant had 
also been tried forthe offence of being in 
possession of cocaine on a set of facts 
which are quite independent ofthe trans- 
action of sale. The two trials were sepa- 
rate. The Magistrate convicted him of 
both, but on appeal the learned Sessions 
Judge quashed the conviction for being 
in posse:sion of cocaine but confirmed 
the conviction forsale of the two packets 
of cocaine in the circumstances already 
described. 

In revision it has been 
tended by the epplicant’s learned Advo- 
cate that the sale was staged and cannot 
be considered t2 bə one contemplated by 
s 14, Dangerous Drugs Act. It is argued 
that sale in the legal sense implies mutuali- 
ty, and untess both the seller and the 
buyer are actuated by a common desire 
of the commodity being sold by ono and 
purchased by “the other, the transaction 
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cannot be considered to bè a sale within 
the meaning of s. 14, Dangerous Drugs 
Act. The argument is that Mr. Surya 
Narain, to whom the informer passed on 
the puckets, had no intention whatever of 
purchasing cocaine. and that in the cir- 
cumstances of this case the unilateral act 
of Munni Lol cannot be considered to be 
such sale as is contemplated by s. 14, 
Dangerous Drugs Act. It is also urged 
that the transaction was entirely “tictitious.” 
Ido not think that the word “sells,” occur- 
ringin s. 14, Dangerous Drugs Act, is 
usedin any but the pupular sense. It 
merely implies transfer of a commodity for 
a price paid or promised to be paid. In 
this case Munni Lal meant to transfer 
the two packets ofcoca ne fora price and 
actually did so. The sale was in point of 
fact to the informer, but it would have 
made no difference if Mr. Surya Narain 
had been the purchaser. The motive of 
the buyer, namely the informer in this 
cise, is perfectly immaterial. It may bə 
that his object was merely to demonstrate 
in the presence of Mr. Surya Narain thet 
Munni Lal sold cocaine, but the facts which 
constituted the transaction of sale were 
all present. 

I think that Munni Lal's act clearly 
amounted to sale and that the object of the 
informer or Mr. Surya Narain will not affect 
the real nature of the transaction. It is 
also urged that in so far as the prosecu- 
tor, namely Mr. Jagdamba Prasad, had 
brought this transaction. s. 14 cannot be 
held to be applicable. For the reasons al- 
ready stated I think the only question is 
whether the applicant sold cocaine and tue 
fact that the Excise Inspector brought it 
about to entrap him will not make it any 
the less sale. All that has been said is 
based on the assumption that Munni Lal 
sold cocaine to the informer in the presence 
of Mr. Surya Narain. Itis pointed out that 
the whole story for the prosecution rests 
on the evidence of Mr. Surya Narain and 
that he gave a totally incorrect description 
ofthe house where cocaine is alleged to 
have been sold. The only effect which can 
be given to this argument, if it be accept- 
ed, is that Mr. Surya Narain's evidence 
should not be accepted as true. His evi- 
dence has been accepted by both the Courts 
below. He isa man of position and there 
was not the slightest motive on his part 
to beaparty to a false prosecution, I 
think Mr. Surya Narain who was new to 
ihe station did not accurately remember 
the description of the applicant's hous¢ 
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-and-hence he gave incorrect details of the 
_premises, Lastly, an appeal has been made 
“for the reduction of sentence. The offence 
-of selling cocaine isvery serious and the 
applicant was.once before convicted of a 
Similar offence. I do .not think that in 
all the circumstances ofthe vase that the 
sentence is, excessive. This application is 
dismissed. , 

TENG Application dismissed. 





_ , CALCUTTA HIGH COURT : 
Civil Appeals Nos. 144 and 145 of 1933 
_ January 24, 1936 
__. CUNLIFFE AND HENDERSON, JJ. 
. HARE KRISHNA NAYAK—Pratntire 
| | APPELLANT 
j versus : 
., FAKIR CHANDRA PAL AND oraprs—~ 
ao I RESPONDENTS 
„ Contract--Assignment for value of beneficial 
interest—Enforceability of—Widow agreeing to receive 
maintenance in exchange of ‘interest in land—~ 
Arrears assigned: to another—Assignee,: if can sue 
.the purchaser. of land. 
_ An assignment for value of a beneficial right 
under a contract ‘can be enforced’ just as much as 
the right of the original assignor, . 
LA widow W agreed to get maintenance from M 
Tin R o$ ka a x ane. She assigned 
arrears to H for Value, e land was purchased b 
‘F from M. H’sued P for arrears : ‘ i 
e that H was gi ie, a decree against F, 
: ‘being assignee of beneficial interest: from W 
Tweddle v. Atkinson (1), relied on. 


| 0. A. from the appellate decrees of the 
Sub-Judge, Third Court, Midnapore, dated 
August 15, 1932. 
, Mr. Narendra Nath Chaudhury, for the 
. Appellant. 
`` Messrs. Manmatha Nath Das Gupia and 
` Apurba Charan Mukherjee, for the Respon- 
dents. — . : 
Judgment.—The facts relating to this 
appeal lie within a narrow compass. They 
may be shortly stated as follows: Three 
persons, Atal Behari Mahale, Jogendra 
Mahala and Basanta Kumar Mahala, by 
the terms of a sulenama undertook to 
.pay maintenance to a Hindu widow by 
name Haramani Dasi. This undertaking 
:was in exchange for ker interest in lands 
_ formerly belonging to her deceased hus- 
.band. The maintenance was aot properly 
| paid and Haramani Dasi assigned the ar- 
.rears to one Harey Krishna Nayek. Sub- 
“sequently, the three Mahalas .sold the land 
to one Fakir Chandra Pal, who undertook 
by the terms of the sale deed to continue 
, the maintenance to the widow. In the 
_ Courtof the Munsif at Jhargram, Harey 
'- Krishia Nayek sued the three Mahalas 
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Chandra Pal for the arrears 
He also added Haramani 
Dasi as a pro forma defendant. The 
three Mahalas did not appear, nor did 
Haramani Dafi. Fakir Chandra Pal, how- 
ever, did, and strenuously contestéd ihe 
suit. Inthe result the Munsif decided that 
Fakir Chandra Pal was liable to the plaint- 
iff forthe greater part ofthe arrears. He 
also gave judgment against the Mahalas 
and Haramani Dasi in default of appear- 
ance. On appeal to the Subordinate 
Judge ofthe third Court at Midnapore 
the decision of the Munsif' was reversed. 
The learned Subordinate Judge for reasons 
which commended themselves to him (but 
do not commend themselves to us) came to 
the conclusion that the kobala under which 
the deceased husband’s land passed to 
defendant No: did not show. that there 
was any consideration for the promise of 
defendant No. 4 to pay the maintenance. 
Moreover, the learned Judge was of the 
opinion that the terms of the kobala showed 
no charge upon the land and that the 
only liability to the widow rested with the 
Mahulas. : 

It seems to usihat the whole question 
turns on whether, or nob the facts giving 
rise to this litigation and the terms of the 
agreements entered upon can be brought 
within the well-known rule laid down in 
the English leading case of Tweddle v. 
Atkinson (1), a decision which has long 
been recognised in the Indian Courts. as 
binding .upon’ them. The prin- 
ciple of thet case is this that, where in-a 
contract if can be shown that a third party 
holds, a beneficial interest in its perform- 
ance, and where the Court can: properly 
appraise the position of the third party 
as one ofa cestui que trust, the third party 
is entitled to sue for the purpose of obtains 
ing a declaration enforcing his right. 
This rule is anequitable corrective of the 
Common Law principle which lays down 
that astranger to the consideration of a 
contract cannot sue upon the contract, as 
there is no legal nexus between the con- 
tracting parties and himself. We think 
that when Fakir Chandra Pal purchased 
the land fromthe Mahalas he established 
himself in a fiduciary capacity qua the 
payment of Haramani Dasi’s maintenance, 
under, the specific clause in the sale deed 
undertaking the payment ; and we further 
consider that Haramani Dasi in these 
circumstances held a beneficial interest in 


(1) (1861) 1 B & S 393; 30L I QB 265; %W 
1; 4 L 3468, as Eee i 


and Fakir 
of maintenance. 
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the contract between the Mahalas and 
Fakir Chandra Pal; end that she was 
impliedly in the position of a cestui yue 
trust, vis-a-vis the contracting parties. It 
is not necessary for us to cpnsider whether 
we come to this conclusion because of our 
agreement with the recent decision of 
Mr. Justice Lort-Williams and Mr. Justice 
M. O. Ghose in Khivode Bihari Datta v. 
Mangobinda (2), a decision which was greatiy 
pressed upon us. This case appears to us to 
be an extension of the rule in Tweddle v. 
Atkinson (1), on general grounds of equit- 
able policy which donot necessarily apply 
tothe case before us. 

We see noreason to doubt that in law 
an assignment for value of a beneficial right 
under a contract tan be enforced under 
the principle discussed, just es much as 
thé right of the original assignor. The 
assignment of the arrears of maintenance 
by Haramani Dasi to the appellant was a 
transfer of an advantage under the con- 
tract; and this class of assignment has 
always been recognised in law. For these 
reasons we are of the opinion that the 
decision of the Subordinate Judge is 
wrong and that the original decision of 
the Munsif, save that Haramani Dasi will 
be dismissed from the suit, must be res- 
tored inthe appellant’s favour, with cosis 
both here and below. As Haramani Dasi 
did not appear there will be no order for 
costs either for or against her. 

D Appeal allowed. 


(2) 61 0841; 159 Ind. Cas, 351; A I R 1934 Gal, 
682; 38 O W N 682; 7 R Ò 363. 





ALLAHABAD HIGH COURT 
Criminal Revision No. 837 of 1935 
January 15, 1936 

Niamat ULLAN, J. 

-~ ABDUL JALIL KHAN—Appricant 
versus 
EMPEROR—Opposits Party 

Penal Code (Aci XLV of 1860), s. 172—Oondi- 
tions of applicability—Criminal Procedure Code 
(Act V of 1898), s. 552—Magistrate proceeding 
under—Nature of order to be passed—Power of 
District Magistrate to issue appropriate order to 
enforce order under s. 552—Such order not issued 
to accused who absconded~Offence under s. 172, if 
Se eee ka aa against, 
if lies. 

Section 172, Penal Code, can apply only ifa 
summons, notice or order isto ke served on the 
accused, who absconded with a view to evading the 
service of such summons, notice or order. The 
order which the District Magistrate can pass under 
s. 552, Criminal Procedure Code, is forthe imme- 
diate restoration of the woman unlawfully detain- 
ed. to her liberty, or if she is a female child below 
16 years, to her husband, parents, guardian or cther 
persofi having the,lawful charge of such child, An 
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order of the District Magistrate directing the Police 
to produce the woman before him is not one under 
s. 552, Criminal Procedure Code, at all. There is 
nothing in s. 552, Criminal Procedure Code, which 
requires service of tha order on any person. The 
order ig one capable of execution, and the sestien 
lays down that the Magistrate “may compel com- 
pliance with such order using such force as may 
be necessary.” Once an order under s, 552, Crimi- 
nal Procedure Code, has been passed, it is open to 
the Magistrate to usa all lawful means to have the 
woman restored to her liberty. It is conceivable 
that, for that end, he may legally issue an appro- 
priate direction to some other person in whose cus- 
tody the woman may be. When the order of the 
District Magistrate is not one which can be con- 
sidered to be, in substance or form, an order — 
under s. 552, Criminal Procedure Code, and he 
does not in that connection issue any summons, 
notice or order for service on the applicant and no 
attempt is or could be made to serve on him 
such summons, notice or order, s. 172, Penal Code, 
cannot apply. . 

Ordinarily the High Court will not entertain a 
revision against what purports to be no more than 
a complaint. 


Cr. R. from an order cf the Sessions 
Judge, Fatehpur, dated October 1, 1935. 

Messrs. Mansur Alam and Mehmudullah, 
for the Applicant. . 

Mr. Jawahar Lal for the Assistant Gov- 
ernment Advocate, for the Crown. 


Order.—This is an application by one 
Abdul Jalil Khan for revision of the order, 
dated September 6, 1935, passed by the 
District Magistrate, Fatehpur, making a 
complaint of an offence under s. 172, 
Criminal Procedure Code against the appli- 
cant. The circumstances giving rise to the 
application are as follows: 

On August 16, 1935, Musammai Ganga 


. Dei, a Hindu female, went to the Police 


Station at Fatehpur to make a report. A , 
number of Hindus and Muhammadans were 
interested in the proceeding which Musam- 
mat Ganga Dei was expected to take. 
Hanuman Teli whose relationship with the 
woman does not appear from the record, 
reported that the woman- had been 
abducted by certain persons. The woman 
expressed her willingness to go with Abdul 
Jalil Khan and declared that she had 
embraced Islam. The Police allowed the 
woman to go wilh Abdul Jalil Khan, who 
was, Lowever, called upon to give an 
undertaking to produce her before the 
Magistrate next’ day (August 17, 1935). 
The woman was not, however, produced 
on that day by Abdul Jalil, and one Nandan 
made an application alleging that he was 
the husband of the woman end that she 
was being unlawfully detained by Abdul 
Jalil. He prayed for an order under s. 552, 
Criminal Procedure Code being passed, 
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Nandan was éxamined on oath, and the 
learned District Magistrate passed an order 


in these terms: 

“Let an order be issued under s. 552, Crimiral 
Procedure Code to the Police to produce the woman 
before me in Court on Monday next (August 19, 1935) 
ees with the Police report. Inform parties 
also. 


The Police could not produce the woman 
on August 19, 1935, and reported that 
Abdul Jalil Khan had disappeared with the 
woman. The case was adjourned to August 
26, 1935, but no appearance was made either 
by Abdul Jalilor the woman. Abdul Jalil, 
however, appeared before the District Magis- 
trate on September 6, 1935, and stated that 
he had brought the woman on August 17, 
1935, to the Court compound, but she 
slipped out of his custody and could nct be 
traced. The District Magistrate did not 
believe this story and expressed the opinion 
that Abdul Jalil was guilty of an offence 
under s. 172, Indian Penal Code. Accord- 
ingly he made a complaint under s. 195, 
Criminal Piozedure Code, for the prosecu- 
tion of Abdul Jalil under s. 172, Indian 
Penal Code. Abdul Jalil has applied to 
this Court in revision challenging the 
legality of the District Magistrate’s action. 
Tt is argued that on the facts stated in the 
District Magistrate's order, dated September 
6, 1935, no offence under s. 172, Indian 
Penal Code, is made out. That section 
provides: 

“Whoever absconds in order to avoid being served 
with a summons, notice or order proceeding from 
any public servant, legally competent, as such public 
servant to issue such summons, notice or order shall 
be- punished....... ive 

The District Magistrate has noted in his 
order that: 

“Abdul Jalil Khan abseonded in order to avoid 
being served with my orders relating to the 
alleged „abduction or unlawful detention of the 
woman, 

There can be no doubt that s. 172 can 
apply only if asummons, notice or order i8 
to be served on the accused, who abseonded 
with a view to evading the service of such 
summons, notice or order. The record does 
not afford the slightest: indication of any 
summons, notice or order being issued for 
service on the applicant. The order which 
the District Magistrate could pass under 
s. 552, Criminal Procedure Code was for the 
immediate restcration of the woman unlaw- 
fully detained to ker liberty, or if she isa 
female child below 16 years, to her husband, 
parents, guardien or-other person having 
the lewful charge of such child. It is not 
suggesied that Musammat Ganga Dei is 
below 16, The only order which the 
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District Magistrate could, therefore, pass 
was cne directing the restoration of the 
woman to her liberty. It seems to me 
{hat ihe crder of the District Magistrate 
directing the Polite to produce the woman 
before him is not one under s. 552, Criminal 
Procedure Code at all. It is needless to 
consider whether the District Magistrate 
could pass such an order under some other 
provision of law. Itvis, however, clear that 
the substance of his order should have 
been to the effect already stated. There is 
nothing in s. 552, Criminal Procedure Code, 
which requires service of the order on any 
person. The order is one capable of 
execution, and the section lays down that 
the Magistrate “may compel compliance 
with such order using such fcrce as may be 
necessary.” Once an order under s. 552, 
Criminal Procedure Code has been passed, 
it is open to the Magistrate to use all lawful 
means tohave the women restored to her 
liberty. 

Tt is conceivable that, for that end, he 
may legally issue an appropriate direction to 
some other person in wkose custody tke 
woman may be. Sucha direction was not 
given toAbdul Jalil Khen in the present 
case, nor was it intended by the District 
Magistrate that any order should be served 
upon him for compliance with its terms. 
The last portion of the order, dated August 
17, 1935, directing information being given 
to the parties that further proceedings in 
the case would be taken on August 19, 1935, 
does not appear to have been carried out, 
The record does not show that any formal 
summons or notice was drawn up and issued 
for service on Abdul Jalil Khan. In the 
first place, it is doubtful, to say the least of 
it, that an order that information of the date 
fixed for a case be given toa party 15 such 
an order as is contemplated by s. 172, Indian 
Penal Code. In the second place, this 
section is not applicable, unless summons, 
notice or order which was to be served cn 
the accused was, in fact, in existence and 
capable of being served. For these reasons 
I do not think that the last portion of the 
District Magistrate’s order, dated August 17, 
1935, in which he directed his office to 
inform the parties of the date fixed for the 
further hearing of the case can be consider- 
ed tobe an order which was to be served 
and which the accused evaded by absccnd- 
ing. For the reasons already stated Iam 
clearly of opinion that the order of the 
District Magistrate dated August: 17, 1935, 
is not one which can be considered to be, in 
substance or form, an ordersunder s, 992, 
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Criminal Procedure Code; and even ifit is, 
he did not in that connection issue eny 
summons, notice or order for service on the 
applicant and no attempt was or could be 
made to serve on him such Summons, notice 
or order. Section 172, Indian Penal Code, 
cannot, therefore, apply. 

As already stated, the District Magistrate 
made a complaint under s. 193, (1) (a), 
Criminal Procedure Code. It is not an 
order to which s. 476, Criminal Procedure 
Code, can apply. Ordinarily this Court will 
not entertain a revision against what 
purports to be no more than a complaint. 
In the present case the District Magistrate 
made a complaint in relation to proceedings 
taken under s. 552, Oriminal Procedure 
Code and the complaint is based on the 
assumption of facts which are matters of 
record and do not depend to any extent on 
oral evidence. If it is clear that those facts 
do not constitute any offence, the proceed- 
ings taken may be quashed to prevent 
further harassment of party. I have not 
been referred to any other section 
of the Penal Code which mag be applic- 
able to the facts apparent on the face of 
the record. The result is that this applica- 
tion is allowed and the criminal proceedings 
initiated by the District Magistrate’s order, 
dated September 6, 1935, are quashed. 

N. Application allowed. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Second Civil Appeal No. 330 of 1933 
July 18, 1935 
Nryoat, A. J.C. 
RAMCHANDRA DEBIDAS—~PLAINTIFR 
—APPBLLANT 


versus 
Thakur ONKAR SINGH—DEFENDANT 
— RESPONDENT 

Landlord and tenant — Person removing stones from 
land with permission of tenants—Landlord, whether 
entitled to their value. 

Where tha tenants arecnly lessees to whom the 
right toenjoy the land for agricultural purposes 


istransferred, the property in the land continues to. 


remain with the landlord. His ownership must ex- 
tend to everything that ison the surface which 
ordinarily consists of the soil including earth and 
stones and the trees standing on the land. As 
tenants have only a right to cultivate the land 
and have no right tò appropriate the soil or any- 
thing that is in the surface, their consent to the 
removal of the stones cannot prejudicially affect 
the interest of the landlord, although it might save 
the person who removed the stones froma criminal 
prosetution. The tenants have no right whatsoever 
to alispose of the stones as if they were the owners 
of them and thé persons who remove them, though 
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with the consent ofthe tenants, ought to be made 
to pay the value thereof. 

S. ©. A. against the decree passed by the 
District Judge, Nimar, in Civil Appeal 
No. 74 of 1930, dated July 3, 1933, arising 
out of the decision in Civil Suit No. 477 of 
1929 in the Court of the Sub Judge, 
Second Class, Khandwa, dated February 10, 
1930. 

Mr. M. D. Khandekar, for the Appellant. 

Judgment.—This appeal arises out of 
a suit instituted by the appellant who is the 
landlord of mouga Gullas to recover the 
3000 limestone boulders said to have been 
removed from the malguzart jungle and 
used for building a well. The respondent 
denied that he had removed them from the 
malguzari land, but averred that he had got 
them from the fields of the tenants with 
their consent. The rest of the pleadings 
are not material for the disposal of this 
case. 


The Courts below concurred in finding 
that the stones had not been removed from 
the malguzari land but that they had been 
taken from the land held by the tenants 
with their consent. The lower Appellate 
Court determined their number to be 2500 
and their value Rs. 50. These findings are 
not impeached in this appeal. The only 
point urged on behalf of the appellant is 
that the defendant was bound to pay the 
value of the stones to the appellant as he 
was the landlord. The contention is not 
without substance. The lower Appellate 
Court declined to give the appellant 
any relief on the ground that the removal 
of the limestone boulders did not con- 
stitute a waste. The correctness of this 
agreement may be conceded, but that is not 
a complete answer to tne plaintiff's claim 
which is based on his ownership of the 
fields from which the stones were removed, 
The tenants were only lessees to whom the 
right to enjoy the land for agricultural 
purposes was transferred. The property in 
ihe land must continue to remain with the 
landlord. His ownership must extend to 
everything that is on the surface which ordin- 
arily consists of the soil including earth 
‘and stones and the trees standing on the 
land. As tenants had only a right to 
cultivate the land and had no right to 
appropriate the soil or anything that was in 
the surface, their consent to the removal of 
the stones could not prejudicially affect the 
interest of the landlord, although it might 
save the person who removed the sicnes 
from a` criminal prosecution." The: tenants 
had no right, whatsoever, to dispose of tne 
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stones es if they were the owners of them. 
The defendant having removed the stones 
which really belonged to the landlord he 
ought to be made to pay the value of the 
stones which has been found to be Rs. 50. 

I set aside the lower Appellate Court's 
decree and instead pass a decree for Rs. 50, 
in favour of the appellant. Costs in the 
Courts below will be paid by eech party 
according to success and failure. As to 
costs in this Court, the defendant will not 
get his costs as he did not enter appearance 
bat will pay the appellant's costs. 

D. Decree set aside. 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 950 
of 1935 
February 6,1936 

ALLSOP, J. 
Hafiz MOHAMMAD RAFIQ AHMAD~— 
APPLICANT 
VETSUS 
EMPEROR—Oprositw Party 
Criminal Procedure Code (Act V of 1898), se. 260, 
355, 356, 342 —Summary trial—Evidence, recording of 
—Memorandum of evidence, when to be made—8, 356, 


applicability of-—He-cross-ecamination after charge. 


—Whether forms part of defence—Accused not re- 
examined after re-cross-examination—W hether mere 
irregularity. 

There are certain offences which a Magistrate 
may try summarily under the provisicns of s. 260, 
Criminal Procedure Code, If he does g> try them 
he is nct required to make any memorandum of 
the evidence at all. If he does not try them under 
the provisions of s. 260, Criminal Procedure Code, 
but tries them in the ordinary course, he is required 
under s. 355, Criminal Procedure Code, to make a 
memorandum of the evidence. He is not required 
to record the evidence in the language of the 
Court or have it so recorded. The provisions of 
s. $56, Criminal Procedura Code, apply only to cases 
to which the provisions of s. 355 do not apply. 

Section 342, Oriminal Procedure Code, requires 
the aceused to be examined at a stage when he 
knows all that the witnesses are going to say 
against him. When he crogs-examines the witnesses 
after the charge, he does so presumably as a pert 
c£ his defence and it is not to be supposed that 
he intends to elicit further information which may 
be used against him. In the second place even if 
it is strictly necessary under s. 342, Criminal Pro- 
cedure Code, to re-examine the accused after the 
witnesses for the prosecution have been crogs- 
examined at the instance of the accused after the 
charge has been framed, still ony irregularity which 
may have taken place is cured if no injustice is 
ceused to the accus:d, 


_ Or. R, App. from an order pf the Sessions 
‘Judge. Bareilly, dated November 6, 1935. 
Mr. N. Ce Sen, for the Applicant. 
The Assistant Government Advocate, for 
the Orown. l i 
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Order.—These are two applications in 
revision. The applicant was sentenced to 
rigorous imprisonment for a period of six 
months on two ¢ounts, i.e., for receiving and 
retaining two stolen bicycles knowing or hav- 
ing reason to believe ihat they were stolen. 
It is argued in the first place that the learned 
Magistrate was not entitled to pass a sen- 
tence of rigorous-imprisonment for a per- 
iod of six months because it must be as- 
sumed that this was a summary trial upon 
the ground that the Magistrate made’ only 
a memorandum of the evidence of the wit- 
nesses and did not record their evidence 
in the laneuage of the Court or have it 
so recorded. This argument is based upon 
a misconception. It overlcoks the provi- 
sions cf s. 355, Criminal Prccedure Code. 
There are certain offences which a Magis- 
trate may try summarily under the provisions 
of s. 260, Criminal Procedure Code. If he’ 
does so try them he is not required to make 
any memorandum of the evidence at all. If 
he does not try them under the provi- 
sions of s. 260, Criminal Procedure Code, 
but tries them in the ordinsry course, he is 
required under s. 855, Criminal Procedure 
Code, to make a memorandum of the evi- 
dence. He is not required io record the 
evidence in the language of the Court or 
have it so. recorded. The provisions of 
s. 356, Criminal Procedure Code, apply 
only to ceses to which the provisions of 
s.355 do not apply. Tke Magistrate did 
not try this case summarily and therefore 
he was entitled to pass a sentence of rigor- 
ous imprisonment for a period of more than 
three months. | 

The next argument is thatthe trial was 
vitiated because the Magistrate did not ob- 
serve tle provisions of s. 340 (2), Criminal 
Precedure Code, in that he did not examine 
the accused after tLe witnesses for the pro- 
secution were cross-examined. The facts as 
Iunderstand them are that the witnesses 
were examined and then the accused was 
examined and then a charge was framed 
and then the witnesses for the prosecution 
at the inste nce of tLe accused were re-called 
and cross-examined. In the first place it 
seems to meio be at least arguable that 
the provisions of s. 342, Criminal Procedure 
Code, do not require the examination of the 
accused after the witnesses for the pro- 
seculion have been cross-examined at the 
instance of the accused. The section says 
that the accused shall be examined after 
the witnesses for the prosecuiion have been 
examined and the accused has been talled 
upon to enter upon his defence. It: seéms 
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to me that it might reasonably be said that 
this section requires’ the accused to be ex- 
‘amined at a stage when he knows all that 
the witnesses are going to say against him. 
When he cross-examines tlfe witnesses after 
the charge he does so presumably as a part 
of his defence and it is not to be supposed 
that he intends to eicit further informa- 
tion which may be used against him. In 
the second place evenif it is strictly ne- 
cessary under s. 342, Criminal Procedure 
Code, to re-examine the accused after the 
witnesses for the prosecution have been 
cross-examined at the instance of the 
accused after the charge has been framed, 
still in the present case any irregularity 
which may have taken place is cured by 
the fact that it is obvious that no injustice 
was caused to the applicant. It is not 
suggested that there was any other state- 
ment which he intended to make which 
would have affected the course. of the trial. 

The third point is that the accused was 
asked after the charge was framed on that 
-very day whether he wished to cross-ex- 
amine the wilnesses for the prosecution. It 
is said that this question should not have 
been put to him till the next hearing. It 
appears that the witnesees for the prosecution 
were summoned foran adjourned hearing 
in order that they might be cross-examined 
and that they were cross-examined on that 
date. Jt is obvious that it made no dif- 
ference to the accused whether the ques- 
tion was put tc him on the date when 
the charge was framed or on the next date 
when the witnesses for the prosecution were 
present and when in fact they were cross- 
examined. 

The fourth point urged before me is that 
the applicant had no knowledge that the 
bicycles which were in his possession were 
stolen property. This is a question of fact 
upon which the Magistrate and the Sessions 
Judge have both adjudicated. The Courts 
below have examined the evidence and 
from the circumstances they have inferred 
that the applicant must have had guilty 
knowledge. There is certainly no ground 
for interference in revision. The applica- 
tions’ are rejected. The applicant shall sur- 
render to his bail and serve out the sen- 
tences passed upon him. 

N. Revision dismissed. - 


BLLAMMAL V. KARUPPAN CHETTI (MADR.) 


-1934, and made in 


139. 


MADRAS HIGH COURT. | 
‘Appeal Against Order No. 174 01939 a 
March 11, 1936 ` eae 
VENKATASURBA Rao AND Corniss, JJ. : 
ELLAMMAL AND OTIRRS— — ; 
DEFENDANTS —APPELLANTS 
versus | 
A. R. KARUPPAN OHETTI— 
PLAINTIFF —RESPONDENT | 
Ciril Procedure Code (Act V of 1908), 0. XVII, 
rr. 2, 3—Suit adjourned to enable party to produce 
witness—~Non-appearance of party on, adjourned 
diie—Procedure to be fotlowed—Applicability of 
r.2—Power to pass ex parte decree—A ppearance of 
Vakil with instructions only to apply for adjourn- 
ant, whether constitutes ‘appearance . 
mhe proper way of construing TT. 2 and 3 of 
O. XVII, Civil Procedure Code, is that where no 
default occurs under r. 2, t, es where there is no 
non-appearance anda defa alt occurs under 7. 3, the 
Court should proceed under r. 3 and dispose of the 
case on the merits, but if the default consists in 
non-appearance, it is r. 2, which deals with such a 
case specifically, that in terms applies, Therefore, 
even though a case was adjourned for the specific 
purpose of enabling the defendants to examine a 
certain witness, if there is no appearance ‘of the 
defendants on the adjourned date the provision that 


ies is r. 2. h 
e a Vakil who has no instructions beyond 


i j the ad- 
merely applying for adjournment appears on 
come date, there is no appearance and the Court 
should proceed under r. 2 if adjournment is refus- 


ed. l . ener: 
Appeal against an order of the District 

rcot, dated December 6, 
Seer oE ja in T, A. No 208 of 1034, 
in O. S.No. 12 of 1933. 

Mr. N. Muthuswami 

ellants. 

‘ Mr.C. Padmanabha Ayyangar, for the 
Respondent. - 

Venkatasubba Rao, J.—The short ques- 
tion is, which is the provision thet applies to 
the facts—r. 2 or r. 3 of Q. XVII, Civil Proce- 
dure Code ? The lower Court has held that 
the suit could not be deemed to have been 
decided ex parte, that the provision AP” 
plizable therefore - is x. 3 and that the 
petitioners’ remedy, if any, would be by way 
of preferring an appeal against the decree 
passed. Consequently the application 
under Q. IX, r. 13, filed upon the footing that 
the decree was passed ex parte, was re- 
jected. We are clear that. the lower 
Court's order cannot be sustained. _ 

On July 14 the first witness for the de- 
fence was examined and at the defendants 
request the case was adjourned to July 
30. On that day, two further witnesses 
on their behalf were examined and the 
case was again at their request adjourned 
to August 6. On the adjourned date, 
neither the defendants nor their Vakil was 
present; another Advocate appearing OR 


Ayyar, for the Ap- 
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their Vakii's behalf applicd for an ad- 
journment on the ground thet some 
witness had not come and that the Vakil 
on.the record was ill. The Court refused 
the adjournment end passed a decree. 
The question is, as already stated, is the 
decree passedin these circumstances an 
ex parte decree or not ? 


To definethe line of division between 
T. 2 and r. 30f0. XVII, may in some 
cases be difficult, but in this case the 
facts do not seem to present much difficulty. 
The learned Judge's order is not parti- 
cularly lucid, but the ground of his de- 
cision apparently is, that as ihe sdjourn- 
ment ofJuly 30 was granted for the speci- 
fic purpose of enabling the defendants to 
examine a certain witness, the provision 
that applies is r. 3. No doubt that rule 
provides that where time has been granted 
for ihe performance of an act, such as 
causing „the attendance of a witness and 
the party: ‘fails’ to perform that act, in 
such a case the Court may, notwithstanding 
such default, proceed to decide the suit 
on the meriis; but that does not mean that 
where the parties themselves fail to appear, 
the operation of the more specific provision 
contained in r. 2 is excluded. In other 
words, the proper way of construing r. 3 
would ke, that whereno default occurring 
under r. 2, default occurs under r. 3, the 
Court should proceed under the latter prc- 
vision and dispose of the case on the merits; 
but if the default consists in snon-ap- 
pearance, it is r. 2 which deals with such 
a case specifically, that in tems applies. It 
is unnecessary to cite authority beyond 
referring to Pichamma v. Sriramulu 
(1). 

It is next contended that as some Vakil, 
no matter who, appeared before the Court 
for the defendants, the decree could not be 
‘deemedio have been passedex parte. In 
the first place, it isnot the presence of any 
Vakil that the Ccde contemplates but “a 
Pleader duly instructed and able to ans- 
wer all material questions relating to the 
suit” ôr again “a Pleader accompanied by 
some person able to answer all such ques- 
tions.” (See O. V, r. 1 (2), Civil Procedure 
Code). Though the ‘B’ Diary is silent as lo 
what happened, it is perfectly clear that 
the Vakil that appeared said that he had 
no instructions beyond epplying for an 
adjournment. As is clearly pointed out in 
Arunachalam Goundan v. Katha Goundan 


(1) 41M _ 286; 43 Ind Ons. 566; 34 M LJ 24; 23M L 
TA aois) MWN 82 (F. By, 
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(2) it is a constradiction in terms to hold 
that the person who says that he doesnot . 
èppear, does in fact appear. The lower 
Court's order is, therefore, wrong and must 
be set aside. e 

There are two courses open to us, either 
to remand the petition, for the question 
being tried whether sufficient grounds 
exist for the setting aside of the ex parte 
decree or to deal with the question our- 
selves. It would bea sheer waste of time 
to adopt the former course. We have 
ourselves gone through the affidavits and 
some at least of the petitioners are 
minors and the only conclusion at which 
we can arrive is, thet the ex parte decree 
ought to be set aside. 

In the result, we setit aside and direct 
the lower Court to try the suit and dis- 
pose of it onits merits as expeditiously 
as possible. In the circumstances we 
direct each party to bear his costs through- 
a 

Decree set aside. 


(3) 20 L W 795; 62 Ind, Cas. 107; 47 M L J 514; 
(1924) MWN 835; AIR 1924 Mad, 812. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 937 
of 1935 
January 23, 1936 
Niamat ULLAN, J. 
Chaudhri GAJRAJ SINGH—APPLICANT 


VETSUS 
EMPEROR—OprosiTs PARTY. 

Criminal Procedure Code (Act V of 1898), 

145, 147—Dispute under s. 147 tried under s. u= 
Notice, etc., substantially covered by s. 1l47—-F'act 
that wrong 'section is quoted, if alters real character 
of proceedings. 

Where the initial notice, the written statements 
and the subsequent proceedings, including the 
operative order under s. 145 are all substantially 
covered by s. 147, Criminal Procedure Code, the 
fact that a wrong section, viz, s. 145, has been 
quoted, will not alter the real character of the pro- 
seamen 


Cr. R. App. frem en order of the Addi- 
tional Sessions Judge, Aligarh, dated 
September 25, 1935. 


Messrs. C. Ross Alston, K. D. Malaviya 
and S. B. L. Gour, for the Applicant. 

Messrs. S. N. Sen and Krishna Murari Lal, 
for the Opposite Party. 

The Assistant Government Advocate, wi 
the Orown. 


Order.—This is an application for revi- 
sion of an order passed by a Magistrate, 
First Class of Etah, in proceedings purpor- 
ing to be those under s, 145, Criminal Pace 
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cedure Code. It appears that there was a 
dispute between the applicant, Chaudhri 
Gajraj Singh, on one side and the opposite 
party, Rai Bahedur Inder Narain, on the 
other as regards the right of the former to 
have a ferry plying between the eastern and 
the western banks of Kali Nadi ata place 
which lies within the ambit of villages Raj- 

- pur, Dhumri and Gangupur. The case was 
started by a letter, dated October 14, 1934, 
addressed by Rai Bahadur Inder Narian to 
the District Magistrate, Etah, complaining 
that Chaudhri Gajraj Singh had started a 
rival ferry on September 11, 1934,not far from 
the place where his own ferry, which was 
of old standing, was being worked and that 
there was an apprehension of a breach 
of peace in consequence of the action of 
Chaudhri Gajraj Singh. Both parties filed writ- 
ten statements in due course. Rai Bahadur 
Inder Narain alleged the land lying on both 
sides of the ghat belonged to him and was in 
his possession and that the entire bed of the 
river also belonged tohim and had been in 
his possession. The written statement, filed 
on behalf of Chaudhri Gajraj Singh denied 
that there was any apprehension of breach of 
the peace and maintained that his ferry 
was of old standing and that he had every 
right to ply it. The Magistrate struck four 
definite issues, one of which raised the ques- 
tion whether Rai Bahadur Inder Narain was 
the exclusive owner}in possession of the ferry 
at Rajpur, Dhumri-Ghat. Another put Chau- 
.dhri Gajraj Singh to proof of his possession 
of any ferry over the Kali Nadi at or about 
the said ghat. Another issue put the parties 
to prove their ownership and possession of 
the land and water upon which Ohaudhri 
Gajraj Singh was playing his ferry. 

The Magistr:ts found that the land on the 
western bank of the river at that place be- 
longed exclusively to Rai Bahadur Inder 
Narain to whom the village Rajpur belonged. 
The entire bank on that side appertains to 
village Rajpur. The Magistrate also found 
that the eastern bank, so far as it belonged 
to village Dhumri, also belonged to Rai Ba- 
hadur Inder Narain. Part of the eastern 
bank appertained to village Gangupur, in 
which Rai Bahadur Inder Narain had a 
share. Chaudhri Gajraj Singh also has a share 
ina ‘mahal’ in village Gangupur. The Ma- 
gistrate, however, found that Chaudhri Gajraj 
Singh failed to establish that he was owner 
or in possession of any part of the land ly- 
ing tothe east ofthe river, though it was 
conceded that he might have land further 
removed from the ghat in dispute. On these 
findifigs the Magistrate ordered Chaudhri Gaj- 
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raj Singh to remove his boats and pr hibited 
him from plying them in the river at or about 
Rajpur, Dhumri-Ghat. The Magistrate also 
ordered that, 

“Rai Bahadur Inder Naraio is restored to the same 


position which he eajoyed before September 11, 1934, 
with regard to Rajpur Dhumri ferry.” 


It has been argued in revision that s. 145, 
Criminal Procedure Code, was wholly imap- 
plicable to the circumstances of the cse 
and that the order passed by the Magistrate 
is not one which he could pass in proceedings 
under that section. I donot consider it ne- 
cessary to examine the correctness or other- 
wise of this contention, as in my opinicn 
action could more appropriately have been 
taken under s. 147, Criminal Procedure Code, 
and that the proceedings from start to 
finish are substantially under that section. 
It is possible that they can also be brought 
within the four corners of s: 145, Criminal 
Procedure Code, but essuming.the-section is 
wholly inapplicable, the initial ‘notige, the 
written statements and the subsequent pro- 
ceedings, including ‘he operative order are 
all substantially covered bys. 147, Criminal 
Procedure Code. The fact that a wrong 
section, viz., s. 145, hes been quoted will not 
alter the real character of the proceedings. 
The letter of Rai Bahadur Inder Narein, 
dated October 14, 1935, discloses a dispute 
likely to canse a breach of the piac: re- 
garding the right of use of land and water. 
The Magistrate’s order, dated Ncvember 8, 
1934, initiating proceedings, likewise, refers 
tothe dispute in respect of the plying of 
ferries. The issues framed by the Magis- 
trate, particularly the one in which the right 
of Chaudiri Gajraj Singh to ply a ferry is dis- 
cussed, contemplate a dispute of nature re- 
ferred to in s. 147, Criminal Procedure Code. 
Lastly the final order passed by the Magis- 
trate is so worded as to be an order more 
under s. 147, than under s. 145, Criminal 
Procedure Code. The question raised by 
Rai Bahadur Inder Narain was whether 
Chaudhri GajrajSingh had arightto ply a 
ferry, having one terminus on land ap- 
pertaining to his village Rajpur and ply- 
ing on water wholly belonging to him. 

The written statement tiled by Chaudbri 
Gajraj Singh clearly shows that his right to ply 
a ferry at given points was in controversy. 
Both parties led evidence in support of their 
respective cases. The finding of the Magis- 
trate is that the land on the western bank 
of the Kali Nadi, on which the passengers 
carried by Chaudhri Gajraj Singh’s boats dis- 
embark, belongs to, andis in possession of 
Rai Bahadur Inder Narain, Agregards the 
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land on the eastern bank of it, waich is used 
by Chaudhri Gajraj Singh, the Magistrate 
found that it had not been shown to belong to 
Chaudhri Gajraj Singh and that, on the con- 
trary, there was reason to believe that it 
belonged to Rai Bahadur Inder Narain. The 
Magistrate also found that the entire bed of 
the river between the two termini of Chaudhri 
Gajraj Singl’s ferry belonged to Rai Bahadur 
Inder Narain. On these facts, there can be no 
doubt thatthe act of Chaudhri Gajraj Singh 
so far as it amounted to user of any land be- 
longing to Rai Bahadur Inder Narain, was 
trespass, pure and simple, and that he could 
not ply his ferry without encroaching on the 
rights of Rai Bahadur Inder Narain. In 
this view, the order passed by the learned 
Magistrate was amply justified and is in 
strict accordance with the provisions of 
s. 147, Criminal Procedure Code. This ap- 
plication is accordingly dismissed. 
Nes, * Application dismissed. 


> 





CALCUTTA HIGH COURT 
Oivil Appeal No. 139 of 1933 
February 6, 1936 

Guaa AND BARTLESY, JJ. 

NEWAZ AHMAD KHAN—APPELLANT 

VETSUS 
HASAMADDIN AHMED AND orazrs— 
RESPONDENTS 
Muhammadan Law—Wakf—Mutawalli setting up 
personal title to portion—Breach of trust and negit- 
gence— Whether liable to removal. f 

Setting upa title te wakf property as his perso- 
nal estate, might not by itself be sufficient ground 
for removal of a mutawalli from office, if it were 
established that there was honest administration 
and management of the wakf, and upon conformity 
to, and nct in defiance of the trust for which a 
religious institution was established, Where, how- 
ever, in addition tothe fact that the mutawalli was 
persistently setting up a title of his own to a por- 
tion of the wakf property, which was not establi- 
shed, the evidence shows that the mutawalli has 
practically no accounts of his management of the 
wakf property and that he has been guilty of mis- 
feasance, breach oftrust and negligence of duty, 
the mutawalli is liable to be remcyed from his 
office. Hassem Bibiv. Nur Hussain Shah (1), re- 

ferred to. Í T 
A. from original decree of the District 

Judge, 24-Parganacs dated April 24, 1933. 
Messrs. Prakash Chandra Majumdar and 


Amalendu Sen, for the Appellant. 

Messrs. S. C. Chowdhury, Abdul Ali and 
Surendra Nath Basu, for the Respondents. 

Judgment.—The plaintifis in the suit 
in which this appeal has ‘arisen prayed 
for reliefs contemplated by s. 92, Civil 
Procedure Code, and succeeded in obtain- 
ing a decree for the removal of the defend- 
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ant, 2 mutawalli of the wakf properly 
consisting of a mosque, tombs, trees and 
out-houses, standing on about 3-1-2 bighas 
of land, premises Nos. 12 ‘and 12-1 
Mayerpore R8ad, Alipore, and granting 
other incidental and ancillary reliefs claim- 
ed in the suit. 

The question raised in support of this 
appeal by defendant-appellant, was mainly. 
whether the learned District Judge in the 
Court below, was right in proceeding 
almost entirely, on a previous decision of 
this Courtin which it was held that 
the defendant in the suit had set up his 
own title to a part of wakf property. The 
result of the decision was that the mutawalli 
had set up his personal right to wakf 
property which was not established on 
evidence. As has been held by the 
Judicial Committee of the Privy Council, 
setting up a title to wakf property as 
his personel estate might not by itself be 
sufficient ground for removal of a mutawallt 
from office, if it were established that there 
was honest adminisiration and manage- 
ment of the wakf, and upon conformity 
to, and not in defiance of the trust for 
which a religious institution was establish- 
ed. A breach of these obligations on the 
part of the trustee would be a ground for 
removal from office: see Hassem Bibi v. 
Nur Hussain Shah (1). In addition to the 
position regarding which there cannot be 
any controversy, in view of the judgment 
of this Court dated September 30, 1929, 
in appeal from appellate decree No. 1618 of 
1926, that a portion of the wakf property 
which the mutawalli defendant claimed 
in his personal right, was not the personal 
porperty of the defendant, and that it was 
wakf property, the evidence in the cage 
before us, including the evidence of the 
defendant himself, establishes the fact that 
the mutawalli has practically no accounts 
of his management of the wakf property; 
and the definite evidence in the case 
coming from the side of the plaintiffs-respond- 
ents, relating to misfeasance, breach of © 
trust and neglect of duty on the part of 
the mutawalli, as alleged in the plaint, 
stands unrebutted. In our judgment there 
cannot be any doubt, on that evidence, 
that the income of the trust property was 
being misapplied and misappropriated, 
and further that the duties imposed by 
the trust were being persistently neglected. 


(1) 47 C L J 542; 109 Ind. Oas. 52; AIR 1928 
P C106; 26.A L J 471; 320 WN 769; 30 Bom. L 
BBs 29P L R 392;54ML J 692; 28 & W 30 
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On the materials before us, therefore, in 
addition to the decision of this Court, clearly 
establishing the petition (position?) that 
the mutewalli defendant wes persistently 
setting up a title of his own to a portion 
of the wakf property as his own personal 
estate, there was ample proof of the 
allegations as to breach of trust and 
neglect of duty on the part of the trustee 
justifying his removal. A question was 
raised in support of the appeal, that the 
decision and decree, as passed by the 
trial Court for accounts, do not mention 
the period of accounting. The leamed 
Counsel appearing for the plaintifi-respond- 
ents has no objection to the period of 
accounting being fixed by this Court, and 
to thet period being limited to six years 
before the date of institution of the suit. 
The decree of ihe Court below is to be 
varied to that extent, fixing the period of 
accounting. In the result, with the modifica- 
tion mentioned above, the decision and 
decree, passed by the Court below are 
affirmed and the appeal is dissmissed. 


There is no order as to costs in this 
appeal. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 731 and 903 
of 1933 
November 14, 1934 
HARRIES AND RAOHBPAL SINGH, JJ. 
CHATTAR SINGH—DEFENDANT— 
APPELLANT 

, versus 
AJUDHIA PRASAD AND OTHERS— 
PLAINTIFFS AND ANGTHER-—DERENDANT— 
RESPONDENTS 

Co-sharers—Right of one co-sharer to invest money 
inland in village and derive profits— Presumption 
that it is for benefit of entire co-parcenary body, if 
arises—Lambardar starting cattle market in common 
land—Other comsharers, if have right to share in 
profits. 

A co-sharer is perfectly entitled to invest money 
in a piece of land ina village, and would beentilled 
to all the profits derived from that source, subject to 
this limitaticn that he would be liable for payment 
of the rent of the land used by him like any other 
co-sherer or tenant in that village. But there can 
ba no law under which the co-sharers in the village 
can become entitled to share inthe income, which a 
cc-sharer may get by investing his money or through 
his own labour and exertion, They are not warrant- 
ed in making a presumption, that as the market was 
started by the lambardar, so he must have started 
it for the benefit of allthe co-sharers. Consequently, 
where a co-sharer who is a lembardar starts a cattle 
market, in the common land and derives profits, the 
‘other co-sharers have no right to share in ths profits, 

.Lachmeswar Singk v. Manowar Hossein (1), referred 
to, 
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S.C. A. from the decree of the District 
Judge, Aligarh, dated February 3, 1933. 

Mr. Kamta Prasad, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Res- 
pondents. 


Judgment.—These are two 
nected appeals arising out of a suit 
for settlement of accounts and profits. 
The plaintiffs and the defendants are co- 
sharers in Sitalpur. Ajudhia Prasad, 
Kamta Prasad and Anwar Singh, plaintiffs, 
instituted a suit in the trial Court against 
Chattar Singh and Ganga Prasad for 
profits under the provisions of s. 226, 
Agra Tenancy Act. Chattar Singh and 
Ganga Prasad are lambardars in the 
aforesaid village. The suit was decreed 
by the trial Court. Against that decree 
an appeal was preferred to the Court of 
the learned District Judge, who modified 
the decree of the trial Court and reduced 
the amount decreed by a ceitain gum of 
money. Both sides have preferred appeals 
against the decision of the learned 
District Judge. It may be stated here that 
the suit which has given rise to the two 
second appeals before us was tried along 
with another suit, in which one Banarsi 
Das was the plaintif. In the present 
appeals we are not concerned with that 
suit. It may, however, be mentioned that 
the reasons for the decision of the suit 
before us are recorded by the learned 
Assistant Collector in his judgment, which 
he delivered in the case of Benarsi Das 
and which judgment forms part of the 
present record. The usual pleas which 
are generally taken in suits of profits 
and accounts were taken in the case before 
us. At this stage, however, it is not neces- 
sary to refer to any one of those pleas. 
The dispute between the parties relates 
to the profits of a cattle market said to 
have been started by Chatter Singh, one 
of the two lambardars of the village. 

The plaintiffs in pare. 5 of their plaint 
stated that a caitle market is held in the 
village from 1336 Fasli on the grove, 
which is held jointly by the co-sharers, 
but the plaintiffs have not been paid the 
income of their share, and they claim to 
be entitled to get a share out of the income 
from this cattle market. The defendant 
in para. 5 of the written statement stated 
that about 2} years ago ke had started, 
with the permission of the Collector, a 
cattle market on his own grove No. 735 
at a considerable cost, and he denied the 
right of the plaintiffs ` to get any share 
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in the income of this cattle market. One 
wf the issues framed by the trial Court 
was whether the plaintifs were entitled 
to get ashare in the income from the 
cattle market held in plot No. 735. The 
learned Assistant Collector did not take 
into consideration the plea of Chattar Singh 
to the effect that he had the right of a 
grove-holder in plot No. 735. This is a 
point which should have been considered. 
If it be found that Chattar Singh, defend- 
ant has the right of a grove-holder in 
plot No. 735, then it is not easy to under- 
stand on what ground the co-sharers in 
the village can claim any share in the 
profits of a cattle market which might be 
held in that grove. The position of a 
grove-holder, according to the Agra 
Tenancy Act, is analogous to that of a 
tenant. He has every right to make use 
of the grove, which he holds, in any manner 
he likes. 

if he starls a cattle market in his grove 
and derives prcfits, the co-sharers in the 
village have no right whatsoever to a 
share in those profits. The learned Assist- 
ant Collector found thet the cattle market 
is held not only on plot No. 735, but also 
on polt No. 734 and other adjoining fields, 
but held that there was no evidence before 
him to show whieh those plots were. At 
one place in his judgment the learned 
Assistant Collector says that: 

“The plaintiff is surely entitled to gct his share 
of the bazaar income derived from the fields other 
than No. 735 in dispute, even if Chettiar Singh is 
ultimately adjudged to be the exclusive owner of 
the whole cattle market income derived from flot 
No. 735.” 

If ihat was his view, then he should 
have decided as to what portion of income 
should go exclusively to Chatter Singh 
on the ground that he was the grove- 
holder cf plot No. 735, and how the 
balance of the income should be divided 
between the various co-sharers. The 
learned District Judge has confirmed the 
findings of the learned Assistant Collector 
without going into the question referred 
to above. After hearing the learned 
Counsel appeering on both sides, we are 
of opinion that before these appeais can 
be finally disposed of, it is necessary to 
remand the case to the lower Appellate 
Court. One of the questions which requires 
determination is whether the cattle market 
is held exclusively on plot No. 735, and 
whether that plot is held by Chattar 
Singh, lambardar, as a grove-holder, If 
the finding on this issue he in the affirma- 
tive, then the plaintifis’ claim for a share 
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in the profits of the cattle market must 
fail, The second question which requires 
determination in this case is to find out 
what are the plots in addition to No. 735 
on which the%attle market is held. , 

The third question which isto be con- 
sidered is whether the plaintiffs are entitled 
to a share in the income derived from 
this source, because some common land 
is being used for the purpose of the 
cattle market. The learned Assistant Col- 
lector jn his judgment says: 

“There is no doubt that Chattar Singh manages 
the market, but it is not clear that he does so in 
his individual capacity and not as a lambardar 
representing the whole co-parcenary body.. A cattle 
market of a village is ordinarily the source of 


incume of the whole cc-parc2nary body unless the 
lambardars prove their exclusive right to it.” 


At another place the learned Assistant 
Collector says : 

“I think the income from the cattle market is 
the village income and not the income of the 
lambardars alone unless they prove satisfactorily 
that it is exclusively their own.” ` 

The learned District Judge 
agree with this view. 
says : 

“Plot No, 735 appertains to the zamindari and 
all the co-sharers have rights according to their 
shares in it. Consequently there is no reason why 
the lambirdar, who is r.sponsible for the manage- 
ment of the property and who started a market in 
it, should appropriate: all the profits bimeelf, I 
agree wita the finding of the lower Ovurt and find 
the point against the appellant,” 


We wish to stete that we find ourselves 
unable to agree with this proposition. It 
is true plct No. 735, which is a grove, 
appertains to a gamindari, but it does 
not follow thatif the grove-holder holding 
that plot invests money in order to increase 
ils income then other co-sharers in the 
village become entitled to get a share in 
it. We also emphatically disagree with 
the view that whenever a lambardar starts 
a eattle market or sny other profitable 
venture of this mature, then there is a 
presumption that he does só for the benefit 
of the entire ‘“co-parcenary body.” In 
our opinion the presumption is ell on the 
other side. Every co-sharer in a village 
held jointly has a rightto take possession 
over any uncultivated piece of land, which 
is not cultivated by some other person. 
The right of the other co-sharers is to 
insist that he shou'd pay rent to the pro- 
prietary body through the lambardar like 
any other tenant. But there is nothing 
in- the provisions of the Agra Tenancy Act, 
under which co-sharers can insist that the 
entire income derived by the co-sharar, 
taking possession over æ piece oft land, 


eppears to 
He in his judgment 
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should be divided between them. The 
position is exactly the same when a vacant 
piece of land is utilized by a co-sharer who 
happens to be a lambardar of the village. 
If he takes possession over af? unoccupied 
Piece of land and starts a cattle market 
or any industry of that kind by investing 
money, then he does so for his own benefit. 
If a co-sharer in a Village opens an indigo 
factory or any other factory cn a vacant 
piece of joint land it cannot possibly be 
contended that he started the factory for 
the benefit, to use the words of the learned 
Assistant Collector, “of all the co-parcenary 
body.” There appears to be no reason 
why such a presumption should be made 

“when the industry or a new venture is 
started by a co-sharer, who occuples the 
position of a lambardar. There may be 
casts in which a cosharer after taking 
possession over a piece of land would invest 
large sums of money with the result that 
an ordinary piece of land, which in other 
hands would not yield en inccme, say of 
Rs. 10 a year, would yield Rs. 500 yearly 
as profit. In a cese like this it would be 


unreasonable to hold that all the co-sharers . 


of the village are entitled to get a share 
in the new venture starled by a co-sherer. 
The learned Assistant Collector in his judg- 
ment says: ` 

“Chattar Singh appears to have given no notice 
of his esclusivo right to the cattle market before 
starting it. Asa lambardar. he started the market, 
and as such, its income should go rateably to 
all the co-sharers.” ii 


This, in our opinion, is nob a correct 
view. If a co-sharer in a Village takes 
possession over a joint piece of land and 
utilizes it for his own purposes, then it 


can never be said that as he had given - 


no notice that he was going to use the 
land exclusively for his own purpose, so 
the crop of that land would be liable to 
be distributed rateably among the other 
co-sharers. The position of the co-sharer, 
lambardar is exactly the same. We may 
be permitted to make a reference to some 
of the observaticns made by their Lord- 
ships of the Privy Council in Lachmeswar 
Singh v. Manowar Hossein (1), at 
pages 263, 264, and 265, 266*, which are as 
follows : 

“For the parties are co-owners, and the defend- 
ant has made use of the joint property in a way 
quite consistent with the continuance of the joint 
ownership and possession. He has not excluded 
any oco-sharer. It is not alleged that he has used 
the river for passage in any such way as to interfere 
‘with the passage of other people. 1t is not alleged 


(1) 19.0 253; 191 A 48:6 Sar, 133 (P ©), 
“Pages of 19 Q| Na], i 
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that, even in the bima of the bridge, there has 
been any obstruction at the landing places, It is 
not alleged that the defendant's proceedings have 
prevented anyone else from setting upa boat for 
himself or his msn, or even from carrying strangers 
for payment. So far from inflicting any damage 
upon the joint owners the defendant has supplied 
them gratuitously with accommodation for passage. 
All that is complained of is that he has expended 
money in a certain use of the joint property, and 
has thereby reaped a profit for himself. But pror- 
erty does not cease to be joint merely because 
jt is used so as to produce more to one of the 
owners wh) has incurred expenditure or risk for 
that purpose. ` 

Now inthis case the High Court has not granted 
any injunction, but it bas made a declaration with 
respect to the possession and profits of the ferry, 
and has directed an account ofthe profits accord- 
But if the defendant’s uss of the landing 
places and the river is consistent with joint pos- 
session, why should the plaintiffs have any of the 
profits ?. They have not earned any, and none have 
been earned by the exclusion of them frum posses- 
sion, as was done by the Watsons in the ces: 
cited Watson & Co. v, Ramchand Duit 
(2). By -the defsndant’s acts they have lost 
nothing, and have received some substantial con- 
venienc>. It will be time enough to give them 
remedies againsthim when he encroaches on their 
enjoyment.” E i 

That was a suit in which one of the 
co-sharers owning a two-anna share hed 
started a ferry on joint property which 
was yielding a considerable amount of 
income. The plaintiffs in that case were 
the owners of the remaining fourteen enna 
share in the village. They instituted a 
suit for profits and claimed that as the 
ferry was run on the joint property owned 
by them and the defendanis, so they were 
entitled to a share in the profits. Their 
Lordships of the Privy Council repelled 
that contention for the reasons mentioned 
above. In our opinion, those reasons are 
applicable to the case before us. It 
appears to us that a co-sharer is perfectly 
entitled to invest money in a piece of 
land in a village, and would be entitled 
to ail the profits derived from that source, 
subject to this limitation that he would 


‘be liable for payment of the rent of the 


land used by him like any other co-sharer 
or tenentin that village. But there can 
be no law under which the co-sharers in 
the village can become entitled to share 
in the income, which a co-sharer may get 
by investing his money or through his own 
labour and exertion. 

For the reasons given above it appears 
to us that the Courts below did not 
approach the case in themanner in which 
it should have. been approached. They 
were not watrented in making a pres 
sumption, a8 they have done, that as the 


(2) 18 O 10,17 I A 110;5 Sor, 535 (RO). 
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market wes started by the lambardar, so 
he must have started it for the benefit 
of all the co-sharers. It will be seen from 
a perusal of the plaint that no such case 
was seb up by the plaintifs themselves. 
In the circumstances, we are of opinion, 
that the learned Judges of the Courts 
below were not right in starting with a 
presumption in favour of the plaintiffs. 
It is because of this that we consider it 
necessary to remand the case to the lower 
Appellate Court for fresh findings, which 
should be given after keeping in view the 
observations which we have made in this 
case. We frame the following additional 
issues: 1 (a) Whether plot No. 735 is held 
by Ohattar Singh, defendant esa grove- 
holder as alleged by him in para. 5 of 
the written statement. (b) Is the cattle 
market held on the land of this grove 
only? (e) If the market is held on any 
other plots in addition to No. 735, then 
what are those plots? 2 (a) Whether 
Chattar Singh, lambardar, started the 
cattle market for the benefit of all the 
co-sharers and are, therefore, the plaintiffs 
entitled to claim a share in the profits of 
the cattle market ? or (b) did Chattar Singh 
start the cattle market for his own benefit 
only as alleged by him? : 

We remand the case to the lower Ap- 
pellate Court with directions ‘to give the 
parties an opportunity to produce further 
evidence, which they may wish to and 
then to give its finding on the above- 
mentioned issues, which should be returned 
to this Court within a period of four 
months if convenient. On the receipt of 
the findings of the lower Appellate Court 
the usual 10 days’ time -will be allowed 
to both parties for filing objections. The 
connected second appeal No. 903 of 1933, 


will remain pending, and will be taken . 


up for disposal along with this second 
appeal, No. 731 of 1933, after the find- 


ings of the lower Appellate Court are 
received. 
N. Case remanded. 


pa 
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restraining defendant from using particular mark 
on their goods on ground that it would cause their 
goods to be taken as plaintiff's ~ No evidence to show 
thatany p2rsor was deceivel—Burden of proving 
that unwary purchasers might beso dzceived 18 
on plaintiff. . 

Where in an action against a company dealing 
in cloth, by another company also dealing in cloth, 
foran injunction restraining the defendant from 
using a paticular figure or mark onthe ground that 
it would be calculated to cause goods of the defendant 
from being taken as plaintiffs’, no evidence is adduc- 
ed to prove that any person. has been so deceived, 


_it being a quia timet action, the burden lies upon the 


plaintifs to satisfy the Oourt that an injunction 
should be granted against the defendants at that 
stage upon the ground that an unwary purchaser 
of these goods who had not saen the marks on the 
plaintiffs’ goods might reasonably be led to think, if 
he was offered defendant's goods with their mark 
on it, that he would be obtainingthe plaintiffs’ 
goods. 

[English Case-law referred to.] ‘ 

F.C. A. against the decree of the High 
Court, dated January 11, 1935 reported as 
157 Ind. Cas. 902. ; 

Mr. Clark, for the Appellants. 

Mr. McDonell, for the Respondents. 

Page, C.J—In this case Braund, J. 
on the Original Side of the Court, passed 
a decree in favour of the plaintiff-respon- 
dents, granting them an injunction : 

“that the defendants, their servants, workmen and 
agents, be restrained from printing upon, or using in 
relation to, ectton grey shirting not of the plaintitt 
company's importation into Burma such figure (being 
the figure of His Majesty the King-Emperor) as-is . 
protrayed in Ex. B in this suit, and from employing 
any mark which would be calculated to cause any 
cotton grey shirting not of the plaintiff company’s 
importation to be known by the names “Soldier”, 
‘Sitbho’ or ‘Sepahi grey shirting.” 

This is apassing off suit, and the learn- 
ed trial Judge did nob appear to be over- 
confident that he was justified in granting 
the injunction because I find his Lordship 
in the course of his judgment observing : 

“This cage may, and I think does, approach the 
border line of the Court's reach. But, returning to 
the bedrock principle that no man may sell his ‘goods 
as the goodsofanother,I think thatthe plaintiffs 
are entitled, upon the facts or in the circumstances of 
this particular case, which, I feel bound to say, will 
be no useful precedent in any othercase, to the relief 
for which they ask.” , h 

Nor, indeed, do 1 think that the plaintiffs 
themselves thought that their case was a - 
strongone ; and for this reason, that after 
the. plaintifs had closed their evidence 
and the first witness for the defendants 
was in the box the plaintiffs applied for 
leave to calla further witness, and if 
his evidence was to be believed, he was a 
witness of great importance to the plaintiffs, 
Leave was granted to the plaintifis in 
that behalf and the witness Noor Muh- 
ammad was put into the box. He stated: 

“I first saw Ex, B mark about six or seven menthg 
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ago. Mr. Ebrahim of Mahomed Ebrahim Company 
showed it tome. He showed itto mein his ownshop 
in China Street, Rangoon. He asked me how I found 
‘the stuff, and I then told him that the stuit was all 
right. Then he inquired from me whether it would 
serve the purpose of ‘Soldier’, and®I replied “Yes, it 
was as good as “Soldier.” When hə enquired from 
me whether it would serve the purpose of “Soldier” he 
meant whether his ticket would pass off as ‘Soldier’. 
When I said it was as good as ‘Soldier’ I meant that 
the ticket looked Jike a ‘Soldier’. I bought ten pieces 
of Ex. B mark from the defendant. He gave me a bill 
for it, but I have not got it with me.” 


Now, this man was the only witness on 
behalf of the plaintiffs who gave any evi- 
dence that-in employing the Ex. B mark 
the defendants had a dishonest motive, and 
it isnot without significance that this 
witness was put into the box after the 
case for the plaintifs -had been closed 
and a witness for the defendants was 
giving hia testimony. Braund, J. in his 
judgment observed that : 

“It is fair that I should say that there are no 
relisble materials upon which Icould or woald find 


an intentional copying by the defendants of the plain- 
tiffs’ mark.” 


I go further, for I am satisfied that the 
testimony of Noor Muhammad was a 
wilful fabrication of the truth. Mr. Ebra- 
him isan old gentleman who isasenior of 
the defendant firm, and he stated that in 
May and until the middle of June 1934, 
he was in India, anda telegram of June 
2nd was adduced in evidence from which 
it was clear thatatthat date Ebrahim was 
in India. The case, however, does not rest 
there, ‘because from the books of the 
defendants an entry was adduced to show 
that the.ten pieces'of grey cotton’ shirt- 
ing to which Noor’ Muhammad: referred 
had been sold tohim on May 3, 1934, and 
a bill in respect thereof had been deliver- 
ed tohim. No other entry of a sale to 
Noor Muhammad could be discovered in 
the books, and the genuineness of the 
entry of May 3, 1934, has not been chal- 
lenged, and must be accepted as correct. 
It follows, therefore, that the story told by 
Noor Muhammad cannot be accepted, and 
I respectfully agree with the learned trial 
Judge that there was no evidence before 
‘the Court upon which it would. be justified 
in holding thatthe defendants in connec- 
“tion with Ex. B acted in any sense dis- 
honestly. How did the matter stand ? 


It appears that the plaintiffs for some 
yeais have imported a large quanity of 


Piece-goods including while and grey cot-. 


ton shirting from Indie. The grey cotton 
‘shirtings largely predominated and re- 
pregented a turnoyer of something like 
Rs. 3¢ lakhs å year, the trade in white 
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shirting being only from one to three per 
cent. of the trade in grey shirting. On their 
grey shirting the plaintiffs printed on the 
front ofthe fold of each piece of 40 yards 
certain figures end writings including the 
figure “1000”, a fancy figure such as 
eccording tothe evidence is usually put 
on piece-goods of this description following 
the practice of dealers in the Rangoon 
market, At the top of front of the fold is 
set out a device consisting cftwo figures 
apparently of men “gaily appatisoned.” 
They might be Princes or Policemen or 
military officers, and according to the 
plaintiffs, they are intended to 1epresent 
two Military Officers. There is no descrip- 
tion on the print setting out what these 
two personages are meant to . represent. 
The plaintiffs’ case is that by reason of 
this device their grey cotton shirting be- 
came generally known, not only among 
dealers in Rangoon and elsewhere, but 
among ordinary unwary purchasers through- 
out Burma, as “Sit-Bo” grey shirting “Sit- 
Bo” meaning “war personage.” 

“The plaintiffs maintain that Sit-Bo” 
was understocd to mean “Soldiers” gener- 
ally and that their grey shirting bearing 
this mark was known as “Sit-Bo” grey 
shirting mong ordinary purchasers of 
these goods who are Burmans, and “Sepahi” 
grey shirting among Indian purchasers of 
the goods. In the spring of 1934 the 
defendants commenced a trade in grey 
cotton shirtings ofa similar quality upon 
the first fold ofeach piece of which was 
printed certain words and figures, near the, 
bottom of the fold being the figure “1500” 
far lower on the fold than the place where 
the figure “1000” is found on tke plaintiffs’ 
goods and on the top of the print in large 
block letters the werds “King-Emperor,” 
beneath which is unmistakably a repre- 
sentation of His Majesty the King-Em- 
peror in military uniform. Underneath 
the figure of His Majesty are the words 
“Shinbayin tazeik” which mean “King- 
Mark.” These words are written in large 
typein the Burmese language. Now, the 
plaintiffs allege that by reason of Ex.. B 
being placed upon grey Cotton shirtings 
in this manner, there is @ reasonable pro- 
bability that ordinary purchasers of grey 
cotton shirtings in Burma will be deceived 
into thinking that the defendants’ goods 
are the plaintiffs’ grey cotton shirting 
bearing the mark Hix. A. It is not now, 
and Ido not understand. that it ever has 
been, contended that anyone familiar with 
the two marks Ex, A and Ex. B could by 


A: 
any stretch of imagination suppose that 
goods bearing Ex. B were ihe same as 
goods bearing Ex. A. To my minditis 
manifest that no one who had seen the 
two marks or could read either English 
or Eurmese could possibly be deceived 
into thinking that goods bearing Ex., B 
were the plaintiffs’ goods bearing Ex. A. 
Braund, J., in the course of his judgment 
observed : 

“I confess I was, at first sight, myself a little taken 
aback by the proposition that a portrait of the King- 
Emperor should be susceptible of confusion with the 
plaintiffs’ mark consisting of two generals side by 
side, Ifthat were the only case, this suit would, 
in my judgment, have been doomed to speedy 
failure.” ; 

It is not now contended that this ex- 
pression of opinion by Braund, J. is open 
to cavil or controversy, and it is quite 
clear to my mind that any person who 
had -seen the two marks, or who could 
read either English or Burmese, could 
not be deceived in the manner suggested. 
The plaintiffs, however, put their case in 
another way. They contend that it falls 
within the.principle laid down in Seixo v. 
Provezende (1). In that case Lord Cran- 
worth stated : 

“T do not consider the actual physical resemblance 
on the tivo marks to be the sole question lor considera- 
tion, Ifthegoods of a manufacturer have, frem the 
mak or device he has used, become known in the 
market by a particular name, I think that the tdəp- 
tion by a rival trader of any mark which will cause 
his goods to bear the same name in the market may be 
as much a violation of the rights of that rival as the 
actual copy of his device.” | 

On behalf. of the plaintiffs it is contended 
that the plaintiffs’ goods by reason of the 
fact that they bearthe mark Ex. A have 
become known generally among purchasers 
of such goods in Burma as “Soldier,” 
“Sit-Bo” or ‘‘Sepahi” shirting and that en 
ordinary unwary purchaser might reason- 
ably and probably think that goods with 


the Ex. B mark upon them were . the, 
plaintifs’ “Soldier” or ‘‘Set-Bo” goods, 


Now, how far did the evidence which was 


adduced atthe trial bear out the conten- 


tion presented on behalf ofthe plaintiff ? 
The plaintiffs directed their evidence to 
prove, and the learned trial Judge found, 
that among dealers in the trade in Ran- 
goon and elsewhere the plaintiffs’ grey 
cotton shirling was usually referred to as 
“Qit-Bo” or “Soldier” shirting. There wes 
evidence both ways on this question, but 
sitting on appeal I should be slow to 
disturb such a finding of faet, It is not 
now contended, however, that this finding 
— (BE) Ci866) 1 Ch, 192; 12 dur, (N 8). 215; 14 W R357! 
MELT OH, 3 ao? | 
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cen successfully be. challenged and 2s 
there was ample evidence to support it, I 
propose for the: purposes .of disposing of 
this appeal to. treat it as correct. ‘hat 
finding, howevet, by no means disposes of 
the case. Not only is there no evidence 


_ that any dealers were deceived by reeson - 


of Ex. B being placed upon the defendants’ 
goods, and no evidence which would justify 
the Court in finding the dealers could be 
deceived if they had seen—as it may- 
reasonably be inferred that they would see 
—goods bearing Ex. A and Ex. B, or if 
any of the dealers, whether they had seen 
goods bearing Ex. A or mot could read 
either English or Burmese. a 
Butthe Court, as Braund, J. pointed oùt `> 
in his careful and exhaustive judgment 
has to louk also to that class of persons 
who ere described by Lord Selborne in ` 
Seixo v. Provezende (1), as “ihe ordinary’ 
purchaser purchasing with ordinary cau- 
tion”; by Lord Blaekburn in Jvinston 
v. Orr Ewing (2), et p. 229% as the ‘“incan-’ 
tious” purchaser; end by Lord Chelmsford 
in Wotherspoon v. Currie (3) as the “un- . 
wary Purcheser.” And tha question that 
falis for determination in the present 
case is whether an ordinary purchzser 
who had never seen~ Ex. A, cn being’ 
preferred goods bearing Ex. B, would be’ 
likely to be deceived into thinking that they 
were tho plaintiffs’ goods. Ths plaintiffs 
claim that he would upoa the ground that in 
their contention Ex. B appears to repre- 
sent a soldier, and the plaintiffs’ goods 
having a general reputation among ordinary 
purchasers of grey cotton shirting as “Sol- < 
dier” mark shirting, the purchasers might 
readily believe ihat goods bearing Ex. B 
mark were the: plaintiffs’ “Soldier” mark 
shirting: Now this -is quia timet ection, . 
becuase no evidence has been adduced 
to prove that any purchaser has in fact 
been deceived im the manner suggested. 
I desire to cite in this - connection the 
following observations of Lord Macnaghten 
in Paytun and Co. Ltd. v. Snelling .Lam- 
pard and Ca., Ltd. (4), at p. 6297 : 
“In the next place it is perfectly clear that no 
human being has been deceived. Thereisnot asingle. - 
jnstance of any person wishing to buy ‘Royal Coffee’: 
buying ‘Flag Coffee’ instead through any mistake of 
any sort. Mr. Warmihgton accounted for thet by 
(2) (1882) 7 AG 219; 51 LJ Ch. 797; 30 W Rali; 
46 L-T 216, 4 5 
ga) 0873) 5 H L 508 42 L J Oh. 130; 27 LT 


(4) (1901) A © 309; 17- Rep, Pat. Cas, 620;70 L J- 
Oh. 614; 85 L T 287., > ‘ 
* Page cf (1882) 7 A. O= [Ha] e. 
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saying: ‘Oh, we were bound to institute proceedings 

at the earliest possible moment’, but if persons come 

to the Court under an apprehension of that sort, they 

_ are still boundto make out their case. It will not 
dotosay: ‘Wewere frightened eby what might 
happen and therefore you must stop the thing in 
limine.” 

Further, the case ofthe plaintiffs is not 
made any easier to prove by reason of the 
fact in the present case that the Court 
finds that there was no deliberate inten- 
tion on the part of the defendants to filch 
thé plaintiffs’ trade by a dishonest use 
of Ex. B., Now the plaintiffs’ claim is a 
‘wide one, for they assert the right to 
prevent any rival trader placing upon 
grey cotton shirting any device which may 
“be‘construed as representing a soldier or 
‘soldiers whether ornot ona comparison 
of the offending mark with Ex. A any 
ordinary purchaser might think that the 
offending mark was Ex. A, because in 
their contention any device on grey cotton 
shirting which the unwary purchaser 
might deem to be sufficient to connote a 
“soldier” mark would offend against the 
rigkt which the plaintiffs claim to have 
acquired in the word “soldier” by reason 
of their device Ex A on grey cotton 
shirting. The plaintiffs have struck out 
right and left in no uncertain fashion in 
support of their contention. Certain other 
marks were adducəd at the trial which 
the. plaintiffs claim offend against the 
rights which they have acquired by rea- 
sion of Ex. A, such asa man carrying a 
football, a person using a telephone, a 
number of persons who might be almost 
anybody sitting in a row, one of whom 
with one leg crossed over the other is 
“sitting in a most unsoldierly fashion, and 
inthe case ofthe defendants themselves a 
claim was made before Ex. B was adopt- 
ed by the defendants that they would in- 
fringe the rights of the plaintiffs in Ex. A 
if they used upon grey cotton shirting their 
“Bandoola” mark. 

The defendants, for the reasons best 
known to themselves— and it may often be 
expedient on business grounds not to in- 
sist upon one’s fuil legal rights—accepted 
the offices uf a third person in connection 
with the dispute that they had with the 
plaintiffs in connection with their “Ban- 
doola” mark and they agreed, for reasons 
into which it is unnecessary to enter not 
to use the “Bandoola” mark on grey cotton 
shirting in deference to the view expressed 
by thee plaintiffs that todo so might cause 
an ihfringement of their rights in Ex. A. 
Why the defendants were content to adopt 
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that course isa matter into which I do 
not propose to enter, butit is well to ob- 
serve that while undertaking not to adopt 
the “Bandoola” mark upon grey cotton 
shirting, the defendants expressly reserved 
any legal right to do so wihch they might 
possess. In these circumstances the bur- 
den lies upon the plaintiffs to satisfy the 
Court that an injunction should be 
granted against the defendants at this 
stage and having regard to the evidence 
adduced atthe trial, upon the ground 
that an unwary purchaser of these goods 
who had not seen Ex. A might reasonably 
be led to think, if he was offered grey 
cotton shirting Ex. B on it, that he would 
be obtaining the plaintiffs’ grey cotton 
shirting which by reason of Ex. A, pos- 
sessed a general reputation as “Shit-Bo,” 
“Soldier” or “Sepahi” shirting. Two ques- 
tions, therefore, fall to be determined. 
‘Would or might purchasers of grey cotton 
shirting bearing Ex. B reasonably think 
that they were buying “Soldier” mark 
shirting ? Speaking for myself I should 
doubt it. The representation of His 
Majesty the King-Emperor on Ex. B is 
well known, and I find it difficult to ac- 
cept the view that an unwary purchaser 
of grey cotton shirting in Burma would 
be calculated to think, on seeing the 
representation of His Majesty on Ex. B, 
that he was buying a “Soldier” brand 
grey shirting. But my learned brother 
Mya Bu takes a view upon this matter 
somewhat more favourable to the plaintiffs. 
He thinks that an ordinary unwary pur- 
chaser of grey cotton shirting in Burma 
who could neither read Burmese nor read 
English, notwithstanding that the portraiture 
of His Majesty the King-Emperor is one 
so well-known throughout the Empire, 
might perhaps not unnaturally be led to 
think that it was the representation of a 
soldier; and the opinion that I have formed 
in this case presupposes that I accept the 
view which is taken upon this point by 
my learned brother. 

That being so, the second question arises. 
Is the evidence on the record sufficient 
to justify the Court in holding that the 
plaintiffs’ goods are generally known 
among ordinary Burmese or Hindustani 
purchasers of grey cotton shirting as ‘Sit- 
Bo" or “Sepahi” shirting? That appears 
to me to be the main issue in the case, 
How does thé evidence stand in connec- 
tion with that question ? No ordinary pur- 
chaser of grey cotton shirting has been 
called to say that he has been deceived 
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through having been offered Ex. B when 
he asked for “Soldier” mark or “Sit-Bo” 
grey cotion shirting. Thatis a significant 
fact and speaks for itself. Learned Counsel 
on behalf of the plaintiffs relied upcn 
three witnesses as giving evidence to the 
effect that the plaintiffs’ grey cotton. shirt- 
ings were generally known among ordinary 
purchasers in Burma as “Sit-Bo” or 
“Sepahi” gcods. (His Lordship then dis- 
cussed the evidence and proceeded). The 
learned trial Judge was of opinion that 
if such evidence had been ‘produced be- 
fore him it would have assisted him. But 
the interest of the parties was in skilled 
and experienced hands and it has to be 
borne in mind that the burden of proof 
in the present case lay not upon.the de- 
fendants but upon the plaintiffs. It was 
for the plaintiffs to satisfy the Court that 
they were entifled to the injunction for 
which they asked upon the strength of their 
own case supplemented if possible by what 
could be extracted from the witnesses ad- 
duced on behalf of the defendants. I 
have to form an opinion upon this case 
bearing in mind all the matters to which 
I have drawn atteniion, and I am not 
satisfied upon the evidence adduced at the 
trial that an injunction should be granted 
in the terms ordered by Braund, J., or at all. 

I am not satisfied upon the evidence 
that the plaintiffs’ mark is generally known 
among the ordinary purchasers of grey 
cotton shirting in Burma as “Soldier,” 
“Sit-Bo” or “Sepahi” mark. Indeed, I 
am inclined to think that the goods are 
known as “Bo-hna-kaung,” or “Do Sepahi” 
shirting. But itis enough for the purpose 
of disposing of this appeal to hold that 
the Court is not satisfied that the plaintiffs 
have proved that their grey cotton shirtings 
bearing the mark Ex. A, are generally 
known among the ordinary purchasers of such 
goods in Burma as “‘Soldier,”. “Sit-Bo” or 
“Sepahi” shirtings. If that be so it folluws 
that if the plaintiffs’ goods bearing Ex. A 
are known as “ Bo-hna-kaung ” shirtings, 
goods .bearing- Ex. B would not be cal- 
culated to deceive an ordinary purchaser 
of grey cotton shirtings into thinking that 
when he was buying Ex. B goods he was 
buying the“ pleintifis’: goods. For these 
reasons, in my opinion, the plaintiffs’ suit 
must :fail. The appeal is allowed, the de- 
cree passed by Braund, J., set aside and 
the plaitifis’ suit dismissed with costs (Ad- 
vocate’s fee at the trial 15 gold mohurs 
a day and. on appeal 12 gold mohurs 
a day). 
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Mya Bu, J.—My learned brother Braund, 
J., wis unable to find a case of intentional 
copying by the defendanis of the plaintiffs’ 
mark, and fg the reasons given by my 
Lord the Chief Justice in his very lucid 
judzment, it is clear that the case ofin- 
tentional copying by the defendants of the 
plaintiffs’ mark must be considered to 
have been completely demolished: As a 
result of this finding the highest that the 
plaintiffs’ case might be put ie that there 
was a likelihood of confusion between 
their mark Ex. A and the ` defendants’ 
mark Ex. B. An occular inspection of the 
two marks in question shows that no such 
likelihood can exist with reference to peo- 
ple who see the marks sideby side. ln one 
there are figures of two men whereas in 
the other there is a figure of one on- 
ly, and the words in English and in Bur- 
mese describing the picture in Ex. B are 
quite inappropriate to either of the two 
mer appearing in Ex. A in the way in 
which they are portrayed. There is also 
a striking difference between the number 
mentioned under the picture in one from 
that in the other. It cannot, therefore, 
be doubted that among dealers generally 
the confusion which the plaintiffs ap- 
prehend is not likely to arise. Turning 
to people generally who could either read 
or write and who buy on seeing the res- 
pective marks the apprehended likelihood 
is not probable. And the strongest point 
made on behalf of the respondents in this 
appeal is that illiterate people who have 
never seen the plaintiffs’ mark but buy 
goods only by the name by which they 
are known may easily be misled into the 
belief that the mark Ex. Bis the mark 
by which they have known the plaintiffs’ 
goods. 

The question then is what is the name 
by which such illiterate people who are 
likely to use goods of this nature, know 
the plaintiffs’ goods? It is the plaintiffs’ 
case that they are known by the name 
of “Sit-Bo” whereas the defendants allege 
that they are known by the name of “Bo- 
hna-kaung” (inaccurately transliterated as 
“Bo-nakaung” on the exhibit). Both are 
Burmese words. The word “Bo” which 
is common to both these expressions is a 
generic term, and I do not consider it 
necessary to. delve into the root of this 
word. But it is commonly used to denote 
a leader, such as, “Sit-Bo” (—military 
leader) meaning a military officer, “Damya- 
Bo” meaning a dacoit leader. In common . 
parlance or among men iñ the street the 
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word “Bo” is used very commonly to de- 
note a European male or a man of fair 
complexion who wears trousers, jacket and 
topi. It is also very commgnly employed 
like the English word “boss” to denote 
a master in relation to his servant or the 
head or manager of an office to his as- 
sistants or clerks or other subordinates. 
Bearing in mind such a wide range of 
the use of the word “Bo,” it appears to 
me, as Burman, very natural for an 
ordinary observer without knowing the 
particular name given to the picture in 
Ex. A to call it “Bo-hna-kaung” thereby 
giving’ the number of the figures pro- 
minence. Therefore, not only is the weight 
of evidence in favour of the allegation 
that the plaintiffs’ mark was known among 
the general pubiic as “Bo-hna-kaung” and 
not as “Sit-Bo,” as alleged by the plain- 
tiffs, but there is strong probability in 
favour of the allegation that the plaintiffs’ 
mark is known by the name of “Bo-hna- 
kaung.” I do not desire to be understood 
as suggesting that the term “Sit-Bo” is 
inappropriate or inapposite to the picture 
on Ex. A: but seeing that there are two men 
or two soldiers in the picture, I am de- 
finitely of the opinion that one, who has 
not been told what this picture was known 
by would more readily give it the name 
“Bo-hna-kaung” rather than “Sit-Bo.” That 
it is a natural and appropriate name for 
Ex. A is borne out by the fact that for 
the same picture on the plaintiffs’ white 
shirting the plaintiffs themselves called it 
and made it known as “ Bo-hna-kaung’ 
meaning two “Bos,” that is, two Europeans. 
Iu these circumstances, it is not surpris- 
ing to find the vernacular newspaper which 
advertised the bazaar reports descring the 
goods marked with this picture as “ Bo- 
hna-kaung” goods. 

For these reasons, [ am at one with 
my Lord the Chief Justice that the plain- 
tiffs have failed to establish the fact that 
their grey shirting was known among 
the general public, particularly among the 
illiterate people who in this country must 
be overwhelmingly Burmese, by the name 
“Sit-Bo.” If the plaintiffs succeeded in 
establishing this fact, I would be inclined, 
as pointed out, to grant that the picture 
of His Majesty represented in military 
uniform as in Ex. owing to its im- 
perfect printing which is commonly as- 
sociated with pictures printed on cotton 
goods, might probably be taken as that 
of g ‘‘Sit-Bo,” and nota common “‘Sit-Bo,” 
but a military officer of very high rank 
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such asa General. Upon the findings of 
fact that we have arrived at, there is only 
one order possible, that is the order that 
has been proposed by my Lord the Chief 
Justice and J concur in it. 

D- Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1688 of 1931 
January 24, 1936 
PANDRANG Row, J. 
V. SUNDRARAJA ATYANGAR AND ANOTHER 
—P LAINTIEFS— A PPHLLANTS 
versus 
RAGHAVA REDDI AND ANOTIER— 
DEFENDANTS—RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Arts. 109, 120 — 
Co-owners—Suit by Hindu sons to declare alienation by 
father invalid—Sons declared entitled to a certain 
share—Subsequent suit by sons for share of profits 
—Limitation—Possession of alience after decree, 
wahan a by the sons of a Hindu to set 
aside an alienation made by the father the sona 
obtained a declaratory decree that they were 
entitled to three-fourths of the property purchased 
by the alienee and that the latter was entitled 
only to a one-fourth share and the sons subsequ- 
ently instituted a suit against the alienee for pro- 
fits from the date of the preliminary decree in the 
previous suit: ; ; 
Held, thet the alienee's possession after decree 
was not necessarily wrongful inasmuch as he could, 
as a co-owner, be lawfully in possession on behalf 
of himself and the other co-owners and the suit 
was not, therefore, governed by Art. 109 of the 
Limitation Act, but by Art. 120 and the plaintiffs 
were, therefore, entitled to get their share of the 
profits for six years prior to the suit, Yerukale v, 
Yerukale 0) ang Siddalingana Gowd v. Bhimana 
2), referred to. 
AAN against the decree of the Court 
of the Subordinate Judge of Chingleput in 
A. S. No. 310 of 1930, preferred aginst the 
decree of the Court of the District Mungit 
of Madurantakam at Chingleput in 0. S. 
No. 3 of 1928. 
Messrs. C. Padmanabha Ayyangar and T. 
D. Sreenivasachari, for the Appellants. 
Mr. T. R. Srinivasan, for the Respond- 
ents. : 
Judgment.—This appeal arises out of 
a suit for recovery of three-fourths of 
the protits received by the Ist defendant 
in respect of property which was declared 
by the Court to belong in common to the 
lst defendant and to the plaintiffs as well 
as the deceased husband of the 2nd 
defendant. The lst defendant's father had 
purchased the entire property from the 
father of the plaintiff and the sons objected 
to the alienation and it was finally held 
that the alienation was not binding against 
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them and the result was that the Ist 
defendant became. entitled to a one-fourth 
share.in the property purchased by him, 
the -remaining being declared to belong 
to the sons. The present suit was for 
profits from the date of the preliminary 
decree in the previous suit, i. e. March 
30, 1920, for a period of seven years 
The District Munsif allowed the claim but 
only at the rate of Rs. 180 a year, the 
claim being made at Rs. 300 per annum. 
In appeal the Subordinate Judge was of 
opinion that the suit was governed by 
Art.109 of the Limitation Act and reduced 
the amount of the decree to the amount 


of profits for only three years prior to. 


suit, that is Rs. 540. The present second 
appeal is by the plaintiffs. 

Two points arise in this second appeal, 
namely, (1) whether the plaintifis are entitled 
to recover profits for more than six years, 
that is lo say, for all the seven years 
claimed by them; and (2) whether the 
suit is governed by Art. 109 of the Limita- 
tion Act and, if not, whether it is not 
governed by Art. 120. As regards both 
the poinis, the case of the appellants is 
that the suit is governed by Art. 120 and 
according to this Article, the period of 
limitation is six years from the date on 
which: the right to sue accrues. It is clear, 
therefore, that the plaintiffs cannot recover 
in this suit profits for more than six years 
prior to suits. It cannot be said that 
they had a right to sue only on a date 
subsequent to the date from which they 
claim prolits. The Ist point must, there- 
fore, be' found against the appellants and 
it must-be held that they are entitled, in 
any event, to not more than six years’ 
profits prior to suit. ih) 

As regards the next point, it is urged 
by the Advocate for the lst defendant- 
respondent that Art. 109 governs the present 
suit on the ground that his possession after 
the date of the ‘preliminary decree 
continued to be or was wrongful. I am 
unable to accept this contention for there 
can be no doubt that up to the decree 
and even during the appeal, his case was 
that possession was lawful being based 
on a valid title acquired by him from 
the father of the plaintiffs. Such posses- 
sion cannot be said to be wrongful. After 
the decrees of the Courts by which it 
was held that he was entitled only to one- 
fourth of the-property, his possession could 
not necessarily be deemed to be wrongful, 
for as a co-owner he could be lawfully 
in possession of the property on behalf 
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of himself and other co-owners. It may 
be, if he had chosen to do so, he could. 
have openly declared to all the other co- 
owners that his possession thereafter was 
on his own béhalf and not on behalf of 
the other co-owners. This he has not done 
and he cannot be permitted to put forward 
such a plea in the present suit. The 
position of the defendant was that of 
a co-owner as decreed by the Court, and 
prima facie the possession of a co-owner 
of the whole property is not wrongful. 
Article 109 of the Limitation Act, there- 
fore, cannot apply. It is sufficient in this 
connection to refer to the Full Bench deci- 
sion in Yerukola v. Yerukola (1) and also 
the recent decision in Siddalingana Gowd 
v. Bhimmana Gowd (2), in which _ that 
Full Bench decision is referred to. I am 
of opinion, therefore, that the present 
suit is not governed by Art. 109 but by 
Art. 120 of the Limitation Act. It follows 
from this that the plaintiffs are entitled 
to get their share of the profits for six 
years prior to suit andnot only for three 
years as decreed by the lower Appellate 
Court. That decree will be modified by 
awarding to the plaintiffs profits for six 
years at Rs. 180 per year and their full 
costs in both the Courts below. The 
appellants are entitled to their propor- 
tionate costs of this appeal from the Ist 
defendant-respondent. . ae: 

(Leave to appeal is asked for but it is 


refused). 

A. Decree mooi ee 

1) 45 M 648; 71 Ind Cas. 177; (1922) í 
304) L T 979; 22 M L J 507; 15 L W 595; A I R 1922 
Mad 150. 

2) 68M L J 487; 156 Ind. Cas. 640; 41 L W 138; 
assy M W N 107;8RM 30: A I R1935 Mad. 731. 





RANGOON HIGH COURT 
First Civil Appeal No. 114 of 1935 
January 29, 1936 
MosELY AND Ba U, JJ. 
MA HNINE LE—APPELLANT 
versus 
MA NYEIN BWIN AND OTHERS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), Sch. II, 
para, 15—Arbitrator, duties of Failure to hear 
parties, and tf necessary, their witnesses—Whether 
amounts to misconduct—Arbitration. i 
An arbitrator, though not bound by the technical 
web of judicial procedure and rules of evidence, 
must hear the parties, and if requested, their wit- 
nesses, unless he is absolved therefrom by the 
terms of submission and must apply his mind to 
the points in the dispute and: decide it accor ng 
to the ordinary rules- of justice, equity and gbo! 
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conscience. The failure to hear the parties and, if 
necessary, their witnesses, unless absolved therefrom 
by the terms of submission, amounts to misconduct 
on the part of the arbitrator within the meaning of 
para. 15, Sch. II, Civil Procedure Code. Ganga Sahat 
v. Lekhraj Singh (1), Haji Ahmad Haji Hassam 
v. Essaji Tajbhoy (2), Lachmi Narain v Sheonath 
Pande 3), Haigh v, Haigh (4), Amir Begam v. Badr- 
ud-Din Husain (5) and Maung Shwe Hpu v. U Min 
Nyun (6), referred to. 
N 


WO, A. from a decree of the District 
Court, Hanthawaddy, dated May 11, 1935. 

Mr. Clark, tor the Appellant. 

Mr Sein Tun Aung, for the Respondents. 

Ba U, J.—The appeal arises out of a 
suit filed by the plaintiff-appellant to set 
aside an award. The plaintifi-appellant 
is the widow of a Karen Buddhist named 
U Du. U Du died at Kamaba village in 
Kungyangon Township on April 25, 1934, 
leaving surviving him the plaintifi-appellant, 
her minor children by U Du, and the defend- 
ant-respondents, who were his children by 
his first wife, as heirs. Soon after his death 
a dispute as to the partition of his estate 
arose between the plaintiff-appellant on the 
one side and the defendant-respondents 
on the other. The dispute was referred to 
the arbitration of U Ba Kin and U Moe 
Thee. The arbitrators mede an award, 
whereby they divided the estate into five 
equal shares and gave a share each to the 
plaintifi-appellant and the four defendant- 
respondents. 

The plaintiff-appellant, being dissatisfied 
with the award, filed this suit. She attacked 
the validity of the award on the ground 
that the arbitrators were guilty of mis- 
conduct in that (1) they (arbitrators) did 
not give an opportunity to her to prove her 
case, (2) that they allowed the defendant- 
respondent Po Hla Win to participate in the 
division of the estate in spite of a clear 
understanding that he was to be excluded 
therefrom (8) that the award was unjust 
and inequitable, and (4) that the division 
was wrong in point of law. The defendant- 
respondents joined issue with her on all the 
points raised by her and went to trial and 
eventually succeeded in having the suit 
dismissed with costs. In support of the 
appeal the learned Counsel for the appel- 
lant has raised several grounds in his 
memorandum of appeal, but for the dis- 
posal of this appeal it is, in my opinion, 
unnecessary to deal with every one of 
them. The appeal can, in my opinion, be 
disposed of on the following ground. The 
learned District Judge should have held 
that ‘the arbitrators wers guilty of mis- 
condutt in that no opportunity was given 
to tae appellant to state her case and the 
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protests of the appellant as to the manner 
of the division of the estate were totally 
disregarded. The word “misconduct” as 
used in para. 15, Sch. IL, Civil Procedure 
Code, has not been defined, but in Hals- 
bury’s Laws of England, Vol. I, p. 478, it is 
explained as follows: 

“Tt is difficult to give an exhausive definition of 
what amounts to misconduct on the part of an 
arbitrator or umpire. The expression is of wide 
import, including, on the one hand, bribery and 
corruption and on the other a mere mistake as to 
the scope of the authority conferred by the submis- 
sion,” 

In Ganga Sahai v. Lekhraj; Singh (1), 
Mahmood, J., has also interpreted the word 
“misconduct” in the same sense as above. 
The learned Judge said: 

“There may be ample misconduct in a legal sense 
to make the Court set aside an award, even where 
there is no ground for imputing the slightest im- 
proper motive to the arbitrator. It should be inter- 
preted in the sense in which it is used in English 
Law with reference to arbitration proceedings. It 
does not necessarily imply moral turpitude, but it 
includes neglect of duties and responsibilities of 
arbitrators and of what Courts of Justice expect 
from them before allowing finality to the award,” 

This was quoted with approval by 
Davar, J., in Haji Ahmad Haji Hassamure 
Essaji Tajbhoy (2). Does then the fail à 
of arbitrators to examine the parties an 
their witnesses amount to misconduct ? In 
Lachmi Narain v. Sheonath Pande (3), at 
p. 187* Lindsay, J., said: 

“Tt, is argued here that the mere fact that the 
arbitrator decided the case of his own knowledge 
and without taking any evidence does not amount 
to misconduct, This matter has to be determined 
jn the light of the language of the agreement by 
which the dispute was referred to arbitration. If 
the parties agreed that the arbitrator should decide 
the dispute between them on his own knowledge, 
and further agreed that there was no need for 
him to take any evidence; no misconduct can be 
imputed. But there is nothing in the language 
of the agreement to suggest that it was the inten- 
tion of the parties that the arbitrator should act 
solely upon his own knowledge of the facts. That 
he has done so is fatal to the award in which he 
expressly says that he has decided the case upon 
the basis of his own knowledge.” 5 

The learned Judge did not cite any 
authority for this proposition in law, but 
support isto be found in Haigh v. Haigh 
‘4), and that of Amir Begam v. Badr-ud-Din 
(5). In the first case Turner, L. J. said in 


1) 9 A 253. 
9 l4 Bom. L R 1007; 17 Ind, Cas. 696. 
(3) 42 A 185; 54 Ind. Cas, 443; A I R 1919 AlL 98; 18 


78. 

A 802) 31 LJ Ch, 420; 8 Jur. (N. 8.) 983; 5 L T 
507; 3D F & J 157; 130 R R 73, 

(3) 36 A 336; 23 Ind. Cas, 625, ALR 1914 P © 105; 
170 G 120; 180 W N 755; 1 OL J 249; 12 
ALJ 537; 16 Bom. L R 413; (1914) M W N 472; 16 
M LT 35; 27 ML J 181; 19 G LJ 494 (P. C.) 


* age of 42 A.—{H#d.] 


174 


the course of his judgment: 

“The parties have chosen him (arbitrator) to be 
their ‘Judge, and have agreed to abide by his de- 
termination; and by the determination, if fairly 
and properly made, they must be content to be 
bound; but, on the other hand, arbitrators, like 
other Judges, are bound, where they are not expess- 
ly absolved from doing so, to observe in their pro- 
ceedings the ordinary rules which are laid down 
for the administration of justice; and this Court, 
wnen called upon to review their proceedings, is 
bound to see that tnose rules heve been observ- 
ed. 

In the second case Lord Parmoor deliver- 
ing, the judgment of the Judicial Committee 
Sala: 

“If irregularities in procedure can be proved 
which would amount to no proper hearing of the 
matters in dispute, there would be misconduct suffi- 
cient to vitiate the award without any imputation 
on the honesty or impartiality of the arbitrator.” 

The first case deals with the English 
law, and the second case dealt with the 
Indian statute law, but the principle enun- 
ciated is the same. I may also refer to 
Maung Shwe Hpu v. U Min Nyun (6), where 
a Bench of this Court following certain 
English decisions has laid down as follows: 

“Unless in the procedure adopted by the arbi- 
trators there has been something radically wrong 
or vicious, an award cannot be impeacned on the 
ground that the technical web of judicial procedure 
and rules of evidence which surround judicial pro- 
cedure were not strictly adhered to.” 

The principle that can be deduced from 
the cases cited above is that an arbitrator, 
though not bound by the technical web of 
judicial procedure and rules of evidence, 
must ‘hear the parties and, if requested, 
their witnesses, uniess he is absolved there- 
from by the terms of submission and must 
apply his mind tothe points in the dispute 
‘and decide it according to the ordinary 
rules of justice, equity and good conscience. 
The failure to hear the parties and, if neces- 
sary, their witnesses, unless absolved there- 
from by the terms of submission, amounts 
to misconduct on the part of the arbitrator 
within the meaning of para. 15, Sch. I, 
Civil Procedure Code. Ifthe facts of this 
case are examined in the light of this pro- 
position of law, I have no doubt in my mind 
that the arbitrators were guilty of miscon- 
duct. They never examined the parties, and 
never applied their minds to the matters in 
controversy. This they themselves have 
admitted in the course of their evidence. 
Mo The, witness for the defendunt, states: 

“Hla Baw said that it was too many and said 
that Ba Kin and myself should be appointed. Ba 
Kin asked the parties if thay were agreeable to 
himself and myself and they all said that they 
were. Ba Kin then asked them how many were 
to come into inheritance. Ma Hnin Le and Ma 


aa 3 R 387; 91 Ind, Cas, 659; A I R 1925 Rang 
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Nyein Bwin said that there were fiveof them. Ba 
Kin said that if they all agree, tney must all enter 
into an agreement, They all said that they would 
do so. Po Hla Win then said, “when you divide 
the inheritance, put me in the division.” Ma 
Nyèin Bwin sai? that the division must be made 
with Po Hla Win in it.” 

Ba Kin then said ‘You brothers and sisters con- 
sult together." Thereupon Ma Nyein Bwin, Ma San 
Bwin and Ma Hnin Le went. up to the upper 
storey. They only stayed upstairs for about, five 
minutes and then came down. When they got 
down Ma Hnin Le spoke first and said ‘Put Po 
Hla Win in the division." Ma Nyein Bwin said 
the same. 

Ba Kin asked if they were all agreed and all 
replied that taey were, Ba Kin then asked for a 
list of the property left by U Du, the paddy land 
and the property held on pledge. He asked for the 
tax tickets. The papers were then all produced 
and Ba Kin asked San Yi to make out a list, and 
calculate how much there was.” 

Further on he states: 

“Ba Kin gave no reason for the method in 
which he was dividing the property. I did not 
ask Ba Kin what method he was following. .. , .” 

In the case of Ba Kin he states: 

“The only thing we discussed was which person 
should have which property and we decided that 
Ma Hnin Le being the widow should have the 
house, granery and site and two holdings nearest 
to the house. We did not discuss the principle on 
which the division was to be made.” 

If areference is made to the terms of 
submission, it will be found that they were 
not absolved from examining the parties. 
If they had examined the parties they would 
have understood the nature of each of the pro- 
Perties brought into hotchpot for partition, and 
if they had understood it, they would have, 
in my opinion, given an award entirely 
different from the award now in question. 
In this view of this case the award must, 
in my opinion, be set aside. For all these 
reasons, 1 will allow this appeal and set 
aside the judgment and decree of the lower 
Court and pass a decree in the terms prayed 
for with costs, Advocate’s fee ten gold 
mohurs. 

Mosely, J.—I agree. 

N. Appeal allowed. 


LAHORE HIGH COURT 
Special Bench 
Civil Reference No. 59 of 1935 
January 31, 1936 
ADDISON, CoLpsTKEAM AND ABDUL 
RasuIp, Jd. 
Firm SHAMS DIN AND OTHERS-— 
PETITIONERS ` 
versus 
COLLECTOR, AMRITSAR AND ANOTHER 
— RESPONDENTS 


Stamp Act (II of 1899), ss. 2, cl. (2), 62—Signature 
dlone, whether completes execution — Documert as 
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soon as signed becomes chargeable—Proprietor of firm 
executing deed of sale of certain property in part 
discharge of debt—Balance promised to be paid later 
—Creditor firms, describing themselves as vendees 
also signing it—Creditor firms, if could be said to 
have drawn, made or executed any band to pay balance 
—Improperly stamped instrument—digning as witness, 
whether criminal. 

Signature alone will not, inall cases, complete the 
execution of a document for the purpose of giving it 
legal validity. But for the purpose of the Stamp Act, 
the cl. 12 of s.2 of the Act makes all documents 
which are chargeable with duty, when executed, 
chargeable as soon as they are signed by the executant, 
Bhawani Harbhum v. Devjt Punja (1), In re Chet Po 
(2) and Mg Po Din v. Mg Po Nyein (3), referred to. 
[p. 776, col. 2.] 

A proprietor of a debtor-firm executed a deed which 
recited that the firm had sold certain property to its 
ereditor-firms for a certain sum in liquidation of part 
of the debt and promised to repay the balance within 
a period of four years. Oreditor-firms signed the 
deed, They were described therein as “vendees:" 

Held, it could not be said that the creditor firms 
drew, made or executed any bond to pay within the 
meaning of cl. 12 of s. 2, Stamp Act, for a person 
cannot by his own instrument bind another person to 
pay him money. 

Held, further that assuming, however, that the 
deed implies a premise of forbearance to sue until the 
expiry of four years this would be an agreement, and 
nota part of the bond, and as such would be charge- 
able with a duty of one rupee. In this casa the in- 
strument would have tu be regarded as one embodying 
not two but three matters: a conveyance, an agreement 
and a bond, 

Section 62, Stamp Act, doesnot make criminal the 
execution of an improperly stamped instrument by a 
witess, but the signing of it by persons other than 
witnesses. The words ‘signing otherwise than as a 
witness’ must be read together. A witness to an 
instrument does not draw, make or execute it. [p. 
777, col. 2.) 

Messrs. M. L. Puri and Mehr Chand Sud, 
for the Petitioners. 

Mr. Norman Edmunds, for the Respon- 
denis. 


Coldstream, J.—This is a reference 
made to this Court under 8.57, Stamp Act, 
by the Financial Commissioner, Revenue, 
the Chief Controlling Revenue Authority of 
the Punjab. Tne circumstances of the 
case are as follows: A. merchant tirm in 
Amritsar doing business as Muhammad 
Sharif-Abdur Rahman incurred heavy debts 
in its dealings with fourteen other trms 
referred to nereafter as the creditor firms. 
On April 30, 1928, Musammad Suarif, pro- 
prietor of the debtor tirm, executed a re- 
gistered deed reciting that tne firm nad sold 
a certain propervy to the creditors for a sum 
of one lakn of rupees in liquidation of pari 
of its debts, leaving a debt outstanding of 
Rs. 55,807-15-0 whica umount, together with 
a sum of Rs. 3,000 to cover the cost of the 
deed, altogether Rs. 59,107-15-0 the firm 
promised to pay within a period of four 
years. The deed bore a stamp of the value 
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of Rs. 3,000 which was the amount of the 
duty payable on a deed of sale of property 
worth a lakh of rupees. The deed was 
signed by the petition-writer below whose 
signature it was signed by Munammad 
Sharif. Below Muhammad Sharif's sig- 
nature were added the signatures of a 
number of witnesses and below these the 
signatures of the fourteen creditor firms. 
Over the signature of each witness is the 
word “Gawah Shud (witnessed)” and under 
the signature of each of the creditor firms 
are the words “vendee No. 1,” “vendee 
No. 2” and soon. The period of ried yee 
i expired, one of tne creditor firms, 
He ia a Aslam, sued 
Muhammad Sharif-Abdur Rahman to recover 
the unpaid amount of the debt, putting 
forward the deed of April30, 1928, in proof 
of their claim. Muhammad Sharif raised 
the objection that the deed was not admis- 
sible in evidence as it had not been 
properly stamped, the argument being that 
the deed related to two distinct matters, 
namely a sale by Muhammad Sharif and a 
bond executed by him in favour of the 
creditors, and that under the provisions of 
s. 5, Stamp Act, the instrument ought to 
have been stamped with stamps of tne value 
of the aggregate amount with which a con- 
veyance and a bond would have been charge- 
aie Subordinate Judge who was trying 
the suit accepted this contention, impounded 
the document under s. 33 (2) of the Stamp 
Act and forwarded. it to the Collector. The 
Collector decided that in respect of the 
matter of the bond tne deed was chargeable 
with a duty of Rs. 446-4-0 and he passed an 
order under s. 40 (1) (b) of the Act requiring 
the payment of tuis sum, together with a 
penalty of ten times this amount, that is to 
say Rs. 4,903-12-0 by the persons drawing, 
making or executing the deed. As this sum 
was not paid and tne deed remained in- 
suiliciently stamped, the Subordinate Judge 
refused to admit the deed in evidence. 
After examining the document the Assistant 
Collector wnose duty it was to recover the 
sum required tobe paid by the Collector 8 
order directed recovery to be made from tue 
fourteen creditor rms. Objections were 
raised before the Collector wao Gaga a 
the recovery should be made from the ue 
teen iirms and the irm Muhammad Sharit- 
Abdur Rahman, jointly and severally. 
Against this order revision applications were 
presented Spani oer Sp 
ieee z 
A ie! the penalty was recoverable 
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from Muhammad Sharif, and the other by 
Muhammad Sharif, who claimed that the 
Plaintiff firm Dost Muhammad-Muhammad 
Aslam was alone liable io pay the amount on 
the ground that the Subordinate Judge had 
ordered that firm, the plaintiff in the suit, to 
pay it. The Commissioner forwarded the 
petitions to the Financial Commissioner for 
decision under s. 56 of the Act, and the 
Financial Commissioner : has made the 
present reference to this Court. The 
questions stated for our decision are: (1) 
whether the deed is to be deemed to have 
been executed by the fourteen creditor firms, 
and (2) whether the document is to be 
deemed to have been executed also by the 
petition-writer and the witnesses. In his 
referring order the Financial Commissioner 
has expressed his opinion that the answer to 
the first question should be ‘Yes’ and to the 
second ‘No’ . . 

We have heard Mr. M. L. Puri for the 
creditor firms, and the Assistant Legal 
Remembrancer, who, on behalf of the Crown, 
argues that all who signed the deed, 
Muhammad Sharif, the creditor firms, the 
petition-writer, and the witnesses, are liable 
to make good the sum of Rs. 4,908-12-0. 
Muhammad Sharif has not been represented 
before us. The Collector based his decision 
that all the fifteen firms were liable for the 
amount required to be recovered upon cl. 12 
of 8. 2 of the Stamp Act, which lays down 
that “executed” and “execution™ used with 
reference to instruments mean “signed” and 
“signature.” His. view was that as all the 
firms had signed as parties to the instru- 
ment they had all executed the bond and 
were liable under the provisions of s. 29 (a) 
(Art. 15). It is not disputed that the deed 
is one to which the provisions of s. 5 of the 
Act, are applicable, and that it was charge- 
able with the duty payable on a bond for 
Rs. 55,807-15-0 as well as with the duty 
payable on a sale-deed of property at a 
price of one lakh of rupees. Mr. Puri's con- 
tention is that the meaning ofcl. 12 0f s. 2 
has been misunderstood and misapplied, its 
intention being to declare not that any one 
signing a document executes it, but that for 
the purpose of the Stamp Act, a document 
shall be deemed to be executed when it is 
signed by the persons executing, making, or 
drawing it. He argues that, so far as it is a 
bond, the deed in question was clearly not 
drawn, made or executed by the creditor 
firms, but by Muhammad Sharif, who under 
the provisions of s. 29 of the Act must bear 
the expense of providing the proper stamp. 
In reply the learned Assistant Legal 
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Remembrancer contends, first that the 
Collector’s order is correct, cl. 12, s. 2 being 
conclusive against Mr. Puri, as it clearly 
declares that the signing of an instrument 
shall be deemed to be the execution of it, 
and secondly, that the creditor firms were 
parties to the agreement by Muhammad 
Sharif-A bdul Rahman to pay Rs. 59,107-15-0, 
an implied condition of which was that they 
would forbear to sue for recovery of their 
debt for four years and that, therefore, they, 
as well as Muhammad Sharif, made and. 
executed the instrument both as parties to 
the bond and as vendees. f 
Clause 12, s. 2 of the Act was enacted in 
1899. Before that there was no such provi- 
sion in the Act and the intention of the new 
clause was to make it clear at what time a 
document became executed so as to be 
chargeable with stamp duty under s. 3 of 
the Act. Signature alone will not, in all 
cases, complete the execution of a document 
for the purpose of giving it legal validity, 
for instance, a will may not be legally 
executed untilitis duly attested by wit- 
nesses; a hundiis not executed until itis 
delivered: see Bhawani Harbhum v. Devji 
Punja (1), but for the purpose of the Stamp 
Act, the clause makes all documents which 
are chargeable with duty, when executed, 
chargeable as soon as they are signed by 
the executant. Thus it has been held by 
a Full Bench of the Burma Chief Court, in 
In re Chet Po, 22 Ind. Cas. 75 (2), that an 
instrument chargeable with stamp duty on 
being executed is not liable to duty until it is 
signed, although this fact does not neces- 
sarily imply that the unsigned document is 
incomplete for the purpose for which it was 
drawn up. h 
Again in Mg. Po Din v. Mg. Po Nyein, 66 
Ind. Cas. 360 (3), it was observed that 
unsigned Burmese instruments made since 
the Stamp Act of 1899 came into force 
cannot be treated as executed for the 
purpose of the stamp law. Clause 12 does 
not define who is deemed to be the executant 
nor is its intention to lay it down that every 
person who appends his signature to an 
instrument draws, makes or executes it. 
In order to decide who is liable for payment 
of the duty we have to look tos. 29. The 
only question, therefore, is “Did the vendees 
and the witnesses draw, make or execute the 
deed in this case so far as it amounts toa 
bond ?" So far as it embodies a contract of 


(1) 19 B 635. 
g 22 Ind. Oas. 75; A I R1914 LB 219; 7 L B 
21 
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sale the creditor firms, the vendees, properly 
signed it, and but for the contract to the 
contrary expressed in the deed they would 
have been liable to pay the stamp duty 
chargeable on a conveyance of property for 
a lakh of rupees. By the instrument they 
bound themselves to purchase certain 
property for a certain price. That they 
signed as vendees is clear from the descrip- 
tion below their signatures (‘vendee No.1, 
‘vendee No 2’ and soon). But it cannot be 
_ said that they drew, made or executed any 
bond to pay Rs. 59,107-15-0, for a person 
cannot by his own instrument bind another 
person to pay him money. This disposes of 
the first of the arguments sdvanced by the 
Assistant Legal Remembrancer. His second 
argument is rebutted by the deed itself. 
There are no words in it which can be read 
as recording any undertaking by the 
vendees. They promise nothing but merely 
recite the fact of the sale of property for a 
stated price. Assuming, however, that the 
deed implies a promise of forbearance to 
sue until the expiry of four years this would 
be an agreement, and not a part of the 
bond, and as such, would be chargeable with 
a duty of one rupee. In this case the instru- 
ment would have to be regarded as one 
embodying not two but three matters: a 
conveyance, an agreement and a bond. 
The Assistant Legal Remembrancer has 
referred us in the course of his argument to 
Secretary of State v. Basharat Ullah (4), 
where it was remarked that the party wish- 
ing adocument to be admitted in evidence 
was the person from whom the Collector in 
the first instance can recover the duty and 
the penalty required before the documents 
can be admitted in evidence. 

But the question of the propriety of the 
Collector's order generally isnot before us 
and we have to answer merely the question 
referred to us by the Financial Commis- 
sioner, namely by whom the document is to 
be deemed to have heen executed. In 
support of his contention that even the wit- 
nesses in this case must be deemed to have 
executed the instrument as a whole, Mr. 
Edmunds has drawn our attention to s. 62, 
Stamp Act, which makes punishable (a) the 
drawing, making, issuing, or endorsing or 
transferring or signing otherwise than as a 
witness, of any billof exchange or promis- 
sory note without the same being duly 
stamped and (b) the executing or signing 
otherwise than as a witness of any other in- 
strument chargeable with duty without the 
same being duly stamped. From the words 

(4:30 A 971; 5 A L J 262; A W N 1008, 130. 
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of this section he asks.us to infer that a 
document may be executed by a witness. 
But the words do not justify any such infer- 
ence. The section does not make criminal 
the execution of an improperly stamped 
instrument by a witness, but the signing of 
it by persons other than witnesses. The 
words ‘signing otherwise than asa witness’ 
must be read together. A witness to an 
instrument does not draw, make or execute 
it. Lastly, Mr. Edmunds asks us to notice 
that two of the vendees were present when 
the instrument was registered and signed 
by Muhammad Sharif. These were parties 
to the sale and signed, as already mentioned, 
in that capacity. They are described in the 
Sub-Registrar’s endorsement as present and 
known to him. Only Muhammad Sharif is 
recorded as having admitted the execution. 
For the reasons indicated above, I would 
answer both questions referred to us in the 
negative. 

Addison, J.—I agree. 

Abdul Rashid, J.—I agree. 

D. Answer accordingly. 





CALCUTTA HIGH COURT 
Yivil Rule No. 1357 of 1935 
February 10, 1936 
S. K. Grose AND EDGLEY, JJ. 
AMARENDRA NATH MALLICK— 
Dercrez-HoLDER—PETITIONRR 
versus 
BALAI CHAND GHATAK—Jtpement- 
Destor—Oppositse Party 

Civil Procedure Code (Act V of 1908), ss. 114, 104, 
0. XLIII, r.i, O0. KAI, rr.5, 6—Order directing 
execution to be dismissed for non-prosecution— 
Appeal, if lies—Haecution—-Property situate outside 
jurisdiction of Court passing decree—Decree-holder, 
whether can apply for execution to Court passing 
decree—Transfer of decree for execution—-Trans- 
ferring Court, if retains jurisdiction—Fresh appli- 
cation for execution to transferee Court, if neces- 
sary. 

No appeal lies with reference to an order direct- 
ing an execution case to be dismissed for non- 
prosecution, Such anorder does not fall within 
the scope of those sections of the Civil Procedure 
Code, which relate to appealable orders and in no 
circumstances can it be held to be a decree, and 
in any event, having regard to the provisions of 
s. 2 (2), Civil Procedure Code, the order from its 
very nature isan order for dismissal for default. 

A decree-holder has always aright to apply as of 
course to the Oourt which passed the decree for its 
execution even if it be in respect of property out- 
side the territorial jurisdiction of such Court, and 
even if execution by such Court could be no more 
than execution, by transmission to another Court, 
Sreenath Chakravartt v. Priya Nath Bandopadhya 
2, followed, Prem Chand Dey v. Mokhoda Debi (1), 

istinguished. 
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-Even after transfer, the transferring .Court re- 
tains jurisdiction over the execution, though for 
certain specified purposes only. Sreenath Chakra- 
varti v. Priya Nath Bandopadhya (2), relied 
on. - 
If an application for execution is made to the 
Court which passed the decree, that Court will 
transmit the same tothe Court where immovable 
roperty sought to be sold is situate along with the 
.ther papers required by O. XXI, 1. 6017. 6 of the 
Civil Procedure Code, and then the latter will make 
the order for sale and it will not be necessary in 
such a case to have a fresh application for execu- 
tion before the Court where immovable property 
sought to be sold in execution is situate. Sreenath 
Chakravarti v. Priya Nath Bandopudhya (2), follow- 
ed. 

C. R from an order of the First Court 
Munsif, Krishnagar (Nadia), dated July 15, 
1935. 

Messrs. Bejoy Kr. Bhattacharjee, Pan- 
chanan Ghose and Sourindra Narain Ghose, 
for the Petitioner. 

Messrs. Amarendra Nath Bose and Paresh 


Nath Mukerji, for the Opposite Party. 


Edgley, J.—This Rule is directed against 
the order of Babu D.N. Pal, Munsif of 
Krishnagar, dated July 15, 1935, in which 
he directed that a certain execution case 
should be dismissed for non-prosecution. 
The facts of the case appear to be that 
the petitioner's mother obtained a money 
decree against the opposite party on a 
promissory note in the Court of the firss 
Munsif at Krishnagar. This decree was then 
put into execution, but during the course 
of the execution proceedings a brother of 
the judgment-debtor and certain other 
people filed a claim case in respect of the 
property against which the decree was 
sought to be executed. This claim case 
was allowed on November 17, 1934, and it 
is contended on behalf of the opposite 
party that, as a result of this claim case 
being allowed, there remained no pro- 
perty against which execution could be 
taken. f . 

“On April 1, 1935, the petitioner applied 
for amendment of the execution petition 
by including therein certain other property, 
not within the jurisdiction of the Krishnagar 
Courts. Tne Munsif allowed the amend- 
menton April 30, 1935. On June 20, 1935, 
an application was made for transmitting 
the decree to the Court of the Munsif ab 
Alipur for execution but with reference to 
this application on July 12, 1935, the learn- 
ed Munsif held that the procedure which 
the decree-holder desired to adopt was ir- 
regular and he directed that the decree- 
holder should file a definite ‘application 
‘stating whether he wished the decree to be 
sent for execution to the Alipur Court. 


. 
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Such an application was filed and on July 15, 
1935, the learned Munsif directed that the 
execution case should be dismissed and that 
the decree-holder should make a fresh ap- 
plication in pgoper form for a transfer of 
the decree for execution. It is against the 
latter order that this Rule has been ob- 
tained. 

It has been urged by the learned Advo- 
cate for the petitioner that the learned 
Munsif acted illegally in dismissing thé 
execution case and that the effect of his 
order has been to compel the petitioner 
to file a fresh application for execution in 
the Alipur Court which, having regard to 
the circumstances of the case, may possibly 
be held to be time-barred. A preliminary 
objection has been urged with reference to 
this Rule inasmuch as it is contended that 
no application lies for the revision of the 
order dated July 15; 1935, because no ap- 
peal with reference to the order in question 
was preferred to the District Judge. It 
appears, however, that no’ appeal lies with 
reference lO an order of this nature. Such 
an order does not fall within the scope of 
those sections of the Civil Procedure Code, 
which relate to appealable orders and in no 
circumstances can it be held to be a decree 
and in any event, having regard to the 
provisions of s. 2 (2), Civil Procedure Code, 
the order from its very nature appears to 
be an order for dismissal for default. We 
are not prepared to accept the argument 
which has been urged in connection with 
this preliminary objection. 

The learned Advocate for the opposite 
party next contends that the order of tne 
learned Munsif dated July 15, 1935, was 
correct inasmuch as the Court of the 
Munsif of Krisanagar, after tne passing of 
the order of Apru 3, 1985, was functus 
oficiv in view of the fact that the ouly 
property against whica execution could wen 
be taken was situated outside the jurisdic- 
tion of the Court. Witu regard to tns 
argument it must be remembered tnat on 
April 8, 1935, the learned Munsif had 
merely permitted the amendment of the 
petition for execution. As the matter then 
stood before him, therefore, there was a 
pending application for the execution of 
a decree passed by this Cours and such 
application was with a view to execution 
proceedings being taken against certain 
property outside his territorial jurisdic- 
tion. 

The learned Advocate for: the opposite 
party relies in support of his contention 
upon a decision of the Full Bench of this- 
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Court in Prem Chand Dey v. Mokhoda 
Debi (1), in which it was held that a 
Court had no jurisdiction in execution of 
a decree to sell property over which it 
had no territorial jurisdictien at the time 
it passed the order of sale; with reference 
to this particular case it was, however, 
pointed out by Mitter, J., in Sreenath 
Chakravartt v. Priya Nath Bandopadhya 
(2), that the case in question was no au- 
thority for the proposition that the Court 
which passed the decree had no jurisdic- 
tion td entertain the-application for execu- 
tion. This is a question which was dis- 
cussed at great length in Sreenath Cha- 
kravartt v. Priya Nath Bandopadhya (2), 
and it was held by Mukerji and Mitter, 
JJ., that a decree-holder had always had 
a right to apply as of course to the Court 
which passed the decree for its execution 
even if it be in respect of property out- 
side the territorial jurisdiction of such Court 
and even if execution by such Court could 
be no more than execution by transmission 
to another Court. Having regard to` the 
clear views expressed by Mukerji and Mitter, 
JJ.,in the above case, we are of opinion 
that there is no force in the contention put 
forward by the learned Advocate for the 
opposite party with reference to this matter. 

With reference to the order dated July 12, 
1935, it appears to be somewhat unfortunate 
that the learned Munsif should have direct- 
ed the decree-holder to file a fresh petition 
as directed by him in the concluding por- 
tion of his order. In view of the fact that 
a petition for transmitting the decree to 
the Court of the Munsif at Alipur appears 
to have been made on June 20, 1935, the 
circumstances indicute that even if the 
decree-hoider. had acquired certain papers 
other than those meniioned in O. XXI, r. 6, 
Civil Procedure Code, to be transferred to 
Alipur, it would have been sufficient if the 
learned Munsif had directed a transfer of 
the decree with such papers as might le- 
gally be sent, having regard to the pro- 
visions of O. XXI, r. 6 of the Oode. ‘The 
procedure which was actually adopted in 
the case appears’ inerely to have the effect 
of delaying the execution, proceedings and 
lo have placed unnecessary difficulties in 
the way of the decree-holder. As regards 
the order dated July 15, 1935,-the learned 
Munsif appears to have been under a mis- 
apprehension in supposing that the execu- 
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tion proceedings could not be allowed to 
remain pending in his Court after the 
decree had been transferred to another 
Court for execution. With regard to this 
point Mukerji, J., points out in Sreenath 
Chakravartt v, Priya Nath Bandopadhya 
2): 
( A may be stated here that even after transfer 
the transferring Court retains jurisdiction over the 
execution, though for certain specified purposes 
only. 

Further, on the same point, Mitter, J., 
makes the following observations : 

“If an application for execution is made to the 
Court which passed the decree that Court will 
transmit the same to the Oourt where immovable 
property sought to be sold is situate along with the 
other papers required by O. XXI, r. 5, or r. 6 of 
the Code, and then the latter will make the order 
for sale and it will not be necessary in such a case 
to have a fresh application for execution before 
the Court where immovable property sought to be 
sold in execution is situate.” 

Having regard tothe consideration men- 
tioned above, we are of opinion that the 
order dated July 15, 1995, is wrong. This 
Rule must, therefore, be made absolute with 
costs and the order against which it is 
directed is set aside. The petitioner should 
make such further application as he con- 
siders necessary with a view to the transfer 


of the requisite papers to Alipur. The 
hearing fee is assessed at three gold 
mohurs. 


S. K. Ghose, J.—I agree. 
D. Rule made absolute. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Revision No. 217 of 1935 
October 16, 1935 
GRILLE, J. ©. 
BALIRAM—ACOUSED——APPLIOANT 

: VETSUS 
EMPEROR—Oprosrte Party 

Penal Code (Act XLV of 1660), s 414—~For 
conviction under 8.414, tf must be shown that the 
property found was stolen—Proceeds from sale of 
stolen property, whether amounts to receipt of stolen 
property itself—Accused when questioned showing 
where the property was—Statement, if admissible 
under s. 27, luwidence Act (I vf 1872). 

In order that any person must be 
receiving stolen property, it mustbe shown that 
the property was stolen. The receiving of proceeds 
realised from the sale of the stolen property is not 
receipt of the stolen property itself. 

Where an accused charged under s. 414, Penal 
Jode, when questioned offered to indicate the place 
where the property was and on his master's keyg 
having been obtained, he took the Pulice to the 
spot and entering the room retrieved the currency 
notes himself from underneath a pile of fire 
wood : 


convicted of 


180 


Held, that his statement which led to recovery of 
the property was admissible under s. 27 of the 
Evidence Act. 

Held, however, that there was nothing to show 
that any ofthe notes recovered were identical with 
the notes stolen and consequently his conviction 
under s. 414 could not be maintained. 


Cr. Rev. App. against the order of the Ad- 
ditional Sessions Judge, Nagpur, dated June 
17, 1935 in Criminal Appeal No. 88 of 1935. 

Mr. W. Datta, for the Applicant. 


Order.—Four persons were charged with 
theft and with the concealment of stolen 
property. The actual persons convicted of 
theft were two lads, Gulabchand and Gouri- 
Shankar. These two lads were alleged to 
have removed ornaments worth nearly 
Rs. 4,000 and money consisting of Rs. 450 
in currency notes and Rs. 350 in cash 
from the safe of their father. They were 
arrested with a good deal of stolen pro- 
perty in their possession and shortly after 
the arrest Baliram, the present applicant, 
took the Sub-Inspector of Police and in his 
presence retrieved Rs. 305 in currency 
notes from underneath a pile of firewood in 
a locked room in his master’s house. The 
prosecution story was that these notes 
formed part of the stolen property and had 
been conveyed to Baliram by his younger 
brother Yedba, alad of 17, who had re- 
ceived them from the actual thieves. 
Gourishankar was acquitted and Gulab- 
chand and Yedba were bound over as 
first offenders. Baliram was, however, 
sentenced to nine months’ rigorous impri- 
sonment which was reduced on appeal to 
six months’ rigorous imprisonment. 

It is contended in the revision application 
that there is nothing to show that he was 
aware that the property was stolen property 
and that his statement which led to recovery 
of the property is inadmissible under s. 27 of 
the Evidence Act. It is also contended 
that it is not proved that the property re- 
covered was stolen property. There is 
ample evidence on the record that when 
questioned he offered to indicate the place 
where the, property was and on his master's 
keys having been obtained he took the 
Police tothe spot and entering the room 
Tetrieved the notes himself from under- 
neath a pile of firewood. The statement 
is clearly admissible. 


Neher -can it ‘be contended tat cke did 


not believe the property to be the stolen 
property and that any suspicion he may 
have had as to the origin of it is insufficient. 
When a man of 35, which is Baliram's age, 
receives property from a younger brother 
of 17 to the extent of Rs. 305 in currency 
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notes and hides it with considerable care, 
his views as to how the . property was 
obtained must amount to more than a 
mere, suspicion that the property might have 
been stolen. e 

Nevertheless the application in revision 
must succeed. In order that any person 
must be convicted of receiving stolen pro- 
perty, it must be shown that the property 
was stolen. Now fromthe actual thieves 
a proportion of the ornaments and Rs. 280 
in currency notes were recovered, the total 
amount of currency notes stolen being 
Rs. 450; that left Rs. 170 in currency 
notes unaccounted for. The ‘gold orna- 
ments which were not recovered are more 
in value than the amount of the currency 
notes, 4. e, Rs 305, recovered from Baliram. 
The notes, therefore, may well represent- 
the value of the property stolen after the 
ornaments had been converted into money, 
and there is nothing to show that any of 
the notes recovered were identical with the 
notes stolen. The arrest of the thieves 
was not effected until a considerable 
period after the theft, and ornaments to the 
value of more than Rs. 300 were not re- 
covered at all. The receiving of proceeds 
realised from the sale of the stolen pro- 
perty is not receipt of the stolen property 
itself. Since there is nothing to show that 
the currency notes Ietrieved were the notes 
stolen, the applicant must .be acquitted. 
He is at present on bail and his bail bond 
will be cancelled. 

D. Applicant acquitted. 


BOMBAY HIGH COURT 
First Civil Appeal No. 176 of 1929 
August 8, 1935 
BROOMFIELD AND MAOKLIN, JJ. 
DUNDOOBAI ANANDRAO DESHMUKH 
AND OTHERS: —DEFENDANTS—APPELLANTS 


versus 
VITHALRAO ANANDRAO DESHMUKH— 


PLAINTIFE—RESPONDENT. 

Hindu Law—Adoption—Right of widow, whether 
dependent on her inheriting as Hindu jemalé 
owner—Whether can adopt, even though property 
not vesied in her—Widow enjoying property managed 
by others-~Adoption 12 years after death of male 
holder—V alidity—‘Santan’, if includes adopted son— 
Watan—Resumption—Hffect of. 

The right of a Hindu widow to make an adoption is 
not dependent_on her inheriting as a Hindu female 
owner to her husband's estate and she can exercise 
the power, so long as it is not exhausted or ex- 
tinguished, even though the property’ was not 
vested in her. Pratapsingh Shivsingh v. Agarsingji 
Ratsingjé (4), followed. [p. 784, col. 2.) 4 

(Oase-law referred to] 6 . 
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Where after the death of the last male holder 
his widow is in possession of the properties and 
she is enjoying it even though it is managed by 
others whose names are entered in the Record of 
Rights, the adoption made by the widow twelve 
years after the death of the male holder, is valid 
sad, to adopted son is entitled to the estate. [p. 785, 
col, 1. 

In the case of ordinary watans the effect of 
resumption is no more than this: that Government 
levies the full assessment, and the right to hold 
free of assessment or at a reduced assessment is 
lost. All other rights remain unaffected, and con- 
sequently on the deeth of the watandar the inam 
continues to his heirs subject to payment of assess- 
ment. [p. 785, col. 2; p. 786, col. 1.] 

[Case-law referred to.] 

The word ‘santatt’ includes an adopted son. [p. 
783, col, 2.] 


F.C. A. from a decision of the First 
Class Sub-Judge, Satara, in Civil Suit 
No. 551 of 1927. 


Messrs. M. R. Jayakar and P. B. Gajen- 
dragadkar, for the Appellant. 

Messrs. H. C. Coyajee and P. S. Bakhale, 
for the Respondents. 


Broomfield, J.—The suit from which 
this appeal arises was brought by respon- 
dent No. 1 claiming as the adopted son 
of one Anandrao who died in 1912, to 
establish his right to the property of his 
adoptive father in the hands of the defen- 
danis. Anandrao died without issue but 
leaving three widows, the eldest of whom, 
Krishnabai, adopted the plaintiff on Novem- 
ber 4, 1924. Defendants Nos. 1 and 2 
are the other two widows. Defendant No. 3 
is the brother of defendant No. 1 and is 
in possession of some of the property sold 
to him by her in 1920. The other defen- 
dants are tenants in occupation of some 
of the lands. The lands in suit are situ- 
ated in the villages of Chikurde and Peth. 
They were formerly Deshmukhi watan, 
but the watan lapsed to Government in 
1923. The only contesting defendants were 
Nos. 1 and 3. At the trial of the suit 
they made various allegations, denying the 
adoption, alleging that Krishnabai had 
been abandoned by her husband, that she 
had been prohibited from making any 
adoption, that the sale by defendant No. 1 
to defendant No. 3 was for legal neces- 
sity, and so on. But the trial Court has 
decided all these issues of fact against 
the defendenis, and their contentions in that 
respect are no longer persisted in. In 
order to understand the points raised by 
the learned Counsel on behalf of the de- 
fendants in this appeal, it is necessary 
to state some further facts. The whale 
of the Uhikurde watan originally belonged 
to Vithalrao Deshmukh, who had four sons, 
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Ganpatrao, Nilkanthrao, Anandrao and 
Shankarrao. The estate was by custom 
impartible, and the rule of pmmogeniture 
applied to it. In the year 1894 a suit 
was brought by the younger sons Nilkanth 
and Anandrao, (Shankar being then dead) 
against their father and elder brother to 
obtain a share of the lands for their 
maintenance. The dispute was referred to 
arbitration and the award was made a 
decree of Court on March 15, 1894. I 
shall refer to the terms of this decree 
(Ex. 46) later on. 

At present I merely say that a specific 
share consisting of lands in the villages 
of Chikurde and Peth was assigned to 
Anandrao. Anandrao was in possession 
and enjoyment of these lands until his 
death on June 6, 1912. During his life- 
time he was entered in the Record of 
Rights (Ex. 207) as occupant of the land, 
the description of the nature of his right 
being “hisedar (sharer) by partition.” After 
his death the name of Firangojirao the 
son of Nilkanthrao, was entered in his 
place. The entry in col. 10 as to the 
nature of his right was “By heirship to 
Anandrao who was the sharer inamdar ac- 
cording to the decree in Civil Suit No. 137 
of 1894.” Firangojirao died in 1919. On 
September 23, 1921, Government made an 
order declaring his daughter Bhimabai to 
be entitled to succeed to. him, and her 
name was entered in the Record of Rights 
in place of that of her father. By Govern- 
ment Resolution, dated October 11, 1923, 
that order was cancelled and the watan 
was declared to have lapsed. The Govern- 
ment Resolution is Ex. 217. In spite of 
this Resolution Bhimabai continued to be 
shown in the Record of Rights in col. 9 as 
occupant. In col. 10 there was a refer- 
ence to the Government Resolution and 
it was noted that the lands had been 
“resumed” and had been “omitted from 
inam.” In the appropriate column in the 
Register the full assessment was shown 
as leviable on the lands. As I have al- 
ready mentioned, the plaintiff was adopted 
by Krishnabai on November 4,1924. In spite 
of the entries in the Record of Rights, to 
which I have referred, the evidence shows 
that Anandrao'’s widows continued to be 
in de facto enjoyment of the lands. Firan- 
goji collected the rent from the tenants and 
paid it to the widows. After his death 
defendant No. 3, to whom some of the 
lands were sold by defendant No. 1 in 
1920, appears to have managed the rest of 
the estate on behalf of the widows and 
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paid the income over to them. Bhimabaj's 
estate is being managed by the Court 
of Wards. But the evidence of Ex. 92, 
who is a clerk to the Collector and Court 
of Wards, shows that the income of the 
lands has been and still is. paid to the 
widows of Anandrao and not to Bhimabai. 
His evidence is important and some of 
his statements must be referred to. He 
says : 

“The practical effect of the lapse was got as- 
certained by the Oollector from Government and 
from them it was learnt that the property that 
was subject or watan inam was converted into 
khalsa and-rattawa property. It was, therefore, 
made subject to payment of full assessment. I 
have seen the award of 1894. The lands thereby 
allotted to Anandrao have been allowed to be re- 
tained in possession of the three widows of Anand- 
rao. The khata of those lands, too, stands in 
Bhimabai’s name. Defendant No. 3 pays the local 
fund cess in respect of the lands allotted to Anand- 
rao by the said award, to the Court of Wards on 
behalf of the three widows. The Court of Wards 
. in jts turn pays that amount to Government on 
behalf of the ward.” 

Further on the witness says: 

“The profit of suit lands is not being received 
and credited by the Court of Wards and on behalf 
of the ward. The Court of Wards made no change 
in the possession of suit lands that were allotted 
to Anandrao by the award of 1894, nor in the 
possession allowed to be held by his widows after 
his death.” 

In cross-examination he said: 

“There is no express order by the Collector or by 
Government’ confirming the possession of suit lands 
with Anandrao’s widows. The Collector has allowed 
the suit lands to remain with Anandrao's widows 
as per‘the award, The Collector supposed the 
widows: as owners of suit preperty as per the 
award.” 

The main contentions of the learned 
Counsel for the appellants in this appeal 
are these: (1) The award decree was not 
an absolute grant te Anandrao and his 
heirs but a grant for the maintenance of 
himself and his descendants only, giving no 
right of inheritance to his widows. On 
his death without issue the estate lapsed 
to the only male member of the family 
then surviving, Firangojirao, the son of 
Nilkanth. Firangojirao became the owner 
and was succeeded by his daughter 
Bhimabai.- (2) In 1923 Government re- 
sumed the watan, and the rights of Anand- 
rao’s family, even assuming that any rights 
Temained, were then extinguished. The 
subsequent adoption of a son to Anandrao, 
therefore, gave him no title to the suit 
property. or his first contention, Mr. 
Jayakar relies on the construction’ of the 
award decree, Ex. 46. This begins by 
reciting that the income of the properties 
is impartible and that by the custom of 
the family the law of primogeniture ap- 
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plies to it. It then states that the plain- 
tiffs Nilkanth and Anandrao are to be 
given some of the income for the mainten- 
ance of themsglves and their descendants 
(here the word used is santati), and a 
land for building a house for residence. 
Then follows a description of the lands 
allotted to Nilkanthrao, at the end of 
which it is stated: “He should accept the 
same and the permanent vahiwat should 
continue with him and his heirs.” (Here 
the word used is waras. Then the lands 
allotted to Anandrao are specified, and 
there is a similar statement in his case 
that he should accept the same, and the 
permanent vahiwat should continue with 
him and his heirs. It was provided that 
the judi on the lands given to Nilkanthrao 
and Anandrao was to be paid by the 
defendants, but they were to pay the local 
fund cess. Then the award decree recites 
that the remaining immovable and mov- 
able properties, the cultivated and un- 
cltivated lands, the rocky lands the hilly 
forest, the Samsthan Vada, all the fallow 
land in the Gavthen, all the servants kept 
for service by the grant .of lands from 
the Samsthan, the lands which are with 
them, all«the income of the lands for 
houses and open spaces, the rights of 
taking service from the village officers 
and Balutes, all the Haks which are on 
the record and which are continued by 
vahiwat, and so on, were toremain with 
Ganpatrao, the eldest son. He and his 
father were to do vahiwat of all the pro- 
perty excepting that which was given to 
the plaintiffs in the suit, and it was all 
to continue permanently with Ganpatrao 
and his heirs. It was also provided that 
if defendant No. l, 4. e, the father 
Vithalaro, assigned his right to Ganpatrao, 
all the ownership (malki) would pass to 
Ganpatrao from that time. Then there is 
an important concluding paragraph: 

“It is decided as aforesaid to give the lands to 
both the plaintiffs, The right of cultivating and 
producing crops on these lands is with the plaint- 
iffs and their heirs (waras). The plaintifis and 
their heirs are to be maintained onthat-income. The 
liability for that does not lie in any way on the 
property of the defendants. Defendants are the. 
owners malak and vahtwatdars of the Samsthan. 
Therefore, there is no risk attaching to the plaintiffs 
for the dehts due to or duefrom the Samsthan.” 

I think it is obvious that this decree 
does make a clear distinction between 
the rights accorded to the two younger 
sons and those. accorded to the eldest 
son. The words .mélak and malali which 
are used in respéct of the latter are no- 
where used in respect of °Nilkanthrao or 
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Anandrao. I. think that Mr. Jayakar is 
right in his contention that the grant to 
the younger sons was not an absolute grant 
but a grant of the lands gor their main- 
tenance... However, the language used in 
the decree shows that the grant was per- 
manent so long as any heir remained. J am 
not prepared to accept the learned Coun- 
se]’s contention that the decree gave no 
right tothe widows: of Anandrao. It is 
true that the word santati, whichis used 
at the beginning of the decree, means 
progeny or offspring and wéuld: not in- 
clude widows of the grantee. But the 
word waras which is used elsewhere is 
a general word which would include the 
widows. Ekradeshwar Singh v. Janeshwari 
Bahuasin (1), cited by Mr. Jayakar, does 
not in my opinion, justify the conclusion 
that the widows should be held to be ex- 
cluded. In that case.the widows were ex- 
cluded by the custom of- the family. Here 
no such custom is proved, nor I think 
can it be presumed to exist. The learned 
Counsel also cited Rama Rao v. Raja of 
Pittapur (2), where it was held that: 

“an impartible zemindari is the creature of custom; 
it is of its essence that no co-parcenary in it exists. 
Apart, therefore, from custom and relationship to 


the holder, the junior members of the family have 
no right to maintenance out of it.” i 


A fortiori Mr. Jayakar says the widows 
would have no right to maintenance. In, 
the present case, however, no one is claim- 
ing a right to maintenance. The plaint- 
iff's case is that the widows of Anaridrao 
took as his heirs, and he takes as Anand- 
rao’s adopted son. Ido not find anything in 
the decision or in the reasoning in this 
case which is inconsistent with the pro- 
position that the grant to Anandrao and 
his heirs might include his widows. ` 

Further, it seems to me to be doubtful 
whether it is open to the defendants to set 
up a plea that the widows took nothing 
under ‘the decree. Until the case came 
to be argued, their contention had always 
been that Anandrao’s widows took the 
property as his heirs. In Ex. 33, which 
is the sale-deed in favour of defendant 
No. 3, defendant No. 1,° the vendor, 
stated “we three’ widows are the heirs of 

‘our husband.” In the statement (Ex. 211), 
which she made before the mamlatdar 

(1) 41 I A 275; 25 Ind. Cas. 417; A IR 1914 PC 76; 
42 0582; 18 OW N 1249; 27.M LJ 373; 16 M LT 
382; 1 L W 863; (1914)'M W N 807; 12 A LJ 1217; 21 
CLJ9;17 Bom. L R18(P.C0).. ` 

(2) 451 A 148; 47 Ind. Cas. 354; AI R 1918 P C 84; 
41 M 778; 35W L J 392; 24 M LT 276; 16 A L J 833; 


28 QL J 422:5PL W 267; 20 Bom. LR 1056; 230 
W N 173; dos) M W N 992 (P. 0). 
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“in February 1923, she stated that she and 


the other widows of Anandrao had been 
doing vahiwat under the award and that 
Firangojireo had no connection with the 
property. As to defendant No. 3, he has 
admitted in his deposition in this suit 
that he was collecting the income of the 
lands as the agent of defendant No. 1. 
Mr. Jayakar says that he has not admit- 
ted that he was the agent of the other 
widows. But he made a statement before 
the mamlatdar in 1922 (Hx. 210) in which 
he clearly stated that Anandaro’s widows 
were his heirs and in the vahiwet of his 
lands. Neither of them has ever asserted 
at any time that the widows had no right 
to Anandrao’s estate because it had lapsed 
to the senior brench. There was nothing 
to that effect in the pleadings. Both these 
defendants put in a supplementary writ- 
ten statement in which they alleged that 
the plaintiff's claim was defeated by the 
lapse of the watan to Government, but 
did not allege any lapse of Anandrao’s 
estate to Firangoji. | 

In my opinion the widows of Anandrao 
were entitled to succeed to him under the 
terms of the award decree. I do not con- 
sider, however, that the point is really 
material. The word ‘santati' would any- 
how include an adopted son, as Mr. Jaya- 
kar admits. In support of the proposition 
that the estatelapsed on the death of 
Anandrao, we have been referred to a note 
in ‘Sir Dinshah Mulla’s ‘Principles of 
Hindu Law” atp. 602 to the effect that 
grants made out of the revenues: of an 
impartible estate for the maintenance of 
the junior members of the family and their 


direct male lines revert to the estate 
on- the death of the last male 
heir of the grantee. Two | cases 


are cited in support of this proposition: 
Durgadutt Singh v. Rameshwar Singh (3) 
and Ekradeshwar Singh v. Janeshwart 
Bahusain (1). But in the first of these 
cases the pomt was conceded without dis- 
cussion and in the second it was held 
that the estate teverted by reason of the 
custom of the family. These cases, there- 
fore, do not really support the proposition 
that the estate of’ Anandrao lapsed on his 
death. - As I have said the defendants 
have never really alleged that. Their case 
has been that. Firangojirao managed for 
the widows as their agent and that defen- 
dant No. 3 afterwards did the same. 
f - 36 © 943; 4 Ind. Cas. 2313 C WN 
1009, it LA MB PG 6M L T 68; 10 CL J 233;6 A 
LJ 847,19 ML J 567 (P. 0). A 
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There are a number of letters from 
Firangojirao and defendant No. 3 on the 
record which show that they were collect- 
ing the income of the lands from tenants 
and remitting it to the widows. The 
natural construction to be put upon these 
letters seems to meto be that they held 
themselves accountable to the widows. 
Really the only support for the doctrine 
of reverter isto be found in the entries 
in the Record of Rights to which-I have 
already’ referred. But I think that any 
presumption which might have arisen from 
these entries is rebutted by the admitted 
fact that the widows remained in actual 
enjoyment of the property. Bhimabai is 
not a party to this suit. But so far as the 
evidence before us goes, I think the only 
reasonable conclusion is that the enjoyment 
of the property by the widows. was not 
permissive but in their rights as heirs of 
Anandrao. ; 

It was suggested on behalf of the res- 


pondent that there could be no lapse as 


long as.the widows were living and cap- 
able of adopting.: In Pratapsing Shivsing 
v. Agarsingyi Raisingji (4), their Lordships 
of the Privy Council have cited a passage 
from West and Buhler’s Hindu Law to the 
effect that, 

“the Hindu lawyers do not regard the male line 
to be extinct or a Hindu to have died without 


‘male issue until the death of the widow renders 


the continuation of the line by adoption im- 


possible,” 

As this case was decided in 1918, the 
fact that the doctrine is mentioned with- 
out criticism is perhaps of more significance 
than the observations said to throw doubt 
upon it in Bamundoss Mookerjea v. 
Tarinee (5). But it is not necsssary to 
adopt the doctrine in its extreme form. 
Assuming for the sake of argument that 
the widows did not succeed as Anandrao’s 
heirs and. that the estate had technically 
reverted to the senior branch, nevertheless, 
in my opinion, the adoption of the plaint- 
iff by Krishnabai in the circumstances of 
this case was valid and had the effect of 
restoring the estate to the family of 
Anandrao. It appears to me that Pratap 
Singh Shivsing v. Agarsingji Raisingji (4) 
is clearly in point. The facts in that 
case were that land was granted out of the 
impartible family estate to ‘younger sons 
for jivat or maintenance, and by the 
custom of the family it reverted to the 

(4) 46 I A 97; 50 Ind: Cas. 457; A I E 1918 P C 199; 
43 B 778; 87M LJ511;17AL J 522; 21 Bom. LR 
496; LU PLR (P. O.) 39; (1919) M W N 313; 10 LW 
339: 24 C WN 57; 27M LT 47(P. 0). 

(5) 7M 1A 169; 1 Sar 616 (P. 0). 
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estate upon a failure of the grantee’s 
male descendants, widows, being excluded 
from inheriting. In October 1903 the holder 
of a jivai graat died without issue but 
leaving a widow. The widow remained in 
possession and in March 1904 she adopted 
a son to her deceased husband. It was held 
that the adopted son inherited the java 
grant. At p. 107“ of the report their Lord- 
ships laid down the proposition that the 
right of the widow to make an adoption 
is not dependent on her inheriting as a 
Hindu, female owner to her husband's 
estate and that she can exercise the power, 
so long as itis not exhausted or extingui- 
shed, even though the property was not 
vested in her. At p. 108* their Lordships 
considered the argument that the adopt- 
ed son could not take the property after 
the reversion: 

“It was contended with considerable force and 
some degree of plausibility that in the case of a 
jivai grant on death to the holder thereof there 
is no property left for the adopted gon to take, 
as it reverts to the grantor's estate immediately 
the jivaidar dies. But it was admitted that a 
posthumous son would prevent the reversion, If 
the widow happened to be enciente, the reversion 
would naturally remain in suspense until the birth 
of the child, to see whether it was a male or.a, 
female. It is futile, therefore, to say that the pro- 
perty reverts to the grantor's estate immediately 
the breath leaves the body of the jivadar. Here 
the adoption was made within the period of natural 
gestation, and the property was at the time of the 
adoption in the possession of the widow and still is 
in the possession of the adopted son. It may be 
that if a Hindu widow lies by for 8 considerable 
time and makes no adoption, and the property 
comes into the possession of some one who would 
take if in the absence of a son, natural or adopted, 
and such person were to create rights in such 
property within his competency whilst in posses- 
sion, in such case totally different considera- 
tions would arise. But here there is nothing of 
the kind to modify the true application of the 
Hindu Law." 

Mr. Jayakar has attempted to distinguish 
this case on the ground that the adop.ion 
was made within the period of natural 
gestation. But it is clear that the decision 
of their Lordships cannot be distinguished 
onthat ground because they have refer- 
red toand followed an earlier cise Sri 
Raghunadha v Sri Brozo Kishoro (6), where 
the adoption was mède two years afier the 
death of the husband, and it was held 
nevertheless that it had the effect of defeat- 
ing the right of the younger brother to the 
estate. 

As regards the widow being in possession 
of the property, that also was so in the 

(6) 1M 69;31A 154; 25 W R 291; 3 Suther .263; 3 
Sar 583; 11 Mad. Jur. 188 (P. C.). 
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present case toall intents and purposes. 
For although the lands were entered in 
the Record of Rights in the name of 
Firangojirao and Bhimabai, the evidence 
shows that the income was enjoyed by the 
widows apparently in their® own right. In 
therecent case, Amarendra Mansingh v. 
Sanatan Singh (7) Pratapsingh’s case (4), is 
referred to at p. 255* as an authority for the 
proposition that the actual reverter of the 
property to thehead of the family did not 
bring the power of adoption, to an end. 
Mr. Jayakar says that the adoption may 
be valid, ‘and’ indeed ‘he admits. that it is 
‘valid, and yet it may.give no right to the 
estate which formerly belonged: to the adop- 
tive father. He relies on Chandra v. Gojara- 
bai (8). No doubt we have recently held 
in Shankar v. Ramrao (9), that the rules 
laid down in Chandra v. Gojarabai (8), still 
hold good in spite of the recent decisions 
of the Privy Council onthe law of adop- 
tion. But those rules do not, I think, 
: apply to the present case, which is covered 
by the ruling in. Pratapsingh  Shivsingh v. 
Agarsinghji Raisinghyt (4). Although | the 
plaintiff was not adopted until twelve years 
after the death of Anandrao, so that it may 
certainly be said that the widow had lain 
by fora considerable time without making 
an adoption, itcannot be said that the 
property had come into the possession of 
_someone who would have taken it in the ab- 
sence of a son, orthat rights of third par- 
ties had been created inthe property. As 
in Pratapsingh Shivsingh v. Agarsinghjt Rai- 
singhji (4), therefore, there appears to be 
nothing to modify the true application of 
Hindu Law. I hold for these reasons that 
the adoption is valid and that the pleixtiff 
_is entitled to the estate of Anandrao, unless 
that estate was extinguished by the resump- 
tion of the watan grant by, Govern- 
ment. 

That brings me to the seccnd point in 
Mr. Jayakai’s argument In support of 
his contention, that the resumption by 
Government had this effect, the learned 
-Counsel has relied on Sayaji, Rao v. Ma- 
dhavrao (10) and Secretary of State v. Girja- 


(7) GOLA 242; 143 Ind. Cas, 441; A I R1933 PO 
155: 60 LA 242; 12 Pat, 642; Ind. Rul. (1933) PO 168; 
37 0 W N 938; (1933) M W N 769; 38 L W1;65MLJ 


- 203; 14 PL. T 399; (1933) A L J 710; 57 O L J'593- 


@. 6). 
(8) 14 B 463.. 
(9) 37 Bom. L R 786; 159 Ind. Cas. 697; A I R 1935 
Bom. 427; 8 R B 226. 
(10) 20 Bom. L R 1463; 115 Ind. Cas, 369; ATR 1929 


Rom. 4; 58.B 12. 
Page of 60 1. A.—| Ed]. 
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bai (11), two cases which deal with saranjam 
grants. He relies particularly on the princi- 
ple laid down in the latter case, that on the 
death of a saranjamadar, Government is en- 
titled to resume not only the revenue but 
also all rights and benefits which the 
grantee has secured by virtue of the grant. 
He argues that the observations of. their 
Lordships in this connection at p. 369% of 
the report apply in principle to other inam 
grants also. With that view I am unable 
to agree. Sarajams are governed by 
special rules which provide inter alia for 
resumption and re-grant on the death of 
the grantee, and also that on re-grant the 
estate passes unencumbered. I do not 
think it follows that the same principles 
would applyin the case of a deshmukht 
watan, At the same page of the report of 
the same case their Lordships have ob- 
served.: > 

“As regards the judicial decisions, those with 
regard to tnams donot seem tobe necessarily ap- 
plicable. The word inam is sometimes vaguely ap- 
plied to all grants of revenue-free land, without 
reference to perpetuity or any specified conditions, 
But it would be unsafe to apply toa peculiar grant 
like saranjam rules which were held applicable to 
grants in perpetuity.” : 

Lam aware that in Ganpatrao Trimbak 
v. Ganesh Baji (12), Sir Charles Sargent 
expressed the view that there is no distinc- 
tion in principle between saranjams and 
other inams. The learned Judge said at 
p. 1167: 


‘In the present case we are concerned witha ` 


legislative en- 
actment or Government Resolution has been cited 
in support of there being any difference between 
the tenures as regards the effect of resumption by 


_ Government.” 


I think, however, itis clear that the de=- 
cision in Sayaji Rao v. Madhavrao (10), is 
based to some extent on the special rules 
applicable to saranjams and not to other 
inams, and Sir Charles Fawcett in his > 
judgment in that case at pp. 14714 and 
1472}, recognized that there may be a dis- 


‘tinction between the two kinds of grants. 


The law which has been consistently laid 
down as to ordinary watans is that the effect 
of resumption is no more than this. Govern- 
ment levies the full assessment, and the 
right to hold free of assessment or at are- 
duced assessment is.lost. The earliest 
case in that connection is Vishnu v. Trim- 

(11) 54 1A 359; 106 Ind. Cas. 1; A I R 1927 P © 238; 
51 B 957; 29 Bom, L R 1503; 53M L J 431; 339M LT 
463; 46 C L J 420; 26 A L J 32; 27 L W 121; 32 CW 
N 329 (P. ©). - 

(12) 10 B 112. 
- *Page of 541, A.—{Ea]. | 

{Page of 10 B—[Ed.] 
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bak (13). In that casé an inamdar had 
“effected several mortgages upon his inam 
‘lands. The right to hold. the lands rent- 
-free was ruled by Government to have 
‘ceased upon his death, but the inam was 
‘continued to his representatives subject to 
„the payment of assessment. It was held 
that the original estate in the lands was not 
“destroyed, that no new title in the inamdar’s 
‘Tepresentatives was created, and that the 
-lands continued chargeable in their hands 
‘with any valid specific liens created upon 
“them by the inamdar. Reliance was placed 
on:a-. Government Resolution of 1854 which 
“stated the position in these terms : 
c “All that thelaw allows as regards resumption 
: ig. «the. = discontinuance, of - exemption from 
- payment of the- “Government revenue leaving 
“the inamdar,’ who is in occupation of the land, 
~to Tetain’ thé land go long as he pays the as- 
-sessment.imposable on the lands as khalvat 
a according to the Revenue Survey Settle- 
.. -Then in Gangabai v, Kalapa Dari (14), it 
«was held that’ on the resumption of an inam 
the inamdar's right to exemption “from the 
‘payment of the Government assessment 
.ceases, and the inamdar ‘becomes liable to 
Pay such assessment, but all his other rights 
‘Temain unaffected. Both these cases were 
‘followed in Gurbasappa v. Rango Venkatesh 
; (15). Mr. Jayakar has pointed out that the de- 
- Cision in Vishnu v. Trimbak (13), was prior 
‘tothe Hereditary ‘Offices Act.- That seems 
_ to beimmaterial seeing that the other cases 
‘were subsequent to it. In Secretary of State 
‘Vv. Girjabai (11), their Lordships have not 
:Teferred to a single case dealing with an 
‘ordinary inam, and I find nothing in the 
observations in that . case to justify the con- 
“clusion that the law laid down in the cases 
“which I have cited ‘is not still good law so 
| far- as ordinary inams or. watans are con- 
_ cerned. These cages, therefore, cannot be 
‘taken to be overruled. It is ‘true of course 
‘that Government was not a party’ to those 
“Cases : nor is it a party.in ths present case, 
:But we have evidence of the attitude taken 
- by Government. I have already referred to 
the evidence of the Collector's clerk, which 
“I think may be accepted as showing that 
‘Government has not claimed in . this case 
‘that the resumption has any other effect 
than to make the land liable for the full 
“assessment. The witness being a clerk 
‘under the Court of Wards; and in the 
‘management of Bhimabai’s estate, must be 
acquainted with the facts. Now it-cannot 
be disputed that it is competent to Govern- 


03) 1 BHC R2; 
(14) 9 B 419, 


(15) 36 B 589; 16 Ind: Qas, 348; 14 Bom. L R 563; 
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ment to rest content with the levy of full 
assessment whatever else might have been 
done. Sothat even ifthe principles laid 
down in the two saranjam cases relied up- 
on by Mr. Jayakar did apply. they would 
not, in my opinfon, affect the decision in the 
present case. Asagainst these defendants, 


whose rights such as they may be, are 
derived not from Bhimebai but from 
Anandrao or his widows, the plaintiff is 


entitled to succeed. The decision in this 
suit is of course not binding on Bhimabai 


“or on Government. 


The cnly other point argued on behalf of 
the appellants is that the amount of 
maintenance which has been awarded to de- 
fendant-No. 1 is insufficient. The trial 
Judge has awarded her Rs. 150 a year. He 
awarded Rs. 144 a yearto defendant No. 2 
but gave defendant No.1 a little more as 
she is blind. The plaintiff ia his statement 


in answer tc certain questions by the Court 
(Ex. 34) stated that he was prepared to 


pay Rs 150 to Rs. 200 annually to defendants 
Nos. l and 2 Krishnabai stated in her evidence 
(Ex. 83) that she used to receive Rs. 200 to 


Rs. 250 a year. Defendant No. 2 has given 


the same figure. The only evidence as to 
the income is that of Dattatraya, the Diwan 
(Ex. 95). He says that Anandrao used .to 
get about Rs. 700 a year as profits from 
the lands other than those mortgaged, and 
present those lands fetch an 
annual rent of about Rs. 800 a year. In the 
plaint the mesne profits per year were also 
valued at Rs. 800. 1 think that on this 
evidence and in view of her disability it 
would be reasonable to award Rs. 200 a vear 
to defendant No. 1. ‘We increase the 
amount of maintenance accordingly. We are 
informed that the lands mentioned in 
Sch. II which were formerly mortgaged 


‘have now been redeemed. At Mr. Jaya- 


kars request we give liberty to both the 
widows, defendants-Nos. 1 and 2, to apply, 
if they are so advised, for an increase of 
their maintenance on the ground of the in- 
creased income of the estate. The decree of 
the trial Court will be modified accord- 


‘ingly. 


We must alsomake two other minor 
modifications init. The declaration that 
the plaintiff is the validly adopted son of 
the late Anandrao, ete, will stand es itis. 
The second declaration given that as such 
.adopted son he is the owner of the entire 
suit properly minus the open space, etc. 
will be modified asfollows: Declared that 
as such adopted son he is entitled to posses- 
sion of the entire suit property as against 
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the defendants in this suit with the - excep-- 


tion of the open space added by amend- 
ment, and of property (2) in Sch. I to the 
plaint. It was alleged by the defendants 
that this latter item of prgperty is in 
Bhimabai’s possession and the plaintiff has 
admitted this. He is not entitled in this 
suit toany decree against Bhimabai. In 
other respects ihe trial Court's decree 
will stand, As the appeal substantially 
fails the appellanis must pay the costs of 
respondent No. 1. The  cross-objections 
wae pressed and are dismissed with 
costs. 


Macklin, J.—I agree and have nothing 
to add. 
. D. ; Decree modified. 
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KALLAR CHOUDHURY AND 0OTHARS— 
PLAINT!FFS—APPELLANTS 
i Versus i 


Musammat KAMOD CHOUDHARAIN 


AND ANOTHER — DEFENDANTS— RESPONDENTS 

Registration Act (XVI of 1908), s. 17 (2)—Deed 
—Construction—Compromise decree—N adopting 
plaintifs father—Deed of gift by N—Life estate in 
favour of widow—On her death absolute estate. in 
favour of plaintiff's father—Title suit after death 
of N between plaintiff's | father and defendant's 
father—Compromise—Property not subject-matter of 
suit mentioned tobe given to present defendants 
—Widow surrendering in favour of plaintiff's father 
—Defendants geting their names mutated—Plaint- 
iff's suit for declaration of title and possession— 
Compromise, held not family arrangement—Com- 
promise, merely an agreement to convey—No relief 
on basis thereof. 

The plaintiff's father was adopted by one N. who 
had executed a gift-deed of his properties devising 
a life estate in his widow's favour and an absolute 
estate after her death, to the plaintiff's father, 
After the death of N there arose a title suit 
between the adopted son (plaintiff's father) and the 
father of the defendants, who was a member of the 
same family as N. The suit related to properties 
other than the properties in the suit. This litiga- 
tion came to an end by an agreement, which 
besides disposing of the matter directly in the suit, 
mentioned that N’s properties, after the widow's 
death were to go to the defendants. But the opera- 


tive portion of the agreement related only to the . 


properties in suit, The widow surrendered her life 
estate to the plaintiii's father, the adopted son of 
N. The defendants got their names mutated by 
expunging the names of the plaintiffs who thereupon 
filed a suit for declaration of their title and for pcs- 
sessicn : 

Held, that the agreement was admissible in evi- 
dence as merely anagreement to convey 
could have been a basis fora suit for specifie per- 


formance, had the defendants taken the approprinte . 


remedy in time; | . 
. se S 
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Held, also, that the agreement was nota family- 
arrangement declaring existing rights and that the 
defendants could get no reliefon the basis of that’ 
agreement, unless they. chose to enforce the agree- 
ment according to law and that the widow's death. 
during the action was immaterial. 

CG. A. from appellate decree of the 
District Judge, Darbhanga, dated Septem-, 
ber 10, 1931. 

Messrs. S. M. Mullick and K. K. Banerji, 
for the Appellants. 

Messrs. B. C. De and K. Dayal, for the 
Respondents. | 

Wort, J.. -This appeal relates to a dis-; 
pute with regard to title to2 annas 18’, 
gandas ina tauzi numbered 14660. The 
plaintifis are the appellants before this 
Court. The property was admittedly that 
who adopted. 
the plaintiff's father, and in 1872 executed. 
what has been described asa deed of gift 
granting the properly first to his own 
widow andthen after her. deathto Nainan 
Chaudhury. The defendants also claimed 
title to this property, and in the following. 
circumstances subsequent to the deed 
of: gift there was litigation between the 
defendants’ father (who incidentally was - 
a member of the same family as Nainan- 
Chaudhury that is to say he descended ` 
from the same ancestor) and the plaintiffs’ 
father, and that litigation related to pro-. 
perty other than the property in dispute 
in this action. The action was compro- 
mised and by the compromise not only the 
property then in dispute in that action 
was dealt with but also the property in 
dispute inthis action. To repeat, both” 
parties were subject to the terms of the 
compromise but this is to be noticed that 
when tke matter came before the Court 
to record the compromise, the operative 
part of the decree pronounced related 
only to the property which was the subject- 
matter of the dispute in that action, 
Then in 1910 the widow of Nainan Chau- 
dhury accelerated the interest of the. 
plaintiffs father by executing a deed of. 
relinquishment in his favour, Now it is 
in these circumstances that this action 
arose. I should have added that the cause 
of action stated in the plaint in this action . 
was that the defendants had got their- 
names entered in the Land Registration 
Record. There was this further fact io be 
noted that the widow of Nainan Chaudhury 
survived until ihe year 1928 which was 
efter the date on which this action was. 
brought. : 

The plaintiffs in tLe 
declaration of their title to 


action claimed a. 
the property.. 
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and, included in that prayer, they asked 
the Court to hold that the defendants had 
no interest inthe property. They claimed 
alsoa decree for what has been described 
as confirmation of possession. The learned 
Judge in the trial Court came to a con- 
clusion which inno way has been affected 
by the decision of the lower Appellate Court 
to the elfect that fromthe date of relin- 
quishment by the widowin 1910 the plain- 
tiffs have been in possession. The learned 
Judge of the Court below proceeded to deal 
with the case on these lines he came to the 
conclusion as I have said that the plaintifs 
were in possession and then came to consider 
the question of the title of the defendants. 
In so doing one of the matters with which 
he dealt was the question of whether he 
was entitled to take into consideration 
matters which had arisen after the date 
upon which the suit was brought holding 
that he was so entitled. He recognized 
the fact thatthe widow of Nainan Chau- 
dhury had died andthat by her death the 
defendants were entitled to possession of 
the property having a title thereto and in 
those circumstances he dismissed the 
plaintiffs’ suit. 

Inmy judgment the question of whether 
the death of the widow can be taken into 
consideration inthis case doesnot arise. 
The short question to be determined is, in 
my opinion, what was the effect of the 
compromise entered into by the members 
of the family by which the 2 annas 16 
gandas was disposed ofin the manner in 
which I have stated. The argument ad- 
dressed tous by Mr. De on behalf of the 
defendants is that the compromise was by 
way of being afamily arrangement and 
by that family arrangement the defendants’ 
title tothe property was declared. That 
argument is based in my judgment on the 
assumption that in every case of a family 
"arrangement title to the property, the 
subject-matter of the arrangement does 
not passto persons who ere parties to 
that arrangement but that their title is 
merely recognized; and this assumes that 
each party to this family arrangement has 
some sort of title to the property or 
what has been described in one of the 
authorities as ‘fighting title’ to the property. 
It is true that in cl. (2) of the compromise 
petition itis stated that there wasa dis- 
pute with regard tothe 3 annas6 gandas 
-2 kauris odd of the property of Nainan 
Chaudhury but I have no doubt in my 
mind that in the circumstances of the case 
at the date of the compromise the title to the 
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property in dispute in this action which is 
2 ennas 18 gandas of the 3 annas odd was 
undoubtedly in the plaintiffs’ father. In 
those circumstances it is impossible to 
hold that this gompromise can be looked 
upon snot giving the defendants’ title 
but merely declaring iheir title. If the 
defendants’ title is based onthe compro- 
mise for the reasons which presently ap- 
pear, they would be met with the objection 
that the compromise is not registered. 

There is, therefore, a further matter 
which has to be considered in this con- 
nection. Ihave already said that the 
operative portion of the compromise dealt 
with the property in dispute in that action 
and omilted the property in dispute in this 
action. It’ cannot, therefore, be said that 
any title was created in the defendants 
by the decree itself. In this connection 
O. XXIII, r. 3, Civil Procedure Gode must 
be considered which provides : 

“where it is proved to the satisfaction of the Court 


‘that a suit hes been adjusted wholly or ia part by 


any-.lawful agreement or cdmpromise or where the 
defendant satisfies the plaintiff in respect of the 
whole or any part of the subject-matter of the suit,” 

This matter was considered by their 
Lordships of the Judicial Committee of 
the Privy Council in the case of Hemanta 
Kumari Debi v. Midnapore Zamindari Co. 
(1). That case also considered a previous 
decision of the Privy Council in Pranal 
Annee v. Lakshmi Annee (2). Lord Buck- 
master then commenting on that decisien 
stated that it decided merely that the com- 
promise therein being dealt with was 
admissible in evidence and did not decide 
what effect the document had upon the 
property to which it referred and the main 
question which came before their Lordships 
for consideration in Hemanta Kumari Davis 
case (1), also was whether the compromise 
ina previous suit wes admissible in evi- 
dence. They in the first instance decided 
that the compromise in question was nota 
lease and, therefore, did not come within 
the mischief of the first part ofs.17, Re- 
gistration Act. Lord Buckmaster goes on to 
point out that by s. 17(1) (b), it was 
provided that “other non-testamentary in- 
struments which purport or operate to 
create, whether in present or in future, 
any right, title or interest vested or con- 
tingent of the value of Rs. 100” required 
registration subject tothe exception that a 
decree or order of the Court did not so require 

(1) 46 TA 240; 53 Ind. Oas. 534; AI R1919P O 
79; 47 O 485; 37 M L J 525; 17 A L J 1117; 24 C 
W N 177; (1920) M W ON 66; 27M LT 42;11L w 
301; 31C L J 298; 22 Bom. LL R 488 (P Cp 

(2) 26 TA 101; 22 M 508; 7 Sar, 516 (PO), 
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registration. Now it is obvious from the rea- 
soning of Lord Buckmaster thet their 
Lordships of the Privy Council consi- 
dered the compromise then “before them 
operated to create a future right to hold 
what was embodied in the decree founded 
upon the compromise although not included 
in the operative portion of the compromise 
it came within the exception in sub-s. (2) 
of s. 17, and, therefore, did not require 
registration. In my judgment the only 
view that is possible totake in this case 
of the compromise is that it created a con- 
tingent right in the defendants to this 
property after the death of the widow of 
Nainan Chaudhury and that it was a bare 
agreement in contradistinclion to creating 
a title inthe defendants. 

The position, thercfore, shortly is this. The 
Plaintiffs, as I have said; have been found 
to be in possession. The defendants have an 
agreement upon which ia an action for 
specific performance they might rely in 
order toobtain a title to the property. 
Their right to obtain specific performance 
of the agreement contained in the com- 
promise arose in the year 1928 on the 
death of the widow. Now the question in 
those circumstances is whether this Court 
in its discretion should grant the plaintiffs 
the declaration which they seek. As I 
have stated it wasa claim for a declara- 
tion of title anda declaration that the 
defendants have no interest in the property 
in suit. In Arif v. Jadunath Majumdur 
(3), their Lordships of the Privy Council 
held that the defendant in possession of 
property under an oral agreement was not 
entitled to rely upon the doctrine laid 
down in Walsh v. Lonsdale (4), as the cir - 
cumstances which would so entitle him 
to rely upon that decision were not present. 
Lord Russell of Killowen in delivering 
the decision of their Lordships of the 
Judicial Committee made this observation: 


“The respondent (that was the defendant in 
poe eee of the land on an oral agreement) was 
in a 


position to obtain specific performance of 
the agreement for a lease from the same Court and 
at thesame time as the relief claimed inthis 


action. Had he been so entitled the position would 
bo : Te different for then the respondent could 
o 


; have executed in his favour by the appel- 
ant an instrument in writing which he could duly 
have registered the appellant's ejectment action 
being stayed inthe meantime.” ` 


(3) 58 IA 91; 131 Ind. Cas. 762; AIR 1931PC 
79; 58 C 1235; 60 M L J 538; 33 L W 586; 5307, 
J 359; 35 C W N 550; 15 RD 35i: 80 W N739: 


(1931) MW N 480; Ind. Rul. 3) 154; 
GIID MW N 460; Ind. Rul. 93D PO 154;33 


(4) *(1882) 21 Ch*D 9: 59 : T 
18 9) 71882) ; 52 LJ Oh. 2; 31 W R109; 
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The short point which comes to be de- 
termined in this case is whether in the cir-. 
cumstances the defendants were in a 
position to obtain relief by way of specific 
performance. Clearly from any point of 
view the defendants’ right to epecilic 
performance is barred by limitation, the 
widow upon the death of. whom their title 
vested having died inthe year 1928. In 
these circumstances it seems to me that 
there isno reason why the plaintiffs should 
not be entitled tothe déclaration which 
they sought inthe suit. For those reasons 
I would hold that the decision of the 
learned Judge in the Gourt below was 
erroneous, that judgment would be reversed, 
that of the Munsif restored andthe 
appeal allowed with costs. 

Rowland, J.-I agree. The suit was 
for a declaration of title and confirmation of 


possession on the allegation that the 
plaintiffs were in possession of the pro- 
perty notwithstanding that in 1926 the 


defendants had got mutation of their names 
in the Collectorate Land Registration Regis- 
ters by expunging the names of the 
plaintiffs. The plaintiffs assert a title 
founded as follows. The property had 
belonged to Nainan Choudury. Nainan had 
adopted Nand Lal, the father of the plaintiffs 
and had in 1872 executed a deed of gift 
by which his widow Santokhman Chaudhu- 
rain was on his death to enjoy this property 
for her life, andthereafter Nand Lal should 
be absolute owner. On June 11, 1910, 
Santokhman surrendered her life interest 
tothe plaintiffs’ father who came into 
possession. Atthe date of the institution 
of the suit Gantokhman was alive and the 
plaintifis were in possession of the pro- 
perly. All these allegations of: the plaintiffs 
have been found by both the Courts to be 
true in spite of the deniel by the de-. 
fendants of the title and possessions of the 
plaintiffs. The Courts below have held 
that on the date ofthe suit the plaintiffs 
were in possession and were in possession 
with title. During the pendency of this li- 
tigation, however, the widew Santokhman 
died; and the District Judge allowed the ap- 
peal and dismissed the suit holding that after 
the death of Santokhman the plaintiffs 
had no subsisting title and that on the death 
of Santokhmen the title of the defendants 
became perfected. This in his view, was 

the effect of a. compromise petition and 

decree inter partes in suit No. 93 of 1889. 

The property now in suit was no part of 

the subject-matter of that litigation, but 

the litigation was set at rest by an agree. 
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ment which besides disposing of the matter 
directly in suit mentions in para. 2, that 
there was a dispute between the parties 
with regard tothe share “left by Nainan 
Chowdhury” regarding which no suit has 
been instituted. Paragraph 5of the com- 
promise says : 

“It was decided that after the death of Musammat 
Santokhman Chaudhrain, widow of Nainan Choudhury! 
the defendant party namely Nand Lal and Babu Lal 
will give 14 gandas, lk. 1 kr..to the plaintiff (t. e., 
tothe present defendant.)” 


This. clause in the compromise was con- 
strued by the Munsif tobe an agreement 
covenanting at a future date to transfer the 
property it refers to and the District Judge 
has said that the clause in the compromise 
literally translated “that the plaintiffs’ 
father agreed to give the disputed share to 
the defendants’ father.” The District Judge, 
however, reasons, in what appears 
to me asomewhat speculative manner, as 
tothe intention ofthe parties and comes 
to a conclusion opposite to what he him- 
self had said was the plain meaning of the 
words used. I think that the Munsif was 
right and that the compromise should be 
read according tothe plain meaning of its 
language and I think that the compromise 
isan agreement to convey and is nothing 
else. Asto the admissibility in evidence 
of such an agreement to convey, there is 
no diffculty. A similar agreement was 
admitted in evidence and allowed to be 
made ihe basis ofa suit for specific per- 
formance in. Hemanta Kumari Debi v. 
Midnapur ZamindariCo, (1). Iflam right 
as iotLe question what ihe agreement 
amounts to there is likewise no doubt that 
its effect is not to transfer any title in land 
see Walsh v. Lonsdale (4). In that case 
the peison entitled to get a lease in 
pursuance ofthe egreement hed slept on 
his rights and they Lad become barred 
by time but their Lordships have clearly 


stated what would have been the nature . 


of his appropriate remedy had Le been 
in time. Lord Russell says : 

“Then the respondent could claim to have exe- 
cuted in his favour by the appellant an instru- 
ment in writing which he cculd duly have regis- 
tered the appellant's ejectment action being stayed 
in the meantime. In these circumstances the res- 
pondent would cbtain complete protection but 
consistently with and nct in violation of the 
provision of the Indian Statute." 

‘That being so the Munsif, I think, was 
perfectly correct in observing , “The Court 
cannot grant any reliefto the defendant 
unless he chooses to enforce the agreement 
according to law.” Mr. De's attempts to 
persuade us to regard the compromise in 
a. different sense—to treat-it ds a family. 
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arrangement declaring the existing right 
but not creating rights—fail on examina“ 
tion of the contents of the document itself. 
Therefore I entirely agree that the appeal 
should be allowed, the decision of the Dis- 
trict Judge set aside, and the decision of 
the Munsif restored. 
D. Appeal allowed. 


PN 


. CALCUTTA HIGH COURT 
Civil Appeal No. -672 of 1934 
February 13, 1936 ` 
<2 Nasm™ ALI, J. 
RAGHUMANI ROY AND ANOTHER 
—PLAINTIFFS—APPELLANTS- 
versus 
BIBHUTI BHUSAN ROY AND otagrs-— 
DEFENDANTS—RESPONDENTS 
Religious endowment—Alienation—Bhebait, when ; 
can permanently lease out land—Practice—Appellate 
Court reversing trial Court's finding—It must consi- 
der and discuss relevant evidence in the trial - 
Court, f si 
The authority ofa shebait is analogous to that of 
a manager of an infant heir. It can only be exer- 
cised rightly in a case of need or for “ the benefit of 
the estate.” The actual pressure on the. estate, the 
danger tobe averted, or the benetit to be conferred, 
aie the criteria to be regarded. He cannot grant 
perpetual lease of the debuttar property] except for 
the imperative legal necessity for the benefit of the 
estate, such as preseivation of the estate from ex- 
tinction, defence against hostile litigations affecting . 
the estate, protection of the estate or portions of it 
frcm injury or deterioraticn by inundation, in order 
to show imperative necessity compelling the shebatt . 
to grant a permanent lease at a fixed rent, it must 
be found that the entire amount raised as selami 
was necessary to meetthe actual pecuniary pressure 
on the estate. It must also be shown that the. 
amount actually required for meeting the pressing 
need of the estate could not be raised by a lease 
jor aterm or even in perpetuity at a variable 
rent. . i 
Where the Appellate Court reverses the findings of 
the trial Couit, it must discuss all the relevant 
evidence and give any reasons for its inability to 
agree with the trial Court in its conclusion on 
these facts which depended mostly onthe oral testi- 
mony ci certain witnesses whem the trial Court 
heaid and whom it had no opportunity of hear- 
ing, i 
©. A. Írom appellate decree of the 
Additional © Sub-Judge, Howrah, dated 
November 8, 1933. | 
Maetsra. Hira Lal Chakravarty end Dip-, 
endra Mohan Ghose, for the Appellants. 
Messrs. Gopendra Nath Das and Khé- 


- tindra Kumar Mitter, for the Respondents. 


Judgment—This is an appeal by the 
plaintiff in a suit for pcssession, damages 
and for mesne profits. The’ plaintiff's case, 
briefly stated, is as follows: The disputed 
land measuring about 1 bigha 15 cotids in 
area is the debuttar property of -Sri- Sri- 
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Sridhar Jiu Thakur of the Roys of Tajpur 
‘in the District of Howrah. The members 
ofthe Roy family are many and four elderly 
members of the four main®branches of the 
family, jointly look after the debuttar es- 
tate, and carry out litigations in respect 
of the same. Jf£.any property appertaining 
to the debutiar estate is to be leased out 
the managing shebaits obtain the consent 
of all the shebaits residing at Tajpur, and 
after publication of notice and announce- 
ment by beat of drum settle the same. One 
Golok Moira and his descendants were 
Chakran tenants of the disputed land 
under the debuttar estate. The family of 
the Moiras gradually became extinct and 
the last holder surrendered the land left the 
village. Tha land thereafter remained in 
the khas possession of the Thakur. Defend- 
ant No. 2 was temporarily entrusted with 
the supervision of the work of the gomasta 
‘of the debuttar property. Taking advant- 
‘age of his position he got a kabuliyat 
secretly executed by his own relation, de- 
fendant No.1, on Baisakh 8, 1336 B. S. in 
the name of defendants Nos. 3, 4 and 5 and 
the late Lalit Mohan Roy, the four manag- 
ing shebatis of the debuttar estate, without 
their consent and knowledge. 

The other shebatts including the plaintiffs 
were not aware of the settlement. The 
kabuliyat was registered on May 17, 1929. 
Defendant No. 2 thereafter erected tempo- 
rary hutson the disputed lend and is il- 
legally possessing the same. The rent fixed 
in the kabuliyat is a nominal rent and 
the term of the kabuliyat is indefinite. 
The plaintifis never accepted defendant 
No. las tenant; nor did they authorise 
the gomastha of the debuttar estate to grant 
dakhilas to him. Defendant No. 2 being 
himself a shebait acted, in breach of trust, 
in taking the kabuliyat in the name of 
defendant No.1. The kabuliyat is, there- 
fore, void. As the shebaits are numerous 
and asit is not possible toserve the sum- 
mons on all the shebaits, the suit has been 
brought by two of the shebaits on behalf of 
the Thakur, under the provisions of O. II, 
r. 8, Civil Procedure Code. The defence of 
‘defendants Nos. land 2 is as follows: The 
majority of the members of the Roy family 
do not reside at Tajpur. Asit is not possi- 
ble to obtain consent of all the shebaits 
in matters relating to the management of 
the debuttar estate the practice is to entrust 
one shebdit residing at Tajpur to look after 
the debuttar property. Before any debut- 
tar property is leased out, his duty is to 
consult all the shebaits residing at Tajpur 
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and to announce it by notice and heat of 
drum. The documents, however, are taken 
in the names of four parsons representing 
the four main branches of the Roy family. 
Golak and his descendants held the dis- 
puted land atamoney rent of Rs. 3. The 
land becamie khas after the extinction’ of 
Golak’s family and in spite of best efforts 
no tenant was available. At the time of 
the settlement of the disputed land one 
Ganesh was entrusted with the supervision 
of the debutiar estate. 8 

There was a pressing. need for money: for 
meeting the expenses of many litigations 
concerning the debuttar estate. ‘The 
shebaits repeatedly asked Ganesh to let 
out the land in kaimi right by taking selami, 
After consulting defendants Nos. 3 to 5 
and Lalit Mohan Roy and other shebatis 
residing at Tajpur, there was publication 
of notice and announcement by beat of 
drum about the intended settlement. Bi- 
bhuti Roy, sontof defendant No. 2, offered 
the highest bid, paid a selami of Rs. 201 
and took the bandobast ata rental of Rs. 5 
in the name of defendant No. 1; and in 
accordance with the practice a kabuliyat 
was taken in the name of ihe representa- 
tives of the four branches of the family: 
With the moneg obtained as selami Ganesh 
met the costs of the litigation relating to 
the debuttar property without any objec- 
tion from any of the shebaits. The settle- 
ment had thus benefited the debuttares« 
tate. Bibhuti was subsequently added as 
defendant No. 2 Ka. He filed a written 
statement supporting defendants Nos. 1 and 
2. The other defendants did not contest 
the suit. The findings of the trial Court 
are these : (1) No litigation - was pending 
at the time of the settlement. (2) There 
was no want of money. (3) The practice 
regarding the settlement of debuttar land 
was not followed at the time of settlement. 
(4) All the managing shebaits did not cón- 
sent tothe settlement. (No selami was paid, 
(6) The kabuliyat was taken secretly and the 
settlement was not at all bona fide. On 
these findings the suit was decréed by the 
trial Court. A 

Defendant No.2-Ka appealed to the lower 
Appellate Court. The -learned Additional 
Subordinate Judge who heard the appeal 
came to the conclusion that there was legal 
necessity for granting the permanent lease 
on the following facts : (1) Some rent suits 
were pending in which the deity was the 
plaintiff. (2) An execution case in which 
the deity was the ‘decree-holder was also 
pending. (3) Money was required for the 
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conduct of the above cases and the gomas- 
tha in charge of them was making repeated 
demands for money. (4) Less than one 
rupee was in the coffer of the deity. He 
also found thatthe selami was paid as al- 
leged by the defendants ; that the receipt 
ofthe selami was acknowledged by the 
four managing shebaits and nine other she- 
baits by Ex. G ; that the plaintiff was pre- 
sent at the time of the settlement and ihat 
he-was one of the intending lessees; that the 
plaintiff had failed to show that any other 
shebait was left out or not consulted that the 
procedure obtaining in the debuttar estate 
in making settlement of land was followed 
and thatthe entire body of shebaits re- 
siding at Tajpur for the time being made 
the settlement. He accordingly allowed the 
appeal end dismissed the suit “with costs. 
The plaintiffs appeal to this Court. 


The first contention of the learned Advo- 


cate for the appellant is that Ex.G is not 
admissible in evidence inasmuch as it is 
not registered in accordance with the pro- 
visions of the Registration Act. By s. 17 (0), 
Registration Act, a mnon-testamentary in- 
strument which acknowledges receipt of pay- 
ment of any consideration on account of 
creation, declaration, assignment, limitation 
or extinction of any such right, title or 
interest is compulsorily registrable. Exhibit 
‘Œ is a receipt which acknowledges receipt of 
Rs.. 201 as selami for a permanent lease of 
the disputed land. It, therefore, re- 
quired registration. It is, therefore, not 
admissible in evidence to prove that any 
consideration was paid as selami for the 
permanent lease alleged to have been 
granted by the shebaits. The next point 
urged by the learned Advocate for the ap- 
pellant is thaton the factsfound by the 
learned Judge the lease cannot be said 
to have been granted fcr legal necessily. 

“To create a new and fixed rent for all 
time to come, though adequate at the time, 
in lieu of giving the endowment the be- 
nefit of an augmentation of a variable rent, 
from time to time would be a breach of 
duty inashebait” Seethe case in Maka- 
rant Shibeswart Debia v. Mathura Nath 
(1) ¿t p. 275*. But there would be no 
breach of duty if the shebait is constrained 
to do sa by unavoidable necessity. The 
principle applies equally to agricultural 
lands and building sites in yillages: gee 
the case in Palaniappa Chetty v. Deinasi 


A) 18 MI A 270; 13 W R 18; 2 Suther 300; 2 


Sar. 528(P O). 
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Kamony Pandara (2). The authority of a 
shebatt is analogous to that of a manager 
of an infant heir. It can only be exercised 
rightly in a cafe of need or for “the benefit 
of the estate.” The actual pressure- on the 
eslate, the danger to be averted, or the 
benefit to be conferred,. are the criteria to 
be regarded: see the cases in Prasanna 
Kumari Debya v. Golab Chand Babu (8) - 
and Hanuman Pershad Pandey v. Babooee 
Munra Koonwaree (4). It is not possible 
to state precisely the meaning of the 
words “benefit tothe estate.” The reported 
cases show that preservation of the estate 
from extinction, defence against hostile liti- 
gations affecting the estate, protection of 
the estate or portions of it from injury or 
deterioration by inundation, have been taken 
as “for the benefit of the estate.” The 
shebait is not entitled to sell a debuttar 
land solely for the purpose of investing 
the sale proseeds for a larger income than 
what was being derived before. 

Again in order to show imperative ne- 
cessity compelling the shebait to grant a 
permanent lease at a fixed rent, it must be 
found that the entire amount raised as 
selami was necessary to meet the actual 
pecuniary pressure on theestate. It must 
also be shown that the amount actually 
required for meeting the pressing need of 
the estate could not be raised by a lease 
fora term or evenin perpetuity ata vari- 
able rent. The findings of the learned 
Judge donot show what was the amount 
which was actually necessary for meeting 
the costs of the litigation psnding at the 
time. It has not been found that there was 
no immediate prospect of getting sufficient 
money from the rents and profits of the 
debuttar estate and that unless money had 
been immediately raised, the rent suits and 
the execution case would have been dis- 
missed. There is also no finding to the 
effect that the actual amount necessary 
could not be raised by giving a lease for 
a term orin perpetuity with variable rent. 
The learned Judge, inmy opinion, did not 
correctly appreciate the real nature of the 
controversy between the parties on this 
point. | 

The last contention of the learned Ad. 


(2) 44 LA 117; 39 Ind. Cas. 722; AI R1917PO 
33: 40 M709: 21 OW N 729; 15 A LJ 485;1P L 
W 697; 33MLJ1; 19Bom. LR 567; 22M L T 
1, (isi?) MWN 507; 26 CL J153; 6L W 222 


). f 
(3) 21 A 145; 1: B L` R 450; 23 W H2533 
Suther 102; 3 Sar. 449 (P O). . . 

(4) 6 M IA 393; 18 W R81; 2 Suther 29;1 Sar. 


552 (P 0). 
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vocate for the appellant is that in reversing 
ihe findings of fact arrived at by the trial 
Court the learned Judge did not at all con- 
sider the reasons given by the trial Court 
and thathe did not at ell apply his mind 
to the evidence on which the trial Court 
had based its findings. This contention is 
well founded. As regards the question whe- 
ther the practice prevalent in connection 
with the granting of settlements was fol- 
lowed by the shebatis in the present case, 
the trial Court in a very careful judgment, 
after considering all the relevant evidence, 
came tothe conclusion that the practice 
was not followed. The learned Judge with- 
out adverting tothe reasons given by the 
trial Court and the evidence on which it 
relied, disposed of the matter in one solitary 
sentence with the words: “The procedure 
obtaining in debuitar estate of the plaintiff 
deity in making settlement of land was also 
followed in this case.” His findings on cther 
facts are not also satisfactory. He did not 
discuss all the relevant evidence and did 
not give any reasons for his inability to 
agree with the trial Court in its conclusion 
on these facts which depended mostly on 
the oral testimony of certain witnesses whom 
tke trial Court heard and whom he had 
no opportunity of hearing. In my judg- 
ment, there was no proper hearing of the 
appeal by the lower Appellate Court. The re- 
sult, therefore, is that this appeal is allowed, 
the judgment and decree of the lower Appel- 
late Court are set aside, and the case is 
sent back to that Court for a rehearing 
of the appeal in the light of the observations 
made above. Costs will abide the result. 
D. : Appeal allowed. 
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Provincial Small Cause Courts Act (IX of 1887), 

. s. 25—Suit against Secretary of State for damages 
in respect of consignment booked with roilway— 
Wilful neglect must be proved—Lower Court holding 
that no misconduct proved by mere fact that dam- 
age was caused by rain water coming through flaps 
of wagen— Interference in revision—Railway. 

In mw suit for damages against the Secretary of 
State, in respect of consignment booked with a 
Ratlway Company if the plaintiff fails to prove wilful 

: neglect, he equally fails to prove wilful migcon- 
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duct, which cannot be less than wilful neglect. The 
expression “wilful neglect” means that the act was 
done deliberately and intentionally and not by 
accident or inadvertence so that the mind of the 
person who does the act goes with it. Durga Dutta 
Shai Ram Firm v. Secretary of State (2), followed. 
Jamunadas Ramjas v. E. I. Ry. (1), not followed, 
8. I. Ry. Co., Ltd. v. Messrs. V. M. S. P. Brothers (3), 
distinguished. 

Where, therefore, there is no finding, nor is 
there any evidence cn which a finding could be based, 
that there was any omission on the part of the 
Railway to observe any prescribed precaution for 
the protection of the goods from risk cof damage by 
rain-water by which they are alleged to have been 
damaged and the lower Court holds that miscon- 
duct should not be inferred from the mere fact 
that damage was caused by the entry of water into 
the wagon between the hinges of the door-flaps, he 
cannot be said to have committed any error of law 
and the High Court will not interfere in revision 
under s. 25, Provincial Small Cause Courts Act. 


C. Revn. P. from an order of the Small 
Denes Sout Judge, Gaya, dated September 
8, 1935. 

Mr. U. N. Banerjee, for the Petitioner. 

Mr. Netai Chandra Ghosh, for the Oppo- 
site Party. i 

Order.—This application under s. 25, 
Small Cause Courts Act, arises out of a suit 
by the petitioner against the Secretary of 
State for damages in respect of two consign- 
ments, one of piece-goods and the other of 
rice, which reached their destination, a 
station on the E. I. Ry» ina damaged con- 
dition. The former consignment was on a 
contract with the G. I. P. Ry., which, how- 
ever, was not made a party to the suit, and 
the latter had been delivered to the E. I. Ry, 
In both cases the plaintiffs executed risk- 
notes freeing the railway from responsibili- 
ty for the condition in which the goods 
might be delivered to the consignee and 
for any loss arising from that cause except 
upon proof that such loss was due to mis- 
conduct on the part of servants of the rail- 
way administration. The damage was caus- 
ed by rain water and, as the roofs and 
sides of the wagons were found to have 
been water-tight, it wes presumed that 
rain-water must have forced ils way into the 
wagons through the crevices between the 
door flaps and the walls, The learned Judge 
who tried the suit held that damage caused 
in this manner could notin the circumstan- 
ces of the case be attributed to misconduct, 
With respect tothe first consignment he 
dismissed the suit also on the ground thas 
the G. I.P. Ry. had not been impleaded 
and ihe plaintiff had failed to prove that 
the damage had been caused while the 
goods were being conveyed on the E. I. 
Ry. It is contended that on behalf of the 
petitioner thatthe ‘nding with regard to 
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the responsibility ofthe E.I. Ry. is wrong. 
Mr. U.N. Benerjee appearing for ihe peti- 
tioner relied on Jamunadas Ramjas v. EF. 1. 
Ru. (1), in which a Single Judge of this 
Court took the view that failure to provide 
against such an ordinary contingency as 
rain-water forcing itself into the wagon and 
causing damage to grainin it amounts to 
misconduct. Jthas, however, been held in 
‘Durga Dutta Shri Ram Firm v. Secretary of 
‘State (2), by a Division Bench of this Court 
that if a plaintiff fails to prove wilful neg- 
lect, he equally failsto prove wilful mis- 
conduct, which cannot be less than wilful 
neglect, end that the expression “wilful 
neglect” méans that the act was done 
deliberately and intentionally and not by 
accident or inadvertence so that the. mind 
ofthe person who does the act goes 
with it. 

~ Mr. Banerjee relied also on the case of 
S. I. Ry. Co, Ltd. v. Messrs. V. M. 8S. P. 
Brothers (3), but that wasa casein which 
it was found. that there had been reckless 
carelessness on the part of the railway and 
‘deliberate omission to take reasonable care. 
Mr. Banerjee referred to another decision of 
a Single Judge of this Court in B. N. Ry. 
v. Janki Das Marwary (4), in which it was 
held that en unexplained and habitual 
failure to act in accordance with rules or 
standing orders obviously designed to pre- 
vent damege to goods by water amounts to 
misconduct on the part of railway adminis- 
tration. In the present case there is no 
finding, nor is there evidence on which a 
finding could be based, that there was any 
omission on the part of the railway toob- 
serve any prescribed precaution for the 
protection, of the goods from risk of damage 
by rain-water. No error of law has been com- 
mitted by the learned Judge in his finding 
that misconduct should not be inferred from 
the mere fact that damage was caused by 
the entry of water into the wagon between 
ihe hinges of the door-flaps. In this view 
of the matter itis not necessary to consider 
the other ground on which the suit was dis- 
missed with regard to one of the consign- 


ments. The application is accordingly 
dismissed with costs. Hearing fee two gold 
mohurs. 


D. Application dismissed. 
(1) A IR 1933 Pat. 630; 148 Ind. Cas. 396;6 R P 


454. 
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Pat. 283; Ind. Rul. (1930) Pat. 449; 9 Pat. 733. 

(3) 62'M LJ 573; 137 Ind. Cas. 881; A IR 1932 
Mad. 515; (1932) M W N 508; 35 L W 687; Ind. Rul. 
(1932) Mad. 466. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1583 of 1931 
February 6, 1936 
Kine ann K. S. Menon, JJ. 

T. D. KARUPANNA PILLAI— 
PLAINTIFF—APPELLANT 
versus 
F. W. HAUGHTAN—Dgerenpant , 
— RESPONDENT 

Madras District Municipalities Act (V of 1920), 
s. 350—Suit against Municipal Oficers—Necessity of 
notice--Act done with knowledge that it is not one 
authorised by Act—Whether ‘act done in pursuance of 
Act —Prosecution knowing that accused has not com- 
mitted any offence—Malice. ; 

An act which is done with the knowledge that ‘it 
is not authorised by the statute cannot be said to be- 
an act done in pursuance or execution or intended 
execution of the statute within the meaning of s. 350 
of the Madras District Municipalities Act and a 
notice under that section is not necessary before in- 
stituting a suit for damages against a Municipal 
Officer or servant in respect of such an act. 

Where the.Chairman of a Municipal Council prose- 
cuted accuncillor for non-payment of cart stand 
fees with the knowledge that such fees were payable 
to the contractor and not the Municipality and that 
the accused had not committed any offence under the 
Municipalities Act : h 

Held, that the prosecution must be deemed to hava 
been instituted maliciously and without reasonable 
and probable cause, even though the Chairman might 
have acted in the interest of the Municipality and 
not from private spite. Koti Reddi v Subbiah (1), 
distinguished, Scammell & Nephew, Ltd. v, Hurley 
(2), followed. 


_ §.C.A. against the decree of the Court 
of the “District Judge, Coimbatore, in 
‘Appeal Suit No. 412 of 1929, preferred 
against the decree of the Court of the 
Subordinate Judge of the Nilgiris, Ootaca- 
mund, in Original Suit No. 34 of 1929. 

Mr. S. Panchapakesa Sastri, for the Ap- 
pellant. h 

Mr. K. S. Champakesa Iyengar for Mr. 
T. M. Kasturi, for the Respondent. 

Pandrang Rao, J.—I find after hearing 
the arguments on both sides that this appeal 
raises a question of general importance on 
which there is no clear decision by any 
Indian High Court. 

The question arises outof s. 3500f the 
Madras District Municipalities Act which 
provides that notice should be given before 
a suit for damages or compensation is ine 
stituted against any Municipal Officer or 
servant “in respect of any act done in pur- 
suance or execution or intended execution - 
of this Act or any rule or by-law made under 
it’. The question put briefly is: whether, 
when any act is done with the knowledge 
that.it is not authorised by a statute, it 
can he said to be an act done in purstance 
or execution or intended execution of the 
statute. : , 
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In this case it is admitted by the de- 
fendant who was the Chairman of the 
Municipal Council, Coonoor, that he knew at 
the time he prosecuted the péaintiff who was 
a councillor of the same Municipal Council, 
for non-payment of cart stand fees that these 
cart stand fees were not payable to the 
Municipality. The dues were really pay- 
able to the contractor to whom the right of 
collecting cart-stand fees had been granted 
by. the Municipal Council, viz., one Fakeer 
Mohammed, and neither the Council nor 
the. Chairman was legally bound in any 
way to assist the contractor inthe collec- 
tion of amounts due to him. In any case 
the amounts due to the contractor cannot 
be said tobe amounts due to the Munici- 
pality, andit was on this ground that the 
prosecution which was launched against 
the plaintiff by the defendant in 1927 próv- 
ed a failure, the Bench whichheard the 
case being of cpinion that the Municipal 
Council had no right to prosecute the 
plaintiff in respect of amounts due to its 
contractor. 

The Full Bench decision in Kotti Reddi v. 
Subbiah (1) lays down that a Public Officer 
even when he has acted mala fide in the 
discharge of his duties is entitled to 
notice under s. 800f the Code of Civil 
Procedure. The words used in that sec- 
tion are “any act purporting to be done 
by such Public Officer in his official capa- 
city.” These words have, however, been 
described as being somewhat wider in 


significance than the words found ‘ins. 350-. 


of.the Madras District Municipalities Act. 
On the other hand, the same words as are 
found in 8.350 of the Madras District 
Municipalities Act are foundin the Eng- 
lish Act of 1893 andithas been held in 
more than one English case that they would 
not include acts done without authority 
and with the knowledge that they were 
without . authority—vide, Scammell & 
Nephew, Ltd. v. Hurley (2), and the cases 
quoted therein. 

It, therefore, appears to me that this 
question is one of some difficulty, and as 
itis of general importance and. likely to 
arise in future also, I am of opinion that it 
is desirable that it should be decided by 
a. Bench. The appeal should, therefore, 
be posted before a Bench. 

. This Second Appeal coming on for final 


(1) 41M 722; 46 Ind. Cas 86; 7 L W 586; 34 M 
LJ 484; 23 M L T 357; (1918) M W N 414 

(2) (1929) 1 K B 419; 98 LJ K B98; 140 L T 236; 
A 99; 27 LU R 53; 73 S J Ir; 46TL R 
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hearing this day the Court (King and K. S. 
Menon, JJ.) delivered the following 

Judgment.—The appellant inthis second 
appeal wasa member of the Municipal 
Council, Coonoor, The Council had farm- 
ed out the right to collect fees on cart- 
stands in Coonoor to one Fakéer Moham- 
med, and it appears that the appellant re- 
fused to pay lakeer Mohammed certain 
fees which were demanded by him. Fakeer 
Mohammed took the matter to the respond- 
ent who was then the Chairman of the- 
Coonoor Municipality and after exhausting 
every attempt to induce the appellant to 


. pay the fees to Fakeer Mohammed, the res- 


pondent finally prosecuted him before 

the Bench Magistrate of Coonoor nnder 

Sch. IV. r. 80, sub-r. 2 read with s. 344 of 

the Madras District Municipalities Act, 

The Bench Court acquitted the appellant 

onthe ground that the fees were due not 

to the Council but to the contractor and, 

therefore, s. 344 of the Act didnot apply. 

The appellant thereupon filed a suit against 

the Chairman (respondent) for damages for - 
malicious prosecution in the Court of the 

Subordinate Judge, Nilgiris. The Subordi- - 
nate Judge held that the prosecution was 

malicious and overruled the objections reis- 

ed by the Chairman that under s. 350 of 

the Act he hadnot been given the re-- 
quisite notice before the institution of the 

suit. Damages were awarded to the extent - 
of Rs. 200. Upon appeal the learned 

District Judge of Coimbatore reversed both 

these findings and he held that the prosecu- 

in- 

stituted without reasonable or probable 

cause and also that under s.350 the suit- 
would not lie as no notice was given to 

the Chairman. The appellant has again 

brought up these two issuesin this second 
appeal. 

Section 350 which leys down the condi- 
tions under which notice is requisite, runs 
as follows, omitting all the unnecessary 


words. 

“No suit for damages shall be instituted against 
any Municipal Officer in respect of any act done 
jn pursuance or execution or intended execution of 
this Act or any rule, by-law, regulation or order 
made under it.” 


In support of the appeal we have been 
referred to an English decision reported in 
Scammell & Nephew, Lid. v. Hurley (2), 
That is adecision in which there came 
for considetation a clause in the Public 
Authorities Protection Act which is drafted 
in exactly the same way as the material 
clause in s. 350 of the District Municipali- 
ties Act and in discussing that. clause 
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quotation was made from a judgment of 
Blackburn, J., delivered in Selmes V. Judge 
(3) in which that learned Judge says: 

“L agree that if a persen knows that he has not 
under a statute authority to do a certain thing, 
and yet intentionally does that thing, he cannot 
shelter himself by pretending that the thing was 
done with intent to carry out that Statute.” 

Now the respondent in his own evidence 
in the suit now in question has admit- 
ted that he knew that s. 3844 did not 
authorise him to prosecute the appeliant. 
It is found no doubt by the learned District 
Judge that in the ordinary sense of the 
word there was no malice and that the 
motives of the respondent were good. 
But it is perfectly clear from his own evi- 
dence, and it cannot be challenged, that 
the respondent was definitely aware that 
in filing this complaint he was doing some- 
thing which the Act did not permit him to 
do. Itseems tous then that the dictum of 
Blackburn, J, must be takento apply to 
the facts of this case, and thatit is impos- 
sible for the respondent to argue with any 
hope of success that in authorising a prose- 
cution which he knew he was not permitted 
to authorise, he was intending to execute any 
porticn of the District Municipalities Act. 
It is impossible that any one can intend to 
doa thing which he knows he isnot doing. 
As: against this, however, we have been 
referred on behalf of the respondent to a 
ruling reported in Koti Reddi v. Subbiah 
(1). In that case a public officer was held 
to be entitled to notice of a suit under s. 80 
of the Civil Prozedure Code, even though 
in the discharge of his duties he had act- 
ed mala fide. This is no doubt a good 
authority for s. 80 of the Civil Procedure 
Code. But the words ‘purporting to 
be done’ in s.80 of the Civil Procedure 
Gode are not the same words as are found 
in s. 350 of the District Municipalities Act. 
Of the two learned Judges who decided 
Koti Reddi v. Subbiah (1), Wallis, C. J., 
definitely says that the words “done or in- 
tended to be done under the provisions of 
this Act”, which are practically the same 
as “done in pursuance or execution or in- 
tended execution of this Act”, are narrower 
than the words “purporting to be done.” 
Sadasiva Aiyar, J., definitely stated that it 
confuses the mind to attempt to interpret 
the meaning of the words “purporting to 
be done” by reference to the English deci- 
sion which deal with such phrase as “done 
in execution or intended execution of his 
office." As the two learned Judges who 
decided Koti Reddi v. Subbiah (1) have 


(8) 187) 6 Q B 724. 
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been at pains io point out the distinction 
between the words they were interpreting 
and words identical with or similar to the 
words which wceehave now to interpret, it is 
obvious that Koti Reddi v. Subbiah 
(i) can be no authority against the ruling to 
which we have been referred in which 
Blackburn, J., says that itis impossible for 
any one to intend what he knows he is not 
doing. The result is that in our opinion 
s. 350 cannot apply to the facts of the pre- 
sent case. No notice was, therefore, neces- 
sary and the suit cannot be dismissed on 
this ground, 

The next point is whether this prose- 
cution is malicious. The facts which we 
have already discussed, we think, prove that 
the prosecution must in law be deemed to 
be malicious. Whatis the situation here ? 
The situation reduced to its simplest term 
is this, thatthe Chairman knew that the 
appellant had committed no offence and ` 
that in spite of that knowledge he decided 
to prosecute him. His motive for doing so 
may have been not to gratify a personal 
spite but to promote what. he thought the 
best interests of the Municipality. But-the 
fact remains that he prosecuted a person 
who, he knew, was not guilty of any offence. 
That being the case it seemsto us clear 
that there cannot have been any reasonable 
or probable cause for the prosecution, and 
whatever his motive may have been, to have 
embarked upon a prosecution of this kind 
withoutreasonable or probable cause must 
amount to malice in law. 

We, therefore, hold that on both the 
grounds the decree of the learned District 
Judge must be set aside and that the suit 
is Competent and must succeed. 

final argument was addressed to us 
with regard to the quanium of damages; 
Rs. 200, as already stated, has been awarded 
as damagesto the appellant. There is a 
finding that the” ectuəl expenses which he 
has incurred in defending himself from . 
this prosecution amount to Rs. 100 and 
the learned Subordinate Judge has also 
given details to show what standing in life. 
the appallantoceupies. We think that in 
the circumstances. the sum of Rs. 200 is 
the appropriate sum to be fixed for 
damages and we see no sufficient reason to 


interfere withit. 


In the result, this appeal is allowed with 
costs throughout and the decree of the 
learned Subordinate Judge is restored. 

A. Appeal allowêd. 
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BARE LAL KANDARP NATH SAH DEO 
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Deed—Construction — Question does not depend on 
use of any particular term—Lease termed ‘bemiadi 
thica patta’, held after consideration of other terms to 
be permanent lease —Evidence— Ambiguity, not latent 
—Construction —Question of fact when can be availed 

of —Presumption — Long enjoyment of proprietary 
* ight—Presumption of lawful origin—Held on facts 
that grant should be presumed for legal necessity ~ 
Civil Procedure Code (Act V of 1908), s. 1009—Legal 
necessity, if a question of fact. 

In construing a deed the question depends not so 
much upon the use of the term but the proper con- 
struction of the deed to which the term is applied, 
and therefore the use of the word does not necessarily 
conclude the matter. [p. 798, col. 2.) 

Where in a deed of lease besides the use of the 
expression “bemiadt thisa patia” the lease is 
granted to the lessee and his heirs, and they are to 
pay rent of Rs. 8 tothe lessor and to his disciples, 
and the rent payable is Rs. 3 per annum which 
is referred to as “a fixed rent more than which I shall 
not demand,” the lease permitting the lessee not only 
to enjoy the property himself in any manner he 
thinks proper by holding it in direct possession, by 
planting orchards, cultivating it, building houses 
but also to let to tenants as he thinks fit, the lease is 
a permanent lease. Kangali Charan v. Surja Narain 
Sah (2), Janki Nath Roy v Dinanath Kundu (3) and 
Forbes v. Hanuman Bhagat (9), followed. Parshan 
Kuer v. Tulsi Kuer (1) and Kailaspati Chowdhury 
a cael Chowdhury (8), not followed, [p. 802, 
col. 2, ` 

The mere fact that there is ambiguity or difficulty, 
not being a latent ambiguity, would not entitle the 
Judge to consider these questions. But if, there is 
no expression in the document itself which, properly 
construed, would entitle the Court to come to any 
conclusion with regaid to the matter, then the ques- 
tions of fact are certainly open to him to consider in 
coming toa conclusion with regard to the matter. 
[p. 799, col. 1.] 

Per Wort, J., Rowland, J., contra.—The presump- 
tion of a lawful origin in support of proprietary 
rights, long and quietly enjoyed, is not a branch of 
law of the evidence but a piesumption arising in law 
in the absence of evidence. [p. €01, col, 1. 

Where there isno fact established directly con- 
nected with the question of necessity of a grant and 
the defendant having adduced no evidence in support 
of his argument, that the grant was within the 
competence of the grantor and also where the grant 
has been challenged after a long lapse oftime, the 
Judge in the circumstances is entitled to assume 
that the grant wag lawfully and not unlawfully made 
in the sense that it was a grant made for legal 
necessity. The question cf legal necessity is one of 
fact. [ibid] 

O. A. from appellate decree of the Judicial 
Commissioner, Chota Nagpur, dated Novem- 
ber 17, 1931. 
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Messrs. G. S. Prasad and Rai Parasnath, 
for the Respondent. 

Wort, J.—If it is remembered in this 
case that we are dealing with an appellate 
judgment, the difficulties said to arise in 
my judgment disappear, as the only matters 
within the competence of this Court are 
questions of law. I do not propose to 
state in as great detail, es has been stated 
in the Court below the facts, but merely 
to give the relevant points in order to 
indicate the. questions of law which arise 
in this appeal. It isthe plaintifi’s appeal 
the plaintiff's action in. ejectment having 
been dismissed by the learned Judicial 
Commissioner of Chota Nagpur. His case 
wes based on a notice to quit atthe end 
of tke agricultural year. Apparently the 
plaintiff's view of the lease, which was 
the subject-matter of this action was that 
it wasa tenancy from yeario year, and 
that has been emphasised by Mr. De, who 
appears on behalf of the appellant, in the 
course of his argument. The lease waa 
granted sixty-one years before the com- 
mencement of the ection. The subject- 
matter of the lease wasa piece of land 
granted to the math many years ago by 
the ancestor of the defendant. The lease 
was dated 1924 Sambat, that is 1867, and 
was made to the predecessors-in-title of the 
defendant at Rs. 3 per annum. 


The questions which arose in the aclion 
were, first, what was the nature of the lease, 
whether it was a permanent lease or 
lease from year to year; secondly, whether 
the lease was within the powers of the 
grantor; and thirdly (a question which has 
been raised for the first time in this Court) 
whether in any eyent,as Mr. De contends, 
the plaintiff was entitled to eject the de- 
fendant, the defendant having (so it is 
alleged) repudiated the title of the grantor. 
The last point is based on the contention 
that in some other proceedings and in 
this case in the written statement the de- 
fendant denied the original grant to the 
math and, therefore, repudiated the title of 
the grantor. The question as to the con- 
struction to be placed upon the lease 
raises two points. The first matter upon 
which the appellant relied was the fact 
thatthe lease was described as a thica 
bemiadi. ‘“Bemiadi,” I am informed, is an 
expression which means ‘without term’. It 
is contended, therefore, by Mr. De that 
this lease cannot be described as a per- 
manent lease but merely as creating a 
tenancy-at-will. It will be seen from what 
I have already said that that argument 


. 
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runs couriterto the statement in the plaint 
itself and the argument which has been 
addressed tous. It is impossible to apply 
the term ‘bemiadi’ to alease from year to 
year. A. lease from year to yearjsa lease 
with a term. But apart from that, the 
appellant relied upon. certain decisions of 
this Court, being the decision in Par- 
shan Kuer v. Tulsi Kuer (1), a decision 
very strongly in favour of Mr. Des con- 
tention having regard to the fact that the 
leas: there was not only a lease of the sur- 
face but also of the mineral rights. The 
lease there, was ‘bemiadi’, but the learned 
Judges deciding that case came to the 
conclusion that in spite of the grant of 
the mineral rights as well as the surface 
rights, the expression ‘bemiadi’ led to the 
conclusion that it was not a permanent 
right as contended for by the tenant-de-~ 
fendant. 

This case was distinguished in Kangali 

Charan V. Surja Narain Sah (2). But Mr. 
De contends that it is the duty of the Court 
to choose between these two decisions. 
The duty of the Court in circumstances of 
this kind is to endeavour, if it is possible 
to reconcile the two decisions which on a 
casual reading, might beheld to be con- 
flicting. Coutts and Macpherson, JJ., de- 
ciding the later case made this observa- 
tion: 
. “The learned Vakil for the appellant on the 
authority of Parshan Kuer v. Tulsi Kuer (1), con- 
tended that a permanent tenure cannot be created 
by a bemiadi patta. This contention, however, is 
by no means supported by the judgment referred to. 
In that case what happened was that the defend- 
ant pleaded that as the patta was a  bemiiad 
one, it created a permanent right, but the 
learned Judges held that a bemiadt patta or lease 
ae aterm, didnot necessarily create such a 
righs. 

The view of the matter, viz. that the 
use of the expression does not necessarily 
conclude the matter, is supported by the 
‘decision of their Lordships of the Judicial 
Committee of the Privy Councilin Janki 
Nath Roy v. Dinanath Kundu (3). There, 
Lord Russell of Killowen in deliveirng the 
opinion of the Judicial Committce, said 
that: 

_ “The question cannot be resolved by reference only 
tothe use and meaning of the word ‘bemiadi’ but 
should be determined after consideration of all the 
provisions of thekabuliyat, by which the rights of 
the parties are defined.” 

(1) 2PLJ 180; 39 Ind. Cas, 658; A I R1917 Pat. 
46;1 PL W 447; (1918) Pat. 11. Ñ 
- (2) 6 P LJ 687; 65 Ind. Cas. 303; A I R1922 Pat: 
161; (1922) Pat. 90. 


(3) 35 0 W N 982; 133 Ind. Cas. 73% AIR 1931 


P C 207; 54 C L J412; Ind. Rul, 


(1931) P C 268; 61 M 
LJL THe oO. KA 
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As Ihave said, thé view there express- 
ed, in my judgment, quite clearly supports 
what the learned Judges, deciding Kangali 
Charan’s case (2), considered to be the true 
view of the matter, namely that the question 
depends not so “much upon the use of ithe 
term but the proper construction of the 
deed to which the term is applied, and, 
therefore, the use of the word does not 
necessarily conclude the matter. In this 
case there are provisions in the lease itself 
which are of material assistance in coming 
to the conclusion onthe matter at issue. 
The lease provided: . 

“The said Missir (or grantee) should remain in 
possession and occupation of the same and he and bis 
heirs shall pay Rs.3 to meandto my disciples and’ 
remain in possession and occupation of the land and 
tenants and make such settlement as deemed pro- 
per.” 4 

The statement: The said Missir should 
remain in possession and occupation. . 4 
and he and his heirs” is not without sig- 
nificance, although it might be said, and 
indeed has been argued in this case, that 
it merely indicates that the heirs after 
the death ofthe grantee are entitled to. 
remain in possession; in other words, the 
grant is a heritable one but not necessarily 
a permanent one. But the view advocated 
by the defendant-respondent in this case 
is supporied by the other words coming 
immediately after the ones to which I 
have referred, the words being ‘‘shall pay 
Rs.3 to me and my disciples’. They . 
clearly signify, in my judgment, that the 
lease should ‘subsist after the death of the 
grantor, and, ‘therefore, in my. opinion, is. 
a permanent lease. This is borne by the 
other clause which I have already read. 
“and make such settlement as deemed, 
proper,” etc. The learned Judicial Com- 
missioner has relied upon the provisions. 
of ‘the lease itself and also upon a’ number 
of other circumstances in coming to the 
conclusion that the lease was a permanent 
one. He finds first, that the evidence. 
establishes the fact that the land has 
been built upon, although built upon by 
the sub-tenants. The land as I have indi- 
cated had been let out tosub-tenants and 
that fact, far from being in favour ofthe 
appellant, is very strongly against him 
(the plaintiff) and that for the reasons 
given by the learned Judicial Commis- 
sioner. He points out thatthe land being 
built upon by the sub-tenants, one of the 
Plaintiff's witnesses admits that Gopal 
Missir had authority to settle the “land 
with tenants; and, in any event, in {his 
case there was no evidence or suggestion: 
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in fact that the sub-letting was in any way 
objected to by-the.grantor. The learned 
Judicial Commissioner in this connection 
states: 

“This oc... would certainly indicate that the de- 
fendant’s lease was of a permanengnature for build- 
ing purposes.” 

The further fact upon which the learned 
Judicial Commissioner relies is that the 
grantee that is to say (the lessee) and 
his successor were left in undisturbed 
possession ofthe land for about sixty years. 
Now it might be said -that the learned 
Judicial Commissioner had no jurisdiction 
to. consider questions of fact to assist him 
in coming toa. decision as to what was 
the proper construction of the deed. The 
mere fact that there was ambiguity or 
‘difficulty, not being a latent ambiguily, 
would not entitle the Judge to consider 
these questions. But if, as might he 
argued in this case, there was no expres- 
sion inthe document itself which properly 
construed would entitle the Court to come 
to any conclusion with regard to the 
‘matter, then the questions of fact which 
the learned Judge in the Court below dis- 


‘cussed were certainly open to him to con-. 


sider incoming to a: conclusion with 
regard to the matter. But the point in my 
judgment does not arise for the reason 
that, in thé view I take, the lease purport- 
ed to bea lease of a permanent charac- 
„ter. This leads me to the question pleaded 
in para. 5 ofthe plaint to the effect:, 
“Besides a temporary lease, Manohar Dasji (the 
original grantor) was not competent enough to make 
‘such a settlement.” ni 
Now the point arisesin these circum- 
‘stances: Para.5 of the plaint could not 
possibly be said to be insufficient to 
raise the question of necessity. In any 
event, so.farit was a matter to be proved, 
the onus was on the defendant to establish 
‘that the circumstances were such as to 
entitle the original grantor to grant a 
permanent lease; in other words, it was 
either for the benefit of the math or for 
‘legal necessity. The matter was not dis- 
cussed in the trial Court but a reference 
was made to -an authority, from which 
fact it has been argued that the question 
was raised.. But there is certainly no de- 


cision on the question by the trial 
Judge, the trial Judge having given 
the plaintiff a decree in a modified 


form, Jn appeal the matter appears to have 
been argued before the learned Judicial 
Commissioner who dealt with ib on the 
assumption that evidence was not called 
by eitheir side on the question, But the 
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learned Judicial Commissioner has stated 
certain facts, and relying upon a decision 
of the Privy Council has presumed that 
there was legal necessity. It is important 
to notice the words used by the Judicial 
Commissioner. Dealing with the point he 
says : . 

“However he (the grantor) can do so for legal 
necessity. In the present case the number of years 
that has elapsed since the date of the lease ren- 
ders itimpossible for the defendant to prove what 
were thecircumstances which led to the lease being 
granted.” , 

Then, quoting an authority and having 
considered the circumstances of the present 
case, he goes on to say: 

“I am prepared to hold that Mahant Manohar 
Das granted the lease for legal necessity, and 
that the present successor of the original lessee 
is not liable to be ejected.” | 

Reliance for this finding 
the decision in Magniram Sitaram v, 
Kasturbhai Manibhai (4). There, Lord 
Buckmaster, delivering the opinion of 
their Lordships of the Judicial 
Committee of the Privy Council, relied 
upon and earlier decision reported in 
Chockalingham Pillai yv. Mayandi Chettiar 
(5), and stated that the disability of a 
shebait ofa Hindu deity to make a per- 
manent grant of endowed property is not 
absolute meaning thereby, as I understand 
the learned Law Lord, that if legal ne- 
cessity is established the grant would be 
valid. Inreferring to Chockalingham Pillai 
v. Mayandi Chettiar (5),, Lord Buckmaster 
makes this statement : 

“In that casa it was pointed out that although 
the manager forthe time being had no power to 
make a permanent alienation of temple property in 
the absence of proved necessity for the alienation 
yet the long lapse oftime between the alienation 
and. the challenge of its validity is a circumstance 
which enables the Court to assume that the original 
grant was made in exercise of that extended 
power ” 
and then observes, as regards the facts of 
the “case before him : 

“At a lapse of 100 years when every party to the 
original transaction has passed away, and it 
becomes completely impossible to ascertain ‘what 
were the circumstances which caused the original 
grant to be made, itis only following the policy 
which the Courts always adopt of securing as far 
ag possible quiet possession to people who are in 
apparent lawtul holding of an estate to assume that 
the grant was lawfully and not unlawfully made.” 

Now the only distinguishing feature 
between that case and the case 
which we have before us is, as 
pointed out by Mr. De in the course of 


(4)49 I A 54; 66 Ind, Cas. 162; A 1 R 1922 PO 163: 
48B 481; 26 O W N 473,42 M L J 501;30 M LT 268; 
20 A L J 371; 350 L J421; 2 Bom, L R 584; 1922 
MWNGSI9 O. 

(5) 19M 485; 0M L J 247, 
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his argument, that there 100 years had 
elapsed, and it is quite obvious that no 


one who had any connection with the ori- 
ginal transaction could be called to prove 
the circumstances under which it was car- 
ried out, whereas in this case the period 
between the lease and when the action 
was brought under the lease was only 61 
years. And Mr.De contends that, had 
the question been raised as a question of 
fact in the sense that all the parties called 
evidence to establish their respective cases 
or had the defendant pleaded the matter 
definitely in his written statement, he 
might have been ina position to have 
called evidence to show the circumstances 
under which the transaction was carried 


out. Inmy judgment there can be no 
doubt about this point. If the facts of 
the case were opento this Court, the 


conclusion at which it might have arrived 
might be different from that at which the 
learned Judge inthe Court below has 
come; but we are, as I pointed out at the 
commencement of this judgment, concerned 
only with questions oflaw. The question 
of legal necessity is a question of fact ; 
and the learned Judge in the Court below 
has disposed of it by applying a principle 
of law tothe proved facts of the case. I 
have already referred to the matters relied 
upon by the learned Judicial Commis- 
sioner in coming to his conclusion on one 
part of the case, such as, the sub-leases, 
the building by the  sub-lessees and no 
disturbance by the grantor and if is on 
those circumstances and the other to which 
Ihave in detail referred, that the learned 
Judicial Commissioner says : 

“However considering the circumstances of ths 
present case I am prepared to hold that the Mahanth 
Manohar Das granted tne lease for legal necessity 
and that the present successor of the original lessee 
is not liable to be ejected.’ 

Now, it is true that there is a distin- 
guishing feature, namely, the difference 
between. the period of years lapsing from 
the date of lease to the date of the action 
in the Privy Council decision and’ this 
case ; but the question we have to deter- 
mine isnot whether we should presume 
legal necessity in the case, but whether 
the learned Judicial Commissioner has 
misdirected himself in law in applying 
this principle tothe particular facts of the 
present case. That in my judgment, is the 
only question open tothis Court. It might 
be said that, as the defendant did not raise 
the case in his written statement, the 
matter was left open, but that is an argu- 
ment which is not open to the appellant 


at 
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jn this case because he has in the first 
instance depended upon his allegation in 
the plaint contained in para. 5 to the effect 
that the grant was beyond the competence 
ofthe grantor. The point has been raised 
and the only Guestion which the learned 
Judge inthe Court below was entitled to 
or could under any circumstances, decide 
wes whether on the facts the defendant 
had established that there was legal neces- 
sity ; in other words, whether the grant 
being a permanent one was within the 
competence of the grantor. It is impossi- 
ble, therefore, to contend that this matter 
could be left open, first for the reason that’ 
the lease has been found to be permanent, 
and secondly, by reason of the .fact that 
the learned Judicial Commissioner has 
dealt with it and come to a conelusion 
thereon. ae 
Now, was it open to the learned Judicial 
Commissioner to apply this principle ? In, 
this connection the decision of their Lord-, 
ships of the Privy Council in Muhammad 
Mnzaffar-Al-Musavi_y. Jabeda Khatun (6); 
is important. Mr. De contends, and rightly 


.60 that än that case the Privy Council was 


considering whether in the absence of 
evidence of the grant itself a grant could - 
be presumed, and it might be supposed 
that the principle applied in the case re- 
ported in Magniram Sitaram v. Kasturbhai 
Manibhai (4), had no reference’ to the 
particular matter which was before their 
Lordships of the Privy Council in Muham- 
mad Muzaffar-Ali Musavi v. Jabe da Khatun 
(6). But on an analysis of the judgment, it is 
obyious that that argument cannot be sup- 
ported. In considering the question, Vis- 
count Sumner makes this statement : 


“This question (that is to say, the principal 
which was sought tobe applied in that particular 


` case) was dealt with by their Lordships’ Board'in 


Magniram Sitaram v. Kasturbhat Manibhai(4)."° < ` 

Then his Lordship proceeds ` to discuss 
that case and the authorities upon which 
that case depended and then makes this 
observation : 

“The quéstion then is whether this decision ap- 
plies inthe present cass or whether any ground 
existson which it can be properly distinguisned ” 

And then, towards the end of the judg- 
ment states : 

“In principle the cases are in 
logous.” é 

In other words, their Lordships were ap- 
plying the principle stated in Magniram 
Sitaram v. Kasturbhai Manibhai (4), that 


(8) 57 I A 125; 123 Ind-C2s. 722; AIR 1930 PO 
103; 57 © 1293; Ind. Rul. (1930) P C 210; (1930) AL J 
377; 32 Bom. L R 633; 51C LJ 345; 58 M led 64; 32 
LW 28 (P O). 
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it was proper to assume that the grant 
was lawful and not unlawful. The impor- 
tance of ihe decision of the Privy Council 
is this that: 

“The presumption of a lawful origin in support of 
proprietary rights long and quietly enjoyed is not 
a branch of law of the evidence but a presumption 
arising in law intheabsence of evidence,” 


The relevance of that authority to the 
facts of this case is this: that there being 
no fact established directly connected with 
the question of necessity and the defendant 
having adduced no evidence in support of 
his argument, that the grantwas with- 
in the competence of the grantor whether 
the learned Judge in the circumstances 
might be entitled to assumethat the grant 
was lawfully and not unlawfully made in 
the sense that it was a grant made for 
legal necessity. It is not to be forgotten 
that thé -e se, in which the princip.e was 
laid down, was the caseof a grant by a 

_ shebait and the question was whether it was 
“made for legal necessity. I might add on 

- this point that the case in Magniram Sita- 
ram V. Kasturbhai Manibhai (4), has-"been 
sought to be distinguished on the footing 
that there wasa statement by Lord Buck- 
master in the course «fhis judgment to 
this effest : 

“Tt certainly is not plain thatthe original lease 
in 1824 was made by anybody in the position of 
a shebait at all because the note is given to the 
widow of,the original grantee, and although it 
might have been fair to assume that the original 
grantee was intended to hold as a shebait even if 
the widow could hold the offices, it was not in 
virtue of that capacity that she granted the lease.” 

But if this had been the fact, in other 
words, ifthe case had ended there and 
had been decided on the assumption that 
the grant was not made by a siebait the 
further discussion as to the presumption 
of legal necessity would be quite unneces- 
“gary but, in the state of uncertainty as 
to whether the grant was made by the 
widow or shebait the discussion became 
necessary and the question was decided 
in the manner which I have stated 
in some, detail. In my opinion: the only 
matter: that is open to us here isto say 
whether, ag a matter of law, the learned 
Judicial Commissioner has misdirected bim- 
self in presuming that there .was legal 
necessity; and, in my opinion, it cannot 
be said that there was any misdirection 
merely by reason of 
difference between the two cases was. a 
difference in lapse of*years between the 
date of the grant and the time when ac- 
tion was brought. The only other question 
is the question of whether the plaintiff 
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is now entitled in this action to rely upon 
the repudiation by the defendant-tenant 
of the landlord’s title. We are asked to 
say thet the facts are obvious; we are 
asked by Mr. De to look at two judgments 
in certain rent suits in which it is stated 
‘that the defendant-tenant had repudiated 
the title of the landlord. As to that point 
all that need be said is that this is a 
question cf fact which was not raised in 
the case, the case in no way depended 
upon it and it would be beyond my 
jurisdiction to decide this question. Mr. 
De then falls back on the repudiation 
said to have been made in the written 
statement. To that there is one reply that 
is given in Maharaja of Jatpore V. 
Rukmini Pattamahadevi (7). The case 
there was a case in which the plaintiff 
sought possession based upon a repudia- 
tion of his title by the defendant. Lord 
Phillimore, in delivering the opinica of 
their Lordships of the Judicial Committee 
of the Privy Council, had said that the 
matter was governed by justice, equity and 
good conscience, ii A 

“and the rules of English Law asto forfziture 
of tenancy may be held and have been held t> 
be consonant with thes principles and to be a- 
plicable to India; 
and then went on to say: : 

“The qualification that the denial must be in 
clear and unmistakable terms has not unfrequently 
been applied by the Courts in India.” 

Their Lordships then, having quoted 
authorities, make this statement: 

“Counsəl for the respondent contended that she 
was entitled to the benefit of these rulings and 
that in this case there was ny such clear and un- 
mistakable denial. Whether this be so or not, their 
Lordships do not find it nécessary to decide for 
the following reasons: (1) There is here no denial 
by matter of record before the present suit was 
iastituted, Denial in the suit will not work a 
forfeiture of which advantage can be taken in 
that suit because forfeiture must be accrued before 
the suit was instituted.” 

That in my judgment is a complete 
answer to the point. For reasons which 
1 have somewhat elaborately stated, 1 am 
of opinion that the appeal fails and it 
must be dismissed with costs. 

Rowland, J.—The suit out of which 
this second appeal arises was a suit in 
ejectment brought by Sri Darbar Saheb, 
through Mahunt Gyan Prakash Das, pray- 
ing to eject a tenant from the property 
held by him on a lease granted by a 
predecessor of the present Mahunt on an 
annual rent of Rs. 3. In the plaint it 

593: 50 Ind, Cag 631; A1R1919P Cj 
w aT 36M LJ 543; 290 L J528; 2h 
Bom, L R 655; (1019) M W N 27]; 23 O W N 889; 26 M 
L d 16; 10 L W 381 (PC). 
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was alleged that this lease was a lesse 
from year to year terminable on giving 
notice to. quit, and terminated by giving 
such notice. Several defences were taken. 
The contesting defendent, who happens 
to be the superior landlord, denied that 
the property had ever been granted to the 
Darbar Saheb or to the predecessor of 
the present Mahunt, and by him sub-let 
fo the predecessor of the present defen- 
dant; thatisto say, the title of the plain- 


tiff and the relation of landlord and tenant- 


was flatly repudiated. Altarnatively the 
defendant contended that assuming that 
the property had been Jet by Mahunt 
Manohar Das to Pandit Gopal Misra as 
alleged, the plaintiff had no right to 
cancel the lease or delermine it, the lease 
being permanent. 

_ The Courts below concurred in affirm- 
ing. the plaintiff's title to the property and 
the existence of the lease and the fact 
that the defendant was holding under it. 
The Subordinate Judge examined the 
lease and held that it was never intended 
to create à permanent tenancy, and that 
the plaintiff, was entitled to resume the 
property. He gave tke plaintiff a decree. 
On appeal tke Judicial Commissioner 
reversed the finding-es to the nature of 
‘the lease, holding that it was a perma- 
nent lease. That finding, if correct, was 
sufficient: for the disposal of the suit. But 
two other matters have been argued be- 
fore us. One is the question of legal 
_ necessity. for the creation of the lease 
‘and the question whether such a lease 
created by Mahunt Manohar Das is 
binding on his successors, and the other 
is whether the plaintiff is entitled to re- 
enter by forfeiture of the helding in con- 
sequence of denial of his title by his 
tenant, the defendant. I ` shall discuss 
first the construction of the lease. It is 
expressed to be a bemiadi thica patta. 
‘This is an expression frequently used in do- 
cuments óf lease in this Province, which 
has been more than once for considera- 


manent. 
Kaiiaspati Choudhury v. Muneshwar Choud- 
hury’ (8% and these decisions might suggest 
that a bemiudi patta’, would,” not’ in any 

8) 3 PL J576; 43 Ind, Cas, 965;-A I R19 
APL WID S, TEMA 
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case be regarded as creating a permanent 
lease. But in Kangali Charan v. Surja 
Narain Sah (2), it was held that where 
the terms ofethe lease and the circum- 
stances point to the conclusion that a lesse 
created by a bemiadi patia was intended 
to be permanent, the use of expression 
bemiadi patta would not be taken to 
negative the permanence of the tenure. : The 
above decisions and several cases of the 
Calcutta High Court were reviewed in 
Forbes v. Hanuman Bhagat (9) where the 
question whether a bemiadi patta created 
a permanent lease or not was examined 
with reference both tothe terms of the do- 
cument itself and the circumstances and 
purpose for which it was granted. 

The construction of a grant such as this 
should be determined after considering 
the whole of the terms of the grant and any 
light that may be thrown on the matter 
by the circumstances in which it was grant- 
ed. This method, it seems to me, agrecs 
with that which was adopted by their 
Lordships of the Privy Council in Janki 
Nath Roy v. Dinanath Kundan (3). Turning 
now to the document itself, we find besides 
the use of the expression ‘bemiadt thica 
patia’ that the lease is granted to the 
lessee and his heirs; that they are to pay 
rent of Rs. 3 to the lessor and to his 
disciples; and that the rent payable is 
Rs. 3 per annum which is referred to as 
“a fixed rent more than which T shall not 
demand.” The lease permits the lessee not 
only to enjoy the property himself in any 
manner he thinks proper by holding. it in 
direct possession, by planting orchards, 
cultivating it, building houses but also to 
let to tenants as he thinks fit. There is no 
such reservation regarding. the use to which 
the land is to be put as is s3 often found 
in leases where the eventual re-entry 
of the landlord is contemplated. T may 
mention in passing that there is no trace 
in the document of the lessee, who, by 
the way, was a Brahmin, paid any premium 
or nazarana whatever; that the ` lessor at 
the time of the grant was receiving Rs. 3 
per annum as the rent of a. portion of the 
demised property from oneSheikh Alam Ali 
to whom that portion had been let until a 
period expiring three years after the date 
of the lease that we are construing. The 
lessee under this present grant was to get 
for a fixed rent of-Rs.3 larger property 
than had been previously let to Sheikh 
Alam for a term ona rent of Rs. 3e 

(9) 2 Pat. 452; 77 Ind, Oas. 32; A 1-R 192: Pat, 83; 
4P LT 414; 1 Pat LB 190, 
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Before I etpiess my view on the construe- 
tion of the terms of the grant itself, I 
should first refer to the argument which 
Mr. De for the appellant has raised on the 
point of necessity. It waseopen to the ap- 
pellant to argue that if there was no 
necessity to grant more ihan a temporary 
lease, and if there was no benefit to the 
Darbar Saheb by the grant of a permanent 
lease, it should not be presumed that the 
intention of the parties was that the lease 
should be permanent, on the principie that 
a transaction will never be presumed to 
be illegal if it could be referred to a 
lawful origin. The absence of any pre- 
mium andthe low rent taken are circum- 
stances against the supposition that there 
was necessity. We have not been referred 
to any circumstance from which necessity 
could be inferred, except lapse of time. 
With great respect to what has been said 
by my learned brother, I feel difficulty in 
regarding the finding of the Judicial Com- 
missioner that there was necessity either 
¿s a finding of fact founded on evidence 
or as a p estmption warranted in law. 


But it is not necessary that I should 
further discuss this matter regarding 
which no issue was framed because in the 
view I take, it makes no difference to the 
result of the appeal. Even if there was 
no necessity whatever for the transaction 
and allowing to this fact of absence of 
necessity such weight as can be given to 
it along with other circumstances as an 
aid in determining what the patta meant, 
still T think that there is no doubt that 
the meaning of the patta was to create 
a permanent tenancy and not a tenancy 
terminable at the will ofthe landlord by 
a notice to quit. I speak with reference 
to the terms generally, but I regard the 
.fact that the lessee had to wait three years 
to get possession of a part of the property 
as particularly significant. The plaintiff 
therefore fails on the cause of action seb 
up in his plaint, it being sufficient for the 
purpose of the disposal of this matter to 
say that the plaintiff can get no such be- 
nefit from the absence of necessity as to 
displace the conclusions arrived at on a 
reading of the terms of tke patta. But 
the case has been argued by Mr. De 
before us as if the plaintiff hoped to suc- 
ceed on the footing that the interest creat» 
ed by Mahunt Manohar Das, even if ex- 
pressed to be a permanent tenancy, would 
ereaté no title in the tenant beyond the 
life of the grantor, and that his successor 
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could eject the lessee on the principle cf 
Fidya Varuthi v. Balusami Ayyar (IO). But 
thers are two insuperable obstactes in his 
way: Firstly, the plaint was not so framed 
and the cause of action for such a suit 
would be a different cause of action from 
that on which the plaintiff has sought re- 
lief in the present litigation. Secondly, if 
the suit had been so framed as to claim 
relief on this ground andon such a cause 
of action, limitation must have been held 
tO run against the present Mahunt at 
latest from the date of the death of his pre- 
decessor in 1908, so that the suit would 
have been dismissed as time-barred. It 
would, therefore, have been hopeless for 
the plaintiff to frame his suit in that manner 
and it was equally desperate for Mr. De 
to attempt to argue the appeal on those 
lines. The result of the appeal is not there- 
fore affected by the fact that on the ques- 
sion whether there was necessity for the 
transaction or not, I am unable to associate 
myself with all that my learned brother 
has said. 

The lest point taken by Mr. De was that the 
plaintiff was entitled to re-enter on the lani 
on the principle of forfeiture because of ths 
repudiation of his title by the defendant. 
Here I am in no doubt that Mr. De's con- 
tention must fail. It is not enough that the 
defendant in the clearest and most emphatic 
terms emrepudiated the title of the plaintiff 
in his written statement. The Privy Council 
decision in Maharaja of Jaipore v. Rukmini 
Pattamahadevi (T) has made it quite clear 
that the denial which is relied on as the basis 
of forfeiture must have taken place before 
the instilution of the suit. Failing this 
Mr. De has pointed out that there was in 
fact a repudiation of the tenancy before the 
institution of the suit; that is to say, on two 
previous occasions the plaintiff brought 


rent suits against this defendant who 
contested them by written state- 
ments denying the title of the 
plaintif. The answer to thisis that 


nothing was said of this denial in the plaint 


.of this suit, and we cannot allow the plaint- 


iff to raise this case, as now suggested, al- 
tering the nature of the suit and founding it 
on anew cause of action not taken in the 
pleadings. The rest is that I agree that the 
appeal should be dismissed with costs. 

D. Appeal. dismissed. 

(10) 44 M 831; 65 Ind. Oas, 161; A IR 1922 P 0193: 
481 A 302; (1921) M WN 449; 41M LJ 346; 3 U P 
LRPO*;ISLW78 30M LT 66;3P LT 215; 
96 CW N 557; 24 Bom. Ja R 629; 20A Ld 797(P Q) 
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© i- CALCUTTA HIGH COURT 
aaa ‘Civil Appeal No. 1790 of 1934 
: February 24, 1936 
ae M. O. Gross, J. 
' PROFULLA KUMAR SEN GUFTA AND 
“I ANOTHER—PLAINTIFFC—A PPELLANTS 
Re ee ee “versus i 
BEHARI LAL SEN GUFTA AND OTHERS— 
| RESPONDENTS. 
| .Minor—Representation—Suit cgainst minors and 
uncle—Minors represented by mother—Notice duly 
served—Suit not defended by mother—Uncele conduct- 
ing suit. adequately-~Merits not affected—Decree— 
Minors, if can get decree set aside. 

It is important that Ccurts should fellow strict- 
ly the rule laid down for representation of minors, 
put it is quite another thing to say thata defect 


in following thy rules is necessarily fatal’ te the 
proceedings. - TR 
‘Where in a suit against two minors and their 


uncle, the former was represented by their widcwed 
mother and though notice to the minors and 
mother was duly served, the mother did uct choose 
to defend the suit but the defence was conducted 
adequately tythe uncle andike merits of the case 
were not affected : i | 


Held, that tke ceeree cculd nct be set 
aside at the instance (f the minors, Hort 
Saran Moitra v. Bhubaneswari Debi (4), Bibi 


Walian .v. Banke Behari Pershad (5) and Munnu 
Lal v. Ghulam Abbas (6), relied cn. 2 

C.A. againgttle dceree cf the Addilicnal 
District Jvdgé, 2nd Cout, Backerginj, 
‘dated Mey 23,1934. ° 

Mesers. Pañckancn Ghose end Nripendra 
Ckandia Das, for ihe Appellexts. 

Mr. Piafulla K. Roy, for the Respon- 
dents. 

Judgment.—This is an appeal by two 
plaintiffs in a suit to set aside an ex parte 
decree. The facts are that the principal 
defendants brought a suit on July 3], 
1929, for declaration of their right to the 
western boundary of a certain tank and 
for confirmation of poseession of the same. 
The suit wes instituted against the two 
appellants-plaintiffs, who were deseribed 
as minors represented by their mother as 
their natural guardian and also against 
their uncle, detendant No. 7, who was ving 
in joint mess with them. A summons was 
served upon the mother of the two plain- 
tifs. The mother did not appear io de- 
fend the suit. The suit, however, was 
strenuously defended by the plaintiffs’ 
uncle, defendant No. 7. The trial Court 
decreed the suit. Defendant No. 7 made 
an appeal and the appeal being decided 
against him made a second appeal to, the 
High Ccurt. The deciee of the trial Court 
wes passed cn August 11, 1930, and the 
present suit was instituted on Septem- 
ber 16, 1982. The trial Court found that 
plaintif No. 2 was infact a major when 
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‘the suit was instituted, and as the sum- 


mons was served upon him and he did 
not defend the suit, he cannot claim to 
set aside the decree. As regards plain- 
tiff No. 1, th® trial Court concluded that 
he was a minor though the evidence was 
somewhat doubtful whether he had in 
fact attained majority and declared that 
the decree was infructuous against him. 
In appeal it was held that plaintiff No. 2 
was a major and that plaintiff No. 1 had 
not attained majority at the date of the 
suit. The Court of Appeal below, however, 
considered in the circumstances of the case 
that plaintiff No. 1 was substantially re- 
presented by his uncle, defendant No. 7, 
and the nature. of the case shows that 
plaintiff No. 1 was not prejudiced in any 
manner in the defence of the suit, On 
that ground the Court dismissed the suit 
against plaintiif No. 1. 

In appeal the only question urged is 
whether the Court of Appeal below was 
correct in the circumstances to hold that 
the decree wes binding -against pleiniilf 
No. 1. It is urged, on tue cther side, 
that the parties are neighbours end tLe 
propeity in dispute is tre bank of a tank 
valued at Re. 45 cniy, that iLere wes a 
previous dispute between the parties and 
16 was decided in 1917 on a comprcmise, 
but that afterwards ihe defendants again 
trespessed on the land. and disposséssed 
the other party who were forced in 1929 
to institute the suit in question, that es 
the plaintiffs had lcst their father, tLeir 
mother was their natural guardian and 
their adult uncle defendant No. 7. who 
lived in joint mess with them was their 
de facto protector. Defendant No. 7 hime 
selt defended the suit strenuously up to 
the High Court. When he had failed 
tLen ihe present plaintiffs came forwaid 
to set aside the decree on the ground that’ 
tLey were minois. One of tLem, as stated 
above, was found to be a major. Numer- 
ous cases were cited on both sides. Fcr 
the appellants reliance is placed on 
Surenara Nath Bose v. Aghure Nath Bose 
(1), Umapati Somanta v. Mastetulla (2)s 
and Makshud Mondal v. Khedu Manaalt 
(3). In these cases it was held that when 
the minor defendant was not represented 
suictly according to law tLe suis wes in- 
fructuous as against him. On the other 

AJ 25 O W N £25; 62 Ind, Uns. 464; A IR 1921 Cal. 


534, 
Pe 370 LJ 496, 72 Ind. Cas. 475; A I R 1923 Cal, 
zZ -+ 


(3) 330 W N 742; 125 Ind. Cas.. 15; A I R1029 
Cal, 669, Ind, Kul, (1880) Cal, 395, 
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side reliance is placed on three judgments 
of their Lordships of the Privy Council 
namely Hari Saran Moitra v. Bhuban- 
neswari Debi (4) Bibi Walian v. Banke 
Behari Pershad (5), ° and Munshi 
Lal v. Ghulam Abbas (6). In these cases 
their Lordships held that it is important 
that Courts should follow strictly the rule 
laid down for representation of minors, 
but it is quife another thing to say that 


a defect’in following the rules is neces- > 


sarily fatal to the proceedings. 

In this case the plaintiffs were’ repre- 
sentend by their natural guardian, namely 
their surviving parent, the mother. Notice 
to the minors and their mother was duly 
served. The mother did not choose to 
defend the suit. It is clear that the de- 
fence was adequately conducted by the 
minors’ uncle, defendant No. .7. The 
learned District Judge has found clearly 
that the defect in the representation of 
the minors did not in fact affect the 
merits of the case. In this position the 
learned Judge was right tc hold that the 
minor plaintiff is not entitled to set aside 
the decree. The appeal is dismissed with 
costs. Leave to appeal unders. 15 of the 
Letters Patent is refused. 

N. Appeal dismissed. 

(4) 16 O 40; 15 I A 195; 5 Sar 198 (P. CO). 

(5) 3001021; 30 J A 182; 5 Bom. LR 822;70 WN 
774; 8 Sar 512 (P. 0). 

(6) 871 A 77; 6 Ind. Cas. 788; 32 A 287;11 O L J 


557; 12 Bom L R 439; 14 CW N 744; 8 M LT 87; 20 
ML J 591; 13 OC 193 (P, C). 





, PATNA HIGH COURT 
Civil Revision Petition No. 508 of 
1935 
March 24, 1936 
ÅGARWALA AND ROWLAND, JJ. 
SURPAT SINGH AND OTAERS— 
PETITIONERS 
VETSUS 
SHITAL SINGH—Oppostrs Party 
Bengal Tenancy Act (VIII of 1885), s.170—Landlord 
obtaining money decree and not rent decree-~Claim 
under O., KAT, r. 58, Civil Procedure Code (Act V of 


1903)—Maintainability—Money decree — Remedy of 
claimant. 

_Ssction 170, Bengal Tenancy Act, bars the applica- 
tion under O. XXI, r, 58, Civil Procedure Code in a case 
where the decree obtained by a landlord is not what 
is generally known asa ‘rent decree’ but a money 
decree. In such a case a claimant isnot entitled to 

, prefer a claim under O. XXI, r, 58, Civil Procedure 


Code. Amrita Lal Bose v. Nemai Chand Mukhopadhya . 


(L) and othe: casas followed. Bipra Das Dey v. Raja- 
ram Banerji (8) explained ani distinguished. 

f Where ths d2zzea is only a monay degree, on a sals 
in exseusioa, oaly the rigs, titla and iatarest of the 
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i ‘debtor will pasa, and s. 170 Bengal 
rae on dozs not exclude a claim by any 
person interested in the land under O. XXI, r. ee 
Civil Procedure Code. A parson claiming tha a 

adversely to the judgment-debtor can also sue se 
declaration that the decres is mot binding on ae 
orthat his interest has not passed by the cei : 

the remedy by claim under r. 58 is intended to be 


' barred in all cases whore the holding is put to sale 


only way of preventing tha 


its own arrears; the 
for its own a jy payment of the dscretal 


sale from taking place 
amount. 

C. Revn. P. against an order of the Munsif 
of Madhipura, dated August 12, 1935. 

Mr. J.C. Sinha, for the Petitioner. | 

Mr. Ganesh Sharma, for the Opposite 
Kg AN J. -This application in re- 
vision arises out of proceedings taken 
by the petitioners who obtained a decrée 
for arrears of rent against the tenants re- 
corded in their sharista. The execution 
proceedings were opposed by the opposite 
party who claimed to be in possession 
under purchases from the tenants of the 
holding. A petition under O. XXI, r. 58, 
preferred by the opposite pariy, was upheld 
on the ground that in the record-of-rights 
othar tenants besides the judgment-debtors 
are recoded in the landlord s sharista. The 
Court below held that in these circumstances 
the decree obtained by the petitioners must 
be held to be a money decree, enlin that 
view of the matter decided that s. 170 
of the Bihar Tenancy Act does not bar the 
application of O. XX, r. 58, of the Code 

ivil Procedure. h 

a, of law which arises for de- 
cision, therefore, is whether s. 170 bars the 
application of O. XXL r. 58, ina case 
where the decree obtained by a landlo-d is 
not what is generally known as a ‘rent ae. 
cree’ but a money decree. In 190Lin the 
case of Amrita Lal Bose v. Nemai Chand | 
Mukopadhya (1), a Full Bench of the 
Calcutta High Court held thats. 170 of the 
Bengal Tenancy Act bars a claim under the 
present O. XXT, r. 58,in all cases where 
itisshown that the decree was one for 
arrears of rent. The, mitter has been agi- 
tated in this Court in a number of cases, 
some of waich are reported in Maharaja Sir 
Rameshwar Singh Bahadur v. Raje 
Chowdhrain (2), Jwala Prasad, A.C. J and 
Macpherson, J. held that r. 58, has no appli- 
cation to proceedings 1n execution of a rent 
decree and that the landlord is not boone 
to go bsyond his own re zord vin n e 
RES claim for arrears of rent. This eci- 
sion was followed by Sen, J., in Maharaja 

: ae er aie 95, Ind. Cas. 293; 3 Pat? L R 339, 
AIR 1923 Pas j2ld z 
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Sir Rameshwar Singh Bahadur y. Puran 
Chander (3) and by Fazl Ali, J. in Dwarka 
Singh v. Nema Singh (4). In the last men- 
tioned case, Fazl Ali, J., cited an extract 
from the decision of Banerji, J. in the Full 
Bench case of the Calcutta High Court already 
referred to, namely, that a claim petition on 
behalf of the purchaser of a holding, who 
does not deny that the decree-holder is the 
landlord or that there were actually arrears 
due on the holding for the years in suit in 
respect of which the rent decree wes passed 
but who attacks'the decree on the ground 
that it has been ‘wrongly obtained against 
the original tenant who has sold the hold- 
ing to the claimant, is barred under s. 170 
of the Bengal Tenancy Act. In Deonan- 
dan Prasad v. Pirthi Narayan (5), Fazl Ali, 
J. referred the case then before him to a 
Division Bench. The learned J udge observ- 
edin his orderor reference that the point 
raised on behalf the opposite party in the 
petition before him was that it was always 
open toa claimant under r. 58 to show 
that the decree sought to be executed was 
nota rent decree. In that case the claim- 
ant contended that the decree had been ob- 
tained not against the recorded tenant but 
„against the shikmidar or under-tenant. The 
‘Division Bench, before which the case was 
‘eventually laid, consisted of Khaja Moham- 
mad Noor, J.'and Dhavle, J. In the course 
‘of his judgment Dhavle, J. said : 

“It has been contended that he (that is to 
say, the claimant) was entitled to show that the 


decreas under execution was not a rent deeree,’ 


-but it is plain that he was not entitled to 
.show this by establishing that the decree was 
obtained against a wrong party. That would real- 
‘ly be establishing that the ‘decres is a nullity, 
and establishing it under O. XXI, 1. 58, which is 


-excluded by s. 170 of the Bengal Tenancy 
Act.” 


The decision of the Full Bench of the 
Calcutta High Court already referred to was 
cited with approval. It appears, therefore, 
that from 1901 down to the decision last 
referred to, it has been held that in cir- 
. cumstances such as we have in the present 
_case, a claimant is not entitled to prefer a, 
claim under O. XXI, 1. 54, 
I would, therefore, set aside the order of 
„the Court below and allow the decree-holder- 
petitioner his costs. Hearing fee two gold 
-mohurs, ` 
Rowland, J.—I agree and would like to 
add some observations with reference to the 
(3) 7P LT 717; 95 Ind. Cas. 303; 3 Pat. LR 241; 
AIR 1926 Pat.213, A 
` mo 10 P LT 118; 117 Ind. Oas. 203; A I R1929 Pat. 


(3) 11 Pat, 790; 149 Ind, Oas. 40; 13 P L T 642; AIR 
1933 Pat, 32; Ind. Rul, (1933) Pat, 104. 
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decision in Bipra Das Dey v. Rajaram 
Banerji (6+, a case in which a claim under 
the provisions of the old Code ccrrespond- 
ing toO. XXI, r. 58, was in fact allowed. 
The circumstantes of that case were pecu- 
liar. The suit was for arrears of rent not of 
one holding only but of two, and it was in 
pursuance of this decree so obtained and 
for the rent of both the holdings that the 
attachment wasmade. It could not, there- 
fore, be said strictly and within the mean- 
ing of the words of s.170 that the holding 
had been attached in execution “for ar- 
rears due thereon,” so as to bar a claim 
under O. XXI, r. 58. The fact that the 
suit was for two holdings also had the 
effect that the decree was only a money 
decree, and the decision is sometimes used 
in argument to support the contention that 
where the decree is only a money decree, a 
claim under r. 58 is not barred. But I 
am quite clear in my opinion that it does 
not support that contention. Where the 
decree is only a money decree, it has been 
settled by several decisions that on a sale 
in execution only the right, title and interest 
of the judgment-debtor will pass, and it is 
to be noted thats.170 does not exclude a 
claim by any person interested in the land 
under O. XXI, r. 100. A person claiming 
the land adversely to the judgment-debtor 
can also sue for a declaration that the de- 
cree is not binding on him or that his 
interest hss not passed by the sale. But 
tke remedy by claim under r. 58 is intended 
to be barred in all cases where the holding 
is put to sale for its own arrears ; the only 
way of preventing the sale from taking 
place is payment of the decretal amount. 
N. Petition allowed. 


(6) 36 © 765; 3 Ind. Cas. 308; 13 C W N 6.0. 


BOMBAY HIGH COURT 
Civil Reference No. 14 of 1934 
November 13, 1935 
BEAUMONT, C. J. AND MACKLIN, J. 
ZIPRU KRISHNA AND OTAERS—PLAINTISFS 
versus 


PANNALAL BAHTRUDAS —DEFENDANT. 

Civil Procedure Code (Act V of 1908), O. KAI, 
r. 72, s. 10—Bombay Local Government Rules, rr. 
11 and 15—Ezxecution transferred to Collector— 
Judgment-debtor minor—Civil Court, whether can 
give permission to decree-holder to bid. 

When execution proceedings are transferred to the 
property and the 
judgment-debtor isa minor, a Civil Court hasepower 
‘to give permission to the decree-holder to bid at the 
sale, 


1936 l 
C. Ref. from the order of the District 


Judge, East Khandesh, Jalgaon. 

Mr, G. M. Joshi, for the Plaintiffs. 

Messrs. H.C. Coyajee and P. B. Gajen- 
dragadkar, for the Defendant. 

Mr. B.G. Rao, for the Crown. 

Beaumont, C. J.—These are three ap- 
plications which raise the same question 
of law. Civil Reference No. 14 of 1934 
is a reference by the District Judge of 
East Khandesh under O. XLVI; r. 1, 
Civil -Procedure Code; Civil Reference 
No. 16 of 1934 is a reference by the 
Subordinate Judge made through the Dis- 
trict Judge of Ahmednagar also under 
O. XVLI, r. 1; and Givi) Revision Ap- 
plication No. 277 of 1934 is an applica- 
tion in revision against the judgment of 
the First Class Subordinate Judge of 
Jalgaon. The question which arises in 
all the cases is whether when execution 
proceedings have been transferred to the 
Collector for sale of immovable properties 
and the judgment-debtor is a minor, power 
to the decree-holder to: bid can be given 
either by the Collector or by the Gourt. 
The question seems to have given rise to 
a considerable difference of opinion, and 
there is no authority: directly on the point. 
But the question lies within a narrow 
compass. Under O. XXI, r. 72, it is 
provided that no holder of a decree in 
execution of which property is sold, shall 
without the express permission of the 
Court, bid for or purchase the property. 
That rule clearly impliesthat ibe Court has 
power to give permission in all cases of 
sale in execution, to the decree-holder to 
bid, and that power would clearly exist 
whether the judgment-debtor was a minor 
or not. Tne Court can always make an 
order against or give consent on behalf 
of a minor who isa party in a suit before 
it and properly represented. Then the 
next provisions to look at are s. 68 and 
the following sections of the Civil Proce- 
dure Code. Section 68 provides that the 
Local Government may declare as therein 
provided that in any local area the execu- 
tion of decrees in cases in which a Court 
has ordered any immovable property to 
be sold shall be transferred to the Col- 
lector. Section 69 applies the provisions in 
Sch. III to cases in which the execution of 
a decree has been transferred to the Col- 
lector. 

Then s. 70 (1) provides that the Local 

overnment may make rules consistent 
with the aforesaid provisions: (a) for the 
transmission of the decree from the Court 
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to the Collector, and for regulating | the 
proceduré of the Collector and his sub- 
crdinates in executing the ‘same and ‘for 
re-tratsmitting the decree from the Col- 
lector to the Court: (b) conferring upon 
the Qollector or any gazetted subordinate 
of the Collector all or any of the powers 
which the Court might exercise in the exe- 
cution of the decree if the execution there- 
of had not been transferred to the Colb 
lector: (e) is not relevant. Sub-clause (2) 
provides that a power conferred by rules 
made under sub-s. (1) upon the Oollector 
or any gazetted subordinate of the Col- 
lector or upon any appellate or revisional 
authority, shall not be exercisable by the 
Court or by any Court in exercise of any 
appellate or revisional jurisdiction which 
it has with respect to decrees or orders of 
the Court. The scheme of that. section 
seems to me to be that where the execu- 
tion of a decree for the sale of immov- 
able property is transferred to the Col- 
lector, the Local Government may make 
tules regulating such execution and may 
confer upon the Collector all or any of 
the: powers which the Court would have 
possessed in such exccution ifit had not 
been transferred; and where powers have 
been transferred to the Collector, ‘those 
powers cannot be exercised by the Court. 
That is to say, there cannot be tw) con- 
flicting authorities exercising the some 
powers. But the section gives no autho- 
rity to the Local Government! to prevent 
the Court from exercising a power which 
is not transferred to the Collector. The 
authority extends to determining whether 
a power is to be exercised by the Court, or 
by the Collector, but not to the destruc:ion 
of a power. 

Then the next matter to look at is the 
code of rules issued by the Local Govern- 
ment under s. 70, Civil Procedure Ccde. 
They are contained in the sub-rules of 
r 91, Manual of Civil Circulars in 
Chap. IT dealing with “ Execution of 
Decrees,” and the material rules are sub- 
rules (11) and (15). Sub-rule (11) provides 
that no holder of a decree in execution 
of which property is sold shall, without 
the express permission of the Collector or 
other officer aforesaid being a gazetled 
officer, bid for or purchase the property. 
That rule taken by itself would seem to 
transfer to the Collector the power of 
granting leave to the decree-holder to bid 
in all cases in which the Court would 
possess such power under O. XXI, T. 72, 
if the execution had not béen transferred 
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to the Collector, One must, however, read 
sub-rule (11) with sub-rule (15). Bub- 
rule (15) is headed “Powers of Executing 
Officer" rnd it confers upon Collectors and 
gazetted officers subordinate to a Collector, 
to whom a decree is transferred under r. 2 
{a}, the power specified in sub-rule (1), 
x. 72, XXI of Sch. I to Civil Pro- 
cedure Code, provided that the Collector 
or other officer aforesaid, to whom an ap- 
plication forsuch permission may be made, 
shall not grant such permission unless the 
decree-holder satisfies him that the ap- 
plication is made in gcod faith and that 
the judgment-debtor is not a minor. The 
rest of the rule is not relevant. a 

Now the argument on behalf of the 
respondents is that what is transferred 
to the Ccllector by sub-rules (11) and (15) 
is the power to consent to the decree- 
holder purchasing in every execution trans- 
ferred to the Collector, and that such 
transfer prevents the Court from exercis- 
ing the power by virtue of sub-s. (2), 
s. 70, Civil Procedure Code, notwithstand- 
ing a limitation on the Collectors power 
where the judgment-debtor is a minor. 
No doubt ihe actual wording of the rule 
dces give some scope for that argument. 
But we have to read the sections and 
rules to which 1 have referred together 
and see what the scheme of the legislature 
is. If we adopt the construction of sub- 
rules (11) and (15) to which I have re- 
ferred, then it follows that where the judg- 
ment-debtor is a minor, nobody can grant 
a consent to the decree-holder to purchase. 
The Collector cannot do it because he is 
expressly forbidden under sub-rule (15), 
and the Courts cannot do it because all 
their powers in the matter have been 
transferred to the Collector. It would be 
a misfortune if the Collector is debarred 
from selling to a decree-holder who is 
prepared to make a satisfactory offer in 
every case in which the judgment-debtor 
is a mincr.. The other construction con- 
tended for is that what is transferred to 
the Collector is ihe power to consent to 
the decree-holder purchasing in all cases 
in which the judgment-debtor is not a 
minor, but that in cases in which the 
judgment-debtor is a minor, power to con- 
sent is not transferred to the Collector. 
I think that the, latter ecnstruction is the 
right one to put upon the rule. As I 
have already pointed out, s. 70 of the Code 
does not enable the Local Government to 
make rules destroying eny power which is 
vested in the Court; all.that it can do-is 
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to transfer such powers. In my opinion 
in so far as either sub-rule (11) or (15) 
operates to prevent the Court from exercis- 
ing a power which is not transferred to 
the Collector, dhe rule 1s ultra vires. But 
Í think that the rules, on their true con- 
struction, have not that effect, and that the 
Government has not purported to transfer 
to ihe Collector the power of consenting 
to the decree-holder purchasing in those 
cases in which the judgment-debtor is a. 
minor. It has been argued that.to hold that 
the Civil Court retains any power in res- 
pect of an execution which has heen 
transferred to the Collector will occasicn 
serious inconvenience. 

I am unable to appreciate that argu- 
ment. There is no doubt that when exe- 
cution of a decree has been transferred 
to the Collector, the Collector is the per- 
son who is to carry out the execution and 
to decide in what way the sale is to be 
effected. If the Court gives power to the 
execution creditor to purchase where the 
judgment-debtor is a miuor, the result of 
that permission will be to extend, and not 
to limit the discretion of the Collector in 
carrying out the sale. He will have power 
in a proper cese to sell tothe execution 
creditor, notwithstanding the minority of 
the judgment-debtor. I need hardly say 
that the fact thatthe Court gives permis- 
sion to the executicn-creditor. to bid does 
not bind the Collector to accept an offer 
from the execution-creditor. I think, there- 
fore, that we ought to hold that when 
execution proceedings are transferred to 
the Collector for sale of immovable pro- 
perty and the judgment-debtor is a minor, 
a Civil Court has power tu g:ve permis- 
sion to the decree-holder to bid at the 
sale. The questions raised in the two refer- 
ences will be answered in tais sense, 
and the revision application will be ¢llow- 
ed. In Civil References Nos. 14 and 16 
of 1934 costs will be costs in the cause. 
In Civil Revision Application No. 277 of 
1934, the applicant is entitled to add costs 
of both the Courts to his claim. 


D. f Reference answered. 
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PATNA HIGH COURT 
Civil Appeal No. 1189 of 1932 
February 7, 1936 
Wort, J. 
BHAIRO MAHTO AND otam&s—Durenpants 
— APPELLANTS 
versus 
RAJKISHORE SINGH AND oranes~ 

PLAINTIFFS—RESPONDENTS. 

Libel—Privilege—Petition te Manager, Court of 
Wards and Deputy Commissioner containing libellous 
statement—Held, qualified privilege—Onus of proving 
existence of privilege—-PracticeNew plea ~ Plea of 
qualified privilege not taken in lower Court, cannot 
be taken at appellate stage. 

Libellous statements against a person contained 
in petitions to the Manager, Court of Wards and the 
Deputy Commissioner give only qualified privilege. 
Ram Kirat v. Biseswar Nath (1), Sanjivi Reddi v. 
Koheri Reddi (2) and Re M. Naidu v. Emperor (3), dis- 
tinguished, 

In a case of qualified privilege, the onus is in 
the first instance, (and it has so often been stated 
to be an onus which is very easily discharged) to 
prove that the privilege exists. 

Where in an action for libel the defendants plead 
qualified privilege which they hadat the appellate 
stagə, it would be unfair to allow the defendants to 
succeed as this question was not raised and the plaint- 
iff never had the opportunity of proving that though 
the occasion was one of qualified privilege, the 
defendants have not used that occasion in a proper 
way. i : 

C.A. ftom appellate decree of the 
Additional Sub-Judge, Hazaribagh, dated 
May 18, 1932. 

Mr. Bindeshwari Prasad, for the Appel- 
lants. ’ 


Mr. Kamla Satay, for the Respondents. 


Judgment—tiIn my judgment this ap- 
peal fails. It arises out of an action for 
libel consisting in two petitions, one ad- 
dressed to the Deputy Commissioner and 
the other addressed tothe Manager of the 
Court of Wards. At the appeal stage of 
the case for the first time the Pleader for 
the defendants took the point that the 
circumstances disclosed a case of absolute 
privilege. The learned Judge overruled 
that contention; and referring to an 
authority upon which the defendants relied 
he observed : 


“Evidently the principle enunciated therein has 
no bearing on ths present case because the peti- 
tion (Ex. 2.) cannot, by any stretch of imagination 
be considered to be a complaint addressed to a Magis- 
trate.” 


He then. preceeded to say that the ques- 
tion had not been raised in the written 
statement and that “their prayer... was 
apparently for private (khophia) enquiry,” 
and that “the criminal law as administer- 
ed in this country did not entertain any 
‘private enquiry.” Now the authority upon 
which reliance was placed in this Court is 
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the decision in Ram Kirat v. Biseswar 
Nath (1) where the learned Chief Justice 
sitting with Kulwant Sahay, J. without 
stating in detail the facts, states that the 
petition there was addressed to a Magis- 
trate making allegations against the plain- 
tiff of oppressive treatment as a landlord. 
If an application is addressed toa Magis- 
trate, then on the authorities in India, 
that would be a privileged occasion. But 
ib must be remembered that the applica- 
tion must be eddressed tothe Magistrate 
as such and must be in the nature of an 
information which is the initial stage of 
a criminal prosecution. Such is the case 
reported in Sanjivi Reddy v. Koheri Reddi 
(2) where it was held by a Bench of 
Judges of the Madras High Court that an 
occasion of that kind was absolutely pri- 
vileged. Another authority is found in 
Re M. Naidu v. Emperor (3), but that is 
of no assistance in this case because the 
learned Judges were there dealing with a 
criminal prosecution for libel or defamation 
specifically and not for a civil proceeding. 
As has been pointed out so many times 
and asis obvious, the considerations in 
the two different classes of case are quite 
different. 

The difficulty, if any, which arises in 
this case, is owing to the fact that the 
parties raised this question ata very late 
stage of the hearing. But 1 am bound by 
the decision of the Court below on the 
question of fact, and the learned Judge 
decides that this was not a complaint ad- 
dressed to a Magistrate but addressed to 
the Deputy Commissioner and also as al- 
ready stated a petition to the Menager 
of the Court of Wards. Now taking the 
best view one can of those circumstances 
having regard “to the statement by the 
Judge in the Court below, the most that 
could be said is that it was a case of 
qualified privilege. Now in a case of 
qualified privilege, the onus isin the first 
instance, (and it has so often been stated 
to be an onus which is very easily dis- 
charged) to prove that the privilege 
exisis. This could have been proved in 
the circumstances of this case by showing 
that there was a common interest belween 
the Deputy Commissioner and the tenant 
defendants and also a common interes- 
between the Manager of the Court of Wards 

(1) 11 Pat. 693; 141 Ind. Cas. 133; A IR 1933 Pat, 
35; 14 P L T.279; Ind, Rul. (1933) Pat. 41. 

(2) 49 M 315; 93 Ind. Cas.8; ATR 1926 Mad. 521; 
50 M LJ 460; 23 L W 827. 


(3) 37 M 110; 14 Ind. Cas, 757; A I R 1914 Mad, 
472; 13 Or. L J 293. 
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end the tenants again. But the fact is 
that. they did not raise that in their 
written statement, nor did they have the 
Judge of the trial Court to settle any 
issue on this point. Now if I were to hold 
that this was a case of qualified privilege 
in the circumstances, I should also be 
obliged to hold that the plaintiff had not 
diacharged the onus upon him to prove 
that although the occasion was an occasion 
of qualified privilege, the defendants did 
not use that occasion in a proper way; in 
other words they acted maliciously. That 
sometimes is a very difficult point to est- 
ablish. I could hold in this case that 
there must be judgment for the defendants 
on the ground that the plaintiff had not 
discharged the onus which lay upon him. 
But in my judgment, to come to such a 
conclusion having regard to all the facts 
of the case would be absolutely unjust. It 
would be stating that the plaintiff had 
not discharged the onus when he had never 
been called upon to discharge such an 
onus, the defendants having been (as we 
now know) throughout upon the defence 
that what they stated was true. It has 
been found that the defence is false. I 
think the matter is concluded by the find- 
ing of the Judge in the Court below that 
it was a complaint addressed tothe Deputy 
Commissioner and the Manager of the 
Court of Wards asking these two officials 
for a private enquiry into the matter. It 
would appear although p2rhaps it has no 
bearing on the decision of this appeal, that 
the defendants were not entirely sure of 
their own ground. To repeat myself even 
if I hold that the ogcasicn was an occasion 
of qualified privilege, it would be unfair 
to allow the defendants to succceed as this 
question was not raised end the plaintiff 
never hadthe opportunity of proving what 
he ought to have proved. In those circum- 
stances it seems to me that the appeal 
fails and it must be dismissed with costs. 
D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 58 of 1936 
February 19, 1936 
R. C. MITTER, J. 
JOGENDRA NATH DAS—PRINCIPAL- 
DEFENDANT—PETITIONER 


VeTSUS 
Firm SARUP CHAND-HUKUM CHAND 
—PLAINTLFF AND ANOTAER— 
Pro forma DEFENDANT— OPPOSITE Party 
Court-fees Act (VII of 1870) s. 7 (wv), el. (e)—Sutt 
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for possession—Valuation—Cases where subject 
matter is land and where it is garden—Case, where 
Wi Tab is garden, if comes under cl. (e) of 
8. Vv). 

Por the purpose of computing valuation of the 
subject-matter in g land for possession, the legis- 
leture has drawn a distinction between the case 
where the subject-matter is land, and where the 
subject-matter is a house or garden. If the subject- 
matter of the suit is a garden, it will come under 
el. (e), sub-s. 5, s. 7, Court Fees Act, and the court- 
feo will have to be paid on the market value of 
the garden and not on the basis of annual revenue 
of the land. 

C. R. from an order of the First Additional 
Sub-Judge, 24-Parganas, dated November 
25, 1935. 

Messrs. Probodh Chandra Chatterjee and 
Bireswar Chatterjee, for the Petitioner. 

Mr. Kushi Prasun Chatterjee, for the 
Opposite Party. , 
Order.—The defendant is the petitioner 
before me. The plaintiff instituted a suit 
to recover possession of certain property 
described in the shcedule to his plaint, 
There had been a revenue sale. He was 
the former proprietcr; and his case in the 
plaint is that the revenue sale is illegal, — 
a nullity and has not passed title to the 
defendant. Secondly, he prays for setting 
aside the revenue sale in any event and 
his third prayer is for recovery Of posses- 

sion. 

The suit is a suit for recovery of pos- 
session and for the purpose of court-fees 
and valuation it comes within sub-s. 5, 
s.7, Court Fees Act. The questio is whe- 
ther under c!.(a) or cl. (e) of that sub- 
section Such valuation is tobe made. In 
the schedule to the plaint the lend is 
described as “garden land togzther with 
trees, etc.” Tne land is comprised in 
holding No. 39, Touzi No. 1293-2833 of 
the Collectorate of the 24-Parganas. Of 
this holding a separate revenue has been 
assessed at Rs. 21-3-5. The plaintiff's valua- 
tion has been arrived at by 
multiplying the seid sum by 10; and the 
court-fee was paid onthe said sum. The 
defendants stated that the court-fee was 
to be paid not on the basis of revenue 
assessed but on the basis of the market 
value, and he said ihat the market value 
was more than Rs. 5,000 and so the suit 
was beyond the jurisdiction of the Munsif 
at Alipur. The learned Munsif held that 
the value should be computed in accord- 
ance with cl. (e) sub-s. 5,s.7, Court Fees 
Act. He also held that as the market 
value exceeded his jurisdiction, the plaint 
should be returned for presentation to the 
proper Court and he ordered the return of 
the plaint. >o e 
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An appeal was taken by the plaintiff 
and it was heard by ths learned Sub- 
ordinate Judge. When the suit was pend- 
ing in the Court of the Munsif, the plaintiff 
by way of amendment wanted to strike 
out the words “garden” and “trees, etc.” 
and the learned Subordinate Judge held 
that that amendment ought to have been 
allowed, and if that amendment be allow- 
ed, the suit would be a suit for recovery 
of Jand and it would come under cl. (a). 
.Paragraph 1, sub-s. 5, s. 7 begins by saying 
that in suits for possession of land, house 
and gardens, the court-fees are to be paid 
according to the value of the subject- 
matter. Then follows certain clauses which 
deal with the method of computation of 
the value. Immediately after para. 1, it is 
said: where the subject-matter is land, 
the method of valuation is to be as 
indicated in four cls. (a) to (d). Reading 
these clauses and Cl, (e, it appears to me 
that for the purpose of computing valua- 
tion of the subject-matter in a land for 
possession, the ilegis'ature has drawn a 
distinction between the case where the 
subject-matter is land, and where the 
subject-matter is a house or garden. If the 
subject-matter of the present case is 
really a garden, in my cpinion it will 
come under cl. (e), sub-s. 5, s. 7, Court Fees 
Act, and the court-fee will have to be 
paid on the market value of the garden 
and not on the basis of annual revenue 
of the land. If the subject-matter is a 
garden, the application of the plaintiff 
for amendment would have no bearing upon 
this question. 

Inasmuch as, it has not been held whe- 
ther the subject-matter is land or garden, 
I consider that the question must be gone 
into after giving the parties an opportunity 
to lead evidence. If the Court comes to 
the conclusion that the property is a garden 
it will direct the plaintiff to file the plaint 
in proper Court. If not, the suit will be 
retained in the Court of the Munsif. To 
have this question decided, I remand the 
case to the Court of first instance with 
liberty to the parties to adduce evidence 
on this point. The Ruleis made absolute, 
Costs of this Rule will abide the result, 
hearing fee one gold mohur. 

D. Rule made absolute. 
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CALCUTTA HIGH COURT 
Civil Rule No. 757 of 1935 
February 10, 1936 
R. C. MITTER, J. 
SAILA BALA ROY-—Pxtitions2 
VETS 
CHAIRMAN, DARJEELING MUNICI- 
PALITY-——-PLAINTIFR—OPPOSITE PARTY 

Electricity Act (IX `of 1910), s. 23 (3), el fe’, 
Schedule, cl. 11 (a)—S. 23 (3) (c)—When authorises 
licensee to levy minimum charges. 

Clauss (0), sub-s. (3) of s. 23, Electricity Act, 
contemplates charges made on ths basis of consump- 
tion. A minimum cbarge is not really a charge 
which has for its basis the consumption of electric 
energy. Consequently, the clause does not authorise 
a licensee to levy minimum charges without any 
agreement with the consumer cl. 11 (a) of the 
schedule only empowers or authorises the licensee 
to levy minimum charges. Thatclause was insert- 
ed by the amendment of 1922, to remove doubts on 
the authority of the licens3e to enter into contracts 
with intending consumers with terms for payment 
of minimum charges. But that power can only be 
exercised by a licenses through a contract entered 
into with sn intending consumer. 


C. R. from the decree of the Judge, 
Small Cause Court, Darjeeling, dated March 
30, 1935. 

Mr. Susil Chandra Sen, 
tioner. 

Mr. Basak, Gopesh Chandra Chatterjee, 
for Mr. Asitaranjan Ghose, for the Opposite 
Party. 

Order.—This Rule, whica has been ob- 
tained by the defendant, relates to the 
claim of the opposite party to minimum 
charges for the supply of electricity energy. 
Dr. D. N. Roy was the owner of a house 
within the limils of Darjeeling Municipality 
known asthe “Roy Cot.” The said Muni- 
cipality obtained a license in the year 1913 
from the Local Government for the supply of 
electric energy in Darjeeling. It constructed 
a plant and began supplying electric ener- 
gy. Dr. Roy applied about fifteen years 
ago for the supply of electric energy to 
his Premises, and he was required to enter 
intoa written contract before he was 
allowed the supply. This written contract 
must have been entered into in pursuance of 
cl. 6 of the schedule annexed to the Indian 
Electricity Act of 1910. At the time when 
the contract was entered between Dr. Roy 
and the Municipality, there was no clause 
in the said schedule which, subject to such 
additions and modifications as may be made 
by the Local Government, was incorporated 
in every license by the provisions cl. (A), 
s. 3 ofthe said Act. Inthe year 1922 the 
Act was amended anda cl. 11-A, was add- 
ed tothe schedule. The clauseis in these 
terms : 


for the Peti- 
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“A licengoa may charge a consimer a minimum 
charge for energy of such amount and determined in 
such manner as may be specified by his license and 
such minimum charge shall - be payable notwith- 
standing that no energy has been used by the 
consumer during tha period for which such minimum 
charge is made.” i 

The license of the Municipality has not 
“ been produced, but a copy of the Calcutta 
Gazette dated January 22, 1925, has been 
produced by the plaintiff. The notification 


dated January 19, 1925 in the Calcutta 
Gazette yungas follows : 
“Itis hsreby notified for general information 


that, in exercise of the powers conferred by cl. (6), 
sub-s, (3), s. 4, Electricity Act, 1910, (IX of 1910), 
the Governor in Council is pleased to make the fol- 
lowing amendment in cl. 5 of the Darjeeling Electric 
License, 1913, published under the Public Works De- 
partment Notification No, 1-M. P.1, dated July J4, 
1918; After cl. 5, sub-s. (b) of the Darjeeling Electric 
License, 1913, the following shall be added, namely : 
Provided that where the total charges for energy in 
any year fall short of Rs. 72 per kilowatt of the 
total connected load in respect of any installation 
connection to the licensee's distributing system, the 
licensee may require*the consumer to pay a minimum 
charge for such year at the rate of Rs. 72 per kilo- 
watt ofthe total connected load of the installation, 
and where a minimum charge is made for any 
such year as aforesaid, the licensee shall not 
charge ssparately for any energy consumed in 
ere of such installation during tnat period, 
ato, 

On March 12, 1925, the MunicipalitY 
passed a resolution authorising the Munici- 
pality to levy minimum charges for April 
1925, in accordance with the terms of the 
said notification. Dr. Roy died in 1926 and 
the defendant-petitioner is. his legal repre- 
sentative. Itis admitted by plaintiff's wit- 
ness No. 1, Nikhil Chandra Sen Gupta, 
electrical sub-overseer of the Municipality, 
that agreements for payment of minimum 
charges were taken from consumers after 
the introduction of the minimum charges 
inthat Municipality, but no such agree- 
ment was taken either from Dr. Roy or after 
his death from his legal representatives. 
Accordingly no contract to pay minimum 
charges has been pleaded by the Munici- 
pality in its plaint. In the year 1930-31 the 
actual consumption of “Roy Cot” was 
Rs. 38-15-0. A bill for that amount was made 
out by the Municipality end paid by the 
‘ consumer on August 17, 1932. On Septem- 

ber 29, 1932, a further bill for Rs. 9-0-3 was 

made out and served on the consumer on 

October 17, 1932. Inthe said bill the sum 

of Rs. 12-15-3 was shown asthe minimum 
charges for the year 1930-31 end the sum 
of Rs. 3-15-93 which was paid by the consu- 
mer previously wes deducted and a demand 
was made for the balance of Rs. 9-0-3. The 
“sum of Rs. 12-15-3 would be the minimum 
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charges according to the said Government 
Notification. The said amount being not 
paid the present suit was instituted by the. 
Municipality to recover the said sum of 
Rs. 9-0-3. Tie defendant pleaded that as 
there was no contract to pay minimum 
charges, the suit should be dismissed. This 
defence has been overruled and a decree has 
been made by the Small Cause Court Judge 
of Darjeeling. 

Although the amount involved in this Rule 
is a small one, a question of great import- 
tence arises in the Rule, and in my judg- 
ment the defendant is entitled to succeed in 
the plea taken by her. A license given by 
the Local Government to a person under the 
Electricity Act confers the right on the 
licensee to supply electric energy in a speci- 
fied area. Certain statutory powers and 
duties are conferred and imposed on the 
licensee. These powers are given for the 
purpose of enabling the licensee, who un- 
dertakes a public undertaking, to construct 
his works, his plant,! service mains, ete., 
end to maintain them and certain duties are 
also imposed on him for the safety of the 
public. cr individuals. The undertaking 
being for public benefit a duty is imposed 
on the licensee tosupply energy to any 
person, who wants to take a supply of ener- 
gy, subject to certain conditions laid down 
eitherin the body of the Act or in the 
schedule which is incorporated in the 
license subject to any addition or modifica- 
tion which the Lccal Government may make, 
The licensee cannot show undue preference 
to any particular consumer in the matter 
of-rates ; subject to this he is empowered 
to regulate his relations by agreement with 
his consumers, but even here there are res- 
trictions imposed. He cannot in his agree- 
ment with his consumersinseit any cendis 
tion whatsoever, but only such conditions 
which are consistent with the Act or his 
license and to which previous sanction of 
the Local Government had been cbtained : 
Sections 21 to23. Subjectto these res- 
trictions, the legislature in my opinion in- 
tended the rights between a licensee and a 
consumer to be regulated by contract 
Clauses 6 and 5, respectively, of the schedule 
cast the obligation on the licensee to supply 
eleciric energy to an applicant or @ group 
of applicants for supply cf electric energy 
only when the applicant or group of appli- 
cants enter into a written contract with the 
licensee. The only power which is reserv- 
ed to the licensee by the Act in the matter 
of rates, a power which may be exercised by 
the licensee apart from contract, is “that 
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he can charge on any one of the three alter- 
native modes specified in cls. (a), (b) and 
(c) of sub-s. 3 tos. 23 of the Act, andeven 
when the licensee intends tg prefer to go 
upon the basis of cl. (c) of that sub-section, 
the consumer can, by following the proce- 
dure laid down in cl 10 of tne schedule, 
compel the licensee to adopt either of the 
modes mentioned in c's. (a) and (b). In my 
judgment cl. (e) contemplates charges made 
on the basis of consumption. A minimam 
charge is not really a charge whicn has for 
its basis the consumption of electric energy. 
Tt is really based on the principle that 
every consumer's installation involved the 
licensée in a certain amount of capital ex- 


penditure in plent and mains on which he 
is to have a reasonable return. He geis a 
return when energy is actually consumed, 


in the shape of payments for energy con- 
sumed. 

When no such energy is consumed bya 
consumer, or a tery small amount is con- 
sumedina long period, he is allowed to 
charge min mum charges by his license, but 
these minimum charges ere really interest cn 
his capital outlay incurred for ine particu- 
lay ecnsumer. Clause (e), sub-s. 3, s. 23, 
accordingly in my judgment does not autho- 
rise alicensee to levy minimum charges 
without any agreement with the ccusumer. 
1 also fail to see howcl. (c) cen also be 
invoked by the Municipality to support its 
claim for minimum charges as the Local 
Government has not exercised their powers 
under that clause by the aforesaid notifica- 
tion. issued by it. In my judgment cl. 11 (a) 
of the schedule only empowers or authorises 
the licensee to levy minimum charges. That 
clause was inserted by the amendment of 
1922 to remove doubts on tLe authority of 
the licensee to enter into contracis with in- 
tending consumers with terms for payment 
of minimum charges. But that power in my 
judgment can only be exercised by a 
licensee through a contract entered into 
with an intending consumer. The Local 
Government by the issue of the aforesaid 
notification has cnly amended tke license 
of the Municipality and has simply given 
it the power or authority to enter into such 
contracts with consumers for levying mini- 
mum charges. The view I ¿m taking is not 
in my judgment inconsistent with the deci- 
sion in Burdwan Electric Supply Co. v, 
Kumud Kamini (1), acese which did not 
deal with minimum charges, As iLere wag 
no such contract either with Dr. Roy or hig 

(l) 35 CW N33; A TR 1082 Cal. l4; 135 Ind. 
Cas, 721; 58 O 1458; Ind, Rul, (1932) Cal, 129, 
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legal representative the Municipality cannot 
sue for minimum charges. The Rule is ac- 
cordingly made absolute. The judgment and 
decree of the Small Cause Court are set aside. 
The petitioner must have the costs of the 


lower Court. ‘here will no costs in the 
Rule. l 
D. Decree set aside. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision No. 80-B of 1935 
August 2, 1935 
POLLOCK, J. 
EMPEROR---PROSECUTOR 
versus 
AMRU AND ANOTHER—ÅCCUSED— 

Ci MPLAINANY 

Penal Code (Act XLV of 1660), s. 417—Trespass— 
Trespassers coming into possession—Poscession of 
rightful owner, whether losi—Sicond act of trespass— 
Prosecution by rightful owner, tf can be started— 
Criminal trisi-—Cicil Court doing everything to obtain 
possession—Assistance of Criminal Court. 

Possession is not lost becausa trespassers come 
without license and plough the land. lt would’ put 
the rightful owner of landin an almost jmpossivie 
positicn if after getting possession of the land through 
a Civil Court a single act of trespass is decmed 
sufficient to take away his possession and to deprive 
him of recourse to theUriminal Courts. Consequently 
the rightful owner can fle a complaint for tue second 
act of trespass even though atthe time he was de- 
prived of the possession by the trespassers, Sitaram 
v, Tilokchand (1), followed. 

A complainant who has exhausted the resources of 
a Civil Court in obtaining possession should receive 
assistance from the Criminal Courts. Sitaram v, 
Tilokchand (|), referred to. 


Cr. Rev. against an order of the District 
Magistrate, Akola, dated May 31, 1935. | 

Mr. W. R. Purunik, Government Advocate, 
for the Crown. 

Messrs. A. V. Khare, and W. B. Pen- 
dharkar, for the Ccmplainant. 

Mr. M. R. Pathak, for the Accused. 

Order.—The complainant Sonaji obtained 
a money decree against Dhansingh, son 
of Amu and bought survey Nos. 9-1 and 9-3 
of Mauza Khori-Khudanpur at the Court 
auction held in execution of that decree. 
He was duly placed in possession of those 
fields by the Gourt, and he leased out the 
fields to Sheikh Sardar and another for 
the year 1933-34. An attempt by Dhan- 
singh’s father Amru and brother Mangya 
to disturb the possession of Sonaji's lessee 
resulted in, criminal presecution for 
trespess and Amru and Mangya were both 
convicted and fined Rs, 20 each. Sona;i 
alleges that he leased cut the fields io 
Kalandar Khan for the year 1934-34 
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end that Kalandar Khan was obstructed 
cn July 8, 1934, by Amru end Dhan Singh. 
A second prcsecution for criminal trespass 
resulted in the acquittal of the two accused 
on the ground that it had not been shown 
that Sonaji or his lessee was in possession. 
The District Magistrate has reported the 
case under s.438 of the Criminal Pro- 
eedure Code to have that acquittal set 
aside. 
it is clearly established that Sonaji was 
placed in possession by the Civil Court 
and that his lessee Sheikh Sardar was 
obstructed in 1933-34. I understand that 
the lower Court's view is that Sonaji never 
regained possession after the first. act of 
trespass. That is clearly wrong. As was 
pointed out by Macnair, J. C. in Sitaram 
v. Tilokchand (1), pessession is not lost 
because trespassers come without licanse 
and plough the land. It would put the 
rightiul owner of land in an almost im- 
possible position if afier getting posses- 
sion of the land through a Civil Court 
a single act of trespess is deemed sufficient 
to teke away his possession and to deprive 
him of recourse to ths Oriminal Courts. 
I understand that the lower Court accepts 
the finding that Kalandar Khan was 
obstructed by the two accused as it has 
stated that the only question to be decidel 
is who was in possession ofthe fields on 
the date of the obstruction. There is 
certainly no reason to doubt the evidence 
that Kalandar Khan wasobstrucied. The 
evidence of various witnesses for the 
accused that Kalandar Khan has not 
worked in the fields and the evidence of 
the perepatraks which were prepared after 
Kalandar Khan was obstructed, do not 
show that Sonaji had lost possession. He 
| was the lawful owner of the field and 
his possession would not be destroyed 
by isolated acts of trespass by the two 
accused, . 

The case is not one of great importance, 
but it is highly desirable, as was pointed 
out in Sitaram v. Tilokchand (1), that a 
complainant who has exhausted the 

. resources of a Civil Court in obtaining 
possession should receive assistance from 
the Criminal Courts. It is, therefore, 
necessary for meio interfere in revision 
and I accept this reference. I convict the 
two accused Amru end Dhansingh under 
8.447, Indian Penal Code and sentence 
them each to paya fine of Rs. 50. I also 


(1) 28 NL R 298; 34 Or, L J 145; 141 Ind, Oas, 
273; Ind. Rul, (1933) Nag. 55; A I R 1933 Nag. 
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order each of them under s. 103 of the 
Code of Criminal Procedure to’ execute a 
bond for Rs. 100 with two sureties for 
that amount to keep the peace for a 
period of oneyear. In default of payment 
of the fine, the accused will undergo three 
months’ imprisonment. 
D. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1376 of 1935 
February 18, 1936 
R. C. Mrrrar, J. 
MAHARAJ BAHADUR SINGH—Perrrionse 


VETEUS 

BINODE BEHARY CHOUDHURY anp 

ctaprs—Oppositg Parr 

Bengal Tenancy Act: VIII of 1885), s. 26-J— 
Application under s. z6 J for recovery of money 
and no; for determination of tenant's starus—Ap- 
plication under s. 111, if should be stayed if question 
of status has to be gone into. 

A suit or proceeding can be stayed under s. 111, 
Bengal Tenancy Act, only if the suis or the ap- 
plication is filed for the determination of the status 
of any tenant. Consequently where the prayer in an 
application under s. 2-J isnot forthe determina- 
tion of the status of a tenant and it isa money 
claim which the landlord wants to enforce, the fact 
that. the question of status has to be gone into 
because the defendant has raissd the question of 
status, will not authorise the Couit to stay the ap- . 
Kumar v, 
Rashamaya Halder (1), relied on. 

C. R. from an order of the Munsif, Ad- 
ditional Court, Balurghat, dated May 27, 
1935. 

-Mr. Urukram Das Chakravarty, for the 
Petitioner. 

Order.—This Rule is directed against 
an order of the learned Munsif, Addi- 
tional Court, Balurghat, dated May 27, 
1935, by which he has stayed an application 
made by the petitioner before me, under 
s. 26-J, under the provisions of s.111, Bengal 
Tenancy Act. In my judgment, s. 111 
does not apply to this case. The opposite 
party according to the case of the peti- 
tioner, took a transfer on the footing that 
the holding was not an occupancy holding, 
but a holding at a fixed rent. On that 
the petitioner before me filed an application 
under s. 26-J, and in answer to that appli- 
cation the opposite party has stated that _ 
the holding in question is a holding held 
at a fixed rate of rent. He also made an 
application for stay of the Learing of 
this application on the ground that an 
order has been made under s. 101, Bengal 
Tenancy Act, directing the preparation of 
the Record of Rights. Ine my judgment 
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simply because 2 defendant raises a ques- 
tion. of status it cannot’ be urged that a 
pending proceeding shonld be stayed under 
the. provisions of s. 111. Khemadananda 
Kumar v. Rashamaya Halder (D, is an 
authority for this proposition. A suit or 
proceeding can be stayed under s. 111 only 
if the suit or the application is filed for 
the determination -of the status of any 
tenant.. The prayer in an application 
under s. 26-J is not for the determina- 
tion of the status of a tenant but for the 
recovery of a sum of money although in 
deciding the said claim of the landlord, 
the question of status may have to be 
gone into. It is a money claim which the 
landlord wants to enforce, and the fact 
that the question of status has to be gone 
into because the defendant has raised the 
question of status, will not authorise the 
Cours to stay the epplivation under s. 111. 
I accordingly make this Rule absolute and 
direct the learned Munsif to proceed on 
with the application under s. 26-J. As 
there is no appearance on behalf of the 
opposite party, there will be no order for 
cosis. 

D. ; Rule made absoulte. 
(1) 32 O W N 132; AIR 1923 Cal. 388; 106 Ind. 
Cas, 875. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 91 of 1932 
: February 10, 1936 
. VENKATARAMANA Rao, J. 
M. K. SUBBARAYULU NAIDU— 
Darenpant—APPELLANT 
versus 
ARUNACHALA NADAR AND otapas— 
PLAINTIRES Nos. 2to4 AND Derenpant No. 2 


— RESPONDENTS 

Madras Estates Land Act (I of 1908), s. 146—Sale 
of holding—Landlord accepting rent from purchaser 
Subsequent sale of holding for decree against re- 
geared pattadar without notice to purchaser~-Vali- 
ey. 
Where a holding issold in Court auction, if the 
Sale certificate is produced by the purchaser and 
the, land-holder acts thereon and receives rent, the 
obligation of the prior tenant, the registered pattadar 
for payment of any rent cesses and the transferee 
becomes clothed with all the rights and obligations 
of a ryot under the Madras Estates Land Act and 
if there were decrees against the registered patta- 
dar they cannot be executed afterwards without 
motice to the purchaser. A sale held in execution 
of a decree against ths registered pattedar without 
impleading the purchaser will not bind the pur- 
chaser, 
. S ©. A. against the decree of the District 
Court of Tinneyelly, in. A. S. No. 247 of 


1930, preferred against the decree of the 
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Court of the District Munsif of Koilpatti in 
O. S. No. 382 of 1927. 

Mr. A. Swaminatha Atyar, for the Appel- 
lant. 

Mr. K. S. Champakzsa Aiyar, for the 
Respondents. 

Judgment.—The suit out of which this 
Second Appeal arises was instituted by the 
plaintiffs for setting aside a revenue sale 
in execution ofa rent decree obtained by 
the first defendant agains: one Subbarayulu 
Naidu a registered patiadar. The main 
facts are not in dispute. The said Subbara- 
yulu Naidu mortgaged the suit properties 
he was holding under the Ist defendant to 
one Doraiswami Konar on October 2, 1903, 
and the latter cbtained a decree in O. 5, 
No. 43 of 1981 on the file of the Sub-Couri, 
Tinnevelly, and brought the properties to 
sale. The lst piaintiff purchased the pro- 
perties on November 9, 1918, took delivery 
of possession of the same through Court on 
June 19, 1919, and sold a portion of the 
property to the 2nd plaintiff on January 8, 
1926. Ever since the date of the purchase 
the lst plaintiff has been paying rent to 
the landholder, the Ist defendant and 
receipis were given by him for payment of 
the said rent. It appears that for arrears 


- of rent due to the landholder by the said 


Subbarayulu, the lst defendant, obtained a 
decree jn 8S. S. No. 17 of 1916. Sc on the 


~- date of the Court auction purchase by the 


lst plaintiff there was this decree for 
arrears of rent. In execution of that decree 
the lst defendant put in an application for 
sale in or about 1926, got a notice issued 
only to the registered pattadar, the said 
Subbarayulu Naidu and brought the pro- 
perties to sale for arrears decreed in the 
said suit. The properties were purchased 
by the 2nd defendant. This suit was 
instituted by the plaintiffs alleging that the 
said rent sale without notice to the plaintiffs 
is illegal, that the sale was brought about 
fraudulently by the Ist defendant in collu- 
sion with the registered patiadar who was 
his near relation, that the 2nd defendant 
also participated in the said fraud and that 
therefore, the said sale must be declared 
null and void and not binding on the plaint- 
iffs. The learned District Munsif was of 
opinion that the sale without notice to the 
plaintifis did not affect their interest, that 
the sale was also brought about by the 
fraud of tha Ist defendant but that the 
2nd defendant was an innocent purchaser, 
that though the sale might be set aside, t:e 
2nd defendent was entitled to a refund of 
the purchase money and passed a deereg 
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setting aside the sale and directing è refund 
of the purchase money paid by the 2nd de- 
fendant. So far es the cosis of the suit 
were concerned, the plaintifis were given a 
decree against the lst defendant but they 
were directed to pay the cosis of the 2nd 
defendant. On appeal the learned District 
Judge was of opinion that there was no sta- 
tutory provision which made it obligatory for 
the landholder to give notice to the plaintiffs 
but that on principles of natural justice, such 
notice would be necessary, that the whole 
proceedings were brought about the fraud 
of the Ist and 2nd defendants, that the 
nd defendant was not an innocent purcha- 
ser and gave a decree in favour of the 
plaintiffs as prayed for. The direction as 
to the refund of the purchase money was, 
therefore, set aside. In regard to costs, he 
directed the 2nd defendant to pay the costs 
of the appeal to the plaintiff; but in regard 
to the costs of suit, ke directed both the 1st 
and 2nd defendanis to pay the same to the 
plaintiffs. Two second appeals were filed 
against the decree of the District Judge, 
one (A. 8. A. No. 1931 of 1931) by the 2nd 
defendant against the entire decree and 
the other the present Second Appeal No. 94 
of 1932 by the Ist defendant in so far as 
the decree directed him to pay the costs of 
the suit to the plaintiffs. 

It eppears that Second Appeal No. 1931 of 
1931 has been dismies2d on the ground that 
the appellant died and the appeal abated, 
no legal representatives of the appellant 
having been brought on record in time. 
Theretore, so far as this second appeal is 
concerned, the decree of the lower Appellate 
Court so far as the 2nd defendant is con- 
cemed, has now become final. 

Tt is contended by Mr. Swaminatha Iyer 
on behalf of the Ist defendant (appellant 


in Second Appeal No. 91 of 1932) that the 


view of the lower Court on both the points, 
namely the question of notice and that of 
fraud, is wrong. His contention is that 
until a notice in writing was issued by the 
plaintiff under s. 146 of the Madras Estates 
Land Act to the 1st defendant and a patta 
obtained from him it was not obligatory on 
the ist defendant to issue any notice in the 
execution proceedings taken in connection 
with the rent decree obtained by the Ist 
defendant against the registered pattadar 
and that the finding as to fraud was mainly 
based upon this absenee of notice. It 
appears from the evidence that after the 
purchase by the plaintiffs lst plaintiff pro- 
duced the sale certificate before the land- 
belder (Ist defendant) and the receipts 
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issued hy him for payment of rent (Exs. M 
series) clearly recite the purchase in Court 
auction by the Ist plaintiff of the interest 
of the registered pattadar in the holdings. 
This, in my ppinion, is a sufficient re- 
cognition by the landholder who in. token 
thereof has been receiving rent from the 
plaintiffs up to the date of the revenue sale. 
Under s. 146 of the Estates Land Act where 
there has been a transfer of £ holding either 
by private treaty or by involuntary sale, 
it is the duly of the landholder to recognise 
such transfer if notice in writing is com- 
munciated by the transferor and the trans- 
feree or where the transfer is effected by 
sale under an order of Court, the sale certiti- 
cate or a certified copy thereof is produced. 
Therefore if the sale certificate is produced 
and the landholder acts thereon and receives 
rent, the obligation of the prior tenant the 
registered pattadar for payment of any rent 
ceases and the transferee becomes clothed 
with all the rights and obligations of a 
ryot under the Act. If there were already 
decrees obtained against the registered 
pattadar, they would certeinly be binding 
upon the transferee. because under s. 147 all 
acts end proceedings commenced or had 
under the Act before the giving of no ice 
under s. 146 would be binding on the trins- 
But once tke irensfer his been 
notified to the landholder either by notice in 
writing or by the production of the sale 
certificate and the transferee is recognised, 
any proceeding commenced thereafter with- 
out notice to the transferee wculd not be 
binding on him. This appears to me to be 
the correct view on a reading of s. 146 and 
147 of the Estates Land Act. I am support- 
ed in this view by the observations of 
Division Bench of this Court in Sri Mahant 
Bayag Dossjee v. Sarangapani Chetti (1), 
where their Lordships Oldfield end 
Ramesam, JJ. observed referring to s. 146: 
“We read the section ag laying down that when 
there has been a transfer, whether before the com- 
mencement of the Act or after it, the transferee 
will be entitled to be impleaded- in proceedings if 
he gives the notice which s. 146. prescribes but 
that until he does so, the existing pattadar will 


still be the person with whom tne landholder has 
to deal.” 


Thus it will be seen that cnce the transfer 
is notified to the landholder, the transferee 
is entitled to be impleadedin any fresh 
procee ding initiated after such notification, 
though such proceeding be in connection 
with any decree or execution pending 
against the transferor before the date of 
notification or recognition. Mr. Swaminatha 

(1) (1923) M W N 193; A I R 1823 Mad. 486; 66 Ind, 
Cas, 647; 17 L W 361; 32 MITRA, 5 
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Iyer relied very strongly on two decisions of 
this Court, namely Midnapore Zemindari 
Co., Ltd. v. Muthappadayan (2) and Samsu- 
nava Rowther v. Muhammad Rowther (3), 
but those decisions do not Support him. 
They rather seem to hold that once notice is 
given as required by s. 146, the transferee 
will be in the same position as a registered 
pattadar. In Midnapore Zemindari Co., Ltd. 
v. Wuthappadayan (2), Sadasiva Aiyar, J. 


observes that the expression ‘defaulter’ in - 


the Estates Land Act denotes only the man 
who is the registered patiadar or the heir 
of the registered pattadar or the person 
whom, the landholder has become bound to 
recognise as .the 
provisions of s. 146. It will be seen that 
under s. 146 to impose this obligation on 
the landholder all that the transferee has 
to doisto comply with the conditions of 
s. 146 either by notice in writing or by 
production of the sale certiticate if he is a 
Court auction-purchaser. The said condi- 
tions has been complied with in this. case. 
The decision in Samsunava Rowther v. 
‘Muhummad Rowther (3), is distinguishable. 
There the transferee did notaning to comply 
with the provisions of s. 146. Therefore, 
Ourgenven, J., held that the real owner of 
a holding, who has not been recognised by 
-the landholder cannot upset a rent sale 
under a decree obtained by a landholder 
against the registered pattadar unders. 77. 
The learned Judge cites with approval the 
definition of ‘defaulter’ given by Sadasiva 
Aiyar, J. in Midnapure Zemindari Oo, Ltd. 
v. Muthappadayan \2). Iam, therefore, of 
opinion that the rent sale without notice to 
the plaintiff is illegal. In this view it will 
be unnecessary to consider the question of 
fraud. The.plaintiffs are, therefore, entitled 
to a decree as prayed for and also the costs 
of the suit. 1 am, therefore, unable to 
say. that the order of the lower Appellate 
Court directing the lst defendant to pay 
costs is wrong. 


The Second Appeal is accordingly dis- 


missed. 

(Leave refused.) 

A. Appeal dismissed. 

(2) 44 M 534; 62 Ind. Cas. 337; 40 M L J 213; 29 M 
L T 185; 13 L W 387. 

(3) 37 L W 633; 143 Ind. Cas. 741; Ind. Rul. (1933) 
Mad. 318; A IR 1933 Mad. 495. 
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_injury leave up to April 18, 
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PATNA HIGH COURT 
Civil Appeal No. 155 of 1934 
December 5, 1935 

COURTNEY- TERRELL, O. J. AND 

Duaviz, J. 
R. B. FORSYTH—Peririonsr— 
APPELLANT 
VETSUS 
B.N. RAILWAY Co.-—Oprosite Party 
— RESPONDENT 

Workmen's Compensation Act (III of 1923), ss. 10, 
13 (proviso) —Whether facts found constitute rea- 
sonable delay—Whether question of law—Accident 
to workman ~ Dismissal due to unjitness—Long cor- 
respondence ending in final order- Claim for com- 
pensation after delay of two years—Held, claim 
barred. 

Although the facts must be found by the first 
tribunal, the question of whether such facts do or 
do not constitute a reasonable cause for making 
the delay is a matter of law. Shotts Iron Co., Ltd. 
v. Fordyce (1) and Halemabi v. Ardeshir B. 
Cursetji (2), followed. 

The workman met with an accident in the course 
of his employment. He was given leave but as he 
was found to be unfit forthe work, he was inform- 
ed that he could not be re-employed. A long cor- 
respondence ensued and he was finally informed 
that he could not be re-employed. Even after this 
he continued the correspondence and two years 
after the final order, made a claim for compensa- 
tion under the Act: 

Held, that the delay up tothe final order could 
be exempted but the subsequent delay could not be 
justified and the claim, therefore, was barred. 

©. A. from original order of the Deputy 
Commissioner, Singhbhum, dated Marea a, 
1934, 

Messrs. B. C. De and N. N. Ray, for the 
Appellant. < 

Messrs. 5. M. Mullick and S. N. Buse, for 
the Respondent. 7 

Courtney-Terrell, ©. J—This is an 
appeal from a decision of the Commis- 
sioner for workmen's compensation in 
Singhbhum by one Forsyth who was a 
driver in the employment of the Bengal 
Nagpur Railway Company. An accident 
occurred on February 1, 1929, and tue 
He was given 
1929, and 
thereafter privilege leave until June. 18, 
1929. He resumed duty on June 19, 1929, 
and continued until the October 7, 1929. 
Then he had several alternative periods 
of duty and leave until he was nally 
discharged from tne service of the Railway 
Company on May 24, 1931. 

His claim for compensation is dated 


“August 7, 1933, tnat being tne tirst occasion 


on which he claimed compensation under 
the Act and his claim took the form of 
a Proceeding under the Workmen’s Com- 
pensation Act before the Commissioner. 
‘The Commissioner had to consider two 


818 
points: firstly whether the notice of claim 
by the claimant was within time, having 
regard tos. 10, Workmen’s Compensation 
Act, and the second point that he had 
to consider was whether on the merits 
the claimant was entitled to compensation. 
He decided that the workman, notwith- 
standing that he had filed his claim more 
than two years after ihe accident, had 
reasonable vause within the terms of the 
proviso to sub-s. (1), s. 10. He then pro- 
ceeded tc consider the merits of the case 
and decided against the claimant. The 
claimant has appealed from the decision 
of the Commissioner tous. The respond- 


ents have supported the decision of the. 


Commissioner but have supported it for 
reasons other than those advanced by the 
Commissioner and the substantial part of 
the respondent's case is that the Com- 
missioner should have held that the delay 


in the making of his claim by the appel- 


lant was without reasonable cause and 
that he should not be considered to be 
protected by reason of the proviso. The 
proviso tos. 30, sub-s. (1) of the Act states 
that “mo appeal shall lie against any 
order unless a substantial question of law 
is involved in the appeal.” The question, 
therefore, before us was whether the 
decision of the Qommissioner holding that 
the facts constituted a good and reason- 
able cause for the delay in making 
the claim involves a question of law or 
merely a question of fact. That question 
has been agitated in previous cases and 
the leading authority upon the matter is 
tne English case of Shotts Iron Co. Ltd. 
v. Fordyce (1), decided by the House of 
Lords. ‘here their Lordships held that 
although the facts must be found by the 
first tribunal, the question of whether such 
facts do or do not constitute a reasonable 
cause for making the delay is a matter 
of law. That case has been followed under 
tne Indian Act. notably in Halemabi v, 
Ardeshir B. Cursetji, 144 Ind. Cas. 648 (2), 
by the High Court of Bombay. Hone 
We, therefore, must first consider this 
question of law. The facts are clear and 
simple. The accident, as I have said, 
took place on February 1, 1929, and it 
is true that the claimant did his best to 
come’ back into the employ of the Railway 
Company, but stated that he was not ht 
to drive a locomotive and the Medical 


(1). (1930) A © 503; 99 LJ P C 101; 46 TL R 354; 
_ 14 8 J400; 143 L T 200. 


(2) l44 Ind. Cas. 648; A IR 1933 Bom. 197; (1933) 
a Cas. 607; 35 Bom. LR 293; Ind Rul. (1933) Bom, 
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Officer of the respondent Company con- 
curred in that opinion. He had already 
been given a considerable amount of leave 
and in February 1931, the Medical Officer 
stated tha? there were indications that he 
was ina nervous condition and that he 
had made up his mind that he was unable 
to work asa driver, and, therefore, the 
Doctor thought that he, the claimant, should 
not be pui back on the footplate. On the 
claimant making an application for light 
employment, especially for employment 
as Trial Inspector, he was informed on 
July 30, 1931, that that application could 
not be entertained, firstly because, there 
was no vacancy in the post which he 
sought, and secondly, that he was not con- 
sidered suitable and he was told that it 
was necessary for him to retire from the 
service. He nevertheless continued to 
bombard the authorities of the Railway 
with requests that his case should be re- 
considered. On August 24, 1931, the Chief 
Mechanical Engineer reminded the 
claimant that though he had asked for 
re-examination by the Medical Officer for 
fitness as a driver on the main line, he 
had failed to follow up that application 
and he was reminded that he could not 
be given employment ona light job but 
that if he persisted in his wish to be re- 
examined asa driver, he would so be re- 
examined. However, nothing appears to 
have been done and the Chief Mechanical 
Engineer wrote to him on September 10, 
1931, in reply evidently to further letters 
from the claimant, that a final reply would 
be given to him ina couple of days. As 
a matter of fact, on December 5, 1931, 
the matter received the attention of the 
Agent, who is the highest authority in these 
matters of the Railway. The Agent had 
been appealed to by the appellant with 
a view to a revision of the Chief Mechanical 
Engineer's orders. The Agent's reply 
was very distinct and of a final nature 
stating: : 

“I am not prepared to interfere with the orders 


issued in your case. This is final and further 
correspondence will be of no avail.” 


Notwithstanding this, however, the ap- 
pellant continued writing and it was not 
until the Agent of the Railway had re- 
plied that he, the Agent, had nothing to 
add to the previous correspondence that 
the appellant on August 7, 1933, made 
his applicution to the Commissioner for 
compensation. Nor indeed was any applica- 
tion for compensation sent to the Railway 
Company itself before that date. Now 
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the delay up to December 5, 1931, may 
perhaps have had some justification but 
the delay from - December 5, 193], 
until the application for compensation on 
August 7, 1933, cannot bee justified, and 
the mere fact that he was continuing to 
worry the authorities of the Railway 
Company to review their decision is not, 
in my opinion, a reasonable cause within 
the meaning of the Act. The claim is, 
therefore, barred by reason of limitation. 
It is not in the circumstances necessary 
to go into the merits of the claim itself 
upon which arguments of a forcible 
character were addressed to us. It is 
possible that had it not been for the 
question of limitation, we should have sent 
the case back for further hearing before 
the Commissioner in order that he might 
consider the evidence and give a decision 
in accordance with law. The Railway 
Company offered considerately, without 
prejudice, to settle the matter of the 
dispute by giving a substantial sum ‘to 
the claimant. We adjourned the case in 
order that the claimant might have the 
benefit of the advice of his legal advisers 
in. the matter of accepting the sum 
so offered. ‘To-day, however, on the 
matter being called on again for hear- 
ing, the learned Advocate on behalf of 
the appéllant told us that he had had per- 
emptory instructions that the offer was 
not to be accepted- and that he perferred 
a decision of the Court. His failure in 
this matter has been the cause of his 
losing a substantial sum of money. We 
cannot force people to settle. The ap- 
pellant must bear the result of his stu- 
pidity. 

The appeal will, therefore, be dismissed 
and the appellant must pay the costs. 

Dhavle, J.—I agree. 


D. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
_ Civil Revision Application No. 614 of 1934 
f August 15, 1935 
GRILLE, J. O. 
Shrimant MADHORAO NARAYANRAO 
GHATATE—PLAINTIFF—APPLIOANT 
l versus 
SHEODAS—Derenpant—Non-AprLicant 
Practice—-Framing of issues—Held on facts that 
issues regarding plaintiff's title to bring suit should 
‘be decided before dealing with other issues. 
Among the preliminary issues were two which 
related to the question whether the defendant was 
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entitled to challenge the fact of the plaintiff's 
adoption and right to bring the sujt in view of a 
previous decision on the question of the validity 
of the adoption, which was decided in the plaint- 
ifs favour There were a number of other issues 
dealing with other points and also one issue No. 
23 whether the plaintiff was validly adopted or no, 
and the trial Court passed an order to tbe effect 
that as issues had been framed covering all the 
points in dispute it would be better to take evi- 
dence on all the issues and decide the case finally 
and that findings on preliminary issues gave occa- 
sion for revision application and caused unneces- 
sary delay in the disposal of the suit : 

Held, that the issues on the question as t) whe- 
ther the defendant could challenge the plaintiff's 
title to bring the suit at all were clearly issues 
which should be determined before the witnesses 
were called andthe decision of these issues might 
obviate the examination of the greater number of 
witnesses who were presumably to be called on the 
question of the adoption and that this issue should 
be decided first. 

O. R. App. of the order of the Second 
Additional District Judge, Nagpur, in C. 58. 
No. 17 of 1932, dated October 6, 1934. 

Messrs. W. R. Puranik and M. D. Khande- 
kar, for the Applicant. 

Mr. V.V. Kelkar, for the Non-Applicant. 

Order.—The opposition of the .non- 
applicant in this case has been moditied on 
an understanding of what the object of the 
applicant really is. Among the preliminary 
issues are two which relate to the question 
whether the defendant is entitled to chal- 
lenge the fact of the plaintiff's adoption and 
right to bring the suit in view of a pre- 
vious decision on the question of the valid- 
ity of the adoption, which was decided in 
the plaintiff's favour by a Bench of this 
Court in First Appeal No. 12 of 1930, dated 
November 30, 1932. There isa number of 
other issues dealing with other points and 
also one Issue No. 23 whether the plaintiff 
was validly adop.ed or no, and tne trial 
Court passed an order to the effect that as 
issues had been framed covering all the 
points in dispute, it would be better to take 
evidence on allthe issues and decide the 
case finally and that findings on prelimin- 
ary issues gave occasion for revision appli- 
cation and caused unnecessary delay in the 
disposal of the suit. . Now the issues on the 
question as to whether the defendant can 
challenge the plaintiffs title to bring the 
suit at all are clearly issues which should be 
determined before the witnesses which were 
said to be 60 in number are called and the 
decision of these issues may obviate the 
examination of the greater number of wit- 
nesses who were presumably to be called ;on 
the question of the adoption. ‘The -non- 
applicant has no objection to an order being 
passed directing that this question should 
be decided first, 


. 
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The application accordingly succeeds and 
I direct that Issues Nos. 1 and 2 be tried as 


preliminary issues in the case. I make no 
order as to costs. 
D, Application succeed, 


tient 


h PATNA HIGH COURT 

Civil Appeal No. 117 of 1931 
October 1, 1935 
COURTNEY-TERRELL, C. J. AND Daavun, J. 
Babui DHANESHWARI KUAR 
~—~PLAINTIFF— APPELLANT 
VETSUS 
CHANDRADHARI SINGH AND anotarr— 

DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 22 (2)— 
Co-sharer purchasing holding in execution of rent 
decree in presence of other co-sharer—Such lands, if 
liable to partition, 

Where a co-sharer purchases a raiyati in exe- 
cution of a rent decree in the presence of the other 
co-sherer, such lands are not liable to partition, 
He is entitled to have possession of the lands even 
after partition. 

The partition does not put an end to that right 
or make a present of it to the co-proprietors who 
purchased nothing. What is really available for 
partition is not the land itself but the rent that would 
have been paid for the land by the occupancy 
raiyats whose place has now been taken by the 
porches co-proprietor, with the result that he 

ecomes liable until partition to pay a propor- 
tionate share of the rent to the other co-proprietor 
or co-proprietors. These rents would be taken into 
account in the partition, but not the land purchas- 
ed by him. >- 

[Case-law discussed.] 

C.A. from original decree of the Sub- 
Judge, Gaya, dated May 20, 1931. 

Messrs. Janak Kishore and D. L. Nand- 
keolyar, for the Appellant. 

- Messrs. S. M. Mullick and B. N. Rai, for 
the Respondents _ 

, Dhavle, J.—This is an appeal by the plain- 
tiff in a partition suit. The plaintiff's share 
was four.annas, that of defendant No. 1 
eight annas, and that of defendant No. 2, 
who was the sister of the plaintiff, the re- 
maining four annas. During the pendency 
of the appeal defendant No. .2, who was on 
the record as respondent No. 2, died and a 
question across between the appellant and 
the sons of defendant No. 2 as regards who 
was to take the place of the deceased respon- 
dent for the purposes of this appeal. That 
matter has been settled between the disput- 
ing parties, and the sons of the deceased res- 
pondent have now withdrawn their opposi- 
tion. The result is that the appellant is 

- entitled not only to her original share of four 
annas but also to the four anmas share in 
respect of which her sister. had heen im- 
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pleaded in the suit. As to this, respondent 
No.1, the owner of the other eight annas, 
raises no objection and the partition will 
have to be carried out in the light of the 

altered circumstances. i 


The only point urged on behalf of the ap 
pellant relates to lands in the possession of 
defendant No. 1. on account of purchases 
made by himin rent executions. The issue 
was whether these lands were liable to be 
partitioned, and the lower Court answered 
itin favour of the defendant. The learned 
Advocate for the appellant does not serious- 
ly contend that that particular answer is 
wrong on the authorities, but he does urge, 
and urge very strenuously, that the reason 
given by the lower Court for answering the 
issue in thet particular way will lead to 
many difficulties in future and is incorrect. 
This reason is that as defendant No. 1 pur- 
chased raiyati land in execution of rent de- 
crees in presence of the other co-sharers 
namely the plaintiff and defendant No. 2, he 
is under s. 22, cl. 2, Bengal Tenancy Act, 
entitled to hold the lands subject to the pay- 
ment of rent to his co-sharers. Upon this 
the learned Advocate poims out two things. 
He says, in the first place, that the clause 
in question deals with or provides for pay- 
ment to co-proprietors, and urges that after 
the partition there can be no co-proprietors 
at all. He als» points out that under s. 158-B, 
Bengal 'l'enancy Act, under which a holding, 
sold in execution of a decree for arrears of 
rent is to pass to the purchaser, this effect 
is expressly subject to the provisions of s. 22. 

The contention of the learned Advocate 
thus is that s. 22, cl. 2 of the Act, does not en- 
title defendant No. 1, with his present eight 
annas in the tauzi, to hold the raiyati lands 
purchased by him in rent execution subject 
to the payment of rent as mentioned in cl. 
(2), s. 22, after he has ceased to be a co- 
proprietor by reason of the partition. This 
particular contention has been before the 
Court on several occasions, some of which 
are referred to in Jhapsi Sao v. Bibi Aliman 
(1). Ross, J., who delivered the judgment 
of the Court in that case, first dealt with the 
observations of their Lordships of the 
Judicial Committee in Midnapore Zamin- 
dary Co., Ltd. v. Naresh Narayan Roy (2), 
that : 

(1) 7 P L_T 170; 93Ind. Oas. 1001; A I R 192° 
Pat. 263; 5 Pat, 281. 

(2) 51 0631; 80 Ind. Oas. 827; A I R1924 PO 
144; 51 I A 293; 26 Bom. LR 651; 47 MLJ 23; 
35 M LT 169; (1924) M WN 728; 29 C WN 34; 


20 L W 770; L R5 APC 137; 23 ALJ 76; 3 Pat. 
LR 193; 6 PLT 750 (P Q. 4 
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“Even if the Midnapore Company purchased any jote 
rights in lands held in common by the co-sharers, 
such a purchase would in law be held to have been a 
purchase for the benefit of all the co-sharers " 
on which the learned Advoeate for ihe ap- 
pellant has laid a good deal of stress, The 
learned Judge then pointed out that this 
general.statement of the Jaw must be read 
subject to the provisions of s. 22(2), Bengal 
Tenancy Act. That section, as he observed, 
confers a privilege on the purchasing co- 
Sharer which is in derogation of the com- 
mon law right of the other co-sharers, and 
there does not seem to be anything in a 
partition to take away that privilege. “On 
the contrary,” said the learned Judge : 

“It would appear that the partition only removes the 
necessity for the limitation on the effect of the pur- 
chase and would set free the holding to be operated 
upon by the ordinary provisions of the law.” 


The stress laid by the learned Advocate on 
the word “eo-proprietors” in the clause under 
consideration was also noticed by Ross, J. 
along with the observation in Bambahadur 
Lal v. Gungra Kaur (3) by Kulwant Sahay, 
J. that the status created by s. 22, cl. (2) is 
a peculiar status which attached tothe co- 
sharer so long ashe remained a co-sharer, 
on which also stress has been laid before us. 
But as Ross, J., pointed out, Kulwant Sahay, 
J.» himself said in the last cited case that 
in the decisions in which it had been held 
that on partition the purchasing co-sharer 
was entitled to retain possession of the land 
recorded in his name under s. 22, cl. 2, “the 
interest of the co-sharer who had purchased 
the holding did not cease. He continued to 
be the proprietor after ihe partition and 
hence it was held that he was entitled to re- 
tain possession.” That the particular point 
urged before us by the learned Advocate has 
been decided against him in this Court in 
a number of cases is not disputed, but he has 
urged that those decisions overlook the effect 
of the words “subject to the provisions of 
s. 22” in s. 158-B, and he has laid stress on 
Stonewigg v. Dwarka Singh (4) in which Jwala 
Prasad, J., with whom the late Chief Justice 
concurred, had observed that a co-proprietor 
who had purchased certain raiyati lands, 
was entitled under cl. 2, s. 22, tohold them 
on payment of rent to the co-proprietors so 
long as the village was held jointly by all the 
proprietors, but that on partition of the lands 
he had no right as co-proprietor to claim 
possession under the section. But this dictum 
was explained away by Jwala Prasad, J., 
himself in Ram Prasad v. Munshi Gopal 

(3) 7 P LT 87; 89 Ind. Cas, 232; AI R 1925. 
Pat. 547° 3 Pat. L R 138. 
Pe 4PLW 42% 45 Ind. Cas. 706; AIR 1918 Pat 
442. 
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Chand (5) which he, sitting with Das, J. 
followed in Nand Kishore Singh v. Mathura 
Sahu (6), and both these cases were followed 
in Jhapsi Sao v. Bibi Aliman (1). The 
words in s. 158-B, on which the learned Ad- 
vocate has laid so much stress, do not really 
introduce any new consideration, for they 
only take us back tos. 22, and as Ross, J., 
pointed out, undue stress must not be 


“laid on the word “co-proprietors” occurr-- 


ing in sub-s. (2) of this section. As my 
Lord the Chief Justice pointed out during 
the course of the argument what the learn- 
ed Advocate for the appellant has endeay- 
oured to do is to read into the affirmative 
proposition contained in cl. 2, s. 22, a 
negative provision that the purchasing 
co-sharer will have no right at all to the 
land as soon as he ceases to bea co- 
sharer by reason of the partition. But it 
is only as long as there are others 
interested in the land as co-proprietors 
that it is mecessary to deal specially with 
the purchasing co-sharer’s right to hold. 
the land. 

The partition does not put an end to 
that right or make a present of it to the 
co-proprietors who purchased nothing. 
What is really available for partition is 
not the land itself but the rent that would 
have been paid for the land by the 
occupancy raiyats whose place has now 
been taken by the purchasing co-pro- 
prietors, with the result that he becomes 
liable until partition to pay a proportionate 
share of the rent to the other co-proprietor 
or co-proprietors. These rents would be 
taken into account in the, partition, but 
not the land purchased by the respondent., 
I can see no reason why s. 22 (2) should 
be read in the manner contended for or 
why we should not follow the express de- 
cisions of the Court in Jhapsi Sao v. Bibi 
Aliman (1), and other cases cited in it. 

In this view I would dismiss the appeal 
with costs. The hearing fee will be the 
usual proportion not of the value of the 
appeal but of Rs. 3,000. 

Courtney-Terrell, C. J. —I agree. 


D. Appeal dismissed. 
(5) 2 PL T 255; 62 Ind. Cas. 72; A IR 1921 Pat 


34). 
KO 3 P L T13; 651nd. Oas. 586; A I R 1922 Pat. 
193. 
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BOMBAY HIGH COURT 
- Letters Patent Appeal No. 18 of 1934 
September 4,1935 ` 
BROOMFIELD AND MACKLIN, JJ. 
TUKARAM RANGRAO PATIL-—PLAINTIFE 
—ÅPPELLANT 


. VvETSUS 
SUBHEDAR NAN AJI PATIL AND OTHERS 
—Derenpants—ResronpENtTs 

‘Mortgage—-Mortgagee purchasing equity of redemp- 
tion in-money decree—Relation of mortgagor and 
mortgagee, if ended—Mortgagor in order to redeem 
must get sale set aside. 

Though the purchase of the equity of redemption 
by the mortgagee does not ipso facto put an end 
to. the relation of mortgagor and mortgagee, never- 
theless the saleto the mortgagee is not a nullity 
and the mortgagor is bound to follow the procedure 
allowed by the law to get the sale set aside, Other- 
wise his right to redeem is barred. Martand v. 
Dhondo (1), not followed. 

[Case-law referred to.] 


L. P. A. against the decision of N. J. 
Wadia, J in S. A. No. 991 of 1929. 


N.J. Wadia, J. This is an appeal 
against a decree of the District Judge of 
Sholapur confirming a decree of the 8e- 
cond Class Subordinate Judge of Madha 
dismissing the plaintiff's suit. The plaint- 
iff (appellant) brought a suit for redemp- 
tion of certain property which had been 
mortgaged by his father in 1871 to’ the 
father of defendant No. 1. In 1873 the mort- 
gagee had obtained a decree against the 
mortgagor for arrears of rent of the mort- 
gaged property and in execution purchased 
the mortgagor's equity of redemption. He 
then obtained possession of the mortgaged 
property. It was contended by the defen- 
dants (respondents) that by the purchase 
of the mortgaged property by the 
mortgagee in 1873 in the Court-sale 
the mortgagor's equity of redemption had 
been completely extinguished. Both the 
lower Courts have upheld this contention 
and have on that ground dismissed the 
suit. . 

In support of his contention that the 
mortgagor's rightto redeem still subsists 
the plaintiff (appellant) has relied on the 
decision in Martand v. Dhondo (1). Both 
the lower Courts have held that that deci- 
sion is no longer good law. In Martand 
v. Dhondo (1), the plaintif had sued to 
redeem certain properties which his grand- 
father had mortgaged in 1875. In 1878 
the mortgagee had sued the mortgagor and 
had obtained a money decree against him 
in respect of other debts, andin execution, 
had attached the mortgaged properties and 

(1) 22 B 624, 
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had purchased them in the names of his ser- 
vants in Court-sales without obtining the 
leave of the Court to bid. The questions 
which arose for consideration in that case 
were whether the ‘plaintiff was debarred, 
by the sale in execution from redeeming, 
and whether he could redeem: without 
having had the sale set aside in execution 
proceedings. Farran, O. J. said (p. 629*) : . 

“The question is one of much difficulty and doubt, 
-but seeing that the legislature has now adopted the 
principle in its widest aspect we think that we are’ 
justified in acting upon it. In thisview the sale is 
rendered nugatory, not by the provisions of s. 294, 
of the Code (though permission granted under that 
section to bid might have validated the purchase), 
but by the impossibility of a mortgagee by such 
sales and purchases as these freeing himself from 
his liability to be redeemed. In this view, the fact 
that Dhondo did not take proceedings under s. 294 
toset aside the sales does not affect his present 
right to redeem,” f a 

In Khirajmal v. Daim (2), the question 
was whether a suit for redemption was bar- 
red by adverse possession for more than 12 
years by the purchasers at execution sales 
of the equity of redemption. In the course 
of the judgment it was stated (p. 377) : 

“Their Lordships throw no doubt on the principle, 
which has been acted on in many cases in India, 
that a mortgagee cannot, by obtaining money decree 
for the mortgage-debt and taking the equity of 
redemption in execution, relieve himself of his 
obligations as mortgagee, or deprive the mortgagor 
of his right to redeem on accounts taken, and with 
the other safeguards usual in a suit on the mort- 
gage.” 

After making some remarks with regard 
to the facts ofthe particular case they 
said (p. 371) : 

“In any case the point taken by the appellate 
Judge would not be a cause of nullity for want of 
jurisdiction, but a case of irregularity in procedure 
only,” 

The view taken in Martand v. Dhondo 
(1), was that the purchase of the equity of 
redemption by the mortgagee in such a 
case would be a nullity. The Privy Coun- 
cil in Khiraymal v. Daim (2), laid down 
that the sale in such a case would amount 
only to an irregularity and would be 
voidable, and that the mortgagee by such 
a sale would not acquire an irredeemable 
title. 

In Ashutosh Sikdar v. Behari Lal (3), 
two questions were referred to a Full 
Bench first, whether when a sale has been 
held in contravention of the provisions of 
s. 99, Transfer of Property Act, the sale 

oS C 296; 32 IA 23; 30 W WN 201; 2 
A 37;7 Bom LR L1 O L J $g 
8 Sar. 734 (P O). 

( (3 35 C6; 60 L J 320;:11 CW Niou 
F B). 





*Page of 22 B.—[Wd.] e 
}Page of 32 I. A,—[Hd). 
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is a nullity oran irregular and voidable 
sale, and secondly, whether the right of 
redemption of the mortgagor is or is not 
affected by such sale. It was held by the 
Full Bench that asale held in contraven- 
tion of the provisions of s®99, Transfer 
of Property Act, is not a nullity, but an 
irregular and voidable sale and that such 
a sale can be avoided before confirmation 
of sale byan application under s. 244, 
Civil Procedure Code, without its being 
necessary for the applicant to show more 
than thatthe provisions of the Transfer 
of Property Act have been contravened. 
But after confirmation, the sale can only 
by avoided by an application under s. 244, 
provided that the applicant proves that 
owing tofraud or other reasons he was 
kept in ignorance of the sale proceedings 
preliminary to sale. The Full Bench 
thought that it was neither necessary nor 
advisable to answer the second question, 
viz., whether the right of redemption of 
the mortgagor is or is nol. affected by such 
sale. Mookerji, J., in discussing the third 
class of cases pertaining tothis question 
referred tothe case of Martand v. Dhondo 
(1), as one of the cases in which it had 
been ruled that asale held in contraven- 
tion of the provisions of s. 99, Transfer 
of Property Act was nota nullity and that 
though voidable yet even if itis not for- 
mally annulled, it does not affect the 
right of redemption of the mortgagor. He 
said (p. 79*) : 

“The third class of cases, to which reference has 
been made, affirms the doctrine that a sale held 
contrary to the pani D embodied in 3. 99 is not a 
nullity, and if the mortgagee purchases at such a 
sale, he does not acquire an irredeemable title. The 
leading decision on the point is that of the Judicial 
Committee in Ashutosh Sikdar v. Behari Lal (2), 
There the mortgagees obtained a decree for money 
against the mortgagors upon a claim independent 
of the mortgage; they executed the decree, and pur- 
chased the equity of 1edemption. The mortgagors 
then sued to redeem the mortgagees upon the footing 
that the sale wasa nullity. Their Lordships ruled 
that the sale could not be treated as a nullity, but 
that the mortgagees had not acquired an irredeem- 
able title. They accordingly allowed the mortgagors 
to redeem upon payment of what was due upon 
the mortgage and what had been paid by the 
mortgagees atthe execution sale for the purchase 
of the equity of redemption. If the sale is merely 
voidable, and, therefore, stands good till avoided 
by the appropriate procedure, it isnot easy to perceive 

ow the mortgagor can exercise his right of redemp- 
tion, till the sale has been set aside, and this view 
has in fact been affirmed in Madan v. Jamna (4); 
put although there may be room for controversy 
whether the view is strictly logical, it may be 
observed that it leads to substantial justice, and gives 

(4) 2 ALT 123. 

* Page of 22 B—[Hd.] 
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precisely the same result, as would be attained by a 
reversal of the sale in the first instance, and redemp- 
tion thereafter; if the sale is set aside upon a proper 
application made, the mortgagee-purchaser gets 
back the money paid at the execution sale, and 
the mortgagor is left free to redeem the security. 
According to the view taken by the Judicial Com- 
mittee, the moitgagor gets back the property upon 
payment of precisely the same sum. ‘The result is 
exactly the same, but the procedure is different; in 
the former case, there is a suecessful application to 
set aside the sale, followed by a suit on the mort- 
gage in which the mortgagor gets an 
opportunity to redeem; in the _ latter case, 
there isa suit for redemption in which the rights 
of the parties are worked out. It is not necessary for 
our present purposes to pursue this line of enquiry 
further, which can properly arise only in a suit for 
redemption ” 

The question how the mortgagor could 
exercise his rightof redemption in the 
case of such asale was not dealt with in 
Ashutosh Sikdar v. Behari Lal (3). This 
question arose in Sahadu Manaji v. 
Devlya Jaba (5). In that case five survey 
numbers, 68, 71, 75,76 and 77 were mort- 
gaged by the plaintiff's predecessors to 
the defendants’ predecessors in 1873. In 
1876 the mortgagee obtained a decree 
against the mortgagor on accountof arrears 
of interest. In execution of the decree, two 
lands (survey Nos. 68 to 75) were put up 
for sale and purchased by the mortgagee 
in 1877. About the same time the three 
other lands (survey Nos. 71, 76 and 77) 
were put up for sale and purchased by a 
stranger B who had obtained possession. 
In 1879 Bsold the survey numbers to the 
mortgagee, who remained in possession of 
all the survey numbers after that date. In 
1907 the plaintifis sued to redeem all the 
five survey numbers. It was held that as 
regards survey Nos. 68 and 75, the only 
remedy which the plaintiffs had was in 
the first instance to get the sale set aside 
in proceedings in execution under s. 244, 
Civil Procedure Code and that having 
failed to do so, they could not maintain 
their suit for redemption, because the 
sale was not void but only voidable. 
With regard to the other three lands 
(survey Nos. 71,76 and 77), 16 was held 
that they passed into the possession of a 
stranger to the decree whose sale was con- 
firmed and who obtained possession and 
enjoyed it for two years; and that the 
mortgagee who subsequently purchased 
from him was entitled to rely on the title 
of his vendor. It was held in this case 
that the ruling in Martandv. Dhondo (1), 
hed no application to the case of a purchase 
by a stranger: 


(5) 14 Bom, LR 254; 14 Ind. Oas. 780, 
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Both the lower Courts have ‘held that by 
reason of the decision in Sahadu Manaji v. 
Devlya Jaba (5), the view taken in 
Martand v. Dhondo (1), is no longer good 
law. This view appearsto me to be correct. 
The view taken in Martand v. Dhondo (1), 
was that the plaintiff in such a case might 
redeem although he had not taken pro- 
ceedings under s. 294 (i. e., O. XXI, r. 72) 
to have the sale set aside, If this princi- 
ple had been applied in Sahadu Manaji 
va Devlya Jaba (5), the plaintiffs would 
have been entitled toredeem the two sur- 
vey numbers 68 and 75 which the mort- 
gagee had himself purchased but it was 
held in that case that the only remedy 
which the plaintiffs had was in the first 
instance to getthe sale-set-aside under 
proceedings taken in execution under s. 47, 
Civil Procedure Code, and as they had failed 
to do this, they could not maintain a suit, 
for redemption. It is admitted by Mr. 
Thakor forthe “appellant that the decision 
in Sahadu Manazi v. Devlya Jaba (5), is 
clearly against the principle laid down in 
Marland v Dhondo (1). He argues, how- 
ever, that in the former case the attention 
of the Court had not been drawn to this 
point and. that, therefore, it could 
not be held that the view taken in Martand 
V. Dhondo (1), had been deliberately dis- 
sented from. I find it difficult to accept 
this contention. In Sahkadu Manaji_ v. 
Deviya Jaba (5), the trial Court had 
allowed redemption of these two survey 
numbers, viz., 68 and 75, and had based its 
decision on the authority of Martand v. 
Dhondo (1). The learned District Judge in 
appeal reversed the decision and in doing 
so again discussed Martand v. Dhondo (1). 
The High Court in their judgment referred 
to Martand v. Dhondo (1), and said that 
with regard to survey numbers 68 and 75, 
they were of opinion that the decision of the 
learned District Judge was correct. 

They then referred to the observations of 
the Judicial Committee in Khirajmal v. 
Daim (2), and to the judgment of the 
Calcutta High Court in Ashutosh Sikdar v. 
Behari Lal (3), and after considering the 
effect of these decisions held as stated 
above. It is clear, therefore, that the view 
taken in Martand v. Dhondo (1), was deli- 
berately not accepted in Sahadu Manaji 
v. Devlya Jaba (5), and it was held that in 
a case in which the mortgagor sought to 
redeem the property of which the mortgagee 
had purchased the equity of redemption in a 
Court-sale held in execution of a decree 
obtained by him for interest due on the 
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mortgaged property, the remedy: of thé 
mortgagor was first to get the sale set aside 
and that if he failed todo so, he could not 
redeem. The view taken by both the trial 
Court and the lower Appellate Court 
appears to meto be therefore correct. In 
Sidheshvar v. Ganpatrao (6), it was held 
that where the equity of redemption in one 
ofthe mortgaged properties was purchased 
by the mortgagee, it was open to the mort- 
gagor to redeem the remaining properties 
only. Macleod, C. J., remarked in the 
course of his judgment that (p. 589*): 

“the respondent's pleader rightly admitted that 
the decision in Khirajma: v. Daim (2), governs the 
case and the case of Martand v. Dhando (1), cannot 
now be considered as an anthority, as was pointed 
out inS. A. No. 474 of 1909 Govindrao v. Waman’ 
in this Court,” MA 

In Uttam Chandra v. Rajkrishna Dalal 
(7),it was held by a Full Bench of the 
Caleuita High Court that where a mortgagee 
has in contravention of s.99, Transfer of 
Property Act, attached the mortgaged 
property and brought it to sale and 
purchased it himself, the mortgagor or his 
transferee cannot successfully maintain a 
suit for redemption of the property without 
first getting the sale set aside. Jn that case 
the question referred to the Full Bench 
was. 

“Where a mortgagee has, in contravention of 
s. 99, Transfer of Property Act, attached the mort- 
gaged property and brought it to sale and pur- 
chased it himself, can the mortgagor or his trans- 
feree, without first getting the sale set aside, suc- 
cessfuly maintain a suit for redemption of the 
property ? f 

After discussing the question referred to 
the Full Bench in tue ‘light of the decision 
in Ashutosh Sikdar v. Behari Lal (3), and . 
after stating that the question referred to 
the Full Bench should be answered in the 
negative, Sanderson, C. J., remarked 
(p. 397): 

“This conclusion does not, in my judgment, con- 
flict with the principle laid down in the dictum 
of Lord Davey in Khirajmal Daim (2), viz., ‘Their 
Lordships throw no doubt on the principle, which 
has been acted on in many cases in India, that a 
mortgagee cannot, by obtaining a money decree for 
the mortgage debt and taking the equity of re- 
demption in execution, relieve himself of his ob- 
ligations as mortgagee, or deprive the mortgagor 
of his right to redeem on accounts taken, and with 
the other safeguards usual in a suit on the mort- 
gage. The mortgagor's right in this respect is 
provided for in s. 99, Transfer of Property Act, 
1882, but inasmuch as it has been decided by the 
Full Bench of this Court that a sale, though held 


(6) 28 Bom. LR 588; 96Ind. Cas. 361; A I R 1926 
Bom. 303; 50 B 331 ; 

(7) 47 O 377; 55 Ind. Cas.157; A I R 1920 Oal. 
363; 310 LJ 98; 24 O W N 229, 
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in contravention of s. 99, is not a nullity, but is 
an irregular and voidable sale liable to be set 
aside merely on proof that the terms of the section 
have been contravened, it follows that, under the 
circumstances mentioned in the question referred to 
the Full Bench, the mortgagor, in order to establish 
and enforce his right of redemption, and.to have ac- 
counts taken as between the mortgagor and mort- 
gagee, must get the sale set aside in accordance 
with the procedure and within the time pre- 
scribed, before he can sue for redemption.” 

The view taken was the same which had 
been taken by this Court in Sahadu Manaji 
v. Devlya Jaba (5). On these grounds I 
hold that the view taken by the lower 
Appellate Court is correct. The appeal is 
dismissed with costs. 

Messrs. G, N. Thakor and. V. D. Limaye, 
for the Appellant. 

Mr: N. N. Majumdar, for Respondents 
Nos. 1 to 10, 12 and 13. 

(The Letters Patent appeal having come 
for hearing before the Bench, the following 
judgment was delivered.) 

Broomfleld, J.—This is a Letters Patent 
Appeal from the judgment of N. J. 
Wadia, J., confirming the decree of the 
lower Courts dismissing the plaintiff- 
appellant's suit for redemption. The 
material facts may, be very briefly stated. 
The property in suit was mortgaged in 
July 1871, by the father of the plaintiff to 
the father of the defendant. At the same 
time the father of the plaintiff executed a 
‘rent-note in favour of the mortgagee and 
remained in possession. He failed to pay 
the rentand the mortgagee filed a suit to 
recover it, and obtained a decree, in execu- 
tion of which he brought the mortgaged 
property to sale. At the Court-sale he 
purchased it himself. The available records 
of this suit do not enable us to say whether 
this purchase was or was not with the 
permission of the Court. The question for 
decision is whether under these circum- 
stances the mortgagor is entitled to redeem. 
The case-law has been very fully considered 
in the judgment of N. J. Wadia, J., and as 
we are'in agreement with. him, we do not 
think it necessary’ to discuss the cases in 
great detail. 

There is one case inthe appellant's favour, 
Martand v. Dhando (1). At any rate itis 
in the appellant’s favour on the assumption 
that the mortgagee purchased without the 
Court's permission. In Martand v. Dhondo 
(1), it was admitted that the Court’s permis- 
sion had not been obtained. But Sir 
Charles Farranin his judgment indicated 
the view that ifthe permission had been 
granted, it might have validated the sale. 
On the facts of that case it was held that the 
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purchase by the mortgagee did not affect the 
mortgagor's right:to redeem, and that his 
right to redeem was not barred by his 
failure to take steps under the Civil Proce- 
dure Code to set the sale aside. But the 
later decisions of this High Court, while 
maintaining ‘the principle adopted in 
Martand, v. Dhondo (1), that 

“a mortgagee is not entitled by means of a money 
decree obtained on a collateral security to obtain 
a sale of the -equity of redemption, because by so 
doing he deprives the mortgagor of the privilege 
which a Court of Equity always accords to a mort- 
gagor, viz., a fair allowance of time to enable him 
to discharge the debt and recover the estate”, 
have differed from that case in the appli- 
cation of the principle. It has been held 
that, though the purchase of the equity of 
redemption by the mortgagee does not 
ipso facto put an end to the relation of mort- 
gagor and mortgagee, nevertheless the sale 
tothe mortgagee is not a nullity and the 
mortgagor is bound to follow the procedure 
allowed by the law to get the sale set aside. 
Otherwise his right to redeem is barred. 
This was first laid down in Sahadu Manaji 
v. Devlya Jaba (5). There the Court relied 
onthe decision of the Privy Council in 
Khirajmal v. Daim (2), and also on 
Ashutosh Sikdar v. Behari Lal (3). 
Although it is not so expressly stated in the 
judgment,the decision in Martand v. Dhondo 
(1), was evidently treated as no longer good 
law, and the Court's finding was inconsistent 
with that case. Then there is Sidheshvar v. 
Ganpatrao (6), where it was expressly held 
that Martand v. Dhondo (1), is no longer an 
authority. Reference was made there to 
an unreported case, S.A. No. 474 of 1999 
Govindrao v. Waman, where it was held 
that in view of the fact that Martand v. 
Dhondo (1), was cited and discussed in the 
argument before the Judicial Committee in 
Khirajmal v. Daim 2), the inference was 
that the equitable principle had been too 
broadly stated in that case. Now these 
decisions of our High Court which have 
interpreted the decision of the Privy Council 
and, on the construction which the Court has 
placed upon that decision, have decided 
that Martand v. Dhondo (1), is no longer an 
authority, are binding upon us unless it can 
be shown that there is something in them 
which is clearly contrary tothe law as laid 
down by their Lordships of the Privy 
Couneil. : 

The learned Counsel for the appellant 
here has taken us very carefully through.the 
facts of Khirajmal v. Daim (2). That was 
avery complicated and peculiar cuse, and 
it is by no means easy to follow the precise 
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implication of some of their Lordships’ 
observations if it is attempted to apply them 
to other sets of facts. ‘There is no doubt 
that the head-note correctly states the main 
point that was decided in that case, viz., 

“A Court has no jurisdiction to sell an equity of 
redemption unless the mortgagors are parties to the 
decree or the proceedings which lead to it, or are 
properly represented on the record. As regards 
those mortgagors who are not parties thereto, such 
sales are without jurisdiction, and therefore nul- 
lities, and may be disregarded without any pro- 
ceedings to set them aside.” f h 

But what we are concerned with is the 
position of a mortgagor who was a party to 
the proceedings and yet has taken no steps 
to set the sale aside. The passage in the 
judgment on which reliance is mainly placed 
both for and against the appellant, is at 
p. 37* of the report : ; 

“Their Lordships therefore, substantially agree 
with the appellate Judge as to his view of the 
facts of the case. But the Judge has made a 
decree for redemption of the whole estate, on 
the ground that ‘the mortgagees could not ac- 
quire the equity of redemption directly or in- 
directly by purchase at a Court-sule except by a 
suit brought on the mortgage, on account taken 
and time specially -allowed for redemption. Their 
Lordships cannot concur in this view, which they 
think is based on a misapplication of a sound 
principle of equity. Their Lordships throw no doubt 
on the principle, which nas been acted on in many 
cases in India, that a mortgagee cannot, by obtain- 
ing a money decree for the mortgage-debt and 
taking the equity of redemption in execution, 
telieve himself of his obligations as mortgagee, or 
deprive the mortgagor of his right to redeem on 
accounts taken, and with the other safeguards usual 
in a suit on the mortgage. ” 

Their Lordships then went on to refer 

to special circumstances in the case be- 
fore them which took it out of the scope 
of the general rule, and concluded by 
saying: 
““In any case the point taken by the Appellate 
Judge would not bea causeof nullity for want of 
jurisdiction, but a case of irregularity in procedure 
only.” 

As Mr. Thakor has pointed out, it does 
not appear to have been expressly decid- 
ed in that case what effect failure to 
take proceedings to set aside a sale tothe 
mortgagee would have had on the mort- 
gagor's right to redeem. On the other 
hand, I think, itis impossible to say that 
there is anything in the judgment of their 
Lordships which is inconsistent with the 
view taken by this High Court in the 
two cases to which I have referred. The 
same view has been taken by other 
High Courts. There are two Full Bench 
decisions of the High Court of Calcutta. 
In the earlier one, Ashutosh ,Sikdar v. 
Behari Lal (3), two questions were referred 
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for decision: (1) whether when a sale has 
been held in contravention of the provi- 
sions of s. 99, Transfer of Property Act, 
the sale is a nullity or an irregular and 
voidable sale, and (2) whether the right 
of redemption ®f a mortgagor is or is not 
affected by such sale. The first question 
was answered by holding that a 
sale held in contravention of s. 99, 
Transfer of Property Act, is not a nullity 
but an irregular saleliable to be avoided 
merely on proof that the terms of s. 99 
have been contravened, and further that 
the application to set aside the sale must 
be made under s. 244 of the Code of 1882, 
and must be made before confirmation of 
the sale, unless the applicant proves that 
owing to fraud or other reasons he was kept 
in ignorance of the sale proceedings prelimi- 
nary to sale. The other question was left 
undecided on the ground that it did not 
arise in that suit which was not 
a suit for redemption. Mr. Thakor has 
relied upon some of the observations of 
Mr. Justice Mookerjee in this case and 
argues that if that learned Judge's inter- 
pretation of the decision of the Privy 
Council in Khirajmal v. Daim (2) be ac- 
cepted, then the appellant's suit for redemp- 
tion in the present case is not barred. 

There is, however, a later Full Bench de- 
cision of the same High Court, Uttam 
Chandra v. Raj Krishna Dalal (7). In that 
case the answer is given to the second ques- 
tion referred to the Full Bench in Ashutosh 
Sikdar v. Behari Lal (8) and then left un- 
answered. It was held that where a mort- 
gagee has in contravention of s. 99, 
Transfer of Property Act, attached the 
mortgaged property and brought it tc sale 
and purchased it himself, the mortgagor 
or his transferee cannot successfully main- 
tain a suit for redemption of the property 
without first getting the sale set aside. 
Mookerjee, J., was a party to that judg- 
ment also and fully agreed with the deci- 
sion as his judgment shows. The same 
view has been taken by a Full Bench of 
the Allahabad High Court in Lal Bahadur 
Singh v. Abharam Singh (8) and I may note 
that Sir Dinshah Mulla in his Transfer of 
Property Act has accepted the position that 
Martand v. Dhondo (1) is no longer an 
authority. The appeal fails and must be 
dismissed with costs. 

Macklin, J.—I agree and have nothing 
to add. 

D. Appeal dismissed. 


(8) 37 A 165; 27 Ind. Cas. 795; A I R 1915 AJl. 70; 
13 ALJ 138. 
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CALCUTTA HIGH COURT 
Criminal Reference No. 186 of 1935 
February 18, 1936 
R. C. Mirter, J. 
EMPEROR—Prosnoyror 

VETSUS | 
BHOLA GIRI MOHUNT-—Accusen 

Criminal Procedure Code (Act V of 1898), s. 144 
—Order for injunction must be absolute and definite 
and not conditional. 

Section 144, Oriminal Procedure Code, els. (a) 
and (b) do not contemplate the passing of a con- 
ditional order to be made absolute later on. The 
order for injunction under s, 144, Criminal Proce- 
dure Code, must be an absolute and definite order, 
and it must be left to the party to apply for rescind- 
ing the order by having recourse to the procedure 
laid down in sub-ss. 4 and 6 of the said sec- 
tion, 

Where the order is in the following terms :“... 
either to refrain from doing any of the 
acts set forth above..esees or to show cause, if 
any, against the said order” it is not an order 
which comes within the terms ofs. 144, Oriminal 
Procedure Code, at all. The order is not definite 
and no charge can be sustained under s. 188, Penal 
Code, for violating such order. 

Messrs. Jitendra Mohun Banerji and 
Nirmal Kumar Sen, for the Reference. 

Mr. Bir Bhusan Dutt, for the Crown. 

Order.—It appears that a certain plot 
of land was acquired under the Land Ac- 
quisition Act for the purpose of extending 
the Gun and Shell Factory at Cossipore. 
Within the plot there is a Siva temple be- 
longing tothe accused Bhola Giri. The 
site of the temple was not acquired. Vari- 
ous disputes arose between the accused 
and the officers of the Gun and Shell Fac- 
tory, but they resulted in compromises, and 
ultimately it was agreed that a space of 
four cubits was to be left open for the pur- 
pose of affording access to the temple. On 
September 21, 1934, a certain complaint was 
made to the learned Police Magistrate at 
Sealdah by the officer-in-charge of the Cossi- 
pore Police Station. The learned Magistrate 
on that date passed anorder after reciting 
the acts suid to have been committed by 
the accused which, according to him, would 
lead to a disturbance of the peace on the 
following terms: 

“As the said breach of the peace is imminent 
and immediste preventive measures are desirable, 
I do hereby under s. 144, Oriminal Procedure 
Code, order and direct the person named in the 
margin (the accused) either to refrain from doing 
any of the acts set forth above and exercising 
any other act set forth above beyond using the 
passage as a passage; or to show cause, if any, 
against the said orders of injunction on October 

; 4." 

In pursuance of this order, the accused 
showed cause before the learned Magistrate. 
The sharge against the accused was under 
s. 188, Indian Penal Code, that he violated 
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the order of injunction passed on Septem- 
ber 21, 1934, by doing certain acts between 
November 10 and November 21, 1934. He 
has been convicted by the trying Magis- 
trate and the learned Additional District 
Magistrate of Alipore has made this refer- 
ence under the provisions of s. 438, Orimi- 
nal Procedure Code. In my judgment, the 
conviction cannot stand. It can only stand 
if there was an injunction on the petitioner 
under s. 144, Criminal Procedure Code. That 
section contemplates the passing of an 
absolute order directing any person to abs- 
tain from any act or take certain order with 
certain property in his possession or under 
his enjoyment. The order can be passed 
either ex parte in case of emergency under 
the provisions of sub-s. (2) or it may be 
passed after giving an opportunity to the 
person against whom an order is proposed 
to be passed. But the order must be an 
order which is absolute and definite in 
terms. Section 144, cls. (a) and (b) do not 
contemplate the passing of a conditional 
order to be made absolute later on. As 
I read these provisions the order for injunc- 
tion under s. 144, must be an absolute and 
definite order, and it must be left to the 
party to apply for rescinding the order by 
having recourse to the procedure laid down in 
sub-ss. 4 and 5 of the section. In the present 
case the order is in the following terms : 
“... either to refrain from doing any of 
the acts set forth above. ...or to show cause, 
if any, against the said order.” 

It is not an order which comes within 
the terms ofs. 144, Criminal Procedure 
Code, at all. The order is not definite. In 
this view, and having regard to the fact 
that there was no order for injunction as 
contemplated by s. 144, passed on the ac- 
cused on September 21, 1934, the charge for 
violating an imagined injunction cannot be 
sustained. For these reasons[ accept the 
Reference, set aside the conviction and sen- 
tence passed on the accused and acquit him 
of the charge. The fine, if already paid, 
must be refunded. 


D. Conviction set aside. 
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MADRAS HIGH COURT 
Second Civil Appeals Nos. 253 and 254 
; of 1934 
December 5, 1935 
oe he VENKATARAMANA RAO, J. 
KORRAPATTI SREERAMULU— 
JRO DEFENDANT-—APPELLANT 
5 VETSUS 
NADELLA RAMAKRISHNAYYA. 
AND OTHERS—PLAINTIF¥S—DEFENDANTS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s,95— 
Co-mortgagors—~Redemption by one—Right of con- 
tribution against others—Nature of such right— 
Suit to enforce right—Limitation—Cause of action, 
when arises—Limitation Act (IX of 1908), Sch. I, 
Art. 132. 

Under s. 95 of the old Transfer of Property Act 
one of several mortgagors redeeming the mortgaged 
property has a charge on the share of the other 
mortgagors and the preponderance of view is in 
favour of this right being only in the nature of a 
charge; Iyathurat Aiyarv Kuppamuthu Padayachi 
(3) and Ramachandra Dikshidar v. Narayanaswamy 
Reddiar. 4), referred to, 

The right to enforce such a charge accrues on 
the.date of payment and the article applicable is 
Art. 182 of the Limitation Act Ahmad Wali 
Khan v. Shamsh-ul-Jehan Begam (5), Collector of 
Faraukkabad v, Kishore Mohan (6) and Umar Ali 
y. Asmal Ali (7), relied on. 

Where in a mortgage suit A and B were made 
jointly liable fora certain portion of the mortgag- 


ed amount and B alone for the remaining portion. 


and A discharged the amount jointly decreed : 

Held, that though A had not paid up entire 
mortgage-debt, as he had discharged the entire 
joint liability he was entitled to contribution from 

in respect of the joint debt. 

S. C. A. against the decree of the Court 
of the Subordinate Judge, Masulipatam, in 
A.S. Nos.6 and 7 of 1933 (A. S. Nos. 192 
and 193 of 1932, District Court, Kistna), 
preferred against the decree of the 
Court of the District Munsif of Masulipa- 
tam, in O. S. No. 538 of 1931 (O. S. No. 102 
of 1930 old Additional District Munsit's 
Court, Avanigadda). 

Mr. A. Lakshmayya, for the Appellants. 

Mr. P. Satyanarayana Rao, for the Res- 
pondents. 

_dudgment—this is a suit for contribu- 
tion. The late father of the 4th defendant 
Krishtayya and one Mandava Lakshmayya 
were undivided brothers and members of 
a joint family. On August 1, 1910, they 
mortgaged two items of their joint family 
property being items Nos. 6 andl of the 
plaint A schedule and items Nos.1 and 2 
of the plaint B schedule for Rs. 600 to one 
Akkayya, the father of defendants Nos. 1 
and 5. OnJune 3, 1913, they again mort- 
gaged the said two items and” other six 
items in all eight items of the A schedule 
properties for Rs. 1,000 to one Kotayya. 
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On certain promissory note debts due by 
the said Krishtayya and Lakshmayya, 
Akkayya filed O. 5. No. 292 of 1917 on the 
file of the District Munsif's Court of Avani- 
gadda againsethe 4th defendant who was 
a minor and his uncle Lakshmayya and 
obtained-a decree against them. In execu- 
tiod of the said decree Lakshmayya's. half 
share in the A schedule property: was. 
brought to sale on April 7, 1919, subject to 
the mortgages both in favour of Akkayya 
and Kotayya and in the execution sale. 
Akkayya purchased the half share in.item 
No. 6, 3rd defendant purchased the half 
share in items Nos. 1, 2,3,4 and7 and 
the 2nd defendant purchased the half 
share in itmeNo. 8. Subsequently to this 


the 4th defendant -filed a suit O. 8. No.-994 ` 


of 19190n the file of-the said Court against 
Lakshmayya and his son for partition. 
To this suit both the mortgagors and: all 
the auction-purchasers were parties. There 
wasa decree for partition and in the 
judgment inthe said suit it was held that. 
the mortgage in favour of Kotayya was 
binding’on the 4th defendant only. to the 
extent of Rs. 720 out of Rs. 1,000. The. 
decree was passed on December 22, 1921. 
In 1925 Kotayya'’s son filed O. S. No. 336 of 
1925 to enforce his mortgage against all 
the defendants in the present suis and 
Lakshmayya. In ‘that suit there was a 
decree in and by which Rs. 2,302-14-11 
was directed to be recoverable from the 
entire hypotheca and Rs. 895-15-7 from the 
share of the said Lakshmayya, that. is the 
4th defendant and his uncle Lakshmayya 
were made jointly liable in respect of the 
said sum of Rs. 2,3803-14-11 by virtue of 
the declaration in the partition suit and 
Lekshmayya was made solely liable for the 
additional sum of Rs. 895-15-7 Akkayya 
also filed a suit to enforce his mortgage: 
being O. S. No. 887 of 1926 on the file of 
the same Court against the 4th defendant, 
Lakshmayya’s son, the plaintiff in O. S. No. 
336 of 1925 and the 3rd defendant. 
During the pendency of the said suit the 
decree-holder in O. 8. No. 336 of 1925 took 
out execution and brought the 4th. defend- 
ant’s half share of the property in A sche- 
dule to sale and-on September 10, 1928, the 
Ath defendant paid asumof Rs. 2,434-6-7 
to avert the sale of his share thus. discharg- 
ing the entire - liability imposed under 
the decree andthe 4th defendant subse- 
quently assigned his right to contribution 
from the defendants in favour of the plaint- 
if and he has filed the present suif on 
the strength of the said’ assignment. 
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Apart from other defences the main defence 
raised was that the 4th defendant and, 
therefore, the plaintiff, was not entitled to 
any contribution and 4th defendant not 
having paid the entire amgunt due in 
respect of the mortgage in favour of 
Kotayya under the decree in O. 5. No. 336 
of 1925 including the amount decreed 
against Lakshmayya separately and until 
that amount is paid, he will not be subro- 
gated to any right andhave any charge 
in respect of the amount paid by him and 
the suit is also barred by limitation. 
Both the Courts have neglected the con- 
tentions and decreed the plaintiff's claim. 
Against the said decisions 3rd defendant 
alone has filed the present second appeal. 
Defendants Nos. 1 and 5have filed S. A. 
No. 254 of 1934. 

It is contended by Mr. Lakshmayysa on 
behalf of the appellants that the 4th de- 
fendant being a co-mortgagor under the 
mortgage in favour of Kotayya and the 
decree passed in pursuance thereof he does 
not acquire any right to contribution till 
he has discharged the entire amount dec- 
reed under the mortgage. The amount 
decreed under the mortgage was asum of 
Rs. 3,198-14-6 which included also the sum 
of Rs. 895-15-7 payable by Lakshmayya 
separately. Until that is done, the mort- 
gaged property could not be said to have 
been redeemed and no right would accrue 
to the 4th defendant for any contribution 
and that alternatively if it be held that the 
4th defendant should be deemed to have 
discharged the entire liability and, there- 
fore, become subrogated to the rights of 
the mortgagee, the suit not having been 
instituted within twelve years from the date 
of the original mortgage, must be deemed 
to have been barred by limitation and 
he relies strongly on the decision in Ibu 
Hasan v. Brijbhukhan Saran (1) and 
Perianna Servaigaran v. Marudainayagam 
Pillai (2). Before dealing with the said 
contentions the question-will have to be 
determined as to what isthe position of 
the 4th defendant in respect of the mort- 
gage of Kotayya. Under the partition dec- 
ree-he was held liahle only to the extent of 
Rs. 720 and under the mortgage decree in 
O. S. No. 336 of 1925 he and the 4th de- 
fendant and their shares in the joint family 
property were held liable only for a sum 
of Rs. 2,302-14-11. The 4th defendant and 
Lakshmayya are only co-mortgagors in 


Q) 26 A 407; A WN 1904, LALJ; 
(2) 22M 332, 
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respect of this debt of Rs, 2,303 which has 
been declared bythe decree to be due. 
In respect of the balance the 4th defend- 
ant could not be a co-mortgagor with Laksh- 
mayya. Persons contract as co-promisors 
when they wnite in making one and the 
same promise. A person can only be a 
co-mortgagor with another person in respect 
of the same obligation or debt which they 
are jointly liable to discharge; that is, they 
must be bound by the contract as pro- 
misors in respect of the same performance; 
as seen from s. 82 ofthe ‘Transfer of 
Properly Act, the right of contribution 
arises where the properties are mortgaged 
to secure one debt. Therefore, the one debt 
in respect of which both Lakshmayya and 
Kottayya were liable is the debt of 
Rs. 2,302. In respect of the balance of 
Rs. 895 there isno debt sofarasthe 4th 
defendant was concerned. In this view the 
4th defendant must be deemed to have 
discharged the entirety of the obligation 
under which he was jointly liable with 
Lakshmayya and from such discharge his 
right to contribution arises. The question is, 
is it a right of subrogation, or is he entitled 
to a charge? The payment having been 
made on September 10, 1928, s. 95 of the 
Transfer of Property Act before the amend- 
ment will govern the case. Under s. 95 
one of several mortgagors redeeming the 
mortgaged property has a charge on the 
share of the co-mortgagor. Opinions have 
varied asto whether it is a right of subro- 
gation, or merely a charge. Preponder- 
ance of view has been in favour of the 
right being only in the nature of a charge. 
This is the view which was taken by a 
Bench of this Court in Iyathurai Aiyar v. 
Kuppamithu Padaycchi, 49 Ind. Cas. 416; 
(3) vide also Hamachandra Dikshidar v. 
Narayanaswamy Reddiar (4). The langu- 
age of the section is plain and unambiguous 
and I am inclined tothinkthat the Privy 
Council in Ahmad Wali Khan v. Shams-ul- 
Jahan Begam (5) meant to declare that only 
a charge was created under s.95. I agree 
with the observations of Sulaiman, Ag. CO. J. 
in Collector of FParukhabad v. Kishore 
Mohan (6) who after referring to Ahmad 

(3) 49 Ind. Cas. 416; 9L W 120;(1919) MW N 


(4) 5I M810; 112 Ind. Cas. 6; (1928) M W N 515; 
55 M LJ326; A I R 1928 Mad. $30; 28 L W 


554. 

(5) 28 A 482; 33 IA 81; 3 ALJ 360; 100W N 
626; 3C L J481; 1 M L T 143; 8 Bom. L R 397; 16 
ML J 269; 8 Sar. 918 (P Oy 

(6) AIR 1932 All. 250; 137 lnd. Cas. 86; (1932) 
A Ld 19; A I R 1932 Ali, 250; Ind. Rul. (193% All. 
274. 
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Wah Khan v. Shamsh-ul-Jahan Begam (5) 
observed: 

“Reading ss. 82, 95 and 100 of the Transfer of 
Property Act in the light of the observations 
made by their Lordships of the Privy Oouncil, 
there can be no doubt that a mortgagor redeem- 
ing the whole mortgage was entitled tc enforce 
his charge against his co-mortgagors. The right 
of enforce it obviously accrues on the date of 
payment. The article applicable to such a claim 
would obviously be Art. 132 of the Limitation Act. 
It was, therefore, impossible to hold that if twelve 
years had expired by the time thd mortgage 
decree was passed on the mortgage and one 
of the mortgagors paid up the whole amount, 


he had ne remedy left.” 

Vide also the decision of the Calcutta 
High Court in Umar Ali v. Asmat Ali (7). 
Therefore, the plaintiff's claim is sustainable 
and his remedy isnot barred by limita- 
tion. 

Then the question arises as to how the 
tight of contribution should be worked out. 
In arriving at the actual amount payable, 
regard must be had to the principle laid 
down by their Lordships ot the Privy Coun- 
cil in Faqir Chand v. Aziz Ahmad (8) and 
the value of the prior morigage in favour 
of Akkayya and also the value of the 
charge on the half share of Lakshmayya 
in respect of Rs. 895-10-7 made payable 
under the decree in O. S. No. 336 of 1925 
must be taken into account. With this 
modification this suit is remitted to the 
District Munsif’s Court of Masulipatam to 
pass a revised decree inthe light of the 
above observations. Costs of all the Courts 
may abide the result. 


A. 
(7) 52 © 1167; 130 Ind. Cas. 889; A IR 1931 Cal. 
281; 35 O W N 409; 53 OL J 151; Ind. Rul. (1931) 
Jal 409, i 
' (B) 54 A 199; 136 Ind. Cas. 754; 9 O WN; 
(1932) A L J195; 36 CW N437; A IR1932P © 
74; 35 L W 421; (1932) M W N 445; 62 M L J 492; 
13 P L T 261; Iod. Rul. (1932) P O 149; COL J 
271; 34 Bom. L R 760 (PO). ; 
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as if it ts charge—Purchaser decree-holder to bè 
given opportunity of redemption—Construction of 
s. 47 to be in favour of decree-holder. 

Where a money decree is ordered to be paid by 
instalments on the _judgment-debtor executing a 
security bond ghypothecating immovable property 
for the satisfaction of the decree and a default in 
payment of instalments committed, the hypo- 
thecated property can be sold in execution of the 
donne and afresh suit is not necessary. [p. 831, 
col. L 

When this money. decree is being executed 
against the hypothecated property, it is not being 
executed as a simple money tlecree but as a decree 
against the property on which it is a charge, 
Consequently, when such property is subsequently 
purchased by another decree-holder in execution of 
his money decree, the property is transferred to 
him only subject to the charge and hence in 
execution proceeding by the former decree-holder 
against such property, the purchaser decree-holder 
should be present ashe is a representative of the 
judgment-debtor within s. 47, Civil Procedure 
Code, so that he may be given an opportunity to 
redeem the property by paying off the amount due 
to the prior decree-holder 

[Case-lew discussed.] 

Section 47, Civil Procedure Code, should be con- 
strued liberally end the decree-holder should get 
his relief as expeditiously as possible. Prosunno 
Kumar v. Sanyal Koali Das Sanyal (17), relied on, 

C. A. from original order of the 
Sub-Judge, Bhagalpur, dated March 9, 1935. 

Messrs. S. M. Mullick, Baldeva Sahay 
and D. C. Varna, for the Appellants: 

Messrs. A. B. Mukherji and B. B. Saran, 


for the Respondents. 


Mohammad Noor, J.—This appeal is 
from the order of the Subordinate Judge 
of Bhagalpur directing the names of the 
appellants to be added as judgment-debtors 
in an execution proceeding. The facts are 
these: The respondent Kishun Pershad 
obtained a decree against Partap Narayan 
Ohaudhury and another for a sum of 
Rs. 9,562-14-0. The decree directed that 
the decretal amount was to be paid in 
annual instalments provided that the judg- 
ment-debtors filed in Court within one ` 
month a registered security bond hypothecat- 
ing certain property as security for the 
realization otf the decretal debt. This 
order was obviously passed under O. XX, 
r. ll, Civil Procedure Code. The de- 
fendants complied with the conditions and 
filed the security bond hypothecating their 
property for the satisfaction of the decree. 
There was some question raised between 
the decree-holder and the judgment-debtors 
whether the terms of tue decree were com- 
plied with and the bond was tiled in time, 
1 need not enter intc it, as it has been 
held in an earlier proceeding that it was 
done. 7 
The judgment-debtors made a default 
in the payment of the instalments ‘and 
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. the decree-holder who is the principal res- 
© pondent before us, put the decree in 

execution and proceeded to sell the hypo- 

thecated property without first getting it 
attached. An objection *was raised on 
_ behalf of the judgment-debtorg that the 

property could not be sold without an 
attachment. This was upheld by tne 
executing Court on November 2, 1932, but 
the order was reversed on appeal by this 
Court on March 16, 1934. The judgment 
is reported in Krishna Prasad v. Pratap 
Narayan (1). In the meantime the execu- 
tion case was dismissed on March 20, 
1933, for default of the decree-hoider. 
When this Court decided that an attach- 
ment was not necessary, the execution cage 
was restored on July 10, 1934. In the 
meantime the appellants purchased the 
hypothecated property in execution of their 
own simple money decree. When the exe- 
cution case was restored, the decree-holder 
applied that as the appellants had pur- 
chased the hypothecated property of the 
judgment-debtors, they should be deemed 
to be their representatives and should be 
added as such in the execution proceed- 
ing. To this the appellants raised various 
objections, but we are concerned only 
with one of them, namely that they should 
not be added as judgment-debtors in the 
execution proceeding. The objections were 
disallowed and the appellants were added 
as judgment-debtors ag. representatives of 
the original judgment-debtorg. They have 
appealed against the order. 

During the course of the execution in 
which the appellants purchased the pro- 
perty the decree-holder of this case applied 
that his charge vpon the property in ques- 
tion should be notified. This was ordered 
to be done, but somehow or other it was 
not notitied. The appellants, however, knew 
of it. No question’ has, therefore, been 
raised before us that the appellants had 
“no notice of the charge of the decrée-holder 
on the property which they had purchased. 
The only question involved in this appeal 
is whether the decree-holder respondent ig 
entitled to proceed with his execution 
against the hypothecated property in the 
. presence of the appellants. ‘The decision 
of the issue depends upon the determina- 
‘tion of the nature of execution of a simple 
money decree for the satisfaction of which 
security. has been given under the provi- 
sions of the Code of Civil Procedure. -Mr. 
Mullick appearing on behalf of the appel- 


-  (1)-13 Pat. 387; 153 Ind. Cas, $21; AIR 1934 
Pat. 608: 15 PE T 754: 7 R P 33L. i 
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lants has contended that if the hypothe- 
cated property can at all be sold in exe- 
cution of the decree, that property cannot 
be treated as if it is a mortgaged pro- 
perty. As such it cannot be sold without 
institution of a fresh suit as provided in 
O. XXXVI, r. 14. But if the decree be 
executed as a simple money decree with- 
out any reference to the fact that the 
property sought to be sold is hypothecated 
to the decree-holder, the appellants cannot 
be treated as representatives of the judg- 
ment-debtors and cannot legally be brougnt 
on the record. The learned Advocate for 
the respondents has, however,. contended 
that the principle of O. XXII, r. 10, ap- 
plies in this case and the suit must be 
treated as pending till the decree is 
satisiied.. He contends that when a pro- 
perty is given in security for the satisfac- 
tion of asimple money decree, the decretal. 
debt thereby becomes a charge upon the 
property and the charge can be enforced 
in execution of the decree itself, and a 
transferee of the lypothecated . property 
being the representative of the judgment- 
debtor, the decree-holder is entitled to 
have him added as a party to the exe- 
-cution proceeding in order to give him an 
opportunity of redemption. 

The first question to be considered .is 
whether the hypothecated. properties can 
be sold in execution of the decree. So 
far as this Court is concerned, it seems to 
be settled that if the decree is not for a 
claim arising. Out. of the mortgage, the 
hhypothecated property can be sold in exe- 
cution of the decree and a fresh suit is 
not necessary. It was held in Braja 
Sunder Deb v. Sarat Kumari (2), that the 
effect of rr. 14 and 15, O. XXXIV, Civil 
Procedure Code, read with s. 100, Trans- 
fer of Property Act, is that where im- 
movable property has been made security 
for payment of money and the beneticiary 
has obtained a decree for the payment of 
money so secured, he shall not be entitled 
to bring the property to sale otherwise 
than by instituting a suit for sale in 
enforcement of the security. But the im- 
movable property must have been made 
security for payment of the money before 
the decree was obtained, otherwise tne 
provisions do not apply. Chapman, J.. 
held that in order to attract the provi- 
sions of O. XXXIV,r. 14, the claim must 
arise out. of the mortgage, but when 
securily is given after the decree was 

(2) 2 P L J55; 38 Ind, Oas. .791; A IR1916 Pat. 
252. 
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passed, this rule. has no application. This 
was a case in “which the decree, which 
was for maintenance, created a charge 
upon some property andthe objection was 
that the property could not be sold with- 
out a suit under s. 67, Transfer of Pro- 
perty Act. In a later decision in Ganga 
Deo Narayan Singh v. Joti Lal Sahu (3), 
the same learned Judge, Chapman, J., held 
that the property given in security by a surety 
could. be sold in execution of the decree 
if. the judgment-creditor has exhausted all 
remedies against the judgment-debtor. 
There are, however, observations to the 
effect that,.the sale would not be of the 
mortgaged property and the judgment- 
creditor ran. the risk of the right of re- 
demption being subsequently held to re- 
main alive, otherwise there was no objec- 
tion to his proceeding in this manher. 
These two cases, in my opinion, clearly 
lay down that if a property is given in 
security for the satisfaction of a decree 
subsequent to the decree or in the decree 
itself, the property can be sold without 
recourse to. a fresh suit. In Hari Shanker 
Rai v. Tapai Kuer (4), it was held that 
when. a decree created a charge for main- 
tenance, it could be executed without a 
separate suit and the decree-holder could 
bring .to sale the property charged 
through ‘the agency of the executing Court 
without first having resort to a suit under 
the provision of s. 67, Transfer of Pro- 
perty Act. It was further held that where 
the claim arose out of a money decree the 
provision of O. XXXVI, r. 14, which 
prohibits the enforcement of.a mortgage 
except in the manner provided by the 
Code did not apply. To the same effect 
is the decision in Tata Iron and Steel 
Co. v. C. J. Smith (5). Mr. Mullick ap- 
pearing on behalf of the appellants has 
drawn our attention to the case of Gokul 
Nath Jha v. Pranmal Marwari (6), where 
a property was given in security by the 
defendant before the decree was passed. 
It was. held that the property could not be 
sold without a fresh suit. But Roe, J., 
while agreeing with the judgment of the 
late Jwala Prasad, J., said as follows: 


“The mortgage being prior to the compromise 
decree the debt arises out of the mortgage. There- 


(3) 2 P LJ 197; 39 Ind. Cas. 648; A I R1917 Pat. 
596; 3 PL W 414. 

(4) 4 Pat. 693; 88 Ind. Cas. 923; A IR1926 Pat 
31; 6 P L T 802. ; 

(5) 8 Pat. 801; 124 Ind. Cas. 90; A IR 1930 Pat. 
“108; Ind. Rul. (1930) Pat. 410. 
| LP LW 69; 37 Ind. Oas. 397;.A I R1916 Pat. 
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fore, under O. XXXIV, r. 14, Civil Procedure 
Code, the mortgaged property cannot be sold.” *. ” 

In the present case the security was 
given after the decree was passed, or at 
any rate the security was taken as a con- 
dition of the decree being an instalment 
one. There was some, difference of opi- 
nion in Calcutta, but the majority of the 
decisions seem to be in favour of the view 
that the property given in security for 
the satisfaction of a decree can be sold 
without having recourse: to a separate 
suit. In the case of Jyuti Prakash Nandi 
v. Mukti Prakash Nandi (T), it was held 
that properties covered by a security bond 
given for stay of execution of a decree 
could be proceeded against without insti- 
tuting a suit under s. 67, Transfer of 
Property Act. There is in principle no 
difference between a security bond given 
to secure a stay of execution and a bond 
given to secure the decree being made an 
instalment one. The same view has been 
taken by the Allahabad High Oourt in 
Beti Mahalakshmi Bai v. Badan Singh (8) 
by the Rangoon High Court in Daw Ohn 
Bwin v. U Bah (9) and by the Madras High 
Court in theease of Subramanian Chettiar 
v. Raja of Ramnad (10), a case which was 
relied upon in the Calcutta case already 
referred to. -Sir John Wallis, the then 
Chief Justice of the Madras High Court, 
observed: i 

“It would be a most mischievous state of law if 
such a thing were necessary and it would fetter 
the discretion of the Courtin accepting immovable 
property as security for the execution of the 
decree,” 

His Lordship relied upon the decision 
of the Judicial Committee in Sadasiva 
Pillai v. Ramalinga Pillai (11) and held 
that the matter is one for decision in the 
execution proceeding. Tnis case was follow- 
ed in Oficial Receiver, Tanjore v. Nagaratha 
Mudaliar, 92 Ind. Cas. 497 (12). The prin- 
ciple seems to have been accepted by 
their Lordships of the Judicial Committee 
in Raghubar Singh v. Jai Inder Bahadur 


(8) 45 A 649; 74 Ind. Gas. 927; AIR 1924 All. 105; 
21 AL J 601. 

(9) 7 R 352; 118 Ind. Cas. 632; A IR 1929 
Rang. 126; Ind. Rul. (1929) Rang. 280. 

(10) 41 M 327; 43 Ind. Cas. 127; A IR 1918 Mad. 
442; 34 ML J 84; 6 L W 762; (1917) M W.N 
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(11) 2 IA 219; 24 W R193; 15 BL R 383; 3 Sar. 
519 (P O). 5 
(19) 94 Ind. Oas. 497; AIR 1926 Mad. 194;49 M 
L. J 643; (1925) M W N 907, nips i 


AY 51 0 150; 8l Ind. Cas. 734; AI R 1921 Cal. 
485 
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`- Singh (13). In that case a third party hed 


_given. ‘security for due’ perfomance of 
‘a decree. The decree-holder filed an ap- 
plication’ for ‘ascertainment of mesne profits 
and their realisation from the hypothecated 
properties making the surMies parties to 
the execution proceedings. Their Lordships 
held that it- was permissible. This case, 
` in my opinion, lays down two principles 
one is that hypothecated property can be 
proceeded against in execution of the decree 
itself without having recourse to a separate 
suit, and secondly, that the surety can be 
made a party to the execution proceed- 
ings. These cases leave no manner of 
doubt: in my mind that the properties given 
as security by the judgment-debtor can be 
sold without a separate svit. The next 
question is whether the execution cf a 
decree can be as if it was a simple money 
decree without having regard to the fact 
that the properly sought to be sold was 
hypothecated for the satisfaction of the 
decree, or whether the property can be pro- 
ceeded against as ifit was subject to a 
charge. The bond in the present case seems 
to me to be similar to the bond which 
was before their Lordships in the case 
above referred to. In this bond nobody has 
been named as a mortgagee. The judg- 
ment-debtor simply said that he was mort- 
gaging the property for the satisfaction 
of the decree and promised that till the 
decree was satisfied, he would not mort- 
gage or in any way encumber it. Under 
similar circumstances their Lordships held 
that such a bond created a charge on the 
property hypcthecated and that it could be 
sold in execution of a decree by making 
. the surely party to the execution proceed- 
ing and giving him time to redeem. In the 
case before us the judgment-debtors them- 
selves have given security. 

If the contention of the learned Advo- 
cate for the appellants be accepted that 
in such a case the execution can only pro- 
ceed as if the decree was a simple money 
decree without having any regard to the 
fact that the decretal-amount was a charge 
upon the property sought to be sold, a 
number of complications will arise. In 
this particular case no property is left in 
the judgment-debtors. Their right, title 
and interest in the property Whatever it 
was, has been sold in execution of a simple 
money decree and has been purchased by 


(13) 46 I A 298; 55 Ind. Cas. £50; A IR 1919 
P 055; 42 A 158; 22 00 212;6 OL J 68% 38M 
LJ 302; 18 AL J 263; 22Bom, L R5213 L W 
82 (P O). i 
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the appellants: If the contention of the 
appellants be accepted the property can- 
not be sold at all. We shall, therefore, 
be landed into this position that if a pro- 
perty be given in security for the satisfac- 
tion of a decree under the provisions of 
the Code of Civil Procedure, it can only 
be proceeded against as long as it is with 
ths judgment-debtor or with the surety, 
but as soon as the property is transferred 
to a third party, is cannot be proceeded 
against in execution of the decree and a 
suit will become necessary. This posi- 
tion, a8 pointed out by Sir John Wallis in 
the Madras case, will be a very mischievous 
one; Security for due performance of a 
decree is taken to facilitate the realization 
of the decree, and not to make its realiza- 
tion more difficult. The decree-holder is 
entitled to have his decree realized by 
the easiest method known in law. If a 
property given in security by the judgment- 
debtor can only be sold in execution of 
the decree as long asitis in his possession, 
there is no object in taking security as the 
property of the judgment-debtor can al- 
ways be sold in execution of a simple 
money decree. The only advantage will 
be to convert the decree into a claim and 
necessitate a fresh suit and thus prolong 
the litigation. In my opinion, there is 
nothing in any provision of the Code which 
makes it necessary to institute a fresh 
suit when the hypothecated property has 
passed out of the hands of the judgment- 
debtor or the surety. The second difficulty: 
will be this. If the execution be -in all 
respecis as that of a simple money decree 
though aginst a hypothecated property an 
attachment will be necessary. This. Court 
has, however, held in Tata Iron and Steel 
Co. v.C. J. Smith (5), already referred to, 
that where a judgment-debtor executes a 
mortgage bond as security for due per- 
formance of a decree, the bond is en- 
forceable in execution proceedings and 
the decree-holder may realize the proper- 
ties given in security without attaching 
them or instituling a suit under s. 67, 
Transfer of Property Act. This case lays 
down three propositions: (1) that a suit is 
not necessary, (2) that the security bond 
can ‘be enforced and the security property 
can he realized, and (3) that an attach- 
ment is not necessary. The first proposi- 
tion has already been dealt with. The 
second lays down that it is not only the 
money decree which is executed but the 
security bond is executed but the security 
bond is enforced and that can only be 


S34 
-enforced ` against the property and the 
--decree-holder can follow the property 
wherever it may.be. The tnird position 
makes it clear that the property shall be 
deemed to be attached from ‘the time 
the security bond-was given end an ate 
tachment in the course of execution is not 
necessary. Das, J. when dealing with 
this topic, said: 

“The second point is that attachment is a neces- 
sary preliminary to an execution proceeding, 
This is undoubtedly so; but we must find out a 
reason forthe rule which Tequires a decree-holder 
to attach properties as a preliminary to taking 
execution proceedings. There is no doubt whatever 
that the whole object of attachment is to prevent 
an. alienation and to make a particular fund 
available to the decree-holder; but this fund was 
available to the decree-holder as soon as the secu- 
rity hond was executed. It was impossible for the 
Judgment-debtor after executing the security bond 


to alienate the property covered by the security 
bond to the embarassment of the decree-holder. 
This has been dealt with by Wallis, ©. J., in 


Subramanian Chettiar v. kajah of Ramnad (10), 
and I entircly agree with his conclusion. 


, Wort, J., agreed with this decision, and 
while sitting with my brother Varma again 
took the same view in this very case in 
Krishna Prashad v, Pratap Narayan (1). 
A purchaser at ‘an auction sale in execu- 
tion ofa simple money decree purchases 
nothing more than the light, title and 
interes, ot the judgment-debtor, but when 
he purchases a property which has already 
been given in security for the satisfaction 
of a decree, he purchases it subject to the 
charge of this decree and he is bound by 


that charge; and when this charge 
is enforced it can be enforced 
even when the property is in his 


hands. In Subramanian Chettiar v. Raja of 
kamnad (10), just referred to sbove. 
Wallis, ©. J., speaking of the execution 
proceedings observed: 
The effect of immovable 
security is something more 
because it makes the property 
` discharge of the judgment-dept 
rateable distribution among other judgment-credit- 
ors, but the realisation by the Court of such secu- 
rity in execution is of the same nature as sale, by 
the Court of the immovable property attached, that 
is to say, it transfers the right, title and interest 
of the judgment-debtur who has given security, 


In Official Receiver, Tanjore v. Naga- 
ratha Mudaliar 92 Ind. Cas. 497 (12), al- 
‘ready referred to in connection with the 
necessity of a suit, it was also held that the 
executing Court was not bound to stop the 
Sale of Lue property on receiving notice of 
the insolvency of the judgment-debtor 
under s. 52, Insolvency Act, as the decree- 


preperty being given as 

than an attvechment, 
applicable solely in 
and not liable to 


holder who was proceeding against the pro-. 


perty given ip security for the satisfaction 
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of his decree was a secured creditor. 
This finding clearly shows that when a 
mouey decree is being executed against 
a property given, in securily for the gatis- 
faction of a dgcree, it is not being executed 
as a simple money decree but as a decree 
against ihe property on which it is a 
charge. There are observations in this | 
case tothe effect ‘that the decree-holder 
when he has received a security for his 
decree becomes a secured creditor and is 
to be treated as such. This proposition 
can also be deduced from the decision 
of the Allahabad High Court in 
Mahadeo Prasad v. Anandi Lal, 92 Ind. 
Cas. 348 (14). There a property which was 
subjected toa charge for the satisfaction 
of a decree was subsequently purchased 
by a third party and thesale ofthe pro- 
perty in execution of the decree was get 
aside at the instance of this purchaser. 
The decree-holder brought the suit for a 
declaration that he could sell this property 
in execution of his decree. This was allow- 
ed. I shall presently show that a suit for 
this purpose is unnecessary and the ques- 
tion can be dealt with in the execution 
proceeding itself. l | I; 

Tae next question for consideration is 
whether the appellants, who have pur- 
chased the hypothecated property in execu- 
tion of their simple money decree, can be 
added as judgment-debtors to the execution 
proceedings. Once we come to the conclu- 
sion that the security ‘given for the 
satisfaction of adecree by the judgment- 
debtor can be enforced in execution pro- 
ceedings, it follows that if the hypothecat- 
ed property has been transferred subject 
tothe charge, the transferee, whether he 
be a purchaser at an auction in a simple 
money decree or by a vyoluntary transfer, 
can a representative of ‘the judgment- 
debtor be made a party to the execution 
proceedings otherwise, as I have said, the 
property cannot be sold because the judg- 
ment-debtor has no saleable interest left 
in it. The learned Subordinate Judge has 
referred tothe two decisions, one of the 
Allahabad High Court and the other of the 
Calcutta High Court Gulzari Lal v. Madho 
Lam (15), and Ishan Chandra Sarkar v. 
Madhab Sarkar (16), which ley down that 
the transferee from a judgment-debtor is 
his representative. Mr. Mullick appearing 
on behalf of the appellants has contended 

(14) 92 Ind. Cas, 348; A IR 1925 All. 60; 47 A 90; 
22 AL J 887, 2 

(15) 26 A 447, AW N19, 61; 1 ALJ 
9 


(16) 24 C 62; 10 WN 36. .. . 
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“that those decisions refer to the execuiton 
of a mortgage decree and not to that of a 
simple money decree. But the execution 
of a simple money decree against a pro- 
perty given in security for the satisfacticn 
of that decree partakes of the nature of 
an execution of a mortgage decree. I see 
no necessity that in order to enforce the 
decree against a transferee of the hypo- 
thecated property, the decree-holder should 
be compelled to bring a separate suit. 
Section 146, Civil Procedure Code says that 
except as olherwise provided in the Code 
or any otherlaw, where any proceeding 
may betaken against any person, then the 
proceeding may bs taken against any per- 
son claiming under him. 

It cannot be disputed that ihe appellants 
claim the hypothecated property through 
the judgment-debtors. Thougn O. XXII, 
Ir. 10, may not strictly apply, but there is 
no reason why the same principle should 
not govern the execution proceedings. The 
present execution which was started against 
the jugdment-delhtors can be continued 
against the transferees of the hypothecat- 
ed property. Any question, which may 
arise between the decree-holder and the 
transferee, can be „dealt with under s. 47, 
Civil Procedure Cg being a matter re- 
lating to the execufon and satisfaction of 
the decree. Section 47 of the Code should 
be liberally construed and the deeree- 
holder should get his relief as expeditiously 
as possible. Their Lordships of the Judicial 
‘Committee in Prosunno Kumar Sanyal v. 
Kali Das Sanyal QJ} at p. 689*, observed : 

“Tt is of the utmost *nportance that all objections 
o execution sales should’ be disposed of as cheaply 
nd as speedily as possible. Their Lordships are 
«lad to find that the Courts in India havé not 
maclaced any narrow construction on the language 
1£ s. 244 (present s. 47).” 

Following this decision a wide and li- 
MMberal construction has always been placed 
mapon this section. In Subramanian Chet- 
“iar v. Raja of Ramnad (10), Bir Jchn 
“Wallis referring to s. 244 of the old Code 
‘now s. 47), said : 

“Tf we look at the question on principle and 
ndependently of authority, it is difficult to sea 
iow the realisagjion of the security given to the 
Jourt pursuant to an order of the Court for the 
eurposs of satisfying the decree-holder can possi- 
sibly be said tobe a matter not relating to the 
sxecution discharge or satisfaction of tne decree 


w mok to be a question arising betwasn the parties 
© the decrees.” 


Sir Joha Wallis referred to a very old 
lecision of their Lordships of the Judicial 
Jommittee in Sadasiva Pillai v. Ramalinga 
(171) 19 © 683; 19 TA 166; 6 Sar 209 (P O. 
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Pillai (11). This was a case under the 
Code of 1861. The question was whether 
a defendant who had given a security 


bond for subsequent mesne profits could 
be proceeded against in execution proceed- 
ings. It washeld that it could be done. 
In this case the appellanis are bound so 
faras the property in question is concern- 
ed by the hypothecation of the judgment- 


debtors. Ihave already referred to the 
case of Raghubar Singh v. Jat Inder 
Bahadur (13), where the sureties were 


proceeded against, and their Lordships 
definitely ordered by amending the decree 
of the lower Court that the hypothecated 
property was liable and not the sureties 
themselves, and pointed out that the pro- 
per course would have been to order that 
the property charged be sold unless be- 
fore a day named, the sureties find the 
money. Ina Full Bench decision of the 
Madras High Court in Veyindra Muthu 
Pillai v. Maya Nadan, 54, Ind. Oas. 209 
(18), it was held that a purchaser from a 
decree-holder-purchaser under a money 
decree was the representative of the 
judgment-debtor for the purpose of enquiry 
into a question relating to the execution 
ofa distinctive decree affecting the same 
property andthe term “representative” in 
s. 47, Givil Procedure Code was not to be 
identified with “legal representative” in 
s. 2 (11), of the Code in Ishar Das v. Parma 
Nand (19), it was held that a purchaser of 
a property efter it was attached was a 
representative of the judgment-debtor. I 
have discussed this point in detail as the 
question is of . some importance, but, so 
far as this Court is concerned, the matter 
is concluded by a decision of a Division 
Bench (Courtney-Terrell, C. J. and Scroope, 
J.) in Nagar Mal v. Benares Bank Mis- 
cellaneous Appeal No. 227 of 1930 
decided on December 22, 1931. The 
facts were exactly similar to the facts of 
the present case. The judgment-debtor 
had given some property as security for 
the satisfaction of the decree. The Benares 
Bank purchased it in execution of a simple 
money decree. Its previous attachment 
before judgment-was ineffective. It was 
held that the property could be proceeded 
against in execution of the decree in the 
presence ofthe Benares Bank in order to 
give it an opportunity of redemption. 
“The learned Chief Justice observed that 
(18) 54 Ind. Cas, 209; AI R 1920 Mad. 324; 43 M 


107; 38M L J 32. 
(19) 6 Lah, 514; 93 Ind, Cas, 30; A IR 1926 Lah, 
134, | 
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ihe real question was one of execution of 
the decree, and ‘not whetker the decree 
was a morigage oneor a simple money 
-decree. In the present case the judgment- 
debtors themselves gave properly in secu- 
rity and the appellants, who are transferees 
of the property subject to the right of the 
decree-holder, cen, In my opinion, be pro- 
ceeded against. The lower Oourt should 
fix a period not exceeding six months for 
the payment of the decree and order that 
the properties given in security will be 
sold unless redeemed by the date fixed. 
Subject to this direction I would dismiss 
this appeal with costs. 
Varma, J.—I agree. 


. D. Order accordingly. 


pa 


OUDH CHIEF COURT s 
Second Civil Appeal No. 207 of 1935 
May 6, 1936. 
Kina; O. J. 

SPECIAL MANAGER, COURT or WARDS 
BALRAMPUR ESTATE AND ANOTJER 
-—-DEFENDANTS~-APPELLANTS 

| versus 

SHYAM LAL-—PLAINTIFR—RESPONDENT 

Easement-Land appurtenant to dwelling house-—~ 
User by tenant for over twelve years~Tenant, if 
can be ejected—-Appurtenant land, if must be actually 
adjoining residential house—Pleadings—Party, if 
should plead the law under which he is entitled to 
decree, . 

When a piece of land is held by a tenant in 
Oudh as appurtenant to his dwelling house in the 
village, he can only be ejected from it when it is 
established that he has not exercised rights over 
it for twelve yeats,.or when, if his exercise of 
rights is less than twelve years, he has not had 
‘the . permission of the zamindar to occupy it. 
‘Where, therefore, a piece of land was utilized by 
a tenant for more than thirty years for this pur- 
pose, he clearly cannot be ejected. User for the pur- 
poses required by tenants in agricultural villages 
“when it has been exercised for more than twelve 
years gives a sufficient possessory title to protect 
the tenant from ejectment from the land. Raj 
Kishore v. Saheb Baksh Singh (1), Mulas v. Barkat- 
un-nissa Begam (2) and Kamta Tewari v. Sheo Narain 

‘(3), relied on. 
- There is no authority for the view that appur- 
tenant land must be actually adjoining the residen- 
tial house and there is no reason why a tenant 
should not us2 land opposite to his house but on 
the other side of a public way for the purposes 
of tethering his cattle and why such land should 
not be regarded as appurtenant to his house, 

A plaintiff cannot be held to blame for not 
pleading the law under which he is entitled to a 
decree. When he nas stated his facts, it is for the 
Court to apply ths law if the facts are found to 
be proved. , 

5. 0. A. against the order of the Addi- 
‘tional Sub-Judge of Gonda, dated February 
22, 1935. 


Mr. S.C. Das for Mr. H. 8. Gupta and M» 
J. P. Saxena, for the Appellant. 6; 

Messrs. B. N. Srivastava and Krishn 
Prasad, for the Respondent. 
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Judgment.—tThis is a defendant's appes 
arising out of a suit fora permanent injunc 
tion restraining the defendant from mak 


“ing any constructions on the plot in sui 


which is close to the plaintiff's house. 

The plaintiff is a tenant in the village 
and he claims that for more than twent; 
years he has been using the land in dis 
pute, whichis parti land to the south © 
his house, for the purpose of tethering hi. 
cattle and for a passage for the inmates o 
the house and, therefore, he claims that he 
has a right to remain in possession and th: 
defendant should be restrained from making 
buildings over that land. In the oral plead 
ings the Counsel for the plaintiff stated tha 
he claimed aright of easement as of neces 
sity over the plot in suit. He also statec 
that by reason of a custom, a riyaya i 
entitled to use landin front of or close tc 
his house for the purposes mentioned. 

The trial Court found against the 
plaintiff on the question whether any “right 


. of easement had been established. It als 


found that no custom as alleged by the 
plaintiff had been aa eg and, there- 
fore, dismissed the suibh 

The lower Appellate Gourt agreed with 
the trial Court’ in respect of the right of 
easement of necessity but the learned Sub- 
ordinate- Judge found as a fact that the 
plaintiff had been tethering his cattle. om 
the plot in suit and had been using it as 
a passage for more than twenty years, so 
the plot should be reg§rded as appurtenant 
to his residential house and he was entitled 
to a decree restraining the defendants from 
interference with a portion of the land in 
dispute, namely, eighteen feet by twenty- 
six feet. 

Ib has been argued for the appellant 
that a new case was set up for the plaintift 
in the lower Appellate Court and that the 
defendant was prejudiced by the fact thah 
nocase of “appurtenance” was seb up ix 
the plaint or pleadings in the trial Court 
lt is further argued that the land in dis: 
pute cannot be held to be appurtenant t 
the plaintiff's residential house because 
there is a chabuira in front of the house 
and then there is a public road and th 
land in dispute lies on the further side o: 
the public road. The learned Advocate 
claims that a chance should be-given t 
him for meeting the nawe case on the ner 
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question whether the land in dispute is 
appurtenant to the plaintiff's house. 

I do not think it can be -held that a new 
case was set up for the plaintiff. The 
plaintiff clearly stated the facts Apon which 
he relied. His contention was that the land 
in dispute had been continually used open- 
ly and peaceably for more than twenty 
years for tethering his cattle and for a 
passage. It is true that he did not mention 
that the land was “appurtenant” to his house 
but he claimed that on the facts alleged 
he was entitled to restrain the defendant 
from making constructions updh the plot 
in suit. I do not think that the plaintiff 
can be held to blame for, not pleading the 
law under which he was entitled to a decree. 
The plaintiff has stated his facts and it was 
for the Court to apply the law if the facts 
were found to be proved. In my opinion 
the defendant has not been prejudiced by 
the'form of the pleadings and of the issues, 

The nature of the right claimed by the 
plaintiff is not easy to define. The learned 
Advocate for the respondent has stated that 
the right cannot be regarded as an ease- 
ment but it may be regarded as a conve- 
nience. In other words the use of the dis- 
puted plot is claimed as convenience attach- 
ing to or appurtenant to the residential 
house, I think that that case was sufficiently 
clear from the pleadings. 

As regards the law, it seems to me that 
the: Court below has taken the right view. 
There is ample authority in support of that 
view and I need only refer to a few rulings. 
Raj Kishore v Saheb Bakhsh Singh, 3 O. W. 
N. 937 (1), Hulas v. Barkat-un-nissa Begam. 
3 O. W.N. 475 (2) and Kamta Tewari v.Sheo 
Narain, A.LR.1935 All. 123 (3). In the first 
ruling mentioned it was held that when a 
piece of land is held by a tenant in Oudh 
as appurtenant to his dwelling house in the 
village he can only be ejected from it when 
it is established that he has not exercised 
rights over it for twelve years, or when, if 
his exercise of rights is less than twelve years, 
he has not had the permission of the zemin- 
dar to occupy it. Where, therefore, a piece 
of land was utilized by a tenant for more 
than thirty years for this purpose, he clear- 
ly cannot be ejected. The other rulings are 
tothe same effect and they lay down that 
user for the purposes required by tenants 
in agricultural villages when it has been 


(1) 3 O W N 937; 98 Ind. Oas. 1044; L R 8 A (0) 20; 
A T R 1927 Oudh 37. 
(2) 3 O W N 475; 94 Ind. Cas. 1034; A I R 1926 Oudh 
«393: LR 7 A (0) 277; 13 OL J 633. i 
(3) AI R1935 All. 123; 159 Ind. Cas, 44; (1939) A 
L J 125; 8 R A 378. 
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exercised for more than twelve years gives: 
a sufficient possessory title to protect the 
tenant from ejectment from the land. 

As to the argument that the land in ques- 
tion cannot be treated as appurtenant to the 
house because there is 2 public road inter- 
vening I do not think there is any force in 
the contention. No authority has been 
cited for the view that appurtenant land must 
be actually adjoining the residential house. 
Prima facie 1 do not see why a tenant 
should not use land opposile to his house but 
on the other side of a public way” for the 
purpose of tethering his cattle and why such 
land should not be regarded as appurtenant 
to his house. In the absence of any author- 
ity tothe contrary, I ihink it may be held 
that the land is appurtenant in the present 
case ; 


J, therefore, dismiss the appeal with 
‘ costs. i 
N. : Appeal dismissed. 





SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Application No. 87 of 1930 
February 11, 1936 
RUPOHAND AND MEHTA, A. J. Cs, 
NARAINDAS & Co.—Derenpants 
—APPLICANTS 
VETSUS 
DETARAM H. KIRPALANI—PLAINTIPF- 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 35— 
Costs—-Court holding plaintiff not entitled to relief— 
Defendants discllowed costs on ground that they 
were responsible for suit—Defendants’ objection 
same as before the institution of sutt—Held, order 
as to costs and observation relating to defendants 
were not justified. . 8 

The Judge came to the conclusion that the 
plaintiff was not entitled te any relief, but at the 
same time he passed an order disallowing costs to 
the defendants onthe ground that they were not in 
his opinion “entirely free from blame so far as the 
institution of the present cass was concerned,” The 
Judge had not held that the defendants had in any 
way conducted the ‘defence ina manner so as to 
disentitle them to their costs, but he had referred 
to their conduct prior tothe date of suit. Thero 
was clear evidencs on the record that the defend- 
ants had expressly raised the very objections which 
they raised inthe suit in their letter to the plaint- 
iff prior to the suit: i 

Held, that the order disallowing costs to the 
defendants and the observations in the judgment 
against them were not justified. 


Mr. Srikishendas H. Lulla, for the Ap- 
plicant. 


Mr. Kundanmal Dayaram, for the Op- 
posite Party. 
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Rupchand, A. J. C.—The applicants 
defendants carry on business as motor- 
car dealers. They sold a Chevrolet 
car to the plaintiff, and there was a dis- 
pute over the mileage per gallon which 
the ‘car was expected todo. The plaintiff 
asked the defendants to take back the 
car, and as they would not do so, the 
plaintiff sold the car and filed this suit for 
recovery of the loss sustained by him. The 
learned Judge came to the conclusion that 
the pleintiff wes not entitled to any re- 
lief, but at the game time he passed an 
order disallowing costs to the defendants 
on the ground that they were not in his 
opinion “entirely free from blame so far 
as the institution of the present case was 
concerned.” The main reason why the de- 
fendants have come to us in revision is 
that these observations were not at all 
justified on the record and that the learn- 
ed Judge could not therefore disallow 
defendants their costs. Mr. Lulla has 
stated that it is not for the sake of a 
few rupees which the defendants would 
have got as costs that ihey have come to 
: this Court in revision, but these observa- 

tions are likely to affect them prejudici- 
ally and that if this Court expresses the 
view that the defendants were not to 
blame, even so far as the institution of 
the case was concerned, he would not 
press for costs in both the Courts, Mr. 
Kundanmal has in his turn informed us 
that he cannot justify the observations 
made by the learned Judge and we think 
that he has very rightly done so. 

Tt is noticeable that the learned Judge 
has not held that the defendants had in 
any way conducted the defence in aman- 
ner soas to disentitle them to their cosis 
but he has referred to their conduct prior 
to the date of suit. There is clear evidence 
on the record that the defedanis had 
expressly raised the very objections which 
they raised in the suit in their letter 
Ex. 21-15, dated August 31, 1999, In that 
letter they have specifically stated that all 
that the plaintiff was told was that “the 
Ohevrolet ran about 25 miles per gallon ag 
advertised by the. manufacturers" and 
that the car after it was re-adjusted actual- 
lay ran 23 miles per gallon. Notwithstand- 


ing that clear intimation to the plaintiff, 


he came tothe Court with an allegation, 


that the defendants had represe i 

that the car would run J195 ae oe 
gallon of petrol and that. he “purchased 
the car on that representation and under 
that guarantee” and that allegation he 
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failed to establish. We accordingly make 
no further order on this application 
which should be treated ss disposed of 
and order that each pariy should bear his 
own cosis. 


D. . Order accordingly. 


PATNA HIGH COURT 
Civil Appeal No. 897 of 1932 
February 4, 1936 
MOHAMMAD NOOR AND ROWLAND, JJ. 
Raja Sri Sri JYOTI PRASAD SINGH 
DEO BAHADUR—PLaINTIFFs— 
APPELLANT 

VeErTSUS 
RAJENDRA NARAYAN SINGH 
DEO AND OTHERS —DEFENDANT— 
RESPONDENTS 

fecond appeal—Document of title—Constraction— 
Whether mixed question of law and fact—Deed—Con-+ 
struction—Designation of property in body of grant 
and description by boundary, discrepancy between 
Which prevails—Adverse possession—Non-payment 
of rent, whether creates adverse pcs:ession—Record 
of Rights—Entry showing defendants holding land as 
part of their patni tenure without paying additional 
rent—Landlord’s rent suit, if debarred. 

The meaning of dccuments has been held in some 
cases to be a question of fact, but the construc- 
tion of a dccument of title is a question of law 
or, Bb any rate, of mixed fact and law, and the 
High Court is bound to go into the matter, 

Tf there is a discrepancy between the designe- 
tion of the property in the body of the grant and 
its description by boundaries, the designation of the 
property must prevail. 

Mere non-payment of rent does not by itself 
create adverse possession. Jagdeo Narain Singh v. 
Boldeo Singh (5), followed. 

The Record correctly stated that the defendants 
were holding lands and purporting to hold it asa 
part cf their paint tenure and were in fact not 
paying any additional rent for it: 

Held, that the Record of Rights did not stand 
in the way of the plaintiff obtuining a decree for 
rent against the defendanis. 

C. A. frem cppellate decree of the Dis- 
trict Judge, Menbhum-Sambalpur, dated 
May 12, 1932. ; 

Messre. S. C. Mazumdar and S. M. Mullick, 
for the Appellant. 

Messis. H. S. Chatterņn and A. B. 
Mukherji, for the Respindenis, 


Rowland, J.—The plaintiff-appellant is» 
a proprietor under whom the defendante 
are painidars. The suit was brought to de» 
clare that Mauza Mohanpur dces not apper- 
tain to the defendants’ paini and that the 
defendanis are bound to pay rent for 
it separately. The suit was decreed by 
the trial Court but dismissed on appeal, the 
District Judge holding that village Mohan- 
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pur wasincluded in the paini grant. This 
finding is challenged in second appeal as 


being based on an erroneous reading of the ` 


defendants’ document of title the patni 
grant dated 1286 B. S. c&rresponding to 
1879 A. D. The respondents contend that 
the question what was conveyed by the 
grant is ‘a question of fact on which the 
finding of the lower Appellate Court is final. 
No doubt findings of facts are final and 
the meaning of documents has been held 
in some cases to bea question of fact, but 
the construction of s document of title is 
a question of law or, at any rate, of mixed 
fact and lew, and I think we are bound to 
go into the matter. The paini grantis a 
grant of 4 Mauzas, namely, Kumardanga, 
Basantpur, Berali and Amadih in pargana 
Jovtara. It does not mention Mohanpur. 
The defendants’ case was that Mauza Mohan- 
puris a part and parcel of Mauza Kumar- 
danga. 

The Subordinate. Judge decided this ques- 
tion in the negative, but the District Judge 
hes reversed this finding. To ascertain 
what was Mauza Kumardanga, the test is to 
see how the villages were surveyed in the 
revenue survey which took place in. 1866, 
13 years before the patni grant. Kurmar- 
danga was surveyed asa part of pargana 
Joytra with boundaries which were map- 
ped. Mohanpur was surveyed as a part of 
pargana Khaspel having its own survey 
No. 2912 and thak No. 108, thatis to say 
it was surveyed as a separate and distinct 
unit from Mauza Kumardanga and was not 
treated as a part of that Mauza. The Dis- 
trict Judge is.clearly in error in saying that 
this is not a sufficient ground for holding 


that Mohanparis not included within Ku-. 


mardanga as alleged by the defendants. It 
is clear that the property designated in the 
body ef the grant is Kumardanga and is 
not Mohanpur. But the District Judge thinks 
that the property described by boundaries 
in the schedule does not agree with the 
designation in the body of the grant and 
the description by boundaries should pre- 
vail. The Subordinate Judge, after con- 
sidering the report of the Commissioner, 
had found that the boundaries in the patta 
correctly described the Mauza Kumardanga 
as surveyrd and mapped by the revenue 
survey authorities, excluding Mohanpur. 
The District Judge thought otherwise, but 
his view rests on an error of record. He 
says thaton the eastof Mohanpur the 
revenue survey map shows a jore (stream) 
‘but in’ fact the map shows a road. In the 
cast before us,*even if.there is a discre- 
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pency between the designation of the pro- 
perty inthe body of the grant and its 
description by boundaries, I am of opinion 
that the designation of the property must 
prevail. Tarn clearly of opinion that the 
grant of Kumardanga was not a grant of 
Mohanpur. 

The District Judge has referred to the 
history of the property as showing that be- 
fore the grant of the patni tenure Mohanpur 
had been in the possession of a khorposhdar 
whose tenure had been resumed by the 
proprietor and that thereafter the patnidar 
got possession of Mohanpur under colour of 
his patni tenure. In coming to this con- 
clusion the District Judge hes unfortunate- 
ly fallen into another error of record. He 
has said: “The recital in the document 
shows that the entire thing that was resum- 
ed from the khorposhdar was given in patni. 
There is nothing in the patni grant to indi- 
cate this, and a reference to the papers of 
the resumption suit shows that the thing 
that was resumed from the khorposhdar was 
a tenure comprising about 50 villages. The 
list refers to Kumardanga both «by name 
and by itsrevenue surveynumber indicat- 
ing thatin resumption proceedings at least 
Kumardanga meant exactlyé what the 
revenue survey had defined it to contain. 
The District Judge points out that the 
khorpushdar had given a, settlement of 
Mauza Mohanpur to some persons of the 
name of Choudhury whose successors are 
still in possession and are holding it under 
the present patnidar of Kumardanga. Con- 
ceding that that is the history of the Mauza, 
it shows possession under claim: of title ; 
but it does not alter the meaning of the 
language used in the grant. 

It is, however, contended for the respon- 
dents thatin any case the patnidars have. 
by long possession acquired the right to 
hold this Mauza as part of their patni 
without paying additional rent forit. This 
contention involves two points. First, the 
right tohold and to be protected from 


-ejectment, and secondly. the negation of 


the plaintiff's righs to rent. As regards the 
first point itis to be observed that the 
plaintiff has not sought ejectment or chal- 
lenged the right of the defendants to hold 
the Mauza. He seeks to establish his right 
to realize additional rent. Therefore such 
decisicns as that in Mathurakkoo Thevan v, 
R.G. Orr (1), ave of no assistance to the 
respondents. * In that case the suit was for 
khas possession and the defence was that 


(1) 35 M 618; 10 Ind. Cas. 575; 21M LJ 615; 10 M 
L T12. 
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the plaintifffs right was limited to claim- 
ing only rent for the excess lands. The 
contention of the defendant was maintained 
but no question arose of his right to hold 
the property without paying rent. The same 
is true of Dharani Kant Lahiri Chowdhury 
v. Gabar Ali Khan (2). The respondent re- 
‘lies on two decisions of the Calcutta High 
Court in Birendra Kishore Manikya v. Lak- 
smi (3) and Kali Mohan v.Birendra Kishore 
(4). In the former of these cases it was de- 
cided that where the defendant more than 
12 years before the commencement of the 
suit, had asserted openly and to the 
knowledge ofthe plaintiff a title to hold the 
land without payment of rent, the title of 
the plaintiff to realize rent from the defen- 
dants was barred by the statute of limita- 
tion. In the other case a rent-free grant 
was presumed. It was also pointed out 
thal the claim was in any case barred by 
limitation as the right to hold ihe land free. 
of rent has been asseried tothe knowledge 
of the plaintiff more than 12 years before 
the suit. In the present case there is no 
trace of such an assertion being made by 
the defendants at any time earlier than the 
settlement proceedings. Mere non-payment 
of rent does not by itself create adverse 
possession, as pointed out by the Privy 
Council in Jagdeo Narain Singh v. Baldeo 
Singh (5). The plaintifi's right to recover 
additional rent is, therefore, not bar- 
red by time: 

It remains to consider one further point 
which may be expressed thus: ‘There is a 
presumption of correctness attaching to the 
Record cf Rights. The plaintiff was bound 
to prove by evidence that it is incorrect. The 
actual entries in the record were not placed 
before usin argument but the record as 
disclosed in the judgments of the Courts 
below, states correctly the facts of posses- 
sion. The record correctly states thatthe 
defendants are holding Mohanpur and pur- 
porting to hold it as a part of their paini 
tenure and are in fact not paying any ad- 
ditional ient for it. Whether the defer- 
dants were liable to pay edditional rent for 
excess area was a matteron which the 
settlement officer was not bound to record 

(2) 17. OL J 277; 18 Ind. Cas. 17; 13 M L T 185 


(1913) M W N 157; 17 C W N 389; 15 Bom, L R 445; 25 
M LJ 95 (PO 


Moka L 3 129; 30-Ind, Cas. 896; AI R 1915 Cal. 
sa 220 L J309; 31 Ind. Cas. 391; AI R 1915 Cal, 
(5) 2 Pat, 38; 71 Ind. Cas. 981; A IR 1922 P C 279; 


491 A 399; 3 PL T 605; 36 OL J 499; 32 MI TI; 
PO M W N 361; 27 C W N 925; 45 MLJ460 
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any opinion and, it does not appear that he 
‘did so. Iam of opinion, therefore, that the 
Record of Rights does not stand in the way 
of the plaintiff obtaining a decree. The 
plaintiff should’ have been granteda de- 
claration thatthe defendants are bound to 
pay. the plaintiff a proper rent for 
village Mohanpur in eddition to the 
rent which they pay forthe patni tenure 
granted to them in 1897. I would allow 
the appeal and decree the suit for this de~ 
claration with costs throughout. 
Mohammad Noor, J.--I entirely agree. 
D: Appeal allowed. 


gp nly a 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 4696 
> f of 19834 ` 
February 3, 1936 
BURN, J. 
KOTI VISHWANADHAM— 
—PETITIONER—APPELLANT 


versus i 

PANDIRI SATYANANDHAM AND OTHERS 

— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 
0. XXXIII, r. 5 (e)—Lecve to cppeal in forma 
pauperis—Transfer of subject-matter of suit by 
appellant during pendency of suit in lower Court, 
effect of—Scope of O. XXXIII, r. 5 (0). 

Order XXXII, r. 5 (e)of the Civil Procedure 
case where a would-be 
appellant has transferred the whole of his interest 
in the subject-matter of the appeal toa third party 
even though the transfer was effected during the 
pendency cf the suit in the lower Court and 
there wes no appeal in contemplation at the 
time when the transfer was effected. Abdul 
Jabar v. Sanubibi (1), followed. 


O.M, P. App. under O. XLIV, ri 
of the Act V of 1908, to be allowed to ap- 
peal in forma pauperis against the decree 
of tle Court cf the Subordinate Judge, 
Rajamundry in O. S. No. 62 of 1926. 

Mr. S. Ramachandra Rao, for the 
Petitioner. 

Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Respondents. 


(rder.—This application coming on for 
hesting upen perusing the epplication and 
{he judgment. and decree of the lower 
Court end upon hearing the ergumenis of 
Mr. M. S. Remachandra Rao, Advceate, for 
the petilicner, end of Mr. G. Chandra- 
sekhara for Mr. G. Lakshmanna, Advocate, 
for the 10th respendent, respondents Nos. 1 to 
4 having been replaced by the 10th res- 
pondent, tre Official Receiver no notice 
having been taken out to the 5th respond- 
ent he having been given’ up, and res- 
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pondents Nos, 6to 9 not appearing in 
person or by Pleader, the Court made 
the following 

Order—It is not disputed that by execut- 
ing the document Ex. O the petitioner has 
transferred the whole of his interest in the 
subject-matter’ of the appeal to a third 
party. It is contended for him that O. 
AXXIN, r. 5(e) hes no application be- 
cause there wes noappeal in contemplation 
at the time when he executed Ex. 0. 
Exhibit C was executed in 1932 when the 
suit was pending; the decree was passed 
cn July 17, 1934, and only, thereafter the 
question of an appeal by this petitioner 
could arise. I cannot accept this reading 
of O. XXXII, r. 5 (e). There is no doubt 
whatever butthat an appeal is now “pro- 
posed” and that the would-be appellant 
has entered into an agreement under 
which another person has obtained an 
interest in the subject-matter of the appeal. 
The case falls precisely within the words 
ef 5 (e), O. XXXIV, and 1 must respect- 
fully decline the petitioners learned 
Advocate’s invitation to ifollow the ruling 
on Abdul Jabar v. Sanubibi (1). I prefer 
with respect the view taken by Mockett, J., 
in ©. R. P. No. 381 of 1935 (not yet 
reported). The present petitioner has no 
interest whatever now in the subject-matter 
of the appeal; there is another person 
who has acquired all his interest. The 
suggestion on behalf of the petitioner is 
apparently that he should be allowed to 
file the appeal for his transferee, free 
of court-fee, while the transferee, able to 
pay but risking nothing, stands by. I be- 
lieve O. XXXV,r. 5 (e) wes designed to 
prevent anything of the kind. 

Leave to appeal in forma pauperis is, 
therefore, refused and this petition is dis- 
m'ssed with costs. Time to pay court-fee 
is asked for but refused as I am satis- 
fied that there was no bona fides in the ap- 
plication for lesve {to appeal in forma 
pauperis. : 

A, Petition dismissed. 


(1) AIR 1934 Cal. 740; 152 Ind. Cas, 514; 380 


W N 1069; 7R © 281. 
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OUDH CHIEF COURT 
First Civil Appeal No. 45. of 193% 
May 4, 1936 
Kine, C. J. AND Srivastesa, J. 
RAGHURAJ SINGH—APPRLLANT 
VETSUS 
Babu SANKAR SAHAI AND otarrs— 
. RESPONDENTS 

U. P. Agriculturists Relief Act (XXVII of 1934), 
s.5—Application under s. 5 to Subordinate Judge— 
Order dismissing application — Appeal — Forum— 
Appeal lies to District Court and not to High 
Court. 

An appeal against an orderof the Subordinate 
Judge dismissing an application made to him under 
3.5, U. P. Agriculturists Relief Act, lies to the Court 
of the District Judge and not to the High 
Court. 


F.C. A. against the order of the Additional 
Subordinate Judge, Sitapur, dated March 
27, 1936. 


Mr. M. H. Kidwai for Mr. Hyder Husain 
end Mr. H. H. Zaidi, for the Appellant. 

Mr. Anant Prasad Nigam, for the Re- 
spondents. 


Judgment.—This is an appeal against 
an order of the Additional Subordinate 
Judge of Sitapur dismissing an application 
made to him under s. 5 of the Agriculturists’ 
Relief Act. É 

The only question which we are called 
upon to decide at this stage is whether an 
appeal against the order in question lies 
to this Court or to the Court of the District 
Judge. Section 5, cl. 2 of the Agriculturists* 
Relief Act provides that in such a case the 
order “shall be appewlable to the Court to 
which the Court passing the order is immed- 
iately subordinate.” It was ergued on 
behalf of the appellant that the suit which 
resulted in the decree which was sought to 
be amended unders.5 was of a value of 
more than Rs. 5,000 and the appeal against 
the decree passed in that suit lay to this 
Court and not to the District Judge. The 
argument proceeded that the intention of 
the Legislature could not have been anw- 
thing else than that orders passed under 
s. 5 should be appealable to.the same Court 
to which appeals would ordinarily lie 
against the decree itself. It was further 
pointed out that a different interpretation 
might lead to some conflict for instance in 
a, case in which while an appeal against the 
decree was pending in the Chief Court 
an application was made under s. 5 and 
decided by the District Judge. The con- 
siderations put forward on behalf of the 
appellant are not without some force but 
our function is merely to interpret the 
terms of the section. We notice that in 
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s. 23 of the Agriculturists’ Relief Act which 
provides for appeals against orders passed 
under Chap. II, of the Act, it is provided 
that an appeal shall lie from the order of 
a Civil Court passed under that chapter to 
the Court to which original decrees, passed 
by such Court are ordinarilly appealable 
and where such decrees sre appealable to 
more Courts than one, to the Court of 
lowest jurisdiction. Ifthe intention of the 
Legislature had been to make orders passed 
under s. 5 appealable to the same Court to 
which the decree was appealable, there is 
noreason why the Legislature should not 
have used in s. 9 the same language es it 
has usedins. 23. The language of cl. 2 
of s. 5 shows that the orders under that sec- 
tion were intended to be appealable to one 
and the same Court irrespective of the 
valuation Of the suit in which the decree was 
passed. We have no doubt that the” Court 
to which the Subordinate Judge is immed- 
jately subordinate is the Court of the 
District Judge. ‘This is also clear from the 
provisions of s. 3 of the Code of Civil Pro- 
cedure which lays down that every Givil 
Court of a grade inferior to that of the 
District Court is Subordinate to the High 
Court and District Court. But as between 
these two Courts, the Court to which it isim- 
mediately Subordinate is the District Court. 
We are, therefore, of opinion that the appeal 
in the present case lies to the District Judge 
and not to this Court. We, accordingly 
direct that the memorandum of appeal 
should be returned to the appellant for 
presentation to the Court of the District 
ge. 
ue a result of this order, we discharge the 
crder for stay which was passed in the case. 
N. Order discharged. 


RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 123 of 1935 
February 19, 1936 
BAGULRY AND MoseLy, JJ. 

K. S. R. M. CHETTYAR FIRM— 
APPELLANT 
versus 
PREM SINGH BINDRA AND OTHERS 

Gl ae 0. TX, r. 8 
ivi ct 0 rU ; T. Oo 
Wa ah ane for Cae of plaintiff's 
representative to appear—Delay due to missing last 


available train—Questions to be considered by Court— - 


Honesty of intention — Held, that order 

missal should be set aside, | oo 
Where a suit is dismissed in default under 
O. IX, r. 8, Civil Procedure Code due to the 


failure of the plaintiff representative to appear 


of dis- 
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on the date of hearing and he alleges that he 
was a few minutes late in getting to the station, 
The question to be considered by the Court 
is not whether by some human possibility, being wiss 
after the event, he could not have gct there in time or 
whether aman who studied his railway guidea 
little better, wougl not have got in another train or 
taken another ronte, but whether a man honestly in- 
tended to be in Oourt and did his best though in his 
own stupid way, to get there in time, and once the 
Court is satisfied, that the man did try to get there 
and that hə would have got there in time, but for 
the intervention of an inevitable accident for which 
he was in no way responsible, it is the duty of the 
Court, to set aside the judgment, mulcting, in proper 
cases, the delinquent man in costs: 

Held, that this was eminently 
matters could have been satisfactorily adjusted by 
ordering payment of costs. R. A. Arunachela Ayyar 
v. C, Subbaramiah (2), applied, 


Mis. C.A. from an order of the District 
Court, Shwebo, dated August 23, 1935. 

Messrs. Clark and P. B. Sen, for the Ap- 
pellant. . 

Messrs. Hay and R. K. Roy, for the Res- 
pondents, Nes. 3 and 2. 

Baguley, J.—This appeal arises out of 
Civil Regular Suit No. 2 of 1933 of the 
District Court of Shwebo, in which the 
K.S. R. M. firm by its agent and managing 
pariner sued four defendants for Rs. 16,800 
on the mortgage of movable and immovable 
property. The case was filed in February 
1933, and though 16 issues have been 
Tamed, up tothe present, no evidence has 
been recorded, but the case has already 
heen before this Court more than once. 
Finally the case was received back from the 
High Court on April 1, 1935, and notices 
issued to the parties to appear on May 3. 
On that date, May 30, was fixed for hearing. 
On May 9, an application was filed by the 
Advocate for defendant No. 3 who was alone 
at the time contesting the case, asking that 
the case may be fixed for hearing in July 
as there was a talk for a compromise, and 
on May 30, no compromise having been 
reached, the case was fixed for hearing on 
July 17. On July 17, the plaintiff's Advocate 
and defendant No. 3's Advocate were 
present, and the plaintiff's. Advocate pro- 
duced a telegram which he said he received 
from his client to the effect that he had 
missed the train which connected the 
steamer from Madras; so he asked for an 
adjournment. This was objected to. The 
plaintiff's Advocate had two witnesses 
present, but when the application for an 
adjournment was refused, the Advocate said 
that he had no instructicns other than to 
ask for an adjournment, and he refused to 
examine the witnesses who were present. 
The learned Judge holding that O. IX, r.8 
applied said that he would go through the 


a case in which 
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pleadings and see if there was any edmis- 
sion of the claim in the written statements 
and pass orders on July 25. On July 25, he 
found that further consideration was neces- 
sary and the case was put down for orders 
to August 2. On that date orders were 
passed. On August 14, an application was 
filed signed by the plaintiff asking that the 
order of dismissal dated August 2, might 
be seb aside and wilh this application 
three affidavits were filed. In the affidavit 
of Ramanathan Chettyar, who was the 
managing partner of the plaintiff firm, he 
stated that he was in Madras where he had 
litigation to carry on and he had to attend 
the Devakotta Sub-Court on Friday, the 11th. 
He finished his business there and drove to 
the station, but missed the train by a few 
minutes, and there was no other train avail- 
able by which he could catch the steamer 
leaving Madrasin time to arrive at Shwebo 
on the date fixed for hearing, so he im- 
mediztely sent atelegram to his lawyer 
requesting him to ask for an adjournment. 
This affidavit was supported by another 
affidavit by one Gurunathan saying that he 
took Ramanathan to Kottaiyur Railway 
Station to catch the Trivandrum Express, 
but missed the train by a few minutes and 
there was no other train to Madras to catch 
the steamer leaving Madras on the 12th. 
Thers was another affidavit filed by the 
Second Station Master of Kottaiyur saying 
that Ramanathan Chettyar had arrived at 
the Station ` just after the Trivandrum 
Express had passed and there was no other 
train to Madras by which he could catch the 
steamer. 

The learned District Judge passed orders 
refusing to re-open the case or even to issue 
notice to the other side. He held that the 
affidavits were unsatisfactory because 
Ramenathan merely stated that owing to 
things beyond his control he missed the 
train by a few minutes. The order goes on 
to say: 

“In stchan application the whole question is 


whether plaintiff acted in a carelul and deligent 
manner”, 


and the learned Judge says that the affidavit 
gives no material to enable him to form 
an opinion es to whether he had done so or 
not. : 


As has already been stated, this case has 
been delayed constantly. There were 
applications of different kinds in this Court 
and there have been adjournments of 
various kinds. In 1934 applications were 
made by the plaintiff firm to examine 
Bamanathan Chettyar, their agent, in India, 


CHETTYAR FIRM V. PREM SINGH BINDRA (RANG.) 


843 
on the ground that he was unable to make 
the journey to Shwebo, but these were 
refused, In 1933 before Ramanathan 
Chettyar went to India he asked that he be 
allowed to be examined dz bene esse. but 
this was opposed by defendant No, 3 so ik 
cannot be said that Ramanathan Chettyar 
was trying to avoid his examination’ in 
Court. In the present case we cannot see 
any reason why the plaintiff should have 
tried to postpone the case or to delay it. 
The suit has now been going on for three 
years. Itis against four defendants, and 
with regard to three of them he has 
practically won his case because the first 
two defendants had once sued fora declara- 
tion that the deed sued upon was not bind- 
ing upon them, and that suit having been 
dismissed finally they can no longer contend 
that the deed is not binding upon them 
and defendant No. 3 whois left asthe only 
contesting defendant is only interested in 
about Rs. 4,000 out of Rs. 16,000. It seems 
tous that the affidavits filed do show a 
substantial reason why the plaintiffs re- 
presentative did not put in an appearance. 
He was, it would appear a few minutes late 
in getting tothe station. Had he been a 
few minutes late in getting to Court his 
Advocate appearing on his behalf would 
undoubtedly have been able to keep matters 
going until he appeared and there would be 
noharm done. The fact that he was away 
in Madras resulted in his few minutes’ 
lateness causing him to be at least one week 
late in appearing in Court, a fatal delay. 
In R. A. Arunachela Ayyar v. C, 
Subbaramiah (1), (also a cese of man's 
delay), ib was laid down that: 

“The question to be considered by the Court is not 
whether by some human possibility, being wise after 
the event, he could not have got there in time or 
whether a man who studied his railway guide a little 
better, would not have got in another train or taken 
another route, but whether a man honestly intended 
tobe in Court and did his best though in his own 
stupid way, to get there in time, and once the Court 
is satisfied, as was the fact in this case, that the 
man did try to get there and that he would have got 
there in time, but for the intervention of an inevit- 
able accident for which he was in no way responsible 
it is the duty of the Court, in my judgment to set 


aside the judgment, muleting, in proper cases, the 
delinquent man in costs.” 


The affidavit shows that in this case the 
man had to drive some miles to the Station 
to catch the train. If the car had gone a 
little faster he would have caught it. He 
may have cut things fine, but I can see no 
reason to suppose that he intentionally 

(1) 46 M 60; 68 Ind Cas. 971; A I R 1923 Mad, 


63; 43 M L J 632; (1922) M W N 600; 31 M L T 257; 16 
L W 583, 
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absented himself from Court. He had 
business in Madras and he had asked to be 
examined de bene esse before he went ihere. 
This was refused and he went there and 
failed to get back in time. It seems 
eminently a case in which .matters could 
have been satisfactorily adjusted by order- 
ing payment of costs, the more so in view of 
the fact that, as has already been stated, as 
far as three out of the four defendants are 
concerned, the plaintiff hes practically wen 
his case already as the vital point in the 
case, so far zs these defendants are concern- 
ed, is res judicata, end the contesting 
defendant is only interested in a small part 
of ihe sum in issue. 

For these reasons, I would allow the 
appeal and sct aside the order dismissing 
the case ex parte and direct that the case do 
proceed on its merits. Sofar es defendant 
No. 3 is concerned, he will get his cosis, 

_Advocate’s fee two gold mohurs, in this 
Court and adjournment costsin the trial 
Court, Advocate’s fee five gold mohurs, and 
this sum of seven goid mohurs must be 
deposited in the District Court as a condition 
precedent to the case being re-opened. So 
far asthe olher respondents are concerned, 
they really have no interest in the matter at 
all. They were nct present when the case 
was dismissed ¿x parte and they will get no 
order as to costs in their favour. 

Mosely, J.—TI agree. 

N. Appeal allowed. 


OUDH CHIEF COURT 
Criminal Appeal No. 86 of 1936 ' 
April 24, 1936 
Kıxg, CO. J. AND Nanavorry, J. 
EMPEROR— COMPLAINANT 
— APPELLANT 
VETSUS 
MUNSHI-—AcCUsED—RESPONDENT 
' Evidence Act (I of 1872), ss. 106, 105—Accused 
seeking to plead that he fired at Police to escape 
arrest—-Nature of proof required—Accused seeking 
to bring his act within General Haceptions or 
Special Exception—Burden of proof—Firearm fired 
while officer is attempting to arrest—Defence of 
mere intention to frighten Police—Onus — Penal Code 
(Act XLV of 1860), s. 307. 

Under s. 106, Evidence Act, when a person does 
an act with some intenticn other than which the 
character and circumstances of the act suggest, 
the burden of proving that intention is upon him, 
Consequently, if a person wants to plead that he 
fired at the Police in order that he might be able 
to escape arrest, then it is for him to state that 
in his examination either before the Committing 
Magistrate or in the Court of Session and to adduce 
evidence in suppoit of that statement. The fact that 
the shots shizzed past over the heads of th 


. 
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Policemen and did not cause hurt to any one will 
no! go to prove that the accused did not commit 
the offence under s, 307 of the Penal Code. 

Under s. 105 of the Evidence Act, where a person 
is accused of any offence, the burden of proving 
the existence of cigswmstances bringing the case 
within any of the General Exceptions in the Penal 
Code or within any Special Exception or proviso 
contained in any other part of the same Code, or 
in any law defining the offence, is ‘upon him, 
and the Court shall presume the absence of such 
cirenmstances. If a man fires off a firearm while 
an officer is attempting to arrest him, the natural 
conclusion is that he is attempting to shoot the 
Police Officer and is guilly under s. 307 of the 
Penal Code, and if the defence is that he had 
merely the intention of frightening the Police Officer 
by firing in the air, then the burden of proving 
that fact is upon the defence. Yashpal v, Emperor 
(1), applied. Dhanwantri Durgadas v. Emperor (2), 
relied on. i 


Cr. A. against the order of the Assistant 
Sessions Judge, Hardoi, dated December 14, 
1935. 

Mr. H. S. Gupta, Government Advocate, 
for the Grown. ` 

Mr. E. R. Kidwai, for the Accused. 

King, C. J.—This is an appeal filed 
under s.417 of the Code of Oriminal 
Procedure on behalf of the Local Govern- 
ment against ajudgment of acquittal passed 
by the learned Assistant Sessions Judge 
of Hardoi acquitting the accused Munshi 
of an offence under s, 307 of the Indian 
Penal Code. . 


The story of the prosecution is briefly 
as follows :— : 

On February 22, 1935, a dacoity with 
murder, punishable under s. 396 of the 
Indian Penal Code, was committed on the 
road side near village Pendari Sikandarpur, 
in Police Station Sehramau South in the 
District of Shahjahanpur. In connection 
with that serious offence of dacoity 
with murder, the accused Munshi and one 
Har Presad were wanted be the Police of 
Thana Sehramau South. Warrants of arrest 
were issued against these persons and 
they were sent to the Station Officer of 
Police Station Piheni in the District of 
Hardoi for execution. On July 3, 1935, 
the Station Officer of Thana Pihani received 
information that five or six men belonging 
to the gang of Har Presad were taking 
shelter in Kharkaiya tank. This tank lies 
in the middle of a dhak jungle. The 
Station Officer of Pihani, on receipt of 
this information, collected the Police force 
under his control and went with two 
Second Officers, Thakur Sheoraj Singh and 
Babu Misri Lal, and Sor 9 constables to 
Kharkaiya tank, which is about 7 or 8 
miles from Police Station Pihani. This 
tank lies close to villages Karayan and 
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Angneypurwa, In village Karayan resides 
tne Zamindar Thakur Sarabjit Singh, who 
has been given a license to carry fire- 
ams. On reaching the dhak jungle, the 
Station Officer of Pihani sent word to 
Thakur Sarabjit Singh of Karayan to come 
to his help with al! the men and arms 
in his’ possession. On reaching Angney- 
purwa, the Station Officer of Pihani waited 
for the arrival of Thakur Sarabjit Singh 
and his armed retainers. Jang Bahadur 
Singh and Shiam Lal who had been sent 
by Thakur Sarabjit Singh to inform the 
Station Officer of Pihani that he would 
be coming soon with a body of 40 or 50 
men armed with all the fire arms in his 
possession, delivered this message to the 
Station Orficer, who waited patiently for 
the arrival of the party headed by 
Thakur Sarabjit Singh. He was, however, 
afraid that his quarry might evade his 
clutches, and ‘so when he was at a 
distance of about a furlong from the tank, 
he divided his men into three parties. 
One party headed by Thakur Sheore} Singh 
was sent to the east of the tank, the 
second party headed by an armed con- 
stable was sent to the south-west of the tank 
and the third party headed by the Station 
Officer himself proceeded to the tank from 
the south. When the Station Officer of 
Pihani was at a distance of about 50 or 
60 paces from the southern bank of the 
tank, Har Prasad came out from the 
dhak jungle end he immediately fired his 
gun in the direction of the Station Officer 
and his men. The Station Officer return- 
ed the fire. His bullet hit Har Prasad in 
the thigh and the latter ran away towards 
the south-east. The Second Officer Thakur 
Sheoraj Singh, on hearing the sound of 
fire, ran up to the Station Officer and 
the latter directed him to go and pursue Har 
Prasad and arrest him. Then the accused 
Munshi also appeared on the south side 
of the tank quite close to the place from 
where Har Prasad had emerged from 
the dhak jungle. Munshi had also a pistol 
in his hand and he fired it in the direction 
of the Station Officerand his men. The 
Station Officer as well as the Second 
Officer Babu Misri Lal returned the fire 
but no one was hurt. Munshi thereupon 
got frightened and dropped his pistol and 
turned towards the south-east, but after 
going a short distance, he stopped and 
the men who accompanied the Station 
Officer of Pihani ran up to him and 
arrested him. Har Prased was shot dead 
on the spot., The Police party then searched 
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the tank and arrested another man Phalad 
and recovered gun powder, shots, carpets, 
untensils, ornaments, etc. from the dhak 
shrubs close to the lank. Munshi was sent 
up for trial under s. 307 of the Indian 
Penal Code as also under s. 19 (f) of the 
Indian Arms Act. He was tried for an 
offence under the Indien Arms Act and 
convicted and sentenced for that offencein a 
separate trial. 

The case for the prosecution is fully 
proved by the evidence of P. W. No. 1 
Kunwar Sukh Lal, Station Officer of 
Sehramau South in the District of Shah- 
jahanpur, P. W. No. 2 M. Khurshed Ali 
Khan, Station Officer of Pihani, P. W. 
No.3 Jang Bahadur Singh, P. W. No. 4 
Shiam Lal Brahman, P. W. No. 5 Circle 
Inspector Brij Mohan Narain, P. W. No.6 
constable Talib Abbas Khan, P. W. No. 7 
Head Constable Azizuddin and P. W. No. 8 
Munshi Mohammad Husain Sub-Divisional 
Magistrate of Bilgram. The evidence of 
these prosecution witnesses proves to our 
satisfaction that the accused did fire his 
pistol in the direction of the Pclice party. 
Prosecution Witness No. 2 Munshi Khurshed 
Ali Khan has deposed that “On coming 
out of the dhak jungle, Munshi fired at 
us with his pistol”; P. W. No. 3 Jang 
Bahadur Singh has deposed that “On 
seeing us, the accused fired with his pistol 
towards us”; and P, W. No. 4 Shiam Lal. 
had deposed that the accused “tired towards 
us with that pistol.” 

The accused Munshi Lohar in his state- 
ment befcre the Committing Magistrate 
hes stated that he did not fire his pistol 
at the Sub-Inspector or at any of his meu 
with the intention of killing them, He 
did not in the Court of Session enlarge 
upon his statement made in the Com- 
mitting Magistrate's Court. He has examined 
only one witness Munshi Shiam Lal 
This witness has 
merely testified to the simple injuries 
found upon the person of the accused when 
he was admitted into the jail at Bareilly on 
July 5, 1935, j 

The learned Assistant Sessions Judge 
has held that the evidence of the prosecu- 
tion witnesses only goes to prove that the 
accused fired in the direction of the Police 
party without aiming at any particular 
person. In his opinion the evidence goes 
to show “that the accused had fired his 
pistol inthe air and not on any one of 
the party: of the Station Officer’. He 
sums up his reasoning on this point in 
the following words; 


. 


816 


“There is no evidence to show that the accused 
aimed in firing his pistol at the Station Officer, 
Munshi Khurshed Ali Khan. The charge framed 
against the accused was that he fired his loaded 
pistol at Sub-Inspector Khurshed Ali Khan, This 
charge has not been substantially proved by any 
evidence whatsoever, It cannot be said to have 
been substantidted by the above-noted statements 
to the effect that the accused fired his pistol towards 
the Station Officer’s party. In all probability the 
accused fired his pistol towards that party in order 
to frighten itso that room might be made by that 
party for his escape. I hold that the charge of 
an attempt to murder M. Khurshed Ali Khan, which 
was levelled against the accused, has not been 
brought home to him.” 

In our opinion the learned Assistant 
Sessions Judge is entirely wrong in reason- 

-ing out the matter as he has done. In 
the first place, it was not open to the 
learned trial Judge to assume thet the 
accused had fired his pistol in the air 
and not at any member of the Police 
party. It was also not open to him to 
` assume that the accused, in all probability, 
fired his pistol in the direction of the 
Police party in order to frighten the Police 
so that they might make room for him 
to escape. The accused himself denied 
having fired any shot at the Police party. 
In face of this express denial by the 
accused, it was idle on the part of the 
learned trial Judge to assert that the 
accused fired his pistol in the air when 
there is sworn positive, reliable and 
unrebutted evidence on the record 
that the accused actually fired his pistol 
at the Station Officer and the men who 
were with him. Unders. 106 of the Indian 
Evidence Act, it is laid down that when 
any fact is especially within the know- 
ledge of any person, the burden of proving 
that fact is upon him, and illustration (a) 
to that section states that when a person 
does an act with some intention other 
than that which the character and cir- 
cumstances of the act suggest, the burden 
of proving that intention is upon him, 
In the present case if the accused wanted 
to plead that he fired at the Police in 
order that he might be able to escape 
arrest, then it was for him to have stated 
that in his examination either before the 
Committing Magistrate orin the Court of 
Session and to have adduced evidence in 
support of that statement. He has neither 
made such a statement nor has he examined 
any witness in proof of such an intention 
on his part. The statement made by the 
learned trial Judge that the accused fired 
his pistol in the air is dead against the 
evidence on the record, and does not 
deserve a moment's consideration. The 
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evidence on the record fully proves that 
the accused did fire his pistol in the 
direction of the Police party headed by 
the Station Officer of Pihani. The fact 
that the shots shizzed past over the heads 
of the Policemen and did not cause hurt 
to any one will not go to prove that the 
accused did not commit the offence under 
s. 307 of the Indian Penal Code. Under 
8. 105 of the Indian Evidence Act, where 
4 person is accused of any offence, the 
burden of proving the existence of cir- 
cumstances bringing the case within any 
of the General Exceptions in the Indian 
Penal Code, or within any Special Excep- 
tion or proviso contained in any other 
part of the same Code, or in any 
law defining the offence, is upon him, 
and the Court shall presume the ab- 
sence of such circumstances. 

In Yashpal v. Emperor, A. I. R. 1933 All. 
p. 627 (1), was held that ifa man fires off 
a firearm while an officer is attempting to 
arrest him, the natural conclusion is that 
he is attempting to shoot the Police Officer 
and is guilty under s. 307 of the Indian 
Penal Code, and that if the defence is that 
he had merely the intention of frightening 
the Police Officer by firing in the air, then 
the burden of proving that fact is upon 
the defence. This ruling is fully applic- 
able to. the facts of the present case. 
Similarly in  Dhanwantri Durgadas v. 
Emperor, A. I R. 1933 Lah. 852 (2), it. was 
helå by a learned Judge of the Lahore 
High Court that where the accused used, .a 
pistol with reckless disregard to'con- 
sequences against a constable who was 
chasing him andthe bullet struck the con- 
stable on his side, it must be presumed 
that the accused intended to cause death 
and that he was guilty both under s. 307 
of the Indian Penal Code, and also under 
s. 19 (f) of the Indian Arms Act. 

It has been argued on behalf of the ac- 
cused by his learned Counsel that the first 
information report (Ex. 3) does. not state 
that the accused aimed his pistol at the 
Station Officer of Pihani, but merely states 
briefly that shots were exchanged on both 
sides. In our opinion the fact that the accused 
did not aim his pistol at any particular 
Police Officer will not go to take his ofence 
out of the purview ofs. 307 of the Indian 
Penal Code. The accused fired his pistol 

(1) A I R 1933 All. 627; 147 Ind Cas. 1193: L R 14 
A 233 Or.; (1933) Or. Cas. 1008; 55 A 6881; 6 R A 629: 
35 Or. L J 573. i 

(2) A I R 1933 Lah..852; 146 Ind. Cas. 843; 34 P LR 


672; (1933) Or, Cas, 1108: 6 R L 278: 35 Or, | 
i hs 830. a 535 Orn J I, 
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in the direction of the Station Officer ‘of 
Pihani and the men who were round 
about him and his intention obviously 
was to cause death or such injury 
as was likely to cause e death and 
the mere fact that owing to his inaccu- 
racy of mark, no one belonging to the 
Police party was hurt cannot be pleaded 
in justification of his conduct. Section 307 
of the Indian Penal Code, is itself clear on 
this point. It lays down that whoever 
does any act with such intention or know- 
ledge and under such circumstances, that, 
if he by that act caused death, he would 
be guilty of murder, shall be punished 


withimprisonment of either description 
for aterm which may extend to ten 
years, and shall also be liable to 
fine. - 


For the reasons given above, we have no 
hesitation in allowing this appeal, and 
setting aside the order of acquittal, we 
convict the accused Munshiof an offence 
under s. 307 of the Indian Penal Code. We 
may note that three of the Assessors also 
held that the offence under s. 307, Indian 
Penal Code, was fully proved against the 
accused. 

As regards the question of sentence, 
we are of opinion that the circumstances 
of this case, and the reckless manner 
in which the accused, whoisa dangerous 
dacoit, behaved, call for exemplary 
punishment. Takingall the circumstances 
of the case into account, we sentence 
Munshi Lohar for an offence under s. 307 
of the Indian Penal Code, to undergo 
seven years’ rigorous imprisonment. This 
sentence will come into force after the 
expiry of the sentence which the accused 
is undergoing for the offence under the 
Indian Arms Act of which he has been 
convicted, . 

The result isthat we allow this appeal, 
set aside the order of acguittal passed by 
the lower Court and convicting Munshi 
Lohar of an offence under s. 807 of the 
Indian Penal Code, sentence him to under- 


go seven years’ rigorous imprison- 
ment. 
N. Appeal allowed. 
. s 
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LAHORE HIGH COURT 
First Civil Appeal No. 1471 of 1933 

June 18, 1935 

ADDISON, Ac. C. J. AND DIN 
MOHAMMAD, J. 

BASANT SINGH—PETITIONER — 
APPELLANT 
versus 
KARTAR SINGH AND OTHERS—ÜÖBJECTORS—- 

RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. B—Bene- 
fit of s. 8, when can be claimed—Person claiming 
property as private property and not claiming to be 
hereditary office-holder—Whether entitled to lodge 
petition under 3. B. 

A person claiming a property as his private 
property and investing it with a sectarian character 
can under no straining of language be described as 
an office-holder attached thereto; much less a here- 
ditary office-holder. Moreover, if a person wishes 
to claim the bonefit of s. 8 of the Sikh Gurdwaras 
Act he must expressly assert that the place is a 
Gurdwara and that he holds any hereditary office 
attached to it. Where this is not done, he is not com- 
petent to lodge a petition under s. 8. 


Mr. Bhagat Singh, for the Appellant. 
Mr. Gurcharan Singh, for the Respon- 
denis. 


- Din Mohammad, J.—This is an ap- 


peal from the order of the Sikh Gurdwaras 
‘Tribunal. It has arisen out of a petition 
presented by one Basant Singh under s. 8, 
Sikh Gurdawas Act (VILL of 1925). A dec- 
laration having been made that the place 
in dispute is a Sikh Gurdwara, Basant 
Singh has appealed. A preliminary ob- 
jection has been taken that neither did the 
petition lie nor does the appeal, inasmuch 
as Basant Singh isnot a hereditary office- 
holder within the meaning of s. 8, Sikh 
Gurdwaras Act. Under s. 2 (4) (iv) “heredit- 
ary office-holder” means the holderof an 
office the succession to which, before January 
1, 1920, devolved, according to hereditary 
right or by nomination, wpon the office-holder 
for the time being. Under s. 2 (4) (i) “office” 
means any office by virtue of which the 
holder thereof participates in the manage- 
ment or performance of public worship in 
a Gurdwara orin the management or per- 
formance of any rituals or ceremonies ob- 
served therein. When a notification is pub- 
lished under the provisions of sub-s. (1), 
s. 7 in respect of any Gurdwara, a petition 
can be presented unders.8 either by a 
hereditary office-holder or by any twenty or 
more worshippers of the Gurdwara. In order 
to set thelaw in motion, therefore, if the 
worshippers do not move in the matter, the 
person moving must be the holder of an 
office by virtue of which he participates in 
thé management or performance of publie 
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worship in a Gurdwara or in the manage- 
ment or performance of.any rituals (herein 
and thet that office must be one the succes- 
sion to which before January 1, 1920, de- 
volved, according to hereditary right or by 
nomination, upon the office-holder for the 
time being. 

Jn the petition presented on October 28, 
1921, Basant Singh claimed to be the “owner 
and possessor” of the Dharamsala. Tn his 
statement before the issues, he averred that 
the place in suit was his residential house 
and that it was not a Dharamsala. In his 
statement ssa witness for himself the only 
modification that he introduced wes that he 

“asserted ihat he was a Granthi, but he des- 
cribed the property as the house all the 
same. Itis evident therefore that neither in 
his pleadings nor in his statement before or 
after the issues, he claimed to be a keredi- 
tary office holder within ihe meaning of 
s. Š read withs. 2(4). A person claiming 
a properly as his private property and in- 
vesting it witha sectarian character can 
under no siraining of language be describ- 
ed as an office-holder attached thereto, 
much less a hereditary office-holder. 
‘Moreover, if a person wishes to claim the 
benefit of the section, he must expressly 
assert thatthe place is a Gurdwara and 
that he holds any hereditary office attached 
to it. Not having done so, the plaintiff was 
not competent to lodge the petition and 
consequently has no locus standi to present 
the appeal. Counsel for the appellant hes 
asked for a remand on the ground that the 
Tribunal has failed to give a finding on 
this point but in view of the fact that the 
petitioners status was definilely challenged 
by the objectors cn this ground and the 
parties were represented by Counsel be- 
fore the Tribunal snd led evidence on all 
the points raised, we do not consider it 
necessary to secede to this request, and 
send the case back to the lower Court mere- 
ly for the purpose of oblaining a finding 
from the Tribunal, on the evidence that 
already exists on the record, and which we 
can ourselves weigh and discuss. We are 
satisfied that the appellant does not fulfil 
the requirements of law and accordingly 
hold that the eppeal by him is in- 
competent. si, 

We dismiss the appeal, but in view of 
the fact that the Tribunal left that mat- 
ter undecided, although it was raised be- 
fore them, we do not burden the ap- 


pellant with costs of the- respondent 
before us. < i i i 
Ne Appeal dismissed, 
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' NAGPUR JUDICIAL COMMISSIONER'S 
; COURT 


Firsi Civil Appeal No. 94 of 1933 
August 15, 1935 
GRILLE, J. O. 
MAROTIRAO—PLAINTIFE— APPELLANTS 
versus 
PASUSAO AND oTHERS-—DEFENDANT 
— RESPONDENTS 

Costs—Held, on facts that costs should be paid by all 
defendants, and that the Pleader's jee was very low— 
Interest pendente lite was also piven. i 

The plaintif brought a suit against five defendants, 
who had been the members ot a joint family but had 
since disputed to a certain extent, fora balance due 
in connection with ths defendants’ family business, 
The suit was heard ex parte against the frst thres 
defendants and issues were framed on the allegations 
of the defendants Nos. 4and5 on which these defen- 
dants led no evidenes, anda decree was passed in 
favour of the plaintiff for Rs. 5,385-15-0 with a direc- 
tion that the decree as against the defendants Nos. 
4 and 5 who were minors would only bind their 
shares in the ancestral property and that the costs 
were to be paid by the first three delendants only 
and the Pleader's fee was fixed at Rs. 50, and there 
was not direction regarding interest pendente lite 
and interest from date of decree till date of realiza- 
tion : 

Held, that there was no justification in directing 
thatthe costs of a partly contested suit should be 
yealizable only from the non-contesting defendants 
and that the costs should be paid by all the defen- 
dants with a proviso that the defendants Nos. 4 and 5 
should be liable only so far as their interestin the ` 
co-parcenary property were concerned and were ex- 
empt from personal liability. 

Held, also that the normal fee of Pleader on a 
decree of Rs. 5,000 is Rs.250 and even if the whole 
case were treated as uncontested, the Pleader’s fee 
would be half of this, namely Rs. 125. There was.no 
justification in fixing the fee as low as Rs. 50. On 
the assumption that the claim was uncontested in 
respect of three-fifths of the joint property and con- 
tested in respect of two-fifths thereof, the Pleader's 
fee would approximate to one-half of Rs, 150 plus 
Rs. 100, that is to say Rs.175,which isless | than 
three-quarters of the full fee in the case. | 

Held, further, inthe absence of any cogent reason 
interest pendente lite should be allowed in suits 
other than mortgage suits. The plaint included a 
prayer for interest from the date of ths suit until the 
decision thereof at the rate of one per’ cent. per 
month, And-in the absence of any argument to the 
contrary future interest should have been allowed. 
Ramdhan v. Purushottam (1), followed. 


TF. C. A. against the decree passed by the 
Temporary Sub-Judge, First Class, Nagpur, 
in Civil Buit No. 44 of 1932, dated January 
2}, 1933. i 

Mr. M. R. Bobde, for the Appellant. 

Judgment.--The plaintif brought a suit 
against five defendants, who had been the 
members ofa joint family hut had since 
disrupted to a certain extent, for a balance 
due in connection with the defendants’ 
family business. The suit was heard ea 
parte against the first three defendants 
and issues were framed on the allegations 
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of the defendants Nos. 4and 5 cn which 
these defendants led no evidence, end a 
decree was passed in favour of the plaintiff 
for Rs. 5,385-15-0 with a direction that the 
decree as against the defendants Nos. 4 and 
5 who are minors will only bind their shares 
in the ancestral property and that the costs 
were to be paid by the first three defendants 
only, and the Pleader’s fee was fixed at 
Rs. 50. 

An appeal hes been filed by the plain- 
tiff claiming that asthe suit was contest- 
ed by the defendants Nos. 4 and 5, their 
interest in the co-parcenary property 
should also have been made liable for the 
plaintiff's costs, that the fixation of Rs. 50 
as Pleader’s fee was arbitrary and un- 
just and that there should have been a 
direction for payment of interest pendente 
lite and also interest from the date oftke 
decree till the date of realisation.. All the 
respondents were absent, though served, 
and ths appeal proceeded ex narile against 
them. ; 

I ean sec no juslifcation in directing 
thatthe costs of a partly contested suit 
should bs realizable only from the non- 
contesting defendants end eccade to the 
prayer that the costs should be paid by all 
the defendants. with a proviso that the de- 
fendants Nos.-4 and 5 should be liabie 
oaly s) far as their interest in the co-por- 
cenary property is: concerned, and ‘are ex- 
eipt from personal liability.. 

-The claimin respect of Pleader’s fee is 
also justified. The normal fee on a decree 
of Rs. 5,000 is Rs. 250. and even if the 
whole case were treated as uncontested, the 
‘Pleadér’s fee would be half of this, 
namely Rs. 125. There is no justification 
in fixing the fee as low as Ks. 50. On 
the assumption that the claim was un- 
contested in respest of three-fifths of the 
joint property and contested in respect of 
two-fifths thereof, the Pleader’s fee 
would approximate to one-half of Rs. 150 
plus Rs. 100, that is to say, Rs. 175, 
which isless than three-quarters of the 
full fee in the cass, I allow the amount 
of Rs. 175 às Pleader’s fee instead of 
the full fee of Rs. 250. 

‘In Ramdhan v. Purushottam (1), Wade- 
gaonkar, A. J. O., held that in the absence 
of any cogent reason, interest pendente 
lite should be allowed in suits other 
than mortgage suits. The plaint in- 
cluded a prayer for interest from the date 
of the suit until the decision. thereof at 
the rate of one per cent. per month, 
(1) 22 N L R 49; 88 Ind. Cas, 699. 
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The Judge of the Court below hrs 
ignored this prayer altogether and in the 
absence of any argument to the contrary 
future interest should have been allowed. 
I allow future interest on the sum decre- 
ed at the Court rate of 6 per cent. 
per annum from the date ofthe suit until 
realisation. 

The appeal accordingly succeeds to the 
extent of the claim. The respondents will 
pay the appellant's costs in this Court 
the same provisions as I 
have directed in respect of the costs in 
the Court below. 

D. Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 257 of 1935 
January 16, 1936 
Mace.prson AND DHAVLE, JJ. 
HARIHAR PRASAD SINGH AND OTHERS 

—DECRER-HOLDERS—ÅPPPLLANTS ` 
VETSUS $ 
BHUBNESHWARI PRASAD SING 


AND CT AERS— RESPONDENTS 

Civil Prozedure Cote (Act V of 1908), 0, XXI; r. 2, 
e. 47—Baxecution—Certification of - payment—Decree- 
holder's omission— Judqment-debtor, -if čan override 
limitation of Art. 174, Sch. II, Limitation Act (IX of 
1908) for applivaiton under O, KAT, r, 2—Court, if 
can exercise tts inherent jurisdictiot—Second appeal 
~ Finding of fact arrived at 01 fair consideration of 
evidenze— Whether binding in second appeal, 

Anomission on tha part of the decree-holder to 
certify a payment, even if he may have promised to 
do so, does not entitle the judgment-debtor to over- 
tide the 90 days’ limitation of Art. 174, .Limit- 
atiun Act for making an application under 
O. XXI, r..2, Qivil Procedure Code, and to 
secure an investigation. of the same matter by 
invoking s.47. The decree-holder may be guilty of 
fraud, but if the judgment-debtor does not avail 
himself of the procedure laid down in cl.2 ofthe 
rule, he must be content tu let thesale of his pro- 
perties in execution stand, and seek his remedy in 
damages or otherwise without challenging the sale. 
The contention that the Court need not look helpless- 
ly on the decree-holder’sfraud but may deal with it 
in the exercise of its inherent jurisdiction is opposed 
to the scheme of the Civil Procedure Code as found 
in 8.47 and O. XXI, r. 2. [p. 852, cole. 1 & 2.) 

A finding of fact by the lower Appellate Court 
is binding upon High Ocurt in second appeul, pro- 
vided it wasarrived at ona fair consideration of 
the evidence in the case even if the Subordinate 
Judge erred in his reasoning. [p. 851, col. 1,] 

CG. A. from appellate order of the Subs 
Judge, Monghyr, dated August 19,1935. . 

Messrs. Manuk, A. B. Mukherji and D.C. 
Varma, for the Appellants. 

Messrs. Mahabir Prasad and Rameshwar 
Misser, for the Respondents. 


Dhavle, J.—This appeal arises out of an 
application under 8. 47, Civil Procedure Gedg 
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to set aside an execution sale. The decree 
under execution was obtained by the 
appellant in May 1932, against fcur sets of 
detendants, cut of whcm we are concerned 
with two only, namely, respondents Ist 
party and respondents 2nd party. It was 
a joint and several decree for Res. 3,430 and 
against the four sets of defendants who 
each had a four annas interest in the pro- 
perties to which the decree related. In 
August 1932, the decree-holders applied for 
execution against defendants lst party and’ 
defendants 2nd party, who resisted on the 
ground among others that the decree had 
already been satisfied. Their objections 
were overiuled, and 6 items of property, 
3 belonging to defendants Ist party and 
3°to defendants 2nd party, were attached 
and advertised for sale. The sale was 
actually held on May 24, 1933, and the 
decree-holders bought the 3 items of 
property belonging to defendants Ist party 
for a price totalling the entire amount for 
which the execution was levied, with the 
result that the other 3 items of property 
were not proceeded egainst. On June 22, 
1933, defendants Ist party made an appli- 
cation under O. XX], r. 90, to have the sale 
set aside, o 15 + ' 

` In ihe courše`of, this” proceeding they 
stated on , Decemher 8, 1933, that they had 
come to know ofa sale-deed executed by 
defendants 2nd party in favour of the 
decreé-holders by which the decree-holders’ 
dues were’ satisfied. No . details were 
apparently given, but on March 17, 1934, 
they applied again, saying that they had 


come- to know on December 7, 1933, that . 


half.the decree had been: ‘satisfied by the 
sale-deed of defendants 2nd party in favour 
of the decree-holders and that, therefore, the 
sale should be set aside on the ground of 
the decree-holders’ fraud. The date of.the 
sale-deed was not given, and the Munsif 
“held that the allegations were irrelevant to 
the proceeding before him, but that it was 
open'tothe objectors to file an application 
under 8. 47 or O. XXI, r. 2, giving the date 
of satisfaction. On March 19, the applica- 
tion under O; XXI, r. 90, was dismissed efter 
trial.. There was an appeal which was 
summarily dismissed by the District Judge 
in April 1934, and then there was an appli- 
cation.in civil revision to this Court; which 
was disposed of by Wort, J., upholding the 
orders of the lower’ Courts. The learned 
“Judge dismissed- the epplication on the 
_greund thatthe satisfacticn -alleged by the 
‘objectors was not a matter under O. XXI; 
r. 90, and that they, the objectors, had sat 
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down under the order of March 17, leaving 
it open to them to apply under s. 47, and he 
added: 

“The petitioners had certain rights or they must be 
presumed to have certain rights apart frcm the 
question of limitagion which Ido not propose to deal 
with, and I assume that those rights exist at the 
Jresent mcment. This Court does not revise the 
orders of the Subordinate Courts in matters in which 
the parties have remedies withintheir own hands as 
they had in this case.” 


About two weeks after this, on September 
24, 1934, defendants Ist party applied to the 
lower Court under s. 47 ior setting the sale 
aside on the ground that the decree Led 
already been satisfied to the extent of half 
under a sale-deed executed on March 28, 
1933, by defendants 2nd party in favour of 
the decree-holders. 
says nothing about any satisfacticn of the 
decree; and the learned Munsif dismissed 
the application, holding es matter of fect 
that halfihe decretal dues bed not been 
satisfied, end s a matter cf law, that ithe 
application, though headed as an applicaticn 
under s. 47,- realy fell under O. XXI, r. 2, 
end wes barred by limitation. On eppéel 
Judge of the 
Second Court, Monghyr, differed frem tle 
Munsifon both points and allowed ike 
application. The decree-holders have ac- 
cordingly appealed; respendents Ist pariy 
are judgment-debtors Ist party, being the 
objectors, and respondents 2nd party are. 
defendants 2ud party who executed ike 
kobala in favour of the decree-holders in the. 
name of their nominee, one Babu. Hit 
Narayan Singh. 


It has been contended on behalf of the 
appellants that ihe lower Appellate Court 
has erred both on the facts and as regards 
the law. The learned Subordinate Judge 
finds ‘that half the decretal amount was 
satisfied by the kobala onthe ground of a 
statement made by Brahmadeo Narayan 
Singh, one of the decree-holders, on: 
February 28, 1934,in a preceeding under 
s. 145, Criminal Procedwie Code that his 
entire demand against respondents 2nd 
party was satisfied. That deposition was 
not made in the. course of the execution 
proceedings, nor was it made in proceedings 
to which defendunts lst party were parties. 
The deposition was admitted in evidence 
without any objection, but if it is read as 
en admission that half the decretal dues 
were satisfied by the kobala, it is opposed 
io the evidence of Brahmadeo Narayan 
Singh himself witness No. 3 for the defend- 
ants Ist party in these preceedings, who 
says-that-: what he had deposed on that 


The sale-deed in fact - 
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cecasion was that nothing was due tohim on 
account of certain mortgages. Ram Prakash, 
son of the leading member of defendants 2nd 
party, was witness No.1 for the objectors 
and claimed to have paid®up half the 
decretal amount by executing the ksbala, 
but he had to admit that’ his share (the 
share of this party) “was four annas in the 
decretal dues,” and that it is not entered in 


the kobala that helf the decretal dues were. 


satisfied. His eross-examination concludes 
with the statement that the decree-holders 
had told him that they would realize the 
entire decree from Bhubaneshwar (the 
leading member of defendants Ist party.) 
None of this evidence, -which was considered 
by the learned Munsif along with Brahma- 
deo Narayan’s deposition of February 28, 
1934, was referred to by the learned Subordi- 
nate Judge, 

In support of his reading of somewhat 
ambiguous deposition s an admission tl at 
the considsration for the sale included half 
the decreia! amount, the learned Subordi- 
nate Judge referred to the fact that the 


decree-holders had actually put up to sale’ 


only those items of properiy that belonged 
to defendants lst party. It was pointed out 
to him th: as these items of property fetched 
the amount under execution, it was unneces- 
sary for tie decree-holders io proceed 
against. the properties belonging to defend- 
ants 2nd par.y, but the learned Subordinate 
Judge said that he was not much impressed 
with this contention, and that the decree- 
holders could easily have put up to sale 
some of {hese properties, had they been so 
minded, but that they had deliberately 
abstained from doing so and that they had 
not come to Court with clean hands because 
they had failed to certify to the Court the 
adjustment entered into with defendants 
2nd party. A finding of fact by the lower 
Appellate Court that half the decretal 
amount “was satified” as alleged by the 
objectors would be binding upon us in 
second appeal, provided it was arrived at 
on a fair consideration of the evidence in the 
case even if the Subordinate Judge erred in 
his reasoning and argued ina circle as he 
has clearly done. But the finding in the 
present case practically ignores all the 
evidence in the case, particularly those 
circumstances specifically mentioned by 
the trial Court which led that Court, ona 
construction of the deposition, to the 
opposite conclusion. It is, however, un- 
necessary to say anything further about the 
finding of fact of fhe lower Appellate Court, 


because it is quite clear that the order of © 
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the lower Court cannot be supported on the 
law. 

The learned Subordinate Judge he'd that 
the application of respondents lst party was 
not governed by the 90 days’ limitation 
laid down in Art. 174, Limitation Act 
because it came not under O. XXI, r. 2, but 
under s. 47, Civil Procedure Code. Thecase 
of respondents lst parly was that the 
respondents 2nd party had paid half the. 
decretal amount to the decree-holders; and 
cl. 3, O. XXT, r. 2, which deals with “pay- 
ment out of Court to decree-holder” provides 
that: 

“A payment or adjustment, which has not been 
certified or recorded as aforesaid, shall not be 
recugnized by any Court executing the decree,” 

The learned Subordinate Judge accepted 
the contention of respondents lst party that 
this provision does not apply toa payment 
made by one judgment-debtor but set up by 
another judgmeni-debtor in order tc have 
a sale of his property set aside. The clause 
does not speak of any judgment-debtors or 
decree-hoiders at al’; but the learned 
Subordinate Judge held that cl. 2’ of the. 
Rule which enables “ihe” judgmeni-debtor 
to apply to the Court and have a p3yment 
made out of Court reccrded as certified. 
applies only to the particular judgment- 
debtor who makes such payment. This. 
conclusion was rested on the use of the 
definite article beforethe word “judgment- 
debtor” in the clause. The reusoning is 
manifestly unsound, and the definite article: 
is, as amatter of grammar, easily intelligible 
as distinguishing not one judgment-debtor 
from another but one party to the suit from 
the other, the judgment-debtor from “the” -- 
decree-holder already dealt with in cl. 1 of 
the Rule. The appellants have been able to- 
find a decision, Mehbunissa Begum v. 
Mehmedunnisa Begum (1), in which some 
judgment-debtors set up payments made by 
other judgment-debters which were not 
certified, and it was held that the words of 
oe too plain to admit of any other construction | 
than that the Court executing the decree is barred in 
limine from considering any allegation that a pay- 
ment not certified has been made. The party alleg« 
ing such a payment may have a remedy, but not 
betore the Court executing the decree.” | | 

This wes a Full Bench decision over- 
raling the view taken in Hansa Godhaje 
v. Bhawa Jogaji (2), in accordance With ` 
the views of Heaton, J., in Trimbak Rama | 
krishna v. Hari Laxman (3), that a Court . 

(1) 49 B ee en Gas, 687; A 1R 1925 Bom. 399; 
acer Basis Ind. Qas, 232; AIR 1916Bom 217; . 

om. 2. : 
ar 34 B 573; 7 Ind, Oas, 940; 12 Bom, LR 686, 


Miller, O. J. 
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` 6keculing the decree could deal with the 
“question: whether uncertified payments had, 
Casa matter of fact, been made or not. It 
¿vis true” that 


. Code; 


-~ payment 


l in .Mehbunissa Begam v. 
Mehmedunnisa Begum (1) no contention was 
raised that cls. 2 andSofO. XXI,r. 2 
refer only to payments’ made by the 


particular judgment-debtor who applies to, 


have the sale set aside. But what possible 
reason can there be for the legislature to 
enact that the judgment-debtor who pays 


himself must apply within 90 days to have. 


the payment recorded or (failing to do so) 
remain without'any remedy in the Court 
executing the decree, while leaving it open 
to the other judgment-debtors, who have 
an even smaller claim on the decree- 
holder and the executing Court alike, to 
asseil the execution within the three years 
allowed under Art. 18], Limitaticn Act, 
for applications for which no period of 
limitation is -provided elsewhere in the 
schedule or. by s. 48, Civil Frocedure 
As Rankin, ©. J., observed in the 
Full Bench decision in Lakshman Chandra 


-o Naskar. ve Ramdas Mandal (4), the legis- 
+ Jature 
:, T 2, have been ignorant that deerees will be 
' i execuied . despite unrecorded edjusitments 
send that such cases would commonly, if 


cowd,.not, ia enacting O. XXI, 


not necessarily, raise a question of fraud; 
and. the rule was introduced, as Dawson 
said in Sukhdei Kumri v. 
‘Mahamaya Prasad, 48 Ind Cas 765 (5), 
with the very object of avoiding in execu- 
tion proceedings. disputes between the 
parties, and frequently long enquiries, as 
to what sums had or had not been paid 
out of Court in satisfaction of the decree. 
It was -pointed out in Imamuddin Khan 
v Bindubasint Prasad (6), following 
Biroo Gosain V. Jaimurat Koer (7), that 


.the judgment-debtor who pays out of Court . 


is not at liberty to plead in the executing 
Court that -the decree-holder has. been 
guilty -of fraud in failing to have the 
recorded, because cl. 2 of tle 
Rule enables him to protect himself by 
having the payment recorded. An omis- 
sion on the. part of the decree-holder to 
certify a payment, even if he may have 
promised to do so, does not entitle the 
judgment-debtor to override the 90 days’ 
limitation of Art. 174 for 


(4) 57 C 403; 118 Ind. Cas, 857; A 1 R1929 Cal. 374; 


49 CL J 441;33 OW N 795; Ind Rul, (1931) Cal. 


681 (F B.) | 
| (5) 48.Ind, Cas. 765; A I R'1918 Pat, 278, 

(6) 5 P LJ -70; 55 Ind, Cas, 890; A I'R1920 Pat, 
833: 1 PLT 149. 

(7) 16 O W N $23; 13 Ind, Cas, 63, 
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application under O. XXI, r. 2, and to 
secure an investigation of the same matter 
by invoking s. 47: see Mukund Lal De 
v. Bansidhar Marwari (8). The decree- 
holder may he guilty of fraud, but if the 
judgment-debtor does not avail himself 
of the procedure laid down in cl. 2 of the 
Rule, he must be content to let the sale 
of his properties in execution stand, end 
as Rankin, C. J., said in the case already 
referred to, seek his remedy in damages 
or otherwise without challenging the sale. 
The view taken in some old decisions 
that uncertified payments ought to be 
inquired info under s. 47° because the 
Court will not tolerate fraud is not new so 
far as I am aware, accepted in any High 
Court; and Mr. Mahabir Prasad’s con- 
tention that the Court need not look help- 
lessly on the decree-holdér’s fraud but 
may deal with it in the exercise of its 
inherent jurisdiction is opposed to the 
scheme of the Civil Procedure Code as 
found in s. 47 and Or XXI, r. 2: This 
being the position when there is only one 
judgment-debtor, it is inconceivablé that 
the legislature could have intended, where 
there are several judgment-debtors in a 
case, to place the judgment-debtor wko 
does not pay ina stronger position to 
assail the execution proceedings than an- 
other who does pay. It is true that the 
judgment-debtor who does not pay may 
conceivably, unlike one who does pay, be 
able to avail himself ofs. 18, Limitation 
Act, in getting a payment by another re- 
corded by showing that the decree-holder 
had by ineans of ‘fraud kept him from 
the knowledge . of his right to do so; but 
this is merely because the judgment-debtor 
who does pay cannot plead ignorance. No 
such case, waS made out in the applica- 
tion of respondents lst party, which speaks 
of fraud in para. 12 alone, the fraad con- 
sisting merely in’ not giving credit for 
the moiety of the decretal amount realized 
from respondents 2nd party and realizing 
the entire decretal amount by the execu- 
ticn sale. Bindeshwari Prasad Singh, the 
only member out of defendants 1st party 
who went into the witness-box, speaks of 
coming to know of the kobala of respon- ` 
dents 2nd party on December 7, 1933, but 
the kobala makes no mention of the de- 
cree under execution; and-while his state- 
ment in crogs-examination that his uncle, 
the leading member of respondent 2nd 
perty told him ‘that he had ‘satified half 
© 50 O 468; 76 Ind. Cas, 311; A I R 1923 Cai, 


4 


1936 


the decretal dues is not supported by any 
evidence nor accepted by the Iower.Courts,’ 
he proceeds to say that the uncle told 
im so “one day or one mponth- or one 
Year after the’ kobala, which he im- 
mediately changes to “I came to know 
from the deposition of Brahmadeo Nara- 
yan.” That deposition was dated Febru- 
ary 28,1934, and could not have been the 
pas of his application of December 8, 


Quite apart from the fact, therefore, 
that as shown by the learned Munsif on 
a consideration of the entire evidence 
the deposition does not establish the pay- 
ment of a moiety of the decretal amount 
by respondents 2nd party, it is clear that 
the respondents Ist party failed to show 
that their application was made under 
cl. 2, O. XXI, r. 2 within 90 days of 
coming to know of what they called the 
decree-holders’ fraud in proceeding with 
the execution for the entire decretal dues. 
. The contention that a party may be barred 
under O. XXI, r. 2, and yet may move 
for the same relief under s. 47 has been 
repeatedly held to be unsound; nor does 
the fect ihat the respondents lst party 
erroneously, €s it was found, pleaded 
the kcbala in the proceedings under 
O. XXI, r. 90, on which much stress was 
laid by Mr. Mahabir Prasad, entitle them 
to any relief in this proceeding in view 
ot the circumstance that, as I have al- 
ready shown, they made no real effort to 
establish that they moved the Court with- 
in 90 days of their knowledge of the al- 
leged payment by respondents 2nd 
party. Mr. Mahabir Prasad has endeavour- 
ed to read Wort, J's observations which 
I have already quoted as amounting toa 
decision ihat respondents Ist party were 
entitled io preceed under s. 47 in respect 
of the alleged payment. But the learned 
Judge expressly declined to deal with the 
questicn of limitation, and it is wnder cl. 2, 
O. XXI, r. 2, read with Art. 174, that 
‘the question of limitation arises in the 
case. The learned Subordinate Judge was, 
in my op‘nion, entirely mistaken in hold- 
ing that these provisions of the law had 
no application to the case, on the ground 
that the psyment set up is not a pay- 
ment made by respondents Ist party 
themselves. 


1 would, therefore, allow ike appeal, 
reverse the order of the lower Appellate 
Court, and dismiss the application made 
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by respondents lst party ‘on Septem- 

ber 24, 1934, with costs in all Courts, 
Macpherson, J.—I agree. | csta, 
D, Appeal allowed. . 
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RANGOON HIGH.COURT 
First Civil Appeal No, 150 of 1935 
_ February 19, 1936 
Pace, C. J. AND BAU, J. 
U CHAN MYA—APPELLANT 
VETSUS 


Meres. WHITTAM—RESPONDENT 

Limitation Act (IX of 1908), ss. 12 (3), 4—“ Time 
requisite for obtaining copy "Held, on facts that 
appellant was not entitled to deduct a period as 
being time requisite. 

A decree was passed against the appellant on 
August 23, 1935. The Court for certain purposes 
was closed during the long vacation from August 
27, to November 5, both days inclusive. During 
the vacation, however, the copying department of 
the Court remained open and an application for a 
copy ofa judgment or of a decree or ofany other 
document would be received and dealt with in due 
course during the vacation and this was known to the 
appellant's Advocate. 


On October 23, 1935, a memo- 


randum of appeal was presented on behalf of the ap- . 


pellant, but it was not accompanied by a copy of tha 
decree. Copy was applied for on November 6, on which 
day the Court re-opened and the appeal 
with thecopy on November 11, The appellant con- 
tended that it must be deemed that the appeal was 
duly presentzd on November 6, 
said that the appellant was entitled to deduct 
the period from November 6, until November 11, as 
being “the time requisite for obtaining a copy" 
of the decree under s. 12 (3), Limitation Act ; . : 

Held, that the appellant was not entitled to, de- 
duct these days as being time “requisite for ob- 
taining a copy” of the decree inthe circumstances 
as he might have applied for a copy of the decree 
during thé four days preceding the commencement: 
of the vacation or at any time during the vacation, 
but that he failed todo so and that he was not 
entitled to deduct the period from November 6, 
to November 11, as being “time requisite for ob- 
taining a copy” ofthe decree. 


Roy v. Lee (1), followed, J. N. Surty v. T., 8. 


1935, because he‘ 


Pramatha Nath : 


was filed | 


Chettyar Firm (2), McKenzie & Co., Ltd. v. Ah Win , 


(3) and Ma Dan v. Tan 


on. f 

E. G. A. against the decree of this Court, 
dated August 21, 1935, ` 

Mr. Wellington, for the Appellant. 

Messrs. K. C. Sanyal and Sulaiman, for 
the Respondent. : 


Page, C. J.—This appeal is dismissed. A, 
decree was passed against the appellant 
on August 23, 1935. The appellant had 20 
days within which duly to file an appeal 
from the decree. The appeal was filed on 
November 1]. Prima facie, therefore, the 
eppeal is barred by limitation. Now the 
Court for certain purposes was closed 
during the long vacation from August 27 


Chong San (4), relied ` 
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to November 5, both days inclusive. Dur- 
ying the vacation, however, the copying 
department of the Court remained open 
end an cepplication for a copy of a judg- 
ment or of a decreeor of any other docu- 
ment would be received and dealt with 
jn due course during the vacation. That 
this was known to the learned Advocate for 
the appellant is manifest because in Sep- 
temter during the vacation he applied for 
and obtained a copy of the judgment in the 
suit. Now bys.4, Limitation Act (IX of 
1908), 


“Where the period of limitation prescribed for 
any suit, appeal or application expires on a day 
when the Court is closed, the suit, appeal or ap- 
plication may be instituted, preferred cr made on 
the day that the Court re-opens.” 


On October 23, 1935, a memorandum of 
appeal was presented on behalf of the ap- 
pellant, but it was not accompanied by a 
copy of the decree. On October 24, this de- 
fect in the presentation ofthe appeal was 
pointed out to the learned Advocate for the 
appellant, and he undertook to file a copy 
of the decree. No application, however, was 
made for a copy of the decree until Novem- 
ber 6, 1935, which was the day upon which 
the Court re-opened after the vacation. 
Assuming, without deciding, that the Court 
was “closed” during the vacation on Nov- 
ember 6, the appellant did not duly prefer 
the appeal within’ tke meaning of s. 4, 
Limitation Act, and the appeal was not duly 
filed until November 11. It follows that 
unless the appellant is enabled -to take 
advantage ofs. 4, Limitation Act, the ap- 
peal is hopelessly time-barred. The ap- 
pellant now contends that it must be deem- 
ed thatthe appeal was duly presented on 
November 6, 1935, because he submits that 
the appellant was entitled to deduct the 
period from November 6, until Novem- 
ber 1], as being “the time requisite for 
obtaining a copy” of the decree under 
s. 12 (8). 

In my opinion, the appellant was not en- 
titled todeduct these days as being time 
“requisite for obtaining a copy” of the dec- 
ree inthe circumstances obtaining in the 
present case. It is conceded that the ap- 
pellant might have applied for a copy of 
the decree during the four days preceding 
the commencement of the vacation or at an 
time during the vacation, but that he failed 
to doso. The excuse which is submitted 
on behalf of the appellant for not applying 
for a copy of the decree before October 24, 
was that the learned Advocate who appear- 
ed for him was not aware that under 
Chep. I1 (5) of the Appellate Side Rules of 
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the High Court it was incumbent upon an 
appellant when filing a memorandum of 
appeal to file with ita copy ofthe decree. 
The excuse preferred for not applying for 
a copy of the Yecree between October 24 
and November 6, was that the clerk of the 
learned Advocate for the appellant “com- 
pletely forgot tofile the application till on 
the re-opening of the High Court after the 
long vacation I thought of it.” In my opin- 
ion, in such circumstances it is idle to 
contend ihat the appellant is entitled to de- 
duct the period from November 6 to Nov- 
ember 11, as being “time requistte for 
obtaining a copy” of the decree. The ap- 
peal is concluded against the appellant by 
the decision of the Privy Council in Prama- 
tha Nath Roy v. Lee (1). See also J. N. 
Surty v. T. S. Chettyar Firm (2) and Mce- 
Kenzie andCo., Ltd. v. Ah Win (3). 

In Ma Dan v. Tan Chong San (4), the 
learned Judges apparently came to the con- 
clusion that the period which it was sought 
to exclude for the purpose of limitation was 
requisite for obtaining copies of the judg- 
ment and decree. For these reasons the 
appeal fails and is dismissed with costs. 

Ba U, J.—I agree. 

N. Appeal dismissed. 

(1) 49 I A 807; 68 Ind. Cas. 900; AIR 1922 PC 
352; 31 M LT 193; 4 UPL R (PC) 103;43M L 
J 765; 27 OW N156; 21 A LJ 118; 370149 88; 
18 LW 56; (1923) M W N 526; 49 © 999, 

(2) 6R 302; 109 Ind. Cas 1; A IR 1928 PO 103; 
55 I A161: 50 WN 479: 47 © LJS5IO; 26ALJ 


657; 32 CW N 845; 30 Bom. L R 812;54 MLJ 
696; 28 L W 207 (P O). 

(3) 12 R 525; 154 Ind. Cas. 852; A IR 1935 Rang. 
65; 7 R Rang. 324 (F B). 
Ma 6 R 743; 115 Ind. Cas. 667; A I R 1929 Rang. 


LAHORE HIGH COURT 
First Civil Appeal No. 2 of 1933 
March 25, 1935 
ADDISON AND Din MOHAMMAD, JJ. 
NUR MOHAMMAD—-PLATNTIFE— 


APPELLANT 


VETSUS 
BHAWAN SHAH AND ANOTAER-—DEFENDANTS 


— RRSPONDENTS 

Custom (Punjab)—Adoption—Adoptions, if only 
doa nim of heirs—Gift to such adoptee, if 
VALU. 

In the Punjab, custemary adoptions are not 
adoptions in the ordinary sense but are really ap- 
paintments of heirs. No particular ceremony is 
necessary for an adoption, and ifa gift is made to 
the adoptee, it is valid. Even if a gift is not 
made, to the adopted son, he will succeed® on the 
death of the person who appoiated him ag his 
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F. A. from a decision of the Sub- 
Judge, First Class, Lyallpur, dated - Octo- 
ber 4, 1939. 

Messrs. Janki Nath Wazirtnd Dev Raj 
Sawheny, for the Appellant. 
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Messrs. Ram Chand Manchanda and. 
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S. C. Manchanda, for the Respondents. 

Addison, J.—The following pedigree 
table is necessary in order to. understand 
this appeal: 


SAID i MOHD. 








Mohd. Shah Zubair lahan 





wan Mohd. Te |. 
| Sardar Shah’ Nadir bah Pir Shoh Pleintif pohiwan Lal Shah . 
| Defendant No. 2 Shah ee r 
| | | nk 
Pahlwan Shah Fazal Shah -Sultan Mahmud Shah , sees 


“The suit has been brought by Nur 
Mohammad, a minor, through his next friend, 
his mother Musammat Maryam, for a decla- 
ration that the adoption by Bhawan Shah, 
defendant No. 1 of his nephew Nadir Shah 
defendant No. 2 and a gift to him of a large 
part of his land should be declared invalid 
and not liable to .affect the reversionary 
rights of the plaintiff who is another ne- 
phew of Bhawan Shah. A third nephew 
Pahlwan Shah brought a similar suit but 
it was allowed to. be dismissed under 
the provisions of O. IX, r. 8, Civil Pro- 
cedure Code. The present suit has also 
been dismissed end the plaintiff has ap- 
pealed. In the plaint it was stated that in 
matters of alienation the parties were 
bound by zemindara (agricultural) custom, 
whatever that may be. In the written 
statement it was alleged that the parties 
were bound by the custom prevalent among 
the Hashmi Qureshis of this village Pindi 
Sheikh Musa as recorded in the wajit-ul-arz 
from the year 1858 onwards. Many of the 
plaintiff's witnesses stated that they never 
heard of the adoption of Nadir Shah by 
Bhawan Shah and added that this 
‘Qureshis could not make a gift of their 
ancestral land. Some of them, however 
admitted that such a gift could be made. 

Practically all of them stated that the 
Qureshis of Pindi Sheikh Musa were 
governed by the special custom of their 
own village as recorded in the settlement 
papers of 1858. In particular P. W. No. 6 
Qutab Shah who is related to both parties 
has stated that Nadir Shah was adopted 
by Bhawan Sheh and that Bhawan Shah 
who never married used to live with his 
brothers. At the time of the adoption he 
was very much attached to Nadir Shah. 
P. W. No. 9 Ginj Baksh stated that a 
sonless proprietor could adopi his first 


l 
Bhawan Shah 
Defendant No.1 (sonless) 


l 
: a Shah Fazil Shah 


| : 
Nur Mohd.” 7 





cousin or second cousin, this being. sanc- 


tioned by their custom as recorded in the 
settlement papers. Musammat Maryam the 
next friend and mother of the plaintiff 
as P. W. No. 11 also admitted that the 
parties were governed by their own custom 
specially recorded. Nadir Shah, the al- 
leged adopted son, sued her daughter and 
herself for restitution of conjugal rights 
alleging that he had been married to her 
daughter. The suit was unsuccessful as 
it wes held that the marriage was not 
established. ‘There is thus a 


Maryam as. well as some of her witnesses 


and Nadir Shah. The defendant's wit-’ 


nesses similarly stated that they were 
pound by the custom recorded in the re- 
venue papers. They dded that Nadir 
Shah was adopted by Bhawan Shah and 
that both the adoption and the gift were 
allowed by their custom. The oral evi- 


certain 
amount of ill-feeling between Musammas. 


dence therefore is overwhelining in favour. 


of the view that the parties are bound by 


custom while the weight of the evidence’ 


is in favour of the factum of adoption. 
The factum of the gift is not disputed. 
On September 21, 1928, Bhawan Shah 
appeared before the patwari and stated 
that he wished to give the land in suit 
to Nadir Shah whomhe had adopted and 
had brought up since he was 4 or 5 years 
old. He did not gift the land which he 
owned jointly with his brothers but only 
so much of his land as he held by him- 
self. This statement was repeated b2fore 
the Revenue Officer who sanctioned the 
mutation on January 5, 1929. The plaint- 
ifs Counsel relied on the fact that in 
the plaint of the suit instituted on 
February 24, 1921, by Nadir Shah, who 
was. then a minor, through his father for 
restitution of conjugal rights, Nadir 
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Shah was. described as the son of Zubair 
Shah. This is not remarkable as in the 
Punjab these customary adoptions are not 
adoptions in the’ ordinary sense but are 
really appointments of heirs. Reliance was 
also placed by him on a statement made 
by Bhawan Shah on April 29, 1926, in an- 
other suit brought-by -the plaintiff in this 
case. ' 

In that statement Bhawan Shah is re- 
ported as having. said that the sister of 
the plaintiff was*married to Zubair Shah's 
son. The contention is that he must have 
meant Nadir Shah and he would have 
described him as his own son had he 
been adopted. This contention is not of 
any force for the reason already given 
while Bhawan Shah has not been put into 
the witness-box to explain this obscene 
remark. The custom as recorded in the 
wajib-ul-arz of 1858 is as follows: 

“Laipalik and pichhlag sons would, not get any- 
thing except in the case of a proprietor making a 
gift in his lifetime. An adopted son is like a real 


son and he shall become the owner of the estate 
under ‘all circumstances, ete. ” 


The evidence conclusively establishes 
that Bhawen Shah up till very lately lived 
with the father of Nadir Shah and treated 
Nadir Shah as his son as well as adopted 
him. No particular ceremony is necessary 
for an adoption, and it may beheld that 
Bhawan Shah adopted him or took him a 
laipalik son, that is, whohas been taken 
and reared as ason. If a gift is made to 
the latter itis valid. Even if a gift is 
not made to the former that is the adopt- 
ed son, he will succeed on the death 
of the person who appointed him as his 
heir, In our judgment Nadir Shah must 
be held to have been adopted and even if 
he was only taken and reared by Bhawan 
Shah, the gift would still be valid. ` The 
suit, was, therefore, properly dismissed and 
we dismiss the appeal with costs. 


D. Appeal dismissed. 
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of possession~Fresh suit for possession, competency 
a > 


Section 47, Civil Procedure Code, bars a suit by 
a decree-holder for possession of the property pur- 
chased by himn execution of his own decree 
against a judgment-debtor or any one claiming 
under him and the bar is . equally applicable to 
the purchaser from the decree-holder. 

Where property in the possession cf a tenant 
under the judgment-debtor was sold in Court auc- 
tion and the auction-purchaser without obtaining 
symbolical possession under O. XXI, r. 96, Civil 
Procedure Code, within three years from the date 
of the sale, instituted a suit for possession against 
the judgment-debtor and another person’ to whom 
the judgment-debtor had leased the properties after 
obtaining a surrender from the original tenant : 

Held, that the suit was not maintainable in view 
of the bar of s. 47, Civil Procedure Code. 

S. C. A. against the decree of ‘the Court 
of the Subordinate Judge of South Malabar 
at Palghat in A. S. No.129 of 1929 (A. S. 
No. 336 of 1929, District Court) preferred 
against the decree of the Court of the 
District Munsif of Palaghat in O. 8. No. 319 
of 1927. 

Judgment.—In execution of a small 
cause decree in S. C. B. No. £00 of 1916 cn 
the file of the District Munsif's Court of 
Palghat against the lst defendant, the suit. 
property was purchased in auction cn Sep- 
tember 17, 1917, by one Krishnier who 
obtained a sale certificate therefor. On 
January 7, 1918, the said Krishnier con- 
veyed the property lo Krishna Patter and 
Subbalakshmiammal who again sold the 
same to the plaintiff by a sale-deed dated 
February 3, 1927. Neither Krishnier nor 
the plaintiff's assignor nor the plaintiff 
obtained possession through Court. The 
property on the date of sale in Court auction, 
i. e. in 1917, wes in the pcssession of one 
Latchmammal es tenant of the Ist defend- 
ant co.a rent of Rs. 2 per mensem. In 
1919 the said Latchmammal surrendered 
possession to the lst defendant who leased 
the property to one Kuppieh Pattar. In 
1923 Kuppiah Pattar assigned his rights to 
the 2nd defendant who has been in posses- 
sin of the property ever since and in 1927 
he finally purchased the property frem the 
lst defendant. The plaintiff now seeks to 
recover pcssession of the property from 
defendants Nos. 1 and 2. The main ques- 
tion is, is ihe suit maintainable or barred 
by s. 47, Civil Procedure Code? So far as the 
Madras High Court is concerned, it is well 
settled that proceedings by a decree-holder 
auction-puchaser for delivery of possession 
relate to execution or discharge or satis- 
faction of the decree within the meaning of 
s. 47, Civil Procedure Code: vide Sandhu 
Taraganar v. Hussain Sahib (1). Bec- 

(1) 28 M 87, 
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tion 47, therefore, bars a suit by a decree- 
holder for possession of the property pur- 
chased by him in execution of his own 
decree against the judgment-debtor of any 
one claiming under him, arfl the bar is 
equally applicable to a purchaser from the 
decree-holder: Vide Sandhu Taraganar v. 
Hussain Sahib (1) and Sornam Pillai v. 
Tiruvaghaperumal Pillai (2). Prima facie 
the suit is barred both against the Ist de- 
fendant and 2nd defendant who claims from 
the Ist defendant under a title created 
subsequent to the decree. But it is con- 
tended on behalf of the plaintiff that at the 
date of the Court purchase in 1917 Lakshmi- 
ammal was in possession of the property 
under a subsisting lease from the 1st de- 
fendant and that he was not bound to apply 
for possession through Court. True, 
Lakshmiammal not being a party to the suit 
the decree-holder purchaser can bring a 
guit to recover possession from her within 
12 years from the date of sale. But the 


suit is not against Lakshmiammal or any- 


one claiming under her. Though under 
s. 65, Civil Procedure Code, the title in the 
suit property vested in the purchaser 
Krishnaier from ithe date of sale, there 
was no transfer of possession to him. The 
Civil Procedure Code provides that if the 
property isin the possession of the judg- 
ment-debtor or any one claiming under him 
the decree-helder purchaser must obtain 
actual delivery of possession under O. XXI, 
r. 95, but ifit was in the possession of a 
tenant entitled to be in occupation of the 
ame he must obtain symbolical posses- 
sion under O. XXI, r. 96. Such symbolical 
possession operates as actual possession 
against the judgment-debtor. As observed 
by a Full Bench of ihe. Calcutta High 
Court in Jagabandhu Mukerjee v. Ram 
Chunder Bysack (3°: 

“This is the only way in which the decree of 
the Court awarding possession to the plaintif. can 
be enforced , and as, in contemplation of law, both 
parties must be considered as being present at the 
time when the delivery is made, we consider that 
as against the defendant, the delivery thus given 
must be deemed equivalent to actual posses- 
sion.” 

“One very conclusive test, asit seems tous, that 
the delivery thus effected under s. 224, does really, 
in the eye of the law place tha plaintiff in posses- 
sion as against the defendent, consists in this; 
that if mesne profits are awarded to the plaintiff, 
he is only entitled to them up to the time when 
delivery is given. This can only, of course, be 
explained upon the ground, that, at the time, the 
defendant's possession is consicered at an end, and 
the transfer to the plaintiff becomes complete.” 


(2) 5L M LJ 126; 96 Ind. Cas, 657; 23 L W 744; 


926) M W N 563; AIR 1996 Mad. 857. 
(3) 50 584 at p. 588 
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Till the decree-holder purchaser obtains 
possession of the property, the decree is not 
considered satisfied nor execution held to 
be complete. In Mathon Kandi Kannan 
v. Thayyil’ Pakkatti Avulla Haji (4), 
Devadoss and Sundaram Chetti, JJ. observ- 
ed: 

“The mere fact that he purchases the properly 
of the judgment-debtor is not pro tanto satisfaction 
of his decree. He is allowed to give credit for the 
value ofthe property purchased by him, but that 
a loan would not be sufficient to satisfy the decree, 
Till he obtains possession it cannot be said that 
his decree is satisfied to the extent of the value of 
the property purchased. He has to apply to the 
Court for delivery of possession. Tho contention 
that the moment he buys the property of the judg- 
ment-debtor he ceases to be the decree-holder and 
assumes the capacity ofa stranger-purchaser is nct 
supported by any authority. When the law pre- 
scribes a certain course to be pursued by the decree- 
holder even when he becomes the purchaser of the 
property, it isnot open to rely upon the expres- 
sion used in Art. 138 of the Limitation Act and to 
hold that his capacity as decree-holder ceases the 
moment he becomes the purchaser in Court sale. 
We hold that the execution is not complete till the 
decree-holder obtains possession of the property 
purchased by him in execution of his decree.” 


Of course symbolical pessession under 
O. XXI, r. 96, will not be binding on did 
parties. Butso far as the Ist defendant 
was concerned, it wes obligatory in the 
plaintiff or his prcdecessor-in-title to have 
obtained delivery of possession under 
O. XXI, r. 98, within 3 years from the date 
when the sale became absolute end net 
having done so, it is not competent for tLe 
plaintiffs to maintain this suit. 

It is urged that surrender of possession 
by Lakshmiammal to the 1st defendant must 
be deemed to be surrender of possession to 
a stranger and the Ist defendant's posset- 
sion must be considered to be Lakshmi- 
ammal’s possession. This contention is 
untenable. Solong as the Ist defendant's 
possession was outstanding in that there 
had been no transfer of possession by virtue 
of proceedings taken under O. XXI, r. 966 
Lakshmiammal’s surrender was proper in 
that she surrendered it to the person from 
whom she got possession and to whom she 
was in law bound to surrender. The case 
in Ma Hawa Hi v. Sein Kho (5), is relied on 
on behalf of the respondent. 

But that case is distinguishable because 
there the decree-holder did apply for posses- 
sion so that by virtue of transfer of posses- 
sion he became entitled to the rents and 
profits from the tenant. If in this case 

(1) 50M 403+ at p. 410; 99 Ind. Cas. 677; 52M L 
J 1; (1927) M WN 8;25L W 61; 38 M LT 158 A 
I R 1927 Mad. 2F8, 
ae 5 R 803; 109 Ind. Cas. 151: A IR 1928 Rang. 
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decree-holder had obtained symbolical pos- 
session and then subsequently the Ist de- 
fendant had taken possession from Lakshmi- 
ammal and leased it to the predecessor-in- 
title of the 2nd defendant, there would be a 
dispossession of the plaintiff and he would 
have had 12 years to bring a suit against 
the defendant. The case in Hussan Ammal 
Bibi v. Ismal Moideen Rowiher (6), is dis- 
tinguishable, being an action against a 
co-sharer, the judgment-debtor being a 
formal party. As the suit is not maintain- 
able in view of the bar of s. 47, Civil Pro- 
cedure Code, it is unnecessary to go into 
other questions. 

In the result the Second Appeal is allowed 
and the plaintiff's suit is dismissed with 
costs. Leave granted. 

A. Leave granted. 


(6) 28M L J 642; 29 Ind. Cas, 976; (1915) M W N 
414. 


pa a NG 


LAHORE HIGH COURT 
First Civil Appeal No. 323 of 1935 
October 11, 1935 
BHIDE AND OURRIE, JJ. 
SANTA SINGH AND 0OTHERS— 
Ossectors—APPELLANTS 
VETSUS 
PURAN DAS AND OTHBRS—-PETITIONERS 
-— RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 16 (2), 
7, 8—Absence of evidence to show that institution 
was established for publix worship by Stkhs—Fact 
that institution was given grants by Sikhs—Whe- 
ther sufficient to establish that institution was Sikh 
Gurdwara. 1 , 

Where there is no realiable evidencs whatsoever 
to show that the institution ia dispute had been 
established for public worship by tha Sikhs and 
earliest pattas of land given by way of muaf or 
jagir merely show that these grants that were made 
to the then incumbents of the institution by way 
of charity and contain no reference to any public 
worship, it cannot be held that the institution was 
founded for public worship. The facts that the 
institution was given grants of land by a Sikh 
Sardar and a Sikh Princess and that it was 
named after a person who was apparently a 
Nirmala Sadh cannot be held fo be sufficient to 
establish that the institution was founded for pub- 
lie worship by the Sikhs. Puran Singh v. Mela 
Singh (1), referred to. i : 

F. CG. A. from a decision of the Sikh 
Gurdwara Tribunal, Lahore, dated Novem- 
ber 16, 1934. | l 

Messrs. Jhanda Singh and Bhagat Singh, 
for the Appellants. 

Messrs. Indar Dəv and Achhru Ram, for 
the Respondents. i | 

Bhide, J—Certain Sikh worshippers 
presented a petition tothe Local Govern- 
ment under s. 7, Sikh Gurdwaras Act, for a 
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Dharamsala, situated in the town of Jagraon ` 
in the Ludhiana District, and known 
as Dharamsala Nikka Singh, being dec- 
lared a ‘Sikh Gurdwara’. One Puran Das 
thereupon présented a counter-petition 
under s.8 of that Act claiming that the 
so-called Gurdwara was really an akhara 
and was used by him for residential pur- 
poses. On the matter coming before the 
Sikh Gurdwaras Tribunal the Sikh objec- 
tors contended that Puran Das had no 
locus standi to present a petition under 
s. 8, and secondly,j that the institution was, 
in fact a Sikh Gurdwara. Both these 
issues were, however, decided against the 
objectors by a majority of the Tribunal 
and from this decision they have preferred 
the present appeal. As regards the ques- 
tion of the locus standi of the petitioners, 
the contention of the learned Counsel for 
the appellants was that according to the 
petition of Puran Das himself the Dharam- 
sala in question was used by him for his 
residential purposes, that in the circum- 
stances he could not be said to be an 
‘hereditary office-holder” and he wus there- 
fore not competent to present any petition 
under s. 8. It is true that the petition was 
not happily worded, but it was sul pl mented 
by a statement of the Mukhiur of the 
petitioner in Court in which it wes ad- 
mitted that certain smadhs were worship- 
ped by the Udasis in the Dharamsala end 
thst this had been done by the pre- 
decessors of Puran Das also. At the time 
of the arguménts also it appears to have 
been admitted by the learned Counsel for 
the objectors that the succession of Mahant- 
ship had baen from Guru to Chela and 
this issue was not seriousiy pressed. In 
the circumstances, I see no force in this 
technical objection. 

The main issue between the parties was 
whether the institution in question was a 
Sikh Gurdwara. The appellants relied on 
s. 16 (2), (3), Sikh Gurdwaras Act, accord- 
ing io which it was necessary for them to 
prove that the institution was established 
for public worship by the Sikhs and was 
so used right up to the time ef the pre- 
sentation of the petition. There is no direct 
evidence as regards the establishment of 
the institution. The earliest documentary 
evidence relevant for the purposes of this 
issue is available from the enquiry made 
at the time of th2 first settlement of the 
Ludhiana District in 1847—51. It appears 
that 25 ghwmaons of land in Jagracn send 
«'ghumaons of land in a village called 
Bardeke in that District had been given 
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as muafi to the institution by Sardar Fateh 
Singh. - A patta relating to one of these 
grants dated Sambat 1874 (1817 A. D.) was 
produced (vide Ex. O-13) and this shows 
that 25 ghumaons in Jagraone town were 
granted as dharamarth (by way of charity) 
to Bhai Ram Das and the grantee was 
enjoined to pray for the welfare and pros- 
perity of the donee. There is no refer- 
ence in the patta to any institution or any 
public worship. The patta relating to the 
other grant of land at Bardeke was ap- 
parently not forthcoming. In thé! course 
of the enquiry Harsaran Das, who was the 
then Mahant of the Dharamsala, and 
several other persons were examined. They 
all stated that the Dharamsala was used 
asthe resting place by travellers and that 
such travellers were fed from the income 
of the muafi land. None of the witnesses 
examined referred to any recital of the 
Granth Sahib or any other form of public 
worship at the Dharamsala. 

The learned Counsel for the appellants 
urged that this may have been due to the 
fact that no direct question was put to the 
witnesses on this point; but this does not 
appear to be correct, because there were 
certain questions put to the witnesses in 
reply to which reference to public worship, 
if it existed, might have been expected. 
For instance, the witnesses were asked for 
what purpose the land was granted as muafi. 
But that all that they stated in repiy was 
that it had been granted for charitable pur- 
poses: see for example, Exs. P. 3€,°-37, P-38, 
etc. In two instances direct questions were 
apparently put as to what wasin the Diaram- 
sala, and in those cases the witnesses, 
namely, Mula, patwari, and Harsaran Das 
himself stated that there were idols 
(thakars) in the Dharamsala (vide Exs. O-14 
and P-30). If the Granth Sahib had been 
worshipped or recited in the Dharamsala 
at the time, it seems inconceivable that a 
reference to it would have been omitted by 
these witnesses. About the year 1886 Har- 
saran Das died and enquiry was again 
made as regards the continuation of the 
muafi. In the course of this enquiry the 
witnesses examined, including Puran Das, 
petitioner,no doubt, stated that Granth Sahib 
was recited at the Dharamsala: but this 
was more than thirty years after the 
enguity made at the first settlement and it 
cannot be presumed merely on the basis 
of the statements of these witnesses that 
the Granth Sahib had been recited or wor- 
shipped at the Dharamsala from the very 
outset, and that the institution had been 


SANTA SINGH V. PURAN DAS (LAH) 


829 
established for public worship by the 
Sikhs. 

Thsre was another enquiry made in con- 
nection with the jagir of certain land 
situated in the village Jalwane in the 
Patiala Stale about the same year end 
during the course of that enquiry also the 
witnesses stated that the Granth Sahib 
was being read at the institution. These 
statemenis stand on no better footing than 
those made in the course of the enquiry 
after the death of Harsaran Das in the 
Ludhiana District. It may be mentioned, 
however, that. the pattas relating to the jagir 
of land in the Patiala territory, which were 
produced in the course of this enquiry, 
also donot show that the insti-ulion was 
originally established for the purposes of 
public worship. The earliest patta was 
Ex. P-21, dated 7th Sawan, Sudi 7, Sambat 
1842, (corresponding to 1785<A. D.) This 
merely states that the village Jalwana 
was given by way of charity to Bawa 
Sangat Das, Gharib Das (one of the pre- 
decessors of Puran Das, petitioner) and Jaj 
Singh, and these grantees were only en- 
joined to pray for the prosperity of the 
grantor. The second patta (Ex. O-4) is 
dated Phagan Badi 5, Sambat 1853 (cor- 
responding to 17968 A D). This refers to 
the grant of the village Jalwana es well 
as certain other properties tc Bawa Nikka 
Singh and Nirmala Sedhs. There is no 
direct reference to Gharib Das or any pic- 
decessor of Puran Das in this patta and 
this document also throws no light on the 
nalure of the institution in dispute at its 
inception. ` 

Before his deeth Harsaran Des made a 
will in the year 1875 by which he ap- 
pointed Puran Das as his sucsessor. Har- 
Baran Das has given detailed instructions 
for the guidance of his successor in this 
will, but there is no reference in it to any 
recital or worship of Granth Sahib. Jf 
the institution had been established for 
public worship bs the Sikhs, Harsaran Das 
could not have omitted to refer to the 
fact in this important document. It will 
appear from the above that there is no 
reliable evidence whatscever to show that 
the institution in dispute had been estab- 
lished for public worship by the Sikhs. 
The earliest patia of land given by way of 
muafi or jagir merely show that these 
grants that were made to the then 
incumbents of the institution by 
way of chatity and contain no reference 
to any public worship. At the time of the 
enquiry of 1850 also no reference was 
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made by the witnesses to any public wor- 
ship or recital of the Granth Sahib as 


already stated. In the circumstances the ` 


appellants cannot be held to have estab- 
lished that the institution was founded for 
public worship by the Sikhs. The learned 
Counsel relied mainly on the fact that the 
institution was given grants of land by a 
Sikh Sardar anda Sikh Princess and that 
it was named after Bawa Nikka Singh who 
was apparentily a Nirmala Sadh but 
these facts alone cannot he held to be suffi- 
cient to establish that the institution was 
founded for public worship by the Sikhs. 
The grante may very ‘well have been 
made only for charitable purposes as the 
patitas referred to above indicate, and the 
reading of the Granth Sahib may have been 
started by the Mahant in comparatively 
recent times—possibly with a view to 
attract worshippers and as a source of 
income. 

It is noteworthy that cs a result of the 
enquiry made in the Ludhiana District at 
the first settlement, the grant of land in 
that District was taken to be of a personal 
character and was limited to the life of the 
then incumbent only. In addition to these 
facts, it must also be remembered that the 
Dharamsala is situated not in a Sikh 
village but in Jagraon town, which con- 
tains a keerogeneous population with a 
preponderance of Benias and traders, and 
no inference can, therefore, be drawn that 
the Dharamsala must have been meant for 
the use of the Sikks. The circumstances 
of the present case are similar to those in 
Puran Singh v. Mela Singh (1), and in that 
case also, in spite of the fact that the 
Granth was being read in the institution 
since 1880, it wes held that it was not 
established that the place had been ori- 
ginally intended for public worship 
Sikhs. In view of the above findings, it is 
unnecessary to refer to the oral evidence, 
which refers mainly to the recital or wor- 
ship of the Granth Sahib in the Dharam- 
sala in comparatively recent times and is 
of no help in arriving at any finding as to 
the origin of the institution. I agree with 
the conclusicn of the majority of the Tribu- 
nal that the institution in dispute has not 
been proved to be a Sikh Gurdwara and 
would accordingly dismiss this appeal with 
costs. 

Currie, J.—I agree. 

N. Appeal dismissed. 

E AT R 1934 Lah 277; 150 Ind. Cas. 259; 6 R 
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NAGPUR JUDICIAL COMMISSIONER'S: 
COURT : 


Civil Revision Application No. 33 of 1934 
July 12, 1935 
NMrvoai, A. J. O. 
DHANUJI KUNBI—J UDGMENT-DEBTOR 
—APPLICANT 


2 versus 
ADKUJI SHEORAM KOHALI AND ANOTJER 

DEOREE-HOLDERS AND J UDGMENT-DEBTORS 

~—NON-APPLIOANTS 

Execution—Judgment-debtor alleging bad foith— 
Court refusing to give opportunity of proving tt 
—Fatlure to exercise jurisdiction—Appeal,if lies— 
Revision—Civil Procedure Code (Act V of 1908), 
s. 104 (££) 

Where the Court refuses to give an opportunity to 
the judgment-debtor to prove that the execution was 
taken out in bad faith and refuses to award com- 
pensatory costs it fails to exercise its jurisdiction, 
Though no appeal lies against the order under cl- 
(ff) ofs. 104, Civil Procedure Code, a petition to 
revise the order is maintainable, 

O. Rev. App. of the order of the Small 
Cause Court Judge, Sakoli, dated Auzust 4, 
1933. 

Mr. S. B. Gokhale, for the Applicant. 

Mr. R. J. Rao, for the Non-:pplicant 
No, 1. 


Order.—There could possibly have been 
no mistake ebout the meaning of the 
decree dated January 20, 1932, which 
directed the defendant to pay Rs, 100 with 
interest within 3years. No man acting in 
good faith could ever have interpreted the 
decree as being one for instalments. The 
lower Court: failed to exercise its jurisdic- 
tion in refusing to give an opportunity to the 
judgment-deblor (applicant) to prove that 
ihe execution was taken out in bad faith. 
It is urged that an appeal should have been 
filed against the order in so far it refused 
compensatory costs and to lay complaint 
of the offence under s. 209, Indien Penal’ 
Code. In view of the proviso to cl. (ff) of 
s. 104, Civil Procedure Code no appeal is 
admissible. As to laying a complaint 
for offence under s. 209, Indian Penal Code, 
itis not pressed in this application. It is 
clear that petition to revise the lower 
Court's order lies. f 

The lower Court ought to have given the 
applicant judgment-debtor an opportu- 
nity to prove his allegations. 

The case is remanded to lower Court for 
investigation. If on evidence the lower 
Court finds that the non-applicant hed 
sued out execution and got an order for 
attachment simply to harass the aprlicant 
judgment-debtor, it will be its duty to mulct 
the “decreeholder i in pom penentony eests as 


“him a Receiver 
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also to order a refund of Rs. 30 with reason- 
able interest. 

The lower Court's order is set aside end 
the case is remitied to lower Court for in- 
vestigation on the lines indicated above. 
The non-applicant will pay the applicant’s 
cosis. Pleader’s fees Rs. 5. 


D. Order set aside. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 543 
i of 1935 
May 20, 1935 
Din MoHAMMAD, J. 4 
_ BALKISHEN—J upement-pesror— 
Fa APPELLANT 
: VeTSUS 
(Firm) NARAIN DASS-CHELA RAM 
—-DECREN HOLDER—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 51, 
0, XL, r. 1~Execution—Receiver, appointment 
of—Restriction on power of Court, if any exists— 
Receiver cppointed to réceire earnings of judgment- 
debtor's thectre after collection and keep accounts 
but not to receive gate moncy—Order, if ultra 
vires. . 

Section 51, Civil Frocedure Code, prescribes the 
procedure in execution „and lays down that the 
Oourt may cn the application of the decree-holder 
order execution of the decree by appointing a 
Receiver, No further restrictions have been placed 
on the power of the Cout in this section, nor has 
the nature of the property been defined cf which 
a Receiver can be appointed. This secticn will, 
therefore, evidently be governed by the provisions 
of OU XL, r-l, Civil Precedure Code. 

Where, therefore, the judgment-debtor has a 
theatre and in execution of a decree against 

É is appointed with the express 
regervation that the Receiver will not be entitled 
to. manage the show but would merely keep 
fn” account cf the income and expenditure and 
deposit the amount daily in thé Civil Ocurt 
account and he is not entitled to receive 
money at the doors 
receive the daily earnings after they have been 
collected, the order appointing the Receiver 
to receive the earnings is not ultra vires and 
the money so earned would come within the defini- 
tion of property as used in O, XL, r. l. As soon 
as the gate money is received and collected for 
the judgment-debtor, it becomes his property and 
it can be utilized tor the benefit of hie judgment- 
creditors either by attachment or through the ap- 
pointment of a Receiver. Pirthi Chand Lal v. Kali- 
kanand Singh (4), relied cn. Cadogan v., Lyric 
Theatre (1), referred io. Uemehandra Nath v. 
Prokash Chandra (2) and Dharéndra Krishna v. 
Surendra Krishna (3), distinguished. 

Mis. F. C.A. from the order of the Senior 
SANA, Amritsar, dated March 20, 
1 i 
` Mr. J. G. Sethi, for the Appellant. 

Mr. D. R. Sawhney, for the Respondent. 

Judgment.—This appeal has arisėn 


puf of certain, execution proceedings, The 
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decree-holder respondents applied to the 
Execuling Court for the appointment of a 
Receiver to collect the gate money of a 
Cinema Hall cwned by the judgment- 
debtor. The Execating Court allowed this 
application but with the express reservation 
that the Receiver will not be entitled to 
manege the show but would merely keep an 
account of the income and expenditure and 
deposit the amount daily in the Civil Court 
account. Against ihis order the judgment- 
debtor hes appealed. Counsel for the 
appellant contends that such future earnings 
are not covered by O. XL, r. 1, Civil Proce- 
dure Code and that, therefore, no Receiver 
can be appointed to collect them. In 
support of his contention he relies on 
Cadogan y. Lyric Theatre (1), Hemchandra 
Nath v. Prokash Chandra (2), Dharendra 
Krishna v. Surendra Krishna (3) and 
Pirthi Chand Lal v. Kalikanand Singh, 
61 Ind. Vas. 849 (4). In Cadogan v. Lyric 
Theatre (1): 

“A judgment for debt was recovered eginst a 
Theatre Company. The Theatre was subject toa 
mortgage. The Company had no’ land except the 
Theatre, of which they were lessees and were in oc- 
cupation, and they were using it for the ordinary 
purposes of a Theatre.” 

It was held that a Receiver could not be 
appointed at the instance of the judgment- 
creditor Lo receive by way of equitable exe- 
cution the moneys paid by the public for 
entrance to the Theatre. It was, however, 
added that a Receiver ought to be appointed 
of the rents and profits of the Company's 
lands by way of equitable execution, 
without prejudice to the right of any prior 
incumbrancers, and that the Company should 
be ordered to deliver up possession of the 
lands to him. In the present case also the 
hall is under a mortgage with possession 
end the judgment debtor is said to have 
taken it on lease from the morigagees. 
Counsel for the appellant contends that that 
case ison all fowis with this and that the 
gate money received by the judgment- 
debtor is consequently immune from the 
operation of O. XL,1. 1. I, however, do not 
agree with him there. 

Under the provisions of the Civil Proce- 
dure Code, a Receiver can now be appointed 
before or after the decree of any property 
and all such powers as to management, 
protection, preservation and improvement of 


(1) (1894) 3 Ch. D, 338; 63 L J Ch. 775; 7LLT 8, 

(2) 59 © 205; 137 Ind, Cas. 98; A IR 1932 Cal. 189; 
85 U W N 1066; Ind. Rul. (1932) Cal. 257. 

(3) 34 C W N 440; 129 Ind. Vas. 609; A IR 1920 
Cal. 610; Ind. Rul. (1931) Cal. 225, 

(4) 61 Ind. Cas, 849; A I R 1922 Pat, 318; 3PLT 
24:0 P LJ 366, 
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the property, the collection of the rents and 
profits thereof, the application and disposal 
of such.rents and profits as the owner 
himself has, can be conferred upon him. 
Itis no doubt true that in his judgment, 
Lord Herschell, L. C., has observed that 
money paid for entrance to a Theatre 
cannot properly be described as rent or 
profits of the premises, but here, as stated 
above, the Receiver is not entitled toreceive 
money at the doors but is merely entitled 
to receive the daily earnings after they have 
been collected. Tomy mind, the money so 
earned would clearly come within the defini- 
tion of property as used in O. XL, r. L 
As soon as the gate money is received and 
collected for the judgment-debtor, it 
becomes his property and [fail to see how 
it canno’ be utilized for the benefit of his 
judgment-creditors either by attachment or 
through the appointment of a Receiver. 
In Hemchandra Nath v. Prokash Chandra 
(2), a Division Bench of the Oalcutta High 
Court held that a simple contract creditor, 
who has no specified charge or no right to 
be paid out of a specified fund, could not in 
general ask for the appointment of a 
Receiver. This evidently means that 
circumstances may exist when such an 
application can be made and in my view in 
the present case such special circumstances 
do exist. Diarendra Krishna v. 
Surendra Krishna (3), which is an earlier 
judgment of the same High Court, it was 
laid down by a Division Bench that the 
words “just and convenient” did not mean 
that the Court was to appoint a Receiver 
simply because the Court thought it con- 
venient, but they meant that the Oourt 
should make the appointment for protection 
of rights or prevention ofinjury according 
to legal principles. “The Judges had made 
the same observations in that case in regard 
to a simple contract creditor as have been 
cited above. On the merits it was remarked 
that no sufficient case had been made out 
for the appointment of a Receiver. I have 
already made it clear that thisis a special 
ease in which order for the appointment of 
a Receiver is necessary; and on this basis, I 
find that this authority also is of no use to 
the appellant. The observations made in 
Pirthi Chand Lal v. Kalikanand Singh, 
61 Jud. Cas. 849 (4), which has 
been quoted by the appellant in his 
own favour, rather support the respon- 
dent. A Division Bench of the Patna High 
Court held in that case that: 

“There is no jurisdictionin a Court to appoint a 
Receiver at the instance of a simple contract creditor 
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unless the creditor establishes a special equity in his 
favour for such appointmsnt. The appointment of a 
Receiver is an equitable relief and will be only granted 
on eqaitable grounds.” 


The decree in the present case was made 
on May 8, 192§. The judgment-debtor had 
undertaken to pay Rs. 75 per mensem end 
after making thirieen such payments mode 
a default. He does nut appear to be in 
possession of any other property. ‘This hall 
is under a mortgage with possession of 
whick the judgment-debtor is holding a 
lease himself. The appointment of a 
Receiver may not be made to coerce a 
judgmeni-debtor into discharging his 
obligation, but I donot see any reason why 
this power should not. be exercised merely 
because the judgment-debtor fiids hir s;lf 
coerced to pay off ths decree. Section 51, 
Civil Procedure Code, prescribes the proce- 
dure in execution and lays down thit the 
Court may on the application of the decree- 
hoider order execution of the decree by 
appointing a Receiver. No further restric- 
tions have been placed on the power of the 
Court in this section, nor has the nature of 
the property been defined of which a 
Receiver can be eppoinied. This sécticn 
will, therefore, evidently be governed by 
the provisions of O. XL, r. 1, Civil Proce- 
dure Code. There also no express prohibi- 
tion has been laid down against the appoint- 
meat of a Receiver in regard to such 
property as is involved in this case, and in 
the abserice of any such express prohibi- 
tion J am not prepared to hold that the 
order of a Court appointing a Receiver to | 
receive these earnings will be ultra vires. 
I have already made it clear that I ‘treat the 
collections of the gate money after they have 
been earned as the property of the 
judgment-dehtor, and in these circumstances 
I consider that the order of the Court below 
was quite legal. 


Counsel for the appellant further contends 
that before an order under O. XL, r. 1, can 
be passed, the Court must be satisfied that 
the order will be just and convenient. This 
isnodoubt so, but I do not find any in- 
justice or inconvenience to the judgment- 
debtor in the order proposed by the Execut- 
ing Court. The Senior Subordinate Judge 
has been quite considerate towards the - 
judgment-debtor and has paid ample regard 
to his comfort. He has laid down an express 
condition in his order that the Receiver will- 
have no concern in the management of the 
Cinema which will still vest in the judgment- 
debtor as before. He has also made it clear 
that the Receiver will have nọ hand in the 
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selection of the pictures to be sLown or in 
any other administrative matter, but will 
merely confine his activities tothe keeping 
ofan account of the income end 
’ penditure. In these circumstances, ihe 
order under appeal is neith@r unjust nor 
inconvenient. In the result, I dismiss 
this appeal with costs. 
Ne Appeal dismissed. 


ieee 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 

Criminal Revision No. 304 of 1935 
` February 4, 1936 

Rupcuanp AND METHA, A. J. Cs. 

DHOLIOMAL KAROOMAL AND oTHERS— 
APPLICANTS 
versus 
EMPEROR-—OPPOSITE PARTY. 


Criminal Procedure Code (Act V of 1898), ss. 239, 439- 


—Discretion of Magistrate to try persons accused of 
one offence, jointly or separately—High Court, when 
shall interfere—Duty of prosecution~If- can be 
permitted to examine accused as witness agarnst 
ace by process of splitting up case against 
them. 

Section 239, Criminal Procedure Code, c.nfers a 
discretion upon a Magistrate to try persons accused 
of an cfience before h:m either jointly or separately. 
That is clear frum the expression “may” which ap- 
pears ins, 239 But the discretion vested in the 
tiying Magistrate is to be exercised by him judicial- 
ly,and according to certain well established 
principles. Where the trial Ccuit has judicially 
exercised th2 discretion vested init, the High Court 
will not interfere.. But where it has not exercised 
a wise discretion in directing the splitting of a case 
against several accused, th: High Court will inter- 
fere. Jamal Kunwar v. Inder Bah.dur Singh (1) 
Messrs, Kodumal y. Valkart Bros. (2), Firm of Gobinda- 
ram Shtvaldas v. Ewart Ryrie & Co. (3) and Brij 
Inder Singh v. Kanshi Ham (4), relied on. 

It is the duty of the Police to work up a case and 
to secure evidence against the real culprits, lt there 
is no evidence against an accused person, it is their 
duty to tell the Magistrate so, But they cannot be 
permitted to examine an accused person as a witness 
against a.cc-accused person by adopting the simple 
process of splitting up the case against them, before 
he has either been convicted ornot found guilty cf 
the offence with which he is charged, 


Mr. Fatechand Ramchand, for the Appla 
cants. f 

Mr. 
Crown. - 

Rupchand, A. J. C.— The facts of 
this case are. somewhat as follows: 
On August £8,. 1935, information was 
lodged with the Police implicating the 
present applicant Dholio, his wife Parkash 
and one Lalu las persons concerned in a 
theft which had taken place. On August 29, 
Dkolie was arrested by the Police and a 


. . 


Partabrai D. Punwani, for the 


Daottomat KaRobsat v. nmPeror (SIND) 


ex- 


863 
few days later released on bail. Lalu wes 
not epprehended for some time, and it is 
said that he was absconding. On Septem- 
ber 26, he surrendered himself and was 
arrested. On September 30, Bholio's wife 
Parkash was also arrested. On that same 
day Lalu wes taken before an Honorary 
Magistrate, and his stetement was record- 
ed on oath under s. 164, Criminal Pro- 
cedure Code. It is said that when this 
wes done he was under handcuffs. That 
statement reads as follows: 

.. "That about a month ago, one evening at 
about 5 P. M, Dholio brought some silver arti- 
cles (cups, glasses, kalie, ebo); they were wrap- 
ped up ina piece of cloth at my house. He askel 
me to keep them. I refused tokeep. I told him 
that {I have to go to Hardwar so I would not 
keep. He then put thess tnings in a hand cart which 
was lying there. Dholio after putting them there 


went away. Isaw with my eyes Dholio kceping 


those articles in the hand cart.” 

On the following day all the three ae- 
cused were sent up by the Police under 
one challan to stand their trial for offen- 
ces under ss. 380, 454 and 120-B, Penal 
Code. 

On October 14, the Police Prosecutor 
applied to the Court for separating the 
case of Lalu frcm that of the other two 
accused. In ihat «pplication the only 
ground urged by him in support of his 
prayer was that the interesis of justice 
required that the case should be split up. 
Nothing was seid with regard tothe cir- 
cumstances on which this statement was 
based. The Advocate for Parkash opposed 
the application and urged that the object 
of splitting up the case was that Lalu 
should be examined as a witness against 
the other two accused, and as tke case 
of the Crown was that they were all ac- 
complices, this should not be done as it 
will enable the Crown to examine Lalu 
as a witness to the prejudice of the other 
two. In dealing with this objection, all 
that the learned Magistrate has said is: 
“The objection does not appear to have 
much in it.” Without assigning any rez- 
sons, whatsoever for splitting up the case, 
the learned Magistrate ordered that the case 
be split up and that Lalu be tried 
separately from the other two accused. 
persons, with the result that, on October 25, 
Lalu was. examined es a principal witness 
in the case against the other two. He 
repeated what he hsd said in his previous 
statement which was also exhibited ug’ 
corroborative evidence under the provi-. 
sions of s. 157, Criminal Procedure Code. 

The procedure adopted by the learned 
Magistrate has led to two applications. 


eed 
being made tous; the present application 
is thatthe order splitting up the case of 
Lalu from that of accused Dholio and 
Parkash be set eside, and the other ap- 
plicaticn is that the prcceedings be trans- 
ferred from the learned Magistrate’s Court 
to another Court on the grounds stated 
above and on certain other grounds. We 
will deal with the transfer application 
separately. : 

Now, there can be no doubt that the 
ordinary rule is that the trial of each 
person accused of en offence should. take 
place’ separately. It is so laid down in 
s 233, Criminal Frocedure Code. But 
this rule is subject to certain exceptions, 
and one of these exceptions is contained 
in s. 239. Section 239 permits a joint 
trial of different accused persons under 
certain circumstances specified in that 
section; and there can be no doubt that 
the case against ell the three accused 
persons fells within the purview of that 
s. 239. The Police were, therefore, right 
in sending up all the three eccused per- 
sons’ under one and the same challan for 
being tried jointly. ; | \ 

Now again there is no dispute. that 
s. 239 confers a discretion upon a Magis- 
tra'e to try persons accused of en offence 
before him either jointly or separately. 
That is clear from the expression “may” 
which appears in s.- 239. But at the 
game time it cannot possibly be disputed 
that the discretion vested in the trying 
Magistrate is. to be exercised by him judi- 
cially, and according to certain well es- 
tablished principles. Where the _trial 
Court. has judicially exercised the discre- 
tion vested in it,ihe High Court will not 
interfere: Jaipal Kunwar v. Inder Baha- 
dur Singh (1), Messrs. Kodumal v. Volkart 
Bros. (2) and Firm of Gobindram Shivaldas 
v. Ewart Ryrie & Co. (3). But where the 
trial Court has not exercised its discretion 
judicially but in an arbitrary way, it is 
competent to interfere: Brij Inder Singh 
v. Kanshi Ram (4). 

Now, in the present case, as already 
observed, the Police Prosecutor assigned 
no reasons in support of his application 
for splitting up the case. But his object 

(1) 26.A°238; 31 I A 67; 7 O C 239; 8 Sar, 625 


6). 
eae SLR 34; 48Ind Oss. 434; A I R 1918 Sind. 
(3) 14 S L R-74; 58 Ind. Oas. 506; A I R 1920 

ind 42. 
BS) 44 TA 218; 42 Ind. Cas, 43; (1917) A C 156; 450 


{04 P R1917; 33 M L J 486; 22 M L T 362;6 LW 
ty 198 P W R 1917; 15 A LJ 777; 19 Bom. LR 886; 
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in doing so was abundantly. clear when 


he examined Lalu as a witness in the 
caso of the applicant and his wife. Tne 


‘offence with ‘which Lalu was charged was’ 


not an offence’ for which he could be 
pardoned ami examined as an approver. 
For reasons which may well be surmised, 
the Police were not prepared. to. withdraw. 
the case against Lalu. It has been ‘sug- . 
gested, and not: without good reason, that 
the object of adopting this procedure was 
to keep the sword hanging over the head 
of Lalu while he was being exam ned as. 
a witness in the case of Dholio.. His évi- 
dence would either be believed or dis- 
believed. Tf his evidence was ‘believed 
and a conviction was obtainel against 
Dholioand his’ wife, the case against 
Lalu woud in that event probably be 
dropped; if on the other hand. “Lalu 
was disbelieved, or, if in his cross-exanine- 
tion more facis were brought out which 
were against him, the case against him 
would he pressed; end if Dholio end his 
wife got off, Lalu might be convicted. 

To permit the adoption of a pri cedu:e 
of this kind would be, without doubl, 
contrary to all principles of criminal jus- 
tice, and cannot, therefore, be permitted. 
It is the duty of the Police to work up 
@ case and to secure evidence against 
the real culprits. If there is no evidence 
against an accused person, it is their 
duty to tell the Magistrate so. But they 
cənnot be permitted to examine an ac- 
cused person as a .wilness against a cc- 
accused person by adopting the simple 
process of splitting up the case against 
them, before he has either been convicted 
or not found guilty of the offence with 
which he is charged. ` eo. 

We think that under the circumstan- 
ces of this case, the learned Magistrate 
failed to exercise a wise discretion in 
granting an applicaticn which “disclosed 
no grounds whatsoever for the course which 
he ‘was asked to adopb and more so when 
his attention was invited to the prejudice 
which was likely to result therefrom. We. 
accordingly set aside the order complained 
against, and direct that unless there are 
other good reasons which might be urged 
requiring the splitting up of the case 
against the accused, they should all be 
tried together.. l 

D. Order szt aside, 
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RANGOON HIGH COURT 
Civil Revision Application Nö. 87 of 1935 
zr June 20, 1935 po 
Mackney, J. 


M. P.L. CHRTTYAR FIRM—spruicant 
gt hy - VETSUS í 
S.A. L. L. A. VANAPPA CHETTYAR 


l = > ——OPPOSITE PARTY 

Limitotion Act (IX of 1908), s. 14— Absence of clear 
indication in law as to procedure to be followed— 
‘Oroccedings carried on tn wrong Court—Benefit of 
t 14, right to—Civil’ Procedure Code (Act V of 190s), 
s. 37, 42—-S,:37, scope of— Power to stay execution, 
f insluded in s.42—Ezxécuting Court, if his jurisd.c- 
ion to pass order staying execution transferred to it 
‘or execution. 

Although where a p2rson had initiated prccecdings 
ontrary to‘clearly expressed provisions of law, he 
annot, in the words ofs 14, Limitation Act, be 
egarded . s prosecuting another civil proceeding in 
sood faith, and therefore, is nct entitled to claim 
khs benefit of that secti-n, yet where the procedure 
» be followed is notclearly indiceted.a person cairy- 
eng on aboitive proceedings can claim the benefit of 
Jif S. R.M. M. A. Farm v Maung Po Saung (3), 
iistinguish:d. 

Section 37, Civil Prccedure Code, has no refere: ce 
0 a Court to which a decree has been transfered for 
xecution, Power to crder stay cf execution is nct 
macluded under s. 42. ; 

lt isthe duty of a Court to which a decree his 
seen sent for executicn to cxecute that decree. It has 
he power necessary for that ;urpcse but it certainly 
as not power to refuse to execute the decree, even 
or ashoit period, save and except inthe circum- 
‘ances seb out in OQ. XXI, 1. 26. Tho executing 
Jourt hag no jurisdiction to pass an order pui porting 
2 be passed under O. XXI, r. 29 staying execution 
f the decree which had been transferred to it for 
xecution and when such order is passed, it being 
vithout jurisdiction, will be set eside. Scradakripa 
sala v. Comilla Union Bank, Ltd. (1), dissented 
rom. 

The expression ‘powers in executiag such decree” 
m s: 42 strictly interpreted must - mean powers in 
arrying out the purpose of executing such decree. 
\lthough itis true thatan order staying execution 
aay be passed while a Court is engaged in executing 
4 deciee, it cannot be held thet a power to order stay 
£ execution is a Power exercised to carry out 
xecution of a decree. 3 

O. Rev. App. from an order of the Sub- 
Divisional Court, Twante, dated Novem- 
yer 16, 1934. 


Mr. Dangali, for the Applicant. 

Mr. Joseph, for the Opposite Party. 

Order.—In Civil Regular Suit No. 45 of 
of 1932 in the Sub Divisional Court of 
<yonpyaw, in the Bassein District, the pre- 
sent applicant, M. P. L. Chettyar Firm, 
sued the present respondent, S. A.L. L. A. 
Tenappa Cletlyar alias Kasiviswanathan 
Yhettyar and others for recovery of a sum 
€ money. The case was heard ex. parte 
nd the plaintiff obtained a decree as pray- 
d, In {Le course of executing its decree 
he applicant firm obtained an order from 
he Sub-Division&l Court of Kyonpyaw 
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transferring this decree to the Sub-Division- 
al Court of Twante, in the Hanthawaddy 
District, for execution, and execution pro- 
ceedings. were accordingly opened in the 
latter Court on June 22, 1924. On Novem- 
ber 12,1934, the respondent filed a suit in 
ihe Sub Divisional Court of Twante (Civil 
Suit No. 28 of 1934) against the epplicant 
firm fora declaration thatthe decree ob-+ 
tained by it in the Sub-Divisional Court of 
Kyonpyaw was null and void against the 
respondent, having been obtained by fraud. 
At the sametime the respondent applied to 
the Sub-Divisionel Court of Twante for stay 
cf execution of the decree. On November 16, 
lyo4, the Sub-Divisional Court of Twante 
granted this application for stay of execu- 
tion until ihe decision of the suit pending 
in bis Court in regard to the validity of the 
original decree. The learned Sub-Divisional 
Judge relicd on the decision in Saradakripa 
Lala v. Comilla. Union Bank, Lida (1), - 
where it was held ihat under the provi- 
sious of ss. 37 ard 42, Civil Procedure Code, 
the Court to which a decree had ‘been trans- 
ferred had power to slay’ execution of the 
decree under O. XXI, r. 29. : 

Believing this order to be-an appealable 
order, the «pplic.nt firmat first filed an 
appeal in the District Court of Hantha- 
waddy. This: appeal was decided on Peb- 
ruery 23, 1935, having been instituted on 
January 8, 1935. The District Court, on 
the authority of 77 San Wav. U Chit San 
(2), held that the order of stay was not ap- 
pealable. The applicant firm then filed 
the. present application for revision in this 
Court. Actually it was filed 19 days after 
time, and the respondent hes raised an 
objection that, having been filed out of’ 
time, it should not be admitted. I consider, 
however, that regard should be had to the 
fact that the applicant firm was engaged 
for overa month in prosecuting an abortive 
appeal in the District Court of Hantha- 
waddy. 

Ii is true that in S. R. M. M. A. Firm v. 
Maung Po Saung (3), it was held that where 
a person had initiated proceedings contrary 
toa clearly expressed provision of law, he 
could not, in the wordsof s. 14, Limita- 
tion Act, be regarded as prosecuting an- 
other, civil proceeding in good faith, and, 
therefore, was not entitled to claim the 
benefit of that section. This case, however, 


(1) 60 C 1119; 148 Ind. Oas. 165; A I R 1934 Cal. 44 
57 CL J 4445 57 OW N 846; 6 RO 436, 

(2) 9 R354; 133 Ind..Cas 491; AT R 1931 Rang, 221; 
Ind. Rul. (1931) Rang. 267. 

(3) 7 R 466; 120 Ind. Cas 236; A I R 1929 Rang. 297; 
Ind, Rul, (1980) Rang. 28. 
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dealt with proceedings under O. XXI, rr, 59 
to 63. The course which should have been 
pursued was very clearly indicated in 1. 63 
of O. XXI, and, therefore, the person ag- 
grieved by an order passed under that 
rule should have known that he could have 
no remedy by way of appeal. In the pre- 
sent case, however, there is no such clear 
indication in the law as to the proper pro- 
cedure to be followed. Indeed, the question 
had to be debated at some length in U San 
Wa v. U Chit San (2),to which I have’ al- 
ready 1eferred. I am of the opinion, there- 
fore, that this application should be held 

_ to be within time. The question which has 
been raised ‘is whether the Sub-Divisional 
Court of Twante, to which the Sub-Division- 
al Court of Kyonpyaw has transferred its 
decree,.has power to stay execution of that 
decree on the institution of a suit in the said 
Sub-Divisional Court of Twante, under 
O. XXI, r. 29, Civil Procedure Code. This 
rule reads : 

“Where asuitis pending in any Court against 
‘the holder of a decree of such Court, on the part of 
the person against whom the decree was passed, 
the Court may, on such terms, as to security or 
otherwise, as it thinks fit, stay execution of the 
decree until the pending suit has been decided.” 

Clearly, the rulé, aś worded, would not 
authorize the - Sub-Divisional Court of 
Twante, in the circumstances with which 
we are now dealing, to stay execution of 
the decree which has been transferred to 
it for execution. In Saradakripa Lala v. 
Comilla Union Bank, Ltd. (1) to which 
reference has already been made, it was 


held that the provisions of ss. 37 and 42, 


Civil Procedure Code, gave power to the 
Court, to which a decree has been trans- 
ferred, to act under r.29 of O.XXL As 
_ regards s. 37, which reads : 

“The expression ‘Gourt which passed a decree,’ 
or words to that effect, shall’ in relation to the 
execution of decrees, unless there is anything re- 
pugnant in the subject or context, be deemed to 
include ... (b) where the Court of first instance has 
ceased... ‘to have jurisdiction to execute it, the 
Court, which, if the suit wherein the decree was 
passed was instituted at the time of making the 
application or the execution of the decree, would 
have jurisdiction to try such suit.” 


It was held that the Court which had 
passed the decree, having transferred it 
for execution to another Court, had ceased 
to have jurisdiction to-execute the decree, 
and so the decree could be deemed to. be 
the decree of the second Court. With the 
greatest respect tothe learned Judges who 
decided this case, [must say that 1 cannot 
agree with their reading of s. 37, Civil Pro- 


cedure Code. -Although a decree, may have ` 


been transfe17ed from one.Court to another, 
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yet, if the suit wherein the decree was pass- 


ed were to be instituted at the time of 
“making the application for execution of 


the decree, it would ceriainly have to be 
instituted in éhe very same Court which had 
originally passed the decree. Therefore, it 
seems tome that s. 37 has no reference to 
a Court to which a. decree has been trans-. 
ferred for execution. As regards s. 42, 
this reads : : 

“The Court executing a decree sent to it shall 
have the same powers in executing such decree as 
if it had been passed by itself......” h 

lt has to be considered what is the pre- 
cise meaning of the phrase “powers in exe- 
cuting such decree,” and whether the power 
to order stay of execution can be rightly 
deemed a ‘‘power in executing such decree.” 
It appears to me that the expression “powers 
in executing such decree” strictly inter- 
preted must mean powers in carrying out 
the purpose of executing such decree. Al- 
though it is true that an order staying exe- 
cution may be passed while a Court is en- 
gaged in executing a decree, it seems to me 
illogical to hold that a power to order stay 
of execution is a power exercised to carry 
cut execution of a-decree. It seems io me 
that, if the power to order stay of execution 
were to have been included under s. 42, 
Civil Procedure Code, the wording would 
have been of somewhat under scope (?); for 
instance, I should have expected ihe word 
“while” to be used, instead of the word 
“in”, and the sentence to run: “The Court 
executing a decree sent toit shall have the 
same powers while executing such decree 
asif it had been passed by itself.” Now, 
it will be seen that such a phraseology would 
have conferred a very much wider power 
on the Court executing the decree sent to 
it than that which such Court could be in- 
tended to have. Order XXI, r. 26, Civil 
Procedure Code, specifies the circumstances 
in which a Court to which a decree has been 
sent for execulion may stay execution of the 
decree, Clause (1) of x. 26 reads : 

“The Court to which a decree has been sent for 
execution shall, upon sufficient cause being shown, 
stay the execution of such decree fora reasonable 
time, to enable the judgment-debtor to apply to 
the Vourt by which the decree was passed...tor an 
order to stay execution or for any other orders re- 
lating to the decree or execution which might have 
been made by such Court of first instance...If exe- 
cution had been issued thereby, or if application 


- for execution had been made thereto.” 


So far as I am aware, there are no other 
provisions in the Code under which the 
Court to which a decree had been sent for 
execution could stay execution. The opin 
ion here expressed is in cdnsonance with 
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- the decision of a Full Bench of this Court 
in S. A. Nathan v. S. R. Samson (4), wherein 
it was shown how limited are the powers of 
a Court to which a decree has been trans- 
ferred for execution. It is tke duty of a 
Oourt to which a decree has been sent for 
execution to execute that decree. It has the 
Power necessary for that purpose, but it 
certainly has not power to refuse to exe- 
` cute the decree, even for a short period, 
save and except in thé circumstances set 
out in O. XXI, r. 26. For these reasons I 
venture to dissent from the opinion ex- 
pressed by the learned Judges of the 
Calcutta High Court in Saradakripa Lala 
v. Comilla Union Bank ,Lid. (1), and I hold 
that in the case before me the Sub-Division- 
al Court of Twante had no jurisdiction to 
pass an order purporting to be passed under 
O. XXI, r. 29, staying execution of the decree 
which had been transferred to it for execu- 
tion by the Sub-Divisional Court of Kyonp- 
yaw ; and this order, being passed without 
jurisdiction, I set aside with costs. The 
applicant firm is entitled tothe costs of this 
hearing ; Advocate’s fee six gold muhurs. 
Order set aside, 


N. 
(4) 9 R 480; 135 Ind. Cas. 65; AIR 1931 Rang. 252; 
Ind. Rul. (1932) Rang. 17. 


_, PATNA HIGH COURT 
Oivil Appeals Nos. 54and 55 of 1933 
February 18, 1936 
MOHAMMAD Noor AND ROWLAND, JJ. 
BILAT ROUT—PLaintirs—A PPELLANT 
veTSUs 
MAHBUB SAFI AND OTHERS— RRSPONDENTS 

Mortgage—Suit on—Suit against mortgagor and 
puisne morigagee—Personal decree, if canbe passed 
against puisne mortgagee—Such decree passed behind 
his back—No prayer for such decree in plaint— 
Objection to executabtlity, tf can b? taken—Civil 
Procedure Code (Act V of 1908), s. 47. 

In a suit on the basis of a mortgage, against 
the mortgagors and the puisne mortgages, the Court 
can pass against the puisne mortgages a decree 
to the extent of his interest in the property. A 
personal decree cannot be passed against him, 

Where such a personal decree is passed against 
him behind his back, when there was no prayer 
for such a decree in the plaint, he can in execu- 
tion take an objection to the executability of such 
a decree under s. 47, Civil Procedure Oode within 
30 days of the sale of the property of the puisne 
mortgagee and relief cannot be refused to him. 

A. from the appellate decree ot the 
Sub-Judge, Muzaltarpur, dated August 
10, 1932. 

Mr. G. P. Shahi, for the Appellant. 

Messrs. A. K. Ray and S, K. Ray, for the 
Respondents, e 
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Rowland, J.—These appeals arise out 
of two suits brought by the same plaintiff 
against the same defendants. The facts 
are stated in some detail in the judgment 
of ilie Courts below and it is sufficient 
here to mention thatthe principal defen- 
dants Mahbub and others had brought two 
mortgage suits, Nos. 2 ad 3 of 1929, 
impleading (a) Gopal, the mortgagor, now 
defendant second party, and (b) Bilat, 
puisne mortgagee, now plaintiff. Mehbub’s 
claim was to recover possession of the 
mortgage property or in the alternative to 
have mortgage decrees charged on the 
properties for the amount of his dues. In 
the plaints of those suits there was no 
prayer for a personal decree against any 
of the defendants. Gopal put in appear- 
ance ; Bilat didnot. Mahbub compromis- 
ed with Gopal who consented toa per- 
sonal decree. A personal decree was drawn 
up ineach suit against “the defendants. 
Each of these decrees was executed by 
Mahbub against the personal properties 
of Bilat. From this point the history of 
each case requires to be traced separately. 
The points of difference do not appear 
clearly in the judgments of the Courts be- 
low. 

In the execution arising out of mortgage 
suit No. 2 Mahbub put up for sale some 
property of Bilat which was actually sold 
on April 15,1930. Bilat did nob object in 
the execution department or apply to have 
the sale set aside but instituted title suit 
No. 61 on May 7, 1930, praying for a de- 
claration that nothing was due from him 
to Mahbub ; that Mahbub hed no right 
to get a decree for money against him that 
the decree and sale are null and void and 
inoperative and for any other appropriate 
relief. This suit gives rise to second ap- 
peal No. 54, In the execution arising out 
of mortgage suit No. 3 property of Bilat 
had been attached and he objected on the 
ground among others that there was no 
decree capable of being executed against 
him. The objection was entertained un- 
der s. 47, Civil Procedure Code, and was 
decided adversely to Bilat. To save his 
property from sale he paid up the decretal 
amount Rs. 147. He then brought title 
suit No. 74 which gives rise to second 
appeal No. 55. The declarations claimed 
are similar to those in the other suit and 
he asks for repayment of the sum that he 
was forced topay. The Courts below have 
agreed in dismissing boih the suits. Bilat 
had alleged suppression of processes but 
both Courts decided that the summons ang 
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processes were not suppressed. The Courts 
have held thst Bilat, was not personally 
liablé to pay the mortgage money and 
that the decrees which were framed «is 
personal decrees against him as well as 
the mortgagor were wrong in law, but that 
the plaintiff cannot get a remedy in these 
suits. The view taken by the Courts below 
wes that money decrees were passed against 
Bilat erroneously, but those decrees must 
stand asthey were passed with jurisdiction 
and cannot be attacked in a separate suit. 
The proper remedy for Bilat was to appeal 
from the decrees or to apply for rehearing 
under O. IX, r. 18 or to move the Court 
in review. i 

In appeal it is argued-that the Courts 
should have examined the decrees with 
reference to the pleadings and should have 
held ona construction of the decrees that 
they were intended to be decrees execut- 
able against the mortgagors personally 
and against the mortgagee only to the 
exlént of his interest in the mortgage 
property. The decree, as I have stated 
above, was in each suit expressed to be 
against “the defendant,” and the argument 
is that this must be read to mean only 
those defendants against whom a money 
decrée was claimed or could be claimed in 
a mortgage suit, as the Subordinste Judge 
has pointed out: : 

“Tt. is clear that as the plaintif was only a 


subsequeit mortgagee no money decree could be 
passed against him.” . 


It may be added that no claim for a 
money decree was made in the plaints of 
the mortgage suits. Therefore, if the 
decrees are read as intended to operate 
as money decrees against Bilat personally, 
this means reading them as giving a relief 
which it -was not only erroneous to grant 
if it had been claimed but which had 
not even been claimed. There are cases in 
which it has been held that a junior 
member of a Mitakshara family against 
whom a decree has been passed for a 
debt incurred by the karta can in execu 
tion take an objection that there is no 
decree capable of execution against him 
personally and that the decree is to be 
read as being passed against him to the 
exient only of his interest in the family 
property on the principle that unless a 
contrary intention is unmistakably express- 
ed a Court: will not be presumed to have 
intended the passing of an illegal decree. 
On the same principle I think that Bilat, 
was entitled to object that there was no 
decree capable of execution against him- 
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and was entitled to succeed in such an 
objection. But the further pointis taken 
for the respondents that these suits will 
not lie becatee under e. 47 such an objec- 
tion ought to be raised by an application 
in execution proceedings and not by a 
separate suit. The answer to this is in sub- 
s. (2) of s. 47, which provides that a 
proceeding under s. 47 may be treated 
as a suit or a suit maybe treated ¿s a 
proceeding. Trese suits can, therefore, be 
treated as proceedings between the parties 
subject to limitation and disposed of on 
merits. In suit No. 74, giving rise to 
second appeal No. 55, the respondent 
raises the further point that an objection 
under s. 47 was actually taken in the 
execution proceeding on the ground that 
there wes no decree capable of execution 
againt Bilat. That point succeeds. The 
decision of the executing Court in tke 
objection under s. 47 bars Bilat from 
agitating the same matter in a secord 
proceeding or suit. Second appeal No. 55 
must, therefore, be dismissed with costs. 

In execution of the decree in mortgage 
suit No. 3 giving rise to title suit No. 61 
and second appeal No. 54, Bilat “did not 
take such an objection in the execution 
proceeding. Therefore, his case that there 
was no decree capable of execution 
against him can be entertained as an ap- 
plication. It was presented within 30 days 
of the sale, that is to say, within the. 
period prescribed for an application to 
set aside a sale and there is no other 
ground on which relief can be refused to 
him. I would, therefore, allow this ap- 
peal with costs throughout giving him a 
declaration that there is no decree opera- 
tive against him personally or capable of 
execution against his property other than 
his interest in the mortgage property and 
that the sale dated April 15, 1930, in 
execution case No. 1030 of 1929 is void 
and inoperative against him. 

Mohammad Noor, J.—I agree. 

D. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1115 of 1933 
October 29, 1935 
VARADACHARIAR, J. 
0.8. VARADACHARI—Durenpant-= 
PETITIONER 


versus 
Tun SECRETARY or STATE vor INDIA 
IN COUNOIL—PETITIONER--RESPONDENT 
Civil Procedure Code (Act V of 1908}, O. XX XIII, 
T. 10 a, Tê—Pauper suit—Order directing payment of 
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court-fee by defendant —Priority of the Crown's right 
to court-fee to other debts of defendant, 

Where, in a pauper suit someof the defendants 
were directed to pay to the Government a portion of 
the court-fee and certain properties were brought to 
sale in execution of a money-dec#ee obtained by a 
third person against these defendants and an ap- 
- plication was made on behalf of the Covernment that 
out of the proceeds realised by the sale of the pro- 
perties the amount directed to be paid by the defen- 
dants towards court-fees should be paid in preference 
to the claim of the decres-holder who brought the 
properties tosale : 

Held, that the claim of the Government had priority 
asa (Crown debt andthe Government was entitled 
to have its claim satisfied in preference to the decree- 
holder's claim. 

Order XXXII, r. 10, does not, in any way, limit or 
restrict ths general right of priority which the Crown 
has in respect of debts due to it. Attorney-General v. 


Dr. Keyser's Royal Hotel (2) and Secretary of State - 


for India v. Bombay Landing and Shipping Co, Lid. 
(3), referred to. 


C. R. P. under s. 115 of Act V of 1909 
and s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Madura, dated March 28, 1933, and made 
a P. No. 63 of 1933 in O. S. No. 71 of 


Mr. V. Subramaniam, for the Petitioner. 
Mr. P. Somasundaram, for the Respond- 
ent. 


Judgment.—This revision petition raises 
a question of some importance but as there 
is practically no authority in favour of the 
pelitioner’s contention, 1 do not feel called 
upon to refer it to a Division Bench, especi- 
ally in view of the fact that the principle of 
the decision in Gayanoda Bala Dassee v. 
Butto Kristo Bairagez (1), and of the deci- 
sion by Cornish, J., in ©. R. P. No. 1546 of 
1933, has been accepted by a Division 
Bench in C. M. P. No. 2083 of 1935. 

In O. 8. No. 71 of 1928 on the file of the 
Madura Sub-Court, defendants Nos. 11 to 15 
were directed to pay to the Government a 
portion of the court-fee which would have 
been payable by the pauper plaintiff. In 
another suit O.8. No. 97 of 1930, the pre- 
sent petitioner obtained a money decree 
against the same defendants and brought 
certain properties to sale. This revision 
petition arises out of an application made 
on behalf of the Government that out of the 
proceeds realised by the sale of the prop- 
erties of defendants Nos. 11 to 15 the amount 
directed by the decree in O.9. No. 71 of 
1928 to be paid to the Government should 
be paid in preference tothe claim of the 
decree-holder in O. S. No. 97 of 1930. The 
claim was made by the Government on the 


basis that as aCrown debt it we 
(1) 33 © 1040. a Lan pasan 
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in priority to all other liabilities of defend- 
ants Nos. 11 to 16. The lower Court upheld 
this contention on behalf of the Government. 
Hence this revision petition by the decree- 
holder in O. S. No. 97 of 1930. 

It has been argued on behalf of the peti- 


tioner that as a first charge is declared by 


r. l0of O. XXXII, Civil Procedure Code, 
only on the subject-matter of the pauper 
suit, it could not have been the intention 
of the Code to recognise the doctrine of 
priority of Crown debts to any greater 
extent in connection with orders for costs 
passed ‘under O. KALI. It was contended 
that Government could well have realised 
all the court-fee payable to them in respect 
of ©. S. No. 71 of 1928 from out of the 
properties decreed to the plaintiff in that 
suit. Relying upon certain observations in 
Attorney-General v. Dr. Keysers Royal 
Hotel (2), it was suggested that even 
assuming that the Government could have 
invoked the doctrine of priority of Crown 
debts, it must, in view of the scheme of the 
Code, be deemed to have waived or re- 
stricted its operation. A 

Tam not able to accede to the petitioner's 
contention. Assuming that the Government 
could have realised the court-fee payable 
by the pauper plaintiff from out of the 
properties decreed to the plaintiff in this 
suit, it does not take away the right of the 
Government to recover from the defendants 
in the suit such portion of the court-fee as 
the Court may in the exercise of its power 
under e. 10 direct to be recovered from 
particular defendants. Rule 13 of the same 
Order provides that questions arising bet- 
ween the Government and the parties s) 
directed to pay shall be deemed to be 
questions arising between the parties to the 
suit under s. 47. ‘I'he result is that the 
direction in the decree against any parti- 
cular defendant makes him, to that extent, a 
judgment-debtor and the Government a 
decree-holder.. It was laid down so long 
ago as in Secretary of State for India 
v. Bombay Landing and Shipping Co., 
Ltd. (3), that in respect of decree debts the 
Secretary of State is entitled to invoke the 
doctrine of priority of Crown „debts. There 
is nothing in the later legislation to preclude 
the application of that doctrine. On the 
other hand, the cases I have already referred 
to proceed on the footing of its applicability. 
The third clause of s. 73 of the Code is 
significant in this connection. It provides 

(2) (1920) A C 508; 89 LJ Oh. 417; 122 LT 691; 64 


g J 513; 36 TL R 600 
3) 5BHOR 23, 
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that nothing in the section shall affect any 
right of the Government. In the context it 
cannot possibly refer to cases where the 
Government have a first charge: because, 
there is no possibility of such first charge 
being affected by anything contained in 
cls. 1 and 2 of that section. Such a charge 
will prima facie be paid off under the pro- 
viso to cl. 1, if the property is sold free of 
the charge. The third clause can, there- 
fore, reasonably refer only to cases in which 
the Government isin the same position as 
any other decree-holder and its intention 
obviously is to say that in such circum- 
stances the Secretary of State will not 
really be governed by the provisions of 
els. land 2 but will be entitled to the 
benefit of the doctrine of priority. I, there- 
fore, see no reason to interfere with the 
order of the lower Courts. 

ihe revision petition js dismissed with 
costs. 


A. Petition dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 844 of 1933 
February 26, 1936 


Wort, J. 
MITHU PANDEY— Plantier 
—APPELLANT 


versus 
SURAJ KUMAR LAL AND ANOTHER 
—DEFENDANTS RESPONDENTS - 

Hindu Law-—Joint family—Decree against junior 
member—Decree sought to be executed against 
family property—Burden is on decree-holder to 
show that judgment-debtor was sued in a representa- 
tive capacity. , ? h 

Where in an action against a member of a joint 
Hindu family a decree was obtained against him 
personally and upon the decree being sought to be 
executed against the family property, the 
judgment-debtor being a junior member, the other 
members raised an objection that the decree was 
not binding on them as the judgment-debtor was 
not sued in a representative capacity and there 
was no evidence to show that the judgment-debtor 
was sued in a representative capacity : 

Held, that the burden of proof was cn the decree- 
holder to establish that the judgment-debtor was 
sued ina representative capacity as a managing 
member of the family. This burden not being 
discharged, the decree was not binding on other 
members. 

C. A. from appellate decree of the Addi- 
tional Sub-Judge, Arrah, dated March 6, 
1933. l - 

Mr. B. P. Sinha, for the Appellant. 

Messrs. Mahabir Prasad and Phulan 
Prasad Varma, for the Respondents. 

Judgment—The only point in this appeal 
arises out of finding by the learned Judge in 
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the Court below to this effect: 


“There is no evidence on the record to show that 
defendant No. 2 was the managing member of the 
family of the defendants or that he was sued 
in that capaqty in the suit for the recovery 
of the arrears of thica rent by the plaintiff, 
Therefore, the decree obtained by _ tas 
plaintiff agəinst defendant No. 2 alone for the re- 
covery of the arrears of thica rent cannot be binding 
on defendant No. 1.” 


Defendant No. 2 had executed a thica 
lease on behalf of the family consisting at 
the. time of defendant No. 2 himself and 
defendant No.1, his uncle. This transac- 
tion in itself arose out of a zarpeshgi entered 
into by the grandfather of defendant No. 2 
in consideration of a loan of Rs. 2,200. 
Under the thica lease the family got back 
into possession of the property. In those 
circumstances two actions were brought for 
rent, in the second of which defendant No. 2 
alone was impleeded as defendant. 
Property other then the subject-matter of 
the thica lease was put up for sale in execu- 
tion of the decree. Defendant No. 1 entered 
an objection under O. XXI, r. 58, Civil 
Procedure Cede, which was allowed. The 
property being released the plaintiff brought 
this action. The substance of his claim is 
that he was entitled to execute against the 
property which had been thus released. 
The defence to the action was that defend- 
ant No. 2 and defendant No. 1 were separate 
and that the property, being the property 
of defendant No.1, could not be sold in 
execution. If thematter rested there, on the 
findings of the Judge inthe Court below 
there could be no doubt that the plaintiff 
would be entitled to succeed, as the Judge 
has found that the defendants were in fact 
joint and that the thica transaction was 
entered into by the defendant on behalf of 
the joint family. Now the learned Judge, 
by the passage I have read, has come to the 
conclusion that in spite of these findings of 
fact in the plaintiff's favour, the decree was 
not binding on the family in the sense that 
the family property could not be taken in 
execution as the decree in the rent suit was 
against defendant No. 2 personally and not 
as representative of the family. 

It is contended by Mr. Sinha, who appears 
on behalf of the appellant, that the learned 
Judge in the Court below misunderstood the 
case and misunderstood the principle of law 
which was to be applied, and as it is dis- 
closed by the statement I have read that the 
Judge appears to be under the impression 
that unless the defendant was the karte 
of the family end sued as such, or to use the 
expression of the Judgé, the managing 
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member of the family, the decree could not 
be binding upon the joint family. In those 
circumstances I called for the judgment and 
decree in the rent suit for the purpose of 
endeavouring to understand, exactly what 
the learned Judge meant by saying that 
“the defendant was not sued asthe managing 
member of the family.” It appears that the 
judgment of the rent suit was not in 
evidence before the Judge in the Court 
below; in other words, there was no evidence 
at all as to whether defendant No. 2 had 
been sued as representing the family. 
Before I proceed with the matter, I would 
like to state the proposition of law which 
applies to a case of this kind. It is best 
stated in the words of Sir Dinshah Mullah 
in Po 7 of his Hindu Law at page 289 in 
s. 252: 

“A decree passed against the manager ofa joint 
family as representing the family for a debt contracted 
by him for family necessities, or for the family 
business, or in respectof family properties, operates 
as res judicata under the (ode of Civil Procedure...... 
and is binding upon all members of the family includ- 
ing minors, : 

That, if I may say so, isa principle of 
law which has been well established by the 
authorities, and as I understand the argu- 
ment of Mr. Sinha, he does not seriously 
contend that thatis not so. But his argu- 
ment is that when once it is shown that 
defendant No. 2 acted as representative of 
the family when the thica transaction was 
entered into, it must be presumed in this 
case as amatter of law that the plaintiff 
sued defendant No. 2 as representing the 
family and that the family property was 
bound by the transaction. Now, if the 
principle which I have stated applies to the 
case of a karta or managing member of the 
family, it applies even with more force ina 
case of this kind where the transaction was 
entered into, not by the managing member 
of the family but by a junior member of the 

‘family. Although it might be sufficient to 
state merely that the plaintiff was suing the 
karta as such, butin the case of suing a 
member other than the karta, I should have 
imagined it would be necessary to prove 
that he was being sued as a person who 
represented the family in the transaction 
upon which the claim rested. Now, assum- 
ing that the learned Judge was wrongly 
under the impression that, unless the 
defendant was sued as the managing 
member, that is to say, karta of the family, 
there was no obligation or liability upon the 
family property, even so the question arises, 
was if*necessary in this case for the plaintiff 
to establish thee fact’ that the defendant in 
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the rent action was suedin his represent- 
ative capacity ? In my judgment on the 
well established principle of law, it was. 
Now it is quite clear from the pleadings of 
the parties in this case that the plaintiff 
never set out to prove that fact. He stated 
that defendant No. 2represented the family 
in the thica transaction and that is the 
reason why he was sued. The learned 
Judge in the Court below finds that there 
was no evidence that defendant No. 2 was 
in fact sued in his representative capacity 
and that a decree was obtained against 
him in that capacity. That being so, it 
seems to me that the onus which was clearly 
upon the plaintiff in this section was not 
discharged by him; and, if the onus was 
upon him, as I have said it was, and it has - 
not been discharged, his action was bound 
to fail. The learned Judge in the Court 
below was, therefore, right in stating that 
defendant No. 2 was not sued as the manag- 
ing member of the family. The manner of 
his expression might be open to some mis- 
understanding; but, even so, when the 
pleadings and the issues are noticed, it is 
clear that the plaintiff failed entirely to 
shaw, as he was bound to show in this case, 
that the decree. was binding against the 
family property; that isto say, the family 
property was liable to sale in execution of 
that decree by reason of the fact that it was 
a decree against defendant No. 2 as repre- 
senting the family. 

- At first I took a very strong view against 
that which I have just expressed as it 
appeared to me in the first instance that the 
learned Judge had misunderstood the posi- 
tion. But once having decided that the 
onus was on the plaintiff, and it being quite 
clear, as I have already said more than once, 
that there was no attempt on the part of the 
plaintiff to discharge that onus, the matter 
becomes perfectly clear. Wor these reasons I 
think the appeal fails and must be dismissed 
with costs. Leave to appeal under the 
Letters Patent is granted. K 


D. Appeal dismissed. 


pad 


RANGOON HIGH COURT 
Insolvency Case No. 47 of 1933 
February 13, 1936 
BRAUND, J. 

In the matter of J. T. H. LANGFORD, 
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s Presi T ra f meant ony persons who have 

proved debts—Duty of Oficial Assignee to look to 
amount proved and not amount in schedule. 
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When in s, 39 (1) (ò, Presidency Towns Insolvency 
Act, the Act speaks of payment ofa dividend to “the 
creditors" it can mean nothing else than “the persons 
who have proved debts.” And inasmuch as a divid- 
end can only be calculated upon the amount of an 
admitted proof, the Official Assignee is bound in the 
cage of each creditor, who has proved, to look {to* the 
amount ofhis proof andto nothing else, notwith- 
standing thet that creditor's name may have appear- 
ed in the schedule for a large sum. 


Order.—This is a case which raises a 
question .of some interest and importance 
affecting the practice of the office of the 
Official Assignee in insolvency. Upon in- 
solvency a debtor is required to file a 
schedule “of endin relation to his affairs”: 
s. 24 (1) Presidency Towns Insolvency Act. 
In practice the schedule takes the form of 
a list of the insolvent's debts and a list 
of his assets. In itself the schedule has 
no binding force upon either the Official 
Assignee or the creditors. For the credi- 
tors must ultimately prove their debts, and 
the Official Assignee is, of course, free 
to admit or reject their proofs either in 
whole or in part. The schedule must be 
filed within 30 days of the order of ad- 
judication or of the debt or service of the 
order, asthe case may be. Though it is 
the duty of the insolvent to prepare his 
schedule with every possible care, it would 
be unreasonable to suppose that the Act 
contemplates that the schedule will in 
every case contain a meticulously exact 
statement of the debtor's liabilities and 
assets, and, indeed, it is not difficult to 
imagine a case in which that would be 
quite pessible. In practice, the schedule, 
though a useful guide to the insolvent’s 
affairs, is rarely quite accurate. In the 
course the insolvent geis his conditional 
discharge upon the terms, more often than 
not that it shall be suspended “until a 
dividend of not less than four annas in the 
rupee has been paid to the creditors.” 

The present question arises upon the 
words “to the creditors.” The practice of 
the Official Assignee is, and has always 
been, to take (a) in the case of each cre- 
ditor whose debt is included in the sche- 
dule and who has proved the amount of 
the schedule or the proved debt of that 
creditor whichever is the larger, and (b) 
in the cese of proving creditors whose 
names are not contained in the schedule, 
the amount of the proved debt. The pre- 
sent question is whether the Official As- 
signee is right in a case in which a eredi- 
tor, whose debt appears in the schedule, 
has proved his debt in taking the schedule 
figure cf his debtin cases in which that 
figuie exceeds the amount for which the 
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debt has actually been admitted to proof. 
The first thing to be observed is that the 
condition of suspension is that “a dividenc 
of not less than four annes in the rupee’ 
shall have, been “paid to the creditors,’ 
It is often loosely referred to as a con 
dition that the debtor shall pay not les» 
than four annas in the rupee. The con 
dition of suspension in fact isthe paymen: 
of the dividend by the Official Assignee 
and nat payment by the insolvent to the 
Official Assignee. Until the dividend has 
been paid by the Official Assignee, the 
discharge cannot become effective. 

But a dividend can only be paid to + 
creditor who has proved his debt. It i 
only in virtue of the position acquired br 
his proof (so far as it has been admitted 
that a creditor can receive a dividend a 
all. In my opinion, therefore, when i 
s. 39 (1)(c) the Act speaks of payment o 
a dividend to “the creditors” it can mea 
nothing else than “the persons who hav 
proved debts.” And inasmuch as a dividen 
can only be calculated upon the amount o 
an admitted proof, the Official Assignee is 
in my opinicn, bound in the case cf eac 
creditor who has proved to look to th 
amount of his prcof and to notLirg else 
notwitkstending that that creditor's nam 
may have appeared in the schedule for 
large sum. Upon this view everything, 
think, falls into ils proper place. For, b 
s. 71 (1) of the Act, it is made part an 
parcel of ihe process of paying a dividen. 
that ihe Official Assignee must retain in hi 
hands sufficient to meet (a) the claim c 
creditors in distant places, (b) claims no 
yet determined which would perhaps ins 
clude scheduled debts not yet proved, (c 
disputed proofs or claims, and (d) ¢dminis 
tration expenses. 

By the industry of the Insolvency Re 
gistrar, I have been referred to two upa 
reported insolvency cases, Nos. 176 of 192° 
and 201 of 1924. Neither of these case: 
however, deals with this point. The 
merely deal with the question of whether 
creditor can, through other creditors fal 
ing out, eventually be allowed to get moi 
than the amount per rupee specified in tk 
suspended discharge order. It was decide 
that they could. Thatis quite a differer 
question from ithe present one. In th 
circumstances, I shall allow this petilio 
and direct the Official Assignee to mak 
the necessary calculations upon the fcotin 
of this judgment. Inasmuch es the mam 
ter is one of seme public interest, I thin 
it is right that the costs of this petitio» 
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Should coms out of the estate as adminis- 
tration expenses,.and I fix the petitioner's 
Advocate's fee at three gold mohurs. 

N, Petition allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 61 of 1932 
December 2, 1935 

l VENKATARAMANA RAO, d. 

LAKSHMI alias AMMAKUTTI AMM A— 
DEFEDEANT--ÅPPELLANT 
‘ versus 

Kakkayil Puthanpura Vettil Kalu alias 

Ammu Amas Son ACHUTHA NAIR 
AND OTAERS—PLAINTIFF AND DEFENDANTS 

; Nos. 1 AnD 3—RESPONDENTS 

Landlord and Tenant—Mortgage by tenant— 
Surrender to landlord by tenant, whether binding on 
mortgagee=Malabar Compensation for Tenants 
Improvements Act (I of 1900), s. 5. 

A voluntary surrender by a verumpattam tenant of 
his interest in the property after he bas mortgaged 
his rights is not binding on the mortgagee. Though 
such & surrender might be operative as between 
the surrenderor and surrenderee yet as against the 
mortgagee the interest of the tenant in the land must 
be held to continue. The principle that whan the 
estates of a lessea is determined or forfeited tha 
estate of the under-lessee is also extinguished has 
no, application to the case of surrender. 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Palghat in 
A. S. No. 5 of 1930 preferred against tke 

. decree of the Court of the District Munsif of 
Palghat in O. S. No. 173 of 1929. 

Messrs. P. S. Narayanaswami Aiyar and 
D. A. Krishna Variar, for the Appellant. 

Messrs. P. R. Ramakrishna Aiyar and P. 
R. Vasudeva Aiyar, for the Respondents. 

Judgment.—This is a suit to set aside 
a summary order passed in M. P. No. 1103 
of 1928 inO.8. No. 588 of 1927, on the 
file of the District Munsitf's Court of Palghat 
and fora declaration that the plaintiff is 
entitled to possession of the suit property. 
The case of the plaintiff is that the suit 
properties belong in jenm to the tarwad 
of the Ist defendant. In 1918 the lst 
defendant leased the properties to the 3rd 
defendant who was the anandravan of the 
same tarwad ona verumpattam lease with 
a munpatiom of Rs. 500. The 3rd defendant 
effected considerable improvements in the 
suit property and in 1920 he mortgaged 
his rights in the suit property to one 
Lakshmi Amma and her son, and sub- 
sequently executed a second mortgage over 

- the same. On June 3, 1926, he executed 
a. mortgage with possession in favour of 
.the plaintif and got back from him on the 
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same date a lease of the property. On 
March 9, 1927, the plaintiff g.ve anotice 
to the 3rd defendant terminating the 
tenancy and asking him to surrender 
possession of the property; but before he 
could file a suit, the 3rd defendant sur- 
rendered possession of the suit property 
fraudulently to the 1st defendant by a deed 
of surrender, dated June 13, 1927. In or 
about September or October 1929, 
the plaintiff instituted a suit O. S. 
No. 588 of 1927 for possession on 
the strength of the lease deed and 
on February 7, 1928, obtained a decree 
for possession. In execution of the decree, 
when the plaintiff sought to take possession 
of the property he was resisted by the 
2nd defendant who claimed to be in 
possession by virtue of an assignment from 
the lst defendant. The plaintiff's case is 
the surrender was not a valid and bona fide 
surrender and he is, therefore, entitled to 
recover possession of the property. The 
83rd defendant remained ex parte. The 
main defence of the contesting defendants 
Nos. 1 and 2 is that the surrender was 
valid, that it was competent for the Ist 
defendant to takes surrender after settling 
the amount of compensation piyable to 
the lessee, that any transfer by the 3rd 
defendant cannot affect his rights to 
settle accounts with his lessee and that 
the plaintiff is not entitled to recover 
possession. 


The District Munsif who tried the suit 
was of opinion that the surrender by the 
3rd defendent was a voluntary surrender 
by him to his own karnavan the lst defend- 
ant after noice to quit by the plaintiff 
aid the mortgage in his favour could not, 
therefore, operate to the prejudice of the 
plaintiff and gave a decree for possession. 
The learned Subordinate Judge alsa was 
of opinion that the surrender was not 
bona fide and confirmed the decree of the 
District Munsif. 


In appeal it is contended by Mr, 
Narayanasawmi Aiyar that any transfer 
by the 3rd defendant in favour of the 
plaintiff cannot affect the Ist defendant's 
rights to settle accounts with the lessee 
that the only right of the plaintiff is 
against any money that is payable to the 
3rd defendant and that there was no ques- 
tion of any surrender in this case and 
the plaintiff is not entitled to claim any 
possession as against the Ist defendant, 
or. his assignee the 2nd defendant and 
relied strongly on the cases in Achuta v. 
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Kali (1), Vasudeva Shenoi v. Damodaran 
(2), and Visvanatha Ayarv. Chinnukutti 
Amma (3) and Theethalan v. Eralpad Raja 
(4). The cases relied on by him only 
establish that a Malabar jenmi is entitled 
to seb off the arrears of rent against the 
compensation piyable to the kanomdar, 
that any pledge of the kanomdar's right 
cannot affect the right of the jenmi and 
that this principle -also applies to the case 
of verumpatiom but asindicated in Vasudeva 
Shenoi v. Damodaren (2), the right of the 
landlord to azeept surrender and settle 
accounts with tenants must be withont 
notice of the transfer by the lesseeof his 
interest 10 another. The case in Visvanatha 
- Iyer v. Chinnukutti Amma (3), only lays 
down that there is no privity between 
a jenmi and the mortgagee of the kanomdar’s 
‘interest who is not in possession of the 
estate and that a mortgagee of that interest 
takes his mortgage subject to the liability 
- of the kanomdar’sinterest being redeemed. 
But the question in this case is whether 
a voluntary surrender of the 3rd defend- 
ant of his interest in the property while 
there was an outstanding mortgage is 
binding on the mortgagee. 

Though he is a verumpattumdar the 3rd 
` defendant is entitled to remain in posses- 
sion of the property until the munpattom 
of Rs. 500 and the value of the improve- 
ments are paid to him. Under s. 5 of 
the Malabar Compensation for Tenants 
Improvements Act, notwithstanding — the 
determination of the tenancy he is entitled 
to remain in possession of the property 
until ejectment in execution of a decree 
or order of Court and a tenant so con- 
tinuing in possession shall during such 
continuance hold as a tenant subject to 
the terms of the lease. Therefore, under 
the law the 3rd defendant was entitled 
to remain in possession asa tenant and 
he had sufficient interest in law to render 
it assignable or transferable and it is 
not open to a tenant to effect a voluntary 
surrender to the prejudice of the persan 
to whom he has assigned his interest in 
the land. Though such a surrender might 
be operative as between the surrenderor 
and the surrenderee yet as against the 
assignee the estate or interest of the 
tenant in the land must be held to 


(1) 7 M 545. 

(2) 23 M86. 

(3) (1928) M W N 249; 95 Ind. Cas,.8; A IR 1926 
Mad, 650; 23 L W761. . 

(4) 32 ML J 442; 40 Ind, Cas, 841; 21 M LT 
401; 40 M 1111, 
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continue. In London and Westminister 
Loan and Discount Con Lid.,.v. Drake (5) 
Williams, J. explains the effect of such a 


voluntary surrender thus: 

“The principles of lav applicable to this point 
are well settled*the difficulty lies in the applica- 
tion of them. It is fully established that the right 
of the lessee to remove fixtures continues only 
during the term, and during such further period 
of possession by him as he holds under a right 
still to coasider himself as tenant: and it is plain 


that the right of his assignee can extend no 
further. On the other hand, it is laid down, as 
to a surrender in Oo. Litt. 338 D. 


that “having regard to strangers who were not 


_ parties or privies thereto (lest by a voluntary 


surrender they may receive prejudice touching any 
right or interest they had before the surrender) 
the estate surrendered hath in consideration of law 
a continuance. This doctrine has been fully adopted 
and acted on in modern cases, as in Pleasant v. 
on (6), Deodi Beadon Pyke (7), Pike v. Eyre 


Bayley, J. expressed himself in similar 
termsin Pleasant v. Benson (6), thus: 

“And I take it that the surrender of the lessee 
would not destroy any interest which a stranger 
claiming under him had acquired in the term in 
the meantime. Therefore, though the estate may be 
effectually destroyed by the surrender, as between. 
the surrenderor and the surrenderee, yet it con- 
tinues as to strangers who in the intermediate 
time have ecquired an interest in it”. 

The case in Thirumappa v. Rama 
Venkanna (9), and other cases relied on 
by Mr. Narayanasawmy Ayyar proceed 
on the principle that when the estate of 
the lessee is deterntined or forfeited, the 
estate of the under-lessee is also extinguish- 
ed and have no application to acase of 
surrender: Vide s.115 of the Transfer of 
Property Act and Great Western Railway 
Co. v. Smith (10). Both the lower Courts 
have concurrently found on the evidence 
that the surrender was fraudulent transac- 
tion besides being a voluntary act on the 
part of the 3rd defendant and that the 
lst defendant had notice of the mortgage 
in favour of the plaintiff. So faras the 
plaintiff is concerned, the interest of 3rd 
defendant must be deemed to continue. 
The decree of the lowet:*Courts are right 
and the Second Appeal, therefore, fails and 
is dismissed with costs one set. 

(Leave refused.) 

A. Appeal dismissed. 


(5) (1859) 6 O B (n.s) 798; 141 R 664 at p{669; 28 
L J Cr P 297; 5 Jur. (n. s) 1407; 7 W R611. 

(6) (1811) 14 East 234; 12 R R 507. 

7) 5 Maud 146. . 

8) (1859) 9 B&O 909; 4 M & R 661. 

9) 21 B 311, 

(10) (1876) 2 Oh D 235 at p. 252. 


_ PATNA HIGH COURT 
Civil Appeal No. 435 of 1933 
January 31, 1936 
Wort, J. 
NAGA RAIL AND OTAERRS—WEFENDANTS— 
APPELLANTS 
VETSUS 
BUCH RAI—PILAINTIFF—RESPONDENT 

Bihar Tenancy (Amendment) Act (VII of 1935), 
s. 26-N—Sale before 1923—Landlord’s consent, if 
presumed, even if purchaser is one of co-sharers—~ 
Landlord and tenant—Partition of landlord's interest 
—Whether affects rights against tenants—Bengal 
Tenancy Act (VIII of 1885), s. 22—Whether applies 
to case of transferable holding even with landlord's 
consent. 

Sale before 1923 is presumed to be with consent 
of landlord even if the purchaser is one of the co- 
sharer-landlords and he is in the position of a third 
paity purchaser of a holding or part of holding 
R. C. Mukherjee v. Ramratan Kuer (1), applied. 

Partition of landlord’s interest in a holding does 
not affect or increase rights against the tentants or 
their transferees. Suraj Deo Narayan Singh v. 
Pachh Narain Singh (2), followed. 

Section 22, Bengal Tenancy Act, applying obviously 
to the case of a transferable holding without the con- 
sent of the landlords, would also apply to those cases 
jn which the landlords had given their consent ; that 
is to say, the purchase by the co-sharer landlord of a 
holding of one of the tenants with the consent of his 
co-sharers would place the purchaser co-sharer land- 
lord in the position provided for by s. 22 (2), Bengal 
Tenancy Act. 

O. A. from the appellate decree of the 
Sub-Judge, Second Court, Chapra, dated 
January 13, 1933. 

Mr. Harnarain Prasad, for the Appel- 
lants. É 

Mr. Rajkishore Prasad, or the Respondent. 


Judgment.—This case creates some 
diffculty and involves a question under 
the Bihar Tenancy (Amendment) Act of 
1935. 1t is the defendant's appeal, and 
they with the plaintiff were co-sharers 
in a certain village of a plot numbered 
2312. On the finding of the Courts below 
this admittedly was the occupancy hold- 
ing of me Parma Lal. Parma Lal sold a 
portion of tLis holding in 1908 to the 
plaintiff and About 1928 there was deli- 
very of possession in a partition by which 
tke portion of holding which Parma Lal 
had sold to the plaintiff in 1908 fell to 
the paiti of the defendants. There was 
some dispute over possession as between 
the defendants and the plaintiff; pro- 
ceedings under s. 145, Criminal Procedure 
Code, were started; and by reason of the 
order made in those proceedings it has 
been found by the lower Courts that the 
plaintiff was dispossessed. I understand 
thak to mean (and indeed it is consonant 
with the decision of the Courts below) 
that in spife of the Sub-Divisional Magis- 
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trate holding that the defendants were 
in possession, in fact the plaintif has 
been in. possession of this plot since 1908 
the date of his purchase. Both the Courts 
below have considered this case from the 
point of view of the purchase by the plaint- 
iff in 1908. 

I was at first surprised to learn that 
certain other transactions were not taken 
into consideration, nor was the case made 
to depend upon them, but the explana- 
tion is simple. Between the purchase of 
1908 and the partition of 1928 the plaint- 
iff had entered into certain transactions 
which the Courts below have held showed 
his determination to keep possession of 
the land which he had purchased. By 
one of these transactions the plaintiff pur- 
ported to sell the property to one Sukh- 
lal Misser in 1916 and by another Sukh- 
lal Misser purported to sell the proper- 
ty back to the plaintiff in 1929. In the. 
meantime (that is between 1916 and 1928 
when the partition took plece) the revi- 
sional survey had recorded this land as 
the occupancy holding of Sukhlal Misser, 
the purchaser under the sale deed of 1916. 
Now it is clear from the judgments of the 
Courts below that these transactions between 
the plaintiff and Misser, and the Misser and 
plaintiff, were nothing more than fictitious 
transaction, the transaction of 1916 which pur- 
ported to convey title to Sukhlal Misser being 
nothing more than a benami transaction 
and the so-called sale of 1929 being no- 
thing more than a ladavi deed or deed of 
release. That is the reason why neither 
the parties in the Courts below nor the 
learned Judges who decided the case took 
into consideration these transactions of 
1916 and 1929, as the real title of the 
plaintiff was got by the purchase in 1908, 
Now, if the plaintiff got his title under the 
sale of 1908, the matter would be conclud- 
ed by s. 26-N of the Amending Act of 1935 
which provides: 

“Every person claiming an interest as landlord 
in any holding or portion thereof shall be deemed 
to have given his consent to every transfer of 
such holding or portion by sale, exchange, gift... 
made before the first day of January 1923,” 

The later s. 26-O provides for sales 
after January 1923 and before the date 
upon which the Act came into force. Ag 
this was a purchase before 1923, 5. 26-N 
is conclusive having regard to the decision 
of their Lordships of the Privy Council in 


K. C. Mukherjee v. Ramratan Kuer (1). 

(1) 17 P L T 25; 160 Ind. Cas 105; A IR 1936 p6 
49; (1936) O W N 69; 1936A LR 101: 8 RP 0142 
40.0 W N 263; (1936) M W N 35;2 B R 225; 10 MT 
J 105;62 O 17419: 43 L W 336 (P O). 
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Now does the fact that the purchaser 
under ihe sale of 1908 was a co-sharer land- 
lord make any difference ? The contention 
of the learned Advocate for the appellanis 
is that the batwara proceedings of 1928 
made this portion of the holding a sepa- 
rate holding, and the defendants would 
be entitled to joint possession with the 
plaintiff. That is to say, the land would be 
treated as bakasht land. But it must 
be remembered that the eniry in the 
Record of Rights was that the land was 
the occupancy holding of Sukhlal Misser, 
the purchaser from the plaintiffs in 1916. 
Eliminating the fact for the moment that 
the plaintiff was the purchaser in 1908, 
the question of whether the batwara pro- 
ceedings conferred any right on the defen- 
dants which they had not before is conclud- 
ed by the decision of this Court in Suraj 
Deo Narayan Singh v. Pachh Narain Singh 
(2). I believe there is a later decision, but 
the authority of the case to which I have 
referred has never been questioned nor 
has the decision been overruled, and there- 
fore it is binding upon me. That be- 
ing so, the batwara proceedings not 
having affected nor having increased the 
rights of the defendants, does it make any 
difference that the purchase was by the 
plaintiff co-sharer landlord in 1908? It is 
quite clear that in 1908 the co-sharer land- 
lords had no right to possession and that 
is edmitted as the purchase was only of 
apart of a holding. I have already stated 
and repeat that the decision reported in 
` Suraj Deo Narayan Singh v. Pachh Narain 
Singh (2) decides that the batwara proceed- 
ings in no way increases the right of the 
plaintiff. Nows. 22, Bengal Tenancy Act, 
has been held by the decision of this 
Court in Lachmi Narain Tewari v. Ram- 
saran Tewari (3) to apply in those cases in 
which the holding so purchased wes trans- 
ferable. But there is no decision and I 
imagine there could hardly be any decision 
to the effect that s. 22, Bengal Tenancy 
Act, does not apply to a case in which the 
landlords had given their consent, in other 
words, s. 22 applying obviously to the 
case of a transferable holding without the 
consent of the landlords, would also ap- 
ply to those cases in which the lendlords 
had given their censent; that is to say, 
the purchase by the co-sharer landlord of 
a holding, of one of the tenants with the 


_ (2) 2 PLI 295; 39 Ind. Cas, $8; A I R1917 Pat. 
635:1 P LW 443. 

(3) 8 Pat. 650; 118 Ind. Cas. 199; A I R1929 Pat, 
185; 10 P L T 204; Ind, Rul. (1929) Pat, 481. 
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consent of his co-sharers would place the 
purchaser co-sharer landlord in the position 
provided for by s. 22 (2), Bengal Tenancy 
Act. Now that brings me to s. 26-N, 
Amending Act. This was a purchase I re- 
peat in 1908. Itis a purchase by a co- 
sharer landlord; and if I am right in 
holding and I think it is impossible to 
hold otherwise, that s.22 as it stood be- 
fore the amendment would apply to a case 
where the co-sharer landlord had given his 
consent, then under s. 26-N the consent is 
deemed to have been given. Therefore the 
Plaintiff found himself in the position of a 
third party purchaser of a holding or part 
of a holding in which the landlords had given 
their consent to transfer. For those rea- 
sons, in my judgment, the appeal fails and 
must be dismissed with costs. There will be 
leave to appeal under the Letters Patent. 
D. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 899 of 1932 
October 18, 1935 
MADHAVAN Nair, J. 
S. M. MUTHURANGA OCHETTI 
~—DEFENDANT—APPRLLANT 
VeTSUS 
Minor LAKSHMIPATHT NAIDU 
AND OTABRS-—-PLAINTIFIS AND DEFENDANTS 
— RRePONDENTS 

Hindu Law—Alienation by father—Desree against 
fctrer—Subsequent suit by minor sons to set aside 
the alienation—Decree against father, whether ope- 
rcts'as res judicata—Civil Procedure Code (Aci V of 
1903), s.11—Second Appeal—Findirg not based on 
cases of respective parties—-Whether c:n be accepted 
in Second Appeal, 

In a suit by minor sors to set aside an aliena- 
tion by their father on th: ground that the aliena: 
tion is not binding on them, a decree ubtained by 
the alienee against the father would not operate as 
res judicata. Lingangowda Doi v. Basangowda 
Bistangowd1 Pati! (1), Maha Prasad v. Nagesher 
Sahat (2), Sheo Shankar Ram v. Gaddo Kunwar (3), 
Madhusudan Pandurang v. Bhagwan Atmaram (4) 
and Ramakrishna v Vinayak Narayan (5), distin- 
guished, 

A finding not based on the cases of the respective 
parties cannot be accepted in second appeal. 

B.O. A. against the decree of the 
Court of the Subordinate Judge of Chingle- 
put dated March 14, 1932, in A. 5. No. 
6lof 1931 (A. S.No. 36 of 1931, on the 
file of the District Court, Chingleput, prefer- 
red against the decreee of the Court of 
the District Munsif of Madurantakam at 
Chingleput dated July 7, 1930, in O. $. 
No. 238 of 1929, (O. P. No. 6 of 1929}, 

Messrs. T. M. Krishnaswami Iyer and 
E. Doraiswami Iyer, for the Appellant. . 
Mr. V. K. John, for the Respondents. . 
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. Judgment.—The 7th defendantis the 
appellent. The suit out of which this 
second appeal arises was instituted by the 
dlaintiffs for a partition of the suit pro- 
erties after setting aside some elienations. 
Che plaintifis’ right to the partition of the B 
schedule properties is not in question in this 
second appeal. The alienation wiich is in 
juestion relates to properties covered by Ex. 
E, a mortgage executed by the plaintiff's 
srandfather in favour of the 7th defendant. 
The relationship between the parties is 
shown in the genealogical tree printed at 
age 8 of the pleadings). 

The plaintiffs are minors. Their grand- 
father Ethirajulu Naidu, who executed the 
suit document Ex. E, died in 1926. The 
ist, 2nd, 3rd and 4th defendants are his sons. 
Che 4th defendant was a minor at the time 
xf the execution of the document. The 
Krst three defendants attesied the document. 
Khe document was attested on behelf cf 
he 4th defendant by Ethirajulu himself. 
he first three plaintiffs are the sons of 
he 1st defendant the elder son of Ethirajulu 
«nd the 4th plaintif isthe son of the 3rd 
lefendant. The 7th defendant brought a 
suit cn Ex. E against the four defendants 
he sons of Ethirajulu, Ethirajulu having 
lied in the meentime, and obteined a dec- 
‘ee, The decree had not been executed. 
n the present suit the mincr question 
he validity of the document and the bind- 
ng nature of the transaction. The case of 
he plaintiffsis clearly set forth in pare. 
.2 of the plaint. The gist of it is that 
he debt was not incurred for any family 
rade, that it was incurred for discharg- 
ng the debts of Thamba Naidu the 2nd 
defendant and that it was notfor any 
recessary purpose. This case was met by 
he contesting defendanis in para. 13 of 
he written statement. They stated therein: 
“The mortgage bond referred to in para. 
.2 of the plaint was executed by Ethbi- 
‘ajulu Naidu for discharging antecedent 
lebt incurred in the course of the family 
rade and for necessary family purposes.” 
tis a perfectly valid and bona fide trans- 
aclion fully supported by consideration 
Minding upon all the members of the 
‘amily. As a matter of fact all the 
Kefendants Nos. 1 to 4have attested the deed 
n token of their acknowledgment of the 
validity of the mortgage bond and their 
iability thereunder. They concluded the 
varagraph by saying thet the present suit 
s barred by res judicata as a result 
£ the “decision in O, 8. No. 25 of 
927, ° as 
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On the above material allegations issues 
Nos. 3 and 4 were framed for decision. 
Issue No. 3: 

“Are the mortgages and decress obtained on them 
not valid and not binding on plaintiffs? Were 
they got fraudulently ?” 

Issue No. 4: 

“Are the plaintiğs debarred by res judicata 
from contesting the decree in O. 8, No. 25 of 1927, 
of Sub-Court, Chingleput ?” 

On Issue No. 4 the Disirict Munsif held that 
the suit was not barred by res judicata. 
We found issue No. 3in favour of the Tih 
defendant, his finding being that money 
was received by Ethirajulu under Ex. E 
and that it wes used for payment ofan- 
tecedent debts of the family. His ecnclu- 
sion afler examining the evidence is stated 
in para. 12 ofhis judgment. In the re- 
sult the alienation was not set aside by the 
District Munsif. The matter was taken 
on appeal by the plaintiffs. In the Ap- 
pellate Court the learned Subordinate 
Judge recorded findings on both the points 
in favour of tke plaintiffs and set aside the 
decision of the District Munsif. 

Mr. Krishnaswemy Iyer on behalf of 
the eppellant has raised two contentions: 
(1) Th.tthe lower Court should h:ve 
held that the plaintiffs’ suit is barred by 
res judicaia by force ofthe decision in 
0. S. No, 25 of 1927; and (2) that the 
finding of the lower Appellute Court on 
the binding nature of the mortgage should 


_not be accepted, as that finding has been 


given on a new case for the first time 
raised in the Appellate Court, a case not 
raised either inthe pleadings or in the 
grounds of appeal by the respondents. 
I shall now proceed to discuss these points 
separately. 


Point No. 1:—This relatesto the deci- 
sion in 0.8. No. 25 of 1927. The argu- 
ment thatthe decisionis res judicata is 
based upon a series of decisions, namely, 
Linghangowda Dod v. Basangowda Bisten- 
gowda Patil (1), Maha Prasad v. Nagesher 
Sahai (2), Sheo Shankar Ram v. Gaddo 
Kunwar (3), Madhusudan Pandurang v, 


(1) 51 B 450; 52M LJ 472; AIR 1927 P C E6; 25 4 
L J 319; 4 O W N 424; (1927) M W N 352: 31 OW NÑ 
570; 29 Bem. L R Sle; 25 L W 789; 45 O LJ 501; 8 
PLT 462; (P.O). 

(2) 47 A 883: 91 Ind. Cas, 370,3 OW NI: AIR 
1925 PO 272; LR6 A P 6 195; 280 0359; 4A LJ 
1; 43 O L J 51; (1926) M W N 83; 50M LJ 18; 130 L 
J19; 521A 398; 300 W N 626; 28 Bom, LR 1110 

we 


(3) 36 A 383; 24 Ind. Cas, 504; 180 W N 968; 16 M 
LT 175; (914) M W N 593; 1 L W 645; 20 0 LJ 
282; PAIN 1073; 16 Bom. L R 810; 41 I A 216 

ae Moly i A 
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Bhagwan Aimaram (4) and Ramakrishna 
v. Vinayak Narayan (5). All these cases 
are distinguishable. No doubt, in all these 
cases, the suits were brougnt by the 
minors, but in the first three cases Linghan- 
gowda Dod v. Basangowda Bistengowda 
Patil (1), Maha Prasad v. Nageshar 
Sahai (2) and Sheo Shankar Ram v. Gaddo 
Kunwar (3) the question at issue was not 
whether the alienation made by the father 
was valid or not. The previous decision 
in those cases sought to be construed as 
constituting res judicata was conducted by 
the father against third parties and no 
question of any alienation arose 10 the 
subsequent suit. It was held that the 
decisions would constitute res judicata 
because the interests of the family were 
sufficiently represented by the father in 
the previous suit. This line of decisions 
“cannot apply to the present case where 
what is questioned in the subsequent suit 
is an alienation by the father himself. If 
it is to be held that ‘he a a in a suit 
brought against the father 18 res Juczcaia 
in a ake quent suit, then it must be held 
that the minors have no right to institute 
a suit at all questioning the alienation 
made bythe father. But that clearly is 
not the law. Thetwo last mentioned 
cases quoted may perhaps at first sight 
appear to be in favour of the contention 
raised by the appellant. But on examina- 
tion it will be found that these cases are 
also inapplicable. In Madhusudan Pandu- 
rang v. Bhagwan Atmaram (4) the learned 
Judge pointed out that the question whe- 
ther the previous decision is not binding 
on the minor sons is hardly a question 
of res judicata. The only question was 
whether that decision would be binding. 
The principle of the decision appears at 


page 452*. Inthe last paragraph it is 
pointed out that the debt in the case 1s an 
antecedent debt. The learned Judge 
Bays: ` 


“The gi in the present caso being to 
dk a ann eta debt, will bind the estate.” 
Tf the transaction was entered into tor 
the purposeof discharging an antecedent 
debt, the decision would be binding and 
no question of res judicata does arise be- 
cause under the Hindu Law the transac- 
tion to pay off an antecedent debt is 
binding on the sons. “The decision 
therefore is not an ae in supp et 
he previous decision in thi 
wee as! Tad Oas, 186; 31 Bom. L R 395; 
AJ R1929 Bom. 213; lnd, Rul, 1929 Bom. 484. 
(5) 34 B 354; 5 Ind. Oas. 967; 14 Bom. L R 219. 
*Pago of 58 Beja) 
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case should be construed to be res judicata. 
In Ramakrishna v.. Vinayak Narayan (5) 
the facts show thatthe properties were 
sold and were purchased in execution of 
the decree in the previous suit. This 
circumstance ® distinguishes the case from 
one in which the property had not been 
sosold. Kunjan Chetty v. Sidda Pillai (6), 
another decision cited, is also nota case 
where the alienation of the father was 
called into question by the minor sons. 
For these reasons I agree with the lower 
Courts that the previous decision in O. 5. 
No. 25 of 1927 is not res judicatain the 
present case. 

The next point relates to the finding 
recorded by the lower Courton the ques- 
tion whether the. mortgage debt can be 
said to be binding on the plaintiffs. The 
learned Judge has come to the conclusion 
that the District Munsif threw the burden 
wrongly on the plaintiffs. Strictly . speak- 
ing, asa matter of law his view is 
right but it is not necessary to discuss 
this question further because it is agreed 
that having regard tothe fact that both 
the parties have given evidence in the case, 
the question of onus of proof does not 
arise at all. The only question is what 
should bethe finding on the evidence 
adduced: by the parties. The learned 
Judge’s finding is given in para.3 (b) of 
his judgment at page 6. After adverting 
mainly to the evidence given by the 5th 
defendant in a previous litigation filed as 
evidence in this case, he says: 

“It may be that after Ex. E was executed with 
intent to raise Rs. 4,000 to pay off grocery trade, 
debt, 5th defendant pressed Ayalu for money and 
in order to oblige Ayalu, Ethiraja had untertaken 
to pay to the 5th defendant Rs. 4,750 on Ayalu’s 
behalf and that for that Rs. 4,000 in it, he re- 
quested the 5th defendant to accept the mortgage 
in Ex, E. If the amount in Ex. Ehad been used 
by Ethiraja for such a purpose, it would certainly 
not bind the plaintiffs’ share in the mortgaged 
properties in Ex, B.” 

This shows that in his opinion that 
money raised under Ex. H was used fora 
purpose totally different from the pur- 
pose mentioned ‘in the plaint. This is not 
the case of any of the parties. That the 
money was used for the purpose of pay- 
ing off the liability of Ayalu was never rais- 
ed inthe plaint. I have already quoted 
para. 12 wherein the reasons for calling 
into question the alienation are mention- 
ed by the plaintiffs. Of course the case 
raised in the lower Court’s judgment was 
not raised in the previous suit at all. The 
matter becomes very clear when. we 


6) 29M 461, ; 9 


4 


` the lower Court for a fresh finding. 
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examine the gibund8of appeal putin by 
the plaintiffs in the lower Appellate Court. 
There alsoit isnot stated that the money 
raised under Ex. E was used for the 
purpose for which the learnell Judge says 
it must have been used. In these circum- 
stances, itis surprising thatthe learned 
Judge allowed the question to be raised and 
persuaded himself to set aside the finding 
of the District Munsif holding that the 
money was used for meeting the liability 
of Ayalu. It is contended with a great 
deal of force by the learned Advccate for 
the appellant that the finding is perverse. 
A finding not based upon the cases of the 
respective parties certainly cannot be ac- 
cepted in second appeal. 

The only question is what should be 
done in the circumstances, whether I should 
find for myself on the evidence whether 
the transaction is binding on the plaintiffs 
or whether the case should be remitted to 
All 
the materials necessary to arrive at a find- 
ing are not beforeme and sothe proper 
course would be to send the case tothe 
lower Court tosubmit a revised finding 
on issue No.3. The finding of the lower 
Court on that issue is set aside. The re- 
vised finding isto be submitted .on the 
evidence on record within 6 weeks after re- 
ceipt of this order. 10 days for objec- 
tions. 

The memorandum of objection is not 
pressed and is ‘dismissed. No costs. . The 
respondents will have to pay the court-fee 
on the memorandum of objections. 

In pursuance ‘of the above order of 
the High Court, the Subordinate Judge of 
Ohingleput submitted the following re- 
vised. 

Finding.—I find that the transaction of 
mortgage Ex. E was executed by the mana- 
ger of the family with the assent of all 
his adult sons at the time and Rs. 4,000 
taken from mortgagee to discharge antece- 


dent debts. The transaction was absolute- 


ly fair and above board. 

On the issue remitted, my finding of 
fact is that the mortgage, Ex. E, and the 
decree (Ex. K) obtained on it are valid and 
bindthe plaintifs and they were obtained 
fairly and no taint of fraud attaches to 
them. 

_ This second appeal coming on final hear- 
ing the Court delivered the following 

JdJudgment.—The finding is accepted. 
The result is that the lower Court's decree is 
set aside with respect to the 5-16th share 
of the property “covered by Ex. H, claimed 
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by the 7th defendant inthe second appeal. 
In other respects the lower Court's decree 
will stand. The second appeal is allowed 


with costs. The contesling respondents 
will pay the costs. 
A. Decree set aside. 





PATNA HIGH COURT 
Civil Appeal No. 387 of 1933 
January 23, 1936 
Wort, J. 
MUKHRAM MAHTO AND OTAERS— 
PLAINTIFSS--APPELLANTS 
versus 
KESHO PRASAD SINGH BAHADUR— 
DEFENDANT—RESPONDENT 
Landlord and tenant—Decree for rent—HExecution 
Execution against rent paying property, if obliga- 
tory~Bengal Tenancy Act, if applicable—Cuvil Pro- 
cedure Code (Act V of 1903), O. L, r. 8—Suit for dec- 
ree against Hindu joint family—Plaintiff, if must 
state that he is suing defendant as karta—Suit 
against karta without mentioning other members— 
Members not joined—Decree, if can be set aside— 
Question whether decree binds joint family, if can 
be raised by members—Hindu Law—Joint family— 
Execution. 
There is no obligation on the landlord to exe- 
cute a rent decree against the rent-paying proper- 
ties and not against other properties belonging to 
the judgment-debtor. He may, if hs thinks fit, 
proceed to execute against other pioperties, and, 
if he does, he will not have the advantage of the pro- 
visions of the Bengal Tenancy Act, with regard to 
a rent decree and will be thrown back into the 
„ Position of having the money decree ` in execution 
“ of which he can sell the property of the joint family 
dnly in those circumstances under which a joint 
family property would be liable. . 

It is quite unnecessaiy for a plaintiff, in an 
action in which he wishes to obtain a decree bind- 
ing upon the joint family property, to stite in 
his pleadings that he is suing th: defendant as 
the karta of the family. It is perhaps better if he 
does so but it is not necessary. If the plaintiif sues 
the karta of the family without mentioning ths 
other members of the family and without juining 
them as parties to the suit, the position is this: 
that he may obtain a decree which decree is not 
liable to be set aside merely because the other 
members of the family were not joined. But, in 
these circumstances they (the other members) are 
entitled to have an opportunity in a suit of their 
own to raisethe question of whether the decree 
and its execution binds the joint family property 
and that decision would depend upon the ordinary 
considerations of Hindu Law. But the mere omis- 
sion to state that the defendant. is sued as the 
karta of the family is not conclusive, The inten- 
tion must be gathered from the plaint and ths sub. 
sequent proceedings. 


C. A. from the appellate decree of the 
District Judge, Shahabad, dated Decem- 
ber 23, 1932. 

Messrs. Harians Kumar and Mahabiy 
Prasad, for the Appellants, 
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Mr. Rajeshwari Prasad, for the Respon- 
dent. 
Judgment.— This eppeal raises.a ques- 
tion which presents no difficully so far ¿s 
the question of law is concerned, but 
difficulty so far as the facts of the case are 
concerned. It is not the business of this 
Court toconsider questions of fact. But 
the difficulty in the case, to be more parti- 
cular, arises out of the form in which the 
plaintiffs claimed their relief. Having regard 
to the decisions of the Courts below in the 
principal questions of fact it is clear now 
that the plaintiffs asked too much. They 
contended that the whole of the decree was 
fraudulent, all processes were suppressed 
and the usual allegations in that regard ; 
but the Courts belcw have declined to 
accept the plaintifi's version of that mat- 
ter. That being so it is quite clear that the 
Plaintiffs were not entitled toa declaration 
of that the decree was a nullity and that 
the execulion was a nullity. At most the 
plaintiffs would be entitled to a declaration 
thatthe right, title and inlerest only of 
Ramdahin passed and not the interest in the 
joint family property. 


A certain amount of confusion has arisen 
by reason of the argument which, as 
understand it, was to the effect that as it wes 
a rent decree the plaintiffs were bound to 
execute itagainst the rent-paying property 
and not against the other properties against 
which execution hasissued. There is no 
obligation on the landlord to do that he may 
‘for reasons best known to himself proceed 
to execute against other properties, and, 
if he did, he would nct have the advantage 
of the provisions of the Bengal Tenancy 
Act with regard toa rent decree and would 
be thrown back into the position of having 
ihe money decree in execution of which 
he could sell the property of the joint fami- 
ly only in those circumstances under which 
a joint family property would be liable. 
I would have no hesitation in coming to 
the conclusion in this case that the plain- 
tiffs’ case failed but for one point. Where- 
as the Appellate Court has dealt primarily 
and almost exclusively with the question of 
whether the proceedings were fraudulent, the 
trial Court under issue No. 9 dealt to some 
extent with the question of whether the 
decree bound the joint family property. It 
is withregard tothe finding of the trial 
Court on issue No. 9 that it seems to me the 
only difficulty in the case arises. * The trial 


Judge observed : 
“Iş will not do for defendant to urge. that Ram- 
dahin being the malik the decree is binding against 
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all the members because Ramdahin- was not sued 
as such.” i 

If the learned Munsif meant that Ram- 


.dahin wes sued in this personal capacity 


and not in the gepecity of karta of the 
joint family, then of course the matter is 
concluded in favour ofthe plaintiffs. But 
there seems a pcssibility at any rate of the 
learned Judge misunderstanding the posi- 
tion, ‘end that whet he meant was merely 
that Ramdahin wes not sued as karta of 
the femily. Now the position is this. It is 
quite unnecessary for a plaintiff, in an ac 
tion in which he wishes to obtain a de- 
cree binding upon the joint family preper- 
ty, to statein his pleadings that ke is 
suing the defendant es the karta, of the 
family. It is perhaps belter if he did so 
but it is not necessary, 4s I have said. Now 
if the plaintiff sues the karia of the family 
without menticning the other members of 
the famiiy and without joining them es 
parties to the suit, the position is this : that 
he mey obtain a decree which decrees is 
nol liable to be setsside merely because 
the other members of the family were not 
joined. But, as their Lordships of the Privy 
Council have pointed out, in those circum- 
stances they (the other members) are entill- 
ed to have an opportunity ina suit of their 
cwn toraise the question of whether the 
decree and iis execution binds the joint 
femily property end that decision would 
depend upon ihe ordinary considerations 
of.Hindu Law which are well-known. Now, 
coming back tothe case in hand, as the 
learned Judge of the trial Court has stated 
that Ramdehin was not sued as the karta 
of the family, I think the appellants should 
have tke opportunity of obtaining a 
decision on that question by the Appellate 
Court. 


It must be pointed out that the point is 
not what Ramdahin was described as, but 
whether itis clear from the pleadings that 
he was sued merely in his personal capa- 
city. Ifthelearned Judge comes 10 ihe 
conclusion that Ramdahin was sued in his 
personal capacity, ihe matter will be con- 
cluded in favour of the plaintiffs and the 
decree and the subsequent execution shall 
not bind the joint family property. But 
the mere cmission to state that Ramdahin 
was sued £s the karta of the family is not 
conclusive. The intention must be gather- 
ed fromthe plaint and the subsequent 
proceedings and if itis shown that Ram- 
dahin was sued es the karta of the family, 
and, s obviously a decree for payment of 
rent is a necessity, the property of thd 
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family and of the appellants would 
be involved in such a decree and ils 
execution. 


The matter will be remanded for the 
learned Judge to come to a definite conclu- 
sion as to whether the plaintiffs intended to 
sue Ramdahin as thekarta of the family. 
If the finding is in the affirmative, then the 
plaintiffs’ suit fails, ifin the negative, the 
plaintiffs would be entitled to a declaration 
that the decree and the execution bound the 
interest of Ramadhin only and. not of the 
plaintiif-appellants. The pleint and the re- 
cord of the rent suit will be produced before 
the learned Judge in the Court below. I 
have considered the matter carefully and 
have come to the conclusion that, having 
regard tothe very loose manner in 
which the plaintiffs framed their suit, and 
the fact that they were obviously asking 
what in the circumstances of the case has 
proved to be too much, the-appellants should 
have no costs of this appeal. The remand 
to the learned Judge is for the determina- 
tion of the case finally and the case will not 
be remitted to this Court. 


Case remanded. 
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Second Civil Appeal No. 233 of 1933 . 
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VETSUS 
GAJANANRAO AND ofuges-—Derendants 


—ResPoNnpENTs 

Gifit—Transfer of house worth more than Rs. 109 
in (leu of dower, to wife—Deed unregistered—Deed, 
whether can pass title—Wife living in house since. 
the transfer, along with husband—Possession not 
shown adverse to him~—Transfer of Property Act 
(IV of 1882), s. 53-A, whether applies. 

A gift by an unregistered deed cf immovable 
property worth more than Rs. 100 toa wife in satis- 
faction of her dower is amenable tothe provisions 
of the Transfer of Property Act, and the deed does 
not operate to pass a title to the wife. Fahmid-ur- 
nisa v. Hiralal (1), followed 

Where she claims that she has been in continuous 
possession of the house in pursuance of this deed since 
1886, and is, therefore, entitled to uss it as evidence 
in support of her claim under s. 53-A of the Transfer 
of Property Act, and th2re isno evidence that shs 
has been in posssssion adverse toher husband con- 
sequent on the sala deed of 1886, and ths husband 
and wife had lived togethsr in this house sincs 
that date, 
it under the provisions of s. 53-A, 
of Property Act can arises. 

S.C. A. against the decree passed by tha. 
Additional District Judge, Saugor, in Civil 


162—111 & 112 


no reference tothe question of retaining 
of the Transfer 
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Appeal No. 71 of 1932, dated February 28, 
1933, arismg out of the decision in Civil 
Suit No. 436 of 1931 in the Court of the Sub- 
Judge, Second Class, Saugor, dated June 27, 
1932. 

~ Mr. M. Y. Shareef, for the Appellant. 

- Mr. M. B. Kinkheds, R.B., for the Ras-- 
pondents. . 

Judgment.—The three respondents sued 
the husband of the plaintiff on the basis of 
a mortgage-deed executed by him in the 
year 1911. The mortgage ineluded the 
house whichis the subject of the present. 
dispute. In that suit Zainab Bi, the present 
appellant, claimed paramount title and so 
she was dismissed from the suit. She 
then brought a suit fora declaration-that 
the morigage-decree was not binding on the 
house to which she claimed exclusive title. 
The suit was dismissed, as was her firs 
appeal, and she hasnow preferred a second 
appeal. 

Her claim is based on a deed of the 
year 1886 by which she claims that the 
house was transferred to her in satisfaction 
of her dower. This deed is unregistered, 
and as held by Koival, A. J. C. in Fahmid- 
un-nisa v. Hiralal (1) following decisions in 
other High Courts and by myself in Second 
Appeal No. 230 of 1933, dated July 27, 1935, 
Mainabai v. Mahadeo and others, a gift of 
this nature is amenableto the provisions of 
the Transfer of Property Act. It, therefore, 
follows that as the property in suit was im- 
movable property of a value exceeding 
Rs, 100. and as the sale-deed was not re- 
gistered, it could not operate to pass a title 
to the appellant. She claims, however, that 
she has been in continuous possession of the 
house in pursuance of this deed since 1886 
and is, therefore, entitled to use ib as 
evidence in support of her claim under 
s. 53-4 of the ‘ransfer of Property Act. 
There isnoevidence that she has been in 
possession adverse to her hushand conse- 
quent on the sale-deed of 1886. The 
husband and wife had lived together in this 
house since that date and had the deed of 
1886 not been executed, they would have 
lived there in exactly the same way, as.a 
wife living with her husband. Atno time 
has she asserted any adverse title and 
although the house was released on her 
pelition in insolvency proceedings against 
her husband in the year 1915, the present 
respondents were not. & party to these 
proceedings, and the record shows that the 
house was released by the Receiver on her 

G) 178 LR 103;64 Ind. Cas. 126; A I R 1921 Nag, 
B4, 
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epplication as none of tLe creditors attended 
to oppose it. This fact is quite insufficient 
to show that she had asserted a hostile title 
and is „un no way incompatible with the 
supposition that she was acting under her 
husband s instructions. Had she really con- 
sidered the house as her own, she would 
have taken steps after these proceedings 
to have it entered in her name in the 
Municipal record. | have no doubt that 
when this document was executed in the 
year 1886, no possession was given to the 
wife and no pessession was intended to be 
Siven tothe wife and no reference to the 
Question of retaining it under the provi- 
Sions of s. 53-A of the Transfer of Property 
Act can arise. I haveno doubt that the 
document was executed by tke husband 
with a view to shield the house in case of 
his being in embarassed circumstances in 
the future and that it deliberately remained 
unregistered so that he might not be 
debarred from mortgaging it should the 
necessity for doing so arise, The appli- 
cant has neither title nor possession adverse 
< to her husband, and the appeal fails and is 
dismissed with costs. 


D. Appeal dismissed. 
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MADRAS HIGH COURT 
Referred Case No. 5 of 1934 
November 21, 1935 
f Beasley, O, J. AND BTODART, J. 
Messrs. FRASER AND ROSS— APPELLANTS 
= f versus f 
„Tun CORPORATION or MADRAS-- 
. RESPONDENT 
Madras City Municipal Act (IV of 1919), Seh. IV, 
r. 1?—Receiver carrying on business as such 
whether personally liable for profession tax. 
Where a fiim of chartered ‘accountants were 


appointed Receivers of an estate which carried on 
a business in Madras: 

Held, that the firm were not liable to pay pro- 
fession tax in respect of the income of the busi- 
ness Out of their own income, Jf the business was 
earning a profit, profession tax should be levied 


upon it andthe firm would be liable for such pro- > 


fession tax only out of the profits of 
received and to be icceived by them 
vers, 


Referred case stated under r. 17, Sch. IV, 
of the: Madras City Municipal Act IV of 
1919 by the Chief Judge of the Court of 
Small Causes, Madras, in his letter No. 439 
of 1934 dated February 15, 1934, in M. T. 
Appeal No. 1 of 1933, In the matter of the 
Madras City Municipal Act, 1919; and in re 
assessment to profession tax. 

Mr. 0. T. G. Nambiar (with him Messrs, 
King and Partridge), for the Appellants. 


the cstate 
as Recei- 
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Mr. K. S. Krishnaswamy Ayyangar, fo" 
Mr. S. Rajamanickam, ior the Respondent. 

Beasley, C. J—The answer to the refer- 
rence before us which is made by the learn- 
ed Ohief Judge of the Court of Small Gauses 
is that Messrs. Fraser and Ross cannot 
themseives be made liable to pay the pio- 
fession tax outof their own income. They 
ave chartered accountants, and as chartered 
accountants, have been duly charged with 
profession tax on their income and at its 
highest rate. It is in the course of ihe 
exercise of ihe profession of chartered 
accountants that they are carrying on as 
Receivers appointed by this High Court the 
affairs of the Nedar estate and this arrack 
business on its behalf in Madras. The re- 
muneration which they receive as Receiveis 
in respect of this estate and of this business 
forms part of their total income upon which 
profession tax has already been paid. 
Clearly they are not liable to pay any fur- 
ther profession tax themselves out of their 
income; but if this business is earning a 
profit profession tex upon it can and should 
be levied. Who is to be responsible for its 
collection and payment to the Corporation ? 
Equally clearly the Receivers from out of 
the profits of the estate received and to be 
received by them. The reference is answer- 
ed accordingly. 

The case is sent back to the Court of 
Small Causes to be disposed of under s. 18 
Sch. IV of the City Municipal Act (IV of 
1919.) 

A. Answer accordingly. 


LAHORE HIGH COURT 

First’ Civil Appeal No. 12 of 1934 

December 17, 1934 

Tex CHAND AND ABDUL RASHID, JJ. 
PREM DAS-RADHA KISHEN (Suop) 
AND OTHERS—PLATNTIFFS—A PPELLANTS 

VETSUS 
MOHAMMAD HASSAN KHAN AND ANOTHER 
— DEFENDANTS—RESPONDENTS 

Accounts—Settled accounts, if and when can be 
re-opened—Contract—Novation—Pro-note and sub-- 
sequent bond with condition  precedent—Condition 
not fulfilled—Suit on pro-note—Maintainability— 
Decree—Inetalment decree—Amount of instalments 
and period—Discretion of Court to be exercised 
within bounds. 

Where accounts have been settled and agree 
upon between two parties and one party has pro- 
mised tə pay, a suit can be filed. on that promise. 
A settled account gives rise to a cause of action 
and the plaintiff need not prove that the balance 
found was correct, provided it was accepted as cor- 
rect by the defendant. A settled aceount cannot bb- 
re-opened except on_specific allegations of fraud or 
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mistake. Consequently, the debtor cannot be allow- 
ed to re-open a settled accountand to defeat ths 
claim of the creditor based on a pro-note by con- 
tending that certain account books relating to a 


particular period have not been produced in Court ` 


Mg ChitU v. Mg Pya (4) and Sub&v. Shahab Din, - 
(5), relied on. 

Where after executing a pro-note in favour of the 
creditors the debtors execute a bond for the same 
consideration, but with a condition precedent to 
the validity ofthe bond and this is not fulfilled, 
there is no novation of the contract and the suit 
on the pro-note is maintainable. Ramasami v. 
Kattayya (1), followed. 

Where the Couit directs a decree tobe paid by 
instalments, the amount of the instalments and ths 
period fortheir payment is a mattsr for the dis- 
cretion of the Court; but it is a discretion which 
is to be exercised within bounds and not in a 
manner so as to constitute a virtual denial of the 
plaintifi’s rights. If, therefore, the debtors want 
instalments to be fixed, they should place some 
evidence onthe record to show thair inability to 
pay ina lumpsum. In ths absence of such evi- 
dence, the Court is not entitled to presume that 
the defendants are unable to pay the amount due 
to the plaintiffs in a lump sum. Reoti Prasad v. 
Kunji Lal (6), relied on. 

F. . from the decree of the Dis- 
trict Judge, Dera Ghazi Khan, dated 
August 31, 1933. 

Messrs. J. N. Aggarwal and Asa Ram Ag- 
garwal, for the Appellants. i 

Messrs. Badri Das, Ishwar Chandar and 
J. L. Kapur, for ihe Respondents. 


Abdul Rashid, J.—This appeal arises 
out of an action brought by the Pirm 
Prem Das-Radha Kishen against Khan 
Bahadur Sardar Mohammad Hassan Khan 
(defendant No. 1) and Khan Bahadur Sardar 
Ghulam Haidar Khan (defendant No. 2) for 
recovery of Rs. 17,792-10-6 on the basis of 
of a pro-note dated April 20, 1929, execut- 
ed by the defendants in favour of the 
plaintifis. Defendant No. 2 is the nephew 
of defendant No. 1 and both of them belong 
to the family of Gurchani Chiefs. Jallab 
Khan, the grandfather of defendant No. 2, 
who was the first Tummandar, died in 
1917. Thereafter defendant No. 2 be- 
came the Tummadar, but from 1917 to 
1931 defendant No. 1 was acting as the 
Sarbrah Tummandar on behalf of his 
nephew. According to the plaint the deal- 
ings between the parties started in the 
year 1919. Prior to this, Lashkar Khan, 
the father of defendant No, 2, and Jallab 
Khan, his grandfather, had dealings with 
the plaintiffs. From the year 1919 to 1931 
the defendants struck balances in the books 
of the plaintiffs and also executed several 
rugqas and pro-notes in their favour. The 
last "pro-note was executed on April 20, 
1929, and: fowns the basis of the presens 
suit. On June 25, 1931, defendant No. 1, 
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for himself and.as zimmewar of defendant 
No. 2, executed a bond in favour of the 
plaintifs whereby the entire amount due 
by the defendant was made payable by 
means cf annual instalments of Rs. 500 
each. The allegations of the plaintifis 
were that defendant No. 1 had promised 
that he would get the signature of defen- 


‘dant No. 2 affixed to the aforesaid bond, 


and that it was distinctly understood that 
the parties would be bound by the terms 
of the bond only if defendant No. 2 
agreed to abide by them; that defend- 
ant No. 2 refused to sign the bond, and 
that therefore the plaintiffs were entitled 
to institute the present suit on the basis 
of the pro-note, dated April 20, 1929. 

Defendant No. 1 pleaded, inter alia, 
that the pro-note, dated April 20, 1929, 
(Ex. P-2) had been superseded by the 
bond, dated June 25, 1931 (Ex. P-1); that 
‘there was no agreement on his part that 
he would get the signature of defendant 
No. 2 affixed to the said bond and that he 
was, therefore, liable for payment of the 
debt due from him according to the in- 
stalments fixed under the bond. It was 
further pleaded that at the time of the 
execution of the bond, the plaintiffs 
had absolved defendant No. 2 from all 
liability and that the suit was liable to 
dismissal as it had been instituted before 
the first instalment had fallen due in due 
accordance with the terms of the bond. 
It was also stated in the written state- 
ment that the defendants had signed the 
balances without fully understanding the 
accounts and that the amount mentioned 
in the pro-note was not really due tothe 
plaintiffs. Defendant No. 2 pleaded that 
the plaintiffs had got a bond executed 
by defendant No. 1 in respect of the debt 
in dispute and had absolved him from 
all liability, that no suit was maintainable 
on the original pro-note and that the ac- 
ceptance of the bond by the plaintiffs 
from defendant No. 1 had tle effect of 
discharging defendant No. 2 from all 
liability. On these pleadings, the, trial 
Court framed the following issues: 

(1) Is the suit premature against defenda 
ant No. 1? (2) Can the plaintiffs sue the 
defendants on the basis of the pro-note 
(Ex. P-2) da'ed April 20, 1929? (3) If so, 
was defendant No. 2 discharged and is he 
not liable? (4) Are the pro-note (Ex. P-2} 
and the bond (Ex. P-1) without considera- 
tion? (5) Isthe plaintiff entitled to any 
interest and compound interest? (6) Are 
the defendants entitled to instalments ? 


884° 

The learned Judge of the Court -below 
was of the opinion that “strictly speak- 
ing” the suit against defendant No. 1 was 
premature, but that he was prepared to take 
an equitable view and would decide the case 
on the merits and not dismiss it on account 
of this technical defect. He held that the 
pro-note (Bs. P-2), dated April 20, 1929, was 
cancelled by the execution of the bond 
(Ex. P-1) in June 1931; that the plaintiffs 
could not sue the defendants on the basis of 
the pro-note and that defendant No. 2 was dis- 
charged as defendant No. 1 took the entire 
responsibility under the terms of the bond. 
He furtker held that the pro-nole was for 
consideration, ‘but toa limited extent. On 
these findings he passed a decree in 
favour of the plaintiffs against de- 
fendant No. 1 for Rs. 9,976 and dis- 
missed the suit against defendant No. 2. 
The decretal amount was made payable by 
annual instalments of Rs. 500 each. Against 
this decision, the plaintiffs have preferred 
an appeal to this Court. The mcst impor- 
tant point for determination in this ap- 
peal is whether there was any novaticn 
of contract on June 25, 1931, when the 
bond Ex, P-1 was executed by defendant 
No 1 in favour of the plaintiffs, and 
whether the plaintiffs are deburred from 
maintaining the present suit on the basis 
of the pro-note dated April £0, 1929. It is, 
therefore, necessary to quote the following 
-passages from the bond in extenso: 

"I Khan Bahadur Sardar, Mohammad Hassan 
Khan, son of Nawab Jallab Khan Gurchani ... 
`. . for myself and ‘zimmewar” of Sardar Ghulam 
Haidar Khan, scn of -Sardar Lashkhar Khan 
Gurchani, do hereby declare as follows: 

A sum of Rs. 16,210 is jointly and severally due 
by me and Sardar Ghulam Haidar Khan aforesaid 
to the joint Hindu family of Thai Radha Kishen, 
ete... . The agreement as to the payment of the 
said amount is as under: ` 

We will pay the above debt witb interest at 
the rate of annas 7 per cent. per mensem by in- 
stalements given hereinafter .. .. In delault of 
payment of any instalment according to tho agree- 
mént, the obligee shall realize -the entire amount 
due in a lump sum with interest at the rate of 
Re. 0-11-0 per cent per mensein fron my and Sadar 
Ghulam Haidar Khan's persons and movable and 
immovable property without having any regard to 
the period of instalments or allow time for pay- 
ament of the amount due with interest at the rate 
of Re, 0-11-0 per cent. per mensem. No objection 
shall be raised thereto... .. Moreover, interest on 
an instalment. paid shall be given credit for. 
Sardar Ghulam Haidar Khan and I, the executant, 
shall jointly and severally be responsible for pay- 
ment of amounts due to the obligee. We will not 
raise any objection regarding each otker’s liability 
. .. The account has been fully understood. There 
is no dispute about rendition of the account.” 


. It is clear from the wording of the bond 
that it was executed by defendant No. 1 
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on his cwn behalf as well as on behalf of - 
defendent No. 2. Moreover, though it wes 
signed only by defendant No. 1, the per- 
sons and properties of both the defend-. 
ants were m&de liable for the payment of 
the debt due to the plaintiffs under the 
terms of this bond. Defendant No. 1 had 
no right to make the person and property 
of defendant No. 2 Hable, and it is, there- 
fore, obvious that it was the intention of 
the parties that the bond shall be signed 
by both the defendants. ` It has been esta- 
plished on the record that this bond was 
taken to defendant No. 2 on April 13, 1932, 


buthe refused tosignit. Radha Kishen 
plaintiff, appeared as @ wilness in 
the case and stated that the bond 


Ex. P-1 wes executed by defendant No. 1 
on his own behalf and on behalf of de- 
fendant No. 2, defendant No. 2 was not 
present at thet time and that according to 
this bond both the defendants were liable 
and thet he did not mean to discharge 
Sardar Ghulam Haidar Khan, defendent 
No: 2. Sardar Ghulam Haidar Khan {ad- 
mitted in his cvidence that he was not 
present, at the time when his uncle Sardar 
Mohammad Hassan Khen executed the 
bond Ex. P-1: that it was brought to him 
by the plaintiff and that he refused to 
sign it. All the circumstances of the case 
point to the fact that the plaintiffs never 
intended to absolve defendant No. 2 from 
liability, and that at the time of the exe- 
cution of the bond by defendant No. 1, it 
was clearly understood by the parties that 
the bond would be operative only after it 
had been signed by defendant No 2. As 
defendant No. 2 refused to sign the bond, 
the bond remained incomplete and did not 
give rise to any valid contract between 
the parties. In these circumstances it can- 
not be held that there was any novation 
of contract, which hed resulted in the 
execulion of the bond dated June 25, 
1931, by defendant No.1 in favour cf the 
plaintiffs. In other words, there was a con- 
dition precedent to the validity of the 
bond, and this was ihat defendant No. 2 
would sign it. Butes he refused to sign 
it, the bond never became operative. 

Reference may be made in this connec- 
tion to Ramasami v. Katayya (1), where it 
was held that it was open to the parties 
to a contract to supersede that contract by 
another contract, but in order to do so all 
the parlies to the first contract must be 
parties to the second contract. In the 

(1) A IR 1925 Mad, 261; 85 Ind, Cos, 297; 48°M 
698; 47M Ld 840. 
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“case reported as J. E. Loader v. Chartered 
Bank of India, Australia & China, 21 Ind. 
Gas. 222 (2), a hundi, by which the defen- 
dant promised to pay to one C or order 
Rs. 10,000 sixty days after date, was en 
dorsed to the plaintiff Bank By the drawee. 
The defence was that the Bank was not a 
holder in due course and that the kundi 
was discharged by a subsequent mort- 


gage given by the drawee tothe Bank by’ 


way of merger or novation and also that 
defendant being liable as a surety was dis- 
charged under s. 135, Contract Act. Tt was 
held in that case that the defend: nt not being 
a party to the novation (i. e., the contract of 
- mortgage) s. 62 of the Act would not help 
him, and there was no recital or evidence 
that the hundi was considered as discharged 
on the execution of the mortgage. There 
isnot a tittle of evidence on the present 
record, either oral or documentary, with 
the exception of the statement of defen- 
-dant No. 1, that the plaintiffs absolved 
defendant No.2 from liability at the time 
of the execution of the bond. In fact the 
wording of the bond makes it perfectly 
clear that both the person and the pro- 
perty of defendant No. 2 were made liable 
for the payment of the debt due to the 
plaintiffs, and this could not be done un- 
less it was intended that defendant No. 2 
would sign the bond. If there was no 
novation of contract, it is evident that the 
plaintiffs are entitled to base their suit on 
the pro-note, dated April 20, 1929, against 
both the defendants. Mere execution of a 
document hy defendant No. 1 cannot ab- 
‘solve defendant No. 2 unless it is held that 
-the bond gave rise to a fresh contract 
whereby defendant No.2was discharged 
from all liability. 

Reference may be made in this connec: 
tion to Rahmat Ali Muhammad Faizi v. 
Deva Singh Man Singh (3), where it was 
held that where a hundi, insufficiently 
stamped, is given in renewal of a prior 
hundi and a suit on the basis of the sub- 
sequent hundi is not maintainable owing 
to ils not being properly stamped, the 
creditor can fall back on the prior hundi. 
Section 62, Contract Act, is no bar to his 
doing so. The second hundi would have 
operated as a discharge of the previous 
hundi, only if the second hundi was legally 
enforcible. It was for the defendants to 
prove that the right of the plaintiffs under 
the pro-note had been extinguished. They 

(2) Zl Ind. Cas. 222, 


x (3) 4 Lah, 151; 75 Ind. Gas, 897: 
398; 5 Lah. L J361. Pa ON 
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have not tendered any evidence on this 
point. It wes contended on behalf of de- 
fendant No. 1, that, et least so far as he 
was concerned, there had been è» com- 
plete novation and therefore his lability 
undér the pro-noie had been wiped out. 
This contention is wholly devoid of force 
in view of the finding already given that 
it was intended by the parties, at the time 
of the execution of the bend, that it 
wonld not become operative until both the 
defendants had ‘signed it. Under the pro- 
note both tke defendants were liable to tke 
plaintiffs and the bond was only intended 
to make the amount payable by instal- 
ments instead of being payable on demand. 
The plaintiffs, however, were not prepared 
to aecept only one of the defendants as 
their sole debtor and to absolve the other 
from all liability. The bond not having 
resulted in a completed contract, cannot be 
of any avail to defendant No. J. I there- 
fore hold that the suit on the pro-note is 
maintainable against both the defen- 
dants. 

It was contended on behalf of the res- 
pondents ihat the entire consideration for 
the pro-note had not been received by 
them. It was urged that the plaintiffs had 
not produced their bahis with respect to 
the sum of Rs. 4,751-1-3 alleged to be due 
from Sardar Lashkar Khan, the father of 
defendant No. 2, nor had they produced 
the tomb of Nawab Jallab Khan relating 
to the sum of Rs. 7,850 alleged to be 
due by him to the plaintiffs. Exception 
was also taken to two other items of 
Rs. 617-8-0 and Rs. 181, the details of which 
had not been givenin the accounts. All 
these items, however, relate to the period 
prior to 1919. The defendants struck a 
balance inthe bahi of the plaintiffs on 
March 1€, 1919, end admitted that a sum of 
Rs. 12-867-4-3 was due by them to the 
plaintiffs. The four items referred to above 
had been entered in the eccount prior to 
March 16, 1919, and by striking a balance 
on that day, the defendants admitted their 
liability for these four items. The defendants 
struck further balances on March 27, 1920, 
March 13, 1921, March 25, 1922, April 22, 
1923, April 16. 1924, March 15, 1925, 
March 17, 1926, March 21, 1927, and April 15, 
1928, after fully understanding the ac- 
counts. 

This fact has heen mentioned in writing 
in Urdu characters at the foot of each 
balance, -and each one of the balances has 
been signed by both the defendants. Both 
the defendants are Honorary Magistrates, 
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and can read and write Urdu. In these 
circumstances, it cannot possibly be held 
that the defendants struck these balances 
without understanding the accounts and 
that they did not satisfy themselves that 
the sums of Rs, 4,751-1-3 and Rs. 7,850 
were actually due from Sardar Lashkar 
Khan and Sardar Jallab Khan, respectively. 
No allegations were ever made by the 
defendants in their pleas or in their state- 
ments in Court that any fraud had been 
practised upon them. In these circum- 
stances, the defendants cannot be allowed 
to re-open a settled account and to defeat 
the claim of the plaintifis based on a 
pro-note by contending that certain account 
‘ books relating to the period prior to 1919 
had not been producedin Court. It was 
held in Mg. Chit U v. Mg Pya (4), that 
where accounts have been settled and 
agreed upon between two parties and one 
party has promised to pay, asuit can be 
‘filed on that promise. A settled account 
gives rise to a cause of action and the 
` plaintiff need not prove that the balance 
found was correct, provided it was accept- 
“ed ascorrect by the defendant. It wes 
held in Subav. Shahab Din (5), that a 
settled account cannot be re-opened except 
on specific allegations of fraud or mis- 
take. 

It was urged by the learned Counsel for 
the respondents that it was not sought to 
re-open a settled account, but that only 
four items were being challenged by the 
respondents as the accounts relating to 
these four items had not been produced in 
Court. As tkese four items were included 
in the very first balance struck by the 
defendants, it would amount io the re- 
opening of settled accounts, if the pleintiffs 
were required to prove that these four 
items had actually been advanced to the 
defendanis orto Lashkar Khan and Jallib 
Khan before March 16, 1919. The defen+ 
dants have obviously adopted this course, 
as two of these items relate tc very large 
‘amounts and constitute the major portion 
of the claim of the plaintiffs. In con- 
clusion, it wes argued on behalf of the 
defendants-respondents that instalments 
should be fixed es it was clear from the 
terms of ike bond that at one time tLe 
plaintiffs were prepared to accept payment 
of their dnes by means of annual instel- 
ments of Rs. 500 each. The learned 
Counsel for the appellants urged very 

4) 6 R 538; 117 Ind. Cas, 572; A'I 
30g Ind: Rat (idan) Rite ge ne 
7 (5) 1 Lah. L J 220; A Ī R 1919 Lah, 437, 


GOVINDA V. EMPEROR (NAG.) 


16210 


strenuously that no evidence had been 
brought on the record to show that the 
defendanis were unable to pay the amount 
due on the basis cf the pro-note in a lump 
sum, and that no instalments should be 
allowed, as the defendants were men of 
means and position and could easily, if 
they wished to do so, pay the entire amount 
due to the plaintiffs in a lump sum. 

It was observed in Reoti Prasad v. 
Kunji Lal (6), that where the Court 
directs a decree to be paid by instalments, 
the amount of the instalments and the 
period for their paymentis a matter for 
the discretion of the: Court; but itis a 
discretion which is to be exercised within 
bounds and not ina manner so as to con- 
stitute a virtual denial of the plaintiff's 
rights. So, where the amount of instalment 
was fixed at such a sum that it would 
take the plaintiff more than seven years to 
recover the decreed amount, and no future 
interest was allowed to him, the High 
Court altered the decree by doubling the 
amount of instalment end allowing future 
interest. Inthe present case, if the defen- 
danis wanted instalments to be fixed, they 
ought to have placed some evidence on 
the record toshow-their inability to pay 
in a lump sum. In the absence of such 
evidence, the Court is not entitled to 
presume that the defendants are unable 
to pay the amount due to the plaintiffs in 
a lumpsum. For the reasons given above, 
I would accept this appeal, set aside the 
judgment and the decree of the lower 
Court, dated August 31, 1933, and in lieu 
thereof pass a decree in favour of the 
plaintiffs for Rs. 17,792-10-6 against both 
the defendants, with interest at the rate 
of 6 per cent. per annum frem the date of 
the institution of the suit till realization. 
The respendents shall pay the costs of the 
appellants throughout. 

Tek Chand, J.—I agree. 

N. Appeal accepted. 

(6) 54 A 539; 143 Ind. Cas. 44; A IR 1933 AJI. 
99; Ind. Rul. (1933) All. 168. 
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SUBHEDAR, A.J. ©. 
GOVINDA AND OTHERS- -APPLICANTS 
VETSUS 
EMPEROR--RESPONDENT 
Public Gambling Act (TII of 1867), s. 13—Publie 
place, what is—Held on facts that the place was not 
public. is b 
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A place which is private proparty, 
public place within the meaning bË s, 13 cf the 
Public Gambling Aci and the question whether it 
“isa public placs depends on the character of the 
place itself and the use actually made of it. The 
gist of the evil aimed at is such publicity of 
action thatthe ordinary passer-by, cannot well avoid 
seeing it and being enticed, if his inclinations be that 
way, to join in or follow the bad example openly 
placed in his way. Vithu v. Emperor (1), followed. 
The spot in the nala where the alleged gambl- 
ing was going on was admittedly about a mile 
away from the abadi of the village; there wag no 
path recorded in the Settlement Misal although 
there was a marked path through the nala. The 
alleged gamblers were playing hiding themselves: 
Held, that the place was not a publie place 
within the meaning of s. 13 of the Public Gambli- 
ing Act and that the path was nota public way. 


Cr. Rev. App. against the order of the Dis- 
a Magistrate, Chhindwara, dated July 4, 
1935, 

Mr. S. P. Deshpande, for the Applicant. 


Order.—The thirteen applicants were con- 
victed by the Naib Tahsildar and Magistrate, 
3rd Class, Sausar, under s. 13 of the Public 


Gambling Act (II! of 1867) and sentenced * 


to pay fines ranging from 15 to 20 rupees. 
Their appeals to the District Magistrate 
having been dismissed, they have come up 
to this Court in revision. 

Various points were urged by the pleader 
for the applicants but only one was seriously 
pressed, and it was, that the nala, which 

-is alleged to be the place of the incident, 
was not a public place within the meaning 
of s. 13 of the Public Gambling Act. In my 
opinion this contention is correct. The spot 
in the nala where the alleged gambling was 

. going on is indicated as No. 1 in Ex. P-4, 

‘the map filed on the record. This place is 
admittedly about a mile away from the 
abadi of the Mohgaon village. The nala 
bears No. 50-2 and according to the patwari 

(P. W. No. 5), there is no path recorded in 
the Settlement Misal although there is a 
marked path through the nala, In cross- 
examination the patwari, however, admitted 
that the path is not a public way and “there 
is no right to the public to pass that way.” 

‘He further admitted that there is also 
another path near the nala ata distance of 
about 300 feet and that “if a man passes 
by this path, he cannot see anybody in the 
nala,” though a person in the nala may be 

‘geen by one passing by the road which is 
parallel to the nala. 


Two of the alleged gamblers were examin- 
ed as the first two prosecution witnesses. 
Abdul Majid (P. W. No. 1) after giving a 
deseription of the place and the play stated 
“we are playing hiding ourselves,” Ibrahim 
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Khan, (P. W. No. 2) also stated “I am play- 
ing since two or three years. I play hiding 
myself” It is, therefore, clear that the 
intention of the gamblers was not to obtrude 
themselves upon members of the public but 
on the contrary to conceal themselves, when 
they selected a spot in the bed of the :low- 
lying nala as the place for gambling quite 
away from the road running parallel to the 
nala. : 

In Vithu v. Emperor (1), it was held by 
this Court that a place which is private 
property, like the nala in the presént case, 
may be a public place within the meaning of 
s. 13 of the Public Gambling Act and that 
the question whether it is a public place de- 
pends on the character of the place itself 
and the use actually made of it. “The gist 
of the evil aimed at’, observed the learned 
Judicial Commissioner, “is such publicity of 
action that the ordinary passer-by cannot 
well avoid seeing it and being enticed—if 
his inclinations be that way—to join in or 
follow the bad example openly placed in 


‘his way.” Itis clear from the evidence of 


the prosecution itself that the place selected 


_by the gamblers in the present case was 


such that the intention of the accused was not 
to obtrude themselves upon members. of the 
public but on the contrary to conceal them- 
selves and to carry on the play secretly. 
The case then well comes within the pur- 
view of the principle laid down in Vithu v. 
Emperor (1), ; 

My finding then is that the place marked 
No. Lin Ex. P.-4 was not a public place with- 
in the meaning of s. 13 of the Public 
Gambling Act. It, therefore, follows that 
the applicants cannot properly be convicted 
of gambling in a public way and their con- 
victions and sentences are, therefore, set 
aside and their fines, if paid, will be refund- 


ed. = H 
D. Conviction set aside. 
(1) INLR 164; 21 Ind, Cas. 910. < 





RANGOON HIGH COURT 
Civil Miscellaneous Application No. 102 
; of 1935 
January 20,.1936 
Pacs, O. J. AND Ba U, J. 
In the matter of S., A Lower GRADBE ' 
PLisADER, PA-AN : 
Legal Practitioners Act (XVIII of 1879), s. 14 
—Court can take cognizance of Pleader's action 
only before it-~Pleader getting nephew of client 
to sign as client had a swollen hand—Held, con- 
duct amounted to breach of professional duty but 
disciplinary action was uncalled for. 
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A Court ought to take cognizance under s. l4, 
Legal 1ractitioners Act, only if the action of the 
Pleader in the case that took place in that Court. 
He cannot take cognizance of his action in a case 
proceeding in another Gourt. 3 

A Pleader allowed the nephaw of his client to 
sign certain applications as the client had a 
-swollen hand, instead of applying to the Court and 

. getting the documents executed, as the Oourt might 
direct: 

Held, that the action was thoughtless and im- 

proper bub he did not act with any indirect 
motive, or with any intention to commit a breach 
of his professional duty. He ought to have known 
what his duty was, and in acting as he did, he 
committed a breach of his professional duty but 
he did not deliberately do anything which he 
thought was unprofessional. In such cases the 
. Court has to pass a suitable order taking into 
account the setting in which the action of the 
pleader 1s found. The conduct of the Pleader 
did not show that there is such a defect in bis 
moral character as disentitles him to perform the 
honourable and onerous duties which fall to his lot 
ash Pleader, and in the circumstances it was not 
necessary that the Court should take disciplinary 
action against him, 


Mr. Ba Han, for the Respondent. 
- - Page, C. J.—In this case, in our opinion, 
-the Township Magistrate has taken 'an exag- 
‘gerated view of the gravity of the offence 
‘which admittedly the respondent has com- 
-mitted. The Township Magistrate ought only 
to have taken cognizance under s. 14, Legal 
Practitioners Act, of the action of the respond- 
ent in the criminal case which was proceed- 
ing that took place in his OCourtin U Thein 
Nyun v. District Superintendent of Police, 
Maxbin (1). But as the same question arises 
both in the criminal proreeding and in the 
civil proceeding, for the purpose of dispos- 
ing ofthe present application, it. makes 
little difference that the Magistrate took ac- 
tion-in respecl of both proceedings. 

-It appears that the respondent, whois a 
lawer grade Pleader practising at Pa-an, 
had been instructed on behalf of one Katari 
in a criminal proceeding, and also jin 
a civil -proceeding and that in “the 
course of his duly isthe Pleader of Katari 
he thought it was necessary that the record 
of certain proc2edings should be before the 
Court, and two applications were prepared 
that the proceedings should he lodged in 
Court for the puipose of the trial. He took 
the two applications to Kalari, and esked 
him to sign each cf them. Katari, however, 
had a swollen hand and could not himself 
sigmthe documents. Foplishly the respond- 
ent allowed Mutaya, the nephew of Kateri 
who used to sign documents for Him when 
Katari was ill; to sign these two applications 
in the nawe of Kateri. The proper course 

(1) 13 R 787; 161 Ind. Cas. 958; A I R 1936 Rang. 


198; BR Rang. 520; 37 Or. L J 510; (1936) Or, Oas. 
42, i 


In the matter of 8., A LOWER GRADE PLEADER (RANG) 


162 10 


for the respondent to have taken in the cir- 
cumstances plainly was to apply to the 
Court in the matler, pointing out the diffi- 
culty in which he was placed and to seek 
permission fyom the Court to have tke 
documents executed as the Court might 
direct. It was thoughtless and improper of 
the respondent to have allowed Mutaya to 
write the nameofhis uncle Katari on the 
documents without obtaining an order from 
the Courtin that behalf. The Township 
Magistrate expressed the view that in acting 
ashe did, the respondent was conniving at, 
if not causing, the forgery of one person's 
signature by another ; and he stated that: 

“The respondent U San Yi has attempted to hood- 
wink the Presiding Officers of the Courts of Justice 
arid has actually succeeded in his attempt in the 
Civil Execution Case until the same was found out 
by my predecessor when the said civil. case was 
called for reference in Criminal Regular Case No. 44 
of I’ M., Pa-an.” 

With all due respect, I do not think that 
the respondent acted with any indirect 
motive, or with any intention to commit a 
breach ofhis professionel duty. I think 
he was thoughtless, but I do not think that. 
he deliberately did anything which he 
thought was unprofessional. It must not be 
taken, however, that this Court in any sense 
condones his c.nduct. The respondent 
ought to have known what his duty was, and 
in acting as he did, he committed a breach 
of his professional duty. Dr. Ba Han, with 
his usual good sense, has not attempted to 
palliate the wrongful act of the respondent. 
The cnly question that this Court has to 
consider is whether, in the circumstances, it 
is necessary for the Couri to direct that dis- 
ciplinary action should be taken against the 
respondent, In such cises, es that under 
consideration, the Court has to pass a suit- 
able order taking into account the setting 
in which the action of the respondent is 


found. Icennot persuade myself that the 


conduct of the respondent shows that there 
is such a defect in his moral character as 
disentitles Lim to perform tke honourable 
and onerous duties waich fall to his lot as a 
Fleader, end in the circumstances, we do 
not think it necessary that the Court should 
take disciplinary ection against the respon- 
‘dent. We have no doubt that the fact that 
these proceedings have been taken against 
him will act rs a warning to the respondent 
in the future tobe more careful] in carrying 
out the exacting duties which as è Pleader 
he iscalled upon to perform. 

Ba U, J.—I agree. 

Ne Order accordingly. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 752 of 1932 
October 17, 1935 
VENKATARAMANA Rao, J. 
THIAGARAJAN, MINOR AND ANOTAER— 
JUDGMENT- DEBTORS-—~PETITIONERS 
TETSUS 
K. VENKATRAMA AYYAR— 
DECREE-HOLDER-—RESPONDENT 

Mutual Benefit Fund—Amount payable to legal 
heirs of deceased member—Whether liable for debts 
of member—Construction of articles—Right of heirs 
to sue—Creation of trust—Insurance policies dis- 
tinguished. 

- The articles of association of a Mutuel Benefit 
Fund formed to secure a pecuniary benefit on a 
co-operative basis to Non-gazetted Government 
Officers on their retirement from service or to 
their nominee or nominees or legal heirs provided 
- that calls shall be made on the members of Re. 1 
per head in the event cf the death or withdrawal 
of a member after completing more than 15 years’ 
membership and that a certain percentage ot such 
calls shall be utilised for making benefit payments 
to withdrawing members or to their nominees or 
legal heirs of a deceased member in accordance 
with the articles. Every member was to appoint 
a nominee or nominees who were entitled to reczive 
the benefits of the fund and on proof to the sa- 
tisfaction of the Central Committee of the Non- 
Gazetted Officers’ Association, Madras, and the 
members of that Committeo were the directors of 
the Fund. The nominee of a member pre-deceased 
him and after the death of the member, the ques- 
-tion arose whether the sum which became payable 
under the articles formed part of the estate of the 
deceased member and was liable to be attached for 
pe debts or whether it was payable to his legal 
eirs: 

Held, that the fund did not form part of the 
. estate of the deceased member but was money 
available for payment to and liable to be disbursed 
in favour of the nominees or legal heirs cf the 
deceased according to the rules cf the Fund by 
which the member agreed to be bound when he 
became a member and entered into the agreement 
with the Fund embodied in the articles; and the 
` Fund was not, therefore, liable to be attached for 
the member's debts in the hands of his legal heirs. 
The case cf a Fund of this nature is distinguish- 
able frcm amounts payable under life insurance 
policies; 

Held, further, that the legal heirs of the deceased 
member would be entitled to enforce the coutract 
in the articles as the articles created a {rust in 
their favour, the directors of the Fund being the 
trustees, and even assuming that the contract was 
not enforceable by the legal heirs, this had ncthing 
to dowith the question whether the beneficial interest 
in the money vested in them or not. 


C. R. P. under s. 115 of Ack V of 1908 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Negapatam, dated February 19, 1932, and 
made in E.A.No. 237 of 1931 in Small 
Cause Suit Ne. 564 of 1931. 

Mr,dJ. A. Pinto, for the Petitioners. 

Mr. A. V. Visvanatha Sastri, for the 
Respondent. ° 
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Judgment.—tThis Civil Revision Petition 
raises a question of some importance. 
One Rama Avyar was a member of the 
Non-gazetted Government Officers’ Associa- 
tion, Madras, Mutual Benefit Fund, Limited, 
He became a member of it on March 19, 
1925, and died on July 9, 1931. Under 
the rules of the Fund, certain sums of 
money Lecame payable to his nominee or 
legal heirs in the event of his death, 
During his lifetime Rama Ayyar became 
indebted to the plaintiff who after his 
death filed Small Cause Suit No. 564 of 
1931 against the son and the widow of 
Rama Ayyar and obtained a decree for a 
sum of Rs. 268-3-3 payable from the assets 
of the late Rama Ayyar in their hands. 
He attached a sum of Rs. 80] as due and 
payable by the Fund as the assets of the 
said Rama Ayyar. Both the defendants, 
his son and widow, as well as the Fund 
resisted the claim on the ground that the 
said sum did not form pərt of the estate 
of Rama Ayyar and it was payable to his’ 
legal heirs. The learned District Munsijf 
of Negapatam rejected the claim holding 
that the said sum did form part of the 
estate of the late Rams Ayyar and the 
moneys were, therefore, liable to be- attach- 
ed for the decree debt of the plaintiff, 
Against this order the present civil revision 
petition is filed. 

It is contended on behalf of the defend- 
ants that Rama Ayyar had no disposing 
power over the said sum and, therefore, 
it is not property capable of being attached 
under s. 60 of the Civil Procedure Code, 
that there was a trust created by Rama 
Ayyar in favour of his nominee or legal 
heirs or at any rate, there was a contract 
entered into by the Fundin and by which 
the said sum became payable only to the 
legal heirs and, therefore, the defendants 
are entitled to the said sum in preference 
to the plaintiff. It is contended on behalf 
of the plaintiff that the Fund did form 
part of the property of the deceased, that 
any nomination made by him during his 
lifetime is more in the nature of a testament- 
ary disposition and further the said nominee 
also died and there was no nomination 
by him and the legal heirs can only get 
the money as his property subject to the 
liability to pay his debts, that no ques- 
tion of trust arises nor any question of 


contract. Even assuming that there is 
such a contract entered into by the 
Fund with the said Rama Ayyar, the 


defendants being strangers to their contract 
are not entitled to enforce their claim. 
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Before examining the several conten- 
tions, it will be necessary to refer to the 
various rules and regulations of the Fund 
and define precisely the rights and 
privileges conferred upon a member or 
his nominee or his heirs. The Non- 
Gazetted Government Officers’ Association, 
Madras, Mutual Benefit Fund, Limited, is a 
company registered under ihe Indian 
‘Companies Act. The object of the Fund 
is to secure a-suitable pecuniary benefit 
on co-operative basis to every member 
thereof on his retirement from service or 
his nominee or nominees. The liability of 
the members is limited and the capital 
js Rs. 20,009 divided into 20,000 shares 
of Re. 1 each. Any application for 
admission should be in the prescrib- 
ed form and accompanied by a 
sum of Rs. 4 made up cf the share 
capital of Re. 1, the annual contribution 
of Rs.2 for working expenses and the 
advance call of Re. 1 and each member 
shall pay in advance in January of each 
vear the annual contribution of Rs. 2 for 
meeting the working expenses of the Fund. 
The way in which moneys received by 
the Fund are to be disposed of accord- 
ing to the rules of the Association as given 
UT EN of Finance :—The finances of the 
Fund shall be distributed and accounted for as 


lows:-—~ 
a The amount collected as share capital 
shall be kept as a separate account and 
the interest accruing therefrom shall be transferred 
to the Reserve Fund. The share capital of a 
member who ceases to be such consequent on his 
death, or withdrawal or removal from tha rolls of 
the Fund shall lapse to the Association. — 

(2) Tha sums paid as calls, ordinary and 
emergency, shall be utilised for making benefit 
payments to withdrawing members or to the 
nominees or legal heirs of deceased members in 
accordance with thesa Acticles, the balance 
being transferred to the Reserve Fund in each 
case according to these Articles. f 

` (8) The amount collected as annual contribution 
for meeting the working expenses of the fund 
shall be kept as a separate account and utilised 
for meeting all expenditure in connection with the 
working of the Fund h 

(4) The Reserve Fund which shall be made up 
of the transfer made after paying the death or 
retirement benefits, and such of the sumsas may 
be specifically transferred by the General Body, 
shall be utilised for paying the bonus referred to 
in Art. 12 and for safeguarding the claims of 
members in the case of an abnormal fall in the 
membership or an abnormal increase in the number 
of calls in any one year. 

It will thus be seen that, so far as 
share capital is concerned, the member 
loses all property therein at. the moment 
of death. The amount collected as annual 


contribution is utilised for meeting all 
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expenses in connection with the working 
of the Fund. Therefore, the only Fund - 
which is seb apart for payment io the 
members or their nominees or legal heirs 
is the call money. ‘Call’ is defined in 
Art. 9 as the contribution which is requir- 
ed to be paid to the Fund on the death 
or withdrawal of a member and Art. 9 


provides when calls shall be made. 

“9 Calls. Calls shall ke made on the members 
of the Fund in the following cases; 

(a) death of a member of the Fund; 

(b) withdrawal from the Fund of a retired official 
H completing 15 years’ membership in it, 
an i 

(c) withdrawal of a member of the Fund after 
completing 30 years’ membership in it.” 


In the first and third cases, the other 
members shall be required to pay to the 
Fund a contribution of Re. 1 per head. In 
the second case, the remaining members 
of ihe Fund shall pay a contribution of 
rupee each. These sums shall 
be paid to the Fund on receipt of the 
notice of the member’s death or withdrawal, 
in eny case, within a month from the 
date of receipt of such notice. Not more 
than three calls shall be ordinarily made 
in eny one month and in the event of 
there being more than three calls in a 
‘month, the excess number of calls shall 
be spread over the succeeding months, 
The Central Committee shall, however, be 
competent to levy in case of an abnormal 
increase in the number of calls emergency 
calls not exceeding .twelve in a year.” 

Therefore, on the date of the death 
of a member there is no money which 
he can call his own except the advance 
call of Re. 1 which he paid and the right 
of disposal of the money which is collected 
as calls, ordinary end emergency, is vested 
in the Fund and, so far as this money 
is concerned, no portion of the amount 
is contributed by him save perhaps when 
in case of deficiency in the proportion to 
be paid according of r. 12, the Reserve Fund 
is resorted to which may contain the 
balance of the call moneys previously 
disbursed to which the member might 
have contributed. Of course, this right 
of disposal vested in the Fund is subject 
to certain regulations, namely: (1) where 
the member withdraws from the Fund after 
thirty years of membership or (2) where 
he retires from service, he is entitled to 
a certain percentage of the call-money, 
but if either of these events does not 
happen, the amount which is again a 
certain percentage of the call-money is 
payable to his nominees or legal heirs 
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under rr. 13 ənd 14 which provide zs 
follows: 

“13. Nominees,-Every member shall appoint in 
writing in his own hand a nominse or nominees 
who are entitled to receive the benefits of the 
Fond. Such appointment should invariably be 
made on admission or immediately after it. 

* * * a 


A register shall be kept of thenominees of every 
member and of all guardians of minor nominees 
so appointed as aforesaid. Members may substitute 
other nominees in the place of those previously 
appointed by giving due notice in writing to the 
General Secretary. All such notices shall be attested 
by two witnesses other than the person or persons 
nominated. 

14. Payment to Nominees and Members (a)—On 
proof to the satisfaction of the Central Committee 
of the death of a member of the Fund the sum 
payable to his nominee or nominees under those 


_Articles shall be paid to such nominee or nominees - 


or in the event of such nominee or nominees or 
any ofthem being minors to the guardians of such 
‘minors, or to his legal heirs”. 


The control of the entire Fund is vested 
in the Central Committee of the Non- 
-gazetted Government Officers’ Association, 
Madras, and the members of that com- 
mittee are the directors of this Fund. 


Rama Ayyer aforesaid made the applica- 
tion to be a member and paid the usual 
share capital and other moneys as requir- 
ed by the rule of the Fund, and he made 
a declaration in and by which he engaged 
himself to submit to and abide by the 
“rules of the Fund then existing and to 
such amendments, advantages or altera- 
tions ¿s may from time to time be introduc- 
ed. In the application form under 
column 8 the name of the nominee he 
mentioned the name of his son Stridharan, 
but the said Stridharan pre-deceased him 
end he did not appoint any other nominee 
es required by r. 13 ofthe Fund, There- 
fore, the question now arises, the nominee 
menticned by Rama Ayyar having died, 
what is the interest possessed by Rama 
Ayyar in the Fund to be paid from and 
out of the call-money as provided in r. 8 
Did it form part of his property in the 
sense that he hada disposing power over 
it, which he may exercise for his benefit ? 
If not, the property is not liable to be 
attached. Questions similar to this have 
arisen in conneciicn with unregistered 
friendly societies in England. In Ashby v. 
Costin (1), the rules of an unregistered 
friendly scciety called the London and 
North-Western Railway Insurance Society, 
amember agreed to the deduction from 
his wages of the sum specified in the 
rules for securing to himself or to his 


(1) (1868) 21 Q BD 401; 57 LJ Q B 491; 59 L T 
224;.37 W R 140; 33 J P 69. 
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representatives in case of his death the 
benefits of the Societey. The rules 
provided for payment of certain allowance 
in the case of death to any persen to whom 
he has bequeathed it and in the absence 
of any bequest to his widow or children 
or to his parents or to any of them in 
such proportions as the Committee of the 
Society may determine. Upon the death 
of the member intestate the society paid 
the amount of the death allowance to the 
defendant, his sister. The plaintiff as the 
administrator of the deceased’s estate 
brought the action to recover the money. 
Cave, J. held that the fund payable was 
not assets for the payment of the debts 
of ` the deceased member and 
that the sister was entitled to the amount 
as against the administrator. The learned 
Judge observed: 

“The money was not the money of the deceased, 
although it was payable out ofa fundto which he 
and others contributed. It was to be paid according 
tothe bargain made by the deceased with the other 
members * * * * * Hehas no right toit but 
such as the rules give him. If he choosesto be- 
queath it by his will, it willbe assets; but if he does 
not choose to exercise this power, the Committee and 
not the member will determine which of his relatives 
will get the allowance, and in what proportions.” 

This was followed by North, J., in In re 
Davies, Davies v. Davies (2) „where a clerk 
in Holy Orders effected an insurance upon 
his life for the sum of £500 with the Clergy 
Mutual Assurance Society and the policy 
provided thatifhe should duly pay to the 
society the stipulated premium, the funds 
of the Society should conformably to the 
rules and regulations of the Society be 
subject and liable to pay within three 
calendar months after his decease to the 
person or persons entitled thereto under 
the rules and regulations of the Society 
the sum £500and the rules provided that 
any member can nominate a person or 
persons to receive the sum assured or any 
part thereof, and that if no nominee should 
have been appointed or, haying been ap- 
pointed, such nominee should have died 
during the lifetime of the assured and no 
new nomination should have been made, the 
emount should be paid to the widow if 
not tothe children or to the next of kin 
if there should be no children. The mem- 
ber did make a will, buthe did not dis- 
pose of this fund, whereupon the question 
arose whether the three daughters of the 
testator were entitled tothis sum as the 
children referred to in the rules. Held, 
they were. The learned Judge observed he 


(2) (1892) 3 Ch, 63; 61 L J Ch. 595; 67 LT 548; 41 
WEB. 
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had made a contract which I think was 
perfectly legal that the proceeds should go 
to his surviving children if he did not 
divert the same from them in a mode 
which he might have adopted but which 
he did not adopt. Then referring to 
Ashby v. Costin (1), he observed:— 

“I do not entirely assent to the language used by 
Mr, Justice Cave in Ashby v. Costin (1) that the 
money was ‘not the property’ of the assured He had 
acontingent interest which would have become 
absolute on ths happening of a cərtain event, which, 
however, did not happen. In the events which did 
happen, the testator's three daughters are entitled 
tothe policy money by virtue of the special contract 
between him and the insurance com pany.” 

Againin Inre William Phillips Insur- 
ance (3) Lindley, L. J. observed: 

“Prima facie, the money payable under a policy of 
insurance which a man effects on his own life is his 

own and prima facie, he can therefore dispose of it 
"by will. But the rules of the Society in which the 
insurance is effected may negative this probability 
‘ek x # Jt appearsto me on looking carefully at 
ths rules that the testator has not any property in the 
fund, but has only a limited power of appointment.” 

The principle of ihe above decisions 
-was followed in Bennet v. Slater(4)though no 
doubt it was a decision under the Friendly 
Societies Act. The result of these deci- 
‘sions is that the Fund didnot form part 
of the assets of the deceased but is money 
available for payment to and liable to 
be disbursed in favour of nominees or 
legal heirs of the deceased according to 
the rules of the Society by which the 
member agreed to be bound when he 
pbezame a member end entered into a 
contract with the Fund. In my opinion, 
Sreenivasa Ayyangar, J.. accurately sums 
up the principle underlying these cases in 
Florina Marites v. Pinto (5). The learned 
Judge says:-- 

“In all these cases the principle adopted was that 
if under the contract between the member and ihe 
Society, the Society undertakes to pay a particular 
person, that person is entitled to the mcney, though 
the member may have the power to select any per- 
son he chooses and though the ncmination may be 
ambulatofy in charactor soas to enable the member 
at his entire discretion to change the nomination or 
even tomake the Fund his own by merely observing 
the formalities prescribed by the rules,” 

In Nana Tawkar v. Bhawani Boyee (6) 
which was acase ofa deposit of moneys 
ina Nidhior Fund by a person, his 
nominee was held not entitled to receive 
the deposit. The case of Ashby v. Costin 
(1) and the case of In re Davies, Davies v. 


(3) (183) 23 Ch. D 235 at p. 247. 

(4) (1899) 1 Q B 45 atp.47; 68LIQB 45;79L 
T 384; 47 WR 62:15 TLR 25. 

(5) 33 M L J 476 at}p. 480; 42 Ind. Uas. 677; AIR 
1918 Mad. 461. 
mo 43 M 728; 60 Ind Cas. 239; 39M LJ 391; (1921) 
MW N 70; A I R 1921 Mad. 199. ; 
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Davies (2) were referred to.and distin- 
guished on the ground that thosa cases 


proceeded onthe fooling that under the 
contract the insurance money was not the 
absolute prgperty of the subscriber. 
Krishnan, J., observed in that case referring 
to Ashby v. Custin (1) that 

“the case is entirely distinguishable from the case 
before us, inasmuch as here the monay belonged to 
Tawker and continued to ba his till his death, and 
there was n> payment by the fund toanyone,” 

I may in this connection refer to the 
latest case in Eng'and, Hannay v. Horner (7), 
where a testatrix had been a member of an 
unregistered friendly ‘soziety and had 
becomes insured under the rules for a 
benefit payable-on her death to the per- 
son nominate! in a nomination form. 
She nominated her mother andon the 
latler’s death nominated her cousin Mrs. 
Downie, but it was subsequently found 
that the nomination was not in accord- 
ance with the rules and, therefore, invalid. 
In an ection by the executor of the. testa- 
trix againstthe trustees for an order that 
the amount of the benefit should he paid 
to him it was held that although the 
nomination was not in accordance with 
the rules, yet the money was not the 
property of the testatrix but could be dis 
posed of by the governing body of the 
society in accordance with the rules in 
the absence of the exercise of the testat- 
rix of her power of disposition over it and, 
therefore, the action failed. Younger, J., 
observed: 

“Under the rules of the society, thismoney was not 
the property of the testatrix ; she had a special power 
of disposition over it, and ifshe did not so dispose 
of it, then it was forthe Central Committee to dis- 
pose of it in such manner as they thought fit. The 
only right which a member had was to appoint ina 
particular way the fund assured by thé subscription, 
and in default of such appointment, the fund was to 
be disposei of by the governing body of the society 
inacsordance with the iules. The decision of the 
Committee topay this fund to Mrs. Downie was 


a right one, and the action must be dismissed with 
costs.” i 


Tem, therefore, of opinion, that accord- 
ing tothe rules of this Fund the deceas- 
ed Rama Ayyar hadno property in the 
amount payable after his death and it did 
not form part of his estate and he had 
no disposing power over ihe same and, 
therefore, is not liable to be attached in 
the hands of the defendants. 

Mr. A. V. Viswanatha Sastri relied upon. a 
number of cases, Oriental Government 
Security Life Assurance Co. Lid. v. Ven- 
keddu Ammiraja (8), Krishna Lal Sadhu 

(7) 32 T L R 240. 

(8) 35 M 162; 10 Ind. Cas, 263; (1911) 1M W N 276; 
6ML T 461, > Te g 


1936. l 
v. Pramala Bala Das (9), Shankar 
Viswanaih v. Umabai (10), Tirumulu Subbu 
Ghetti v. Arunachalam Chettiar (11) and 
Suryanarayana ltao v. Basivireddi (12) for 
tbe position that under a pSlicy of in- 
surance execuled by A forthe benefit cf 
B, B being a stranger to the contract would 
not be entitled to enforce the contract and 
the policy money forms part of the assets 
of the assured and is always capable. of 
being attached by the creditors. In my 
opinion, the cases relating to life insurance 
policies are distinguishable from the case 
in question. As explained by Baron Parke 
in Dalby v. India and London Life As- 
surance (13), 

“A contract commonly called life insurance when 
properly construed isa mere contract to pay a cer- 
tain sum of money on the death of the person in 
consideration of due payment of a certain annuity for 
his life calculated in the first instance according to 
the probable duration of his life, and when once fixed 
it is constant and invariable. Ths stipulated amount 
of annuity is to be uniformly paid on one side and the 
sum to be paid in the event of death is always (ex- 


cept when bonuses are paid by prosperous offices) the 
same on the other.” - 

The amount payable under a lite insuran- 
ce policy unless rights are vested in third 
parties either by statutes as under the pro- 
visions of the Married Women’s Property 
Actor by assignment continue to be the pro- 
perty of the deceased. In this case till the 
calls are made under r. 9, and the 
money got, it will not be possibleto say 
what will be the amount payable. , As stat- 
ed by Romer, J., in In re Tibbets Hngelbach 
v. ingelbach (14) the mere fact that the 
policy moneys are expressed to be paid 
to somebody other than the assured does 
net make the assureda trustee of. the 
policy or of the policy moneys for the 
person so nominated and the latter does not 
acquire any interest at law or in equity 
merely by reason of that fact. In the pre- 
sent case at no timehad Rama Ayyar any 
properly inthe moneys payable. The 
contingency provided for in the rules—the 
retirement from service or the withdrawal 
of membership—which would have enabled 
him to make the moneys his property did 

(9) 55 C 1315; 114 Ind. Cas. 658; 32 G W N 634; 47 
See J 587; A I R 1928 Cal, 518; Ind, Rul. (1929) Cal, 

ao. 

(10) 37 B 471; 19 Ind. Cas. 736; 15 Bom. L R 320. 
` (11) 53 M 270; 124 Ind. Cas. 55; 58M LJ 420; 31 L 
o BY A IR 1930 Mad. 3°2; Ind, Rul. (1930) Mad. 567 

(12) 55 M 436; 139 Ind, Cas. 135; A I R 1932 Mad. 
457; (1932) MW N 41; 35 L W 490; 62 M LJ 533; Ind. 
Rul. (1932) Mad. 622. A 
(19) (1854) 15 C B 365; 3 CLROLAULIOP 2 18 
Jur. 1024; 3 W R116; 24 L TOS 182; 100 R R 389. 

- (143 (1924) 2 Oh 348; 93 L J Ch. 616; 180 L T 401; 
68S J 208, 
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not heppen end in the words of Younger, d. 
they remainel to be disposed of accord- 
ing to rales of the Fund.. The rules of 
the Fund do not contemplete a disposition of 
the benefit by the member otherwise than 
by nomination. $ ; 

Again as pointed out by Cave, J., in 
Ashby v. Costin (1) end by North, J.,in In 
re Davies, Davies v. Davies (2) the rules 
constituted a contract in and by which the 
company agreed to pay to the legal heirs 
the money payable thereunder and suck 
a contract was held to be perfeatly 
legal. 

The question’ then arose whether such 
a contract is enforceable by the nominee 
or the legal heirs. Again whether the 
contract is enforceable or not, has, in my 
opinion, nothing to do with the question 
whether the beneficial interest in the 
moneys vest in the legal heirs or not. It 
mey bethe contract is not enforceable. 
From this it dces not follow that the 
moneys form part of the estate of the de- 
ceased. In Hannay v. Homer (7) the 
nomination was invalid and the nominee 
may notas of right demand the money 
but as Younger, J., pointed out it did not 
form part of the estate of the deceased and 
it was for the Central Committee to dis- 
pose of it according to the rules, and they 
chose to giveittcthe nominee. Further, 
as observed by Sreenivasa Ayyan- 
gar, J., in Florina Martes v, Pintu (5), 
there is no inconsistency between a 
right of action being under the complste 
control of a litigant and the fruits of the 
action being held by him for the benefit 
ofa third party. Itmay in some cases 
be that the person entitled to collect the 
moneys from the Fund and able to give 
a discharge may be the legal representa- 
tive of a man but the person entitled 
to it may be another. It may even be said 
that it is the duty of the legal repre- 
sentative of the deceased ;member to see 
thet the Fund fulfils ‘their obligation to 
the deceased” by enforcing the contract 
and seeing to its payment to the legal heirs 
or collecting the moneys and paying them 
over to the legal heirs but waere the legal 
heirs happen to be his legal representa- 
tives, no diffculty arises. In this case I 
am inclined to think that the contract can 
be enforced by the legal heirs on another 
ground, the legal heirs will be in the posi- 
tion of cesti que trust, a recognised excep- 
tion to the rule that a person not a party 
to the contract can sue upon it. Under the 
rules of the society there is a trust consti- 
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tuted. The beneficiary under the trust 
will be the member or nominee of his 
legal heirs. The trustees will be the direc- 
tors ofthe Fundin whom the control of 
the Fund is vested. The Fund will be 
such moneys as representing the call- 
moneys out of which the amounts are pay- 
able to which will be added the call- 
moneys payable onthe death of a mem- 
ber. <A*trust was inferred under similar 
circumstances in the case decided by the 
Bombay High Court in Nadirshaw v. Times 
of India Employees Death Benefit Fund 
(15). There is no question of any dis- 
ability of the legal heir getting moneys 
in this case by virtue of any rule of 
Hindu Law ‘relating to unborn persons. 
I. think it is by virtue of the application 
of a similar principle North, J. in In re 
Davies, Davies v. Davies (2) observed that in 
the event which happened, the testator's three 
daughters were entitled to the policy 
money by virtue of the special contract 
between him and the insurance company 
apparently treating the three daughters as 
persons analogous tothe position of cesti 
que trust under a trust. 
The Civil Revision Petition, therefore, in 
my opinion, should be allowed. I, therefore, 
set aside the order of the learned District 
Munsif and allow the petition with costs. 
ti 300 eas ee 
931 Bom. f . Cas, ; 
nee ee Poo; Ind. Rul. (1931) Bom. 424. 
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A ‘shahjog hundi’, which is a document in verna- 
cular, is a negotiable instrument although it does 
not come within the definition of a ‘bill of exchange. 
Keshari Chand Surana v. Asha Ram Mehato (3), 
followed. : 

[Case-law discussed. ] ; : ae 

In considering the question of ‘negotiability -of 
an instrument it is always important to remember 
two very essential conditions both under the Nego- 
tiable Instruments Act and mercantile usage. One 
is that the instrument is transferable like cash by 
delivery and the otherris that the holder pro tempore 


MANGAL SBN-JAI DED PRASAD V. ĠANÉSHI AL (ALL) 


162 10 


has the title to claim orreceive payment in his own 
name The Negotiable Instruments Act deals with 
only three kinds of instruments: bills of exchange, 
promissory notes and cheques. It makes no provi- 
sion as regardsghundis, yet it has never been held 
anywhere that a hundi is not a negctiable instru- 
ment. Negotiable instruments, in oriental language, 
are sometimes promissory notes inform and sub- 
stance ; but generally they are of the type of bills 
of exchange and are called hundis. The Act ex- 
pressly saves from its operation any local usage 
relating to such instruments. The Act is not ex- 
haustive of all matters relating to a negotiable ` 
instrument, nor does it purport to deal with all 
kinds of negotiable instruments. Whenever a ques- 
tion arises asto whether or not a document in an 
oriental language is a negotiable instrument, the 
point will have to be decided not by looking to the 
definition of a negotiable instrument as given in 
the Negotiable Instruments Act but independently 
of its provisions. The Courts will find out how 
such an instrument has been treated in the past 
and if it appears that according to usage or custom 
such instruments have been treated as negotiable 
instruments then they will be treated as such. 


S.C. A. from the decision of the District 
Judge, Aligarh, dated August 16, 1933. 

Messrs A. Sanyal and C. B. Aggarwal, 
for the Appellants. 4 i 

Messrs. Panna Lal and Mukhtar Ahmad, 
for the Respondents. 


Rachhpal Singh, J.—These are three 
defendants’ second appeals arising out. of 
three separate suits to recover certain 
sums of money. The points in issue bet- 
ween the parties in allthe three suits are 
exactly alike and we, therefore, propose to 
dispose them of by one judgment. A firm 
styled “Mohan Lal-Babu Lal” of Aligarh, 
drew three hundis upon themselves. The 
form of these hundis was as follows : 


To 

“Bhai Mohan Lal of the good and prosperous 
place of Aligarh, from Mohan Lal Babu Lal of 
Aligarh whose compliments please accept, 

We draw, one hundi on ourselves for Rs. 1,000 
in words (one thousand) double of Rs. 500 payable 
after 60 days from the date . . here deposited 
with Khai Mangal Sen Jaideo Prasad. 

Please pay to a “Shah” after making usual 
enquiries in accordance with the usage of the 
market.” es , 

The three hundis in suit were endorsed 
by the firm of Mangal Sen Jaideo Prasad, 
the defendants, as follows : f 

“This hundi is soid to Hoti Lal-Babu 
Lal by Mangal Sen-Jaideo Prasad.” 


The plaintiffs in whose favour the hundis 
were endorsed by the defendant's firm, 
presented them for payment after they 


- had fallen due, to the firm of “Mohan Lal- 


Babu Lal" who were, as we have stated 
above, both drawers and drawees. This firm, 
however, became insolvent and was unable 
to meet the demand. Ther@upon the plaint- 
iffs endorsees demanded payment from the 


w 
} 
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defendants endorsers but they didnot p.y the 
amount due. The plaintiffs thereupon insti- 
tuted three suits to recover the amount due 
in respect of these three hunglis against 
the detendants. It was alleged by the 
plaintifis that the defendants’ firm had 
received full consideration when they endors- 
ed the hundis in plaintiff's favour. The 
defendants pleaded that they had sold the 
hundis without receiving any consideration 
and that the hundis in question were’ not 
negotiable instruments and for these reasons 
they were not liable. Some other pleas were 
taken but it is not mecessary to refer to 
them. Both the Courts below found that 
the endorsements made by the defendants 
firm in favour of the plaintiffs firm, were 
with consideration and that the hundis 
were negotiable instruments within the 
definition of the Nogotiable Instruments 
Act, and that, therefore, the defendants en- 
dorsers were liable to the endorsees in res- 
pect of the amount due on the aforesaid 
three hundis-and the suits were accordingly 
decreed. The defendants have preferred 
three appeals against the decision of the 
lower Appellate Court. 

The first question for consideration is as 
to whether or not the hundis in question 
are negotiable instruments as defined in 
the Negotiable Instruments Act XVI of 
1881. It is common ground between the 
parties that the hundis are what is com- 
monly known as “Shahjog hundis,” i.e, a 
hundi payable only to a respectable holder, 
that is a man of worth and substance known 
in the bazar. The case of the plaintiff is 
that thesé hundis are bills of exchange. Sec- 
ee 5, Negotiable Instruments Act, defines 
what: 

“A bill of exchange is an instrument in writing 
containing an unconditional order signed by the 
maker, directing a certain person to pay a certain 
sum of money only to, or to an order of a certain 
person or to the bearer of the instrument.” 


Keeping in view this definition, we pro- 
xeed to consider whether the hundis before 
is have all the ingredients of a bill of ex- 
thange. A bill of exchange is an instru- 
nent in writing. The hundi before us is 
such an instrument. The second condition 
8 that it contains an uncondilional direc- 
don or order. This element is wanting in 
the hundis before us. Thirdly, it must be 
signed by the maker. In the case before 
18 it is signed by the maker. Fourthly, it 
nust direct a certain person to pay a cer- 
ain sum of money. The hundis direct the 
alrawees (who in the case before us happen 
o be the drawees* themselves) to pay a cer- 
ain sum of money. In the present case 
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there is a direction to pay a certain sum of 
money. The fifth condition is that the money 
should be paid only to, or to the order 
of a certain person or to the bearer of 
This element is wanting 
in the hundis before us. Thus the ingre- 
dients wanting in the hundis before us are 
two. They do not direct that the money 
should be paid to the bearer of the instru- 
ment. They do not further direct pav- 
ment to be made to a named person. The 
direction given is that the payment is to 
be made toa “Shah”. If the directions in 
the hundis had been that they should be 
paid toanamed person or to the bearer of 
the instrument, then they would have come 
within the definition of the “bill of ex- 
change," as given ins. 5, Negotiable In- 
struments Act. 

In the hundis before us there is no direc- 
tion that the payment isto be made toa 
bearer. Nor is there any direction that the 
payment is to be made toa certain person. 
Before the drawee makes payment, he has 
to satisfy himself that the person demand- 
ing payment isa “Shah.” Ifthe drawee is 
satisfied that the person demanding pay- 
ment is not a Shah, then he is entitled to 
withhold the payment. Ifthe drawee, .with- 
cui making due enquiries, mukes payment 
to a person alleging himself to be a Shah, but 
who subsequently is proved not to be a 
Shah then the drawer will not be liable to 
the drawee. Where the drawers and the 
drawees happen to be different persons, the 
drawer will be justified in saying to the 
drawee who demands payment." I gave 
you an order to make payment to a Shah; 
but you made payment toa person who is 
not a Shah and, therefore, I am not lable 
to reimburse you.” Itis necessary that a 
bill of exchange cught to specify to whom 
the sumis peyable, for in no other way 
can the druwee, if he accepts it, know to 
whom he may properly, pay itso as to dis- 
charge himself from all further liability. 
Now if the bill is payable 10 bearer, the 
drawee is directed to pay to the bearer and. 
as soon as the drawee pays the amount men- 
tioned in the bill to the bearer, his liability 
to the drawer ceases. But wherea bill is 
payable toa certain person then it must 
show on the face of it as to who that per- 
son is. Now, one way is to mention the 
name of the payee. But itis not absolutely 
necessary. Allthat is necessary is that thu 
bill must point out with certainty the party 
who is to receive the money. Now in the case 
of a Shahjog hundi the drawee is directed 
to paya Shah after making enquiries and 


» 893 


afler satisfying himself that he is-a Shah. ° 
So it cannot be said that a Shahjog hundi 
is a bill of exchange for the simple resson 
that it is not an ordet directing the.drawee 
to pay to a.certain person named: or to 4 


person whose identity is sufficiently indi-:. ived. 
- definition of Negotiable Instrument, as 


cated. We would like to point out that in 
Kanlal Bhoya v. Balaram Paramasukdoss* 
(1) an opinion was expressed the Shahjog 
hundi was a negotiable instrument. within 
the definition in s. 13, cl. (2), Negotiable 
Instruments Act of 1881, as amended. 
by the’ Negotiable Instruments Act 
of 1914. In that case a hundi was pay- 
able ın the alternative to one of the several 
payees. .The learned Chief Justice of the 
Madras High Court, made the following 
observations which are to be found at p. 483* 
of the report. . : 

“As regards four cf thess documents, in my 
judgment, the documents in question were negoti- 
able instruments. I think they. come directly within 
the definition in s. 13, cl. (2), Negotiable Instru- 
ments Act of1881 as amended by the Negotiable Tn- 
struments Act of 1914, as being payable in the alter- 
native to one of several payees. 
is right or not, they are, in my judgment, still 
covered by r. 63-4, Original Side Rules for. .... n 

Coutts Trotter, J., in his judgment at 
p. 485* observes as follows:— 

“In the next placs I am unable to follow. the 
order and judgment which appear to hold that a 

- Shahjog hundi of this from is not a negotiable 
instrument. It scems to me that there are many 
reasons. for supposing that it is. I am perfectly 
content to take it that the words payable to any 
‘Shah’ (which was translated, a respectable person) 
are so vague and indefinite as to be incapable of 
endorsement in a Court of Law and, therefore, the 
ae stands as payable to Khannya Lalji, the 

rawee,” j 


_ It will be'seen that though an opinion was 
expressed that a Shahjog. hundi is a negoti- 
able instrument within the definition in 
s. 13, cl. (2), Negotiable Instruments Act, 
yet the point was not definitely decided 
because the instrument in question there 
came within r. 63-A ‘of the Original Side 
Rules, and could, therefore, be treated as a 
negotiable instrument. Learned Counsel 
appearing for-the appellant relied before us 
on two rulings 6£ the Calcutta High Court, 
Assa Ram v. Kesri Chand, 33 Ind. Cas. 247 
(2) and Keshari Chand Surana y. Asha Ram 
Mahato, 33 Ind. Cas: 250 (3). In our opinion 
these cases do not help usin deciding the 
question before us. In both these cases it 
was held that a Shahjog hundi was not a 
(1) 43 ML J 480; 68 Ind. Cas. 921; AIR 1923 
Mad. 44; 31 MLT 284; 16 L W608, ne 
5 42 33 Ind, Cas, 217; AIR 1916 Cal. 838; 22 O L 


(3) 33 Ind. Cas. 250; A IRING Cal, 888; 220 L 
J 209; 19 O W N 1326. 
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bill of exchange es it was only payable toa 
respectable holder and was,. therefore, not 
equivalent to a hundi payable to bearer. 
It has to be borne in mind that both these 
cases were gecidedin year 1912 and the 
decision was-.arrived at with reference to tre 


given in Act XXVI, of 1881. The learned 
Judges, in view of the definition, held that 
as the Shahjog hundis before them were 
payable to certain persons and not to order 
or to bearer, they were not negotiable™, 
instruments. Butsince then the definition 
of Negotiable Instrument has been changed 
by the enactment of an Amendment Act 
(Act VIII of 1919). Before Act VII of 
1919 it was necessary in order to make the 
instrument negotiable to insert operative 
words of negotiability, such as “order” or 
“bearer” or any other term expressing the 
intention on the part of the drawer or maker 
to render it negotiable; an instrument drawn 
payable to specified persons was said to be 
not negotiable (see on this point Jetha 
Parkha v. “Ram Chandra Vithoba (4). 
Under the definition of a Negotiable Instru- 
ment, after the enactment of the Amendment 
Act (Act VII of 1919), a bill payable to a 
particular person containing no words 
prohibiting transfer or indicating an inten- 
tion that it shallnot be transferable, is a 
bill payable to order. See Hans Raj v. 
Lachhmi Narain (5). It would, therefore, 
appear that cases decided with-reference to 
the definition of a negotiable instrument as 
given in the Negotiable Instruments Act 
(Act XXVi of 1881) before the amendment 
of 1919, to the effect that a Shahjog hundi is 
not a negotiable instrument, cannot help us 
in deciding the point in issue before us. 

The result is that on one side we have the 
opinion expressed in Kanlal Bhoya v. 
Balaram Paramasukdoss (1) to the effect. 
that a Shahjog hundi was a negotiable 
instrument within the definition ‘of s. 13 
cl. (2), Negotiable Instruments _Act. On 
the other hand in the above-mentioned twa 
Calcutta cases, it was held thai such hundise 
were not negotiable instruments with refer- 
ence to the Negotiable Instruments Act. 
We have pointed ‘out that the two Calculta 
eases were decided with reference to the 
definition of bill of exchange, as given in 
the Negotiable Instruments Act, before it 
was amended in 1919. We have, however, 
come to the conclusion that a Shahjo 
hundi is nota bill of exchange as define 


in the Negotiable Instruments Act. 


What we have now to consider is“ whelheja 


4) 16B 689, . ek: . 
: g AIR 1923 Lah, 388, 
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the hundis before us can be said to be 
negotiable instruments independently of 
the provisions of the Negotiable Instruments 
Act. According to the definition of a 
‘negotiable instrument,” after the amend- 
ment of the Act (Act VIH of 1919) a negoti- 
able instrument means a promissory note, 
hill of exchange, or cheque payable either 
10 order or to bearer. The hundis before us 
are not promissory notes or cheques. Nor 
are they bills of exchange as defined in 
s. 5, Negotiable Instruments Act. Now it is 
important to bear in mind that the Negoti- 
able Instruments Act deals with only three 


specified classes of negotiable instruments, ` 


which are in common usa and it does not 
purport to deal with all kinds of instruments 
which have a certain negotiability such as 
bills of lading, railway receipts, delivery 
orders. Indian law has elways recognized 
negotiahility by custom end there may be 
instruments which may be impresre| with 
the character of negotiabilily; end where 
that questien has ta be determined, it will 
h3ve to be decided independently cf the 
provisions of the Negotiable Instruments 
Act. 

In deciding the question of negotialility, 
it is always important Lo remember two very 
essential conditions both under the Negoti- 
sble .Instruments -Act and 
usage. One is that the instrument is trans- 
ferable like cash by delivery and the other 
is that the holder pru tempore has the title 
to claim or receive payment in his own 
name, Asalready pointed out the Negoti- 
able Instruments Act deals with only three 
kinds of instruments: bills of exchange 
promissory noles and cheques.’ It makes 


no provision as regards hundis, yet it has- 


never been held anywhere that a hundi is 
not a negotiable instrument. Negotiable 
instruments, in oriental language, are some- 
times promissory notes in form and 
substance; but generally they are of the 
type of bills of exchange and are called 
hundis.- The Act expressly saves from its 
operation any local usage relating to such 
instruments. 

In Mercantile Bank of India, Lid. v. 
D'Silva (6), there are observations which 
-g0 to show that a parly may be permitted 10 
‘show that though a particular instrument 
Joes not become. negotiable [vader the 
‘provisions of the Negotiable Instruments 
Act, yet it may be shown thatin the. mer- 


eantile world for many years. it has been the’ 


custom, to treat such dccuments as negoti. 


(6) 52 B810; AIR 1928 Bom. 436; 112 Ind. Cas} 


624; 30 Bom, LeR 1225; Ind, Rul, 1929 Bom, 54. 
162—113 & 114 `> l 
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able instruments and as passing by delivery 
and, therefore, it should be treated as 
negotiable instruments. Section 1, Negoti- 
able Instruments Act, provides that “nothing 
herein contained affects. ...any local usage 
relating.to any instrument in en oriental 
language.” It should be borne in mind that 
the Act is not exhaustive of all matters 
relating to a negotiable instrument, nor does 
it purport to deal with all kinds cf negoti- 
able instruments. Whenever a question 
arises as to whether or not a document in 
‘an oriental language is a negotiable instru- 
ment, the point will h-ve to be decided not 
by looking tothe detinition of a negoliable 
instrument as given in the Negotiable 
Instruments Act but independently’ of its 
provisions. The Courts will find out how 
such an instrument has been treated in the 
past, and if jt appears that eccording to 
usage or custom such instruments have been 
treated ss negotiable instruments, then 


hey will be treated cs such. One of the 


earliest cases cn the point is Davlatram Shit 
Rametal v. Bulaki Das Khem Chand (T). 
That.was a case decided several years before 
the Negotiabie Insiruments Act of 1881 
came into force. The nature of a Shahjog 
hundi is elaborately discusséd in that case 
by Arnould, J., in avery well considered 
judgment. We find that in that case a 
Shahjog hundi was treated as a negotiable 
instrument. 

Another case on the ‘point is Balmukand 
Lal v. Colleccor of Jaunpur (8). ‘This is a 
clear authority against the contentions ' 
raised by the appellant. It related to a 
Shahjog hundi. One Rajah Harihar Dat 
Dubey had drawn some hundis on himself.. 
These hundis had been accepted by Rajah 
Harihar Dat and the plaintiff who was the 
holder of these hundis, sued the Rajah for 
recovery of the amount due on them. A 
Bench of two learned Judges of this Court 
decided that there was nothing in the 
endorsement which should operate to limit 
or otherwise affect their negotiability in the 
hands of the appellant, their endorsee. 
The learned Judges further remerked as 
follows: 

“The hundis were all made payable ‘to a res- 
veclable person,’ which was the same in legal 
effect as payable ‘to bearer, and thus their legal 
and negotiabla character was not limited, 
and cbviously was not intended to be 
limited by the subsequent writing of the words 
‘hundi accapted by Rajah’ Harihar Dat Dubay in 
favour of Ram Shankar Sukul', 

Another ease on the point is Ganesh 


(71)6,B HOR 2, 
w) AWN 1884, 3 


- are to be found at p. 0774; 


t 
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Dass Ram Narain v. Lachmi Narayan (9). 
It, wes a case relating to a Shahjog hundi. 
We tindihe following observations which 


“Now the meaning of hundis made payable to 


- Shab and the usage in`regard to such documents 


among native merchants cn this side of India was 
very iully considered ina case which came befors 
Sir Joseph Arnould in 169, in which a large body 
of evidence was given cn tke subject : Daviatram’ 
Shai Rametal y. Bulakt Das-h hem Chand (7), and as 
s. 1 of ‘the Negotiable Instruments Act, sel, (Act 


“KAWI of 1881) states that nothing in that Act contain- 


ed uliects any local usage relating to any instiument 
in an oriental language, unless such usages are 
excluded: by any words in the body of the instru- 
ment which indicets an intention that the legal 
relations «E the parties’ thereto shall be governed 
by that Act and no such words are to be found in 
the hundi in: question, the usage proved as well as 
the decision in that case afford a guide of which 
this Ccurt can avail itself in the aeteimination of 
the points submitted for our consideration by the 
Chief Judge of the Small Cause Court.” 

In Mauhé Ram v. Nandu Mal. 58 Ind, Cas. 
982 (10), Shadi Lal and Wilberforce, JJ., 
held that a Shahjug hundi was negotiable 
instrument. It will, however, be seen from 
the observations made at p. 9837, thatit wes 
conceded. in that case thes Shahjoy hundis 
were negotiable instruments. The learned 
Judges, in their judgment at p. 99347 
remaiked : | u 7- i 
*“ Because it is- admitted: by the learned Counsel 
for- the résponaent,.thut “the huieis in question 
must be regarded-is rcgotiable instruments... — 
> The. instrument, in respect cl which the Ad- 
ditions! Judge has given his verdict against the 
appellant, ig what is called a Shahjog hunai which 
is a bill payable to a bhah or Bauker, A hundi 
of this kina is- similar, to some extent, to a cheque, 
crossed generally; which is payable only to, or 
through, seme banker. The cbject in both cases is 
that the psyment “should be made to a respectable 
person ana uct to a peison who has got huld of 
the instrument in ~ ar surreptitious manner, In the 
case of a Shahjog hunai, it is the duty of the 
payer to make inquiry before payment ihat the 
payee is a respectable person, so that if the hunai 
turns tub to be a stclen ora logt one, or to contain 
a forged endorsement, the payer may: be able to 
demand arelund frem the Shah to whcm the money 
has been paid by misteké,” 
` Another case cn the point is Champak Lal 
Gopal Das v. Keshri Chand Magan Mal (11). 
The nature of a Shahjog hundi was consider- 
èd by Miza, J., in that case at very great 
length in.an elaborate and 
judgment aud he came to ihe conclusion 
that a.Shahjog hundi was a negotiable in- 
strument -tll it reaches a ‘Shah, when it 

(9) vB 570. 4 ; 
* uU) oy Ind, Cas. 9€2; ATR 1£20 Leh, £95; 1 Leh 
494; 4 PWR | 

(ij) ôu B 166; Y Ind. Cis, 525; A I R 1026 Pun; 
4711; 28 Bm LEK b7 - 5 
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ceases to be negotiable. At pp. 779* and 
780*, he made the following observe- 
tions : ate he 
“Asa result of these authorities the conclusicn I 
have come to with regard’ .to Shahjog hundis 
is that a Shahjeg kundi in its inception is a 
hundi which passes from hand to hand by delivery 
and requires no indorsement.. ..... ... Indeed the 
body ot the hundi requires that the amount be 
paid to a Shah. It contemplates the hundi passing 
trom hand to hand until it reaches a Shah who, 
after making due inquiries to secure himself, would 
present it to the drawee for acceplance or for pay- 
ment . but although a shahjog hundi in 
its inception is one which passes by delivery 
without any iadorsement, yet it may at any time 
be restricted by being specially indorsed. Where 
any such restriction appears on the face of the 
hundi that restriction applies to it and it ceases 
to bea bearer huhdi which can pass from hand to 
hand ...... Further, the negotiability of the 
shahjog hundi as a bearer hundi comes to an 
end when it reaches the bands of the Shah .........” 


Another case onthe point is Murli Dhar 
Shankar Das v. Hukam Chand Jagadar Mal 
(12). There a Bench of two learned Judges 
of the Punjab High Court, held that a 
Shahjog hundi was not equivalent to a 
hundi payable to bearer and it ought not 
to be paid by the drawee unless he has 
endorsed on it, when presented, the name. 
of-the Shah by waom it is presented or 
rather by whom itis sent for presentaticn, 
although it is presented by a respectable 
person. A perusal of this case, nowever, 
shows thatit is no authority for the propo- 
sition that a Shahjog hundi is not a 
negotigable instrument. lt may be that a 
Shahjog hundiis not a bill of exchange 
and, therefore, not a negotiable instrument 
within the Negotiable . Instruments Act 
but it may, nevertheless, be a negoti- 
able instrument because it is a document 
in vernacular, whichis not dealt with by 
the Indian Negotiable Instruments Act of 
1881, : 

. No case has been cited before us in which 
it may have been held by any of the High 
Courts in India that a Shahjog hundi was 
nota negotiable instrument. itis true that 
in Assa Ram v. Kesri |. Chand, 
33 Ind. Cas. 247 (2) and Keshari Chand 
Surana v. Asha Ram Mehato, 33 Ind. Cas. 
250 (3), it was held that a Shahjog hundi 
was nota bill of exchange; but these deci- 
sions were arrived at with reference to the 
definition ofa ‘bill of exchange’ as it ap- 
peared in Act’ (XXVI of 1881), before its 
amendment in 1919. Even after the amend- 
ment: Shahjcg hundis cannot ccme within 


‘the definition of ‘bill of exchange’ as given 


> (12) A I R 1982 Lah. 312; 1438 Ind, Cas, 297; 33 
„Æ LR19;Ind Rul, (1933) Lah. 827, 
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ins 5 of the Act; but, es we have already 
pointed out, the question which we have 
to decide is not whether a Shahjog hundi is 
a bill of exchange but whether it is a nego- 
tiable instrument independen{ly of the pro- 
visions of the Negotiable Instruments Act. 
As we have already mentioned, the Act does 
not govern the hundi or documents in 
vernacular, the hundi may not ecme within 
the definition of ‘bill of exchange’ as given 
in s.5, Negotiable Instruments Act, and 
yet it may be a negotiable instrument be- 
cause negotiablity of such documents has 
been recognized in India. 

In Krishnashet v. Hari Valji (13), it was 
held that the Negotiable Instrument Act 
(XXVI of 1881), in the absence of local usa- 
ge tothe contrary, applies to hundis, The 
same view is expressed in Moti Lal v. Moti 
Lal (14). As has already been pointed by ur, 
the Negotiable Instruments Act, is not ex- 
haustive of all matters relating to negotie- 
ble instruments. Jt merely regulates the 
issues and negotiation of bills of exchange, 
notes and cheques. And as decided in 
Krishnashety. Hari Valji (18) and Mon 
Lal v: Muti Lal (14), the provisions of the 
Act will .be epplied even to hundis and 
other instruments in oriental language. 

After a consideration of the case-law on 
the subject, we are of opinion, that it must 
be held that Shahjog hundi, which is a 
document in vernacular, is a nezotiable in- 
strument elthough it does not come within 
the definition of a ‘billof exchange.’ This 
view was taken in Balmukand Lal v. Col- 
lector of Jaunpore (8), by a Bench of two 
learned Judges of this Court and we find 
that this view has never been challenged. 
It is also to be borne in mind that in several 
cases to which we have already referred, 
the same View was taken and we, therefore, 
findno justification for differing from the 
view expressed by a Bench of this Court. 
We must, therefore, hold that the decision 
of the learned Judge of the lower Appellate 
Court is correct and must be affirmed. 

Learned Counsel for the appellant con- 
tended that there was no proper presenta- 
tion of the hundis in question. This con- 
tention cannot be accepted as it appears 
from the judgment of the first Court that the 
point wasnot pressed before it. For the 
reasons given above, ihe three appeals 
stand dismissed with costs. 

N. Appeals dismissed: 

(13) 29B 488 


B 488. 
(14) 6 A78; A W N 1883, 216, 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 990 of 1935 
February 6, 1936 
ALLSOP, J. 
LACHMI SHANKER—AppLicant 
versus 
- EMPEROR—Opposits Party 

U. P. Excise Act (IV of 1910), s. 40 (2) (K)— 
Licensee putting minor son in charge of drug shop 
—Minor not putting himself in charge of it— 
Offence, if committed by minor, | 

Where the rule under the Excise Act is that the 
licensee or person employed by him should not put 
a minor in charge of the drug shops, and the minor 
son of the licensze is put in charge of the shop 
but he does not put himself in charge of it, it can- 
not be said that the minor committed the offence 
of being in charge of the shop. | 

Cr. Ref. from an crder of the Sessions 
Judge, Azamgarh, dated October 24, 1935. 

Mr. K. Verma, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is a reference by, the 
learned Sessions Judge of Azamgarh re- 
commending that a sentence of fine passed 
on one achmi Shanker should be set 
aside. This Lachmi Shanker is a boy of 
about 15 years of age, the son of Ram 
Jatan. Ram Jatan is the licensee of a drug 
shop. The case for the prosecution which. 
was instituted against both’the father and 
the son was that the Excise Inspector 
went to theshop on the evening of April 16, 
that ke found Lachmi Shanker in charge of, 
it and that Lachmi Shanker refused to let 
him inspect tke shop with the result that’ 
he had toseek for police assistance and that. 
thereafter when he did inspect the shop on 
the next day he found that certain breaches 
of the rules had been committed, namely, 
that the licence was not produced, that 
there were come unsealed packets of drugs 
and thatthe stock was in excess of the 
book balance. The charges were, therefore, 
five, two relating toApril 16, and three re- 
lating to April 17. The father and the son 
were tined Rs. 50 each. The father’s case 
is not before me. y 

In respect of the son the learned Ses- 
sions Judge has made the reference because 
he thinks that it cannot be said that the 
sun was liable as being employed by the 
father. Ifthe fact is that the son was in 
charge of the shop on April 16, I ihiak it 
must be held that ‘he was employed at least 
fot the time that he was in charge cnd con- 
sequently that he is liable for any breaches 
of the rules which took place atibat time, 
In the absence of evidence that he was 4 
permanent employee, I do not think that 


“666 


he edn be. held responsible -for anything 
which happened on April 17, when his father 
was present. The two breaches of the 
rules on April 16, which were alleged to 
have teken place, were firstly, that the Excise 
Inspector was not allowed to inspect the 
shop, and secondly, that Lachmi Shanker 
who wasa minor was in charge of the 
shop. 

I should have been inclined to hold ihat 
Lachmi Shanker could be punished for the 
first of these two breaches if it occurred, 
but I find frcm the Magistrate's judgment 
that he says that from the evidence before 
him it was not proved that the Excise Ins- 
Pector was not allowed to inspect the shop 
when it was open after sunset on April 16, 
1935. It is true that he said earlier in the 


~ Judgment with reference to the five breaches 
of the rules which I have mentioned that. 


the accused were guilty of these breaches, 
but itis at least not clear from his judg- 
ment wiether he really meent to hold that 
the offenceof not allowirg the Excise Ins- 
‘pector tosearch the shop was proved or not. 
As for the other breach of the rulessaid to 
‘Have, been cémmitied on April 16, I do not 


` think that tHe bey Lechmj Shanker can be 
` held to be ‘guilty of it. The rule is that 
ie licensee or person employed by him skall 
“no 


ot put a minor in charge of the shop. 
Lachmi Shanker wes a minor snd ke was 


in charge of the shop, but he did not put- 


himself in charge of it. In these circumstan- 
ces I think it cannot really be said that 
Lachmi Shanker ccmmitted any offence. I, 
therefdre, set aside the conviction and sen- 


tenccs passed upon him. JT acquit him and- 


direct ‘that the fine or any part of it which 
he may have paid shall be refunded to him. 
N. Conviction set aside. 





PESHAWAR JUDICIAL COMMIS- 
ANG es SIONER'S COURT 
©. Civil Appeal No. 73-22 of 1935 
January 24, 1935 
“MIDDLETON, J. O. AND Mir AHMAD, 
Í A. J.O 


Musammat UMATÜL—PIAINTIFF 
` APPELLANT 


i versus 

“Emm MANGAL SINGH-LAKHBIR 

- BINGH—DECREE HOLDER AND ANOTIIER 
sn] UDGMENT-DEBTOR~—RESPoNDENTS 


% Transfer of Property Act (IV of 1882), s 42s 
` Muhammadan husband making wife accept property in 


lieu of dower—Dona fide transfer—Subsequent aitach- 


. ment .by creditor of husband—Whether affects pro- 


erty—~ Registration Act (XVI of 1908), s. 47~Regis- 
fered deed—- When takes effect, f h 7 
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Where a Muhammadan husband makes his wife 
accept a house in lieu of dower on the under- 
standing: that his father had permitted him to 
transfer it, and that he was, therefore, competent 
to alienate it and this turns out to be a misre- 
presentation which persuaded her to marry him, 
the principles #f s. 43, Transfer of Property Act, 
come into play and confer on her a right to enforce 
her claim against him when, on the death of his 
father, he becomes the owner of it. Where the 
house has been transferred by a deed of relingu- 
ishment, the transaction is bona fide and for con- 
sideration and cannot be challenged by a creditor 
of the husband who subsequentiy attaches his 
property. The property cannot be attached or sold 
in a decree obtained against the husband. Lok 
Nath v. Thakurdas (1), followed. 

Under s. 47, Registration Act,a registered document 
takes effect from the date of its execution and not 
from date of registration. Kalyanasundaram Pillai 
v. Karuppa Mooppanar (2), relied on, 

O. A. from the decree of the Sub-Judge, 
First Class, dated March 26, 1935. 

Mr. Saaduddin Khan, for the . 
lant. 

Mr. Raja Singh, for the Decree-holder- 
Respondent. , 

Judgment.—Firm Mian Mir Ahmad 
Aziz Ahmad hed business dealings with 
frm Mangal Singh Lakhbir Singh and 
eventually the former firm found itself in 
debt to the latter firm, Notices were issued 
through Counsel by the creditor firm to the 
debtor firm on February 7, 1930,. and 
September 30, 1931, calling upon the latter 
to pay the sum due.. On October 13, 1931, 
a suit was instituted by the creditor firm 
for recovery of Rs. 16,604-3-3. On October 
21, 1931, Mian Mir Ahmad executed a deed 
of relinquishment in favour of his wife 
Musammat Umatul Resul in. which he said 
that he had given the house situated in 
Dhakki Sharif Khan to his wife by an un- 
registered dower deed dated May 30, 1906, 
that his wife was in possession of the 
house, that the document being unregistered, 
his wife was afraid Jest his relations may 
lay claim tothe property, and that conse- 
quently he executed the deed for her satisfac- 
tion and-declared that she was its owner. 
This was presented to the Sub-Registrar on 
October 22, 1931, who endorsed it in the 
usual form. The Sub-Registrar found some 
deficiency in the stamp and this entailed 
correspondence withthe Collector with the 
result that the dccument was actually 
registered on November 27, 1931. In the 
meantime en application was presented by 
the creditor firm on November 5, 1931, for 
the. issue of a prohibitory injunction to 
Mian Mir Ahmad-Aziz Ahmad directing 
them not to part with their property. It 
was issued cn November 6, 1931, “and 
served on November 10, 1931. The note 
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signed by Mian Mir Ahmad and Aziz 
Ahmad on the back of the order. states that 
the house (in dispute) was no longer their 
property and that they accepted the service 
with regard to the other gproperty. A 
decree was passed in favour of the creditor 
firm on July 14, 1932, and in execution 
thereof the house in Dhakki Sharif Khan 
now in dispute was attached. Musammat 
Umatul Rasul filed an objection which was 
dismissed. Consequently she brought the 
present suit under O. KAI, r. 63, Civil 
Procedure Code, for a declaration that it 
was her property and was not liable to 
attachment and sale in execution of the 
decree of Mangal Singh Lakhbir Singh 
against Mir Ahmad Aziz Ahmad. In the 
plaint it was alleged that by document 
dated May 30,1906, the house was given 
to the plaintiff in dower, that the plaintiff 
had been in possession of the property 
and that by document dated October 21, 
1931, Mian Mir Ahmad had confirmed the 
transfer. 

The decree-holder firm pleaded that the 
document of May 30, 1908, was un- 
registered and, therefore, inadmissible in 
evidence. They urged that the deed of 
relinquishment was fraudulent and collusive 
and denied that the plaintiff hadever been 
in possession of the property. They alleged 
that the house in fact still belonged to Mian 
Mir Ahmad. 

The following issues were framed: (1) Is 
the suit correctly valued? (2) Is the hcuse 
in dispute the dowered property of the 
plaintiff ? (3) What is the effect of the 
registered deed of relinquishment on the 
case? (4) If issue No. 2 is proved in 
plaintifs favour, is she estopped from 
claiming proprietary rights? The evidence 
led by the parties revealed the following 
admitted facts: Mian Ziauddin, the father 
of Mian Mir Ahmad, was alive when Mian 
Mir Akhmad married Musammat Umatul 
Rasul in 1908, that Mian Ziauddin, Mir 
Ahmad and Musammat Umatul Rasul con- 
tinued to liv; in the house after the 
marriage, that after the death of Mian 
Ziauddin, there was a partition through 
arbitrators between Mian Mir Ahmad and 
his other brothers, and that the house in 
dispute was allotted to Mian Mir Ahmad in 
that partition. Defendants succeeded in 
proving that in the proceedings between 
the bro.hersno mention of the dower deed 


“was made and that Mian Mir Ahmad had 


been applying to the Municipal Committee 
for permission to repair the house from 
tim’ to time. ft was also made out that 


UMATUL V. MANGAL SINGY-LAKHBIR sINGA (PESH) 


90 been, 


the rent nf a portion of the house was receiv+ z 
ed by him. The trial Judge gave.the follow: ~ 
ing findings on the issues raised: - ov 

Issue No. 1—Was not pressed. f 

Issue No. 2.—That the house was not the - 
dowered property of the plaintiff. re 

Issue No. 3.—That the deed of relinquish- | 
ment did not establish the title of the plaint-- 
iff because it was written when a suit had 
been instituted against the husband by the. 
creditor firm. P 

Issue No. 4.—Was not discussed by him. 

In view of his findings he dismissed the 
suit. Musammat Umatul Rasul has come 
up on appeal to this Court. We have no 
hesitation in holding that the deed of dower 
of 1906 was inadmissible in evidence for 
want of registration. At the same time we 
agree with the trial Judge that in the life- 
time of the father, Mien Ziauddin, the 
house could not be transferred by the son 
Mian Mir Ahmad to Musammat Umatul 
Rasul. Consequently the document of 1906 
was invalid on this ground also. Again 
we are not satisied that Musammat Umatul 


-Rasul had exclusive possession of the house 


from the date of her marriage. . The only 
point which arises for consideration is 
whether the deed of  relinquishment, 
dated October 21, 1931, confers any title 
upon Musammat Umatul Rasul and thus 


debars the firm Mangal Singh Lakhbir 
Singh from attaching and selling the 
house in „execution of their decree. 


Learned Counsel forappellant urges that 
there was a claim tothe house in lieu of 
dower which was enforcible by the wife 
against the husband and the wife was there- 
fore perfectly within her rights to call 
upon the husband to make her title secure. 
Counsel argued that, in the circumstances, 
there wasa genuine liability which the 
husband had to discharge, and it follows 
that the deed of relinquishment was not a 
fraudulent affair. In this connection, he 
referred to s. 43, Transfer of Property Act. 
He quoted Lok Nath v. Thakurdas, 71 Ind. 
Cas. £0 (1), a judgment of this Court in 
support of the view that a' judgment- 
debtor isnot bound to keep his property 


intact for the creditor and a bona fide 
transfer by the judgment-debtor hefore 
attachment debars the  decree-holder 


from proceeding against the property so 
alienated. 

{earned Counsel for the respondent has 
stated that the transfer was fraudulent and 
that the wifehad no enforcible claim as 
contemplated by s. 43, Transfer of Property 

(1) 71 Ind, Cas, 20. ; 


e 


her husband when, 
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Act, because she knew at the time of her 
marriage that the house did not belong to 
her husband and consequently had taken a 
property which to her knowledge was not 
owned by the transferor. He has also point- 
ed to the fact that- before the registration 
of the deed of relinquishment took place, a 
prohibitory injunction was served on Mian 
Mir Ahmad and urged thatin the circum- 
stances the subsequent registration did not 
convey any title. Wedo not agree with 
the contention of the learned Counsel for 
respondent that the transfer of October 21 
‘1931, was fraudulent and that there was no 
genuine consideraticn for it. We are not 
in agreement with himin the view that 
the woman knew that the house did not be- 
Jong to her husband. We think’ that the 
husband made her accept the house on the 
understanding that his father had permit- 
ted him to transfer it, and that he was 
therefore competent to alienate it. -This 
being a misrepresentation which persuad- 
ed her to marry Mian Mir Ahmad, we think 
‘the principles underlying ’s. 43, Transfer of 
Property Act, cameinto play and conferred 
on her a right to enforce her claim against 

on the death of the 
father, he became ower of the house and 
she did enforce it. The transaction is, there- 
fore, bona fide and for consideration and 
must be upheld in view of the authority 
quoted by Counsel for appellant. Now, as 
regards the question of prohibitory injunc- 
tion, we notice that the deed was present- 
ed for registration on October 22, 1931 
i. ên long before the application for the 
issue of prohibitory injunction was made to 
the Court. Ib was noted in the endorsement 
that Mian Mir Ahmad had presented it for 
registration and confirmed itscontents. The 
only point on which the learned Counsel 
can take his stand is the technical plea 
‘that the document was actually copied into 
the zee ee on mi 27, 1931. In this 
‘connection we would refer to s. 4 istra- 
tion Act, which runs thus : Wan 


“A registered document shall operate f 

ty . : 0 
time from which it would hare commenced p 
operate if no registration thereof had been requir- 


ed or made, and not from the time of it i 
an A s registra- 


It clearly shows that the legislature į - 
ed the document to take offect ae 
date of its execution and not from the 
date of registration. Their Lordships of the 
Privy Council had to consider the effect of 
this section in the case reported ag 
Kalyanasundaram Pillai v, Karuppa 
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Mooppanar 100 Ind. Cas. 105 (2), The re- 
levant porlion of the judgment may be re- 
produced as follows : 

“They (thsir Lordships) are unable to ses how 
the provision of s, 123, Transfer of Property Act, 
can be reconciled with s. 47, Registration Act, 
except upon thè view that while registration is a 
necessary solemnity in order to the enforcement of 
a gift of immovable property, ib does not suspend 
the gift until registration actually takes place, 
When the instrument cf gift bas been handed by 
the donor to the done end accepted by him, the 
former has done everything in his power to make 
it effective. Registration does not depend upon his 
consent, but is the act of an officer appointed by 
law for the purpose, who, if the deed is executed 
by or on behalf of the donor and is attested by 
at least two witnesses, must register it, if it ig 
presented by a person having the necessary interest 
` within the prescribed period.” 

In view of this exposition of law by their 
Lordships of the Privy Council, we feel that 
there is no force in this ergument ad- 
dressed to us by the Counsel for respondent. 
We think that the transferor did all in his 
power and the transfer took effect from the 
date on which the deed was executed. The 
result of the discussion given aboveis that 
we hold that the deed of relinquishment is 
a deed of transfer which validly passed 
the title tothe house in suit to Musnmmat 
Umatul Rasul in enforcement of a previous 
invalid contract and for the consideration 
of her dower which was due from 
the husband and that the house could 
not be attached cr sold in the decree 
obtained by Mengal Singh Lakhbir Singh 
against Mir Ahmad Aziz Ahmad. The 
appeal is, therefore, accepted and Musammat 
Umatul Rasul is granted a decree which 
she has prayed for with costs in both 
Courts. 

Pleader’s fee Rs. 200. 

N Appeal accepted. 


N. 
_ (2) 100 Ind. Cas. 103; A IR 1927 P O 42; 54 IA 89; 
50 Mad. 193; 25 A L J113; (1927) M W N 149; 4 
O W N 197; 25 L W 336; 52 M LJ 316; 38 ML 87; 
31 O W N 509; 8P L T327; 29 Bom. LR 833; 45 G 
LJ 435 (P. C). 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 288 of 1933 
January 6, 1936 
ALLSOP AND GANGA NATH, Jd. 
GANGARA M—PLAINTIRR—APPELLANT 
versus 
HARIHAR PRASAD AND OTAERS— 
DEFENDANTS-—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 92, para, 
3 - Mortgage-- Subrogation—Right of any subsequent 


mortgagee redeeming prior mortgage to be subrogated— 
5. 92 (3), scope of, s 


Any subsequent mortgagee who, redeems a prior 
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mortgage has a right to be subrogated to the position 
of the prior mortgagee. Paragraph 3, s. 92, Transfer 
of Property Act, obviously refers.to persons other 
than subsequent mortgagees 
to a mortgagor to enable him to redeem a mort- 


gage. 


S. C. A. trom the decision Sf the Addi- 


tional Sub-Judge, Muttra, dated Novem- 
ber 23, 1932. 


Messrs. N. P. Asthana and B. N. Sahai,- 


for the Appellant. 

Mr. Panna Lal, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit on the basis of a mortgage. 
One of the defendants, viz. defendant 
No. 7, was impleaded asa subsequent 
mortgagee. His defence was that he had 
been subrogated to the position of a prior 
mortgagee because he had redeemed a 
previous mortgage. The mortgage in suit 
was executed on June 23, 1924. The mort- 
gage-in favour of defendant No. 7 was 


executed on January 24,1924. There was 


a provision in that mortgage that a certain 
sum of money was left with him to 
redeem a prior mortgage dated August 17, 
1915, in favour of one Bhagwat Das. 
Defendant No. 7 did redeem this mortgage 
and the Courts below have held that he 
was subrogated to the position of Bhagwat 
Das and hive decided the case accordingly. 
The argument in second appeal is that 
defendant No. 7 could not be: subrogated 
to the position of Bhagwat Das because 
under the provisions of para. 3 of s. 92 
Transfer of Property Act, there was no 
registered instrument by which the mort- 
gagee agreed to such subrogation. It 
seems to us that there is no force in this 
argument, Under s.91, Transfer of Prop- 
erty Act, any person other than the mort- 
gagee Of the interest sought to be redeemed 
who has any interest in or charge upon 
the property mortgaged has a right to 
redeem and a subsequent mortgagee, 
therefore, has a right to redeem. Under 
para. 1 ofs. 92, any of the persons referred 
to in s. 91, other than 
shall on redeeming property 
the mortgage, have, so far 
redemption, foreclosure or sale of such 
property, the same rights as the mort- 
gagee whose mortgage he redeems may 
have against the mortgagor or any other 
morigagee. 

The result of this is that any sabse- 
quent morig gee who redeems a prior mort- 
gage has a right to be subrogated to the 
position of the prior mortgagee. Paragraph 
3; 8.92, Transfer of Property Act, obviously 
refers to persons other than subsequent 


subject to 
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who advance money ' 


the mortgagor,’ 


as regards: 


903 --* 


mortgagees who advance money to a mort-; 
gagor toenable him to redeem a mortgage. 
It has been suggested that the case of , 
defendant No. 7 can be distinguisked ` 
because the money for redeeming the ` 
mortgage was definitely left in his posses- | 
sion. Wecannot see that there is any 
distinction. f 

There is no force in this appeal and we 
dismiss it with costs. 

N. Appeal dismissed. 


ny 


ALLAHABAD HIGH COURT : 
Civil Revision Application No. 717 of 1984 
January 27, 1936 
ALLSOP AND Ganca Nata, JJ. 
BECHAN MISIR—App.icant 
YETSUS 
MARKANDE MISIR AND otazres— 
Oprrosita PARTIES l 

Civil Prosedure Code (Act V of 1909), s, 24—Trans- 
fer of suit--Condition under’ s, 24—Suit instituted 
in proper Court — Munsif succeeded by another not 
having pecuniary jurisdiction to try it—Transfer by 
District Judge to Court having proper jurisdiction— 
Legality of. i AM 

All that s. 21, Oivil Procedure Code, requires is 
thit the suit should be pending in a Subordinate 
Court which had jurisdiction at.the time the suit 
was filed. ; f ore 

Where a suit was instituted properly in the Court 
which had jurisdiction to entertain it and the Munsif 
was succesied by another wh? had no pecuniary 
jurisdiction to try it: ; 

Held, thit the District Jndga could transfer the 
suit toa Court having propar ppeaairry juris lissia. 
Ledgard v. Bull (1), distinguish 24. ee 

Č. R. App. from an order of the District 
Judge, Benares, dated October 6, 1931. 


- Mr. A. Sanyal, forthe Applicant. 
Mr. K. Verma, for the Opposite Parties. 


Order.—This isan application in re» 
vision by Bechan Misir, defendant, against 
the order of the learned District Judge, 
Benares, transferring the suit filed against 
him by the opposite parvies from the Court 
of the Munsif of Shahganj to the Court 
of the Additional Subordinate Judge, Jaun~, 
pur. The valuation of the suit was Rs. 2,500. 
At the time the suit was filed, the Munsif 
of Shahganj had jurisdiction to try suits: 
up to the valuation of Rs. 5,000. He was 
subsequently transferred and was succe- 
eded by a Munsif whose jurisdiction awas - 
only up to Rs. 2,000. Then an application 
was made by the plaintiff tothe learned 
District Judge, Benares, for the transfer 
of his suit from the Court of the Munsif of 
Shahganj. A notice was issued to the., 
opposite parties and the learncd District 
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Judge transferred the suit from the Court 
ofthe Munsif of Shahganj to that of the 
Additional Subordinate Judge, Jaunpur. It 
has been urged by the learned Counsel 
for the applicant’ that the learned District 
Judge had no power to iransfer the suit 
under s. 24, Civil Procedure Code. 

He relies on Ledgard v. Bull (1), butit 
does not apply tothe present case because 
there the suit was never instituted in the 
Court of proper jurisdiction. Here the 
suit was instituted properly in the Court 
which had jurisdictien to entertain the 
suit. At the time the suil was transferred it 
was pending inthe Court of the Munsif of 
Shahganj and the learned District Judge 
had authority under s. 24, Civil Procedure 
Code to transfer the suit, All thats. 24, 
Civil Procedure Code, requires is that the 
suit should be pending in a Subordinate 
Court which had jurisdiction at the time 
the suit was filed. There is no force in the 
application. Itis, therefore, ordered that 
the application be dismissed with costs. 


N. Application dismissed. 
(1) 9 A 191; 13 I A 134; 4 Sar, 741 (PO), 
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MADRAS HIGH COURT 
Appeal Against Order No. 358 of 1931 
` January 31, 1936. 

Brasier, C. J. AND Kiva, J. 
OOMER HAJEE AYOOB SATT-— 
TETITIONER—-APPELLANT 

. Versus 
THIRUNAVUKKARASU PANDARAM 


_ AND ANOTHER-—RESPONDENTS 

Foreign decree -Sutt against non-resident foreig- 
ner—Submission to jurisdiction, what constitutes— 
Mere filing of suits as plaintiff, whether amounts 
to submission—Asking for concession knowing that 
kn has been filed and property attached, effect 
of. 
_ A person who has filed suits in a Court having 
jurisdiction to try them cannot thereby by implica- 
tion be taken tosubmit himself to the jurisdiction 
of the same Court in cases where that Gourt has no 
jurisdiction. ` 

The conduct of the defendant both before and 
after the decree is passed hasto be looked into to 
decide whether he submitted to the jurisdiction of 
the Court. 

Submission to jurisdiction need not necessarily 
be by some overt act in Oourt. If the defendant's 
attitude as regards the jurisdiction of the Court in 
which a suit is brought against him canbe estab- 
lished by evidence to have been one of submis- 
sion to the jurisdiction of the Court, the decree 
will be binding. 

Where the defendants against whom an es parte 
decree was passed by a foreign Ocurt had 
knowleige that the suit had been filed and also 
that an amount owing to them had “been sttached 
in that suit by that Court but did not dispute the 
attachment and asked only for a conceasicn : 
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Held; that they must be held to have waived 
the question of jurisdiction and were not entitled 
to contend that the decree of ths foreign Court 
could not be enforced against them. 


A. against the order of the District Court 
of Tinnevelly,#dated January 22, 1931, in 
E. P. No. 21 of 1930 (O. S. No. 152 of 1103 
on ive file of the District Court of Anjikkai- 
mal). : 

Mr. K. Venkateswaran, for the Appellant. 

Mr. C. S. Venkatachariar for Mr. P. N. 
Appusami Aiyer, for the Respondents, 


Beasley, C. J.—The appellant, a merchant 
residing in Cochin State in September, 1928, 
obtained an ex parte money decree against 
two minor defendants (the respondents). 
The Cochin Court, namely, the Court of 
District Judge of Anjikaimal, a foreign 
Court, clearly had no jurisdiction to pass 
this decree because the defendants at the 
date of the suit were not residents of Cochin 
State at all but of Tinnevelly. The minor 
defendants did not at any time appear in’ 
the suit. The appellant, the decree-holder, 
sought tò execute the -decree which was 
transferred to the District Court of Tinne- 
velly for execution. The minor defendants, 
the respondents, opposed execution, the 
main ground of opposition being that the 
Cochin Court had no jurisdiction to pass the 
decree in question. The learned District 
Judge refused execution upon that ground. 
The appellant contended that the respcnd- 
ents had submitted to the jurisdiction of 
the Cochin Court because in some other 
cases they had. done so. This contantion 
was not accep'el by the learned District 
Judge who says: 

“This surely isirravelant. It is the person who 
is not resident in Native State who must deter- 
mine in each case whether he shall submit to the 
jurisdiction ofthe foreign Court or not. If he does 
so in one case, it does not follow that he is bound 
to dosa in all future cis2s. No question of estop- 
pol arises.” 

The learned District Judge, therefore, 
refused execution. The appellant, the peti- 
tioner in execution proceedings produced a 
letter Ex. H which Le states in ‘an affidavit 
which is before us the learned District 
Judge failed to consider. When this matter 
was before us on a previous occasion, we 


“were of the opinion that the appellant was 


entitled to rely upon the letter here but 
since its genuineness was disputed, a find- 
ing on that question by the District Court 
was called for. Taat finding is before us 
now and it is that the letter is genuine;. and 
having regard to the strong reasons given 
by the learned District Judge in support Qf 
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this finding, we accept it. The letter is 
dated May 11, 1928. Ibis addressed to the 
appellent, the petitioner in the District 
Court and the plaintiff in the Cochin Court, 
and is signed by M. A. Arunachalam 
Pandaram, the executor of the estate in 
which the minor defendants had an inter- 
est. On the date of this letter the appel- 
lant had attached before judgment in the 
suit an amount due by one Rutunsi Kalyanji 
Sait tothe minors. The letter refers to the 
amount and reads as follows: 

“You know that the right in respect of the 
amount due by Rutunsi Kslyanji Sait, carrying on 
pusiness inthe Mattancheri Bazaar has been at- 
tached before judgment in the suit O., S. No, 152 
of 1103 (1927-192) filed by you in the District 
Court, Anjengo, against the deceased Sundaralinga 
Pandaram’s minor children Thirunavukkarasu and 
others. “The said minors require a month's amount 
of the said smount. I, therefore, request you to 
send letter through my agent Venkataram Aiyar, the 
bearer of this letter, to tha effect that you have no 
objection to the said minors. being paid only a 
month’s amount. The balance amount after deduct- 
ing this one months amount can be collected by 
you, dated May 11, 1928, 

(Sd). M. A. Arunachalain Pandaram, 
Executor of ©. V. I CO, Estate.” 


The appellant contends that this letter 
amounts to a submission to the jurisdiction 
of the Cochin Court; and he aiso contends 
that by reason of some previous suits against 
other parties in which the respondents were 
plaintiffs filed in the Ccchin Court an infer- 
encé is to be drawn thet in the present suit 
the respondents submitted to the jurisdic- 
tion of the foreign Court although they did 
not appear in the suit and the decree was 
passed against them ex parte. This argu- 
ment is based upon a judgment of Fry, J. 
in Rousillon v. Rousillon (1), in which he 
considers a number of English cases in 
which were considered the principles upon 
which foreign judgments are enforced by 
the Courts of England. and after referring 
to Schibsby v. Westenholte (2), observes: 

“What are the circumstances which have bean 
held to impzse upon the defendant the duty of 
obeying the decision of a forsign Court? Having 
regard to that case and to Copin v Adamson (3), 
they may, I think, be stated thus. The Courts of 
this country consider the defendant bound where 
he isa subject of the foreign country in which 
the judgment has been obtained, where he was re- 
sident in the foreign country when the action 
began; where ths defendant in the character of 
plaintiff has selected the forum in which he is 
afterwards sued.” 


(1) (1880) 14 Ch D 351; 491 JCh. 338; 42 LT 
679; 28 W R 623; 44 J P 663. 

(2) (1871) 6 Q B155; 40L JQB 73; 24 LT93; 
19 W R 587. 

(3) (L884) 9 Ex, 345; 43 L J Bx. 16l; 31 L T242; 
22 W R 658. 
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It is the last nemed position upon whie 
reliance is placed by Mr. Raghava Rao, 
who also relies upon the decision of this 
Court in Asanalli Nagoor Meera v. Mahadu 
Meera (4), a judgment of Phillips and Rame- 
sam, JJ. In the course of the judgment of 

p. 822* it is stated ; i 

“There -is also an additional circumstance which 
would possibly give the Ceylon Court jurisdiction 
and that is the fact that the defendants’ firm 
actually filed suit in the Ceylon Court and having 
come in as plaintifis can hardly "be allowed as 
defendants to deny the jurisdiction whi they 
themselves invoked and in this connection 1 would 


refer to a judgment in Second Appeal No. 1492 of 
1920 not reported.” 

That was a judgment of Ayling, A. ©. J. 
and Odgers, J. in which reference is made 
to Rousillon v. Rousillon (1), already refer- 
red to and it is stated: 

“Now here the Ist defendant swears that he filed 
and defended suits in the Courts of Trincomali on 
behalf of 2nd defendant under his  povwer-of- 
attorney (Exhibit 1.) If then the 2nd defendant has 
through her agent selected the Trincomali Court as 
the forum in which to bring suits, it stands to 
natural justice that she cannot object to the juris- 
diction of the sane Court, when she is afterwards 
sued in it. It has been argued that the words of 
Fry, J., quoted above which, as far as we know, 
have never been questioned, must be res!ricted to 
the same action or cause of action,é g, A brings 
a suit in aforeign Court against B,a resident in 
the foreign country, the Court dismissed A’s suit 
and has, therefore, jurisdiction over him for re. 
covery of case, etc. The words arə certainly wider 
than this, and in our cpinion, ths expression “ in 
which he is afterwards sued * must ke taken ag 
conclusive against such a contention.” 

Reference is also made in the judgment 
of Ramanathan Chettiar v. Palimuthu Pillai 
(5). In the case before Ayling, A. J.C. and 
Odgers, J. the 2nd defendent had given a 
power-of-attorney to her agent t) transact 
business on her behalf in Ceylon and had 
adopted the Ceylon Court es her forum for 
the trial of suits arising out of those iran- 
sactions. That, in my opinion, is an import- 
ant circumstance which do2s not exist in 
the present case and I agree with the con- 
tention of Mr. C. S. Venkatachari on behalf 
of the respondents that as it would appear 
that the previous suils filed by the present 
respondents in the Cochin Court were 
against residents of Cochin State, the Cochin 
Court had jurisdiction to try those suits. 
This is an all-important distinc.\ion because 
there was in thcse cases no submission to 
the jurisdiction; and a person who has filed 
suits in a Court having jurisdiction to try 
tbem cannot thereby by implication be 


aa 22 L W820; 92 Ind. Cas. 491; A I R1926 Mad. 
39. : 
an 37 M 168; 18 Ind. Cas. 189; 24 ML J 





*Page of 22 L. W.—[Ld.] 
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taken to submit himself to the jurisdiction 
of the same Ceurt in cases where that 
‘Court hes no jurisdiction and the decision 
of the Privy Council in Sirdar Gurdayal 
Singh v. Rajah of Faridkvte (6), is in point 
here. There it was held that an obligation 
to accept the, forum loci contractus could 
not, unless expressed, be implied to found 
a conditional jurisdiction against the parties 
in a suit founded on that contract for all 
future time. In my view, therefore, the 
earlier suits in which the present respon- 
dents were plaintiffs in the Cochin Court 
have no bearing upon this question. 

With regard to Ex. H, however, the appel- 
‘lant’s case rests upon stronger foundation 
because it is contended that this was a sub- 
mission to the jurisdiction of the Cochin 
Court because it shows that the respondents 
had knowledge that the suit hed been filed 
against them and also that an amount owing 
to them had in that suit been attached by 
that Court and did not dispute the attach- 
ment but on the contrary merely asked for 
a concession and on its refusal did not 
further contest the matter and that they 
must, therefore, be held to have waived any 
qrestion of jurisdiction. Mr. Venkatachari, 
jowever, contends that cs the respondents 
were not residents of Cochin State, they can 
only be bound by the decree passed by that 
Court without jurisdiction by being brought 
under the third cese, cl. (c) stated in 
Dicey’s Conflict of Laws (Sth Edition) p. 399, 
namely, “by having expressly or impliedly 
contracted to submit to the jurisdiction of 
such Court,” end argues that Tix. H was 
merely an offer to the appellant (the plaint- 
if) which offer was rejected by him end, 
therefore, there cannot have been any im- 
plied contract and thet it is only in euch 
cases that the decree would be binding on 
the defendants, they having remained ex 
parie throughout. This argument excludes 
any case of waiver by conduct. Itis clear 
of course that a defendant against whom a 
suit has been filed in a Court which has no 
jurisdiction is not bound to eppear and 
raise a plea as to the jurisdiction. He can, 
if he chooses, remain inactive and can, 
thereafter raise that plea. Nevertheless, 
his conduct both before the decree is 
passed and after, may afford evidence | as 
to the defendant's intention in remaining 
ex parte. This aspect of the question has 
been discussed in Sheo Tahal Ram v. 
Binaik akarat (7). There a decree kad 

A T A . 

7 GA 136 Ind. Cas. 353; (193)A L J 
653, AI R 1931 All; 689; Ind. Rul. (1932) All. 
177. 
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been passed by a Court having no juris- 
diction to pass it. The decree was trans- 
ferred from ihat Court which was a foreign 
Court to a Court in British India, namely, 
the Mirzapur Court, and the judgment- 

debtor appeded there and deposited Rs. 100 
in part payment and asked for three months 
time to pay up the balance. No objection 
as to the want of jurisdiction of the foreign 
Court to pass the decree was then raised. 
Later on, when the application was made 
for attachment ofa fresh property, objection 
was taken that the foreign Court hal no juris- 
diction to pass the decree, which was a valid 
objection, and it was held by Sulaiman, 
A. O. J. that the mere faci thet the defend- 
ant allowed the suit to be decreed ex parte 
would not amount to his submitting to the 
jurisdiction of the foreign Court nor would 
his subsequent conduct in making part 
payment and obtaining time in the execu- 
tion Court be any evidence to show that 
he had submitted to the jurisdic'ion of the 
trial Court before the decree was passed and 
that the submission to jurisdiction must be 
to the foreign Court itself and p obably 
prior to the pronouncement of the judgment 
in order to make the: decree a valid one. 
Niamatullah, J., however, was of the opinion 
that the subsequent payinent made by the 
judgment-debtor might be an imporlant 
circumstance indicative of his intention to 
submit to the jurisdiction of the Court at 
the time when the suit was pending, that it 
was only a piece of evidence to be taken 
into consideration in arriving at a finding 
on the question of submission end that 
there is nothing in law which makes it 
necessary ihat the submission to jurisdic- 
tion can only be by some overt act. On 
p. 7577 he observes: 

_ What amounts to a submissicn to tle jurisdic- 
tion cf a foreign Court is a. question of some 
nicety in many cases. Where in answer to a 
summons issued by a foreign Court the defendant 
appears and contests the suit, without raising any 
question as to jurisdiction, there is no doubt that 
he submits to the jurisdiction of that Court. 
Again, where he so appears and repudiates the 
jurisdiction of a Court without entering into his 
defence, it is clear that he does not submitto the 
jurisdiction of that Court. Between these two 
extremes is the cas$ where on rec2ipt of the sum- 
mons he puts in no app2arance and an ex parte 
decree, otherwiss open to no objection, is passed 
against him. His conduct in such circumstances is 
accountable on two hypotheses. He might have 
refrained from putting in an appearance because 
he was sanguine that the decree, if passed, would 
be ineffective for want cf jurisdiction - of the Court 
pissing it; or hə might have submitted to the 
jurisdiction of the Court in the belief that the 
plaintiff's claim was a just one andhe did not 


*Page of 53 A.—[Hd.] è . 
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object to the decree being passed by 
Court. I find nothing in law which 
necsssary that the submission to jurisdiction can 
only be by some overt act in Court. If nis 
attitude as regards the jurisdiction of the Court 
in which a suit is brought against him can be 
established by evidencs to have bæn one of sub- 
mission tothe jurisdiction of the Court the decree 
will be binding. Subsequent payment towards part 
satisfaction of the desree is, in my opinion, an 
important circumstance from which submission on 
his part tothe jurisdiction of tha Court may be 
inferred. Much, however, will depend onthe cir- 
cumstances under which the payment of the dec- 
retal amount is made, In each case it is a piece 
of evidence entitled to more or less weight. I 
should not be understood as implying that payment 
of decretal amount in part is itself a submission 
and acts retrospectively. If the decree when pass- 
„ed was a nullity for want of jurisdiction in the 
Court which passed it, no subsequent act of the 
defendant can make it otherwise. Subsequent con- 
duct of the defendant may, however, be an indica- 
tion of his intention to submit to the jurisdiction 
of the Court at the time when the suit was pend- 
ing.” 

In the present case, the facts are, in my 
opinion, stronger. The conduct relied upon 
as indicating the intention of the respond- 
ents is conduct during the pendency of the 
suit and no question of giving retrospec- 
tive effect to it arises. That conduct I 
agree with Niamat-ullah, J. is evidence to 
be considered. What does Ex. H, upon a 
fair construction of it, mean? It seems to 
me that it is an acknowledgment of the 
attachment before the judgment by that 
Court and a request merely for some con- 
cession. There is nothing conditional about 
the request such as Mr. Venkatachari con- 
tends there is. The letter does not say that 
if the offer is refused, the respondents will 
contest the matter; and further, when the 
offer was rejected, they did not contest the 
matter. In my view, Ex. H is evidence 
bearing upon the intention of the respond- 
ents to remain ex parte because the appel- 
lant's claim was a just one and there was 
no objection to the attachment by that 
foreign Court. For these reasons, I am 
satisfied that there was a submission to 
the jurisdiction of the foreign Court and 
that the learned District Judge was wrong 
in refusing execution. This appeal must, 
therefore, be allowed with ecsts here and in 
the District Court and execution allowed to 
proceed. 

King, J.—I agree. 

A. < Appeal allowed. 


the foreign 
makes it 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 40 of 1933 
January 30, 1936 
SULAIMAN, C. J. AND BENNET, J. 

RAM SEWAK-—Ptatntire—~APPELLANT 
versus 
Musammat Rani SUBHADDRA KUAR 
— DEFENDANT RESPONDENT 

Adverse possession—Grove — Mere non-payment of 
rent by grove holder —Whether amounts to exercise 
of adverse possession — Land originally assessed to 
rentasgrove included within Municipal limits—~ 
Erection of buildings on portion—Whether amounts to 
evidence of adverse title. 

It is indeed a matter of common knowledge that in 
the case of groves rent occasionally lapses when the 
grove ceases to bea grove producing fruit. Fre- 
quently rent is taken from ths grove-holder as long 
as any produce is forthcoming, and when the grove 
becomes old and produce ceases, the zemindar 
refrains from collecting rent. Consequently, mere 
non-payment of rent of the grove does not amount to 
any exercise of adverse possession on the part of the 
person holding the grove. | ae l 

The mere erection of certain buildings on the land 
which was originally grove does not necessarily 
amount to any evidence of adverse title, when thre is 
no finding ihat these buildings were not erectzd 
by the permission c? the zzmindar of the time, 
Bhaddar v. Khair-ud-din Hussain (1), Incha Ram v. 
Bande Ali Khan (2), Alopi v. Gajadhar Prasad (3), 
Komil Prasad v Bharat Indu (1) and Nabi Mohamad 
v, Baagwat Prasad (5), distinguished. 

L. P. A. from the decision of the Mr. 
Justice Young, reported as 149 Ind. Cas. 
807. 

Messrs. S. N. Sen and N, P, Asthana, for 
the Appellant. 

Messrs. Tej Bahadur Sapru and Shiva 
Prasad Sinha, for the Raspondent. 

Judgment.—These are two Letters Patent 
Appeals brought by a plaintiff in the 
following circumstances: The plaintiff 
brought two suits for arrears of rent for 
three years in the Court ‘of the Assistant 
Collector 2nd Class es follows: In appeal 
No. 40 there was a plot of 1 bigha 8 
biswas, and the rent claimed was ennag 
15 pies 6 per annum. In Appeal No. 44 there 
was a plot of 3 bighas, and the rent claimed 
was Rs. 2-3-6 per annum. The plaintiff 
claimed that he was’ the zamindar in the 
village called Cawnpore kohna, or Old Cawn- 
pore, avillage which was formerly outside 
the Municipal limits, but which had been 
included in the Municipsl limits sometime 
ago. The plaintiff claimed a share in the 
mahal Jagannath of this village. The 
main defence in para. 3 of the written 
statement was: 

“The plot claimed forms part of abadi and 


whereon a house is constructed in respect of which 


house tax is paid. The defendant and her pre- 
decessors have beenin proprietary possession thereof 
for a long time. No rent was ever paid,” 


Issues were referred on the question of 
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proprietary title to the Court of the Munsif, 
and the main issue, No. 1, was “whether 
ihe plaint property belongs tothe plain- 
tiff.” le will be noted that there was no 
specific pleading of acquisition of title by 
adverse possession; but evidence was pro- 
duced on that point and the plea which 
was eventually made before this Court in 
second appeal was of adverse possession. 
The Munsif held in favour of the defen- 
dant and the plaintiff appealed to the 
District: Judge, who granted a decree in 
favour of the plaintiff. The District Judge 
found that the origin of the title of the 
husband of the defendant, who was a 
taluqdar, was a sale-deed from three 
widows who were grove-holders. These 
widows executed wht was purported to be 
a sale-deedin the rights of the grove on 
February 14,1888, and the relevant por- 
tion is as follows; 

“One grove, known as Saknawala, with land med- 
suring 6 bighas 3 biswas, assessed with annual rent 
of Rs, 4-1, but not paid, situated in old Cawnpore 

purchased by us,is in our exclusive proprietary 
possession . We, therefore, transfer and sall the 
said grove with land and trees, fruit-bearing or not 
fruit-bearing, with patwart and its produce, to- 
gether with a well.... for Rs. 2,060." 


Now there is no doubt that persons pos- 
sessing the interest of grove-holders are 
entitled to transfer that interest. Itis a 
fact that in this document it is also 
stated that they sell the site of the grove 
with land and trees thereon. There is no 
evidence that the dosument was brought 
to the notice of the zamindar, end the 
mere statement about the selling of the 
grove-land does not in the opinion of the 
District Judge amount to any clear asser- 
tion of adverse possession. In regard to 
rent there is en admission that the grove 
which comprises these 6 bighas 3 biswas 
was assessed to an annual rent of Rs. 4-4. 
It is merely stated that the rent was not 
paid. It is not alleged in the sale-deed 
that the rent was not payable. It is in- 
deed a matter of common knowledge that 
in the case of groves rent occasionally 
lapses when the grove ceases to be a grove 
producing fruit. Frequently rent is taken 
from the grove-holder as long as any pro- 
ducs is forthcoming, and when the grove 
becomes old and produce ceases, the 
zamindar refrains from collecting rent. 
That is a common case, and does not 
amount to any exercise of adverse possession 
on the part of ths person holding the 
grove. Now the present state of the land 
was found by the Munsif as follows: “That 
land in dispute is partly covered by 
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building and partly by the execution of a, 
garden.” Tne word ‘execution’ is some- 
what obscure. He also stated “Tne build- 
ings are pretty old, and so are some fruit 
and timber grees.” The learned District 
Judge stated: There are some temples and 
some small residential buildings, but most 
of the land is an ordinary flower garden 
with some big trees growing init.” It is 
clear, therefore, that the part of the area 
in dispute which in the present case is 
about 44 bighas, the major part is land 
occupied by trees and a garden and is 
not land occupied by buildings. The ori- 
ginal area of 6 bighas old had been divi-- 
del by partition of mahals, and the present 
plaintiff is interested in 4 biyhas 8 biswas. 
Now evidence of adverse possession was 
produced before the learned District Judge, 
and he states: 4 

“There is the statement of ona old sarvant of the 
defendant's predecessor-in-interest that one of the 
zamindars actually demanded rent soon after the 
deed of sale and that the defendant's predec:ssors 


openly repudiated his right, but I cann t believe 
this evidences, 1 do not believe that it is tras.” 

There were settlements of this crea, one 
before and one after the sale-deed. The 
ettlement before the sale-deed was in’ 
1876, 4. e, in 1283 Fasli and one after 
the sale-deed was in 1993, 1. es in 
1311 Fasli. In these revenue settlements 
there was the entry that the land was 
grove. In the second settlement of 1311- 
Fasli, the entry of these plots was-in the 
abudi of the village. Now the learned Dise 
trict Judge has found: 

“There ig no reason for supposing thit the entry 
wus originally a wrong entry, and therefore I hold 
the defendant's predecessors-in-title acquired the 
land asa groves for which they paid a certain 
rent,” 

In the wajib-ul-arz it is stated that ten- 
ants sell the wood and fruits, but cannot 
sell the land. He finds that there was na 
definite assertion which amounted to a 
denial of the title of the owner, and that 
it is not shown that the claim of the 
defendant's predecessor was brought to the 
pole of the zamindar. He further 

eld: 

“T hold therefore that the defendant had not 
at any time tcquired a proprietary right by ad- 
verse possession. The defendants title was ori- 
ginally that of a tenant holding a grove and I hold 
that that is her title now,” 

The learned single Judge of this Court 
who heard the second appeal came to the 
conclusion that on the findings of fact by 
the District Judge adverse possession had 
been established by the defendant, and 
accordingly he dismissed the suit of the 
plaintiff. He relied on cestain rulings, 
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and certain other rulings have been quoted 
before us. These rulings are: Bhaddar v. 
Khairuddin Hussain (1), Incha Ram v. 
Bande Ali Khan (2), Alopi v. Gajadhar 
Prasad (3), Kemil Prasad veBharat Indu 
(4) and Nabi Mohammad v. Bhagwat Pra- 
sad (5). Now all these rulings have cer- 
tain points in common; (1) they are for 
suits for ejectmeni: (2) they relate to the 
site of the houses in an inhabited area: 
(3) the origin of the tenure of the de- 
fendant is not known. In Komil Prasad 
v. Bharat Indu (4), it was known that the 
original occupant of the house was a per- 
son who is not a tenant or raiyat. Now 


the present case is entirely different on all - 


three points. This is not a suit for eject- 
ment; ib is not a suit concerned merely 
with the site of a house in an inhabited 
area; and it isnot a suit where the origin 
cf the possession cf the defendant's prede- 
cessor is unknown, or where the crigin is 
the occupation of a person who was not a 
tenant or raiyat. On the contrary in the 
present cese the Jendlerd has merely sued 
for the rent which was originally csses- 
sed on a holding, and whieh is admitted 
by the dccument in title of the plaintiff to 


have been assessed on the holding. Fur-. 


ther the land in question, although it is 
now included within the Municipal limits, 
is land which is not merely the site of a 
heuse; it is land which wes originally 
grove, and there are still trees of all sizes 
and age ‘standing upon it. It is'only a 


small portion of the land on which the’ 
buildings: stand, and the major portion of | 


the land is not occupied by buildings. 

The origin of the land is grove, and 
this, in our opinion, dominates this case. 
We would refer to s. 116, Evidence Act, 
which provides that no tenant of an im- 
movable property or any person claiming 
through such tenant, chall during the con- 
tinuance of the tenancy be permitted io 
deny that the landlord of such tenent hed 
at the beginning of the tenancy a title to 
such property. Indeed the pleading of the 
defendant was that by the sale deed in 
question the defendant acquired pro- 
prietary rights from the three widows who 
were grove-holders. The defendant partly 


(1) 29 A 133; 3 A L J 760; A W N 1906, 205. 
(2) 33 A 757; 11 Ind. Cas. 52; 8 A L J 577. ' 
(3) A IR 1931 All, 323; 130 Ind Cas. 296; Ind Rul. 
(1931) All. 264, X; 
pal? 23 A L J 874; 69 Ind Cas. 466; AI R 1926 All, 


(5) (193)) A L J 649; 132 Ind, Gas 565; A I R 1932 
All 33; Ind, Rul. (1931) All. 533; 15RD 560; L R12 
A 303° Rev, . i ` 
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relied on establishing her title of adverse 
possession on the basis of non-payment of 
rent. No other evidence of adverse posses- 
sion appears to have been accepted by 
the lower Appellate Court remains the sole 
Judge of what facts have been proved in 
a case. Oral evidence which was tender- 
ed of adverse possession was not eecepted 
by that Court. The mere erection of certain 
building onthe land which was original- 
ly grove does not, in our opinion, amount 
necessarily to any evidence of adverse 
title, because in tke present case there is 
no finding of fact by the lower Appellate 
Court ihat these buildings were not erected 
‘by the permission of the zamindar of the 
time. In these circumstances we are of the 
opinion that the finding of ihe lower 
Appellate Court is conclusive in this case. 
It wes not open in our opinion to the 
learned single Judge to find that adverse 
possession had been proved. The finding 
of ihe lower Appellate Court on that point, 
which is a mixed question of fact and law 
is in our opinicn ccnclusive. because the 
facts point to a went of adverse posses- 
sion, and therefore, in our opinion, these 
appeals must be dismissed with costs 
throughout. We, therefore, restore the de- 
cree of the lower Appellate Court with 
costs about both hearings. 
N. Appea’s dismiss2d. 





ALLAHABAD HIGH COURT 
Miscellaneous (Gase No. 346 cf, 1935 
January 2, 1936 
ALLSOP, J. 

KHIALI RAM—APPLICANT 

i VETSUS 


BUCHA RAM-—OprPosITr Party 

Provincial Small Cause Courts Act (IX of 1887), 
s. 171—Application for setting aside ex parts decree 
-Conditional order for deposit of decretal amount 
and costs within a period—Deposit not made in 
time—Time, if can be eatended—Period, held not 
essential part of decree. 

Where a decree directed that the amount should 
be deposited within one month fiom the date of 
the order and one of the defendants who was ex 
parte applied for setting aside the ex parte decree 
and obtained an order in revision that subject to 
depositing the decretal amount and payment of 
costs, the Couit below should issue notice to the 
opposite party to show cause why the decree as 
against the applicant should not be set aside and 
the suit restored tothe pending file, but the money 
was not deposited within the pariod : 

Held, that the period was not an essential part 
of the decree and the delay could be condoned and 
period extended for sufficient reason, 

Mr. B. S. Darbari, for ihe Applicant. 

Messrs. B. Malik end Din Dayal, for tha 


Opposite Party. 
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Order.—This is an application for exten- 


sion of time for positing a certain, sum of. 


The applicant wes one of three 
defendenis in asuit in a Court of Small 
Causes. He was not present when the suit 
was heard and decided but the other two 
co-defendanis were present. The suit was 
for a sum of money and a decree was pess- 
ed. The applicant then applied for are- 
view of judgment although 1 am told that 
at the same time the application was so 
framed that it might in the alternative have 
been treated as an application for setting 
aside an cx parte decree. His application 
was rejected. He then came to this Court 
in revision and obtained an order ihat his 
application should be treated as an appli- 
cation for setting aside an ex parte decree 
and that the Court below should issue 
notice to the opposite party to show cause 
why the decree as against the applicant 
should not be set aside and the suit res- 
tored tothe pending file. This order was 
subject to the conditicn that the applicant 
should deposit in the Court below the full 
decretal emount within one month and with- 
in the same pericd pay asum of Rs. 25 to 
the opposite party. Tke money was not 
depcsited within the period of cne month 
and the applicant now asks ihat the period 
should be extended because he has already 
deposited the full sum due under the decree. 
It is urged against the application that the 
applicant will be going egainst the provi- 
sions of s. 17, Provincial Small Cause 
Courts Act, in that he deposited the money 
at a time after he putin his application. I 
“am: assured by applicant's Counsel that se- 
curity was filed at the time when the ap- 
plication wes made. If that is so, the 
provisions of s. 17 of the Act were complied 
with, and in any case lam not in this ap- 
plication to consider whether those provi- 
sions were complied with or not. If they 
were not complied with and that is a ground 
for rejecting the application to set aside the 
ex parte decree, the learned Judge of the 
Court of Small Causes will consider the 
question and decide it according to 
W. 
Ae other objection taken is that it was 
part of the decree cf this Court that the 
amount should be deposited within one 
month from the date of the order, 
i.e., from January 3, 1935. I do not con- 
sider that the period wes an essential part 
of the decree. This Court intended that the 
matter should not be re-opened except upon 
terms and one of the terms was that there 
should be deposit of the decretal amount 


money. 
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The period_ilself was not an 
essential part. It has been explained that 
the delay in making the deposit was due . 
to the fact that ihe record from this Court 
was not retumed to the Court below. In 
these circumstances, es the money has al- 
ready been deposited in accordance with 
the essential condition which this Court 
laid down, it seems to me that the proceed- 
ings should be re-opened and a notice should 
issue in accordance with the order of this 
Court. I therefore allow the application 
and extend the period as prayed. The 
Jourt below will issue notice to the oppo- 
site parly to show cause why the decree as 
against the applicant should not be set 
aside and the suit restored to the pending 
file and be heard snd determined accord- 
ing to law. Thecosts of this epplication 
will be costsin the suit. ae 
N. Application allowed. 


in Court: 





CALCUTTA HIGH COURT 
Government Appeal No. 5 of 1934 
January 11, 1933 
Loat-WIuLtaMs AND Jack, JJ. 
SUPERINTENDENT axb REMEMBRAN- 
CER or LEGAL AFFAIRS, BENGAL — 

À PPELLANT 
VETSUS 
TARAK NATH CHATTERJEE— 

ACOUSED—-RESPONDENT 

Penal Code (Act XLV of 1860), s. 193~—-A pplicabili- 
ty—Intention of fabricating -evidence in order that 
it should appear in evidence in judicial proceeding— 
Necessity of—Criminal trial — Great suspicion but 
nothing inconsistent with accused's story being true 
—Accused, if can be convicted — Interpretation of 
Statutes—Introductory note, when can be referred 
to. 

It is incorrect to say that s. 193, Penal Code, is not 
intended to be applicable to an act done by an 
offender to sereen himself from punishment, and is 
only applicable to an act done by the offender for the 
purpose of getting another person into trou- 
ble. Hmperor v. Ram Khilawan (1), dissented from. 

Per Jack, J.—An_ accused could only be guilty 
under 3.193, Penal Code, if he had the intention of 
fabricating evidence in order that it should appear 
in evidence in a judicial proceeding or in a proceed- 
ing taken by law beforea public servant, as such, 
or an arbitrator as laid down in s.192. The prose- 
cution must therefore show that there was such 
an intention and that the accused did not fabricate 
evidence merely to screen himself in the belief that 
his conduct would result in no proceedings whatever 
being taken. 

Where the case is of very great suspicion against 
the accused and there area number of facts which 
lead one to suspect that the real truth has not been 
placed before the Court either by the a-cused or by 
some of the witnesses for the prosecution, byt there 
is nothing in the evidence which is inconsistent with 
possibility of the story of the aceysed being ejthey 
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wholly oy to a large extent true, in such a position it 
would not be right or just to convict ths accused of 
the offence. f 

No referenca may be made to ths introductory note 
toa Code or to any statement of reasons for legislation 
unless it be where a section is ambiguous, and cannot 
be construed without some such reffence to outside 
sources. 

Messrs. Probodh Chandra Chatterjee and 
Bireswar Chatterjee, for the Appellant. 

Mr. Anil Chandra Rai Choudhury, for 
the Crown. 

Lort-Williams, d—This is an appeal 
against a decision of the lesrned Sessions 
Judge at Burdwan, setting aside a con- 
viction and sentence passed by a Magistrate, 
First Class, Burdwan, under s. 193, Indian 
Penal Code. The learned Judge acquitted 
the accused on a point of law, and did 
not deal with the merits of the case against 
the accused. The story, shortly stated, is 
that on the evening of March 16, 1933, the 
attention of the villagers was attracted 
by sounds coming frem tke village Post 
Office. On going there, they found that the 
Post Master was lying gagged end bound 
and apperently ina semi-cgnscious state. 


Asum of approximately Rs. 1,080 was 
found missing, and, the Post Master 
complained of having bean seized and 


bound by robbers. The Police came to the 
conclusion that the story was false, and 
that the Post Master had set up a bogus 
story to cover his own defaleations. He 
was sent up for trial under e. 193, Indien 
Penal Code, for fabricating false evidence 
in order to create an impression of robbery. 
The learned Judge held thats. 193 is not 
intended to be applicable to an act done 
byan offender to screen himself from 
punishment,and is only applicable to an 
act done by the offender for the purpose 
of getting another person into trouble. In 
my opinion, this view of the section is 
incorrect. The learned Judge seems to have 
been misled by .Note G made by the 
framers of the Code in their introductory 
mote, which is quoted at p. 457 of Ratanlal’s 
‘Law of Orimes,’ Edn. 12, wherein they 
say: 

Twe do not propose to punish him for fabricat. 
ing evidence with tne view of escaping punishment, 
inless he also contemplated some injury to others 


as likely to be produced by the evidence so 
rabricated... .. .” 


And then an example is given. It ap- 
years, however, that this intention of the 
‘ramers of the Code was not carried out be- 
sause in .the Draft Penal Code, Ch, IX 
which deals with ‘False Evidence,’ there is 
s 8. 18% which would have carried out this 
«xpressed intention. Neither this section 
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nor any section like it finds any place in 
the present Code. The learned Judge, 
therefore cannot be right, unless it can be 
shown that in other ways the framers of 
the Code have carried out that intention, 
and that such an intention can be dis- 
covered from the actual words of s. 193. The 
decision in Emperor v. Ram Khilawan (1), 
supports the view which the learned Judge 
has taken. In my opinion, that decision 
is not correct. It cannot be . denied that 
no reference may be made to the introduc- 
tory note toa Code or to any statement of 
reasons for legislation, unless it be where 
a section is ambiguous, and cannot be 
construed without some such reference to 
outside sources, There is no ambiguity, 
however, in s.193, which clearly covers a 
case such as this. The result is that the 
point upon which the learned Judge acquit- 
ted the accused, was wrongly decided by 
him. But the learned Advocate for the 


‘accused has asked us not to send the case 


back to be re-heard by the Sessions Judge 
on appeal, but to examine the 
evidence ourselves and dispose of.the 
ease one way or the other, and this we de- 
cided to do. Undoubtedly, itis a case of 
very great suspicion against the accused. 
There areanumber of facts which lead 
cne to suspect thatthe real truth has not 
been placed before us either by the accused 
or by some of the witnesses for the prosecu- 
tion. ButI can find nothing in the evi- 
dence whichis inconsistent with the possi- 
bility of the story of the accused being 
either wholly orto a large extent true. 
In such a position, in my opinion, 
it would not be rightor just to conviet 
him of this offence. 

The only way in which the learned Adyo- 
cate for the Crown has endeavoured to 
show that the evidence is only consistent 
with guilt, isto ask us to discount the truth 
of the evidence of a considerable number 
of his own witnesses. Where they have 
given evidence which supports the case 
for the accused, he asks us to come to 
the conclusicn that they have been mis- 
taken or misled by the facts. With regard 
to olher witnesses, he has frankly admit- 
ted thatin order to arrive at any sort of 


‘logical conclusion about the facts, we must 


disbelieve them. In such circumstances, it 
seems tome impossible to convict the 
accused of this offence. (His Lordship then 
discussed. the evidence and concluded). That 
substantially is the evidence. As I have 
stated, it isacase of grave suspicion, but 
(1) 28.A 705, . 
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one which, in my opinion, hes not been 
satisfactorily proved, .and the result is 
that although the decision of the learned 
Judge is reversed on the point of law, the 
appeal itselfis dismissed on the merits. 
‘The accused whois on Dail is discharged 
from his bail bond and is acquitted. 

Jack, J:—I agree that the evidence 
being entirely circumstantial is not in- 
consistent with the possible innocence of 
the accused. On the. point of law, I 
should like to add that an accused could 
only be guilty under s. 193, Indian Penal 
Code, if, he had the intention of fabricating 
evidence in order that it should appear in 
evidence in a judicial proceeding or in a 
proceeding taken by law before a public 
servant, as such, or an aroitrator as laid 
downin s. 192. The prosecution must 
therefore show that there was such an in- 
tention and that the accused did not fab- 
ticate evidence merely to screen him- 
self inthe belief that his conduct would 
result in no proceedings whatever being 
taken. 

N. Order ascordingly. 


paa 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 729 of 1935 
December 13, 1935 
ALLSOP AND GANGA NATA, JJ. 
EMPEROR—PROSECUTOR 

VErSusS : 
- BHOPAL SINGH—Rgsponpent. 

Arms Act (KI '0f 1878), s. 4—Possession of empty 
cartridge case, if offence—Piece of lead in shape 
of bullet. or shot—-Whether ammunition—Empty 
cartridge case not suspected to be used as ammunt- 
tion—Matter, if comes under Penal Code (Act XLV 
-of 1860), s. 95—De minimis non curat lex. 

A cartridge case is undoubtedly a part of axe 
Munition within the meaning of s. 4, Arms Act. 
It is an Offence under the Aims Act to have an 
empty cartridge case in one's possession, but in the 
‘normal course where it is not suspected that the 
empty cartridge case is to be reloaded or to be 
used in future as ammunition, the mattar would 
be of such slight importance that it would be 
ignored under the provisions of s. 95, Penal Code, 
or under the maxim, de minimis non curat lex. ` 

A piece of lead in the shape’ of a bullet or in 
the shape of shot is certainly ammunition or a 
‘part of ammunition. Lead,as such, which is not 
in such a shape, is excluded from the meaning of 
the term, although lead can be made up into cart- 
-ridges, 

r. A. from an order of 
Judge, Banda. 

The Government 
Crown, | 
Mr. E.V. David, for the Respondent. 

Judgment.—This is an appeal by the 


the Sessions 


Advocate, for the 
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Locel Government against the acquittal 
of one Bhopal Singh alias Bhopa who was 
charged with an offence under the Arms 
Act. This man's house had been searched 
in connectiog with a dacoity and four 
blank cartridges and two lead bullets hed . 
been found in his psssession. He wes 
immediztely errested, the date being Nov- 
ember 11, 1934. He was sent to prison 
and was convicted by a Magistrate cn 
March 4, 1935, of this offence under the 
Arms Act, namely, the offence of keeping 
ammunition in his possession end was 
sentenced to rigorous imprisonment for a 
period of two years end to a fine of Rs. 25. 
On the same date he was committed to 
the Court of Session on a charge of dacoily. 
The learned Sessions Judge decided the 
appeal against the conviction under tLe 
Arms Act on July 4, 1935, and acquitted 
the appellant. The learned Judge found 
that it was true that he had been in 
possession of the four cartridges and the 
two bullets, but held tzat these articles 
were not ammunition within the n.eaning 
of the Act. The appellant wes found guilty 
of dacoily and sentenced to a term cf 
imprisonment for that offence, Lut his èp- 
peal egainst his conviction was finaly 
allowei by this Ccurt on November 4, 1930. 
The Local Government has appealed against 
the acquittal under the Arms Act ior tke 
reason, we understand, thet it is impor- 
tant that there should be no misap- 
prehension about the law upon the ques- 
ticn which is before us. The cartridges 
are ordinary 12 bore cartridges. . 

The learned Judge relied on Amir v. 
Emperor (1),in which 9 man was convicted 
for having two cartridges in his possession, 
and it was held by a learned Judge of 
this Court that no offence had been com- 
mitted because the cartridges could not 
be re-loaded in India. The decision in 
that case was followed in Kallu v. Emperor 
(2). These decisions are by single Judges 
of the Court. There is a decision of a 
Bench of this Court in Emperor v. Ala 
Din (3), in which it was held that emply 
cartridge cases come within the definition 
of ammunition under the Arms Act. It 
has been argued befcre us that cartridge 
ceses may come within the defnition, buw 
it is necessary lo prove as a positive facia 
that they are capable of being re-loadedal 

(1) 23 A L J 455; 87 Ind. Cas. 927; A I R 1925 All 


498; 26 Cr. L J 1039; 47 A 629. 


(2) 24 A L J 208; 91 Ind, Cas, 808; AT R 1926 All 


"965: 27 Gr. L J 136. 


(3) 21 A L J-879; 81 Ind. Cas, 215; A TIR 1984 AU 


215; 25 Or, LI 727; 46 A-107. « 
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before they can be described £s ammuni- 
tion. We are in agreement with the deci- 
sion of the Bench of this Court to which 
we have had reference. A cartridge case 
is undoubtedly a part of ammunition with- 
„in the meaning of s. 4, Atms Act. No 
doubt it may be opento a person being 
in possession of such a case to show 
that it is no longer ammunition because 
it is incapable of being re-loaded and 
used asa part of ammunition at any future 
time. There is nothing in the Act which 
says that part of ammunition shall not be 
ammunition unless it can be made up and 
incorporated in ammunition in India or 
anywhere else. It has also been mentioned 
-that it is common practic for children 
in villages to pick up used cartridges 
when shooting parties leave them lying 
about. That is no doubt true but this 
fact canno: effect the law. 

It is, we consider, an offence under the 
Arms Act to have an empty cartridge case 
in one’s possession, but in the normal 
course where it is Not suspected that the 
empty cartridge case is to be reloaded or 
to ba used in future es ammunition, we 
should suppose that the matter would be 
of such slight importance that it would be 
ignored under the provisions of 6. 95, 
Indian Penal Code, or under the maxim, 
diminimis nun curat lex. We are of opi- 
nion that the learned Sessions Judge was 
wrong in thinking that no offence had 
been committed in. respect of cartridges. 
As for the bullets, the learned Judge 
seems to think that because they were 
made of lead, they were excluded from 
the terms of the Act. It seems to us that 
a piece of lead in the shape of a bullet or 
in the shape of shot is certainly ammuni- 
tion or a part of ammunition. Lead as 
such, which is not in such a shape, is 
excluded from the meaning -of the term, 
although lead can be made up into cart- 
ridges. We think, therefore, that the learn- 
“ed Sessions Judge was also wrong in his 
opinion that there was no offence in res- 
pect of the lead bullets. We must, there- 
fore, seb aside the order of acquittal, We 
have already explained that Bhopal Singh 
has been in prisun for a long time and 
that ha was acquitted of the offence of 
dacoity with which he was charged. 

We do not know whether he paid the 
fiñe or whether, if he paid it, the money 
was refunded to him. We consider that 
the senlence of imprisonment that he has 
already served from March 4 to July 4, 


is more than sufficient. If he had not: 
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dlrealy served the sentence, we should 
have thought it svflicient to pass a small 
sentence of fine upon him. We set aside 
the order of acquitlal and restore the 
order of conviction passed by the learned 
Magistrate. We, however, sentence Bhopal 
Singh to imprisonment for the period 
which he has already served. We do not 
pass any sentence of fine, and if he has 
paid any sum on account of the fine and 
the money his not been refunded to him, 
it shall now bə refunded. If Bhopal Singh 
is in jail, he shall be immediately re- 
leased unless his detention is necessary in 
connection with some other matter. | 
N. Order set aside. 





LAHORE HIGH COURT E 
Second Civil Appeal No. 310 of 1935 
May 22, 1935 


A Bape, J. 
NIH A LU—PLAINTIFI APPELLANT 
versus 
BHAGWANA AND ANOT.IER—DEFENDANTS 
— RESPONDENTS 


Deel—Construction—Question whether transaction 
is sale or exchange—Substance to be looked into—Sale, . 
if van be converted into excrange | merely by adding 
me non-pecuniary consideration to price. 

Phe question whether a transaction 1s 8 sale or an 
exchange has to be decided by looking at its sub- 
stancs. A transaction cannot be converted into an 
exchinge merely by the addition of some trifling 
non-p3ciniary consideration to the pric so as tu 
defeat the right of pre-emptors. Gul Mahomed v, 
Khan Ahmad (1) andGul Muhammad v. Tota Ram 
2), relied on. KAN 
we G.A. fromthe decree of the District 
Judge, Delhi, dated January 8, 1939. 0, 

Messrs. Mehr eon onan and’ RL. 
Chawla, for the Appellant. 

Messrs. Nanak Chand and Le M. Dutta, 
for the Resnondents. i | 

Judgment.—-This second | appeal arises 
out of a suit for pre-emption with res- 
pect to the sale of an ahata for Rs. 900 
and a bigha of land valued at Rs. 300. The 
defendants’ contention was that the trans- 
action was an exchange and not asale and 
was, therefore, not subject to pre-emption. 
This plea was rejected by the trial Court 
but upheld by the lower Court, which has. 
dismissed the suit. The plaintiff has come 
up in second appeal. A preliminary objecs 
tion is raised that the finding of the learned 
District Judge that the transaction was an 
exchange is one of fact, andas such, not open 
to challenge.’ The District Judge has, hows 
ever, given this finding without considering 
the relevent end material evidence. It ia 
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well-established that the question whether 
a transaction is a‘ sale or an exchange has 
to be decided by looking at its substance : 
ef, Gul Mohammad y. Khan Ahmad.{1) and 
Gul Mohammad v. Tota Ram (2). A trans- 
action cannot be converted into an exchange 
merely by the addition of some trifling 
non-pecuniary consideraticén ’ tothe price so 
as to defeat the right of pre-emptors. The 
contention of ihe plaintiff in this case was 
that the one bigha of land was of trifling 
value and was not even intended to be 
transferred. The learned trial Court held 


that the land was in fact transferred, but- 


it was of small value and this portion of 
the consideration was added merely to de- 
feat pre-emptors and that the transaction 
was in substance a sale. The District Judge 
has given no finding -at all on the questicn 
of the value of the land, holding merely 
that the evidence was uncertain. He accept- 
ed the finding of the trial Court thet the 
land was in fact transferred; but this in 
itself wis not sufficient to determine whe- 
ther the transaction was or was not s sale. 
The District Judge should h:ve, therefore, 
arrived ata finding on the value of the land 
and then, decided in view of all the other 
evidence whether the transaction wes in sub- 
stance a sale or ah exchange. ` 

.I accept the appeal and setting aside the 
order. of the District Judge, remand the 
case tohim for re-decision in the light of 
the above remarks. Costs to follow final 
decision, > ` 
N Appea ` 
(1) 29 P R 1893, PIRA a 


(2) 82 P R 1915; 31 Ind, Cas. 221; A I R 1915 Lah. - 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 823 of 1935 
` -January 29, 1936 
NTAMAT ULLAH AND Ganca Nara, JJ. 


MAUJ I AND OTHERS— APPELLANTS 


LETSUS i 4 
i EMPEROR—Oprosits Party 
Criminal _trial—Confession—Retracted confession 
«Absence of circumstances to show that accused was 
willing to make it—Suspicion that it was made at 
instance of Police—Confession, evidentiary value 


of. 
‘Where there was no evidence to show -in what 
circumstanc¢es the accused showed his willingness to 
the investigating officer to make a confession and 
there were internal indications in the confession 
which suggested that the’ confession was noct the 
outecme of the eceused’s ‘desi1e to state what. he 
knew: and there were reescns to. sugpect that the 
confession wagmade by him at the instance of the 
Police who had a hand in shaping it, and it’ was 
xetracted : aa č 


‘Matit v. épiror (ALL.) 
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Held, that much importance should not bz attached ` 


to the confession even against the parson who made 
it. 


Cr. A. from an order of the Sessions Judge» 
Etawah. 6 ; 

Mr. B. S Darbari, for ike Appellants. 

The Government Advocate,- for 
Crown. 

Judgment.—Mauji and Sewa, sons of 
Bhaju, and Bhura alias Mata Din, scn of 
Madari, have been convicted by the learned 
Sessions Judge of Etewah of murdering 
Radha Kiskun on the morning of May 25, 
193%, and sentenced to death: They. have 
appealed frem their convictions and the 
learned Sessions Judge has made a refer- 
ence fcr confirmation of the death sentences. 
Radha Kishun was a resident cf village 
Andawa. The appellants are also residents 
of iLe same village. Radha Kishun’s son 
was suffering frcm small-pcx end Le used 
in these days to visit a temple named Than 
of Mehuar Devi which is situated at a 
distance of one mile from the villege habita- 
ticn. It is abundantly proved that he wes 
murdered et abuut 9 a.x. neers well which 
js ata distence of a few yards from‘ the 
temple. Apparently he tock a heath at the 
well ¿nd proceeded io the temple to make 
an offering of water tothe deity. When he 
returned frcm tLe lempe to the-well and 
was preparing 10 go back to his house Le 
was murdered. These -particulars were 
stated in the confession of the accused Sewa 
which was subsequently retracted. 

The First Information Report was made by 
Mihi Lal, son of Baldeo, ehaukidar.: It was 
therein stated that Tikola Chamar -was prc- 
ceeding from village Menhdipur to Andawa, 
and when he passed near the well which 
lies on the way frcm Menhdipur to Andawa 
he noticed the body of Radha Kishun lying 
face downwards neer the well. A number 
of villagers arrived on the scene probably 
because a hue and cry was raised by Tikola. 
The chaukidar, Baldeo and Tikola remain- 
ed at the spot and directed Mihi Lal to make 
the First Infomation Report. According to 
Mihi Lal nobcdy had witnessed ihe crime 
and it was not known by whcm Redha 
Kishun had been murdered. The officer-in- 
charge of the Police Station proceeded -to 
the spot end tock up the investigaticn. 
Suspicion fell on the appellants because 
Bheju, the father of the appellants, Mauji 
and Sewa, ked keen murdered two yeers 
befcre the present occurrence. end certain 
Kun. hars were prcseculed and. convicted in 
connecticn therewith. The deceased, Radha 
Kishun, had also been acoused but the 


the 
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Police did not prosecute him. The femily 
of the appellants who are Dannkh by c2ste 
cherished a grievance against Radha Kishun 
whom they believed to be atthe bottom 
of the murder of Bhaju. The sugges- 
tion is that Mauji and @ewa, whose 
father had been murdered, and Bhura, who 
- is the nephew of Bhaju, conspired to murder 
Radha Kishun in revenge. It was known to 
them that Radha Kishun was in the habit 
of going to the tempie every morning 
and as the temple is situated at a lonely 
spot near the ravines which is not frequent- 
ed by passers-by, they considered it to be a 
suitable occasion of murdering Radha 
Kishun without being noticed by anyone. 

Tne appellent, Sewa, wes arrested cn 
May 28, 1935, at his residence in village 
Ritor which is at a considerable distance 
from village Andewa. The record does 
not enable us to sey precisely tke distance 
between these two villages. We have, 
however, referred to the map of tke district 
of Etawah and calculated ihe distance to 
be about 9 or 10 miles. Sewa hed migrated 
to village Rilor for certain reasons which 
itis not material to mention and was Living 
with a relative of his at Ritor. The other 
two appellanis continued to reside in their 
ancestral house at Andawa. Afler his 
arrest Sewa made a statement to the investi- 
gating otficer who forwarded him to the 
Sub-Divisional Magistrate with the request 
that his confession be recorded. Sewa was 
sent-{o Jail on the 29th when he arrived at 
the headquarters, and he was placed before 
the Magistrate on May 30, 1935, for his con- 
fession being recorded. He made a con- 
fession in which he implicated the other two 
appellants and himself and stated that ‘all 
three of them bad murdered Radha Kishun 
in revenge for the murder of Bhaju. We 
shall desl with this confession in detail 
presently. Soon after the arrest of Sewa his 
house was searched and a lathi alleged to 
have bloodstains was taken possession of 
and sent to the Chemical Examiner. 

The latter expressed the opinion that it 
had marks of blood on it. The Imperial 
Serologist to whom the lathi or the serap- 
ings of bloodstains thereon were sent for 
examination however, declared that he was 
not in a position to say whether there were 
marks of human blood on the lathi. Jn the 
course of the investigation several witnesses 
were forthcoming who stated that they had 
witnessed the assault on the deceased by 
the three appellants. They were Tikola 
who was the first to notice the dead body of 
Radha Kishun, Bare Lal and Puta, barber 
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They were examined as witnesses at the 
trial. Besides these, two other parsons; 
Déo Prag and Benarsi Lal, are mentioned 
in the charge sheet as eye-wituesses. They 
were not, however, examined as witnesses 
eitrer in the Court of the Committing Magis- 
{rate or before the Sessions Judge. Shiam 
Lal and Onkar Singh gave some information 
to the Police which was considered to be 
corroborative of the c:nfession and of the 
evidence given by the eye-witnesses. Accord- 
ing to Shiam Lal who is a lorry driver the 
eppellant, Sewa, got into the lorry which 
was proceeding to Etawah and paid the 
full fare to that place but alighted at an 
intermediate place called Barari. 

The witness Onker Singh is a cleaner and 
was also on the lorry and gave the same 
evidence es Shiam Lal. Bishambhar Dayal, 
mukhia of a neighbouring village, was able 
to say that he hed seen the appellants 
Mauji and Sewa on the morning of May 25, 
1935, near the village Andawa. 

The statements of all these witnesses were 
recorded before the Committing Magis- 
trate. The appellant Sewa, when examined 
as an accused, retrecled his confession and 
alleged that he had been tormented by the 
Police to extort the confession which he 
made on May 20, 1935. At the trialin the Court 
of Session all these witnesses were examined, 
Tre learned Sessicns Judge considered thet 
the confession of Sewa was Voluntary. He 
did not consider it safe to accept the evi- 
dence of the so-called eye-witnesses Tikola 
and Bare Lal, but he saw no reason to dis- 
believe the evidence of the third eye-witness, 
Puts. He also accepted the evidence of the 
lorry driver, Shiam Lal, and cleaner, Onkar 
Singh. The learned Judge likewise believ- 
ed Bishambhar Dayal. On the whole the 
learned Judge found the case against all 
the three appellants established by the 
aforesaid evidence. The assessors were of 
opinion that-the accused have not been 
proved to be guilty of the offence with which 
they had been charged, 

We have been taken through the entire 
evidence and the judgment of the learned 
Sessions Judge and find that the case large- 
ly rests on the evidence of Puta and the 
retracted confession of Sewa. The corro- 
borative evidence given by the lorry driver, 
Shiam Lal, the cleaner, Onkar Singh, and 
the mukhia, Bishambar Dayal, is of no evail 
if Puta is not believed and the retracted 
confession of Sewa is discarded. Having 
given our caréful consideration ta the cira 
cumstances in which Sewa made his cona 
fession and to the confession itself, we arg 


. 


ar 


Gib 


not satisfied that it is of much evidential 


value, specially against the appellants 
Menjiand Bhura. There is absolutely no 
evidence to show in what circumstences 
Sewa showed his willingness to the in- 
vestigating cflicer to make a confession. 
He .was in the Jail lock-up for about 24 
hours before his confession was actually 
recorded by Mr. Sri Dhar, the Magistrate 
before whom the preliminary enguiry was 
subsequently made. It does not appear 
who brought him from Jail to Mr. Sri Dhar’s 
house where the confession was recorded. 
The questions put by the Magistrate to 
satisfy himself as to whether the confession 
was voluntarily made are all of a stereotyped 
character. There are internal indications 
in the confession which suggest that the 
confession was not the oulcome of Sewa’s 
own desire to state what he knew. He was 
at pains to mention facis in respect of 
which it was proposed to examine other wit- 
messes. ` i 

The object clearly was to elicit from him 
facis in respect of which it was proposed to 
offer corroborative evidence. We are un- 
able to believe, that Sewa, left to himself, 
would have made it a point to state facts which 


“were likely to be deposed to by other wit-. 


nesses. For instance, he mentioned that a 
certain person whom he did not recognize 
was riding a white mare and rode towards 
village Mahewa. We find that the witness, 
Tikola, made asimilar statement when he was 
examined by the Police. His statement has 
since been brought on the record under 
s. 162, Criminal Procedure Code. One or 
two other witnesses have mentioned this 
incident. Eventually no one supposed to 
be riding a white mare was examined as a 
witness. It is, however, clear that it was 
then in contemplation that a certain person 
riding a white mare also saw the occurrence 
and would give evidence. Again, Sewa 
stated in his confession that he did not see 
if there was any one in the vicinity. Some 
witnesses state that they were behind the 
bushes and had seen the occurrence but out 
of fear did not ceme out. Sewa went on to 
state in his confession ihat he got inte a 
green lorry which was proceeding frcm 
Mahewa and got down at Ritor. This 
was to be the substance of the evidence of 
the lorry driver, Shiam Lal, and the cleaner, 
Onkar Singh. Lastly it is stated in the 
confessicn that the other two accused came 
to Ritor on foot. This is stated by a pro- 
secution witness named Manna Lal who was 
expected to state that Mauji and Bhura 

ere seen by him at-the well in front of his 
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house and that both of them had laihis in 
their hands. We have. reasons to suspect 
that the confession was made by Sewa at the 
instance of the Police who had a hand in 
shaping it. Ag already stated, the confes- 
sion is of little value against Mauji and 
Bhura in any case. For the reasons already 
stated, we are not inclined to attach much 
importance to it even against Sewa who 
made it. 

We agree with the learned Sessions 
Judge that the evidence of the so-called 
eye-wilnesses Tikola and Bara Lal is un- 
reliable. The First Information Report 
was made by Mihi Lal, who had hada 
talk with Tikola. According to the First 
Information Report, Tikola had seen noth- 
ing and wes not able to give any in- 
formation as regards the identity of the 
assailants of Radha Kishun. The investi- 
gating officer exumined Tikola on May 25, 
1935, between 7 and 8 vp. m. He did not 
even then name any one asthe murderer 
of Radha Kishun. He was again ex- 
amined by tke Police on September 28, 
1935, and then for the first time stated what 
he eventually deposed to as a witness in the 
case, namely, that the appellants had killed 
Radha Kishun with lathis. He explained 
that he was afraid lest he himsolf should 
be killed, and therefore concealed the 
truth. It is clear that no reliance can be 
placed upon the evidence of Tikola. Simi- 
larly, Bare Lal has been disbelieved by 
the learned Sessions Judge, because on 
his own showing he had seen the accused 
murdering Radha Kishun but did not tell 
anyone in the village about the occurrence, 
though there were several octasions when 
he was expected to mention what he had 
seen. Moreover, Bare Lal admitted facts 
which showed that there was ill-feeling 
between him and the accused. 

Coming to the evidence of Puta, barber, 
who has been believed by the learned Ses- 
=ions Judge, we find that his evidence is no 
better than that of the other two alleged 
eye-witnesses. He says that on the morn- 
ing in question he was going from his 
village Mehndipura to a certain “purwa” 
inhabited by Ahirs to shave people and 
that when he passed near the well he 
saw the three appellanis beating Radha 
Kishun with lathis. He did not recognize 
the victim at that time, and it was sub- 
sequently that he learnt thet it was Radha 
Kishun who had been done io death. He 
would have us believe that he concealed 
himself on account of fear and did not go to 
see the dead body, In fact, he says that'he 
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went back home and did'nob go to the 
hamlet Ahiron-ki-Mandaya to shave people. 
It is not probable that the witness would 
conduct himself in the manner he did 
according to his evidence. It was natural 
for him lo have raised a bhe and cry, if 
not immediately at least after the assail- 
ants had left. He did not return to the 
scene even when other villagers were at- 
tracted to the spot subsequently. He ad- 
mits that Chaudhury Hanumant Singh is his 
zemindar and that he (Hanumant Singh) 
looked after the case of the Kumhars 
who had been accused of the murder of 
Bhajua, the father of the appellants 
. Mauji and Sewa. Hanumant Singh is tak- 
-ing interest in this case on behalf of the 
prosecution. 

This is conceded by the learned Judge 
who found Hanumant Singh on the spot 
when he went to inspect the locality. But 
the learned Judge is of opinion that this 
is not sufficient reason for disciediting the 
evidence of Puta. Having regard to the 
unconvincing nature of the evidence given 
by Puta, and the influence which the 
enemies of the appellants undoubtedly have 
on him, we think that it is highly unsafe, 
to say the least of it, to accept the evi- 
dence of Puta. It is unfortunate that he 
was not properly cross-examined by the 
Counsel who represented the accused in 
the lower Court. The cross-examination is 
extremely meagre, and many questions 
which arise from his statement were not 
put to him. We think that if he had been 
more carefully cross-examined, he would 
have broken down. 

The learned Sessions Judge should have 
himself put questions to him as to why he 
left the scene of the occurrence immedia- 
tely after witnessing it, why he did not 
mention ihe occurrence immediately even 
if he did not raise an alarm when he 
witnessed the assault. He has not told us, 
like another witness, thet he was afraid 
lest he should himself be assaulted. He 
tells us that hs had told Bishambhar 
Dayal Mukhia, on the day of murder, 
that he had witnessed the assault by the 
appellants. Bishambhar Dayal, who has 
been examined as a witness, does not, 
however, corroborate him in that respect. 
He was examined by ithe Police on the 4th 
or 5th day after the murder. As already 
stated, the evidence of Puta does not in- 
spire confidence, and we are wholly unable 
to act “upin ik. 

The evidence of the lorry driver Shiam 
Lal and the cleaner Onkar Singh is of 
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little value. -All they say is that on that 
morning Sewa took his seat in the lorry 
and got down at Berari. There is nothing 
incriminating in the fact stated by them. 
Similarly, if the evidence of Bishambhar 
Dayal Mukhia, to the effect that he had 
seen the appellants Sewa and Bhura going 
towards Andawa with lathis on their should- 
ers, does not in any way connect them 
with the crime. He stated in the Court 
of Session that the accused had their 
dhotis tucked up, which he did not mention 
before the Committing Magistrate. The 
object of the witness clearly was to show 
that the two men mentioned by him had 
made preparations for the commission of 
murder. If that is so, the omission to state 
in the Court of the Committing Magis- 
trate what he did subsequently is not 
without significance. Having considered 
carefully all the evidence which found 
favour with the learned Sessions Judge and 
the retracted confession, we are unable to 
agree with his conclusions. Accordingly 
we accept the appeal, set aside the con- 
vietion and sentence and direct that the 
appellants be forthwith released, unless 
they are required in connection with some 
other case. 
N. Conviction set aside. 





RANGOON HIGH COURT 
First Civil Appeal No. 61 of 193 £ 
August 27, 1934 
Mya Bu, Orre. O. J. AND Bacutey, J. 
ABDUL HAMID AND OTAERS — 


APPELLANTS 
Versus 7 
ABDUL AZIZ AND ANOTIBR— 
RESPONDENTS 
Muhammadan Law—Sects and communities — 


‘Bengalee Muhammadan community’, definition of— 
Muhammadan of mized blood in Burma—Question 
whether he is a Bengalee Muhammadan of Zerbadi 
or Burma Muslim is a matter of evidence. 

A community must contain a certain suggestion 
of social unity. It is true that Munammadans of 


-mixed blood in Burma are sometimes referred to as 


Zerbadis and sometimes as Burma Muslims, these 
two names being practically synonymous, but 
the test is that when a descendant of an 
Indian male parent identifies himself with 
Burma to the extent that Burmese is his family 
tongue and possibly he adopts. Burmese clothes 
and manners of living, he must be regarded 
as having definitely left the Indian community 
and joined the community of the Burma Muslims, 
but when, on the other hand, owing to the influence 
ot his Indian: father, he keeps some Indian tongue 
as his family tongue, and retains the use cf Indian 
clothes and remains in the same social circle with 
Indians cf pure blood, he would then very pro- 
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perly be said to belong to the Indian Muhammadan 
| community, or, as the case might he, the Bengales 
Muhammadan community, and so on, Whether a 
Muhammadan of mixed blood retains his position in 
` the Bengalees Muhammadan community or whether 
_ he definitely throws in his lot with the Muhammadans 
of Burma and classifies himself as a Zerbadi or 
Burma Muslim is a matter of evidence in each 
case; it depends on the social unit to which he 

has attached himself and in which he is received 
' on qual terms by the other members ron: 

F. ©. A. from the order of the District 
Court, Bassein, in O. M. No. 68 of 1932. 

Mr. Campagnac, for the Appellants. 

Mr. Khan, for the Respondents. l 
_ Baguley, J.—This is an appeal against 

an order of the District Judge of Bassein, 
passed in connection with an application 
for the filling of certain vacancies occur- 
ting among the appointment committee 
and trustees of the Bengalee Sunni Mosque 
of Bassein. In the scheme as originally 
fremed, it is directed that of the six 
trustees: ` 

“thres should be Bengalees and the remaining three 


should be frum among other communities of the 
worshippers*at the Mosque,” 


and, so far as the appointment com- 
eae is concerned, it is laid down 
that: s 


“ths Committee of appointment shall consist of 
eleven members appointed from among the wor- 
shippers of the Bengalee Mosque resident in Bassein, 
six of whem shall belong to the Bengalee Sunni 
Muhammadan worshippers and the rest shall belong 
to other communities,” 


One point for decision in this appeal 
is the meaning of the words “Bengalees” 
and “Bengalee Sunni Muhammadan Worship- 
pers.” In the scheme as originally framed 
it is laid down that: 

“the first trustes, Mr, Fysor Rahman, shall be one of 
the Ben galee trustees,” 


So Mr. Fysor Rahman was clearly re- 
garded as a Bengalee by the Judge who 
framed the scheme. It may be noted that 
among the trustees it is stated that three 
‘shall be Bengalees and of the appointment 
committee six members shall belong to the 
Bengalee Sunni Muhammadan worshippers, 
but in each case in contradistinction 
to “the Bengalee” are mentioned “othe, 
communities”, and it seems from thi 
clear that among the trustees three ar 
intended to belong to the Bengalee com- 
munity and on the appointment committee 
six members shall belong to the Bengalee 
Sunni Muhammadan community who worship 
at this mosque. 

It has been held by the learned District 
Judge that both trustees and members of the 
committee of appointment who.ccme under 
this scheme must be Bengalees of pure 
blood. It isurged on behalf of the present 
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be persons of 


ts that they may 
appellan y maj Muhammadan 


mixed blood, provided their ) 
male ancestor originally came from Bengal. 
In seems to me that the word ‘community 
must be cogstrued by something beyond 
purely racial considerations. Tn the 
Oxford Dictionary the word “community 
is said to be: a 

“often applied to those members of acivil com- 
munity, who heve certain circumstances of nativity, 
religion or pursuit common to them, but not shared 
by those among whom they live,” b 
and as example, reference is made to 
“the British or Chinese community in a foreign 
city, the mercantile community everywhere, the 
Rangoon Catholic community in a Protestant city, 
etc.” 

It seems, therefore, that a community 
must contain a certain suggestion of social 
unity. It is true that Muhammadans of 
mixed blood in Burma are sometimes 
referred to as Zerbadis and sometimes as 
Burma Muslims, these two names being 
practically synonymous, but the touch- 
stone seems to me to be that when a 
descendant of en Indian male parent 
identifies himself with Burma to the extent 
that Burmese is his family tongue and 
possibly he adoptis Burmese clothes and 
manners of living, he must be regarded 
as having definitely left the Indian com- 
munity and joined the community of 
the Burma Muslims, but when, on the 
other hand, owing to the influence of 
his Indian father, he keeps some Indian 
tongue as his family tongue, end retains 
the use of Indian clothes end remains in 
ihe same social circle with Indians of pure 
blood, he would then Very _ propery be 
said to belong to the Indian Muhammadan 
community, or, as the case might be, the 
Bengalee Muhammadan community, and so 
on. 

In this particular case, as has been 
mentioned, Fysor Rahman was regarded 
as being a Bengalee Muhammadan by the 
Judge who framed the scheme, so it seems 
quite clear that the framer of the scheme 
cannot have intended to mean that the 
Bengalee Sunni Muhammadan worshippers 
should include no one, but Bengalees of pure 
blcod, for Fysor Rahman had a Burmese 
mother. Whether a Muhammadan of mixed 
blood retains his position in the Bengalee 
Muhammadan community or whether he 
definitely throws in his lot with the Muh- 
ammadans of Burma and classifies himself 
as a Zerbadi or Burma Muslim, is a matter 
of evidence in each case; it dépends on 
the social unit to which he has atfached 
himself and in which-he is received “On 
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equal terms by the other members. -So 
far as the order ‘refuses 10 accept the 
‘nomination of Hadayet Ali Khan for one 
of the vacancies on the appointment com- 
mittee is concerned, there is on the record 
the evidence of two witr&sses, both of 
whom depose to the fact that Hadayet 
Ali Khan, whatever he may have been 
‘in the past, is no longer worshipping at 
the Bengalee Sunni Mosque. If this fact 
was dispated by those who put forward 
his name, they should have called evidence 
to rebut these statements or should have 
tendered evidence in the form of affidavits, 
or Hadayet Ali Khan might himself have 
filed an affidavit or made a sworn state- 
ment. An opportunity of putting forward 
this evidence was open to the appellants 
and advantage was not taken of it, so 
on the record as it stands I can see no 
reason to suppose that the finding of the 
learned Judge that Hadayet Ali Khan 
was nob qualified to bes member of the 


appointment committee was wrong. The 
appeal oa that point must be dis- 
missed. 


The proceedings show that orders have 
not yet been finally passed with regard 
to the filling up of all the vacancies, and 
the.case will have to go back to the 
trial Court. for steps to be taken for these 
appointments to be filled up on the lines 
indicated. The test in every case as to 
whether a proposed member of the 
appointment committee or a trustee is a 
member of the Bengalee Muhammadan 
community will be the test givenin this 
order. I would pass no order as to costs in 
this appeal. 

Mya Bu, Offg. C. J.—I agree. 

If the definition of*Bengalee Muhammadan 
community” as given by the learned District 
Judge is accepted, it is even possible to 
exclude off-springs of a Bengalee Muham- 
madan father with a Hindustani Muham- 
madan mother, while off-springs of such a 

union, whether born in Burma of elsewhere 
in India outside Bengal, could hardly be 
expected to be taken out of the social 
unit of the Bengalee Muhammadan com- 
munity in this country. It is, therefore, 
bound to cause results which could not 
have been in the contemplation of the 
framers of the scheme and which could 
not ba expected to be in the contem- 
pation of the members of the Bengalee 
Muhammadsn community here, to define 
na of a Bengalee Mukammadan 
anity in Bassein as consisting on 
of .full-blood descendants of Bee 
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ancestors.. My learned brother's definition 
of this term appears to, me to be the 
only reasonable and practicable definition 
of the term, and is the most consistent 
with what appears to have been the 
intention of the framers of the scheme. 
With these remarks I concur in my 
learned brother's judgment. $ 
N Order accordingly. 


———— 
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SIND JUDICIAL COMMIS- 
a SIONER'S COURT i 
Criminal Reference No. 161 of 1934 i 
January 8, 1936 
Davis, J. C. AND Msgra, A. J. O. 
; In re MAHOMED ASLAM 
Criminal trial—Jury—Charge to—Statements by 
Judjge—Whether form part of judicial record—Bar 
Councils Act (XX XVIII of 1928), $. 10 —Communal 
remark by Council during trial —Complaint, if can 


be made. 

The statements made inthe course of a criminal 
trial to the jury by the Judge are part of ths 
judicial record, and as such, they must bə taken 


-as correctly by a Bar Tribunal, making an enquiry 


as to citain undesirable communal remarks 
alleged tə have bee made by a Counsel during 
h ` 2 


the course of ths trial. 

lt isopen to any person to complain to the 
Court as to the undesirability of cartain remarks made 
by a Counsel during the cours? of a trial. Gon- 
sequently, a Hindu Association cun make a com- 
plaint toths High Qourt for taking action, where 
a Muhammadan Counsel is alleged to have made a 
certain communal remare during the cours2 of a 


trial. 


Mr. C. M. Lobo, for Government Pleader. 
` Mr. Khanchand Gopaldas, tor the Sind 
Hindu Association. 

. Mr. Pahlajsing B. Advani, for the Bar 
Council. 

Judgment.—On November 30, 1934, the 
Secretary of the Sind Bar Council sent ‘to 
the Registrar of this Court a representa- 
tion made by the Sind Hindu Association 
drawing the attention of the Bar Oouncil 
to certain remarks made by one Syed 
Muhammad Asiam,a_ barrister, while de- 
fending before the learned Additional 
Judicial Commissioner and the jury, en 
accused Abdul Kayoom charged with the 
murder of one Nathuram, and pointing out 
that in the opinion of the Association the 
doctrines openly preached by the learned 
Counselin a public Court were such as 
to þə subversive of law, order and goed 
Government, in that they placed the per- 
sonal law of en individual abovethe law 
of the land. The matter was placed before 
three Judges of this Gourt and. Mr. Khan- 
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chand on behalf ofthe Sind Hindu Asso- 
ciation was given time to submit a regu- 
lar complaint and to support it with 
documen‘s or cffidavits as might seem 
necessary. Mr, Khanchand in due course 
made a formal complaint to the Judges of 
this Court, and set out -five extracts from 
the speech of Mr. Syed Muhammad Aslam, 
‘the first of which was taken verbatim’ from 
@ report inthe proceedings in the Ses- 
sions case appearing in the Daily Gazette 
on Tuesday, October 9, 1934; the second, 
third and fourth were taken from the charge 
of the Judge tothe jury, while the fifth 
was takén from the judgment of the Judges 
of this Court sitting in their High Court 
Jurisdiction in Criminal Revenue Applica- 
tion No. 205 of 1934 Emperor v. Abdul 
Kayoom, Criminal Revenue Appli- 

‘cation No. 205 of 1934. The matter 

was referred to a tribunal of inquiry con- 
stituted under the Indian Bar Councils Act 
consisting of Messrs. Kimatrai Bhojraj, 
Nadirshaw Naoroji and Hatim B. Tyebji. 
Mr. Syed Muhammad Aslam appeared be- 
fore them, made his statement and sub- 
mitted his explanaticn and, the tribu- 
nal have submitted their report. In the 
concluding part of their report ‘he 
members of the tribunal found as follows: 

“The gist of the objection of the Sind Hindu 
Asscciation was that Mr. Aslam has utilised or 
rather abused his position as Advocate for the 
accused in giving expression to his own per- 
sonal views and propagating the doctrine that a 
Muslim who, killed atraducer ofthe Prophet did 
not commit a crime but did a noble act. Such 
conducton' the partofan Advocate must be regard- 

_ ed asexremely improper by every right-thinking 
mind. The Association were, therefore, fully justi- 
fied in insisting that such’ a doctrine ought not to 
pe allowed to be preached frem th: Bar. We 
are, however, satisfied that Mr. Aslam had no 
intention cf abusing his position to preach any 
such doctrine, which we are glad to find he has 
completely abjured,and we accept his explanation 
that all that he was endeavouring todo was to 
represent totne jury to the best of his ability the 
state of mind ofthe accused, We are according- 


ly of the opinion thatno action is called for in 
this matter.” 


Referring to the mis-statements comylajn- 
ed of by the Sind Hindu Association, the 
tribunal states: 

“With regard to these statements Mr. Aslam 
‘in para.6 of his explanation has stated as fol- 
lows: ‘The alleged statements Nes. 1 to 5 ccmplain- 
ed of in the letter of the Sind Hindu Association of 
January 21,- 1935, are incomplete. Divorced frem 
the full text of speech these passages do not 
convey the meaning I -intended to convey’. In 
his evidence before the Tribunal he has denied 

: that he made statement No.l, andhe has further 
stated that he had no intention toconvey to the 
Ccurt orto the jury his personal opinion that 
what the- accused did was a noble deed. He 
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has also denied that hemade statements Nos. 2, 
3 and 4, ond has further stated that the ex- 
pression used by the Judge did not correctly state 
his position. He admits having made the state- 
ment appearing in Mr. Lobos judgment and 
states that he did so under instructiors frcm 
his client. What he wanted to show was that the 
tenets referred to therein had influenced the mind 
of the accused.” 


The Tribunal wes prepared to accept 
Mr. Aslam's statement that he did not 
make the first statement es it stands and 
they accepted Mr. Aslam’s explanation 
that his main endeavour was to represent 
to the jury the state of mind of the accused. 
Tothis finding of the Bar Tribunal upon 
the record, we can see no objection. But 
when the members ofthe Tribunal go on to 
state, as they do, that the same remarks 
apply to statements Nos. 2,3 and 4, we 


hink that some comment by us is neces- 


sary. Statements Nos.2, 3 and 4 were 
made by the learned Judge in his charge 
to the jury, and wethink that the members 


of the Bar Tribunal in accepting Mr. 
Aslam's statement that he did not make 
these statements, were in error. The state- 


ments made by the learned Judge were 
partofthe judicial record, and it appears 
to us thatas such, they should have been 
accepted by the Bar Tribunal as correct. 
Mr. Aslem himself says in his explanation 
before the Tribunal: “I cannot exactly 
remember what I said on tLe occasion, 
that is to say, I cannot give the exact 
words used by me on tke occasion.” But 
while we have no doubt Mr. Syed Muham- 
mad Aslam did not exactly remember what 
he said, there is no reason whatever to 
suppose that the Judge who was not appéar- 
ing cs Advocate for the ‘accused, who was 
not appealing to the jury and who was 
not, there is reason to suppose, moved by 
excitement or emotion, did not have a 
more perfect recollection when he charged 
the jury than did Mr. Aslam long after and 
did not correctly put before the jury what 
Mr. Syed Muhammed Aslam had said. 
Speaking for.myself, I wish to make it 
perfectly clear that I prefer to accept ihe 
account of what the learned Judge said to 
what Mr. Syed Muhammad Aslam now says 
he said with imperfect recollection. I 
have no doubt for reasons that it is not 
necessary to stress Mr. Aslam did not re- 
member, when appearing beforethe Tri- 
punal, exactly what he said, and it is 
peihaps fortunate that he has been able 
to drink so deeply of the waters of forget- 
fulness. ° 

We have had the advantage of hearing 
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Mr. Muhammad Aslam’s statement at the 
Bar, and it app2ars fo us that he must have 
been sə excited and emotionally disturbed 
„at the time thathe was not entirely con- 
scious of what he said, end had he not 
abjured in a most unqualifidl manner the 
doctrines set forth in the statements com- 
plained of, we should have found it neces- 
- sary to take drastic action against him. 
We are prepared, however, to accept his 
statement that he was speaking under the 
stress of great emotion and that he cannot 
remember exactly what he said, and we 
are prepared to accept his unqualified 
-statement that if he did give expression 
to his own personel opinions, he did not 
intend to do so and that he himself does 
not believe that the personal law of any 
individual overrides the law of the land and 
expresses his regret iffrom the Bar he 
should have given reason for a contrary 
belief. This statement made to us appears 
to us under the circumstances sufficient to 
justify our taking no further action. So 
far asthe fifth statement is concerned, 
we areoftke opinion that Mr. Aslam's 
explanation that he filed the application for 
summoning witnesses under instructions 
from his client and did not personally 
believe in the doctrines or tenets referred to 
in Mr. Lobo’s judgment is adequate in 
the circumstances and cen be, as the Bar 
| Council Tribunal has found, accepted. 
The Bar Tribunal have in their report 
. dealt adequately with Mr. Syed Muham- 
mad Aslam's contention that it was not open 
to the Sind Hindu Association to make a 
-complaint tothis Court. Reference to s. 10, 
Bar Councils Act, will show quite clearly 
that it isopen ta any person to complain 
to the Court. Weare of opinion, therefore, 
. that under the circumstances no further 
action against Mr. Syed Muhammed Aslam 
is calied for except that he must pay the 
costs of the learned Public Prosecutor. 
. Mr. Khanchand appearing for the Sind 
Hindu Association and Mr. Pahlajsingh 
appearing for the Bar Association do not 
ask for costs. 


D. Order accordingly. 
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_ LAHORE HIGH COURT 

Second Civil Appeal No. 1241 041935 

October 25, 1935 
AGHA HAIDAR, J. 

SULTAN MUHAMMAD AND OTHERS 

—PLAINTIPGS AND ANOTIER—DEFENDANT 
—APPELLANTS 


VETSUS 
MEHR KHAN AND otangs—Darenpants 


— RESPONDENTS 
Minor-Next friend with interests identical with 
that of minor agreeing to special o2th—Whether 
amounts to compromise--Civil Procedure Code (Act 
V of 1908), O. XXXII, r. 7—Sanction under, if 
necessary, 


Where the next friend of a minor whose interests 
were identical with that of the minor agrees to be bound 
by the oath of a certain witness, it is cnly a special 
method of proof adopted by the next friend and is 
not in the nature of a compromise. Sanction as 
required under O, XXXII, r. 7, Civil Procedure 
Code, is not necessary for adopting this method 
of proof and there is nothing illegal in it, 
Deoraj Misra v Abhai Raji (3), relied on, Shadi v. 
Nathu (1), dissented from. - 

8.0. A. from the decree of the Senior 
Sub-Judge, Attock, dated March 30, 1935. 

Mr. Jalal-ud-Din Mirza, for the Appel- 
lants. 

Mr. Ram Lal Anand, for the Respond- 
ents. 


Judgment.—A suit was brought by 
Durab on his own behalf and os the next 
friend of Sultan Mohemmad, Mubariz and 
Sher Mohammad, minors, against Mehr 
Khen and Sher Mohammad, defendants. In 
the course of this suit Durab, whose inter- 
ests were identical with those of the minors, 
agreed to be bound by the oathof a certain 
witness, namely Mian Mohammad. Mian 
Mchammad stated on oath that the plaintiffs 
had no concern with the lend in dispute. 
On this statement the plaintiffs’ suit was 
dismissed. The minor plaintiff now under 
the next friendship of another parson have 
brought the present suit for a declaration 
that the decision in the previous suit wes 
not binding upon them owing to Durab 
their next friend, having acted negligently, 
fraudulently and collusively, and that sanc- 
tion of the Court had not been obtained 
under O. XXXII, r. 7, Civil Procedure 
Code. The trial Court held thatthe next 
friend of the minors did not act 
negligently or fraudulently in the pre- 
vious suit but decreed the claim on the 
ground that the undertaking given by the 
next friend of the minor plaintiffs in the 
previous suit that he would be bound by the 
oath of the witness Mian Mohammed, was 
tantamount to a compromise and the neces- 
sary sanction was not given by the Court 
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under O. XXXII, r. 7, Civil Procedure Code, 
He, therefore, held that the compromise 
and the decree passed on the basis thereof 
were not binding upon the plaintiffs. The 
defendants, Meher Khan and Sher Moham- 
mad went up in appeal to the Senior Sub- 
ordinate Judge. He agreed with the trial 
Court in holding that the next friend of the 
minors had not acted negligently or frau- 
dulently in the previous suit. He further 
held that there was some kind of permission 
given. by the Court before Mian Mohammad 
took the oath by which the next friend of 
the minors had expressed his willingness to 
abide. On these findings he allowed the 
appeal and dismissed the plaintiffs’ suit. 
The plaintifs have come up to this Court 
in second appeal. 

The learned Counsel for the appellants 
relied upon Shadi v. Nathu (1), in which it 
was laid down that if the next friend of a 
minor expressed his willingness to relin- 
quish the claim of the minor, should the 
opposite party take a certain oath this was 
in the nature of a compromise and that sanc- 
tion under s. 462, Civil Procedure Oude, now 
O. XXXII, x.7, was necessary and that in 
the absence of such a sanciion the minors 
were noi bound. The case was not followed 
in the Full Bench decision in Malak Surab 
v. Anok Rai (2). My own view is that 
the proceedings, which were taken in the 
previous case when the next friend express- 


ed his willingness to be bound by the oath: 


of Mian Mohammad, were not in the nature 
of a compromise at all. It was a method of 
proof which the next friend had cdopted. 
There was nothing illegal at allin that me- 
thod. It must be further remembered that the 
interests of the next friend and the minors 
were identical. ‘This being so, no sanction, 
as required under O. XXXI, r. 7, Civil 
Precedure Code, was necessary. Iam sup- 
ported in this view by the authority of a 
Division Bench of the Allahabad High 
Court in Deoraj Misra v. Abhai Raji, 102 
Ind. Cas. 38 (3). I, therefore, affirm the dec- 
ree of the lower Appellate Court, though on 
different grounds from those which found 
favour wiih that Gourt, and dismiss the ap- 
peal with costs. 
Ne 


(1) 186 P R 1869, 
(2) 18 PR 1291. 
(3) 102 Ind. Cas, 38; A I R 1927 All. 584; 49 A 


842; 25A L J 729, 


Appeal dismissed. 
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LAHORE HIGH COURT | 
First Civil Appeal No. 1912 of 1934 
July 4, 1935 
COLDSTREAM AND ABDUL RasHin, JJ. 
Musammat BIBO—Dgrenpant—APPELLANT 
. VETSUS 
SAMPURAN SINQGH—PLAINTIFF AND ANOTHER 


-—DEFENDANT—RESPONDENTS 

Fraudulent transfer — Voluntary settlement in 
favour of wife—Wife securing gift of property in 
her favour as safeguard against future improvidence 
of husband — Transaction, if can be said 10 have 
been to defeat or delay creditors—-Suit for declara- 
tion that gift is fraudulent—Onus of proof that hus- 
band was in embarrassed circumstances lies heavily on 
plaintiff. 

Ina case where debts were actually due to the 
creditor who challenged the giftat the time of the 
transfer, the intent to defeat or delay creditors will 
be presumed, whereas if there were n> debts dueat 
the time of the transfer and the transferor ran into 
indebtedness subsequently, the presumption will be 
regulated by the circumstances of each particular 
case. Further, a voluntary settlement, by a 
person who owes n> debts at tha time, in favour 
of his children for natural love and affection 
cannot be set aside merely because soma years after- 
wards it is proved to have the effect of d-frating or 
delaying subsequent creditors. Muhammad Ishaq v. 
Muhammad Yusuf (1), relied on. Rajagon ila Chetty 
v. Sivagami Ammal (2), Ram Das v. Debu (3), Bhamba 
Ram Girdharilal v. Ram Pyara Mal (4) and 
Eeemtbat Ammal v. Amman Ammal (5), dissinguish- 
e 


Where the circumstances establish that at the time 
cf making a gift, the donor's object was merely to 
make a provision for the future maintenares of his 
wife who realising that hsr husband was a spandthrift 
in order to safeguard herself against the future im 
P-ovidencs of her husband secured a gifs in her 
favour ; 

ITeld, that the transaction coull not be hald to be a 
transfer made with intent to defeat or delay the 
creditors of the transfero% Sadashiv v. Trimbak (6), 
referred to. 

Ina suit for declaration that the gift by husband 
to wife is fraudulent and is effected to defraud his 
creditors, the onus of proving that the donor was 
in debt or in embarrassed circumstances at the time 
lies heavily on the plaintiff. 

F. C.A. from the decree of the Senior 


‘Sub-Judge, Lyallpur, dated July 30, 1934. 


Mr. Charanjiva Lal Aggarwal, for the Ap- 
pellant. 
` Messrs. Badri Das and Vihnu Datt, for 
the Respondents. 


Abdul Rashid, J.—Ghulam Mohammad, 
an Arain of Chak No. 243 in Lyellpur Dis- 
trict owned two squares of land, Nos. 107-2 
and 40-39, as well as some 12 ghumaons 
at his original home in Ludhiana. On 
June 12, 1924, he reported that he had gift- 
ed the square No. 107-2 to his wife Musam- 
mat Bibo in lieu of her dower. When this 
gift was to'be recorded by mutation in the 
revenue records objection was taken by one 
Ahmad Khan, who declared that Ghulam 
Mohammad had contracted tọ sell this land 
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tohim and his brother Ghulam Mohammad 
Khan andhad actua'ly received Rs. 7,000 
ofthe price, that he was in possession of 
the land under a written lease for 8 years 
for an annual rental of Rs. 800, and that 
the gift had been made to avoid perform- 
ance of the contract. The Revenue Assisi- 
ant sanctioned this mutation in favour of 
‘Musammat Bibo noting in his order that 
the objectors should seek their remedy in 
the Civil Court. Itis not disputed that this 
square of land along with the other had 
been leased to Ahmad Khan and his brother 
in April 1924, and that Ghulem Mohammad 
had agreed to sellthe land to them. On 
May 21, 1926, Ghulam Mohammad brought a 
suit to have the gift declared invalid, and 
he obtained a declaration to this effect, on 
November 16, 1926, from the Senior Sub- 
Judge, Lyallpur. Musammai Bibo appealed 
to the High Court where, in accordance 
with a ccmpromise between the parties, 
Ghulam Mohammad’s suit was dismissed 
on December 23, 1929. Meanwhile, on Janu- 
ary 31,1929, Sampuren Singh the present 
appellant, hed taken square No. 107-2 on 
a mortgage from Ghulam Mohammad on the 
strength of the declaration granted by the 
Sub-Judge. On October 1, 1929, Sampuran 
Singh sued Ghulam Mohammad to recover a 
debt of Rs. 1,354-18-0. He was given a dec- 
ree on March 8, 1930, and in execution of 
it attached square No. 107-2. The execuling 
Court, however, relecsed the land finding 
it to be Musammai Biho's property. 

On July 9, 1930, Sampuran Singh sued 
Ghulam Mohammed and Musammat Bibo in 
the Senior Sub-Judge’s Ccurt for a declara- 
tion that the gift cf square No. 107-2 by the 
former io the latter in 1924 was fraudulent 
and fictitious having -been effected to de- 
fraud Ghulam Mohammad’s creditors. When 
examined by the Judge Musammat Bibo 
stated thatthe gift had been made because 
otherwise the property could not be saved. 
Thereupon the Senicr Sub-Judge forthwith 
granted Sampuran Singh the decree he 
sought. Against this decree Musammat Bibo 
appealed. The Appeal No. 563 of 1931 
was dealt with by a Division Bench of 
this Gourt ‘on January 24, 1934, with the re- 
sult that it was accepted and the case re- 
manded for re-decision after framing the 
issues arising out of the pleadings. It was 
pointed out in the judgment that though 
Musammat Bibo’s statement on whist. the 
suit had been decreed was somewhat ambi- 
guous it was not inconsistent with her case, 
that ‘all she meant to say was that her 
husband was æspendthrift and was wasting 
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his property, and, therefore, to s2ve the land 
in dispute it was gifted to the appellant. 
Tne Senior Sub-Judge has re-decided the 
suit in favour of the plaintiff finding that 
the gift was made with intent to defeat 
Ghulam Mohammaa’s creditors. Musammat 
Bibo has appealed. 

The learned Sub-Judge has come to his 
conclusion that the gift was to defeat 
Ahmad Khan to whom Ghulam Mohammad 
owed about Rs. 7,000, that although Ghulam 
Mohammad may have had property enough 
to meet his liability at the time, there is a 
presumption that his object was to defeat 


future creditors arising from the factthat 


when he reported the gift 10 the patwari Le 
was unable to assign any reason for it ex- 
cept that it was in lieu of dower and in order 
to induce his wife to look after him faith- 
fully (he had some affliction of the eyes), 
that the gift was stated to be for life only, 
that possession was never given to Musam- 
mat Bibo, that the compromise in the High 
Court wes prompted by Ssmpuran Singh's 
suit torecover Rs. 1,354-13-0, that Musanmat 
Bibo's statement that the gift was in lieu of 
her dower was untrue, cnd that Musammat 
Bibo had admitted that it was to save the 
property. The fist question for decision 
in this appealis, whether Ghulam Moham- 
mad owed any debts atthe time of mak- 
ing the gift cf one square of land in f vour 
of his wife on June 12,1924. ‘Che onus of 


proving thatthe donor was in debt or in 


embarassed circumstances st the time lay 
heavily on the plaintiff. In my opinion, he 
hes utterly failed to discharge this onus. 
Wazir Khan, plaintiff's own witness stated 
thet Ghulam Mchammad was indebted to 
his uncle Ghulam Abmad in an emcunt of 
Rs. 6,000 or 7,000 before the gift was made. 
He, however, added that before the mak- 
ing of the gift Ghulam Mohammad had 
leased out his two squares of land to Ghulem 
Ahmad in lieu of the debt. 

It is, therefore, established by the evi- 
dence of the plaintiff that Ghulam Mcham- 
mad did not owe any money to Ghulam 
Ahmad on June 12, 1924. Wazir Khan 
further states that sofar as he knew Ghulam 
Mohammad did not oweany other debt cx- 
cept the debt of Ghulam Ahmad mentioned 
above at the time of the gift. Itis true that 
Ghulam Mohammad, in his statement be- 
fore the issues, admitted thet when he made 
the gift he was under a debt amounting to 
Ks. 4,000 or Rs. 5,000. It appears, however, 
that this merely refers io the alleged debb 
due to Ghulam AlLmad in lieu of which 
Ghulam Mohammad „had leased out his 
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squares of land to Ghulam Ahmad for a 
period of eight years. It must also be re- 
membered that at the time of ihe gift GLu- 
lam Mohammad owned one square of land 
in addition to the square which forms the 
subject-matter of the present litigation, and 
that this square wassold to Wazir Khan 
on June 1, 1928, for Rs. 14,000. He also 
owned 12 ghumaons of land in the Ludhiana 
District, a part of which was subsequently 
mortgaged for a sum of Rs. 7,500, At the 
time of making the gift, therefore, the donor 
was in fairly affluent circumstances in so far 
as his property was worth at least Rs. 30,000, 
and he owed Ghulam Ahmad Rs. 6,000 or 
7,000 in lieu . whereof he had leased his 
squares of land for eight years. When in 
June 1928, Ghulam Mohammad sold one 
square of land for Rs. 14,000, the 
entire debt due io Ghulam Ahmad was 
deducted from the sale price, and the 
square which had been taken on lease by 
Ghulam Ahmad was relinquished. In 1927- 
28, therefore, Ghulam Mohammad cannot 
be said to have been in embarrassed 
circumstances. The debt due to Sampuran 
Singh, defendant, was not incurred till the 
end of 1928 or the beginning of the year 
1929. The debt due to Kartar Singh 
(Pp. W. No. 5) was not contracted till 
December 1927. It appears that for three 
years after the making of the gift Ghulam 
“Muhammad did not owe any money to any 
of his creditors so far as the present record 
is concerned. 

Tt was pointed out by Tek Chand, J. in 
Muhammad Ishaq v. Muhammad Yusuf (1), 
that in a case where debls were actually due 
to the creditor who challenged the gift at 
the time of the transfer, the intent to defeat 
or delay creditors will be presumed, whereas 
if there were no debis due at the time of 
the transfer and the transferor ran into 
indebtedness subsequently, the presump- 
tion will be regulated by the circumstances 
of each particular case. It was further 
observed that a voluntary settlement, by a 
person who owes no debts at the time, in 
favour of his children for naturel love and 
affection cannot be set aside merely because 
some years afterwards it is proved to have 
the effect of defealing or delaying subse- 
quent creditors. The trial Court has relied 
on Rajagopala Chetty v. Sivagami Ammal 
(2), Ram Das v. Debu (3), Bhamba Ram 

(D) 8 Lab. 544; 101 Ind. Cas. 172; AIR1997 Lah, 
420; 29 P U R 114; 9 Lah. UJ 248. 

(3) A IR 1924 Mad. 779; 82 Ind. Qas, 945; 20L W 
538; (1924) M W N 869; 35 M LT100. . 

(3) A I R 1930 All. 619; 128 Ind. Oas. 436; (1930) A 
L-J 1278, 
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Girdharilal v. Ram Pyara Mal (4) ant 
Meenakshi Ammal v. Amman Ammal (5) 
The facts of each of these cases were 
however, very different from the facts o 
the present case. In both the Madras case: 


-a suit had alteady been filed by the credita 


before the alienation, which was sought ti 
be impeached, had taken place. In those 
circumstances it was held that the aliena 
tion could be successfully challenged if is 
had the effect of defeating or delaying 
creditors. In the Allahabad case als 
litigation was actually pending atthe time 
of the alienation in question. In Bhamba 
Ram Girdharilal v. Ram Pyara Mal (4), the 
following observations were made by Jah 
Lal, J.: 

“Ihave no quarrel with the proposition that it ig 
not necessary for a person, who asserts that a transfer 
iy fraudulent, to prove that he was a creditor on 
the date when the document was executed or the 
transfer was made, if there were other creditors in 
existence who were intended to be defrauded by the 
transfer, but ag I have already stated in the present 
cage, there were no creditors except thoss who were 
satisfied out of the funds raised by the plaintiff.” 

This case is, therefore, ofno assis.ance to 
the plaintiff. The circumstances establish- 
edonthe present record show that at the 
time of the making of the gift, lhe appel- 
lant’s object was merely to make & provision 
for the future maintenance of his wife. If 
his object had been to defeat cr delay 
creditors, he wouldnot have impeached the 


‘gift in favour of his wife in the yecr 1926. 


It was realised by Ghulam Mohammad as 
well as his wife in 1924 that the former was 
a spendthrift, end it was in order to 
safeguard herself egainst the future Im- 
providence of her husband that the wife 
secured a gift in her favour. Such a 
transaction cunnot be held to bea transfer 
made with intent to defeat or delay the 
creditors of the transferor. Reference may 
be made in this connection to Sadashiv v. 
Trimbak (6) at p. 156* where the following 
observations occur: 

“Tt appearsto me that the lower Court of appeel 
did not correctly apprehend the true nature of the 
release transaction. The property sought to be 
protected by the release was admittedly ancestral 
property, and Vaman’s minor son had ahali share 
in it, of which the minor could, at any time, claim 
partition. The release was only intended to protect 
Vaman’s one-half share against the consequences of 
his own improvidence. When all existing debts 
were paid off and settled, Vaman's right to make a 
voluntary conveyance of the same in his minor son's 
interest cannot be questioned. Such conveyances are 


(4) A IR 1930 Lah. 217; 116 Ind, Cas. 716. : 
aah AIR 1997 Mad. 657; 101 Ind. Cas. 610; 38M L T 


(6) 23 B 146, 5 
“Page of 23 B.—[fd.] | nee ; 
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well known in English Law, and there have beea 
cases in India also where Courts have given eifect to 
such voluntary conveyances or gifts by a father to 
h's son: Ganga Sahat v. Hira Singh (7). Such 
transactions do not become colourable merely 
because, in their ultimate consequences, they may 
have the effect of protecting the family property 
against the prospective extravagance of the settlors, 
or because no adequate consideration is shown to have 
been paid by the party benefited.” 


In Ebrahim v. Fool Bai (8), at p. 585* it 
was observed that a transaction in favour of 
a wife cannct be regarded es fraudulent 
merely because the wife secures a settle- 
ment from her husband for the protection of 
the family and for the correction of her 
husband’s evil habits. A dedication by 
the husband in favour of his wife can be 
regarded as fraudulent at the instance of 
subsequent creditors only if the gift was 
made with the clear object of defeating 
those creditors by embarking on s course of 
reckless extravagance or starting a 
hezardous business soon after the making of 
the gift. Jt was held in Zahir Ahmad Khan 
v, D.bt Dayal (9), thet when a person 
executes a deed of wagf in favour of his scns 
and » subsequent creditor brings a suit for 
a declaration that tle deed wes executed 
fraudutently in order to defeat end delay 
the creditors, the crucial question is cne 
of intention to defraud the creditors for 
settling aside. the deed at the instance of 
the pleintiff, and the fact that all the 
creditors existing-etthe date of the deed 
had been paid off before the institution of 
the suit even though it may not be 
conclusive, affords a very strong evidence 
negativing the intenticn to defraud. Kartar 
Singh undoubtedly stated that in 1927 when 
he advanced Rs. 1,500 to Ghulam Mcham- 
mad he was indebted to several other 
persons. He could not, however, give the 
name ofa single one of Ghulam Moham- 
mad's creditors and further added that in 
1927 he knew that Ghulam Mohammad 
could pay all his debts by selling one 
square of land. 

The trial Court has rightly held that the 
gift must be taken to have been completed 
on June 12, 1924, and that it cannot be held 
that a new gift was made to the wife on 
October 16, 1929, when the compromise deed 
was written for the purpose of the appeal 
pending in the High Court. In this view of 
the matter, we have to consider whether the 
gift made on June 12, 1924, was a transfer 


made with intent to defeat or delay the 
(7) 2 A 809, 
(8) 26 B 577; 4 Bom. LR 120 
(9) AT R 1931 Oudh 134; 129 Ind. Cas. 333; 6 Luck. 
397; 7 O W N 1115; Ind. Rul, (1931) Oudh 109. 
“Page of 26 B.Ed] 
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credilorsof the transferor, and the financial 
Position of the donor in June 1924 has to be 
taken into consideration in delermining 
whether s. 53, Transfer cf Property Act, is 
applicable to this transaction. For the 
reasons given above, I would accept this 
appeal, set aside the judgment and decree 
of the Court below, and dismiss the plaint- 
iff's suit with costs throughout. 

Coldstream, J.—I agree. 

N. Appeal alluwed. 


pa 


NAGPUR HIGH COURT 
Criminal Revision No. 357 of 1935 


February 13, 1936. 
GRUES, J. 
GANGA. DATTA AND OTHERS—ÅPPLICANTS 
Versus 


EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s, 436 — 
Accused charged under major offence—Case s'arting 
on that charge—Accused later on charged of minor 
offence—Whether amounts to discharge under major 
offence - Sessions Court, if can interfere under s. 436 
—Criminal trial- Acsused armed with sticks with 
intention of beating—-Question as to offence under 
s. 325, Penal Code, is one deserving considera- 


tion 

Whers a Magistrate deliberately frames a charge 
on a minor section instead of on the major section 
on which the case starts, his action is equivalent 
to a discharge with regard to the major offence. 
The Sessions Qourt, therefore, has power to inter- 
fere under s. 436, Criminal Procedure Code. Krishna 
Reddy v. Subbamma (3) and Sheo Narain Singh v. 
Radha Mohan (4), followed. Kishen Singh v, Em- 
peror (5), applied. Baijnath Pandy v. Gauri Kanta 
Mondal (1) and Queen-Empress v. Hanumantha Reddi 
(2), not followed. 

Held, on facts that if ths accused go armed with 
sticks with the intention of beating, the question 
whether or not they are guilty of causing grievous 
hurt under s. 325 read with s. 34, Penal Uode, is 
one deserving serious consideration. 


Or. Rev. against an order of the Addition- 
al Sessions Judge, Bhandara. 


Mr. J. Sen, for the Applicants. 

Mr. W. R. Puranik, for the Crown. 

Order.—The applicants were challaned 
under s. 325, Indian Penal Code, in the 
Gourt of an Honorary Magistrate, First 
Class. In his order sheet dated June 29, 
1935, he held that the prosecution had not 
made out a case under s. 325. So he charg- 
ed the accused under s. 323, Indian Penal 
Code, only. The Additional Sessions Judge 
set aside the order of discharge under 
s. 825, Indian Penal Code, and sent the case 
back for further inquiry under s. 436, Crimi- 
„nal Procedure Code. 

The first point taken for the applicanis 
is that the action of the Magistrate did not 
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amount to discharge and so the order of 
the Additional Sessions Judge was witk- 
out jurisdiction, It is said that as the 
Magistrate actually charged the accused 
(under s. 323) they could not be said to be 
discharged. The question to be decided is 
really whether the refusal to charge under 
s. 325, Indian Penal Code, amounted to 
a discharge of that offence. Theapplicants’ 
learned Counsel relies on Baijnath Pandey 
v. Gauri Kanta Mondal (1) and Queen- 
Empress v. Hanumantha Reddi (2). These 
cases do support him, but there is stronger 
and more recent authority against this view. 
Krishna Reddy v. Subbamma (3), did not 
follow the two cases just mentioned and in 
Sheo Narain Singh v. Radha Mohan (4), the 
later Madras case was followed. It makes 
no.difference that that was a case of com- 
mittal proceedings, In these also a charge 
has to be framed before the case proceeds. 
Kishen Singh v. Emperor (5), also furnishes 
a useful analogy on the point. There the 
accused was convicted by a Sessions Judge 
under s. 301, Indian Penal Code, having 
been charged under s. 302, Indian Penal 
Jode. It wes held that this finding amount- 
ed to an acquittal on the charge of murder 
although no acquittal was actually record- 
ed. So by analogy, just as failure to con- 
vict emounis to an acquittal, failure to 
charge would amount to a discharge. I 
agree with the view expressed in these later 
cases, namely, that where a Magistrate 
deliberately frames a charge on a minor 
section instead of on the major section on 
which the case starts, his action is equivalent 
to a discharge with regard to the major 
offence. The Sessions Court, therefore, had 
power to interfere under s. 436, Criminal 
Procedure Code. 

The learned Additional Sessions Judge 
rightly pointed out that the evidence of the 
doctor ought to have been taken into account 
in deciding whether there was a fracture. 
This is not seriously contesied before me, 
but itis urged that there is nothing on the 
record to show that any of the accused could 


be held constructively guilty of causing. 


grievous hurt. Thatisamatter which wes 
no; gone into by the learned Magistrate at 
all. He simply held that because the Head 

(1) 20 0 623. 

(2) 23 M 225. 

(3) 24 M 136. ; 

(4) 42 A 128; 53 Ind. Cas. 618; 20 Cr, LJ 778; 17 
AL J 1093; 91 U PLR (A) 193. 

(5) 50 A 722; 111 Ind. Cas. 332; A I R 1998 P O 
251, 29 Or. LJ 828; 5 OW N 911; 28 L W 398; (1928) 
M WN 719; 29 PL R575; 8 OWN 1; 48014 
997; 30 Bom, L R 1572; 55 M L J 786; 55 I A 390; 26 A 
L: J 1099 (P. O) 
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Conslable thought that there was no fracture, 
and because the evidence did not show 
which of the saczused caused the injury, 
therefore, no charge under s. 325, Indian 
Penal Code, ougat to be framed. I agree 
with the learged Additional Sessions Judge 
that it would be very unsatisfactory to leave 
the case like this. If the accused went there 
armed with sticks with the intention of 
beating, the queslion whe.bar or nct they 
were guilty of causing grievous hurt under 
s. 325 read with s. 31, Indian Penal Code, 
is one deserving serious consideration. 

I think that the order directing further 
enquiry was in the cireumstences quite 


proper. This revision application is, there- 
fore, dismissed. 
D. Revisioun dismissed. 


~ _ LAHORE HIGH COURT 
Criminal Revision Petition No. 1447 cf 
1935 
January 16, 1936 
Cuarin, J. 
BAHALI AND anotapr—Accusep— 
PETIT:ONERS 
versus 
EMPEROR—Oprosite Party 

Criminal Procedure Code (Act V of 1898), ss. 
235, 439—Joint trial of offences under s. 457, und 
s. 324-31, Penal Code—Legality of. 

Two offsnczs, one under s, 457, aad ths othar 
under s, 324 read with s. 31, Penal Code, commit- 
ted on different dates cannot possibly be consicer- 
ed to be part of one ani the same transaction 
and their joint trial is not a mere irregularity but 
is an illegality and the conviction being,void can be 
set aside in revision. Subramania v. Emperor (1), re- 
lied on, Ala Dya v. Emperor (2), distinguished. 

Or. R.P. trom an order of the Sessions 
Judge, Amritsar, dated July 24, 1935. 

Mr. Ram Chand Manchanda, for the Peti- 
tioner. 

Mr. Jhanda Singh, for the Government 
Advocate, for the Crown. 


_ Order.—The petitioners were convicted 
in one trial on a charge of burglary com- 
mitted on February 2, 1935, and secondly 
on a charge under s. 324 read with s. 34, 
Penal Code, for an offence committed on 
February 6, 1935. They were sentenced to 
a yesus rigorous imprisonment and Rs. 50° 
fine each under s. 324-34, Penal Code, to 
run concurrently with the sentences imposed 
upon them under s. 457, Penal Code, which 
were three years in the case of Bahali, a pre- 
vious convict, and two years in the case of 
Massu. The present petition wes appar- 
ently admitted for hearing on the ground 
that the trial was illegal and void. As 
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regards ils illegality, there can be no doubt, 
as the two offences cannot possibly be 
Considered to be part of one and the seme 
transaction and their joint trial wes not a 
mere irregulatity but was a illegality: 
vide, Subramania v. Emperor (1). This 
isin fact conceded by the learned Coun- 
sel who appeared for the Crown. Mr. 
Jhanda Singb, however, urges that this 
being a revision, interference is discre- 
tionary. He refers to Ala D,a v. 
Emperor (2), in which that view was taken. 
But the circumstences of that case were 
distinctly peculiar and are not on all 
fours with those of the present case. In 
the present case I think that the trial 
must be held to have been illegal and the 
convictions are, therefore, void and must be 
set aside. The petitioners will be re-tried 
according to law. ‘This will not, of course, 
prevent the Crown from withdrawing either 
or both of the prosecutions, if it thinks fit. 
For the present the petitioners will be 
transferred to the judicial icck-up. To 
that extent the petition is £ ecepted. 

E Petition parily accepted. 
pt 25 M 61; 28I A 257: 2 Weir 712; Biar, 160 


(2) 5P R 1906 Cr. 
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CALCUTTA HIGH COURT 
Cirminal Appeal No. 486 of 1934 
= February 25, 1935 
‘3. LorT-WILLIAMS AND JACK, JJ. 
‘ISTAHAR KHONDKAR AND oraprs— 
Re ‘ APPELLANTS 
VETSUS 


EMPEROR—Regspoxpent 

Criminal Procedure Code (Act V of 1898), ss. 236, 
‘287—A pplicability— Whether jury should believe in 
confessions and evidence is irrelevant — Doubts con- 
templated by sections—“Can be proved" in s. 236, mean- 
ing of --Circunistantial evidence- Decision dependent 
upon Court's drawing possible inference—Doubt exists 
within meaning of s 236 — Evidence Act (T of 1872), 
«s 114, ill. (a)—Penal Code (Act XLV of 1860), 5. 419— 
‘Conviction under, based on presumption — Legality— 
Illustration to s, 237, Criminal Procedure Code, in- 
terpretation—Direction to jury, that if they be- 
lieved'there was no evidence of dacoity but of 
receiving stolen property, with knowledge that it was 
such, they might find accused guilty under s. 412, Penal 
Code—Stolen property not found with accused till 
6 weeks of offence—No evidence of accused's know- 
ledge of property to be stolen—Held, this amounted to 
misdirection, - 

Whether the jury wculd believe the confessions and 
the rest of the evidence cr not, is irrelevant upon the 
point whether es 236 end 237, Criminal Procedure 
Ocde, are epplicablé or not, Such a doubt is not 
contemplated by the sections, The doubt centem- 
plated bythe sections must arise at lhe time of 
charge. In order to decide whether such a doubt 

spxists as will attract the provisions therein contained 


totamaR KHONDKAR v. Hitpdroe (CAL. 


' evidence apart trom the 
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the Judgs must know at thattime what facts “can. be 
proved’. Expression “can be proved” in s 236, 
Criminal Procedure Code, must mean facis about 
which there is evidence in the hand of the presecu- 
tion. This matter cannot be affected by c msidera- 
tions whether the prosecution will be abla to produce 
this evidence at the trial, or whether the Court or 
jury will believe it, if and when produced. [p 928, 
2, 4 
a the evidence is circumstantial, and the dec- 
sion depands upon the question whethor the Ccurt 
will draw a possible inference, or which of several 
possible inferences, there exists a doubt within the 
meaning of s 236. Mehr Sheikh v. Emperor (2), 
relied on : 

Question whether the Court will make one and 
which of the presumptions under s. 114, ill. (a) of the 
Evidences Act, is irreievant upon a consideration of 
the provisionsof ss. 236 and 237 of the Criminal 
Procedure Code. Sucha presumption is not one of 
the facts which “can be proved * ; i 

Ths provisions of s. 114, ill. (a) of the Evidence Act, 
donot entitle the Court to presume the knowledge 
of dacoity or dacoits which is required for a cən- 
viction under 3. 412, Penal Code. 

Per Jack, J.—In interp-eting the illustration of 
s. 237, Criminal Procedure Code, it muss ba re 
membered that, it only applies to the class of cases 
referred to in s. 236, and tharak ra it dos not refer 
to cases in which it is merely doubtful which offence 
will be proved, ands. 237, Criminal Procedure Uode, 
is no authority for holding that, in such cas3s, ona 
charge of one offence a man can be convicted ofa 
diiferent offence. f f | 

Where the Magist:a‘e directed the jury that if 
they thought that there was not sufficient evidence 
of dacoity, but that there was evidence that the ac. 
cused dishonestly received or retained stolen pro- 
party knowing it to have been transferred ` by the 
commission of dacoity or received from dacoits, 
they might find them guilty under s, 412, Penal Uode, 
and the stolen property was not found with the ac. 
cased till 6 weeks after the di city and that was no 
retracted confession of 
accused that they had knowledge thit the property 
was that stolen in dacoity, a factor necessary to bring 
offence under s. 412, Penal Vode. | 

Held, that there was misdirection 
In re Isaac Schama (5), followed. 


Messrs. Satindra Nath Mukherji and 
Priyanath Bhattacharjee, for the Appel- 
lants. 

Mr. Amiruddin Ahmed, for the Crown, 

Lort-Williams, J—In this case six men 
were charged with dacoity namely, Istahar 
Khondkar, Maijuddi, Azanar Ali, Adam Ali, 
Sonaten Patiker, Umacharan Patikar and 
one, Jamini Kanta Nath, under s. 412, 
of the Indian Penal Code. Two of them 
were acquitted, namely, Sonatan and Jami-. 
ni, all the rest the jury found guilty of 
offences under s. 412, These five have 
appealed from jail. 


to the jury, 


The learned Judge appears to have direat- 
ed the Jury thet if they thought that there 
was not sufficient evidence of dacoity, but 
that there was evidence that the accused disa 
honestly received or retained stolen preperiy 
knowing it to have been transferred by thg 


928 
commission of dacoity or received from daco- 
ils, they might find tnem guilty under s. 412, 
although no charge under this section had 
been made against any one of them, with 
the exception of Jamini. 

Of the five accused who nave appealed 
from jail, one, Uma Charan Patikar, hes 
been represented by Mr. Satindra Nath 
Mukerji. The rest are unrepresented. The 
point raised by the learned Advocate on be- 
ualf of Uma Charan is, that the jury were 
not entitled to convict him of an offence 
under s. 412 because no charge was made 
against him under that section: Achpal v. 
Emperor (1). This argument, of course, 
would apply to the rest of the appellants. 

Mr. Amiruddin Ahmad, who appears for 
the Crown, has argued that what the jury 
did was permissible under the provisions 
of ss. 236 and 237 of the Code of Criminal 
Procedure, that isto say, he has argued 
that this was a case in which the facts 
which could be proved, were not in dispute 
or doubt ; what was in doubt was the kind 
of oTence which those facts would consti- 
tute, withiu the meaning of those seciioas: 
Mehr Sheikh v. Emperor, 26 Cr. LJ 1361 (1), 
and the cases therein discussed. 

‘Now the facts were thet a dacoity was 
committed, that none of the dacoits was re- 
cognised, but that some of the stolen goods 
were found about five to six weeks after- 
wards, in the possession of each of the ac- 
cused. There was some evidence to show 
that each of the accused had taken steps to 
conceal the stolen goods. Two made con- 
fessions which implicated in the dacoity all 
of ths acaused except Jamini. The learn- 
ecd.Advocate forthe Crown has argued that 
this case comes within the ambit ofs. 236, 
bezause there was no doubt about the facts 
which could be proved, and the only doubt 
which arose was what offence would be con- 
stituted by those facts, tha! is to say, what 
inference would the jury draw from the 
facts, would they consider that they were 
sufficient proof of an offence under s. 399, or 
of an offerce under. s. 412. 

‘He went further and suggested that 
though the facis were notin doubt there 
was a donbt whether the jury would make 
one of the presumptions which. they could 
make under-s.- 114, illustration (a) of the 
Evidence Act, and which of those presump- 
tions. Thus he argued that in cases 10 
which that illustration applies, though the 

(1) 26 Gr. L 1 89 Ind. Cas, 449; 11092; 4 
1 by 33 OW A945: 132 Ind. Cas. 215; AI R 1931 Cal. 
414; 32 Or, L J 892; Ind, Rul, (1931) Cal. 874; (1931) 
Gr, Cag 510; 59 O8. ae 
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facts may not be in doubt, yet there will 
always be a doubt whether the Court will . 
make such a presumption, and which pre- 
sumption, the making cf which is permis- 
sive and optional, and therefore ss. 236 and 
237 epply to ell such cases. 

In my opinion, both these arguments are 
unsound. The facis which could be proved 
were that a dacoity had been committed by 
all the accused except Jamini, and that 
some of the stolen goods had been found, 
five to six weeks afterwards, and partly con- 
cealed, in the possession of each of the ac- 
cused. These facts could be proved by the 
confessions of Maijuddi and Azaharali, and 
the evidence about the finding of the stolen 
goods. Whether the jury would believe ihe 
confessions and the rest of the evidence or 
point 
whether ss. 236 and 237 were applicable or 
not. Such a doubt is not contemplated by 
the sections. There was no doubt about the 
admissibility of the coafessions. ‘They had 
been recorded in the prescribed way by a 
Magistrate, were daclared therein to have 
been made voluntarily, and prima facte 
would be admissible in evidence. Tere 
was no doubt about what offence the facts 10 
which I have referred would constitute. TLey 
would constitute, against all except Jamin, 
the offence of dacoity. 


Thus the evidence of dacoity was direct 
and not circumstantial, and if this evi- 
dence were believed by the jury to'be true, 
the only possible inference which could be 
drawn from the proved facts would be that 
the accused, other than Jamini, were guilty 
of dacoity. Thelearned Advocate for the 
Crown has failed to appreciate the distinc- 
tion between the doubt whether the jury 
would beiieve the evidence and the infer- 
ences which it was possible for them to draw 
assuming that they did believe it. 


The doubt contemplated by the sections 
must arise at the time of charge. In order 
to decide whether such a doubt exists as 
will attract ihe provisions therein contained, 
the Judge must know ab that time what 
facts “can be proved.” ‘Therefore, this ex- 
pression must mean facts about which there 
is evidence in the hand of the prosecution, 
What this evidence amounts to 1s disclosed 
ia the depositions taken by the Committing 
Magistrate, and in any additional evidence 
which may be in the hands of the prosecu- 
tion, and of which notice has been given. 


-~ This matter cannot be affected by considera- 


tions whether the prosecution will be able 
to produce this evidence af the trial, or 
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whether the Court or jury will believe it, if 
and when produced. 

. With great respect for the decision of 
their Lordships of the Judicial Committee 
in the case of Begu v. Emperore (3), I think 
that that decision will require to be con- 
sidered by them upon some future occasion. 
The facts which could be proved in- that 
Case against each ofthe accused clearly 
constitute both the offence of murder and 
an offence under s. 201 of the Indian Penal 
Code, and, in my opinion, no doubt arose 
within the meaning of s. 236, Criminal Pro- 
cedure Code. 

It is true that the illustration of s. 237 


of the Code of Criminal Procedure seems; ab. 


first sight, to support the different view 
which their Lordships adopted, but s. 237 
applies only to cases which fall within the 
provisions of s. 236,and is controlled by 
it. And the illustration is not really incon- 
sistent with the view which I have taken, 
because the decision in the case illustrated 
might depend upon which of several possi- 
ble inferenses would be drawn from the 
facts proved. Where the evidence is cir- 
cumstantial, end the decision depends upon 
the question whether the Court will draw 
a possible inference, or which of several 
possible inferences, there exists a doubt 
within the meaning ofs. 236: Mehr Sheikh v. 
Emperor (2). 

The decision in Tulsi Telini v. Emperor 


CE) wasa casein point. In that case, orna- 


ments and money to the value of Rs. 18,000 
were stolen from the room of the complain- 
ant. The accused occupied a room in the 
same flat. She was charged with theft 
under s. 380 of the Indian Penal Code, and 
convicted of an offence under s. 54-A of the 
Calcutta Police Act, with which she had not 
been charged. The evidence showed that 
she had obtained possession of the key. 
and padlock of the door which separated her 
room from the room of the complainant. The 
rest of the evidence was matter of suspicion 
only, namely, that the accused made large 
payments to her creditors on the day of the 
theft and on the two following days, and, 
later, pledged ornaments, and attempted to 
change notes for Rs. 1,000 and gave a gold- 
smith a large quantity of broken ornaments 
to be melted down. The identity of neither 
ornaments nor money was established. From 


(3 30 C WH 581; 88 Ind. Cas, 3; 6 Lah, 226; S2TA 
191,20 W N447;, 48M L J 643; 41 CG L J437; 27 
- Bom. L R 707, 3 Pat. L R95 Cr; AIR 1925 PO 130; 
23 A L J 636; (1925) MWN 418; 26 Or, LJ 1059; 7 
Lah. LJ 324 (P O), 
(4) 50 C 564; 72 Ind, Cas, 372; 24 Or, L 5-372: AIR 
1923 Cal. 596, ® i i 
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the evidence about the key and padlock, a 
possible inference was that the accused 
stole the property. If this inference were 
nt drawn by the Court, the whole of the evi- 
dence taken together, might afford reason to 
believe that they were stolen within the 
meaning of s. 54-A. And such was the de-, 
cision, though I doubt whether such an 
inference was poe Pe those facts, or 
c roperly have been drawn. 
eee cena ae aient of the learned Advo- 
ca'e is still more unsound. The question 
whether the Court will make one and which 
of the presumptions under s. 114, illustra- 
tion (a) of the Evidence Actis irrelevant 
upon 2 consideration of the provisions of 
ss. 236 and 237 of the Criminal Procedure 
Code. Such a presumption is not one of 
iha fects which ‘can be proved.” On the 
contrary, it can arise only when some fact 
or facts cannot be proved. In appropri 
ate circumstances, such facts, though they 
cannot be proved may be presumed. And in 
such a case there would be no doubt about 
which offence the facts which could be prove 
ed would constitute. Alone they would not 
be enough to constitute any offence. But 
if the Court decided to presume the exis- 
tence of other facts, thea the proved facts 
and the presumed facts together would 
constitute aa offence. The doubt, therefore, 
arises about whether the Court will or will 
not presume a fact, and which fact, not 
about which offence the facts which can be 
proved will constitute within the meaning of 
sere Re a t th is a paragraph in 
on this point there 3 ag : 
aoa of the judgment in Mehr Sheikh 
v. Emperor (2), supra, to which I was a 
p-rty, which seems to be inaccurate and 
misleading. Therein itis stated at p. 947 
that : 


“It may be that, even after evidence, the inferenca 
will be that the accused has committed one offence or 
another. For instance the Court may presume that a 
man, who is in possession of stolen giods soon after the 
theft and does not account for his possession, is either 
the thief or has received goods knuwing them to ba 
stolen, Insuch acasethe doubt may be taken up to 
the judgment stage and the Court shall pass _judg: 
ment in the alternative under s. 367 of the Criminal 
Procedure Code.” 

This must be a misprint for s. 237. The 
paragraph as reported seems to confuse 
inference with presumption, and to suggest 
that a doubt whether the Court will make 
presumption, or which presumption, may 
be suchadoubt as is contemplated by 
s. 236, , 

L did not intend to, and donot subseriba 


*Page of 35 O, W., N.—[Hd, 


> 
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‘to any such proposition, as Ihave already 
stated. i 

The direction of tke learned Judge upon 
s. 114, illustration (a) was neither correct 
nor complete. The direction should have 
been in accordance with the statement made 
.by Lord Reading, L. ©. J., in the case of 
In re Isaac Schama (5), with which Bray, 
Avory, Lush and Atkin, JJ. agreed. It was 
28 follows: ° 

“Where the prisoner is charged with receiving 
xecently stolen pruperty, when the prosecution has 
proved the possession by the prisoner, and that the 
‘goods had been recently stolen, the jury should be 
told that they may, not that they must, in the absence 
of any -reasonable explanation, find the prisoner 
guilty. „But if àn explanation is given which may be 
tsue, it isfor the jury to say on the whole evidence 
whether the accused is guilty or not; that is to say, 
if the jury think that ths explanation may reasonably. 
be true, though, they are not convinced that it is 
true, the prisoner is entitled to an acquittal, because 
the Crown has not discharged the onus of proof 
imposed upon it of satisfying the jury beyond reason- 
able doubt of the prisoner's guilt. That onus never 
changes, it-always rests on the prosecuticn. That is 
the law; the Court is not pronouncing new law; but is 
ee i and, | is honed that this re- 
at the trial af ach basen. Waa KAN gas 

The result is that in my opinion the 
learned Judge's direction upon both s. 412 
Indian ‘Penal Cede and s. 114 of the 
Evidence Act, was contrary of law, and the 
verdict of the jury was erroneous owing to 
these mis-directions. 

Although the jury gave no specific verdict 
on the charge of dacoity, inferentially their 
verdict: was one of acquittal upon that 
charge, and as there is no appeal against 
that verdict under s. 417, Criminal Proce- 
dure Code, the appellants cannot be tried 
again for that offence. 

The provisions of s. 114, illustration (a) of 
the Evidence Act, do not entitle the Court to 
presume the knowledge of dacoity or 
dacoits which is required for a conviction 
under s. 412, and the only evidence of such 
knowledge is contained in the retracted con- 
fessions, which were rejected by the jury. 
The evidence, however, relating to the con- 
cealment of the stolen gcods is sufficient to 
prove guilty knowledge, and the circum- 
stances were such as to justify us in making 
the presumplion that the appellants, other 
than Uma Charan, received these goods 
knowing them to be stolen. The evidence 
against Uma Charan, apart from one of the 
retracted confessions, is very slight, and in 
his case we allow the appeal, and set aside 
the conviction and sentence and acquit him, 

eee = nape the cases of the other 
appellants back for re-trj fer t 

Danan On app ali ial, we alter the 
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finding to one of conviction under s. 411, 
Indien Penal Code, and in view of the fact 
that each of the appellants was in custody 
for seven months prior to his conviction, we 
reduce the sefitence upon ,each of them to 
one year’s rigorous imprisonment. 

Jack, J.—I agree. 

The confusion which has arisen about the 
interpretation of s. 236, Indian Penal Ccde 
(Criminal Procedrue Code ?), is due to the 
way in which it is worded. What is really 
meant seems to- be : 

“Tf a single act or series of acts is of such a nature 
that it is doubtful which of several offences has heen 
committed if the facts as alleged by the prosecution 
are established, the accused may be charged with the 
commission of all or any of such offences.” f 


The facts which can be proved are only 


-ascertained after the completion of the trial 


and, therefore, the charge cannot be made 
to depend on them, m>reover, in the terms of 
the section the doubt must arise from the 
nature of the act or series of acts, and the 
doubt would arise because of the inferences 
which might be drawn from those acts. In 
interpreting the illustration of s. 237, 
Criminal Procedure Code, it ‘must be re- 
membered that, it only applies to the class of 
cases referred to in s. 236, and, therefore, it 
does not refer to cases in which it is merely 
doubtful which offence will be proved, and 
s. 237, Criminal Procedure Code, is no 
authority for holding that, in such cases, on 
a charge of one offence a man can be con- 
victed of a different offence. With great 
respect to Lord Haldane it would appear 
difficult to reconcile s. 236, Criminal Proce- 
dure Code with his statement in the case 
referredto by my learned brother, Begu v. 
Emperor (3). 

“The illustration makes the meaning of the words 
plain. Aman may be convicted of an offence though 
therehas been no charge in respect of it, if the 


evidence is such as to establish a charge that might 
have been made”. 


This interpretation would make the doubt 
depend merely on the nature of the evidence 
whereas under s. 236, Criminal Procedure 
Code, the doubt must arise from the nature 
of the facts or the inferences which can be 
drawn from these facis. Ifthe doubt only 
depended on the evidence, s. 237 would 
apply to every case. 

In the present case if the facts as alleged 
by the prosecution are established, the 
accused were clearly guilty of dacoity and 
not of dishonestly receiving property stolen 
in a dacoity; therefore, they cannot be con- 
victed of the latter offence on a charge of 
dacoity. j 

The accused ought to haves been charged 
with dishonestly receiving stolen ptoperty 
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in the alternative, but since they have not 
been prejudiced by failure to frame this 
charge, and since the verdict of the jury 
clearly shows that they were guilty of this 
Offence, there is no need to send back the 
case for re-trial. 

The jury found them guilty under s. 412, 
Indian Penal Code, instead of s. 411 because 
of the mis-direction of the learned J udge 
where he said 

“if the jury believe that there is not evidence to 
hold they committed dacoity but that they hold that 
they dishonestly received orretained stolen property 
knowing it to be such,they may find them guilty 
under s, 412, Indian Penal Code”. 

The stolen property was not found with 
the accused until 6 weeks after the dacoity, 
and apart from the discarded confessions 
there is no evidence that they knew it was 
stolen in the dacoity, a factor which was 
necessary to bring the offence under s. 412, 
Indian Penal Code. 


D., Order accordingly. 
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Criminal Procedure Code (Act V of 1898), ss. 403, 
423 (1) (a)—Criminal trial—Re-trial—Non-accept- 
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Per Jack, J.—If, owing to misdirection, the ver- 


dict of the jury cannot be accepted, the verdict of - 


acquittal may bə tainted just as much as tho ver- 
dict of conviction. Moreover, it might be said 
that s. 403, Criminal Procedure Code, has no ap- 
plication as the re-trial of the accused on remand 
owing to misdirection is part of the same trial 
which is not concluded till the appsal is heard 
and determined. Nazamuddin v. Emperor (1), 
Krishna Dhan Mondul v. Queen-Hmpress (2), Queen- 
Empress v. Jabanulla (3) and Jamiruddin Biswas 
v. Emperor (4), distinguished. 

To reject a confession of an accused involuntarily 
made as inadmissible is a matter for the discretion 
of the Judge. 

Per Lort-Williams, J.—Section 423 (1) (a), Orimi- 
nal Procedure Code, doss not empower an Appel- 
late Court to interfere with an order of acquittal 
in the absence ofan appeal from that order, or 
with a conviction in the absence of an appzal trom 
that conviction. 

Mr. Mahammad Manwar, for the Appel- 
lant. 

Mr. Anil Chandra Ray Chaudhury, for 
the Crown. 

"Jack, J.—In sthis case the accused was 
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tried on charges of murder and conspiracy 
to murder under ss. 302 and 302-120-B of 
the Penal Code. 

He was acquitted on the charge under 
s. 302, Indian Penal Code, but convicted on 
the charge under ss. 302-120-B, 

On appeal to this Court against his 
conviction under ss. 302-120-B this Court 
ordered as follows “the verdict of the Jury 
and along withit the conviction and sen- 
tence of the appellant are set aside and we 
direct that the appellant be tried accord- 
ing to law.” 

Prima facie this order would only ap- 
pear to refer to the conviction of the ac- 
cused and have no referense to his 
acquittal. The order was presumably 
passed under the provision of s. 423 (1) (b) 
of the Code of Criminal Procedure which 
states that an Appellate Court may: 

“In an appeal from a conviction (l) revergs 
the finding and sentence and acquit or discharge 
the accused, or order him to be re-tried by a Court 
of competent jurisdiction subordinate to such Ap- 
pellate Court or committed for trial, or (2): alter 
the finding maintaining the sentence, or with or 
without altering the finding, reduce the sentence, 
or (3) with or without such reduction and with 
or without altering the ‘finding alter the nature 
of the sentence but subject to the provisions of 
s. 108, sub-s. (3), not s> as to enhancs the sama,” 

What are to be reversed or altered are 
the finding and sentence of conviction and 
had the matter been res integra, I would 
have been inclined to hold that the Ape 
pellate Court has no jurisdiction under 
s. 423 (1) (b) to interfere with an order 
of acquittal. However it has been laid 
down that in such cases where no express 
limitation is stated, an order of re-trial 
applies to all the charges framed by the 
original Court, and where the accused 
has been acquitted on one of the charges 
that acquittalis no bar to his being tried 
again notwithstanding the provisions of 
s. 403, Criminal Ticceduie Code. 
This has been regarded as séttled 
law in the case of Nazamuddin v. Em- 
peror (1), in which the cases of Krishna 
Dhan Mandal v. Queen-Empress (2), and 
Queen-Eimpress v. Jabanulla (3), are refer- 
red to. The same view was taken in the 

ase of Jamiruddin Biswas v. Emperor 
(4). There is certainly something to ba 
said for this view for to hold otherwise 
would in some cases lead to anomalies, 
and it would seem that if, owing to mis- 
direction, the verdict of the jury cannot 


(1) 40 C 168; 15 Ind. Cas, 611; 13 Cr. L J 497%, 
(2) 22.0 377. 

(3) 23 0975. 

6) 13 Or, L J 715; 16 Ind, Cas, 528, 
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be accepted, the verdict of acquittal may 
be tainted just as much as the verdict of 
conviction. Moreover, it might be said that 
s. 403 has no application as the re-trial of 
the accused on remand owing to misdirec- 
tion is part of the same trial which is not 
concluded till the appeal is heard and 
determined. 

That this view is regarded as settled 
law appears from the fact that in this case 
the fact of previous acquittal on the charge 
of murder was not made a ground of ap- 
peal, and Ihave only dealt with this mat- 
ter aS a preliminary point because my 
learned brother was of the opinion that 
unless the case could otherwise be disposed 
of favourably to the accused, a reference 
should be made on this point to a Full 
Bench. I am, however, of opinion that no 
reference is necessary in view of the order 
I propose to make inasmuch as I think 
there is a good deal to be said for the 
appellant in reference to the charges 
against him in spite of his despicable 
conduct in making a confession involving 
others in the crime of murder, a confes- 
sion which he now denies having. made, 
or rather he says he was tutored io make 
a statement and cannot recall what he 
stated. The co-accused ‘were acquitted and 
he himself was acquitted in the first trial 
on the charge of murder. They were all, 
however, convicted on the charge of con- 
Spiracy to murder, and his case was only 
sent back for re-trial on the ground that 
the learned Judge not having properly 
considered his confession. under the pro- 
visions of s. 24 of the Evidence Act, might 
have wrongly admitted it in evidence. 
This would have been no ground whatever 
for a re-trialon the charge cf murder of 
which be was acquitted, and could only be 
a ground for re-trial on the charge of con- 
spiracy to murder of which he was con- 
` victed. : 

Apart from his retracted confession 
which was disbelieved by the jury which 
acquitted him on the murder charge, 
there was no more evidence against him 
on the charge of conspiracy to murder than 
against his co-accused who were acquilted 
on re-trial on this charge. 

“When these facts are taken into con- 
sideration along with tle grounds which 
have been urged in appeal in this case, 
I think the appellant ought -to be acquit- 
ted on both charges, ; j 
The facts of the case are briefly as fol- 
lows: On the morning on March 30, the 
headless body of Dr. Aktar Ali Khan of 
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Kulut was found at Raigram near the cart 
road from Raigram to Kulut. Dr. Aktar 
Ali had started on the previous evening at 
about 5-30 p.m. to ride on a pony from 
Nadanghat to Kulut, a distance of about 
7 miles. Hê was lest seen proceeding 
northwards along the road at about 7 or 
7-30 p. m. that evening. The head was 
found 5 or 6 cubits from the body. There 
was a gold ring on one of his fingers and 
there were gold studs in his shirt. There 
were a number of wounds on - the right 
hand, one on the right forearm and one 
on the left hand, also a punctured wound 
on the chest below the armpit 1 x lẹ 

An investigation was started and on 
April 22, the appellant was arrested (ac- 
cording to the prosecution) in the village 
Bhagra at the house of one Sahadat Khan 
at about 2 or 2-30 a. m. by Constable 
Abdul Rajab who produced him before 
Sub-Inspector Radhika Nath Sarkar about: 
3 or 3-30 a. m. at Piplai about 4 a mile 
distant. The Sub-Inspector was proceeding 
to Kalna Court and says that 10 or 15 
minutes efter the production of Abdul 
Khan he came to know that he would 
make astatement. On the way, 2 or 3 
hours later, (while the Sub-Inspector was 
waiting for a bus) as Majhergram the ac- 
cused made a formal statement to the 
Sub-Inspector who then took him to Kalna 
and made him over to the Court Sub- 
Jnspector there to have his statement re- 
corded by the Magistrate before whom he 
was produced at 11-58 a. m. The Magis- 
trate after due warning recorded a con- 
fession made by him. He was subsequently 
made an approver, a conditional pardon 
being tendered to him. Thereafter a 
number of other people were arrested. 
At the trial the accused when examined 
as a witness said he knew nothing about 
the case and denied that he had con- 
sciously made any confession. This led to 
his trial and to the trial after remand from 
which he now appeals. 

Jn appeal it is urged that the learned 
Judge ought to have rejected his confes- 
inasmuch ès it was 
not made voluntarily. This was a matter 
for the discretion of the Judge, and it can- 
not be said that the Judge has wrongly 
exercised his discreticn in this case. 
Then it is urged that there is non-direction 
inasmuch as the learned Judge did not 
point ont to the jury that the Magistrate - 
who recorded it, though telling the ac- 
cused that the confession: would be used 
in evidence, did not warn him that it would 
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be used in evidence against him. It is pos- 
sible that the accused was, in fact, under 
the impression that it would be used only 
against the other accused, though this is 
not probable because no pardon had been 
tendered to him at that timesand no other 
accused had been arrested. 


A more important point raised for the 
defence is that the learned Judge did not 
draw the attention of the jury, to the 
fact that whereas in the confession it is 
siated that the deceased was killed at a 
Place edjcining the eastern bank of the 
Dantia tank, the prosecution case is that 
the murder took place to the south of the 
tank where the body was found decapi- 
tated with a large quantity of blood on the 
ground nearby. This point is certainly 
not noted in the heads of charge, and if 
the jury had any hesitation in believing 
the retracted confession, it is just pos- 
sible that the omission to remind them 
of this discrepancy might have tumed 
the scale against the accused who already 
had 3 jurors in his favour. It is curious 
that though the map shows the place 
where the body was found to be south of 
the middle of the tank, according to the 
inquest report the body was found south 
of the eastern bank of the tank and 
thus more in accordance with the confes- 
sion. 

On behalf of the defence it is also urged 
that the appellant has been prejudiced in that 
he should have been tried subsequently to 
the persons with whom he is alleged to have 
conspired. There appears to be no rule 
of law that he should be tried subsequently, 
and such a rule cannot, I think, be deduced 
from the provision in s. 337, Criminal Pro- 
cedure Code, that a person to whom a 
pardon has been tendered should be kept 
in custody till the end of the trial. This 
rule was never intended to apply where 
the ci-devant (?) approver has been actually 
tried for the offence and acquitted, he 
is no longer in the position of the person 
who has accepted a provisional tender of 
pardon to whom alone s. 337, Criminal 
Procedure Code applies. 


But there is no doubt that in this case 
if the trial of the other accused (which 
ended in acquittal) had taken place before 
the trial of the appellant, the fact that 
they had been acquitted on the charge of 
conspiracy to murder, might possibly have 
affected the trial in favour of the appel- 
lant foy the witnesses to conspiracy might 
have been discredited on the ground that 
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their evidence in the trial of the coac 
cused had not been believed. 

The heads of charge indicate that the 
learned Juge very fairly and adequately 
placed the law and the evidence before 
the jury, but his warning about the danger 
of relying on an uncorroborated retracted 
confession in support of the charge under 
s. 302, Indian Penal Code, was hardly suff- 
ciently emphatic. His words are: 

“It would be unsafe to convict the accused under 
s. 302, Indian Penal Code on the confession alone 
without any corroboration unless you are completely 
satisfied that the matters contained in the retracted 
confession are true’, : 

_ This warning may not have sufficiently 
impressed on the jury the necessity for cor- 
roboration as to the identity of the accused. 
At the end of the judgment the learned 
Judge charged them as follows:— 

“If you believe the confession to be true you 
are entitled to convict the accused under s. 302, 
Indien Penal Code, and under s. 302-'20-B, Indian 
Penal Code. I would point out to you that it would 
be rather unsafe to convict the accused under 
s, 302, Indian Penal Code, on the confession alone 
without any corroboration of the actual murder. If, 
however, you disbelieve the confession and disbelieve 
the evidence of Janu Karikar and Ishahaque then 
you must return a verdict of not guilty against 
the accused,” 

Finally the confession has a little 
appearance of a tutored] statement, e. g.s 
this is suggested by the words “under 


„order of the following men” followed by a 


list headed “names of persons”. This is 
more like a formal statement than a natural 
description of what occurred. The evidence 
of the witnesses Janu Karikar and 
Ishahaque was appparently not accepted 
in the case of the co-accused, and their 
evidence, together with the retracted con- 
fession, is the only evidence against the 
appellant who, along with the other ac- 
cused, was in the first instance discharged 
by the Committing Magistrate. The motive 
for the murder is said to be the exactions 
of the deceased from his tenants and deb- 
tors, some of whom had threatened him 
in consequence and a petition for action 
under s. 107 against four of the accused 
had been made shortly before the occur- 
rence but this did not include this accused, 
Further when he was produced before 
the Magistrate to make a confession there 
were injuries on his person, and in his 
statement he said that he was beaten 
by the Police to induce him to ccnfess. 

In all the circumstances, I think 
the non-directions referred to are a 
sufficient ground for setting aside 
the conviction and sentence on both the 
charges and that the evidence is nct sulf- 
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cient to warrant sending back the case 
for re-trial The conviction and sentences 
under ss. 302, India Penal Code, and 302- 
120-B,-Indian Penal Code, are, therefore, 
set aside and the appellant is acquitted, 

Lort-Williams, J.—This appellant was 
tried originally for murder under s. 302 
of the Indian Penal Code, and conspiracy 
to murder under şs. 302-120-B of the Indian 
Penal Code. He was acquitted of the first 
offence and convicted of the second. He 
appealed against the conviction. There was 
no appeal under s. 417 of the Criminal Pro- 
cedure Code against the acquittal. On ap- 
peal to this Court, the verdict of the jury 
and along with it the conviction and sen- 
tence were set aside, and the appellant 
was directed to be tried according to law. 
On his second trial he was charged again 
with offences under s. 302 and section 302- 
120-B, and was convicted of both murder 
and conspiracy to murder, and sentenced 
to transportation for life under each of the 
sections. | 

In my opinion this procedure was con- 
trary to law. At the original trial there 
were two verdicts of the jury, one of not 
guilty upon the charge of murder, and 
one of guilty upon the chage of conspiracy 
to murder. Before this Court on appeal, 
one only of those verdicts, and the con- 
viction and sentence thereon, was in issue, 
namely, that under s. 302-120-B, inasmuch 
as there was no appeal against the acquittal 
under s. 302. This Court neither did, nor 
in such‘circumstances, could have, set aside 
the verdict of acquittal. . 

Section 403 (1) of the Criminal Procedure 
Code, provides that: ; 

“A person who has been tried by a Court of 
competent jurisdiction for an offence and convicted 
of sucb cffence shall, while such conviction or 
acquittal remains in force, not be liable 
to be tried again for the same offence, nor un tha 
same facts for any other offence for which a different 
charge from the one made against him might have 
been made under s. 236, or for which he might 
have been convicted under s. 237.” 

At the time of the sec.ni trial the ac- 
quittel under s. 302 stili remained in 
force. 

Section 423 (1) (a) defines the 
powers of the Appellate Court in an ap- 
peal from an crder of acquittal, and (b) 
in an appeal from a conviction. Each pro- 
vision is restricted to the appeal, either 
from an order of acquittal, or from convic- 
tion, 28 the case may be which is before 
the Court. No power is given by the sec- 
tion to interfere with an order cf acquittal in 
the absence of an appeal from that order, 
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or with a conviction in the absence of an 
appeal fron that conviction: 

Section 439 defines the powers of the 
High Court in revision. ~Sub-section 4 
provides that. men 

“Nothing ip this section applies to any entry 
made under s. 273, or, shall be deemed to authorise 
a High Court to convert a finding of acquittal into 
one of conviction.” 

And sub-s. 5 provides that 

“Where under this Code an appeal lies and no 
appeal is brought, no proceedings by way of revi- 
sicn shall be entertained at the instance of the party 
who could have appealed.” 


It follows that in my-cpinion the cases 
of Krishna Dhan Mondal v. Queen-Eimpress 
(2), Queen-Empress v. Jabanulla (3) and 
Nazamuddin v. Emperor (1) so far as they 
support the opposite view, were wrongly 
decided. 

In view, however, of the fact that the 
appellant must in any case be acquitted 
on the other grounds referred to by my 
learned brother, upon which I am in agree- 
ment with him, itis not necessary now to 





refer this question toa Full Bench for 
decision. 
D. Conviction set aside. 
LAHORE HIGH COURT 


First Civil Appeal No. 1179 of 1933 
June 11, 1935 
Jat LAL AND SALE, JJ. 
JAWALA SINGEL AND OTHERS—DEFENDANTS 
-— À PPELLANTS 
versus 
THAKAR SINGH AND OTAERS-—PLAINTIFES 


AND ANOTHER— DEFENDANT—RESPONDENTS, 

Custom (Punjab)-—Suecession — Non-ancestral pro- 
rerty — Randhawa Jatsof Amritsar District — 
Daughters, if exclude collaterals of eighth degree— 
Riwaj-i-am — Evidentiary value — Special custom, 
entry as to. —Onus — Settlement Officer's opinion— 
Weight to be atiached in considering entry in riwaj- 
i-am. 

Among Pandhawa Jats of Amritsar, daughters 
succeed to non-ancestral property in preference to 
collaterals ¿f the cighthdegres. Santo Singh v. Santi 
( )and Gurdit Singh v Ishar Kuar (7), dissented 
from Pir Bakhsh v. Ghulam Bibi (9), relied 
on. [p. 938, col. L] : . 

An entry in the riwaj-i-am recording a special 
custom is admissible to prove the statement alleged 
therein, even if the statement be unsupported (as in 
the present case) by instances, and places the onus of 
rebuttal upon the party disputing the correctness of 
the entry. Beg v. Allah Ditta (1), Labh Singh v, 
Mango (2) and Vaishno Ditti v Rameshrt (3), referred 
to. [p. 936, col. 1.) j OI 

While the material replies in the riwaj-i-am con- 
stitute some presumptive proofin favourof the 
collaterals, tha presumption is weakened by the con- 
trary cpinion of the Settlement Officer himself. [p. 
936, col. 2.] A 
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F.C. A. from the decree of the Sub- 
J pige, First Class, Amritsar, dated May 29, 
1933. 


Mr. Asa Ram for Mr. J. N. Aggarwal 
and Mr. J. N. Aggarwal, for the Appellan.s. 

Mr. J. R. Agnihotri for. Mr. M. C. 
Mahajan end Mr. M. C. Mdhajan, for the 
Respondents. . 

Sale, J.—This is an appeal against a 
decree of the Senior Subordinate Judge, 
Amritsar, granting to the plaintiff a de- 
claration of title with the possession of an 
area of 1,021 kanals of land situated in 
the village of Pandori Hassan in the ‘l'arn 
Taran Tahsil of the Amritsar district. The 
suit arises out of a disputed claim to 
succession which opened out on the death 
of the widow of the last male-holder Ala 
Singh. The parties are Randhawa Jats 
and the contest is between the daughter's 
sons of the last maleholder whose claim 
has been decreed by the lower Court and 
the collaterals in the eighth degree. The 
material findings of the lower Court which 
have been contested in appeal are: (1) 
that the land in suit is ancestral, and (2) 
that the daughter's sons of the last male- 
holder have a preferential right to succeed 
as against the defendants who are his 
collaterals in the eighth degree. In argu- 
ing the appeal, Mr. Aggarwal has treated 
as a matter of secondary importance the 
first point regarding the ancestral nature 
of the land. Although attacking the deci- 
sion of the lower Court that the land is 
ancestral, his main contention is that 
whether the land is ancestral or not, the 
daughters (and, therefore, admittedly the 
daugther’s sons) are by the special custom 
embodied in the riwaj-i-am of the 
Amritsar district excluded by collaterals 
however remote. It is necessary, however, 
first to decide the nature of the land in 
suit, whether ancestral or not ancestral. 
The onus on this issue (No. 3’on the lower 
Court's record) is printed as being laid 
on the plaintiffs, 4. e., daughter's sons. 
Admittedly, however, this is an error or 
a misprint. It is conceded in appeal that 
the onus of establishing that the land 
is ancestral lies on the defendant col- 
laterals. 

To discharge this onus, the appellants’ 
Counsel relies solely on a presumption 
sought to be drawn from the fact that the 
parties whose common ancestor appears 
in the pedigree table, belong to different 
pattis holding approximately equal shares. 
But the facts do not admit of any such 
prestmption. It appears from the kaifiyat 
. , 
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shajra nasab of the 1885 settlement (Ex. D/5)- 
that the village after a long period of 


desertion wes re-found by three persons—.-. 


Hasan, Vik and Kirtu. It may be that these 
three persons were the descendants-of the 
original founders, but the point is im- © 
material, The parties to this suit are 
descended from only one of the persons 
who re-found the village, viz. from the 
Hasan. Ala Singh the last male-holder 
belongs to one of the two pattis into which 
this Hasan divided his share, while the 
collaterals belong to the second patti. It 
is true that each of these paitis hold about 
equal shares. Butmnone of the khatas are 
joint of the parties; nor is it proved that 
the parties or their predecessors-in-interest 
have throughout held the same land. From 
the revenue extract Ex. D. W. No. 2-1, it 
seems ihat the name of Ala Singh, the 
Jast male-holder, through whom the plain- 
tiffs claim, appears for the first Lime as 
an owner in 1892 under circumstances that 
are obscure. It is not known how Ala Singh 
acquired the land and it is manifestly 
impossible to presume that he inherited 
the land in unbroken succession from the 
common ancestor Hassan. The rulings 
cited by the lower Court as quoted on 
behalf of the collaterals to establish the 
presumption that the land is ancestral, 
have been rightly distinguished by the 
trial Judge and it is unnecessary to dis- 
cuss them here. No other authorities have 
been cited in ‘appeal. We are of opinion 
that the trial Judge was right in holding 
that the land in suit is not ancestral. 

The next question for consideration is 
the claim made on behalf of the collate- 
rals that even in the case of non-ancestral 
land, collaterals as remote .as the eighth 
degree exclude daughters. It is admitted 
that this claim is contrary, not only to 
Hindu Law, which recognises the rights of 
daughters, but also to the generzllv ac- 
cepted customary law of the Province 
embodied in para. 23 of Rattigan’s Digest 
of Customary Law which gives a preferen- 
tial claim over daughters to collaterals 
only up to the fifth degree. Mr. Ag- 
garwal has, however, urged that there can 
be no question of any general custom in 
this case. The basis-of his claim is the 
special custom embodied in Answers to 
Questions Nos. 60 and 61 of the most recent 
riwaj-i-am of the Amritsar District com- 
piled by the Settlement Officer, Mr. Craik 
(now Sir Henry) in 1914. The finding of 
the lower Court is that while this riwaj- 
i-am entry is undoubtedly in favour of 
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the defendant-collaterals (with the con- 
sequence that the onus of proving their 
claim lies on the daughter's sons), the 
presumption in favour of- the collaterals 
has been rebutted by the evidence pro- 
duced in this case which establishes, in 
the opinion of the Senior Subordinate 
Judge, that among the Jats of the Amrit- 
sar district daughters oust collaterals be- 
yond the fifth degree. It is settled by 
Privy Council decision in Beg v. Allah Ditta 
(1), as interpreted in Labh Singh v. Mango 
(2) and Vaishno Ditti v. Rameshri (3), 
that an entry in the viwaj-i-am recording 
a special custom is admissible to prove 
the statement alleged therein, even if the 
statement be unsupported (as in the pre- 
sent case) by instances, and places the 
onus of rebuttal upon the party disputing 
the correctness of the entry. But a dis- 
cussion of the material riwaj-i-am entries 
Is necessary in order to determine the 
weight of the onus which is thus cast cn 
the daughter's sons. In reply to Question 
No. 60, it is said that: 

“nearly all tribes state that daughters are ex- 
cluded by male lineal descendants .... similarly 


nearly all of them say that agnates, however re- 
mote, exclude daughters.” 


Certain exceptions are given, but the 
case of Randhawa Jats (the parties now 
in suit) is not amongst those exceptions. 
Again it is mentioned in a note to Answer 
No. 60 that the exclusion of a daughter is s3 
strict that even in those cases where there 
is no agnate at all, she is deprived of 
succession. At the same time no instances 
of this exclusion are quoted. “On the con- 
trary it is mentioned that the riwaj-i-am 
of 1865 (the previous settlement) is silent 
as tothe exclusion of daughters by agnates, 
and in the English copy of the present 
riwaj-i-am the Settlement Officer goes on 
to express his opinion that the feeling 
against daughters which is ‘tke basis of 
the replies given, is “rather a prejudice 
than a true statement of custom.” Tn 
reality, he adds in his reply to Question 
No. 61, which relates to the distinction 
between the rights of inheritance of 
daughters to ancestral and non-ancestral 
property, that, 

“daughters have a right to exclude agnates with 


(1) 45 P R 1917; 38 Ind. Cas 254; AIRI96PC 
129; 44 I A 89; 440749; 12 PWR 1917; LIM LT 
310; 32M L J 615; 19 Bom. LR 388; 15 A L J 525; 
21 O W N 842; 26 O LJ 175 (r 0). 3 
ga 8 Lah 281; 100 Ind, Cas 924; A I R1927 Lah. 


D 10 Lah. 86; 113 Ind. Cas. 1; A LR 1928 P © 294; 
55 I A 407: 29 PLR 654; 55M L J 746; 28 L W 908; 
490 L 3 38; (192) M W N5 (PC). 4 
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respect to non-ancestral proporty, though the right 
is seldom asserted.” Me ce 

Further in the introduction to the 
riwaj-i-am, it is stated that : 

“As regards daughters ths custom is anything 
but uniform; the general trend of opinion is that 
daughters succeed to the non-ancastral property to 
the exclusion of &gnates.” 


These entries in the riwaj-i-am, together 
with the opinions expressed by the Settle- 
ment Officer ihereon were considered in 
the judgment of a Division Bench of this 
Court cited as Santa Singh y. Santi (4), 
(Addison and Bhide, JJ.) in which Ad- 
dison, J. following the trend of the discus- 
sion of Campbell, J., at p. 301 of 1 Lah. 281 
[Labh Singh v. Mango (2)), made observa- 
tions to the effect that the private opinion of 
the Settlement Officer in this matter is of no 
importance and should not be held to vary 
or affect the replies of the tribes them- 
selves. This view of the Settlement Officer's 
opinion was not, however, accepted by Tek 
Chand, J.» in Dhara Singh v. Armi (5), 
who in discussing this same riwaj-i-am 
entry considered that the opinion expressed 
by the Settlement Officer must be deemed 
to qualify the nature of the answers re- 
corded inthe vriwaj-i-am iiself. More re- 
cently in Narain Singh.v. Basant Kaur (6), 
Skemp, J., also referring to this riwaj-i-am 
entry pointed out that it was the part of 
the Settlement Officer's official duty to 
express his opinion. Paragraph 565 of Douie’s 
Punjab Settlement Manual lays down: 

“Wherever it appears to a Settlement Officer 
that any answer embodies rather a vague popu- 
lar sentiment, or a feeling of what ought to be, than 


what is actually customary, he should not fail to 
note the fact.” 


This is precisely what tLe Settlement 
Officer has done in the present case and 
in agreement with the views expressed 
in Dhara Singh vw. Armi (5) end Narain 
Singh v. Basant Kaur (6), we consider that 
in the absence of any instances quoted in 
the riwaj-i-am, the Settlement Officer's 
opinion is entitled to due weight and has 
the effect of lessening the burden cast on 
the daughter's sons in the present case. 
While, therefore, the material replies in 
the riwaj-i-am consiitute some presump- 
tive proof in favour of the collaterals, the 
presumption is weakened by the contrary 
opinion of ihe Settlement Officer bimself. 
With these observalions, we pass to consider 
the instances quoted in the present case. 

(4) A IR 1933 Lah 898; lj4 Ind Cas 483; Ind. Rul, 
(1933) Lah. 480 

(5) AI R 1930 Lah 781; 126 Ind. Cas. 134; Ind. Rul. 
(1930) Lah. 722. 

(6) AI R 1935 Lah. 419; 35 P L R 229; 158 Ind. Cas 
976, 8 R L 330. | | ii f 
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There are no instances of any evi- 
dential value “pointing 1o the exclusion of 
daughters by agnates in the case of non-ances- 
tral property, whereas there are undoubted- 
ly well authenticated instances, which tend 
to confirm the view of the Settlement Officer, 
that daughters have been. preferred to col- 
laterals in succession to non-ancestral 
property. We would ignore the instances 
quoted by witnesses on both sides which 
are unsupported by documentary evidence, 
though we would, in passing, refer to the 
evidence of one of the collaterals’ own 
witnesses D. W. No 22, Jagat Singh, a 
lambardar of village of Randhawa Jats, 
who expressed the view that daughters 
have preference over collaterals in the 
case of succession to self-acquired property. 
On behalf of the collaterals, reliance was 
placed on three judicial instances. 

(1) Exhibit D-3, a judgment relating to 
the Randhawa Jats of Kairowal in the 
Tarn Taran Tahsil by a Subordinate Judge, 
2nd Class, dated December 2, 1919. This 
was the case of a gift and the appoint- 
ment of an heir, it was held that the land 
in suit was ancestral and that the ap- 
pointment of a daughter's son as heir is 
not recognized in the presence of collate- 
rals of the fourth degree. This is cer- 
tainly noi a good instance in a contest 
between daughter's sons and collaterals 
of the eighth degree in succession to non- 
ancestral property. 

(2) The same observations apply to the 
second judicial instance (Ex. D-6), a pre- 
vious judgment of the Subordinate Judge 
who decided the present case) in a contest 
relating to Man Jals between daughters 
and collaterals in the fifth degree. The 
trial Judge has given good reasons for 
distinguishing thisjudgment. Lastly, there 
is one High Court judgment by Addison 


and Bhide, JJ., printed on p. 72 of the - 


record which has already been noticed in 
another connection as Santa Singh v. Santi 
(4). It was herein beld following the riwaj- 
i-am of the district that 

“daughters or their sons are not entitled to inherit 
even the self-acquired property of their father 
amongst Jats of the Amritsar district”. 

Tt is necessary, however, to point out 
that this decision was not based on any 
instances, but followed merely from a con- 
sideration of the onus of proof arising 
from the entries in the riwaj-i-am (ex- 
cluding the Setilement Officer's opinion). 
We have already given reasons for differ- 
ing from the view taken in this judg- 
ment regarding the presumptive value of 
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the riwaj-i-am. In the present case numer 
ous instances have been quoted on behalf of 
the daughter’s sons to show that daugh- 
ters do sometimes exclude collaterals. We 
do not therefore consider that this judg- 
ment provides a satisfactory precedent in 
support of the collaterals’ contention. 
Other judgments have been cited, but they 
all relate to Kambohs; and since it has 
not been showa that Randhawa Jats fol- 
low the same custom as Kambohs, we do 
not consider it necessary to examine these 
decisions. 

On behalf of the daughter’s sons, Coun- 
sel cites four judicial instances. We would 
ignore the first case Gurdit Singh v. Ishar 
Kaur (7), since the judgment is open to 
the criticism of nol having been decided 
in accordance with the views of the Privy 
Council oa the value of the riwaj-i-am 
given in Beg v. Allah Ditta (1). But in 
Thakar Singh v. Dhan Kaur (8), a Division 
Bench (Hilton and Din Mohammad, JJ), 
held that Khaira Jats of the Amritsar 
district are governed by the general custom 
of the Punjab es recorded in para. 93 
of Rattigan’s Digest of Customary Law, 
whereby daughters were given preference 
over collaterals in matters of succession. 
Tt is not clear in this case, whether the 
land in suit wes ancestral, or non-ances- 
tral. Again, in Narain Singh v. Basant 
Kaur (6), a Division Bench of this Court 
held that among Sarai Jats of the Amritsar 
district daughters exclude collaterals from 
succession to the self-acquired property of 
their father. Again, in Pir Bakhsh v. 
Ghulam Bibi (9), a Division Bench of this 
Court held, following Rattigan’s Digest 
of Customary Law, para. 23, that the rule 
in the Amritsar district is that daughters 
exclude collaterals in succession to self- 
acquired property. It bas thus been held 
on three recent occasions by different 
Division Benches of this Court that in the 
Amritsar district, amongst Jats, daughters 
exclude collaterals in succession to the 
self-acquired properiy. In addition, Counsel 
Mr. Mehr Chand Mahajan, for the daughter's 
sons, has referred to a number of muta- 
tions showing that daughters have sueceed- 
ed in preference to the collaterals. Some 
of these instances are quoted in the ex- 
tract prepared by the the Girdawar print- 


el on p. 1 of the supplementary pa 
„(D 3 Lah. 257; 68 Ind. Cas. 551; A I R 1999 ba 


(8) A IR 1935 Lah. 408; 157 Ind. Cas, 114; 37 P 
SRI 92 ae 


(9) 9 Lah, 352; 107 Ind, Cas, 280;A1 R 1928 
30529 PLR ais, aa 
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1913, though it must he noted that the 
evidential value of this extract is not 
great, since out of the nineteen instances 
guoted, only three refer to Jats and none 
of these are Randhawa Jats. But there 
is no instance tothe contrary. 

But amongst Jats we have the follow- 
ing additional instances : (1) Wasawa Singh's 
ase, mutation Ex. P-18, proved on p. 16 of 
the printed record in which a daughter suc- 
ceeded in preference to the collaterals. (2) 
Khemi's instance, 1919, mutation Ex. P-12, in 
which a daughter succeeded in preference to 
collaterals of the seventh degree. In this 
case an inquiry was ordered into custom 
by the Revenue Authorities - and it was 
found that ihe collaterals only exclude 
daughters up to the fifth degree. (3) 
Ghasita Singh's case, mutation Ex. P-14, 
jn which a daughter succeeded in prefer- 
ence to the collaterals of the eighth 
degree. (4) The next is Bhag Singh’s 
case, mutation Ex. P-26, proved by P. W. 
No. 6, in which the adoption of a daughter 
as heir in preference to the collaterals 
was admitted. (5) Musammat Premi's case, 
mutation Ex. P-10 relating to 1918 by 
which a daughter succeeded in preference 
to collaterals in the seventh degree. The 
collaterals appealed to the Collector, but 
the appeal was dismissed. (6) Nandan's 
instance, 1917, mutation Ex. P-13. This 
relates to self-acquired property amongst 
Randhawa Jats in which a daughter was 
preferred to collaterls of the eighth degree. 
(7) Mutation Ex. P-25 of June 15, 1919, by 
which a daughter succeeded in preference 
to’ the collaterals of the ninth degree. 
(8) Mutation Ex. P-27 relating to 1931 is 
a similar instance. Finally, there are 
Exs. P-4, P-5 and P-6 which are judgments 
bythe District Judge, Amritsar, dated 
1920, 1919 and 1917, respectively, in 
which daughters were preferred to collate- 
rals of the sixth degree. From this discus- 
sion, it appears that whereas the collaterals 
have not been able to produce a single 
wel -authenticated case to justify their claim 
that collaterals of the eighth degree should 
exclude daughters, numerous instances 
have been proved in which daughters have 
been given preference over collaterals less 
remote then the collaterals in the present 
case. 

We agree; therefore, with the lower Court 
in holding that the daughter's sons have 
succeeded in rebutting such presumption 
as may be considered to arise against 
them by reason of the riwaj-i-am of the 
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Amritsar district; and we hold that their 
claim has, therefore, been rightly decreed. 
‘We, therefore, dismiss the appeal with costs. 

N, : Appeal dismissed. — 


ooo 


CALCUTTA HIGH COURT 
Civil Rule No. 1224 of 1934 
February 19, 1935 
R. C. MITTER, J. 
KISHORE ROY— PETITIONER 
versus 
ABDUL MAJID AND OTHERS—— 


; OPppostre PARTIES ; 

Benamidar-—-Estoppel—Suit by or against him 
binds real owner—Pre-emption—Bengal Tenancy Act 
(VIII of 1885 as amended in 1928), ss 26-F', 188~Suit 
for pre-emption—Court, if can decide as to whether 
case Comes within exceptions in s. 26-I'—Hslappel 
against statute—Notice of transfer—-Purchaser, if 
can go on statements in notice—Notice mentioning 
only certain persons as landlords—Pre-emption 
application by those persons onlu—Purchaser objecting 
on plea that there were other landlords~—Held, plea 
should be allowed and applications were not main- 
tainable. f 

A benamidar represents the beneficial owner. He 
can sue and be sued and the result of the ad- 
judication would bind the beneficial owner. Gour 
Narayan Chaudhury v. Sheolal Singh (8), relied on. 
Umed Mal v. Chand Mal (4), not followed. 

In the proceedings for pre-emption it is legiti- 
mate and proper for the Court to go into and 
decide the question, as to whether the case comes 
within the exceptions made in s. 26-F, Bengal 
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. Tenancy Act on the principle, that there cannot be 


estoppel against statute. . 

In pre-emption cases the purchaser should be 
allowed to go back upon the statements made in 
the notice of transfer. 

[Case-law discussed.] 

The purchaser had mentioned in the notice 
of transfer certain persons as the landlords of the 
holding. Applications for pre-emption were made 
with these persons only as parties on the record. 
The purchaser turned round and said that other 
persons over and above the persons named as land- 
lords in the notice, were also landlords: 

Held, that the applications were not maintainable 
by reason of the provisions of s. 188 of the Bengal 
Tenancy Act. : 

C. R. against an order of the Munsif, 1st 
Court, at Lakshimpur. 

Messrs. Rama Prosad Mukhopadhya and 
Paresh Chandra Sen for Mr. Bankim 
Chandra Banerji, for the Petitioner. : 

Mr. Nagendra Nath Bose, for the Oppo- 
site Parties. 

Order.—This Rule has been obtained by 
the landlord whose application for pre- 
emplion under s, 26-F ofthe Bengal Tenancy 
Act has been dismissed by the learned Mun- 
sif of Lakshimpur. 

The subject-matter of the application is 
an occupancy holding admittedly held under 
the petitioner. It formerly belonged:to one 
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Samar Ali Pgtwari, on whose death it de- 
voived upon his heirs. Two of them, name- 
ly, his sons Nana Mia and Nural Huq, who 
had inherited 5 annas 8 gundasshare therein, 
sold their interest to the opposite party 
No. 1, \bdul Majid Mia, by a registered 
conveyance dated October $, 1933. Samar 
Ali Patwari also left him surviving a son, 
named Sarajul Haque, who is admittedly a 
co-sharer of Nana Mia end Nural Haq. 

The notice of transfer under s. 26-C being 

served on the petitioner he applied for pre- 
emption on November 25, 1933. His ap- 
plication has been defeated on the ground 
that the purchase by Abdul Majid Mia is 
a benami purchase for the benefit of Sarajul 
Haq, an admitted co-sharer of the vendors 
in the holding. 
. The question before me is whether Abdul 
Majid Mia is entitled to plead in these 
proceedings that ihe real purchaser is not 
he but a co-sharer of the vendors and so 
defeat the application for pre-ew ption. 

Section 26-C requires a notice in the pres- 
cribed form to be filed with the registering 
officer. The form of the notice as pres- 
cribed contains a column where the name 
and address of the purchaser has to be 
given. In the notice, me was given in 
this case, the name of the purchaser is 
stated to be Abdul Majid Mia. 

Mr. Mukherjee appearing on behalf of 
the petitioner contends that the question of 
benami should not have been allowed to 
be raised in these prcceedings. He put 
his contention in this way. He says, firstly, 
that in proceedings under s. 26-F the Court 
has to proceed upon the document of trans- 
fer and on the notice of transfer ; the person 
shown cs the transferee therein must be 
taken to be the transferee, and that the pur- 
chaser should not be allowed to go back 
upon the statements made in the notice. He 
contends that the landlord making the ap- 
plication for pre-emption should not be 
required to go beyond the notice of transfer 
and to hunt for the real transferee, nor 
should the Court allowthe question of be- 
nami tobe raised in the absence cf the 
person set up as ihe beneticial owner. 

In support cfhis contention that the 
Court must proceed upon the terms of the 
notice of transfer and should not allow the 
purchaser to go back upon the terms of the 

notice or of the conveyance Mr. Mukherjee 
has cited before me the following eases, 
namely, Surendra Narayan Layek v. Notan 
Behary Mondal (1), Trotlokya Nath Ghosh 


(1) 53 C LJ 414; 131 Ind. Cas. 856; 35 CW N 114; 
Jnd. Rul. Go) Cal, 504; A I R 1931 Cal. 483. 
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v. Jujneswar Pal (2) and Satyendra Nath 
Roy Chowdhury v. Fulsom Bibi (3). For 
the proposition that it was a material irre- 
gularity to decide the question of benami 
in the absence of Sarajul Huq he cites the 
case of Umed Mal v. Chand Lal (4). 

Mr. Nagendra Nath Bose appearing on 
behalf of the opposite perty contends that 
the question raised in the case ought tobe 
gone into and has been rightly gone into 
by the Court below. He says benami pur- 
chasers are lawful end common, and unless 
the question of benami be gone into, the 
provisions of s. 26 (FE), sub-s. (1) cl, (a) would 
be defeated and the landlord would get a 
pre-emption order in his favourin a case 
where the legislature says that he will not 
have it. He further contends that the 
cases show that the purchaser has been 
allowed to plead and prove statements at 
variation with the contents ofthe notice of 
transfer or of the deed of transfer and 
thereby to defeat the claim for pre-emption 
and for that purpose he cites the cases of 
Barkatulla Pramanik v. Ashutosh Ghosh 
(5), Brojendra Kumar Bannerji v. Syman- 
nessa Bibi (6) and Adhar Chandra Shaha v. 
Gour Chandra Shaha (7). 

Before dealing with main question ag 
to whether the purchaser shall be allowed 
to plead that heis the benamidar for an- 
other person who is a co-sherer in the te- 
nancy, it would be convenient to deal with 
the point made hy reason of the non- 
joinder of SarajulHug. Ido not see how 
that can bea material point at all. A be- 
namiday represents the beneficial owner. 
He can sue and be sued and the result of 
the adjudication would bind the beneficial] 
owner: Gour Narayan Chaudhury v. Sheo- 
lal Singh (8). In the application under 
s. 26-[f there was accordingly complete rep- 
resentation of Sarajul Huq and the decision 
of Viscount Haldane in Umed Mal's case (4) 
has no application. In that case it was held 

(2) 38 O W N 1004; 152 Ind. Gas. 933; A I R 1934 
Cal. 821; 7 R C334, 

(3) 36. C W N 486; 139 Ind. Cas, 403; A I R 1939 
Oal, 625; Ind. Rul. (1932) Cal. 622. 

(4) 53 I A 271; 99 Ind, Cas. 719; A I R 1928 PO 
112; 30 WN 999; 25 L W 90; 25 AL J 61; (1927) M 
W N 81, 38M LT 43; 28PLR13; 310 WN 413; 
52 M L J 368; 45 OL T 274; 8PLT 951; 29 Bom, L 
R 735; 54 C 338 (P. G). 

A I R 1933 


oft ib OWN 83 145 Ind. Cas 121; 
a 

N i002; 154 Ind. Cas. 576; AIR 1934 
; 154 Ind, Cas. 823; A I R 1935 


se 


33. 

r 19 Ind, Oas. 1; 230 W N 591; 17 ALJ 
E 335; 1 U PL R(È. 0) 1;12 
ô TA 1 (P.C). 
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that the plaintiff ought to have, -having 
regard to his claim, made his mortgagors 
Parties to the suit, and as there was no person 
on the record who could represent the mort- 
gagors 1t was held that a decree made in 
favour of the plaintiff in the absence of 
the mortgagors was a decree irregularly 
mads within the meaning of s. 115, el. (2) 
of the Code of Civil Procedure. In the 
case before me if Abdul Majid Miais the 
benamidar of Sarajul Huq, the decision pro- 
nounced, or to be pronounced, on the ap- 
Plication for pre-emption would bind the 
latter, especially as the case of Sarajul Huq, 
who has appeared as a wilness in the 
case, is that Abdul Majid Mia is his be- 
namidar. 

_ Regarding the main point in the case my 
judgment is that the question of benami 
can be raised and gone into. The position 
taken by the petitioner would have been a 
sound one, only if he had been able to 
invoke the doctrine of estoppel. If the prin- 
ciple of estoppel be out of the way, the 
stalements made in the notice cannot have 
a greater value than of admissions. The 
case can be put by the petitioner, as has 
been -put before me, in the following way. 
The notice ‘showed that the purchaser was 
a stranger end not a co-sharer in the 
tenancy. On the faith of the said statement, 
the petitioner made the applicaticn for 
pre-emption and incurred expense. If the 
notice of transfer indicated that the pur- 
-chaser was a co-sharer tenant he would not 
have made the application for pre-emption 
and incurred expense. Assuming, that the 


petitioner altered his position on the faith: 


of the statements in the notice that Abdul 
Majid Mia wasthe purchaser, the question 
is whether. the latter can go back upon his 
statement and say that he is a mere name 
lender. I do not see how the principle of 
estoppel can be invoked. The statute says 
‘that there can be no pre-emption where 
the purchaser is a co-sharer tenent. To 
allow the petitioner to pre-empt would be 
to defeat a statutory provision. If by 
shutting out the defence an order for pre- 
emption be made in favour of the petition- 
er, Ido notsee by what further proceedings 
Saraju-Hugq would be able to set aside the 
said order. 1 hold accordingly that it is legiti- 
mate and proper for the Court to go into 
and decide the question, in the proceedings 
for pre-emption as to whether the case 
comes within the exceptions made in s. 26-F 
on the principle, conveniently, put, that 
there cannot be estoppel against statute. 
The reported cases do notlay down the 
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broad proposition that in no case will the 
purchaser be allowed to go back upon the 
statements made in the notice. In the 
cases of Brojendra Kumar Banerji v. Syman- 
nessa Bibi (6) and Adhar Chandra Shaha 
v. Gour Chandra Shaha (7), the purchaser 
had mentionéd in the notice of transfer 
certain persons as the landlords of the hold- 
ing. Applications for pre-emption were 
made with those persons only as parties on 
the record. The purchaser turned round 


.and said that other persons over and aboye 


the persons named as landlords in the 


‘notice, were also landlords and the appli- 


cations were not accordingly maintainable 
by reason of the provisions of s. 188 of the 
Bengal Tenancy Act. It was held that such 
a plea could be raised by the purchaser 
and that he could adduce evidence to sup- 
port his plea. In fact in the last mentioned 
case he could successfully support it and 
the application for pre-emption was dismiss- 
ed. Mr. Mukherjee cited the case of Sat- 
yendra Nath Roy Chowdhury v. Fulsom Bibi 
(3), for showing that defence thata deed of 
transfer was not acted upon was not al- 
lowed in a proceeding under s. 26-I on the 
ground that it would be against the tenor of 
the deed. An examination of the said case 
does not support his proposition. I have 
looked into the petition on which the Rule 
was issued and the judgment of the lower 
In that case Fulson Bibi executed 
an instrument of hiba-bil-ewaz in favour 
of Nazem Mallik, the consideration forthe 
document being a promise by the latter to 
pay her maintenance. In fulfilment of the 
said promise the latter executed an instru- 
ment on thesame day by which he undertook 
to pay the lady maintenance at the rate of 
Rs. 5 per month. The two deeds were re- 
gistered and the first deed wastaken from 
the Registration Office by Nazem. It was 
proved that efter the registration the lady 
took back the deed of exchange, and that 
possession of the property remained with 
the lady as before. [t was contended that the 
transfer was not complete and title had not 
passed to Nazem as there was no delivery 
of possession. This contention prevailed with 
the Munsif who held that no title had passed 
from the donorto the donee. Mitter, J. 
pointed out that in è Aiba-bil-ewaz delivery 
of pcssession is not essential and that with 
ihe registration of the deed title had pass- 
ed to the donee. The defence was not that 
the instrument of hiba-bil-ewaz was not 
intended to be acted upon and this Court 


did not hold that such a defence was not 


open after the service of the notice of the 
` 
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transfer on thé landlord. Ido also hold that 
the case of Barkatulla Pramanik v. Ashu- 
tosh Ghosh (5), cited by the Advocate for 
the opposite party, is no authority for the 
proposition that a defence that ea deed of 
transfer was not operative is open in such 
proceedings after (he service of the notice 
of transfer. In. that case the lower Court 
held that there could be no pre-emption of 
the 8 annas share in the holding purchased 
by the judgment-debtor’s wife as there was 
really no transfer of the same, but inas- 
much as the landlord did not move against 
the said part of the order, this Court had 
not to consider the said question. In the 
case of Trotlokya Nath Ghosh v. Jajneswar 
Pal (2) the occupancy ryot granted a sub- 
lease to the opposite party which was- regis- 
tered under s. 48-H of the Bengal Tenancy 
Act. On receipt of the notics the landlord 
made an application for pre-emption under 
s. 26-F',. his case being that the lease was a 
-eolourable transaction, the transaction being 
really an out-and-out sale. S.K. Ghose, J. 
pointed out that as between the parties to 
the document it was a lease, i. e. it was 
not open tothem to show that it was not 
what it purported to be, and if that he 
so, the grantor still continued to be a tenant 
of the applicant. In this view of the matter 
=i application for pre-emption was refus- 
ed. 


Surendra Narayan Layek v. Notan .Behary 
Mondal (1). In that case the conveyance 
purported to transfer an occupancy bolding. 

In answer 
emption the purchaser wanted to show that 
it wasa mukurari holding. This Court held 
that the transferee was responsible for the 
initiation of the proceedings under s. 26-F, 
by depositing the landlord's transfer fee 
under.s. 26-D, and that he could not be al- 
lowed to interrupt those proceedings by 
saying that he purchased a holding held at 
fixed rate of rent. Suhrawardy and Costello, 
JJ., expressly refrained from laying down 
any general rule of law. ` 

In my judgment none of the cases lay 
down any general principle of law which 
precludes me from taking the view I have 
taken. 

The Rale is accordingly discharged with 
costs. Hearing fee 1 gold mohur. 


D- Rule discharged. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 1066 of 1931 
September 24, 1935 
MACKLIN, J. 
BAI FATMA—Derenpant—APPELLANT 
: VETSUS 
GULAMNABI HAJIBHAL AND OTHERS 
; — PLAINTIPFS—RESPONDENTS 

Partition Act (IV of 1893), s. d4—Scope 0f—"Um- 
divided property”, whether confined to Hindu joint 
family—Owner not in occupation and not having any 
intention to occupy — Whether can have benefit of 
s.4—Female member, if entitled to benefit of s. 4 after 
marriage. 

The expression “undivided family”, occurring in 
s. 4, Partition Act, is not confined to joint Hindu 
families nor to families of other religions which 
happen tohave adopted Hindu notions of jointness. 
It includes also Muhammadans who are undivided in 
the sensa in which the expressién is used in 
s. 4. ` 

[Case-law referred to.] 

A person who is not- in occupation and who has 
no intention of occupying is not entitled to the bene- 
fit of s. 4, Partition Act, merely because he isan 
owner. 

A female member of an undivided family who 
marries and goes to live in her husband's ‘house 
prima facie gives up her intentionof continuing 
to reside in her old house, and since she is married, 
she is prima facie no Jonger a member of the fam ily, 
and as such, she is not entitled to the benefit of s. 4 
with reference to the house. Sultan Begam v. Debi 
Prasad (1), Vaman v. Vasudev (2) and Kshirode 
Chunder Ghosal v. Saroda Prosad Mitra (3), dis. 
tinguished. aA 

5. C.A. from the decision of the Assistant 
Judge, Ahmedabad, in Appeals Nos. 46 and 
48 of 1930. 

Messrs. H. H. Dalal end I. B, Desai, for 
the Appellant. 


Mr. P. A. Dhruva, for the Respondents. 


Judgment.—The facts relating to thig 
second appeal are as follows : j 

The original owner of the house in suit 
died leaving a'widow, two sons, and a 
daughter, who is the appellant in this 
appeal. The widow and one of the sons 
sold the house in suit and another house to 
tke father of the present plaintiffs, The 
purchaser himself took possession of one of 
the houses, but allowed his vendors to stay 
in the suit house as his tenants. In 1913 he 
sued them for possession of the house on the 
strength of his rent-note, but was met by the 
contentions of the present defendant- 
appellant that she had a share in the house 
and that her share had not been sold to the 
father of the plaintiffs. On appeal it wag 
decided that the purchaser could get pos- 
session of the house subject to the shares of 
the present, defendant and her brother 
since they had not been parties to the sale 
The purchaser then sued for the determina- 
tion of his share, and in that suit it was 
held that the plaintiffs had a share of 13l- 
180 and the defendants’ had a share of 49. 
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180. The defendant's brother was by that 
time dead. The heirs of the purchasers now 
sue for possession of their 131-180 share. 
The defendant contended that she was a 
member of an undivided family and had a 
share inthe dwelling house in suit, and, 
therefore, under s. 4, Partition Act, 1893, 
she was entitled to have the plaintiffs’ 
share sold to heron payment of the price 
fixed bythe Court. The trial Court held 
that she was a member of an undivided 
family and also that .the house was a 
dwelling house, and ordered the plaintiffs 
to sell her their share in the house for 
Rs. 291. Both sides appealed to the District 
Court. The result of the defendant's appeal 
is immaterial; but the appeal of the plaint- 
iffs succeeded to the extent that partition 
was ordered and also mesre profits; and 
it was held ihat tke defendant was nota 
member of an undivided family and the 
suit house wes not a dwelling house, and, 
therefore, the defendant was not entitled 


to take advantage of the provisions of 


s. 4, Partition Act. The defendant now 
appeals. 

1 need not discuss the question of the 
house in suit being a dwelling house within 
the meaning of s. 4, Partition Act, because 
in my opinion the appeal must fail on the 
other ground of contention, viz., that the 
defendant isa member of an undivided 
family. It is settled law that the expression 
“undivided family,” occurring ins. 4, Parti- 
tion Act, is not confined to joint Hindu fami- 
lies nor to families of other religions which 
happen to have adopted Hindu notions of 
jointness. Tt includes also Muhammadans 
who are undivided in the sense with which 
the expression isused in s. 4. There is 
some difficulty in the interpretation of that 
expression and a number of authorities have 
been quoted to me. 

In Sultan Begam v. Debi Prasad (1), the 
Full Bench held that the object of s. 4 is to 
prevent a transferee who is an outsider 
trom forcing his way into a dwelling house 
in which other members of the transferor's 
family have a right’ to live, and that the 
words “undivided family” must be taken 
to mean “undivided qua the dwelling house 
in question” and to be “a family which 
owns the house but has not divided it.” 
If these words are taken to be of universal 
application and to cover every possible 
case, then they would cover the case of the 
present defendant who has a right to live 
inthe house, assuming that she is stilla 
member of the family. But the difficulty 

(1) 30 A 324; 5 Ą LJ 352; A WN 1908, 126, 
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here is that the defendant had married and 
is living inher husband’s house, and the 
question is whether she is s'ill a member of 
an undivided family within the meaning 
ofs.4. The case of Sultan Begam v. Debi 
Prasad (1) is not an authority which 
expressly deals with this point. ; 

Then there is Vaman v. Vasudev (2), 
That was a case of a house originally 
owned by four members of a joint Hindu 
family in which et various times all the 
shares of the four members of the family 
were sold. At a later stage two of the 
members of the joint family and the 
original owners of the house bought their 
shares back again, though it appears that 
in spite of the change of ownership at the 
four previous sales they had remained in 
actual occupation of the house throughout. 
One of the original owners who had thus 
bought back his share applied 
under s. 4, Partition Act, to buy out the 
plaintiff in the suit. It was held that he- 
was not entitled to the benefit of s. 4 
because at the time of the purchase by the 
plaintiff the undivided family had ceased 
to be the owners of the house and the re- 
purchase by one of the original owners was 
afterthe purchase by the plaintiff; and it 
was stated that although the original owner 
had been in actual occupation throughout, 
still it- wes ownership and not occupation 
which determined the applicability of s. 4 of 
the Act. Strong reliance is placed upon 
these last words as an authority in favour 
of the present defendant. But although it 
was said that the determining principle is 
ownership rather than occupation and, 
therefore, the mere fact of occupation would 
not determine aright to relief under s. 4, 
that does not mean that a person who was 
not in occupation and who had no intention 
of occupying would be entitled to the 
benefit of s.4 merely because he was an 
owner. 

Then there is Kshirode Chunder Ghosal v. 
Saroda Prosad Miira (3). That was a case 
brought by certain members of the family 
who had a share in the dwelling house in 
question but did not regularly live in the 
dwelling house. Sultan Begam v. Debi 
Prasad (1), was referred to with approval, 
and it was accepted that the words 
“undivided family” must be taken to mean 
“undivided qua the. dwelling house in 
question.”. But there again, although this 
was a case of persons not regularly occupy- 
ing the house, it was not a case of a person 

(2) 23 B 73. 

(3) 12 0 L J 525; 7 Ind, Qas, 436, 4 
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who prima facie has given up all intention 
ofusing the house. It is contended that 
there is nothing in the record of this case to 
suggest that the defendant hes abandoned 
all intention of living in the howse, and that 
the mere fact of her right to live in the 
house is enough to entitle her to the benefit 
ofs.40f the Act. This ignores the fact 
that a woman who marries and goes to live 
in her husband’s house prima facie gives 
up her intention of continuing to reside in 
herold house, and that, in my opinion, is 
what makes all the difference between the 
case with which we are now .dealing and the 
cases on which reliance has been placed. 
The defendant has prima facie given up 
all intention of living in ihe house ; indeed, 
since she is now married, she is prima facie 
no longer a member of the family which 
owned the house. In the absence of a clear 
authority in favour of the defendant, Iam 
anable to hold that she is entitled to the 
benefit of s. 4, because in my opinion she is 
no longer a member ofan undivided family 
with reference to the house in suit. 

The appeal, therefore, fails and is dis- 
missed with cosis. 

D. Appeal dismissed. 


—— eer 


CALCUTTA HIGH COURT 
Government. Appeal No.8 of 1934 
February 21, 1935 
Lort-WILLIAMS AND JAOK, Jd. 

Tus SUPERINTENDENT AND 
REMEMBRANCER or LEGAL AFFAIRS, 
BENGAL on Beware or THE 
GOVERNMENT or ASSA M--APPELLANT 
versus 
RAGHU LAL BRAHMAN AND OTAERS 


—ACCUSED— RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss. 239, 
ols. (a) (c), 237— Provisions of s. 239 cls. (a) (c), deal 
with position at time of charge— Joint trial—Persons 
accused of same offence committed in same transaction 
~-Also commission of another offence of same kind 
jointiy within 12 months of previous offence— Charges 
for same offence against all— Conviction of one under 
different offence—Joint trial, held not illegal. 

The provisions cls.(a) and(c) of s. 239, Criminal Pro- 

cedure Code are intended to deal with the position 
as it exists atthe time of charge, and not with the 
result of the trial. 
_ Certain persons were accusad of the same offence 
committed by them in the course of the same trans- 
action. They were also accused of having com- 
mitted another offence of the same kind committed 
by them jointly withina period of 12 months from 
the previous offence, each of the two offences being 
committed by them jointly. Charges were framed in 
case of all the accused in respect of the same offence 
buttone of them was convicted for a different offence 
phau one in charge; 
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Held, that tha joint trial of all the accused jointly 
was not illegal, 

Mr. Anil Chandra Roy Choudhury, for the 
Crown. 

Mr. Jrana Nath Borah, for the Respond- 
ent. 


Lort-Willlams, J—This is an appeal 
by the Superintendent and Kemembrancer 
of Legal Affairs, Bengal, on behalf of the 
Government of Assam, against the order 
of the First Additional Sessions Judge of 
the Assam Valley Districts, dated May 15, 
1934, setting aside the convictions of the 
respondents and the sentences passed 
thereupon, for offences under ss. 380 and 
411 of the Indian Penal Code. The Ses- 
sious Judge did not go into the merits of 
the case but decided the appeal on a point 
of law. It is unnecessary, therefore, to go 
in detailinto the facts. They. are suffi- 
ciently stated in the appellate judgment. 

The case arose out of two thefts in two 
running trains, 29 Up and 30 Down, of the 
Assam Bengal Railway on the nights of 
August 17 and August 22,1933, and con- 
cerning two passengers, the owners, res- 
pectively, of two suit cases which were 
stolen from their compartments on the two 
nights mentioned. Both the suit cases were 
found inthe early morning of August 22, 
in the house of the respondent Raghu 
Lal about a mile from Nakachari Rail- 
way Station on the same line, At the time 
when they were found partly concealed in 
Raghu Lal's house, Dhanjir and Hanuman 
also were found in the house. 

The Magistrate originally framed charges 
under ss. 411-109 and 411 of the Indian 
Penal Code. But, subsequently, he thought 
that the charges so framed were not 
very clear and might prejudice the ac- 
cused. Therefore in their presence, he 
framed two charges under ss. 380-34 of 
the Indian Penal Code, and the accused were 
given an opportunity to have the witnesses 
re-called for cross-examination. He cancel- 
led the previous charges under s. 411 and 
411-109. At the end of the trial, he con- 
victed Dhanjir and Hanuman under s. 380, 
and the appellant Raghu Lal under s. 411 
of theIndian Penal Code, and sentenced 
Dhanjir and Raghu Lalto six months’ 
rigorous imprisonment, and a fine of 
Rs. 50, or in default one month’s 
rigorous imprisonment on each. count, and 
Hanuman to six months’ rigorous imprison- 
ment on each count. 

It appears from the record of the judgs 
ment of the learned Sessions Judge that 
he thought that had the learned Magistrate 
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convicted all the appellants under s. 380 
“as they were originally charged under”, 
the trial- would have been in order. But 


that as Raghu Lal was found not 
tohave committed either of the thefts, 
but to have received the stolen pro- 


perty of the first theft on the 18th morning 
and the other stolen: property on the 22nd 
morning, according to the Magistrate's own 
finding, a joint trial offended against the 
mandatory provisions of cls. (c) and (e) of 
s. 239 ofthe Criminal Procedure Code. 
The offences could not be said to have 
been committed jointly by allthe appel- 
lants. 

“Thus the joint trial of two offences, one under 
s. 380 and the other under s, 411, committed’ on 
two different dates not jointly by all the appellants 
is quite illegal.” 


Now it appears from this record, if it be 
accurate, that the learned Sessions Judge 
thought that all the appellants had origin- 
ally been charged under s. 380 and that 
this had subsequently been altered to some 
other charge. If this was his belief it was 
inaccurate, because, as I have pointed out, 
the accused were originally charged under 
s. 411, and, ultimately under s. 380 
‘instead of s. 411. 

The record seems to show that the learned 
Sessions Judge misread s. 239 of the Cri- 
minal Procedure Code. There was, in this 
case, no joint trial of two offences, . one 
under s. 380 and the other under s.. 411,. 
as stated by the learned Judge. The only 
charges were under s. 380, against all the 
accused, and in respectof each of the 
thefts. 

It isto be observed thatthe provisions 
of s. 239 cls. (a) and (e) refer to persons, ac- 
cused, that isto say, charged. The -pro- 
Visions are intended to deal, therefore, with 
the position as it exists at the time of charge, 


and not with the result of the trial. All 
these persons were accused of the 
same offence, namely, theft under 


8. 380, committed in the course of the same 
transaction, namely, the first theft. They 
were also persons who were accused of 
more than one offence of the same kind com- 
mitted by them jointly within the period 
of 12 months, that is to say, two thefts, one 
on the 17th and one on August 22, each of 
them being committed by them jointly. 
The real question, therefore, which arises 
upon this appeal, and the only question 
which requires consideration is*whether, in 
these circumstances, the learned Magis- 


trate, was entitled to convict Raghu Lal of. 


an offence under s, 411 with which he had 
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not been charged. In my opinion that 


_ procedure is covered bys. 237 of the Gri- 


minal Procedure Code. This was a case 
in which though the facts which could be 
proved were not in doubt, there was 
a doubt about which offence these facts 
would constitute, that is Lo say, the decision 
rested largely upon which inference the 
Magistrate would draw from the facts 
proved after he had heard the whole of the 
evidence including the cross-examination 
and the arguments of the Pleaders on both 
sides. Even if the Magistrate had framed 
charges under s. 380 against Dhanjir and 
Hanuman and under s. 411 agains Raghu 
Lal, in my opinion, these three parsons 
could have been tried togetber upon those 


' charges in respect of these two thefts ander 


the provisions of s. 239 (e). 

The result is that the order of the learned 
Sessions Judge setting aside ‘the convictions 
and sentences must be set aside, and the 
appeal sent back to him to be heard upon 
the merits. The respondents will remain 
on the same bail and will appear before 
the Sessions Judge when ordered by him to 
do so. 

Jack, J—I agree. - 

D. Order accordingly. 


marenana 


NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT 

Second Civil Appeal No. 301 of 1933 
September 16, 1935 

Niyogi, A. J. C. 
MOTILAL-—DEFENDANT—APPELLANT 
versus 
Seth JAMNADAS AND OTHBRS—PLAINTITF5— 
RESPONDENTS 

Contract Act (IX of 1872), s.13—Transfer of Pro- 
perty Act (IV of 1882), s. 55—Contract for sale of house 
property—Defects in physical enjoyment — Defects 
known to buyer—Buyer, if can resile from contract 
— Defect in title—Distinction ~ Damages, how assessed 
—English Law,applicabtlity. 

A buyer is not justified in repudiating a contract 
of sale on account of the existence of same defect in 
the subject-matter of the sale notwithstanding ‘that 
he was aware of it when he entered into the contract, 
Although in a sense all defects in the land agread to 
be sold are defects of title, still from a practical point 
of view the two defects must b2 distinguished, since 
the defects in the property only prejudice a purchisar 
inthe physical enjoyment of ths property and the 
defects in title expose him to adverse claims. Whils 
the defect in the propsrty is immediately known to 
the buyer, who canestimate the value of the pro- 
perty taking into consideration the defact, ths defect 
in title is mot capable of being provided for at tho 
moment as it isin its operation and effect potential 
and prospective. Untilthe person having the realor 
superior title comes forward to assert it and claim hig 
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remedy, the exact naturé and the scope of the danger 
arising fromthe defect in seller's title cannot be 
ascértained, "but this cannot be saidof defect in 
property whichis visible andcapable of being 
remedied, or, at any rate, definitely provided for by 
the purchaser. Therefore, the buyergisnot entitled 
to resile from the contract of sale when he enters into 
it with full knowledge of the limitations on his 
Pali enjoyment of the property due to any defect 
in it. 

Ordinarily the remedies which aze 
person who is injured by breach of a 
sale are these. He can either rescind the contract 
and sue for restitution to his former position or he 
can affirm the contract and sue either for damages 
for the breach or for the specific performancs of the 
agreement. The English'Law on the subject of 
recovery of damages in case of sale of immovable pre~ 
perty is not applicable in India. 

(Cas2-law reviewed,] 

If as the result of the breach committed by the 
buyer the vendor is deprived of the money that he 
expected to get from thesale, his deprivation of it is 
the loss which naturally and directly follows from 
the breach and there is no reason why he should 
be deprived of his remedy at law to claim damages 
when he, in equity, is entitled to spacific pe1 formance. 
The real difficulty is as tothe measure of damages. 
In regard to sale of goods the rule is settled that the 
measure of damages upon a breach by the buyer is the 
difference between the contract price and the market 
price atthe date of tne breach. Butthis criterion 
is not easily applicable to contracts relating to land 

„in which case the principls adopted by the Common 
Law Courtsin England must come into play. In 
other words, a party who has sustained loss by 
reason ofa breach of contract is with respect to 
damages to be placed in the same position as he 
would have bean if the contract had been performed. 
This means that the damages must be assessed on 
the footing of what the vendor would have got had 
the contrach beea carried out, Therefore the 
Courtawarding damages must sze that the vendor 
gets the amouat which he expected to receive as the 
price ofhis land. But the vendors are bound to 
minimise the loss in accordance with the explanation 
appended to 8. 73, Contract Act. 

(Case-law referred to.] 

Held, that it would be a good rule to insert a 
condition of re-sale, in the written contract of con- 
veyancing. | i 

S. ©. A. against the judgment and decree 
in ©. A. No. ð of 1933, in the Court of the 
District Judge, Jubbulpore, dated April 21, 
1933, arising out of decision in S. S. No. 268 
of 1932, in the Court of the Additional Sub- 
Judge, Second Class, Jubbulpore, dated 
January 13, 1933. 

Mr. M. B. Kinkhede, 
Appellant. . 
Mr. 9. B. Gokhale, for the Respondents. 

Judgment.—This is a defendant's appeal 
against the decree of the District Judge, 
Jubbulpore, which afirmed the original 
Court’s decree granting damages for breach 
of a contract to sell immovable property. 

The plaintiff alleged thet the defendant 
Motilal had offered to purchase two houses 
out of their estate, which was then under 


the management of the Court of Wards for 
162-~119 & 120 


available toa 
contract of 
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Rs. 9,000; and that on October 24, 1930, the 
Court of Wards acting on their behalf 
accepted the offer, whereon the defendant 
paid Rs. 100 es earnest money. Subse- 
quently on December 6, 1930, he resiled 
from the agreement and failed to perform 
it by payment of the price and accepting a 
conveyance which the Court of Wards was 
prepared to execute in his favour, even 
when expressly asked todo so by a notice 
served on him on January 2, 1931. The 
Court of Wards thereon sold the houses on 
October 28, 1931, to one Ratilal of Bombay 
for Rs. 8,000, after giving due intimation 
to the defendant of its intention to re-sell 
the houses by a formal notice delivered on 
April 18, 1931. The Court of Wards repre- 
senting the plaintiffs instituted the suit 
out of which this appeal arises 
claiming damages estimated on the 
difference between the agreed and re- 
sale prices, with interest. Tne claim was 
laid for Rs. 1,693. The defendant con~ 
tended that the contract of sale was subject 
to the proviso that the vendors demolished 
a dehar (grave) and obtained an agreement 
from the trustees of an adjoining temple 
that they would not object to the removal 
by the defendant of a projecting cornice. 
The other pleas raised by the defendant 
are not material for the decision of this 
case and need not be reiterated. Both the 
Courts below found the defendant's conten- 
tions disproved and decreed the plaint- 
iffs’ suit to the extent of Rs. 909 only 
which was the difference between the con- 
tract price of Rs. 9,000 and Rs. 8,000 realised 
by re-sale, plus Rs. 100 already paid by the 
defendant as earnest money. 

On behalf of the appellant it was urged 
in limine that the plaintiffs’ suit was nob 
tenable in the absence of proof of sanction 
by a competent authority, to file it A 
similar objection was raised as to the sale 
and the re-sale. The plea was raised for 
the first time in this Court, but as it went 
to the root of the case the respondents were 
asked to produce necessary documents in 
this connection. They have produced the 
documents which prove beyond doubt thet 
the suit and the sale were duly authorised 
and Lam satisied thet there has been no 
illegality as alleged by the appellant. The 
appellant's preliminary contention must, 
therefore, fail. 

It is contended ihat the grave and the 
projecting -cornice detracted from the 
utility of the houses and that they, there- 
fore, constituted not only material defect in 
the property but also defect in the title so 
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as to justify the defendant to rescind. the 
. contract of sale. Reliance is placed on 
Nawal Kishore v. Sarju Ram Sahu (1), 
Narsing Dass Kothari y. Chutteo Lall Misser 
(2), Harilall Dalsukiram v. Mulchand (3) 
and Adikesavan Naidu v. Gurunatha Chetti 
- (4). All the cited cases were these in which 
compensation wès awarded on account of 
defect of title and not material defect in 
the property. Apart from these cases it 
may be conceded that the material defect 
in the property may include defect in title, 
`. as was held in Haji Easa Sulleman v. 
_Dayabhat Parmananddas (5). The legis- 
` lature accepted-the view and- gave effect to 
-~ it by inserting the words “or in the seller's 
title thereto” in sub-cl. 1 (a) of s. 55- of the 
Transfer of Property Act. But this will 
not make any difference if the buyer is 


aware of such a defect. It is virtually. 
the. present case that the" 


admitted in 
` defendant.wes aware of the defect, if at 
‘allit was one, in the property which he 
` contracted to purchase. Any suggestion of 
non-disclosure of this defect is refused by 
the very nature of the plea’ raised by the 
“ defendant to the effect that the plaintiffs had 
stipulated to remove the defect. Faced 
with this difficulty it is urged on the author- 
ity of the above-mentioned decisions that 
| the buyer's knowledge of tle defect in the 
- geller’s title to the property does not: pre- 
clude him from repudiating the contract of 
sale. It must be noticed that in none of 
the cited cases the ccntract was allowed 
to - be rescinded but the aggrieved 
party was only allowed compensation. I 
nnd it difficult to accede to the conten- 
tion that an buyer is justified in repudiat- 
ing a contract of sale on account of 
the existence’ cf some defect in the sub- 
ject-matter of the sale notwithstanding 
that he was aware of it when ke entered 
into the contract. Although in a sense all 
defects in the land agreed io be sold are 
defects of title, still from x» practical point 
of view the two defects must be distinguish- 
ed, since the defects in the property only 
prejudice a purchaser in the physicel en- 
joyment of the properly end the defects in 
“title expose him to adveise claims. While 
the defect in the property is immediately 


(2) 54 A 174; 189 Ind. Cas. $9; (1932) A LJ 611; 
ALR 1932 All 546; Ind. Kul, (1932) AN 528. 

(4) 60 C 618; 74 Ind. Cas. 996; 270 WN-639;AIR 
1923 Cal 641. 

48) 52 B t83; 113 Ind. Ces, 27; 30 Bem. L R 1149; 
AIR1928 Bom 427. 3 . 

(a) 40 M 388, 39 Ind. Ces 358; 32M L J 180; (1017) 
M WNi71,5L W 425; 22M LT 300, 
_ (5) 20 B 0:2, 
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known to the buyer, who can estimate the 
value of the properiy taking into considera- 
tion the defect, the defect in title is nofcap- 
able of being provided for at the moment as 
itis in its operation and effect potential and 
prospective? Until the person having the 
real or superior title comes forward 190 
assert it and claim hist remedy, the exact 
nature and the scope of the danger arising 
from the defect in seller’s title cannot, be 
ascertained, but this cannot be said of 
defect in property which is visible and 
capable of being remedied, or, at any rate, 
definitely provided for by the purchaser. 
I cannot, therefore, persuade myself to the 
view that the buyer is entitled to resile from 
the contract of sale when he enters into it 
with full knowledge of the limitations on his 
physical enjoyment of the property due to 
any defect in it. 

It is next urged that the plaintiffs were not 
entitled to claim damages for breach of a 
contract relating to immovable properly 
and that in any case they had no right to 
re-sell the property. Ordinarily the remedies 
which are available to a person who is 
injured by breach of a contract of sale are 
these. He can either rescind the contract 
and sue for restitution to his former position» 
or he can affirm the contract and sue either 
for damages for the breach or for the 
specific performance of the agreement: See 
Halsbury’s Laws of England, Vol. 25, Part 7, 
ss.3,5 and 6. It is true thet in Englandel 
the rule enunciated in Flureau v. Thornhil™ 
(6), and confirmed in Bain v. Fothergill (7) 
does not permit the purchaser to recovel 
damages for breach of a contract of sale 
relating to immovable property, but thai 
rule is of an exceptional nature devised ir 
view of the peculiar difficulties of convey- 
ancing due to the complicated system oje 
titles under which immovable property it 
held in England. Thatrule was no doult 
applied in Pitambar Sanderjt v. Cassiba- 
(8), but in aseries of subsequent cases im 
was held not applicable in India in face 
of the express provisions of s. 73 of the 
Contract Act which were held to be com 
prehensive enough to apply io breacher 
of contracts arising from the sale o. 
movable and immovable property: See 
Ranchhod v. Mannichandas (9), Nabin 
chandra Saha Paramanik v. Krishne 
Sarana Dassi (10) and Adikesaran Naid» 

(6) (1776) 2 Wm Bl 1078. i 

(7) (1875) 7 H L 158; 43 L J Ex 243; 31 L T 387; 2 
W R 261. ; 

(8) 11 B 272, i 


(9) 32 B 165, 
(10) 38 O 458; 9 Ind, Cas, 525415 O W N 420, 
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v. Gurunatha Chetti (4) It is now well 
settled that s. 73 of the Contract Act is 
applicable to breaches of contract relating 
to immovable property. The only question 
is whether it can be said that any loss or 
damage accrues to the vendor when the 
vendee refuses to implement the contract 
of sale. It is argued that the breach of a 
contract by the buyer does Not in any way 
affect the value of the property and, there- 
fore, it camnot be predicated that any loss 

as arisen in the natural and usual course 
of things from such a breach. It is true 
that it is not easy or even possible to deter- 


_ mine the precise value of the land after 


the breach in relation to the contract price 
asin the case of marketable goods, but it 
cannot be contended that no loss whatever 
accrues from the breach. The loss which 
18 patent is the loss of the bargain. The 
seller who wishes to part with his property 


‘ for cash attaches ex hypothesi more value 
“to cash than to his property. If as the 
result of the breach sommitted by the 


buyer he is deprived of the money that 
he expected to get from the sale, his de- 
privation of it is the loss which naturally 
and directly follows from breach and there 
18 No reason why he should be deprived of 
his remedy at law to claim daniages when 
he, in equity, is entitled to specific perform- 
ance. The real difficulty is as to the measure 
of damages. In regard to sale of goods the 
Tule is settled that the measure of damages 
upon a breach by the buyer is the differ- 
ence between the contract price and the 
market price at the date of the breach: 
See Jamal v. Movlla Dawood Sons & Co. 
(11) and Keshavlal Brothers & Co. v. 
Diwanchand & Co. (12), but this criterion is 
not easily applicable to contracts relating 
to land in which case the principle adopted 
by the Common Law Orts in England 
must come into play. It is well expounded 
in Wigsell v. Schuol for Indigent Blind (13) 
in these terms: 

“The effect, however, of clecting to bring the 
action for damages, is to convert the right to the 
performance of the contract into aright to have 
compensation in money, end the rule in such a cese, 
stated in its most general terms, is that the 


plaintiff is entitled to have his damages assessed at 
the pecuniary amount of the differenca between the 


(11) 43 O 493; 31 Ind. Cas. 919; 29 0 W N 103; 39M 
L T73, 144 AL J 89; 19M LT50;3L W 184; 230 
L J 137; Q916) 1M WN 70; 18 Bom. L R 315; 9 
Bar. L T 8; 43 I A 6 (P.O). i 

(12) 47 B 563; 71 Ind Cas, 396; A IR 1923 PC 105; 
25 Bom, L R 854; (1923) M W N 583; 270 WN 974; 
45 M 1 Ti 33M LT 312; 1Pat LR 4391; 501 A 

(13) (1882) 8 Q B D 357 at p. 364; 51L J Q B 330; 
BETA 90 WR a P Ta 
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state of the plaintiff upon the breach of the contract 
and what it would have beenif the contract had 
been performed: per Parke B. in Robinson v. Har- 
man (14), adopted in Losk v. Farge (15).” 

In other words, a party who has sustained 
loss by reason of a breach of contract is 
with respect to damages to be placed in the 
same position as he would have been if the 
contract had been performed: See Wall v. 
City of London Real Property Co. (16). 
This means that the damages must be 
assessed on the footing of what the vendor 
would have got had the contract been 
carried out. It follows that the Court 
awarding damages must see that the vendor 
geis the amount which he expected to 
receive asthe price of -his-land, which in 
the present case is Rs. 9,000 

Thus if the plaintiffs were entitled to 
recover Rs. 9,000 as damages then the 
question is whether they were entitled to 
re-sell the properly with a view to reimburse 
their loss arising from the breach. If, as 
I hold, s. 73 of the Contract Act is applicable, 
the plaintiffs were bound to minimise the 
loss in accordance with the explanation 
appended to that section which says: 

“In estimating the loss or damage arising from 
a breach acontract, the means which existed of 
remedying the inconvenience caused by 


performance of the contract must be 
account,” : 

It was pointed outin Jamal v. Moolla 
Dawood Sons & Co. (11) that: 

“ it is undoubted law that a plaintiff who sues 
for damages owes the duty of taking all reasonable 
steps to mitigate the loss consequent upon the 
breach.” 


The only course which was left to the 
plaintiffs to mitigate the loss was to sell 
the property to a third party and that is 
what the Court of Wards did for the 
plaintiffs. It is urged that there is no 
express provision of law authorising a re- 
sale of immovable property as in the case 
of goods. It is true that there is no express 
provision, but I do not see anything wrong 
in principle in the vendor re-selling the 
property. The principle is recognised in 
O. XXL, r. 71, Civil Procedure Code. In 
Iingland there appears to have been some 
difference of opinion as to whether a vendor 
is entitled to sell after a breach of contract 
of sale in the absence of any stipulation 
in the wrilten contract of sale giving the 
vendor liberty to sell, but it appears from 
the observations of Bacon, V. O. in Noble 
v. Edwardes (17), that even in the absence 

(14) (1817) 1 Ex 855. 

(15) (1868) LU P ddl; 35L JOP 141 15 LT (ws) 
161; 14 W R 403; 148 R R 724 


? 


de (1882) 9 QB 249 at p. 253; 43 L J Q B 75; 30 L 
(17) (1877) 5 Oh, D 378 at p. 388; 37 LT 7, , 


the non- 
taken into 
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of any express reseivation of the right io 
seli made in the written contract, there is 
always the implied right of re-sale. The 
law’ as enunciated by the learned Judge 
may be stated in his own words:— 

“In that passage Lord St. Leonards cautions and 
advises persons who are preparing contracts for 
sele to insert sucha provision, but he nowhere 
says that the right does not exist if it isnot in- 
serted. It is very convenient that the right should 
be expressed in the terms of the contract, but 
without any such expression the law implies such 
a contract and provides the remedy for the breach 
of it. The other authority referred to, namely, 
Davidson's Conveyancing (Vol, I, p. 568), means just 
‘the same thing, and no more; and unless it can be 
shown that there isno right to recover damages fur 
the breach of this-contract, which does not state that 
there shall be no right to re-sell, I am prepared to 
hold that such common law right, which is of 
universal practice, and in the City of London, 

. acted upon every day, is aright which a plaintiff 

complaining of a breach of contract may, at any 
time, exercise. Whatelse is he to do? Is the only 
remedy provided for him a bill for specific per- 
‘formance ? No one can say that ; and if the contract 
-has been broken end damage has been sustained, 
no one can say that there is no right to bring an 
action.” i 


Under s. 55 (4) (b) of the Transfer of 
‘Property Act the vendor is entitled to a 
charge upon the properly in the hands of 
the buyer for the amount of the purchase 
money which remains unpaid. This implies 
- that the vendor can ask for the sale of the 
property in the event of the buyer failing 
to pay the price due to him. If the vendor 
has such aright when the property passes 
into the possession of the vendee, L fail 
„to see how it can be logically contended 


that he has no such right when the property. 


remains in his possession. 


Having regard to tke various considera- 
tions set forth above it appears to me im- 
possible to hold that the vendor had no 
right to re-sell the properly to reimburse 
the loss caused to him by the breach of 
contract of sale. 

My attention is invited to a decision of 
Pollock, A. J.C. in First Appeal No. 20 of 
1932. That case is distinguishable on 
facts inasmuch as in that case the property 
remained unsold after the breach end the 
plaintiff claimed some amount on the allega- 
tion that he would have been profited to the 
extent of it if the buyer had performed the 
contract and further, that the value of the 
property had fallen by some specified 
amount between the date of the contract 
and the date of the breach. The decision 
proceeded on quite different considerations 
and cannot be of any assistance in this 

ge i 
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The result is that the lower Appellate 
Courts decree is affirmed and the appeal 


is dismissed with costs. 


D. š Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Oriminal Appeal No. 467, of 1935 
November 27, 1935 
ALLSOP AND GANGA Nata, JJe 
EMPEROR-—PROSECUTOR 
VETSUS 
CHHADAMMI LAL-—RESPONDENT 

Criminal  trial—Identification—Procedure to be 
followed indicated—Value of identification—Iissen- 
tials of proper identification—Confession—Corrobo- 
ration—Place of commission of offences alleged to 
have been pointed out—Confession not maintatning 
it—Retraction of confession—Mere fact of showing 
places, if amounts to corroboration. 

The value of identification depends on the factors 
which minimize the possibility of chance as much 
as possible. In cases in which there is only cne 
or two suspects to be put for identification, the 
proportion of 1 to 5 cannot be regarded as satis- 
factory. There should be at least 10 under-trials 
for each suspect in such cases because every effort 
should be made to minimizo the possibility of a 
chance which in the first instance can be done by 
mixing as many persons as possible with the 
suspect who is put up for identitication. 

The value of identification depends on two most 
important factors, namely that the persons, who 
identify an accused must have had no opportunity of 
seeing him after the commission of the crime in 
connection with which the suspect is put for 
identification, and secondly that no mistakes should 
have been made by those witnesses or the mistakes. 
made by them are negligible. Pas 

Where the accused was alleged to have pointed 
out the places of commission of the offence ‘but 
none of these was mentioned in his confession which 
was subsequently retracted: 

Held, that the meze faci that these places were 
pointed out would not amount to corroboration of 
any matter in the confession. 


Cr. A. from an order of the Sessions 
Judge, Fatehpur, dated April 25, 1935. 
The Government Advceate, for the Crowa. 


Mr. S. B. L. Gaur, for the Respondent. 
Ganga Nath, J-—This is a Government 


appeal against the acquittal of Chha- 
dammi Lal, son of Sarju Prasad, Caste 
Brahman, resident of Khajuha, Police 


Station Bindki, District Fatehpur, who was 
charged under ss. 395, 397 and 393. Twe 
dacoities were committed, one at Maike- 
ka-purwar in the house of Maika Kewat 
on December 28, 1932, and the other in 
Muaza Ranupur in the house of Haris 
Lal on December 30, 1932. In connec- 
tion with these dacoilies, Chhadarhmi Lal 
respondent, and Gulab were prosecuted 
Both were acquitted by the learned Ses- 
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sions Judge, Fatehpur. - The Government 
have appealed against the acquittal of 
Chhadammi Lal alone. 

. No trace of these dacoities was found 
till the time Chhadammi Lal made a con- 
fession on June 14, 1933. Qn April 2, 
1933, Chhedammi Lal, who was wanted in 
connection with several other dacoities, 
was arrested at Fardahan Railway Station 
in the Lakhimpur District by Ghoore Khan, 
Constable. He was brought from Lakhim- 
pur to Unao on April 14, 1933. Identifica- 
tion proceedings were held in the Unao 
Jail on May 21, 1933. Thereafter Ohha- 
dammi Lal was sent back to Lakhimpur 
on May 31, 1933. He was brought from 
there to Fatehpur jail on June 9, 1933. 
He made a confession which was recorded 
partly on 14th and partly on June 17, 
1932. Identification proceedings were con- 
ducted in Fatehpur jail in connection 
with these dacoilies in which Chhadammi 
Lal was identified by several witnesses. 
On June 22 and 23, 1933, Chhadammi Lal 
took a Deputy Magistrate with him and 
pointed out some places in connection 
with these dacoities. Chhadammi Lal rs- 
tracted his confession. The learned Ses- 
sions Judge, finding that the identification 
was not reliable and the confession had 
not been corroborated, acquitted Chhadam- 
mi Lal. 

There is no doubt that these two dacoi- 
ties were committed as stated by the 
prosecution ‘witnesses. The only question 

’ is how far the prosecution has succeeded in 
proving the participation of the respon- 
dentin either of these dacoities. Besides 
his own retracted confession and the evi- 
dence of the identifying witnesses, there 
is no other evidence to prove the guilt of the 
respondent. As regards his confession, the 
respondent has stated that it was made under 
the tutoring of the Police. When he was 
asked to make a confession, he told the 
Sub-Inspectcr who had asked him to make 
the confession that he did not know 
the places of the dacoities and would 
not be able to point them out. As stated 
by the respondent, he was taken by the 
Sub-Inspector on June 21, 1933, to the 
places which he pointed out on succeeding 
days to the learned Deputy Magistrate. 
There is no evidence in support of the 
statement of the respondent, but there is 
one fact which is very significant. On 
June 21, 1933, the respondent was taken 
out of the jailat10 A. m. and he was not 
ye-admitted till June 24, 1933. The Magis- 


trate met the respondent at Jahanabad, on . 
| | 
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June 22, 1933. On June 22, 1933, the res- 
pondent took the Magistrate to point out 
the places in connection with Ranupur 
dacoity. He pointed out one grove at Nanora 
where, he stated, the dacoils had left a 
cart and Sukhanpur Purwa, where the res- 
pondent said he had taken two Gadaryas 
to take the dacoits to Ranupur. He also 
pointed out at Ranupur the house of Hari 
Lal where the decoity was committed and 
pointed out a wellnear the house on t he 
platform of which he said he sat and a 
box was opened. A pit was also pointed 
ont by the respondent where, according 
to him one dacoit fell down breaking his 
arm. None of these’ places has been 
mentioned in the confession and conse- 
quently the mere fact that these places 
were pointed out would not amount to 
corroboration of any matter in the cons 
fession. 

On’ the other hand the accused told the 
Deputy Magistrate, when pointed out Purwa 
Sukhanpur,. thet the dacoits had taken two 
Gadaryas with them from there, while in 
the confession it is stated that two Kurmis 
hed been taken. Neither of thesé persons 
who according to the statement of the Tes- 
pondent were taken by the dacoits with 
them has been produced though, accord- 
ing to ihe learned Deputy Magistrate, two 
Gadaryes were pointed out by the res- 
pondent asthe persons who had been taken 
by the dacoits with them. 

On June 28, 1933, the respondent show- 
ed to the Deputy Magistrate the places 
in connection with the dacoity of Mathura- 
pur. He pointed out to the learned Deputy 
Magistrate the jungle between Gurha and 
Bijli where Suraj Din had seen the ac- 
cused (respondent). Chhadammi Lal point- 
ed out Suraj Din there as the person who 
had seen him. This Suraj Din has also 
not been produced by the prosecution. There 
is no mention. in the confession of Suraj, 
Din or any other person having seen the 
accused im the jungle between Gurha and 
Bijli. The respondent stated thet while 
going to Rampur he felt tired and so his 
companion, Salbahan, took a cart from 
Kirpalpur which they left at Nanore. Ac- 
cording to the confession ot the res» 
pondent, the daccits started from the jungle 
which was only about 2 miles from Kirpal- 
pur. So the statement that the respondent 
was feeling tired and so he took the carl 
is evidently not correct. As regards the 
taking of this cart, the prosecution has 
examined three witnesses, Chunka, Chitwa 
and Aswa. Their, eyidence simply shows | 
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been taken away. But their evidence fails 
to prove that it was Salbahan who had 
taken away the cart and the bullocks. 
The persons who told these witnesses that 
Salbahan had taken away the cart and the 
bullocks have not been examined. So we 
are not prépared to differ from the learned 
Sessions Judge cn tke point that the con- 
fession of the respondent has not been cor- 
rokorated by any satisfactory evidence. 

As regards the evidence of the identi- 
fying witnesses, the respondent was mixed 
up with only five under-trials. The value 
of identification depends on the factors 


which minimize the possibility of chance. 


as much as possible. It appears that a 
practice has been established on account 
of certain observations made in the judg- 
ment in Asa Ram Gang case Criminal Ap- 
peal No. 148 of 1927, decided on May 15, 
1928 -to mix 5 under-trials with a 
suspect for purposes of identification prò 
ceedings. The observations in the judg- 
ment seem to have been misunderstood 
because those observations were mede in 
connection with a case in which there were 
a large number of suspects who were put 
up for identifiation. In cases in which 
there is only one or two suspects to be 
put for identification, the proportion of 1 
to :5 cannot be regarded as satisfactory. 
There should be at least 10 under-trials 
for each suspect in such cases because 
every effort should be made to minimize 
the possibility of a chance which in the 
first instance can be done by mixing as 
many persons as possible with the suspect 
who is put up for identification. 

“The value of identification depends on 
two most important factors, namely that 
the persons who identify an accused have 
had no opportunity of seeing him efter 
tke commission of the crime 
tion with which ihe suspecte is put for 
identification, and secondly, that no mis- 
takes have been made by these wilnesses 
ut the mistakes made by them are negli- 
gible. In this case we had both these 
tactors missing. As eheady stated, identi- 
tigation proceedings took place on June 14, 
1933 in the afternoon. The respondent 
was taken out of the jail at about 6 a. M. on 
June 14, 1933, and was not re-admitted till 
10-30 a. m. He was taken out of the Jail to 
the Louse of the Magistrate. The witnesses 
who hid to come from a distance of more 
than 20 miles must have arrived. So it 
cannot be said that it wes not possible 


ior the witnesses to have seen. the res- ' 
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pondent before identification when he was. 
taken out cf the jail and taken to the 
house of th: Magistrate and brought batk 
to the jail. As regards the second point. 
the respondent has “been: identified by 
Banga, Rati Bal, Bhadayyan and Sawania 
in connection with the Mathurapur dacoity. 
Out of these four witnesses, three namely 
Banga, Rati Lal and Sawania, each made 
a mistake in connection with the other 
co-accused who was also put up for iden- 
tification in -connection with the same 
dacoity. So each of these made one correct 
identification against one mistake. 

It connection with the Ranupur dacoity, 
the respondent was identified by Muswa, 
Parshad, Rajanie, Bharosa, Manna, Raghu- 
bar, Kalicharan end Dhanattar. Out of 
these witnesses, Muswa, Parshad, Bharosa, 
Manna, Kalicharan and Dhanattar each 
made a mistake in connection’ with the 
other accused. Rajania says that he notic- 
ed the accused from over the roof of 
Bhagawan. He alsa states that the dacoits 
were firing guns at the persons who were 
on the roof and he used to ecnceal him- 
self when the decoits fired guns. In the 
face of the fact that the dacoils fired guns 
from time to time at the persons who were 
on the roof of Bhagwan, it appears very 
difficult to believe that this witness could ` 
heave noticed the . accused. Raghubar 
states that the accused had a dhata on 
his face. It being so it is also diffiult to 
believe that Raghubar hed an opportunity 
of seeing the accused. There is thus no 
satisfactory evidence on which the con- 
viciion of ‘the respondent may be based. 
It is, therefore, ordered that the appeal be 
dismissed. | 

N. Appeal dismissed. 
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ANOTSER—ACCUSED 
Criminal Procedure Code (Act V of 1898), ss. 369, 
238 (1) (2)}—General rule of s 369, when operates 
— Practice in Bombay High Court Original Crimi- 
nal Side— Review or alteration of judgment—Minor 
offence—Tests—Penal Code (Act XLV of 1860), s. 417 
~-Conspiracy to cheat—Conspiracy not established 
Cheating proved—Punishment for cheating only— 
Criminal trial. a i 
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The effect of s.°369, Criminal Procedure Code, 
Mmay--speaking broadly and without attempting 
strict accuracy~be put under three heads: (1) it 
saves powers to correct clerics! errors; (2) it 
provides that as a general rule no Court shall 
alter or review its judgment after it has signed 
it, except to correct clerical errows; and (3) in 
cases where the judgment has been signed and it is 
sought (in contravention of the general rule) to 
alter or review the judgment for the purpose of 
correcting errors other than clerical, power to 
correct such errors being reserved only if it can be 
derived from any provisions in (a) the Criminal 
Procedure Code, or (b) in'any other law for the 
time being in force, or (c) (in the case ofa High 
Court established by Royal Charter), by the Latters 
Patent of such High Court. In the case of ths 
High Court exercising its Ordinary Original Ori- 
minal Jurisdiction like that of Bombay no judg- 
ment nor any other pronouncement of its decision 
is signed until the warrant is signed by the pre- 
siding Judge. The warrant is drawn up some 
little time after the sentence has been orally pro- 
nounced, .The practice has been for the Judges in 
proper cases to review their sentences though 
already pronoune:d in Oourt so long as the warrant 
has not been drawn up and signsd. That practice 
does not conflict with s. 369. Consequently, before 
signing a warrant, the Court can alter or review 
its sentence, . 

There is no definition of the expression ‘minor 
offence’ in s. 238, Criminal Procedure Code and the 
test by which an offence is deemed in s. 238 (1) to be 
major or minor is not the gravity of the punishment 
incurred. The sub-section does not refer to the 
gravity ‘of punishment at all; it merely refers to 
the number of particulars constituting the offence: 
if a number of particulars is needed to constitute 
she offence, then for the purposes of s. 238 (1), it 
may be called the major offence; if a combination 
of some only of such particulars constitutes a com- 
plete offence, then that offence is referred to in 
s. 238 (1), as the minor ‘offence. It should not, 
however, be overlooked that s, 238, sub-s. (2), speaks 
of the proof of additional facts reducing an offence 
to a minor offence, and this does not accord with 
tle view that the’ minor offence must always con- 
sist of fewer particulars than the major offence, 
[p.. 953, col 2.) 

The accused were charged with cheating in pur- 
suance of a. conspiracy which was not proved, and 
the evidence showed that the offencs of cheating 
was committed without conspiracy: 

Held, that the accused could be punished for 
cheating only. ate A 
, Messrs. G. C. O'Gorman and R. J. Kolah, 
for the Crown. 

. Messrs. N. H. Jhabvala and M. J. Sethna, 
for the Accused Nos. 1 and 2, respectively. . 
_ Order.--It has been submittted by ths 
Qlerk- of the Crown for consideration 
whether the sentences passed by me on 
accused Nos. 1 and 2 werein accordance 
with law. Accused Nos. 1 and ¥, with two 
other persons, were tried before me anda 


jury, under five charges: (1) the first charge > 


was of a criminal conspiracy to print and 
forge Railway Tickets, to use them as 
genuine and to cheat intending passengers 
and the Railway Company (s; 120-8, Indian 
Penal Code). The other four charges were 
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charges of having committed offences in 
pursuance of the said conspiracy, viz., (2) of 
forging Railway Tickets (ss. 467, 34), (3) of © 
forging the tickets knowing that they would 
be used for the purpose of cheating (ss. 
468, 34), (4) of dishonestly using the tickets 
as genuine (ss. 467, 471, 34) and (5)t of 
cheating by fraudulest and dishonest re- 
presentations of having purchased the 
tickets and inducements, requests for pay- 
ment, ete connected with cr following such 
representations (ss. 417, 34). ,The jury 
brought in unanimous verdicts of ‘not 
guilty’ against all the accused in respect 
ofthe first four charges. As to the fifth 
charge the jury unanimously acquitted 
accused Nos. 3 and 4; but a. majority held 
accused Nos. 1 and 2 guilty. I accepted 
the verdict of the majority finding accused 
Nos land 2 guilty under the fifth charge, 
viz., of cheating in pursuance of the con- 
spiracy. I deferred passing sentence for a 
day, and then after hearing Counsel, sen- 
tenced accused Nos.1 and 2 to terms of 
imprisonment and fines. 

-The question now raised is whether the 
verdict of the majority as to the fifth charge 
was legal—whether accused Nos. 1 and 2 
can be found guilty under the fifth charge, 
having been found not guilty under the 
first four charges (the first of which was of 
conspiracy), and whether consequently 
my sentences on accused Nos: 1 and 2 wére 
legaland ought to be allowed to stand. 
The Clerk of the Crown submitted, this 
question when the warrants were placed 
before mefor signature. Out of deference 
to that Officer's doubts, I had the matter 
argued before me. It was contended for 
the Crown, mainly on the strength of the 
Criminal Procedure Code, .s. 369, that at the 
present stage this Court. has no authority to 
consider the question raised; that the sen- 
tences hiving been pronounced, they 
cannot be altered except under the Letters 
Patent, cls. 25 or 26. Section 369, Criminal 


Procedure Code, runs as follows : _ 

“Save ag otherwise provided by this Code or 
by any other law for the time being in force or, in 
the case ofa High Court established by Royal 
Charter, by the Letters Patent of such High Court, 
no Court wren it has signed its judgment, shall 
alter or review the same, except to correct a clerical 


error.” À 

So that clerical errors may, be corrected; 
but otherwise no-Court may, afier it has 
signed its judgment, aller or review it 
except by virtue of a power derived under 
the Code or other law or the. Letters Patent. 


‘The effect of-s. 369 may—speaking. broadly. 


and without attempting strict accuracy—~ 
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be put under three heads: 
powers to correct clerical errors; (2) it 
provides that es a general rule no Court 
shall alter or review its judgment after it 
has signed it, except to correct clerical 
errors; and (3) in eases where the judgment 
as been signed and it is sought (in cmn- 
. travention of the general rule) to alter or 
Teview the judgment for the purpose of 
correcting errors other than clerical; power 
to correct such errors is reserved only if 
it can be derived from any provisions in (a), 
the Criminal Procedure Code, or (6) in any 
other law for the time being in force,’ or 
(e) (in the case of a High Court established 
by Royal Charter), by the Letters Patent 
of. such High Court. The alleged error in 
the present case is certainly not clerical. 
It is argued, therefore, that s. 369 prevenis 
the correction. of the alleged error at the 
present stage unless jurisdiction to do so 
is derived from some provision of the Code 
or any other Jaw for the time being in force, 
or the Letters’ Patent. Ishall refer to the 
Letters Patent a little later; but I must 
first observe that what I have stated as ihe 
general rule under s. 369 comes into opera- 
tion only when the Court. has signed its 
judgment. Inthe case of the High Court 
exércising its Ordinary Original Criminal 
Jurisdiction, no judgment nor any other 
pronouncement of its decision is signed 


(1) it saves 


until the warrant is signed by the presiding 


Judge. The warrent is drawn up some 
little time after the sentence has been orally 
Pronounced. 

The practice has been for the Judges in 
proper cases to review their sentences 
though already pronounced in Court so long 
as.the warrant has not been drawn up and 
signed. That practice does not seem to me 
to.conflict with s. 369, but to conform with 
the implications in what is lett unex press- 
ed in s. 369; I, therefore, come to the con- 
clusion that, not having yet signed the 
werrant, (he power to alter or review my 
sentences does not fall under what I have 
stated as the general rule contained in 
s. 369. Nor does the case fall under the 
third head of s. 369 as stated by me. I mey, 
therefore, act in accordance with the practice 
< without seeking the support of any specific 

provision inthe Code or other law or the 
Letters Patent. If I am right in this view, 
then the question is, whether the verdict of 
the majority of the jury holding accused 
Nos. 1 and 2to be guilty under 5th charge 
was legal and could have been accepted, 
and whether thereupon sentences could 
legally be passed upon the verdict of the 
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accused Nos. land 2. The legality of .the 
verdict of the majority is qtestioned be- 
cause the fifth charge is of cheating in 
pursuance of the conspiracy, «and 
the jury have unanimously found all the 
accused not guilty of the offence of con- 
spiracy. The jury, itis rightly contended , 
cannot, therefore, find under fifth charge 
that in pursuance of a conspiracy—which 
the jury held did not exist—accused Nos. 1 
and 2 cheated or did any fraudulent or dis- 
honest acts. Butthe verdict of the jary 
on tke fifth charge in reality expresses 
the view that though it is not proved that 
there was any such conspiracy as the fifth 
charge alleges, yet accused Nos. 1 and 2 did 
fraudulently and dishonestly represent that 
they had purchased Railway Tickets 
(though it is not proved that they had con- 
spired or agreed amongst themselves or 
with accused Nos. 3 and 4 to make such re- 
presentation) and that they induced 
pasengers to refrain from purchasing tickets 
from the railway, and that they committed 
the offence of cheating, punishable under 
s. 417. The verdict was at the time taken, 
and ina my opinion rightly taken, to ‘hea 
verdict only that the offence of cheating 
under s. 417 had been committed by the 
two accused,. | 

“As I deferred passing sentences till the 
day following the verdict and the accused 
were defended by Counsel, there was 
sufficient time to consider the practical 
bearing of the question. It was not then, 
nor has it to-day, been suggested that 
except from the aspect of its technical 
legality, there is any reason why the verdict 
may not be accepted. The questien then 
turns into the question whether cn the jury 
finding all the accvsed unanimously not 
guilty on the first four charges, it was. 
legally permissible to find the accused 
guilty of cheating on the fifth charge under 
s. 417; in other words, whether on a charge 
of cheating in pursuance of a conspiracy, 
the accused may be found guilty of cheat- 
ing wilhout a conspiracy. The answer to 
that question must le found, it seems to 
me, in ss. 236, 237 and 238, Criminal 
Procedure Ccde. It is desirable to consider 
these sections togetLer. The first deals with 
a cease where the facis proved are of such 
a nature that it is doubtful which of several 
offences ihe facts that are proved con- 


‘stitule. In such a case the accused may, 


under s. 236, be charged with kaving com- 
mitted all or any of such offences; and 
under s. 237 ke mey be convicted of an 
offence although he wes. not charged with 
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that particular offence: where the accused 
is charged with’one offence and it is proved 
that he has committed a different offence 
for which he might have been charged 
under s. 236, he may be convicted of the 
offence which is shown to have been com- 
mitted, although he was not chafged with it. 
These two sections, therefore, deal with 
cases where all the facts constituting the 
offence of which the accused is sought to be 
convicied, have been alleged in the charge 
and have been proved, but where it is 
doubtful what offence those facts constitute. 
It may accordingly happen that the accused 
is convicted of an offence with which he was 
not charged. 

Under s. 238, again, a person may be con- 
victed of an offence with which he is not 
charged, provided that the facts constitut- 
ing the offence of which he is sought to be 
convicted have been alleged and proved, 
although other facts are also alleged and 
those other facts are not proved. The 
section deals.in terms with a case where a 
person is charged with an offence consist- 
ing of several particulars, a combination 
of some only of which constitutes a complete 
minor offence, and where such combination 
is proved but the remaining particulars are 
not proved. Insuch a case the accused 
may be convicted of that offence which the 
combination of the particulars that are 
proved constitutes, although the remaining 
particulars are not proved—and this not- 
withstanding the fact that the specific offence 
with. which he was charged would have 
been proved only if the rest of the 
particulars which had been alleged had 
also been proved—so that he cannot be 
convicted ofthe specific offence with which 
he has been charged. It was argued that 
s. 288 is not applicable to the present case, 
though several particulars were mentioned 
in the charge, and some of the particulars 
are proved while other particulars have not 
been proved and though a combination of 
those particulars that have been proved con- 
stitutes an offence. | 

The contention is that the cffence which 
the particulars that have been proved con- 
slilutes is not a minor offence within the 
terms of s. 238. It is admitted that there 
is no definition of the expression ‘minor 
offence’. The expression ‘major offence’ is 
not used in the section’ but itis convenient 
to adopt it inthe present context. It is 
argued that the expression ‘minor offence’ 
can apply only to a case where, for 
instance, a person is charged with murder, 
but it is proved that he has committed not 


. 
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the major offence of murder but ihe minor 
offence of grievous hurt or tke still more 
minor offence of simple hurt. I do not 
think the argument relied upon is sound. 
It seems to me to proceed on the un- 
warranted assumption that the test by 
which an offence is deemed in s. 238 (1) 
to be major or minor is the gravity of 
the punishment incurred. The sub- 
section does not refer to the gravity of 
punishment at all; it merely refers to the 
number of particulars constituting the 
offence: if a number of particulars is 
needed to constitute the offence, then for 
“the purposes of s. 238 (1), it may be called 
the major offence: if a combination of 
some only of such particulars constitutes 
a complete offence, then that offence js 
referred io in s. 238 (1) as the minor 
offence. I donot overlook that s. 238 sub- 
s. (2), speaks of the proof of additional 
facts reducing an offence to a minor 
offence, and this does not accord with the 
view thet the minor offence must always 
consist of fewer particulars than the major 
offence. But this is only a new form that the 
situation takes. 

In any case, I do not think it is neces- 
sary to pursue the question, because it js 
admitted that in the present instance the 
charge alleged several particulars, all of 
which were not proved: but a combina- 
lion of those that were proved constitutes 
a complete offence, viz. the offence of 
cheating. As it happens, if all the 
particulars that were alleged had been 
proved, liability to a higher punishment 
would have been incurred. Presumably 
this would happen in most cases: the 
additional perticulars would not be 
alleged inthe charge unless they had the 
effect of enhancing the punishment or some 
similar effect; the charge would presumably 
not allege more facts than are necessary 
for proving lability to the highest punish- 
ment. But, confining myself to the 
present case, I do not see in what sense 
that offence, which the fects that have 
been proved constitute, is not to be con- 
sidered a minor offence. Ib is a minor 
offence inthe sense that it consists ofa 
combination of fewer particulars than 
were alleged; itisalso a minor offence in 
the sense that punishment to which the 
accused became liable is less grievous 
than that to which they would have been 
liable if all the particulars alleged in the 
charge had been proved. 

The view ‘taken by me of the verdict 
seems to me, therefore, to have been in 
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accordance with law, that though all the 
particulars alleged in ihe fifth charge had 
not been proved, some of them had been 
proved; that a combination of the parti- 
culars that have been proved constitutes a 
complete offence—the offence of cheating— 
which must under s. 238 (1), be considered, 
for the purpose of this charge, to be a minor 
offence. The accused may consequently be 
found guilty under the fifth charge of the 
offence of cheating not committed in 
pursuance of any conspiracy. It was 
pressed upon me by Counsel that there was 
a degree of doubt in the question; and it 
was suggested that I should in some form 
express the desirability of a certificate under 
cl. 26 being granted by the Advocaie- 
General. I think these arguments were 
based on some misapprehension. My own 
view isthat, as I have not yeb signed any 
judgment, s. 369, Criminal Procedure Code, 
does not preclude the correction of any error 
that may be discovered in the sentences 
that Ihave pronounced—thet I may at the 
present stage correct the error (if there was 
any) without deriving authority to correct 
the error from any provision in the Code, 
or any other law for the time being in force, 
orin the Letters Patent of this High Court. 
In other words, I think, J have not finally 
and irrevocably pronounced any sentences: 
if I find that the sentences verbally prc- 
nounced by-me were illegal, I can consider 
them as not pronounced, and proceed in 
accordance with law. Jf then I had agreed 
with the view presented by the Counsel for 
the defence, the proper course for me 
would have been to give effect to that view 
by my own revised sentences or if I had 
felt doubtful on the point, to exercise my 
discretion under cl. 25 of reserving the point 
of law for the opinion of the High Court. I 
have not considered it necessary to follow 
either course. 

“What, however, was referred to by 
Counsel was cl. 26, not cl. 25, of the Letters 
Patent. Clause 26,so far as relevant, gives 
the High Court power and authority to 
yeview the case and aller the sentence of 
the Court of Original Criminal Jurisdiction, 
on its being certificated by the Advocate- 
General that in his judgment there is an 
error in the decision of a point or points of 
law decided by the original Court, or that 
a point or points of law decided by the 
said Court should be further considered. 
This provision is to be brought into opera- 
tion after the Court of Original Criminal 
Jurisdiction has decided the case. It would 
be obviously improper for me, in the view 
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that L have taken, of saying anything with 
reference to the certificate referred toin 
cl. 26, which is for the purpose of my errors 
being reviewed and set right. In my 
opinion, therefore, I need not give any other 
orders; the warrants will be drawn up in 
accordance with the sentences already pro- 
nounced by me. 
D. Order accordingly. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 216 of 1934 
January 29, 1936 _ 
SULATMAN, ©. J. AND Bennet, J. 
PANCHA M—DErTENDANT—APPELLANT 
. VETSUS 
RAMESHWAR AND oTHERS—PLAINTIPFS 
—RESPONDENTS 

Agra Tenancy Act (III of 1926), ss. 240, 249— 
Decree and order—Appeal from order, if lies— 
Order of remand in appeal, if a decree—Appeal, 
if lies—Appeal—Order under the Act-—-When ap- 
pealable, : 

Although the decree of a District Judge can be 
appealed against, no appeal is provided from a 
mere order as distinct from a decree, und orders 
of remand passed by a District Judge are not 
decrees. The word “ order” has not heen defined 
in the Tenancy Act and has come to connote dis- 
tinct meaning which is not identical with the 
meaning attached to “decrees which are capable 
of execution in themselves. If a case is complete- 
ly disposed of, it results in a decree which can be 
executed. If findings have been reversed, and the 
case has been sent back to the trial Court under 
an order of remand, there is yet no order capable 
of execution, and the suit can also ultimately 
fail for non-prosecution or be dismissed for de- 
fault. 

[Case-law discussed] 

If any order is passed under the Tenancy Act, 
then no appeal would lie from it unless itis pro- 
vided inthe Act itself, i 

F. C. A. against a decree of the Additional 
Sub-Judge, Banda, dated August 29, 1934. 

Dr. K. N. Katju and Mr. K. N. Laghate, 
for the Appellant. 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Respondents. 


Judgment.—A preliminary objec- 
tion is taken to the hearing of this appeal 
that no appeal lies. The suit was for profits ` 
brought in the Revenue Court in which a 
question of title was raised and an issue 
was sent to the Civil Court for decision and 
the Assistant Collector accepted the finding 
of the learned Munsif. He ultimately 
decided the case and then the matter went 
up in appeal before the District Judge. 
The District Judge has set aside the finding 
of the learned Munsif on the questien of 
title and has remanded the whole case to the 
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Revenue Court for the determination of the 
amount of profits due to the plaintiff. The 
question is whether an appeal lies from this 
order. 

The learned Advocate for the appellant 
contends before us that ihe District Judge, 
is nota Revenue Court at all and that 
appeals from the decisions of District Judges 
are not governed by the Agra Tenancy Act 
but are governed by the Civil Procedure 
Code. His contention is that wherever the 
word “Court” is used in the Actib must 
mean the Revenue Court and not the District 
Judge. The second argument is that the 
Agra Tenancy Act contains a new definition 
of the word ‘‘decree” which is much wider 
than the definition contained in the Civil 
Procedure Code and that it includes every 
order passed by a District Judge, no matter 
whether it is a mere crder for remand or 
otherwise. The third contention is that 
s. 240 does not apply to appeals from 
decrees cr orders passed by District Judges, 
nor does s. 249 apply to such a cise. 
Unfortunately for the appellant there area 
series of cases of this Court in which the 
contrary view has heen clearly expressed. 
It is impossible to hold that the word 
“Ccurt” used in s. 240 must necessarily 
mean the ‘Revenue Court of the first 
instance, 7. e., the Assistant Collector, or the 
Collector and not a District Judge. Nor is 
it possible to hold that the word “decree” 
a3 defined in the Agra Tenancy Act must 
include every order passed by a District 
Judge by which he disposes of the appeal 
before him. Before the new Tenancy Act 
the opinion expressed by a Full Bench of 
this Court, which was followed in numerous 
cases, was that under the Tenancy Act there 
was no provision for a right of appeal from 
“orders” of District Judges as distinct from 
“decrees” passed by District Judges: Zohra 
v. Mangu Lal (1). Of course the law might 
have been changed by the enactment of the 
new Act. On ihe other hand it might well 
he that the right of appeal in revenue cases 
has been deliberately restricted by the 
Legislature. The right of appeal is a 
creature of statute and it does not follow 
that in every case there should bea second 
appeal allowed by law. Section 240 is quite 
general and lays down: 

“No appeal shall lie from any deeree 
or order passed by any Court under this 
Act except as provided in ihis Act.” It 
follows, therefore, that if any order is passed 
under the Tenancy Act, then no appeai 


(1) 28°A 753; 3A LJ 569; A W N 1906, 223 
(ŒE B). i 
|| 
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would lie from it unless it is provided in the 
Act itself. Now it appears that no appeal 
is provided in the Tenancy Act from an 
order of remand passed by a District Judge. 
On the other hand s. 249 expressly says: 
“No appeal shall lie from any order passed 
in appeal.” Taking the two ss. 240 and 249, 
together it would seem that if an order is 
passed under the Tenancy Act, a second 
appeal is absolutely prohibited. The 
question, however, is whether it can be said 
that an order of remand passed by a District 
Judge when hearing an appeal in a revenue 
case is an order passed under the Tenancy 
Act. The contention of the learned 


. Advocate for the appellant is that inasmuch 


as there is no provision for making an order 
of remand in the Tenancy Act, and such 
jurisdiction is exercised by virtue of the 
provisions of the Civil Procedure Code which 
are incorporated into the Tenancy Act by 
s. 264, it follows that the order of remand is 
really passed under the Civil Procedure 
Code, and that, therefore, a right of appeal 
exists under O. XLII, Civil Procedure Code. 
In many Acts there are similar provisions 
for incorporating the rules of the Civil 
Procedure Code so far as they are not incon- 
sistent with the provisions of the Act, e. g.s 
s. 5, Provincial Insolvency Act, Act XX of 
1920. Butit weuld not necessarily follow 
that rights of appeal are also incorporated. 
It has been laid down by their Lordships of 
the Privy Council, that a right of appealis a 
substantive right; and so it must be confer- 
red by statute. The District Judge no doubt 
can act under the provisions of the Civil 
Procedure Code but only so far as tkey are 
not inconsistent with anything in the 
Tenancy Act itself. When we find that the 
Tenancy Act makes elaborate provisions for 
the rights of appeals and ss. 240 and 249 
prohibit second appeals, except in certain 
cases it would be difficult to say thata right 
of appeal allowed under O. XLII, r. 1, 
Civil Procedure Code would not be incon- 
sistent with the provisions of the Act. That 
the legislature did not consider that an 
order of remand is a “decree” within the: 
definition of that word as contained ins. 3, 
is also clear from the provisions of s. 248 
(3) where O. XLITI, r. 1, is expressly referred 
to in case of orders passed in appeal by a 
Collector. Had the legislature thought that 
the word “decree” was wide enough to cover 
orders under O. XLII, r. 1, there would have 
been no need to mention that order 
specifically in the section. 

No doubt there is something to be said for 
the view advocated on behalf of the appel- 


. 
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lant and there is also a certain amount of 
anomely and hardship involved, but follow- 
ing the decisions of this Court prior to this 
snaciment, several Benches of this Court 
have taken the view that the law has not 
been materially altered in this yespect. In 
Sri Sheoji Maharaj vw. Beni Madho (2), 
Mukerjee, J., and one of us held that s. 249, 
Tenancy Act, prohibited en appeal frem an 
order passed in eppeal in a suit for profits in 
which the District Judge had actually 
remanded the case. On the facts the case 
is almost parallel to this present case. 
Similarly there is the case of Salya Nidhan 
Banerji v. Muhammad Hazabbur Ali Khan 
(3), where the same Bench held that no 
appeal lies frem an order of the District 
Judge refusing to restore a revenue appeal 
which was dismissed for default and that 
s. 249, Tenancy Act was a bar to such an 
appeal. In Dwarka Prasad v. Ojha Dariao 
Singh (4), Banerji,and King, JJ. came to tke 
conclusion that the Tenancy Act does not 
provide for an appeal against an order of 
remand passed by è District Judge in 
appeal and that s. 240, Tenancy Act, was 
against such an eppeal being allowed. In 
Girwar Singh v. Shah Ram Chander (5), 
Mukherji and Niamat Ullah, JJ., came to a 
similar conclusion and considered that no 
second appeal lay under s. 248 (3), Tenancy 
Act, and that the order of the District Judge 
was not open even to revision by the High 
Court. In Rameshwar Dayal v. Om Prakash 
(6), one of us sitting with Sen, J., came to a 
similar conclusion that no appeal from an 
order of remand passed by a District Judge 
in a suit for profits ander s. 227 lay to the 
High Court. The matter elso was indirect- 
ly raised before a Full Bench of this Court 
in Gobardhan Das v. Dau Dayal (7), where 
also it was considered that although under 
s. 248 (3), an appeal lies to the District 
Judge from an order of the Revenue Court 
passed in execution proceedings, by s. 249 
no further appes! is allowed and that no 
second appeal, therefore, lies to the High 


53 A 515; 131 Ind. Cas, 33; AT R 1931 All, 
ak (1931) A LJ 901; Ind. Rul. (1931) All. 337: 15 


Be A 516; 131 Ind. Cas. 871; A 121931 AN. 
533; (1931) A lu J 964; Ind, Rul. (1931) All. 439. 


(4) (1929) A L J 863; 115 Ind, Cas. 644; AI R 
939 Ail. 560; 13 R D 562. iss 
: (5) M999) A L J 835: 117 Ind. Cas, 110; AI R 
1929 All. 586; 13 R D 584 at p. 662. 
(6) (931) A L J 599; 153 Ind Cas, 301; A I R 
1932 All, 40; 53 A ae R D 543; Ind. Rul, (1931) 
| 621; L R12 A 277 Rev. 
A (1932; A LJ 365; 138 Ind. Cag. 583; AI R 
1939 All. 273; 54 A 573; LR 13 A 199 Rev.; Ind. 
Rul. (1932) All. 467; 16 R D 293 (F B). 
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Court from the order passed by the 
a Judge in the execution appeal before 
him. , 

It, therefore, appears thatthe weight of 
authority is heavily in favour of the view 
that although the decree of a District Judge 
can be appealed against, no eppeal is 
provided from a mere order as distinct 
from a decree; and that orders of remand 
pessed by a District Judge are not decrees. 
The word “order” has not been defined in 
the Tenancy Act and has come to connote 
2 distinct meaning which is not identical 
with the meaning attached to ‘decrees” 
which are capable of execution in them- 
selves. Ifa case is completely disposed of 
it results in a decree which can be executed, 
Tf findings have been reversed, and the 
case has been sent back tothe trial Court 
under an order of remand, there is yet no 
order capable of execution, and the suit can 
also ullimately fail for non-prosecution or be 
dismissed for default. In view of the 
previous decisions of this Court we think it 
unsafe to allow this point to be re-opened or 
to refer itto a Full Bench. The preliminary 
objection succeeds and the appeal is dis- 
missed with costs. 

N. Appeal dismissed. 





MADRAS HIGH COURT 
Appeal Against Order No. 354 of 1934 
December 13, 1935 
Brasitey , O. J. AND 
Sropart, J. 
M. MON SINGH—Appguiant 
VETSUS 
MOTHI BAI—RESPONDENT 
Provident Funds Act (XIX of 1925), s 5— 
Railway Provident Fund—Nomination, whether 
confers a vested right on nominee—Death of nominee 
— Right of nominee's heirs to claim the amount. 
Where the Rules of a Railway Provident Fund 
provided that ‘any nomination in the prescribed 
declaration form which purports to confer 
any person the right to receive... sees such sum 
on the death of the depositor shall be deemed to 
confer such right absolutely until such nomination 
is varied or expressly cancelled by the deposit- 


Held, that the effect of the nomination was not 
merely to entitle the nominee if he was alive at 
the death of the subscriber to draw out the money, 
but it conferred on the nomineea vested right in 
the money which passed to the heir of the nominee 
at his death. Hardial v. Janki Das (1), distin- 
guished, Ma Nu v. Ma Gun (2) and Ma Kyway y. 
Ma Mi Lay (3), referred to, Bennet v, Slater (4) 
and In re Redman Warton v. Redman (5), relied 
on. 


A. against the order of the District Court of 
Ohingleput in O. P. No. 117 of 1931, dated 
February 23, 1934. g 
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Mr. K. Manaralam, for the Appellant. 

Mr. M: S. Venkatarama Atyar, fcr the 
Respondent. 

Judgment.—This isan appeal egainst 
the order of the learned District Judge, 
Chingleput, granting Moti Bai, the 
respondent here, a succession certificate 
entitling her to collect from the Madras & 
Southern Mahratta Railway Company the 
sum of Rs. 3,038 being the Provident Fund 
amount standing to the credit of one 
Lakshman Singh, servant of the Company 
who died in 1931. Moti Bai is the widow 
and heir of one Bhavani Singh whom 
Lakshman Singh nominated as the person to 
whom the amountstanding to his credit 
should be paid in the event ofhis death while 
still in service. But Bhavani Singh died in 
1921. The certificate has been granted to 
the respondent as his heir. The appellant 
who is the heir of the deceased subscriber 
contended before the learned District Judge 
that the effect of nomination is merely to 
entitle the nominee if he is alive at the 
death of the subscriber to draw out the 
money. That contention is pressed on 
appeal. Ths order of the learned District 
Judge is: 

“ Having regard to the provisions of the Provi- 
dent Fund Rules I think prima facie the petitioner- 
respondent here is entitled to the certificate.” 

Rule 23 of the rules which are rele- 
vant is: 

“(1) Notwithstanding any disposition whether testa- 
mentary or otherwise by a depositor of the sum 
standing to his credit in the find, auy nomination 
in the prescribed declaration form which purports 
to confer upon any person the right to receive ....., 
ka aia such sum on the death of the depositor 
shell be deemed to confer such right absolutely 
until such nomination is varied cr expressly can- 
celled by the depositor.” 

“Notwithstanding anything contained in the 
Succession Certificate Act of 1889, any person nomi- 
nated in the declaration form shall on the death 
of a depositor be entitled to the grant ofa certi- 
ficate under that Act entitling him to receive pay- 
ment of such sum and such certificate shall not be 
deemed to be invalidated or superseded by any 
grant to any other person of Probate or Letters of 
Administration to the Estate of the depositor.” 


The short question for decision is does 


this “absolute right to receive” the money 


which is conferred by these provisions mean 
a vested right inthe money, which passes 
tothe heir of the nominee at his death ? 
We answer this question in the affirmative. 

Learned Counsel for the appellant relies 
ona decision of a Single Judge of the 
Lahore High Court Hardial v. Janki Das, 
108 Ind. Cas. 89£ (1), where it is held by 
Addison, J. that : 

“the object of the nomination system is merely 
* X4) 108 Ind. Pas. 894; A IR 1928 Lah, 773° 
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to designate some person to whom the Provident 
Fund money may be paid“ $ 

But that case refers tothe Fund of a 
Municipal Corporatien, the rules of which 
are not before us and clearly distinguishes 
another case, where the declaration filed 
purported to be a will and to dispose of the 
money absolutely in favour of a nominee. 
Here also the declaration appended to ths 
rules of the Fund is in the form of a will. 
Tt begins : 

“T hereby declare that inthe event of my death 
the under-mentioned person shall be entitled to re- 
ceive payment of my deposit inthe Railway Provi- 
dent Fund.” N 

At the foot ofitisa note: 

“if the deposit is to be apportioned among two 
or more nominees, a separate declaration should bo 
given in respect of each,” 


This in our view shows that the nominee 
or nominees are persons who are intended 
to acquire title in the money and not mere- 
ly persons designated to give a valid 
quittance to the company. Another note 
provides that the declaration shall become 
null and void anda fresh declaration shall 
be required in the case of the marriage or 
remarriage of a member who is not a Hindu, 
Muhammadan, Buddhist, ete., that is to say, 
a British employee of the company. Also, 
with a view obviously of applying to the 
case of a British employee, the declaration 
form itself conforms as regards execution 
and atlestation to the provisions of on 
English will. 

For the respondent tworecent cases de- 
cided by Benches of the Rangcon High 
Court are relied upon. Ma Nu v. Ma Gun 
(2), which was decided priorto the pass- 
ing of the Provident Funds Act, decided 
thet the nomination in that case amount- 
ed toa testamentary disposition and was 
invalid since the nominee wasa Burman 
Buddhist whe had no power to make a will. 
In the second case Ma Kyway v. Ma Mi Lay 
(3), it was held that the effect of s. 5 of the 
Provident Funds Act is that a nomination 
is valid in spite of any prohibition in the 
personal law of the person making the nomi- 
nation. Pratt, C. J., and Ormiston, J. 
make it clear that in their opinion the nomi- 
nee is not merely a person designated to 
receive the money and give the Railway 
Company a clear quittance but a benefi- 
ciary. They state the case thus : 

“The deceased was an employee of the Burma 


Railways. He nominated his sister Ma Kyeve ag 
his beneficiary.” 


The view contended for by the appellant 
(2) 2 R 388; 84 Ind. Cas, 385; A IR 1025 Rang. 8, 


(3) 6R 682; 115 Ind. Cas. 809; AIR 1929 Rang, 
54, : 
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that the nominee is a person who shall re- 
ceive the money in the first instance and 
administer it for the benefit of the defen- 
dants or heirs of the deceased seems to us 
to be contrary tothe rules framed by this 
Company. The Actin s.3 provides that the 
Company may make a rule prescribing 
that some particular dependants of the sub- 
scriber shall be paid the amount standing 
to his credit in the event of the death dur- 


ing in the period of his employment. But 
this Company has made no such rule. On 
the contrary in setling out in order the 


persons to whom the Provident Fund 
amountis payable the rule (r 22) enu- 
merates them as follows :—~ 

“(a) a dependant to whom the money payable 
under the rules and whois nominated in the dec- 
laration. A 

(b) any person nominated to receive the money in 
the declaration, and so on. | 

It appears, therefore, that the money is not 
payable toa dependant as such unless the 
dependant is also nominated in the declara- 
tion. Andr. 21 indicates precisely the na- 
ture and effect of the declaration. It 
is: ` i 
“when a deposit account is first opened the member 
concerned shall be required to give a declaration 
in Form No. G-45 (printed as an annexure to these 


rules) particularising the person or persons by 


whom he is desirous that the whole or any portion 
of his deposit shall be received in the event of his 
death and the deposit shall be payable in accord- 
ance wìth such declaration, The declaration will 
remain in force until it is revised or cancelled by 
“means of a notice in writing given to the Chief 
Auditor.” 

Learned Counsel for the appellant con- 
tends that s. 5 of the Act by which nomina- 
tion shall be deemed to confer absolutely 
the right to receive the money does not 
vest the title to the money in the nominee 
because the words “vest the money in the 
nominee” are not expressly used while such 
words are used in another section of the 
Act, namely s..3. Section 3 provides that 
when the sum tothe credit of the subscri- 
ber at his death is payable under the rules 
of the fund to any dependant of the de- 
ceased, such sum shall, with certain reser- 
vations, vest in the defendant free from 
any debt incurred by the deceased or incur- 
red by the dependant before the death of 
the subscriber. It appears to us that the 
use of the expression “veal” in this section 
is appropriate and convenient to describe 
the absolute right which such a dependant 
has to the money. The fact that the word 
occurs ins. 3 does not mean that an abso- 
lute right cannot be conferred‘ by the provi- 


sions of a section in which the word is not’ 


used. In England under the Friendly So- 
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cieties Act, 1875, as amended by the Act of 
1883, amember of a society can nominate 
any person to receive a sum not exceeding 
£100 out of the money payable at his death. 
It has been held in Bennet v. Slater (4) 
that such a fiomination cannot be revoked 
by will but only in the manner laid down 
in the Act and that the sum so made .pay- 
able ignos part ofthe residuary estate of 
the deceased. And in the case In re Redman, 
Warton Redman (5), when the nominee 
died before the nominator and his repre- 
sentative claimed the money the decision 
of Kekewich, J., is: 

“I cannot ses why theestate ofa nomines who 
dies before the nominator should be deprived of 
the benefit intended to be conferred, even although 
his death may be unknown tothe nominator WA 
vo aan I do not see anything in the wording of 
the rale to prevent the policy money being due to 
the legal personal representative of the nominee.” 

Compare also the observation of A. L. 
Smith, L.J., in Bennet v. Slater (4) : 

“I may in the first place remark that where 
there has been a nomination as in the present 
case, until that nomination has been revoked I 
think that the nominee and not the nominator is 
the person beneficially interested in the money.” 

Our conclusion, therefore, is, that in the 
nomination of the respondent’s husband a 
right became vested in him to the money 
which might be ‘found to the credit of 
Lakshman Singhin the event of his dying 
during his employment. 

The appeal fails and 
costs: 


is dismissed with 


A. Appeal dismissed. 
(4) (18997 1Q B45; 6BLJGB 45; 79 LT 324; 
47 W R82. 

(5) (1901) 2 Oh. 471; 70 L J Oh, 669. 
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Fraud—Parties held to be in pari delicto—~Party to 
fraud asking relief from Court—Duty of Court— 
Heir of such party—Whether can obtain benefit of 
fraud—Court will decline to help either party when 
both are in pari delicto. ’ 

Once it is held that the parties are in pari delicto 
the Courts will not assist the illegal transaction in 
any respect, that isthe person who asks the Court 
to do something will fail; and in all cases where the 
plaintif is relyingon the deed, the defendant is 
entitled to give evidence of the circumstances under 
which the document came into existence, and that 
when these circumstances include ê2 allegation of a 
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general Êraud by both plaintiff and defendant, the 
particulars of that fraud, canbe pleadel bythe 
defendant, and itis than the duty of the Court to 
look into the matter, and ifthe Court comes to tha 
conclusion that the parties were acting together with 
a view to perpatrating à fraud and did in fact per- 
petrate the fraud and that there ig no difference in 
the degree of guilt of the plaintiff and that of the 
defendant, the duty of the Courtis not. t> assist 
either party. An heirof a party toa fraud is in the 
same position and hecannot be allowed to obtain the 
benefit of the fraud committed by the party which 
he himself was not able to secure, Vilayat Husain 
y..Misran (6), followed. Qadir Bakhsh v. Hakam (1), 
relied on. Ma Ngwe Naing v. Maung Tha Maung (8), 
referred to. 

Any person who comes to seek relief froma Court 
of law should not be a party 


to help either party and let things remain as they 
are and let both parties reap the 


consequences of 
their own fraud and dishonesty. 


L. P. A. against the décision of Bajpai, J., 


dated March 7, 1935, as reported in 155. 


Ind. Cas. 928. 

Mr. R. C. Ghatak, for the Appellant. 

Messrs. S. B. . Johari and Munir Alam, 
for the Respondent. 

Judgment.—tThis is a plaintifs appeal 
arising out of a suit for recovery of posses- 
sion brought by Nawab Singh against the 
defendant Daljit Singh on the basis ofa 
registered sale deed dated April 21, 1921, 
executed by Daljit Singh in favour of one 
Gajraj Singh, who was the uncle, of the 
present plaintiff Nawab Singh. Thet de- 
fendant pleaded that the document -did 
not represent a genuine transaction but 
was a fictitious one and no title under it 
had passed toGajraj Singh. He supported 
“this plea by alleging that previously one 
Musammat Phul Kunwar had sold this pro- 
perty to Daljit Singh, who was not a co- 
sharer in the village, and that there was 
an apprehension ‘of a suit for pre-emption 
and in order to defeat the claim for pre- 
emption Daljit Singh fictitiously executed 
the sale-deed in favour of Gajraj Singh, 
who was a co-sharer. It has been found 
that a pre-emptor, Narain Singh actually 
instituted a suit for pre-emption on - June 


> Rl, 1920, against the vendee Gajraj Singh, 


presumbly impleading Daljit Singh also, and 
the suit was dismissed on the ground that 
the property had passed to a  co-sharer 
and was no longer liable to be pre-empted. 
Thus the alleged fraud actually succeeded. 
It appears, however, that Gajraj Singh dia 
not succeed in getting mutation of names 
effected, as previousto him Daljit Singh 
had not got his own name mutated. Daljit 
Singh, however, later on got his name mutat- 
ed on the strength of the previous sale-deed 
i i 
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dated June 23,1920. It isan admitted fact 
in thiscase that Daljit Singhis in posses- 
sion of the property, whereas plaintiff No. 1 
is not. 

The Court of first instance held that the 
sale did not represent a fictitious transac- 
tion and decreed the claim. The Appellate 
Court has, however, come tothe conclusion 
thatit wasa fictitious document and had 
been executed fraudulently in order to de- 
feat the claim of Narain Singh, pre-emptor, 
and that the fraud was committed by Dal- 
jit Singh and Gajraj Singh jointly and 
that the fraud actually succeeded. The 
Court declined to help the plaintiff and dis- 
missed the suit. On appeal a learned Judge 
of this Court has affirmed the decree, hold- 
ing that the plaintiff is not entitled to any 
relief from a Court of law when the person 
from whom he has derived a title was a 
party tothe fraud. If Daljit Singh had 
come to Court seeking some relief against 
Nawab Singh then even if it had been 
found that the transaction was a fictitious 
one we would have certainly declined to 
grant any relief to Daljit Singh when the 
fraud committed by him had actually suc- 
ceeded. The question that arises in this 
case is the converse one, namely whether 
Nawab Singh can be given some relief 
against Daljit Singh who is in possession ; 
that is to say, whether Daljit Singh can be 


- prevented from exposing the true nature of 


the transaction and showing -that the sale 
deed was. fraudulently executed and that 
Gajraj Singh was a party to that 
fraud. - 
There is some conflict of opinion on this 
point in India. In the case of Stdlingappa 
v. Hirasa (|), the owner of the properly 
had executed a benami sale deed and the 
benamidar had sold the property to the 
plaintiff's father and the attachment of that 
property was successfully resisted on the 
strength of that benami transaction against 
a creditor : the Court held that the defen- 
dant owner could not be allowed to set up 
his own fraud when the plaintiff brought a 
suit to claim possession of the immovable 
property, and the Court decreed the plain- 
tiff's claim for possession holding that ke 
was entitled to succeed. This case was 
followed by a Bench of the Madras High 
Court in Kamayya v. Mamayya (2), where a 
person who had conveyed property benami 
to another for the purpose of effecting a 
fraud on his creditors, was not allowed, 


(1) 31 B 408; 9 Bom. L R 542. 
36 32 M L J 484; 43 Ind, Oas, 352: A IR1918 Mad, 
5, 
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where the fraud had beeneffected, to seb up 
the benami character of the transaction by 
way of defence in a- suit by the transferee 
for possession under the conveyance. A simi- 
lar view was expressed by a Single Judge 
ofthe Patna High Court in Shiva Narain 
Ram y. Phuljharia, 52 Ind. Cas. 402 (3). The 
learned Counsel for the plaintiff also relies 
on the remark of their Lordships of the 
Privy Council in Petherpermal Chetty v. 
Muniandy Servai (4), that the result of the 
authorities on the subject of the benami tran- 
sactions had been correctly stated in Mayne s 
Hindu Law, Edn. 7, para. 446, p. 595, 
In the case before their Lordships the 
fraud had not actually been carried out 
and the plaintiff, the true owner, was al- 
lowed to recover possession of the proper- 
ty. 

On the other hand in the case of Raghu: 
pati Chatterjee v, Nrisingha Hort Das, 71 
Ind. Cas. 1 (5), a Bench of the Calcutta High 
Court, after an examination of numerous 
authorities, came tothe conclusion that on 
no principle of justice, equity and good 
conscience is a transferee, under a fictitious 
and fraudulent conveyance never intended 
to pass title and executed without consi- 
deration to defraud the creditors of the trans: 
feror, entitled to recover from the transfe- 
ror - possession of the property through the 
Court, if the fraudulent purpose has in 
fact been accomplished, and that the balance 
of authority was in favour of the view that 
in such cases the defendant should be per- 
mitted toset up the true transaction. In 
‘this Court there is the authority of the rul- 
ing in Vilayat Husain v. Misran (6), where 
it was definitely held that once it was held 
that the parliies are,in part delicto the 
Courts will not assist the illegal transaction 
in any respect, that is the person who asks 
the Court to do something will fail, and that 
in all cases where the plaintiffis relying on 
the deed, the defendant is entitled to give 
evidence of the circumstances under which 
the document came into existence, and that 
when these circumstances include an al- 
legation of a general fraud by both plaint- 
iff and defendant, the particulars of that 
fraud can be pleaded by the defendant, and 
it is then the duty of the Court to look into 
the matter, and ifthe Court comes to the 

(3) 52 Ind. Cas. 402; A I R 1919 Pas. 539. 

(4) 35 © 551, 35 1 A 98; 12 O W N 562; 10 Bom. LR 
590; 5 A L J 290; 7 CL J 528; 14 Bur, L R 108; 
18 M LJ 217 (PO). 

19 71 Ind. Cas. Í; A 1 R1923 Cal, 90; 36 CLJ 
4 


(6) 21 Ind. Oas, 303; 72 Ind, Oas. 92; AIR 1923.All 
504; 45 A 396, 
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conclusion that the pariiés were acting to- 
gether with a view to perpetrating a fraud 
and didin fact perpetrate the fraud and 
that there is no difference in the degree of 
guilt of the plaintiff and that of the defend- 
ant, the duty of the Court is not to assist 
either party. The earlier case of the Bom- 
bay High Court was not followed by the 
Bench but adversely criticised. A Full 
Bench of the Lahore High Court in Qadir 
Bukhsh v.Hakam (7), after a re-examina- 
tion of the various authorities including the 
case of Vilayat Husain v. Misran (6), de- 
cided by this Court, came to the same 
conclusion and held thatin a’ suit by a be- 
namidar to recover possession of the pro- 
perty from the beneficiary, ihe latler is not 
precluded from pleading that both parties 
were in pari delicto and thus showing the 
real nature of the transaction, and that if 
the fraud had succeeded, the plaintiff's 
claim for-possession should be dismissed. 
The question was argued before their Lord- 
ships of the Privy Council in Ma Nogwe 
Naing v. Maung Tha Maung (8). Their 
Lordships pointed out that there had been 
various decisions on this pointin India 
which appear to be conflicting, but their 
Lordships found it unnecessary in tiet case 
to decide the point. In this state of affairs 
isis obviously our duty to follow the ruling 
of this Court which has now stood for over 
12 years until it is overriled by their Lord» 
ships of the Privy Council. 

It seems to us that in the present case 
the defendant is in possession of the pro- 
perty and does not seek any relief from the 
Court atall. It isnot necessary for him 
even to rely on the sale-deed in dispute. All 
that he urges is that his possession should 
not be disturbed by the Court for the bene- 
fit of the plaintiff whose predecessor was a 
party toa fraudulent transaciion. There is 
nothing illegal in a benami transaction in 
itself. The mere fact that a registered deed 
stands in favour of the plaintiff's predecessor 
is not absolutely conclusive, and if the de- 
fendant can show that the deed was a fic- 
titious one and no title really passed to the 
plaintiff's predecessor, the suit must fail. 
It is the plaintiff who has to rely on this 
sale-deed and he wants to shut out the 


‘defendant from exposing the true nature of 


the transaction and showing that a joint 
fraud had been intended by the parties to 


(7) 13 Lah. 713; 139 Ind. Oas. 17; A I R 1932 Lah. 
803; Ind, Rul. (1982) Lah. 547; 33 PL R 851 


(F B). 
(8) 56 ML J 244; 114 Ind. Cas, 595; AI R1$29P a 
55; 7 R4; 49 O LJ 167; 31 Bom. LR 311; (1929) MW 


N 235; 29 L W 669; 33 O W N 513 (P O) 
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the deed and carried out. The fraud con- 
sisted in getting a fictitious sale-deed exe- 
cuted and registered, but notin delivering 
the property to the ostensible vendee. It 
was, therefore, a partial fraud that was com- 
mitted by the parties. Whatethe plaintiff 
now wants is that the Court should help 
him in completing the fraud and carrying 
it further still by not only upholding the 
sale-deed as a valid document but also 
putting the plaintiff in possession of the 
property which had been allowed to remain 
with the defendant. The plaintiff, therefore, 
seeks to obtain relief from ths Court and 
his claim cannot‘ be decreed unless the 
Court allows itself to be made an instrument 
to help the plaintiff at the expense of the 
defendant. Any person who comes to seek 
relief from a Court of law should not be a 
party toa fraud, and if both parties are in 
pari delicto, the Court should decline to 
help either party and let things remain as 
they are and let both parties reap the con- 
sequences oftheir own fraud and dis- 
honestly. There is no reason why the Court 
should help the plaintiff in preference to the 
defendant and give him what he did not 
vbtain under the fraudulent transaction. 
The well-known principle approved of by 
their Lordships of the Privy Council “let 
estate lie where it falls” should apply to 
sucha case and the Courts ought not to 
helf either party. Following the ruling in 
Vilayat Husain v. Misran (6), we hold that 
the view taken by the learned Judge of 
this Court is correct and that the plaintiff 
on the findings of the lower Appellate 
Court, cannot succeed. 

Nawab Singh no doubt is not the origi- 
nal party who joined in the fraud, but he 
isan heir of Gajraj Singh. He is not bona 
Jide transferee for value, but has acquired 
the property from Gajraj Singh as an in- 
heritance. There is absolutely no reason 
why an heir of Gajraj Singh should be in 
any better position than Gajraj Singh him- 
self, and be allowed to obtain benefit of the 
fraud committed by Gajraj Singh which 
Gajraj Singh himself was not able to secure, 
namely, possession of the property in dis- 
pute. We accordingly dismiss this Appeal 
with costs. 


N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1521 of 1931 
November 8, 1935 
VENKATARAMANA Rao, J. 
CHUNDURI PANAKALA RAO— 
PLAINTIFF—ÀPPELLANT 


versus 
ATMURI VENKATA SARVESAM-~— 
DERENDANT— RESPONDENT 

Suretyship—A and B undertaking to be liable 
jointly and severally for each other's debts—Surety for 
B's debt, whether entitled to proceed against A also 
Taking promissory note from B, whether amounts to 
waiver of right to sue A, 

A and B entered into an agreement with a Bank by 
which they held themselves jointly and severally 
liable in respect of monies advanced by the Bank 
to any of them. B wanted aloan end the Bank 
advanced money on the suretyship of C. B did not 
pay and the Bank recovered the amount from C. C 
thereupon, took a promissory note from B for the 
amount which hehad to pay to the Bank as surety. 


Cthen sued both A and B forthe amount paid by 
him to the Bank : 

Held, that though the transaction in respect of 
which C became surety for B was the individual 


transaction of B, still so far as the Bank was con- 
cerned, it must be deemed to be a joint transaction 
of A and B, and C became subrogated to the right of 
action which the Bank had against A, 

Held, further, that the fact that C intended to 
accommodate only, B did not take away his rights 
against A, 

Held, also, that from the taking of a promissory 
note from Bon the date when O made the payment 
toths Bank, it cannot be inferred that on that 
date © intended to release his right of action 
against A. 


S. C. A. against the decree of the District 
Court of West Godavari at Ellore in Ap- 
peal No. 144 of 1930, preferred against the 
decree of the Court of the Subordinate 
Judge of Narasapur in O. S. No. 51 of 
1928. 


Mr. Appa Rao, for the Appellant. 
Mr. P. Somasundaram, for the Responda 
ent. 


Judgment.—The facts necessary for the 
disposal of this second appeal may be 
briefly stated. The lst and 2nd defend- 
ants are brothers and were members of 
an undivided Hindu family till January 
1926. In or about 1913 it appears that 
some paddy trade was being carried on by 
the 2nd defendant in partnership with D. 
W.No.3. At that time the lst and 2nd de- 
fendants witha view to get loans from 
the Imperial Bank of India for the trade, 
entered into an agreement with the Bank, 
Ex. A, dated January 18, 1913, in and by 
which they intimated to the Bank that they 
will hold themselves jointly and severally 
liable in respect of moneys advanced ` 
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to any of them. Exhibis - À- tuns as fol- 
lows:— 

“We, the undersigned (1) Atmoort Venkatesarwesan 
ALN (2) Atmoort Lakshmi N arasimham, do hereby 
request you to take notice that we are tbr ading for 
our joint family benefit and interest and we fuither 
request you to note that all transactions entered into 
by any of us whether jointly or individually and all 
documents, signed by any of ‘us whether jointly or 
‘severally § or in the name of our firm as per specimens 
of signature, at foot may be regarded by you as 
entered into for andon behalf of our | joint family 
account and interest, and that we hereby jointly and 
severally bind ourselves, our heirs, executors, or 


administrators and trustees liable in respect of all or, 


any*bf such transactions and documents.” 


The elfect of this agreement is that any 
transaclion entered into by either the 1st 
defendant or the 2nd defendant will be a 
joint: transaction in‘ the sense that-both of 
them will bė ‘primarily liable.to the Bank 
and the Bank has a right to sue. both and 
realise the amounts advanced personally 
and out of the joint, fumily properties or 
their Keparate properties. On. March 31, 
1922, both the [stand 2nd defendants also 
gave a further undertaking not to alienate 
their properties so long as they were indebt- 
ed to the Bank. In or about November 1924, 
the 2nd defendant wanted: a loan from 
the Bank andthe Bank apparently seem- 
ed to- ‘havedemanded a surety and the 
plaintif accommodated the 2nd defendant 
by executing a promissory note, (fx. O) 
dated November 28, 1924, for a sum of 
Rs. 3,000 in favour of. 2nd -defendant 
which was negotiated in favour of the 
Bank. The second defendant having failed 
to.pay the said sum of money due ‘under 
the promissory note, the plaintiff was called 
upon. by the Bank to pay the amount and 
on August 18,1925, the plaintiff paid to the 
Bank the sum of Rs. 3,180 in full dis- 
charge of the principal and interest due 
under the said promissory note. ‘The Bank 
granted areceipt to him on August 21, 
1925, and sent the pro-note to the plaintiff 
with ‘the. payment duly endorsed. On the 
very same. clay, that is, August 18, 1925, 
when the plaintiff paid’ the amount, the 
plaintif got a promissory note from the 
2nd defendant for a sum of Rs. 3,732 
made up of the said sum of Rs. 3,180 
and another sum of Rs. 552 being the prin- 
cipal and interest due in respect: of a 
pair of earrings purchased by the 2nd de- 
fendant. The plaintiff has instituted this 
action to recover the amount due under 
the said promissory note from defendanis 


Nos. 1 and 2, or in the alternative, fo re-. 


cover the sum of ‘Rs. 3,180 the ‘amount 


paid by the plaintiff to the Bank from both - 
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the defendants -with interest from the.date: 
of payment. This claim is resisted- 
by the Ist defendant. The lst .de- 
fendent denied that the suit promis‘: 
sory note wes executed for any family 
necessity and also that the promissory note. 
in favour of the Bank was the sole transac- 
tion of the 2nd defendant, the amcunt 
borrowed thereunder having been utilized 
by him solely for his own’ purposes and 
he couldnot be made liable therefor. 
The principal Subordinate Judge of Narasa- 
pur who tried the suit gave a decree to tLe 
plaintiff for the amount paid by the plaint- 
iff tothe Bank with interest, ‘The learned 
District Judge reversed the decision of the 
Suboidinate Judge holding that the trans- 
action with the Bank was the sole concern .- 
of the 2nd defendant and lst defendant 
could not be made liable therefor. It is 
clear fromthe evidence that the amount 
borrowed fromthe Bank was -borrowed for 
the individual purposes of the 2nd defend- 
ant and ihe accommodation of the plaintiff . 
was atthe request of the 2nd defendant. 
It has been, concurrently found by both 
the lower Courts that the plaintiff was a 
surety for the 2nd defendant in regard to 
the transaction with the Bank. The. main 
question in this case is whether the plaintiff 
as surety having paid the amount due to the 
Bank is entitled to recover the said amount 
from the Ist defendant. It, is ssttled law 
that asurety who has paid the debt of his 
principalis subrogated to all the remedies 
and rights which the creditor has not only 
against the principal but against the others 
and to all the securities. and rights of 
action generally which the creditor had in 
respect of the .debt. It is immaterial that 
when- the surety entered into the obligation 
he was unuware of the existence of the 
said rights and securities, Though the 
transaction in respect whereof the plaintiff 
became surety forthe 2nd defendant was 
the individual transaction ofthe 2nd de- 
fendant, still so far as the Bank is con- 
cerned, it must be deemed to be a joint 
transaction of the lst and 2nd defendants 
and thatthe Bank has a right of action - 
for realising the amount advanced to the 


“9nd defendant from the 1st defendant also. 


The plaintiff, therefore, became subrogat- 
ed to this right of action against the “Ist 
defendant. Whatever may be the nature 
ofthe liability of the 1st defendant to the 
Bank, whether it was that of a primary 
liability or only ihat. of a guarantee, still 
the stipulation‘ of the Ist defendant in, Ex, 
Amay even be held to be a security ag 
z 4 
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held by Fry, Is J., in Ex parte Salting, In 
re Stratton (1). In that case the learned 
Judge held 

“that a guarantee by one partner for the debt of 
the firm which gives fthe creditor aright of proof 
against the separate estate of that portnership isa 
security within the meaning of th principle laid 
down in Ax parte Alston (2).” Be hy ke 

Thus whether it is viewed in the nature 
of a security or a right of action, the plaint- 
iff must be deemed to have become subrc- 
gated to that right. The fact that plaint- 
iff intended to accommodate only the 2nd 
defendant does not take away this right. 
In Tirwmalai Souri Naicker v. Royer 
(3), where a surety for one of the joint 
judgment-debtors was held entitled to re- 
cover fromthe oihers on payment, his 
Lordship Ramesam, J., observed: 

“In my opinionthere need be no privity between 
the principal debtor anda surety and all debtors 
whose unpaid debts a surety promises to pay, are the 
principal debtors though they are not the objects of 
his benevolent intention. In this view the plaintiff 
is entitled toa decree unders.140 of the Indian 
Contract Act.” 


Prima facie, therefore, he will be en- 
titled to realise the amount paid by him 
to the Bank from the lst defendant also. 
But'Mr. Somasundaram contends that the 
action of the plaintiffin having taken a 
promissory notefrom the 2nd defendant 
alone must be construed as a waiver of 
the rights which he had against the lst 
defendant and for this position he relies 
on Cooper v. Jenkins (4) and a passage in 
Sheldon on Subrogation s. 110 and also 
on the evidence of the plaintiff when he 
stated that he debited the amount cover- 
ed by Ex. E, the promissory note, in the 
khata of the 2nd -defendant and did not 
give any registered notice to the Ist de- 
fendant. In the first instance there is no 
plea of waiverin the written statement 
of the 1st defendant. The Principal Subor- 
dinate Judge observed that 

“It is not the case of the Ist defendant that he was 


«eliable in the first instance but was released afier- 
wards by plaintiff.” ' 


The learned District Judge says thet 
he would not consider the plea because it 
was not raised in the written statement. 
Cooper v. Jenkins (4) only illustrates the 


principle that a surety can always 
agree with the principal debtor to 
waive the benefit of the securities 


(1) (1881) 25 Ch. D 148; 53 
A ) 48; 53 L J Oh, 415; 49 L 


2 (186s) 4 Oh 168; 17 W R 268; 19 LT 542. 

I 9; nd. Cas. 706; AIR 1921 M 
530: 13 L W 559; (i921) M W N 3M. uN 
RÊ (1863) 32 Beav. 337; 55 E R 132; 1 N R383; 138 
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given by the latter to the creditor. 
At the date of the contract an independ- 
ent security was taken from the principal 
debtor. Fromthe circumstances of the 
transaction in the case, the Court inferred 
that he waived his right to the benefit of- 
any other security which the principal 
debtor gave to the creditor. The facts 
were that A was tenant for life of lots, 1 
and 2 to which B was entitled to remaind- 
er. Band A as his surety mortgaged lot 
No.2, B alone covenanting to pay. By a 


contemporaneous deed, B conveyed his 
interest in the other Jot on trusts to in- 
demnify A as his surety. It was held 


that A, by payment of the debt was not 
entitled to the benefit of the security on 
the lot No.2 but realise only from the 
security which he took, namely on lot No. 
1 and Sir John Romilly observed: 

“Tf a surety pays off the mortgage, he is entitled to 
the benefit of all the securities. But here the plain- 
tiff has contracted with the mortgagor, for whom he ig 
surety, that he should receive a particular species of 
indemnity, if he pays offany part of the principal or 
interest of the mortgage. That indemnity he is 
entitled to, and not to the benefit of the mortgage 
paid off.” 

No such contract can be implied in this 
case. In Brandon v. Brandon (5) where the 
facts were: A: Receiver of an estate was 
entitled to certain shares therein by des- 
cent and he acquired certain further 
shares by purchase; all the shares were 
made security for his due accounting to 
the estate; to the persons who stood 
sureties for him he gave security of the 
shares to which he became entitled by 
descent eliminating the shares he acquired 
by purchase; it was held that unless there 
was an express release, the sureties were 
entitled to the security of all the shares on 
payment by (but ?) the order made was that 
the sureties should be directed to realise 
the amount in the first instance from 
the shares got by descent and for the 
deficiency from the other shares. The 
passage in Sheldon on Subrogation, s. 110, 
is to this effect: 

“If, after a surety for two principals has paid the 
debt, he takes from one of the principals a security 
for his reimbursement, he has been held to waive 
his right to the benefit of a security which had 
previously been given by the other principal to the 
creditor.” 


This passage does not warrant the cun- 
clusion that the right of action against the 
olher principalis released. There is no 
security given by the 1st defendant to the 


(3) 1839) 3De G & J 52; 44 EB R 1371; BLI 
ee 7 WR 256; 5 Jur, (N s) 256; 121 R.R 
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Bank which the plaintif is tying to realise. 
From the mere taking of a promissory 
note from the 2nd defendant on the date 
when he made the payment tothe Bank, 
it cannot be inferred that on that date the 
plaintiff intended to release his right of 
action against the Ist defendant. Tn my 
opinion, therefore, the facts do not estab- 
lish any waiver and the plaintiff is en- 
titled to a decree against the lst defend- 
ant. I, therefore, reverse the decree of the 
learned Judge. The amount, the plaintiff 
is entitled to, will be the sum of Rs, 3,187 
from both the defendants. But as against 
the Ist defendant he will be entitled to in- 
terest only at 8 percent. till date of 
plaint and ` thereafter at 6 per cent. 
Again it must be noticed that the plaint- 
iff has chosen to enforce the pro-note he 
has taker from the 2nd defendant. The 
plaintiff will, therefore, be entitled to 
realise from the lst defendant only the 
balance due after giving credit to the pay- 
ments made. I direct the Ist defend- 
ant to pay the plaintiff half the costs 


of this appeal and direct each party to. 


bear- his own costs in both the lower 


Coutts. 
=. Leave to appeal is refused. 
vA, Order accordingly. 


< ` ALLAHABAD HIGH COURT. 

| Criminal Revision Application No. 1031 
e February 19, 1936 

E ALLSOP, J. 

HABIB AND OTABRS— APPLIOANTS 
VETSUS 
EMPEROR—Opposira Parry 

` Penal Code (Act XLV of 1860), s. 457—Doubdt 

as to whether accused had guilty knowledge that 
property was in house occupied by him and others 
—Conviction, if proper—t" wo brothers living in 
same house ‘admitting stolen property to be in their 
house and not claiming it—No explanation as to 
how it got there—Ojfence, tf made out. 
“= It is wrong to say that in no circumstances can 
a:man ba-convicted of being in possegsion of stolen 
property if there are inmates of the house other 
than himself. The law is that no person can be con- 
victed if itis doubtful whether he or some other 
person had guilty knowledge thatthe property was 
jn ths house occupied by him aad others. 

Where two brothers living in the sume house 
being charged under s. 457, “Penal Code, admit that 
stolen property was found in their house and do 
not claim it to be theirs, but do nos explain how 
it got there, and the fact that the house in which 
the property was found was occupied by both of 
them is established, they can be convicted under. 


. 
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s. 457 especially when they were*seen with another 
person accused of the same offence on the ovening 
before commission of the crime. 


Cr. R. App. from an order of the Additional 
ee Judge, ,Muttra, dated November 28, 
1935 


. Mr. E. V. David, for the Applicants. 
The Assistant Government Advocate, for 
the Crown. 


Order.—The three applicants were sen- 
tenced to whipping of 12 stripes each 
under s. 457, Indian Penal Code. There 
was evidence that a burglary was com- 
mitted in the house of the complainant 
who discovered the fact next morning 
and made a report to the Police in which 
he mentioned: that he suspected the ap- 
plicants because he had seen them together 
sitting in front of the house of one of 
them. It is very likely that suspicions were 
aroused because these people were not of 
good character, but that is a matter which 
it is not necessary to discuss. The result 
was that the houses occupied by the appli- 
cants were searched. In both the houses 
stolen property was found. 

The argument in respect of one of these 
men is that the property is not establish- 
ed to be stolen property. The Magistrate 
tried the case summarily. He had the 
evidence before him. He believed that 
the property was stolen property especially 
as the applicant concerned produced no 
evidence to establish that the property was 
his. The other twoapplicants are brothers 
and livein the same house. They admit- 
ted that stolen property was found in their 
house and did not claim it as theirs. They 
did not explain how it got there. The 
argument addressed io me on their behalf 
is that neither could be convicted be- 
cause it cannot be said which of them 
wes in possession of the property. . The 
fect that tke kouse in which the property, aa 
was found was occupied by both of them 
is established. The only question therefore 
which remains is whether it can be reason- 
ably supposed that they both knew that ethe 
property was in the house because, if they 
did, they are both guilty. 

A reference has been made to certain 
rulings of this and other Courts. It has 
never been laid down thatin nə- circum- 
stances can a man be convicted of being 
in possesston of stolen property if there 
are inmates of the house other than him- 
self. “All that has been laid down is that 
no person can be convicted if it is oabi- 
ful whether he or some other person had 
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guilty knowledge that ihe property was in 
the house occupied by him and others. 
In the present case, the Magistrate who 
had sufficient experience to be entrusted 
with summary powers came to the con- 
clusion that both the appWcanis were 
guilty. The law provides no right of ap- 
peel against his decision. 

Besides the fact that the prcpertv was 
found and that neither of the applicanis 
can offer any explanation, there is the fur- 
ther fect that the three epplicants were 
seen together on the evening before the 
crime was committed. It cannot be said 
thet the Magistrate’s finding is obviously 


wrong. There is no justification for inter- 
ference in revision. The application is 
rejected. 

N. Application rejected. 


CALCUTTA HIGH COURT 
Appeals from Original Decrees 
Nos. 220 and 291 of 1930 
March 29, 1935 
M. N. MUKHSERJI AND 
M. O. Gaose, JJ. 
AJIT KUMAR MITRA AND OTAERS 
—Devenpants —APPELLANTS 
versus 3 

Sreemuty TARUBALA DASI 

AND OTAERS— RESPONDENTS 
` Perpetuities— Rule of—How arises— Restraint on 
alienation -Hindu Law-Joint family—Brothers 
throwing property in family fund to be managed 
by manager—Fund for support of family members 
— Future. properties, similarly to be thrown in— 
Terms of deed binding heirs—Transfer and gifts 
not allowed—Manager allowed to buy property for 
family fund—No claim by brothers or heirs to be 
made on ground that they were joint in mess— 
Manager, if trustee in legal sense -Deposition 
offended ogainst perpetuity rule- Deed, whether 
binding on persons, not parties to it— Character of 


«æ indu joint family, if lost. 


Perpatuity may arise intwo ways: first by tak- 
ing away from the owner the power to alienate 
property ; and secondly, the creation 
remote interesis. The former gives rise to the 
rule forbidding restraints on` alienation, which 
strictly speaking is the rule against perpetuities ; 
and the latter gives rise to the rule against re- 
moteness, which is also miscalled rule against per- 
petuities. Of course, any one member of a Hindu 
joint family and, therefore, all, might, for sufficient 
consideration, bind themselves to forego their rights 
for a specified time and for a definite puipose by a 
contract which could be enforced against them 
personally. But it is not competent for the owners 
of property inthis country by any arrangement 
made in their owndiscretion to alter the ordinary 
ineideñts of the property which they possess, for 
Instance, to say that the joint property shall remain 
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the joint property of the joint family. in perpetuis 
ty but shall not possess the incident which ths 
law of the country attaches to property in such 
consideration, namely that every independent parce- 
ner is entitled at any time to have his share divid- 
ed off from the rest. There is nothing inherently 
wrong or objectionable in a contract between 
persons tying up properties for a limited time for 
a definite purp:s3 or for the sake of convenience, 
But itis against public policy that property should 
be settled on special trust for an indefinite period, 
go as to prevent it being freely dealt with. Radha 
Nath Mukherji v. Taruknath Mukherjee (1), relied 
on. ([p. 967, cols. 1 & 2.] : : 

The obiect of a deed was to establish a family fund 
for the maintenance of all the members of the family 
of the four brcthers by throwing in self-acquired 
and ancestral properties belonging to them, lt was 
also slated that to other properties which belonged 
or would belung in future to any of the brothers 
as his separate property, none of the other brothers 
or their heirs will be able to lay any claim on the 
ground that he or they was or were joint in mess. 
Tt was further declared that there were no debts 
due from them and so the object of establishing 
the Zamily fund was not to defeat any debt, A 
significant sentence then followed “in consequence, we 
expect that any other person Or we brothers or any: 
one of our family shall not at any time do any- 
thing contrary to the terms of the deed.” “If any 
surplus remains after defraying the said expenses 
(meaning family expenses which have to be mada 
out of the income of the family fund), the, same- 
will be kept in deposit in the family fund in tne 
hands of the manager and with that money the 
manager willbe competent to purchase any immoy- 
able property or Government promissory note or 
any profitable permanent property and the same 
shall be purchased inthe name of the then manager, 
of the family fund on mentioning him as such and 
the property thus purchased shall be included in 
the family fund property : , ; 

Held, (i) that no trust was intended in the sense 
that the brothers, by divesting themselves ‘of their 
ownership in the properties created a legal title 
in the manager or anybody else, constituting him 
a trustee either expressly or by implication. “What 
had been created was undoubtedly a trust in the 
sense that the properbies which constituted the 
family fund had been declared to be available for 
the use of persons other than the owners thereof 
and in a prescribed manner. But thea such trust 
not being a public charitable trust but only a 
private trust was amenable to the rule against 
perpetuities. And it is well settled that what can- 
not be done directly cannot also be done indirectly 
by the intervention ofa trust; Lp. 967, col. 1.) 

(ii) that the disposition of . the corpus of the 
properties that had been made by the deed offended 
the rule against perpetuities. The creation of an 
interest in the surplus in the members of the 
family was the creation cf a future remote interest 
and the direction to purchass properties to be 
thrown into the family fund and to partake of the 
character of the properties originally constituting 
it also offended against the rule. Jatendromohan, 
Tagore V. Ganendromohan Tagore (2), Krishna 
Ramani v. Annanda Krishna (3), Rajendra Dutt 
+. Sham Chand Matter (4, and Sookhamoy Chandra 
Das v. Manohari Dasi (5), relied on. Lp. 967, col. 


that so,long as the perce of the deed, 

reve the contracting parties, chose to remain 
eae by its terms, the deed remained in force. 
But the deed was certainly inoperative as against. 


on 
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persons who were not parties to it [p 968, col 


(iv) that the manager who was to keep the 
corpus intact and spend the income in a particular 
way as laid down by them could not be regarded 
as holding the properties in any way adversely to 
the individual sharers. [ibid] 

(2) that the joint family lost its character of a 
Hindu joint family as understood in Hindu Law, 
by reason of the termscf the deed itself; andthe 
properties were in no sense allowed to be blended 
with any joint family properties but were formed 
into a joint stock, the creature of the contract 
between the parties, And when that contract 
ceased to be in force, the properties regained 
their criginal character even though in the mean- 
time they did not have that character by reason 
of the use they were put to under the con- 
tract. [ibid.] 


lù Appeals against ‘the decrees of the Subh- 
ordinate Judge, Second Court, 24-Perganas 
(at Alipore), dated August 4, 1930. 

Dr. Basak, Mesrss. Sitaram Banerjee, 
Nanda Gopal Banerjee, S. N. Banerjee, 
C. C. Biswas, Hemendra Chandra Sen, and 
Surendra Nath Bose (Sr), for the Appel- 
lants. 

Messrs. S. N. Banerjee, C. C. Biswas; 
Hemendra Chandra Sen, Surendra Nath 
Basu (Sr.), Prokash Chandra Bhose, 
Phanindra Kumar Sanyal Dr. Basak, 
Messrs. Sitaram Banerjee, Nanda Gopal 
Banerjee, Prokash Chandra Bhose and 
Phanindra Kumar Sanyal, for the Respond- 
ents. 


In F. A. No. 220 of 1930 

Judgment.—The plaintiff's busband 
Charu Chander Mitter and all the defend- 
ants in the suit, out of which this appeal 
has arisen, are lineal descendants of one 
Guru Charan Mitra. A pedigree setting 
out their re!ationship is given in the 
paint (paper book page 54). The suit was 
instituted on March 7, 1928, with regard 
to certain items of properties specified in 
three schedules to the plaint, Schedules 
Ka, Kha andGa. It was alleged in the 
plaint that in 1880 the four sons of Guru 
Charen Mitter, viz, Ishan, Girish, Harish 
and Mahendra, ‘each of whom had acquired 
various properties, executed a deed whereby 
they purported to make certain arrange- 
ments for the enjoyment end management 
of the properties. 
dispositions cf the properties and of their 
jncome as provided for in the deed were 
void end of no effect. It was prayed that 
the deed be ceccnstrued and so declared 
and that the properties in the schedule 
as also other properties that may be 
discovered be partitioned, the plaintiff's 
shares therein being declared. There 
was also a prayer for accounts. In the 
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alternative and in the event of the deed 
being found to be valid it was prayed 
that the defendant No.1 be removed from 
his office as manager under the deed on 
the ground of misfeasance and malfeasance 
and a scheme of management be framed. 

The Subordinate Judge has made a 
preliminary decree for partition and has 
overruled the claim for accounts. Some 
of the defendants, namely, the representa- 
tives of the branches of Girish, Harish and 
Mahendra, have then preferred this appeal. 
The plaintif end the other members of 
Ishan's branch are the respondents 
therein. 

The genealogy, at the date of the trial 
of the suit in the Court below, had under- 
gone drastic changes; defendant No. 1 
had died leaving heirs who. are now some 
of the respondents in the appeal; and 
defendant No. 4 Khokalal had also died 
leaving an infant Maniklal. Since then there 
have been other deaths, namely of defend- 
ants Nos. 2, 3 and 7. 

The decree for partition has been made 
on the finding that the deed could only bind 
the contracting parties, and it was void- 
able at the instance of the plaintiff. Thè 
finding has been challenged on behalf of the 
appellants. 

The deed is in three parts: the first part 
consists of two paragraphs; the second part 
contains eleven clauses; andthe third part 
consists of two schedules Ka and Kha, 
included in the latter of which 
are certain Government promissory 
notes which sre separately described 
in the bedy of tke document as constitut- 
ing schedule Ga. In the first paragraph 
of the first part it is set out that the 
object of the deed is to establish a Family 
Fund for the maintenance of all the 
members of the family of the four brothers, 
and that Ishən was making over his self- 
acquired properties in schedule Ka and 
all the four brothers were making over 


their ancestral properties in schedule 
Kha and the Government promissory 
notes standing in their names in 


schedule Ga for the maintenance of all 
the members of the family of the four 
brothers. In this part it is also stated 
that to other properties which belonged 
or would belong in future to any of the 
brothers as his separate property none of 
the other brothers or their heirs will be 
able to lay any claim on the ground that 
he or they wes or were joint in megs. 
In para. 2 it is stated that certain 
rules were being framed for the properties: 
4 
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constituting the family fund, and it was 
declared that the brothers and their heirs 
would observe those rules; and it was further 
declared ihat there were no debts due from 
them and so the object of establishing the 
Family Fund was not to defeat any debt. 
A significant sentence then follows: 

“In cons3quenc3, we expact that any other person 
or we brothers or any one of our family shall not 
at any time do anything cmtrary to the terms of 
the deed”. 

Of the. 1! rules which follow it would 
be sufficient to note the following: Rule 1 
which provides for residencs in some of 
the properties, lays down that out of the 
income of tLe other properties the family 
should be maintained, and prohibits 
transfer by way of gift or sale. Rules 


2to 10 contemplate the appintment of a. 


Manager and lay down detailed instruc- 
tions for his guidance, and also his powers, 
duties and liabilities. Of r. 11 the follow- 
ing extract may be reproduced:— 

“Tf any surplus remains after defraying the said 
expenses (meaning family expenses which have 
to be məde out otf the incoms of the 
Family Fund) the same will be kept in 
deposit in the Family Fund in the hands tof the 
Manager and with that money the Manager will 
be competent to purchass any immovable property 
or Government promissory note or any profitable 
permanent property and the same shall be 


purchased in the name of the then Manager of the ` 


Family Fund on mentioning him as such and the 
property thus purchased shall be included in the 
Family Fund property.” 

It is clear to us from the terms of the 
deed that no trust was intended in the 
sense that the brothers, by divesting 
themselves of their ownership in the 
properties, created a legal title in the 
Manager or anybody else, constituting 
‘him a trustee either expressly or by implica- 
tion. What bas been created is undoubtedly 
a trust in the sense that the properties 
which constitute the Family Fund have 
been declared to be available for the use 
of persons other than the owners thereof 

“and in a prescribed manner. But then 
such trust not being a public charitable 
trust but only a private trust is amenable 
to the rule against perpetuities. And it 
is well settled that what cannot be done 
directly cannot also be done indirectly 
by the intervention of a trust. It is well- 
known that perpetuity may arise in two 


ways: first by taking away from the owner - 


the power toalienate property; and secondly 

the création of future remote interests. 
The fcrmer gives rise to the rule forbidding 

restraints on alienation, which strictly 
speaking is the rule against perpetuities; 
and the latter gives rise to the rule 
a 6 
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against remoleness, which is also miscalled 
rule against perpetuities. Of course, as, 
observed by Phear, J. in the. case of 
Radha Nath Mukherji v. Taruknath 
Mukherjee (1), any one member of a 
Hindu joint family and, therefore, all 
might, for sufficient consideration, bind 
themselves to forego their rights for a 
specified time and for a definite purpose 
by acontract which could be enforced 
against them personelly. But as also 
observed by -the learned Judge in the 
same case, , 

“I need hardly say that it is not competent - for- 
the owners of property in this country by any 
arrangement made in their own discretion to alter 
the ordinary incidents of the property which they 
possess, for instance, in this particular case, to 
say that the joint property shall remain the joint 
property of the joint family in _ perpetutity but 
shall not possess the incident which the law of 
the country attaches to property in such condition, 
namely that every independent parcener is entitled 
at any time to have his share divided off from the 
Test”. 5 : 

There is nothing inherently wrong ‘or: 
objectionable in a contract between persons 
tying up properiies for a limited time 
for a definite purpose or for the sake of: 
convenience. But it is against public policy 
that property should be settled on special 
trast for an indefinite period, so as to 
prevent it being freely dealt with. “And 
it is plain that the disposition of the 
corpus of the properties that has been 
made by the deed offends the first branch 
of the rule against perpetuities 10 which 
reference has been made above, again 
the creation of an interest in the surplus: 
in the members of the family is the 
creation of a future remote interest and 
the direction to purchase properties to be 
thrown into the Family Fund and to partake 
of the character of the properties originally 
constituting it also ofend against. both- 
the branches of the rule. The object 
was to settle the properties in trust for 
the maintenance of the members of the. 
family born and to be born; tocreate a- 
perpetuity as regards the properties con- 
stituting the Family Fund and to limit 
for an indefinite period the enjoyment of 
the profils thereof. This could not be done 
by gift; and what could not be done by.’ 
gift could not be done by the interven- 
tion of a trust: Jotendromohan Tagore v. 
Ganendromohan Tagore (2), Krishna kamani 
y. Annada Krishna (3), Rajendra Dati v, 


(1)5 0 W N. 296, 5 . 

2) 9 BL R 377, 18 WR 359; IA Sup, Vol. 47; 2» 
Suther 692; 3 Sar. 82. i f 

(3) 4 BLROOZ3L ` 
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Sham Chand Mitter (A, Sookhomoy 
Chandra Das v. Manohari Dasi (5). 

So long as the executants of the deed, 
who were the contracting parties, chose 
to remain bound by its terms, the deed 
remained in “force. But the deed is 
certainly inoperative as against persons 
who were not parties to it, and the plaint- 
iff, therefore, can challenge its validity 
and ask for parlition of the shares which 
she has in the properties. 

Another point has been taken on behalf 
of the appellants, namely, the point as to 
limitation, it being urged on the authority 
of thé decision of the Judicial Oommittee 
in the case of Vasudeva Padhi v. Maguni 
Devan (6), that the properties having been 
treated for a sufficient length of time as 
joint family properties, whatever rights 
the parties individually had in them had 
been extinguished, the possession of the 
joint family having been adverse to the 
separate estate. The distinction between 
that case ond the present one is this that 
in that case the character of the posses- 
sion of the joint family was such that it 
was adverse to that of the individual 
sharers, whereas in the present case the 
Manager who was to keep the corpus 
intact and spend the income in a particular 
way as laid down by them could not be 
regarded as holding the properties in any 
way adversely to the individual sharers. 
` Nextly a question has been raised on 
behalf of the appellants as regards the 
share which the plaintiff claims in proper- 
ties Ka, it being said that as Ishan allowed 
the said properties to be thrown into the 
ecmmon stock, he intended that they should 
be blended with and partake of the character 
of joint family properties. In our opinion 
no such position has been made out. Here 
the joint family lost its character of a 
Hindu joint family as understood in Hindu 
Law, by reason of ihe terms of the deed 
itself; and the properties were in no sense 
allowed to be blended with any joint 
family properties but were formed into 
a joint stock, the creature of the contr..ct 
between the porties. And when that 
contract ceases to be in force, the proper- 
ties regain their originel characler even 
though in the meantime they did not heve 
that character by reason of the use they 
were put to under the contract. The 
learned Judge, in our opinion, was right 


9 6 © 108. 
55 12 TA 103; 11 C 684; 91nd. Jar, 234; 4 Sar, 
639 (P O). 

(6) 5 O WN 545; 24 M387; 28 IA 81;3 Bom. 
LB 303; 7Sar.819 (PC). 
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in holding thet the plaintiff is entitled to 
a one-third share in the Ka properties and 
not a one-twelfth share. 

Lastly, it has been pointed out to us 
that the leaned Judge hes made an 
order in the decree as regards properties 
not in the schedule, no trace of which nor 
any discussion relating to which is to be 
fcund in his judgment. The order runs 
in these words:— 

“It is further ordered that plaintiff is entitled 
to have the properties specified in the said docu- 
ments as also the accretions and additions and 
rents, issues and profits and income therein or 


thereout arising, partitioned and allotted to her in 
severalty"’. j 


The complaint is perfectly well-founded. 
One cannot make out what the word ‘said’ 
in this passage means; nor is. anything 
stated.there as to what the plaintiff's share 
in these properties or in any of them 
should be. There is not a word to be 
found about them in the judgment of the 
learned Judge. From time to time peti- . 
tions were put in giving a list of such 
properties, but there was no incorpora- 
tion of the properties into any of the 
schedules to the plaint. There were counter- 
applications filed on behalf of some of. 
the defendants, some objecting to the 
inclusion of the properties in this suit at 
the stage at which the case had arrived, ' 
others setting out facts which would bear. 
on the question of the propriety of parti- 
tion as well as the extent of the shares. 
No issues appear to have been framed 
as regards the properties and yet the 
order aforesaid has been made in the 
decree, without even specifying what the 
properties are and what share should be - 
given. It is quite true that at no time | 
during the proceedings in the Court below 
did the plaintiff claim any specific share’. 
in these properties, and all that she did 
was to remain content by asserting that 
these properties should be brought intc 
ihe suit and partitioned. The explanation 
for not fspecifying any share kin the claim 
may be this thas until the properties are 
known and a proper enquiry held, it was 
not pessible for her to state definitely 
whet shere she wes entitled to. 

In these circumstances, all we can do 
is to ho'd that the case as regards these ` 
properties has not been tried at all. While, 
therefore, we affirm the rest of the decree, 
we set aside the portion of the decree 
referred to above and send back the case 
to the Court below so that this part of 
the case may be re-opened and a préper ` 


decision arrived as regards the number and * 
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nature of the properties as also the ques- 
tion of the plaintiffs share therein. The 
question involved, in our opinion, is not 
a mere question of lew which we can 
decide here. kok 
The appeal is allowed to the extent 
indicated above. Hach party will bear 
his or their own costs in the appeal. 
In F. A. No. 291 of 1930. 


This appeal has not been pressed. It . 


is accordingly dismiesed. No order as to 
costs. 
“Appe al No. 220 of 1930 partly allowed. 
D. Appeal No. 291 of 1930 dismissed. 





LAHORE HIGH COURT. 
Criminal Appeal No. 558 of 1935 
July 11, 1935 

Monroz AND Ranei LAL, JJ. 
INDAR PAL—-Accussp—APPELLANT 
versus 
EMPEROR—OprrosITe PARTY. 

‘Criminal Procedure Code (Act V of 1898), s. 339 
—Certificate under-—-Persons competent to grant— 
Forfeiture of pardon—Certificate under s. 339, if 
should give porticulars of forfeiture—Approver in 
Police custody but not threatened—Statement, ad- 
missibility—Hvidence Act (I of 1872), s. 24—~Evi- 
dence—Presumption in favour of official acts—In- 
vestigation Officer not acting in straightforward 
manner—Presumption, .if destroyed--Charge—Hssen- 
tials—Identification—Use of Policemen at parade, 
if proper. 

Phe person who is authorized to grant a certi- 
ficate under s. 339, Criminal Procedure Code, is 
the Public Prosecutor who conducted the case in 
which the pardon was granted and he need not 
necessarily occupy the position of Public Presecu- 
tor on the date on which he grants the certifi- 
cate. [p. 970, col, 1] 

The certificate granted under s, 339 cannot be 
said to be defective because it does not mention 
the particulars in regard to which the pardon was 
alleged to have been forfeited. Section 339, Grimi- 
nal Procedure Oode, does not require that any 
such particulars shall be given in the certifi- 
cate, [p. 970, col. 2.] 

The principle that it is onJy when an approver's 
disclosure is extorted as the result cf undue duress, 

“Such as threats or violence, that s. 94, Evidence 
Act, is applicable and the statement must be ruled 
out of evidence, does not apply where the Court is 
not satisfied that in spite of being in Police 
custody, which was subsequently held to be illegal, 
the approver was either subjected or threatened to 
be subjected to any such ill-treatment as would 

make the statement inadmissible under s. 24, 

Evidence Act, Ram Nath v, Emperor (1), referred 
to. [p. 974, col. 2.] 

It 1s one of the elementary principles of Crimi- 
nal Law that an accused person must know what 
the precise accusation against him is, before he is 
called upon to enter on his defence. [p. 970, col. 1] 

The presumption in favour of official acts being 
properly done is destroyed when it has been estab- 
lished that the Investigating Officers have not acted 
in a straightforward manner and have clearly made 
falsé statements in pt [p. 971, col. 2.] / 
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There is no objection to the use of Policemen 

for autoan aca if proper precautions 
dopted. -[p. 973, col. 1. 

POE. A. ale an order of the Additional 

Sessions Judge, Lahore, dated April 12, 

1935. 

Messrs. Sham Lal and Faqir Chand 
Mithal, for the Appellant. 

Mr. Jawala Parshad, for the Respon- 
dent. 

Monroe, J.—Indar Pal, appellant in 
this case, was an approver in what is 
known as the Second Lahore Conspiracy 
case, which was tried by a Special Tri- 
bunal appointed under Act IV of 1930. 
After the conclusion of that case, he was 
sent up for trial because the Public Pro- 
secutor certified under s. 339, Criminal 
Procedure Code, that: 

“He had by wilfully concealing facts concerning 
some of the accused, namely Jahangiri Lal, Rup 
Chand, Gulab Singh, Amrik tingh, Kundan Lal, 
son of Behari Lal, Bhim Sen, Gokal Ghand, Hari 
Ram, Krishnan Gopal, Jai Parkash, Dianat Rai, 
Dharam Vir and Kundan Lal, son of Rallia Ram, 
and also by giving false evidence, not complied 
with the condition on which the tender of pardon 
was made to him.” 

He was charged with various offences 
and he did not deny having committed 
any of themexcept one at Sheikhupura, 
His chief plea was that he had complied 
with the condition on which pardon was 
granted to him. The trial Court held 
that he had not complied with that con- 
dition and convicted him on all the charges 
detailed in the charge sheet printed as 
Sch. B to the judgment (page 28, Vol. 4). 
He has been sentenced to death on a 
charge under ss. 302-109, Indian Penal 
Code, to transportation for life on various 
other charges and to transportation for 
20 years under s. 4 (b), Act VI of 1908, 
these sentences to run concurrently. He 
has appealed through his brother Dina 
Nath end the appeal has been argued 
before us by Mr. Sham lal, who was 
appointed by the Crown on his behalf. 
The case is also before us for confirma- 
tion of the sentence of death. Mr. Sham 
Lal raised two technicel objections at the 
outset. The first was that Rai Bahadur 
Pandit Jawala Parshad, who granted the 
certificate mentioned above under s. 339, 
Criminal Procedure Code, on December 13, 
1933, was not Public Prosecutor on that 
date and the certificate was, therefore, 
invalid. The official Civil List, however, 
shows that Rai Bahadur. Pandit Jawala 
Parshad did occupy the office of Public Pro- 
secutor of Lahore on that date. 

The presumption of correctness attaching 
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to the entry in the Civil List has not 
been rebutted. Moreover, we are inclined 
to think that the person who is authorized 
to grant a certificate under s. 339, Crimi- 
nal Procedure Code, is the Public Pro- 
secutor, who conducted the case in which 
the pardon was granted and he need not 
necessarily occupy the position of Public 
Prosecutor on the date on which he.grants 
the certificate. It is beyond question that 
Rai Bahadur Pandit Jawala Parshad was 
appointed Publis Prosecutor for the purpose 
of conducting the Second Lahore Con- 
spiracy case. This objection has, therefore, 
no force. The second objection is that the 
certificate was defective because it did 
not specify the matters which Indar Pal 
had concealed, or the points on which he 
had given false evidence. Ib was also 
pointed out that the request of ihe ac- 
cused for this specification was complied 
with neither before the Committing Magis- 
trate nor before the Sessions Judge. On 
these grounds it was contended that the 
accused had been gravely prejudiced in 
his defence. The record shows that the 
learned Sessions Judge called upon the 
Public Prosecutor 

“to give as vividly and categorically as possible 
in his opening address his ground for holding that 
the pardon has been forfeited.” 


It was noted that “this course should 
and will satisfy the defence and meets 
the ends of justice.” The Public Prose- 
cutor did specify in his opening address 
certain matters on which the prosecution 
telied for establishing that the pardon 
had been forfeited, but he was not able 
to say before us that he had specified all 
those matters which have been referred 
to by the learned Sessions Judge in his 
judgment. It is somewhat surprising that 
the Court did not insist on such a specifica- 
tion being made in writing. If this had 
been done, the trial could possibly have 
been considerably shortened and attention 
could have been concentrated on a few 
. important incidents. We agres with the 
contention of the defence that it is one of 
the elementary principles of Criminal Law 
that an accused person must know what 
the precise accusation against him is, before 
he is called upon to enter on his defence. 
In this case, Indar Pal’s statement which 
is the basis of his prosecution lasted for 
five and a half months and covers 337 
printed pages. The incidents referred to 
therein are almost innumerable and vary 
considerably in importance. The prosecu- 
tion could easily have picked out a few 
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important incidents in regdrd to which . 
Indar Pal was believed to have given false 
evidence or concealed essential particulars. 
The task of the prosecution as well as the 
defence could then ‘perhaps have heen | 
very much sMuplifed. Thé questicn which ` 
now arises is whether Indar Pal has 
actually been prejudiced in his defence. 
His slatement shows that he has tried to 
give his explanation in regard to a great 
many of the incidents relied on by the 
prosecution. His attention was also directed 
to these incidents by his .cross-examina- 
tion when he appeared as a witness.: It 
cannot, therefore, be said that he was in 
any way -hampered in his defence, though 
he might have felt a certain amount. of 
embarrassment on account of the lack of 
precision in tle prosecution case. Ac- 
cording to the certificate granted by the 
Public Prosecutor, the case for the pro- 
secution was that Indar Pal had tried to 
shield some of the accused in the Second 
Lahore Conspiracy case. In order to 
establish this charge, it is perhaps more 
or less necessary to consider the effect of 
his statement as a whole. The Public 


. Prosecutor has supplied us with a state- 


ment showing the particulars in which 
Indar Pal is said to have departed from 
the truth and to which his attention was - 
called during the trial. We would confine 
our attention ony to these particulars and 
this procedure will, in our opinion, meet 
the ends of justice. 

The certificate cannot be said to be 
defective because it does not mention 
the particulars in regard to which the 
pardon was alleged to have been forfeited. 
Section 339, Criminal Procedure Code, does 
not require that any such particulars shall 
be given in the certificate. We now pro- 
ceed to consider the merits of the case. 
Indar Pal was arrested on August 26, 
1930. -He admittedly made certain dis- 
closures from August 23, 1930 onwards. ~ 
According to the prosecution, he made a 
continuous statement from August 28, to 
September 2, 1930; it was recorded by 
Sayed Ahmad Shah, Deputy Superinten-' 
dent of Police, and Malik Barkhurdar Khan, 
Sub-Inspector, in turns: it was concluded 
on September 2, 1930, and was sent at once 
to. the Superintendent, Police, Political, and 
remained with him till it was produced 
at the trial. This statement is said to be 
Ex. P-E.W. Indar Pal accepted the 
tender of pardon made to him on Octo- 
ber 25, 1930, and was produced before 
Mi. Hassan . Mahmood, s. g Magistrate, ` 
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on October 937, 1930. On the same day 
Mr. Mahmood commenced recording his 
statement and finished it on November 8, 
1930. According to the record the state- 
ment was read over to Indar Pal on Novem- 
ber 10, and was admitted by him to be 
correct and he then signed it and dated 
il. 

The contention of the defence is that 
Ex. P-E. W. was not written at the dic- 
tation of Indar Pal from August 28, 
to September 2, as alleged by 
the prosecution, but was compiled long 
afterwards ənd contained not only the 
information supplied by Indar Pal, but 
many other facis which the prosecution 
desired after investigation to put into the 
mouth of Indar Pal. It is further alleged 
that Indar Pal was under such fear of the 
Police that he repeated the contents of 
-Ex. P-E W. before the Magistrate with 
the help of Malik Barkhurdar Khan who 
was always there to prompt him. It is 
also urged that Indar Pal knew that he 
would remain in Police custody even after 
he had made his statement before Mr. 
Mahmood and could not, therefore, afford 
to offend the Police. in any way. 
He appeared asa witness at the trial on 
January 9, 1931, and for four days made 
his statement in harmony with his state- 


ment before Mr: Mahmood. On January 13, - 


1931, he represented to Court that he 
should be removed from Police custody 
because he had reached the stage when 
he would have to depart from his state- 
ment before Mr. Mahmood, if he was to 
tell the truth. His prayer was refused, 
but still from that day onwards he resiled 
from his previous statement in several 
important particulars. He was subsequently 
removed from Police custody under the 
orders of the High Court. His contention 
now is that the statement made by him 
before the Court is true in every detail 
<™nd is in accordance with his original 


statement to the Police which is being 
suppressed. 
It is much to be deplored ihat this 


case has become so complicated and has 
assumed such enormous proportions owing 
to the utterly untenable positions taken 
by the Investigating Police Officers when 
they appeared in Court as witnesses. It 
has been established by incontrovertible 
evidence, internal as well as external, 
that Ex. P-E. W. was not the statement 
of Indar Pal recorded from August 28, 
to September 2, 1930. The original state- 
ment, if it was recorded in the form of 
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a narrative at al, must have undergone 
numerous changes from time to time be- 
fore it assumed the shape of Ex. P-E. W. 
There are excellent reasons in support of 
this conclusion, but it is not necessary 
to state them here. The learned Sessions 
Judge himself declined to accept the state- 
ments of the Police Officers that Ex. P-E. 
W. was the original statement made by 
Indar Pal from August 28 to September 2, 
1930. He also held that corrections and 
alterations were made in the original 
statement from time to time, though the 
precise date on which it assumed its final 
shape could not be ascertained. The 
learned Fublic Prosecutor was not able to 
challenge ihe correctness of this findlng, 
though he urged that the additions and 
alterations were made with the consent 
of Indar Pal. We are not prepared to 
consider this explanation when the Police 
Officers concerned do not admit that any 
additions end alterations were made after 
September 2, 1930. It has been rightly 
urged that the presumption in favour of 
official acts being properly done has been 
destroyed because it has been established 
that the Investigating Officers have not 
acted in a straightforward manner and 
have clearly made false statements in 
Court. It is, however, unnecessary for us 
to record a clear finding as to whether 
Ex. P-E. W. is or is not a true record 
of the final statement of Indar Pal made 
voluntarily before the Police. It can be 
used only for the purpose of arriving at 
a conclusion as to whether ihe subsequent 
statement before Mr. Mahmood could be 
believed or not. The accusation against 
the accused is that he had resiled from 
his statement before Mr. Mahmood. The 
question for determination, therefore, is 
whether that statement was afree and 


‘voluntary one, and how far we can act 


on it. On behalf of the defence it is 
contended that Mr. Mahmood was under 
the thumb of the Police’ and that the 
statement recorded by him is more or less 
a ‘mechanical reproduction’ of Ex. P-E. W. 
We shall now proceed to consider the 
points urged by the Counsel in support 
of the contention : . 

1. It is alleged that the Magistrate re- 
wrote a whole sheet and substituted it for 
the original in order to correct the mistakes 
made by Indar Pal as tothe date and the 
proceedings pof a political meeting. There 
is clear evidence to show that the mis- 
takes were discovered on October 30, 1930, 
while the statement containing the mistakes 
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was recorded on October 27. The correc- 
tion of the magisterial statement required 
a corresponding correction in the Police 
statement and we find that the sheet 
containing the correction in the Police 
statement is in the handwriting of Malik 
` Barkhurdar Khan, while the previous 
and the subsequent sheets are in the hand- 
writing of Sayed Ahmad Shah. The sheet 
in question begins and ends with anfinish- 
ed sentences, thereby indicating that it 
was a copy and not the original. The shect 
inthe magisterial statement containing 
the corrections has in one place an addition 
on the margin of matter which would exact- 
ly cover one line. It is urged that this 
line was omitted when copying. This omis- 
sion was natural and arose because this 
line and the line above ended with the same 
words. The correct date of the meeting 
mentioned above is, April 8, 1928, while the 
wrong date given was December 16, 1928. 
Indar Pal was at that stage stating the 
events which took place in December 1928 
and not in April 1928. The likelihood there- 
fore is thathe gave thedate of the meet- 
ing as December 16, 1928. We also find 
that amarginal abstract made by Niaz 
Ahmad Khan, Deputy Superintendent,Police, 
en Ex. D-E O., which. is a copy of the 
Police statement of Indar Pal, shows the 
date of the meeting to be December 16, 
1928. All these facts taken together raise 
a very strong suspicion in our minds that 
the sheet in question was re-written by the 
Magistrate. We are prepared to believe 
that this substitution was made with Indar 
Pal's consent, but the emphatic denial of the 
Magistrate on this point throws a great 
doubt i in our minds on this fairness as 


a Magistrate and his veraciiy «as a wit- 
ness. 
2. Itis admitted that the Magisfrate 


made over the completed statement of Indar 
Pal tothe Police in contravention of the 
clear provisions of s. 164, Criminal Proce- 
dure Code. According to the defence, 
each day's record was made over to the 
Police. Itis alleged that the slatement 
recorded on October 27, 1930, was not 
brought by the Police on the following day 
and the Magistrate therefore had to con- 
tinue the statement on afresh sheet. This 
is the only occasion on which the unfinish- 
ed statement was continued on the follow- 
ing day on afresh sheet. The Magistrate 
was unable to give any explanation in re- 
gard to this matter, Considering that he 
did not consider that it was wrong to deli- 
ver the completed statement .to “the Police 


INDAR PAL T. EMPEROR (LAH.) 


16210 


we are inclined to believe that he made over 
each day's record ‘to the Police. His denial 
on this point is much to be deplored because 
it affects his testimony on more important 
matters. 

3. According to the defence the state- 
ment of Indar Pal was not read over to him 
as noted on the record. Mr. Mahmood does 
not say that he read it over at the Fort. Be- 
fore the Tribunal, when his memory was 
fresh, he said very definitely that he had 
not read it over at the Fort. Mirza Ata 
Ullah, Inspector, says that the statement 
could only have been read over at Mr. Mah- 
mood’s house, because the latter stayed at- 
the Fort only for ten minuteson that day 
and the accused wes afterwards sent to his 
house. The Police diary for that day does 
not, however, show that Indar Pal was taken 
to Mr. Mahrnood’s house on that day. Mr. 
Mahmood reported on November 9 to the 
Additional District Magistrate that he was 
suffering from an attack of severe cold and 
was therefore unable to hold an identitica- 
tion parade on the following day. The read- 
ing over of the statement “could not have 
taken less than six hours. It is doubtful - 
whether Mr. Mahmood who was suffering’ 
from a severe cold onthe previous day was - 
well enough to undertake the physical effort 
involved in reading over a statement of that 
length, It is not alleged that the services of a 
subordinate were requisitioned for reading 
over the statement. The deposition of Mr. 
Mehmood in regard to this matter when he 
was under cross-examination is extremely 
unsatisfactory. A great many verbal mis- 
takes were found in the statement and at 
least some of them would have been correct- 
edif the statement had been read over. 
After a careful consideration of all these 
facts, we are constrained to say that we 


are not satisfied that the statement was 
read over to the accused before he sign-- 
ed it. 


4. A comparison of Ex. P-E. W. with the” 
magisterial statement which is marked 
Ex. D shows that the latter is almost in- 
exact harmony with the former. The learn- 
ed Counsel for the accused has cited a 
great many instances to show that names 
of persons and articles are given in the 
same order in both statements and minor 
and unimportant incidents are frequently 


mentioned inthe same sequence. The 
learned Public Prosecutor has also cited 
some instances in which names are not 


mentioned in the same order in both state- 

ments. He has also referred to certain un- 

important fects which appear in Ex. P-di, - 
|| 
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W.and not if Es. D-A end vice versa. Ib 
is admitted that Malik Barkhurdar Khan 
was present throughout while the stalement 
was being recorded. Mr. Mahmood is not 
in a position to deny that Malik Barkhur- 
dar Khan always had Inda® Pals Police 
statement with him. Indar Pal says that 
hehad been told to learn the contents of 
Ex. P-E. W. by heart and that he had 
done so. Itis undeniable that Indar Pal 
hasa good memory. Weare, therefore, not 
prepared to hold that Hx, D-A is a ‘meche- 
nical’ reproduction of Ex. P-B. W. as 
alleged by the defence, though there is 
little doubt that the later statement close- 
ly follows the former even in unimportant 
details. 

5, ‘Kharaiti Ram wasone of the appro- 
vers inthe Second Conspiracy Case. His 
statement was recorded, by Mr. Mahmood 
in English, while the Reader of the Court 
recorded in Urdu. The English statement 
is averbalim translation of the statement 
of Khairati Ram before the Police. The Urdu 


statement recorded by the Reader 
is not an exact copyof the Police 
statement, but the changes are mere- 
ly nominal. Both statements cover 292 


pages in print and every incident is men- 
tioned in exactly the same order. 
Ram is said to be oa dull-witted person 
and.could not be expected to repeat like 
a parrot what he had stated before- the 
Police. Mehr Ali Mohammad, Sub-Inspector, 
says thet he gave the Police statement of 
Kharaiti Ram to the Magistrate. The letter 
deniesit. Under these circumstances, the 
magisterial statement cannot be said to be 
an independent statement of Khairati Ram. 
This matter is not relevant in this case, ex- 
cept in so far as if goes to show that im- 


plicit confidence could not be placed in the 


proceedings of the Magistrate. 
6. Itis alleged that the Magistrate made 
wen alteration in the statement of Saran Das, 
approver, by adding the words ‘adam’ and 
‘the’ in order to make it agree with that of 
Indar Pal on a certain point. The record 
shows that Saran Das was then relating an 
‘incident which occurred in his presence. 
The additions were made in order to show 
‘that he was absent, though the context was 
left unaltered. The Magistrate says that 
he made the alteration either when the 
statement was being recorded or when it 
was read over. We are inclined to accept 
this explanation in view of the fact that the’ 
position of Saran Das and Indar Pal has 
throughout been that Saran Das wasnot pre- 
seat at the erent: It is possible that the 
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Kharaiti Policemen were often made use of. 
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he first recorded his slatement on this point. 
end did not take the trouble of making the 
correction properly. 


7. The Magistrate conducicd a great 


meny identification parades. He admits 
that he wrongly cerlitied on each cceasion 


that he had himself taken precaulions to 
see that the proceedings were in every way 
fair to the accused, though asa matter of 
fact he had left everything in the hands of 
the Police. We find ihat it was only on 
one occasion that alist of the outsiders who 
were mixed with the accused wes prepared. 
Subsequently even this formality was dis- 
pensed with. The list mentioned above in- 
eludes six men who bore the names of 
Policemen then stationed in the Fort. Itis 
difficult to believe that they were not 
Policemen, but happened to have the same 
names. Itis in evidence thaton one oces- 
sion one Girdhari Lal, son of Faqir Chand, 
Brahman, of Gujranwala, was actually 
identified as aculprit by one ofthe wit- 
nesses. It is admitted that a person ans- 
wering to thet description was a Police- 
man employed inthe Fort at that time. 
These facts fully support the oral evidence 
that in forming identification parades, 
There 
is no objection to the use of 
Policemen, for this purpose, if proper 
precautions. were - adopted. But . the 


“most deplorable feature of the matter is that 


ihe officers responsible for conducting the 
parades have emphatically denied this fact. 
It is admitted that the objections raised by 
the accused at the time of identification 
were never noted, andif a wrong person 
was identified, the note simply showed that 
the witness had failed to identify the pro- 
per person. Certain specific instances were 
cited to show that the proceedings at these 
parades were not always above board. It is 
not necessary to consider these instances, 
because no general conclusion could be 
based on them. The learned Sessions 
Judge obseived as follows in regard to this 
matter: 

“I concede that the Magistrates did not rise to 
the height of the occasion. They might not 
have possessed either the means or inclinations 
to make all the requisite arrangements for these 
numerous parades themselves, but they should not 
have been content with performing their daty ina 
mechanical and perfunctory manner. It would have 
been much better if the responsibility for the righte- 
ousness of thege parades had. been left entirely to 
Police Officers of rank. Their own sense of honouz 
and weight of responsibility could then be trusted to 
perform their duty in an honourable way. When a 
Magistrate is invited tp supervise a proceeding end 
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he acts ina complaéent and pussilanimous manner, 
the result is anything but satisfactory. An un- 
scrupulous Police Officer then easily tries to outwit 
the accused person andthe Magistrate and feels the 
satisfaction of having done so. For deceiving one’s 
own self an officer should be more utterly depreved and 
unconscientious.” 


This is strong condemnation of the part. 


played by Magistrates in these proceedings, 
but we agree with the learned Judge that no 
sweeping conclusion can be recorded an the 
merits of the identification parades general- 
ly. It is, however, clear that the evidence in 
regard to the identification of accused 
persons during the investigation has to be 
scrutinized with special care. 


8 On September 30, 1930, 21 persons 
were called to identify Indar Pal. The 
Police prepared a list of these persons. The 
last name on the list is “Pir Bakhsh, 
Lasuriwale well, Lahore.” It is admitted 
that Pir Bakhsh was è witness to an incident 
at the Bhed Kuttanwala well and that the 
Police Officer who prepared the list was 
under the wrong impression that Pir Bakhsh 
had witnessed an incident at the Lasuri- 
wala well. Pir Bakhsh appeared as ‘a wit- 
ness and stated that he had nothing to do 
with the Lasuriwala well and had stated 
before the Magistrate that he had seen the 
accused at the Bhed Kuttanwala well, Still 
we find in the memo prepared by the Magis- 
trate at the time of the identification the 
following entry: 

' “Pir Bakhsh identified the accused as the person 
seen by him on the Lasuriwala well near the Ravi 
river, 

The inference is that the Magistrate did 
not attend to what the witness said, but 
made his memo in conformity with the list 
supplied to him by the Police. All these 
facts taken together detract a great deal 
from the value of Ex. D-A asa free and 
independent statement of Indar Pal. On 
behalf of the defence, ib is contended that 
the statement is altogether inadmissible 
because Indar Pal was at that time in Police 
custody which was subsequently held to be 
illegal and was threatened with all kinds of 
torture if he did not repeat the statement 
which had been prepared for him by the 
Police. Section 24, Evidence Act, on which 


reliance has been placed runs as follows: 

“A confession made. by an accused person is 
irrelevant in a criminal proceeding, ifthe making of 
the confession appears to the Court to have been 
caused by any inducement, threat, or promise, having 
reference tothe charge against the accused person, 
proceeding from a person in authority and sufficient, 
in the opinion of the Court, to give the accused 
person grounds which would appear to him reason- 
able for supposing that by making it he would gain 
any advantage or avoid any evil of a temporal 
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nats in reference to the proceedings against 
umn, 

In the case of an approver there is .no 
doubt that his statement is made under an 
inducement and a promise. Section 339 (2), 
Criminal Progedure Code, therefore, enacts 
that the statement made by a person who 
has accepted the tender of pardon may be 
given in evidence against him at his trial: 
The learned Counsel contends that if a 
statement is obtained from an approver 
under threats, it cannot be admitted in 
evidence under s.339 (2), Criminal Proce- 
dure Code. Reliance was placed in this’ 
connection on Ram Nath v. Emperor (1), 
in which it has been held that it is only 
when an approver’s disclosure is extorted as 
the result of undue duress, such as threats 
or violence, that s. 24, Evidence Act, is 
applicable and the statement must be ruled 
out of evidence. This ruling has no appli- 
cation to the facts of this case, because we 
are not satisfied that in spite of being in 
Police custody, which was subsequently held 
to be illegal, Indar Pal was either subjected 
or threatened to be subjected to any such 
ill-treatment as would make the statement 
inadmissible under s. 24, Evidence Act. 
Apart from Indar Pal's own statement, there 
is no evidence to show that he wasin any 
way ill-treated by the Police. We cannot, 
therefore, exclude lis. D-A from considera- 
tion. At the same time, the atmosphere in 
which it was obtained and recorded makes 
it unsafe for us to act on it unless it is 
corroborated from other sources in important 
particulars. We cannot, therefore, hold 
that Indar Pal has forfeited his pardon 
merely because he had resiled in certain 
particulars from his statement before Mr. 
Mahmood. 

We shall now proceed to consider the 
important incidents regarding which Indar 
Pal is said to have given false evidence 
or concealed facts within his knowledge 
in order to help some of his friends who- 
were on their trial. It is beyond dispute 
that he was a party to a conspiracy for 
causing simultaneous bomb explosicns at 
Gujranwele, Lyallpur, Sheikhupura, Lahore, 
‘Amritsar and Rawalpindi, on the mern- 
ing of June 19, 1930. The plan was that a 
double set of bombs should be placed in 
a house in each of these places, that 
one of the bombs should be exploded by 
lighting a candle and the other and a 
more deadly one, should be deposited in 
a box and should be so designed es to 

(1) 9 Lah. 608; 108 Ind. Cas. 514; A IR 1938 Lah’ 
320; 29 Cr. L J 413; 29 P L R 165. s 
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explode as sopn as tke box was lifted. 
This explosion was meant to kill or injure 
Police Officers who would visit the spot 
on hearing of ihe first explosion. In pur- 
suance of this conspiracy an explosion 
took place at Gujranwala ang caused the 
death of Ahmad Din, Head Constable, 
- and injuries to several other Police Officers. 
The statement of Indar Pal in regard to 
this incident in Ex. D-A is as follows: 
- “I asked Gulab Singh to take Amrik Singh with 
him that very day, explain the process to him 
and leave him at Gujranwala for lighting a wax 
candle. I further asked him to take from the baithek 
the bomb set which was received back from Lyallpur. 
T also gave him a few copies taken from Jahangiri Lal 
for distribution in Gujranwala. I also gave him Rs, 10 
to meat his travelling expenses .. . Gulab Singh 
went to my house at about 9a. mM, on the June 18. 
He told me that he had fitted the bomb at Gujran- 
wala and left Amrik Singh there to light the 
wax candle. He further told me that he had made 
arrangements for the action in a room in the serai 
and that they had given Ram Singh and Lachhman 
Singh as their names tc the munshi of the serai.” 
‘This incident was altogether omitted 
in the statement given by Indar Pal be- 
fore the Tribunal. The only witness pro- 
duced by tke prosecution in regard to 
this incident is one Lakhmi Das, who is 
the keeper of the inn in which the explo- 
sion occurred. He stated that a room had 
been taken on June 17, 1930, by two 
Sikh brothers who gave their names as 
Ram. Singh and Lachhman Singh and 
that the explosion occurred in the same 
room+on June 19, 1930. This statement 
is supported by entries: in his register 
which is regularly kept and, therefore, 
affords strong corroboration of Indar 
Pal’s statement. It is not very material 
that Lakhmi Das failed to identify Gulab 
Singh and Amrik Singh during the investi- 
gation. It is not alleged that there were 
any. other Sikh brothers who were mem- 
bers of the party and who could have gone 
to Gujranwala to arrange for the explosion. 
We are also of opinion that in view of 
Jadar Pal’s position in the party and the 
intimate connection between him and 
Gulab Singh it is most improbable that 
Gulab Singh and Amrik Singh went to 
Gujranwala to arrange for. the explosion 
without the knowledge of Indar Pal. The 
evidence bearing on these poinis will be re- 
merred to hereafter. 

In connection with this incident we have 
Mio note with regret that the Police did 
moot produce before the Court the state- 
per of Lakhmi Das as criginally recorded. 

t is not easy to accept the explanation 
egiven by the Police Officer concerned that 
the original statement was destroyed be- 
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ċsuse some ink was spilt ên it. The 
allegation of the defence is that the 


original statement was destroyed because 
an addition had to be made therein to 
the effect that Lakhmi Das had seen Amrik 
Singh shortly before the explosion 
occurred and was, therefore, in a 
position to identify him clearly. This al- 
legation may or may not be true, but the 
destruction of the original statement 
certainly creates suspicion against the 
proceedings of the Police. We, however, 
consider that the statement of Lakhmi 
Das, in so far as it is supported by 
the entries in his register, together 
with the other circumstances mentioned 
above is a guarantee of the truth of Indar 
Pal’s statement in Ex. D. A. (Their Lord- 
ships then discussed the evidence in con- 
nection with the explosion at Lyallpur, 
Lahore, Sheikupura, Amritsar, Rawalpindi, 
and proceeded). For the reasons stated 
above, we have unhesitatingly come to the 
conclusion that Indar Pal has forfeited hig 


pardon. This being so, his conviction 
on all the charges framed against 
him is correct and was not chal- 


lenged before us. The only question that 
remains for consideration is, whether the 
death sentence passed on him under gs, 302- 
109, Penal Code, for abetting the murder 
committed at Gujranwala should be con- 
firmed or not. 

According ta the learned Counsel for 
the accused the mitigating circumstances 
in the- case are as follows: (1) Indar 
Pal made a full and free disclosure be- 
fore the Police at the very earliest stage 
and thereby secured the conviction of a 
great many members of his party in spite 
of his subsequent retraction. (2) It was 
only human for Indar Pal to be afraid of 
his life at the hands of the revolution- 
aries outside as a result of the disclosures 
made by him. (3) The investigation was 
not carried on in a straightforward man- 
nor and the Investigating officer freely 
told lies in Coart. The Magistrate con- 
cerned was also more or less under the 
thumb of the. Police and did not hesitate 
to commit irregularities at their instance, 
and then to come and tell lies in Court. 
(4) The atmosphere prevailing round the 
accused encouraged him to try and see if 
he could retain his pardon and also avert 
the danger from the revolutionaries out- 
side by making out that he had tried to 
shield his comrades as far as possible. 
(5) He has been in jail since August 26, 
1930, and he was made aware as soon ag 
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he began to -Yesile from his magisterial 
statement, viz. in January 1931, that he 
would be tried for the offences committed 
by him. (6) In the previous case Gulab 
Singh and Roop Chand, who were pro- 
minent members of the party and were 
held to be aware of the whole scheme of 
June 19, 1930, were not sentenced to death 
but only to transportation for life. | 

On the other hand the learned Public 
Prosecutor has urged that Indar Pal was 
the leader of the party which planned 
such diabolical crimes and, therefore, de- 
served the extreme penally of the law. 
We may not be inclined to agree with 
the learned defence Counsel that each 
point mentioned by him is a mitigating 
circumstance in the case, but we certainly 
think that taken together they affect the 
question of sentence. We are particularly 
impressed by the point mentioned by the 
Counsel in the forefront of his argument, 
namely, that the accused not only dis- 
closed all the information in his possession 
about the activities of his party, but in- 
dicated all the evidence which could be 
obtained in support of his statement. It 
does not appear that the Police discovered 
anything which was not contained in the 
statement of Indar Pal. If the irregulari- 
ties mentioned above had not. been com- 
mitted during the investigation, the trial 
would have been a short and a simple 
one and Indar Pal might not have found 
it possible to resile from his statement. 
Tt is true that Inder Pal held a very im- 
portant position -in his party, but tha 
brain that contrived the explosions of 
June 19, 1930 was that of Hans Raj, and 
the latter also took an active part in the 
preparation of the materials required for 
that purpose. It was he who was the 
chief actor in connection with the out- 
rage on the Viceregal train on Decem- 
ber 23, 1929. We are, ‘therefore, not in- 
clined to agree with the learned Public 
Prosecutor that Indar Pal must be chosen 
for the severest sentence possible. After 
carefully weighing all the circumstances 
we consider that a sentence of transporta- 
tion for life would meet the ends of justice 
in this case. We, therefore, eccept the 
appeal and alter the sentence under s, 302- 
109, Penal Code, accordingly. The remain- 
ing sentences will stand unaltered, but 
they will all run concurrently, | 

In the end,we desire to emphasize that 
the original trial and this trial have be- 
come so complicated and have been prolong- 
ed so inordinately merely because the Police 
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did not wish to place a true picture of 
the investigation as it proceeded, before 
the Court. But in fairness to the Police 
and the Magistrates concerned, we feel 
bound to record that it has not been shown 
that there was any deliberate attempt to 
introduce any falsehood into the case or 
to implicate any innocent person. The 
desire to suppress all discrepancies and 
inaccuracies apparently sprang from over- 
zeal, but it has led to disastrous conse- 
quences. It has been most painful for 
us to record that responsible officers have 
committed perjury in Court in order to 
maintain the untenable positions they had 
taken up. We trust that the lessons to 
be learnt from this triel will be taken to 
heart and Police Officers who have at all 
times to perform a difficult task will never 
again disgrace their force and cause such 
a waste of public time and money asin 
this case. 

We cinnot close this judgment without 
expressing our gratitude to the learned 
Counsel on both sides for the great as- 
sistance they have given us in this com- 
plicated case. They have shown complete: 
mastery of details and the case has been 
Presented on both sides with fairness and 
accuracy. Their ability and industry have 
shortened the hearing and have helped us 
greatly in arriving at our conclusions. 

Ni Sentence reduced. . 
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Youna, O. J., ADDISON AND MONROE, JJ. 
Musammat NIAMAT—CONVICT—ÅPPELLANT 
, versus 


EMPEROR—Oprosits Parry 

Criminal trial—Sessions trial+Hvidence—Crimim 
nal Procedure Code (Act V of 1898), ss. 208 (D), 
208 (3), 209, 211, 213, 216, 217, 219, 286, 540—~ 
General effect of-——Hvidence not produced in trying 
Court, if can be produced in Sessions Court—Witness 
not examined in trying Court, if can be bound 
down to appear and give evidence in Sessions Court— 
Summary of evidence proposed to be given in Sessions 
Court should be given to Court and accused before 
commencement of Sessions trial. h 

The general effect of a consideration of ss. 208 
(1), (3), 209, 210, 211, 213, 216, 217, 219, 283 and 
510 of the Code of Criminal Procedure is that the 
prosecution is at liberty to examine witnesses in 
the Sessions Court which it has not produced in 
the Court ofthe Committing Magistrate, but only 
those witnesses so examined in the Committing 
Magistrate's Court can be bound down to sattend 
in the Sessions Court. The prosecution in fhe 
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Sessions Court, if the witnesses ate not examined 
in the Court of the Committing Magistrate, has to 
depend: upon such witnesses being willing to give 
evidence without being bound down to appear, or 
upon being able to persuade the Court to act under 
s. 540and summon such a witness, But in accord- 
ance with the practice of the English Courts, a 
summary of the evidence propose@ to be called 
should be given to the Sessions Court andthe ac- 
cused before the trial, ifa witness has not been 
ealled in the Committing Magistrate’s Court. There 
is no provision in the Criminal Procedure Code, 
making this course compulsory, but in fairness to 
the accused, it should be followed Khan Moham- 
mad v Queen-Empress (2), Emperor v. Jhabwala (3), 
Nur Khan v. Emperor (4) and Bhat v. Emperor 
0, Td où, Sher Bahadur v. Emperor (1), over- 
ru i : 

Cr. A. from an order of the. Sessions 
Judge, Shahpur, dated July 25, 1936. 
Messrs. B. R. Puri and Zahur-ud-Din 

Nagashbandi, for the Appellant. 

Mr. Ram Lal, for the Crown. 

Judgment—Musammat Niamat and 
Mohammad were charged with the murder 
of one Allah Ditta in the Court of the 
learned Sessions Judge of Sargcdha. The 
learned. Sessions Judge found both the ac- 
cused guilty, sentenced Musammat Niamat 
to death and Mohammad to transportation 
for life. Both the convicts appeal and we 
have also to consider the question of con- 
firmation of the death sentence on the fe- 
male appellant. 


The prosecution alleges that Musammat ` 


Niamat and Mohammad were lovers end 
that they conspired together and murdered 
the husband of the female appellant, 
Allah Ditta, by administering arsenic to 
him. 4 


At the hearing of the .appeal before e 
Bench of this Court Counsel for the accus- 
ed raised an important preliminary point, 
namely, that the expert evidence relating 
toa thumb-mark of the appellant Moham- 
mad on the register of a vendor of arsenic 
was inadmissible in evidence in that this 
evidence had not been produced in the 
Committing Magistrate’s Court. The Bench 
of this Court, in view of conflicting. deci- 
sions in this and in other High Courts, 
referred the whole case to a Full Bench. 

We will consider first the point of law 
raised. This question has been considered 
bya Bench of this Court in Sher Bahadur 
v. Emperor (1). That Bench decided. that 
evidence in order to be admissible in the 
Sessions Court must be produced in the 
Committing Magistrate's Court. On the 
other hand, a Division Bench of this Court in 
~ (1) 15 Lah. 331; 152 Ind. Cas. 673; AIR 1934 Lah 
667, 36 Cr. L J 169; (1931) Cr. Cas, 99; 7 R L 313; 36 
PLR 469, : 4 ; 
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Khan Mohammad v. Queen-Empress (2), one 
of the Judges being Sir Meredyth Plowden, 
held that it was not necessary to produce 
all the evidence in the Committing Magist- 
rate’s Court and that evidence not so 
produced was admissible at the hearing in 
the Sessions Court. Emperor v. Jhabwala 
18), the well-known Meerut Conspiracy case, 
was heard by a Bench of the Allahabad 
High Court of which one of us was a 
member. That Bench held, in agreement 
with the decision in Khan Mohammad v. 
Queen-Eimp~ess (2), that evidence not pro- 
duced in the Committing Magistrate's Court 
was admissible in the Sessions Court. The 
following authorities also decided this point 
oflawin the same way asin Emperor v. 
Jhabweala (3) and Khan Muhammad v. Queen- 
Empress (2): Nur Khan v. Emperor, 120 tnd. 
jas. 520 (4) and Bhat v. Emperor, 184 Ind: 
Cas. 1230 (5). We have not been referred to 
any authority agreeing with the decision 
in Sher Bahadur v. Emperor (1). The 
balance of authority, therefore, appears to 
be in favour of the proposition that the 
evidence in the Sessions Court is not con- 
fined to evidence produced in the Com- 
mitiing Magistrate's Court. 
_ The question of the relevancy of evi- 
dence is dealt within s. 5, Evidence Act; 
which is as follows : 

“ Evidence may be given in any suit for prov- 
ing of the existence or non-existence of every 
fact in issue and of such other facts as are 


hereinafter declared to be relevant, and of no 
others.” 


It would appear, therefore, to be clear 
that an objection to relevant evidence being 
admissible in any trial must depend upon, 
the existence of some special law prohi- 
biting such evidence to be used. It will, 
therefore, be upon Counsel for the ap: 
pellants in this case to show conclusively 
that the evidence objected to is pro- 
hibited by law frem being produced 
in the Sessions Court. 

Connsel for the appellants has referred 
us to Chap. XVIII, Criminal Procedure Cade, 
The relevant sections are se, 208 (1) and (3), 
209, 210, 211, 216, 217 and 219. Sections 540, 
291 and 286 have also to be examined. 
Chapter XVIII, deals with the procedure in 
committal proceedings before the Committ- 
ing Magistrate. 

(2) 1 P R 1889 Cr. 

(3) 55 A 1040; 145 Ind. Cas. 481; A I R1933 All, 


690; (1933) Cr. Cas, 1202; 34 Gr. L J 967; (1933) A 
R 
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(4) 120 Ind. Cas 520; A I R 1930 Sind 99; (1930) 
Or. Cas 282; 31 Cr. L J 117; 24 SL R96; Ind. Rul. 
(1930) Sind 24 * i 

(5) 134 Ind. Cas. 1280; A IR 1931 Bom, 517; (1931) 
Or, Cas, 949; 33 Cr. L J 68; 33 Bom, LR 1192, °” 


978 
Section 208 (1) and (3) provides : 

“() The Magistrate shall, when the accused appears 
or is brought before him, proceed to hear the com 
plaint (if any), and take in manner hereinafter 
provided all such evidence as may be produced in 
support of the prosecution or on behalf of the 


accused, or as maybe called for by the Magis- 
trate, 


(3) If the complainant or officer conducting the 
‘prosecution, or the accused, applies to the Magis- 
trate to issue process to compel the attendance of 
any witness, or the production of any document or 
thing, ths Magistrate shall issue such process, 
unless, for reasons to be recorded, he deems it un- 
necessary to do so.” 


The important words in s. 208 (1), are : 

“The Magistrate shall............... take in manner 
hereinafter provided all such evidence as may be 
produced in support of the prosecution or on behalf 


of the accused, or as may be’ called forby the 
Magistrate.” 


The plain wording of this sub-section 
clearly cannot be taken in support of the 
proposition argued by Counsel. It is in the 
discretion of the prosecution’ to call such 
evidence as it wishes. There is nothing 
here toindicate that all the evidence on 
which the prosecution proposes to rely in 
the Sessions Court must be called. Sub- 
s. (3), provides the method for vompelling 
the attendance- of witnessesin the Com- 
mitting Magistrates Court, that is, sub- 
s. (1) provides for evidence from willing wit- 
nessestand sub-s. (3) from unwilling wit- 
nesses. A consideration of sub-s. (3) appears 
to show clearly that itis unnecessary to 
produce all the evidence in the Court of 
the Committing Magistrate. The Magistrate 
may be asked to issue process to compel 
the attendance of a witness in his Court, 
‘but only if he deems it necessary to do so, 
e.g. the Magistrate may consider that the 
prosecution has established a prima facie 
case anditis unnecessary to call further 
evidence. It is clear that some of the 
evidence which a Magistrate thinke to be 
‘unnecessary in his Court may he necessary 
and relevant evidence. If the contention 
of Counsel for the appellants is correct, the 
mere fact that the Magistrate thought such 
evidence unnezessary for his Court would 
bar the prcduction of this evidence in the 
Sessions Court. Sub-s. (3), clearly con- 
templates no such result. There is noth- 
ingin s. 208 (1) or (3) which at any rate 
makes the production of all evidence ne- 
cessary in the Magistrate's Court. 

Section 209, is as follows :— 

“(1) When the evidence referred to in s. 208, sub-sg, 
(4) and (3) has been taken and he has (if neces- 

. gary) examined the accused for the purpose of 
| enabling him to explain any circumstances appear- 

ing in the evidence against him, such Magistrate 
shall, if he finds that there are not sufficient grounds 
for committing the accused person for trial, record 
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his reasons and discharge him, „unless it appears 
to the Magistrate that such person should be tried 
before himself or some other Magistrate, in which 
case he shall proceed accordingly. : 

(2) Nothing in this section shall be deemed to 
prevent a Magistrate from discharging the accused 
ut any previous stage of the case if, for reasons to 
be recorded by@such Magistrate, he considers the 
charge to be groundless,” 


This section is only important as show- 
ing thatthe evidence recorded is the evi- 
dence alluded to in s. 208 (1) and (38). 

Section 210, gives power tothe Magist- 
rate “upon such evidence being taken” and 
on his being satisfied that there are suffi- 
cient grounds for committing the accused 
for trial, to frame acharge. “Such evi- 
dence” refers bavk to the evidence indi- 
cated in s.208(1) and (3). So far then 
there is nothing in any of these sections 
indicating a positive rule of law that all 
evidence must be produced in the Commit- 
ting Magistrate's Court. 

Section 21], which is as follows, is relied 
upon by the learned Counsel as indicating 
that the accused is bound by the list of 
witnesses which he is required to give after 
the charge is framed and that, therefore, the 
prosecution should be similarly bound :— 

“(1) The accused sball be required at once to give 
in, orally or in writing, a list of the persons (if 


any) whom he wishes to be summoned to give 
evidence on his trial. i 

(2) The Magistrate may, in his discretion, allow 
the accused to give inany further list of witnesses 
at the subsequent time ; and where the accused is 
committed for trial before the High Court, nothing 
in this section shall be deemed to preclude the 
accused from giving, at any time before his trial, 
to the Clerk of tho Crown a further list of the 
persons whom he wishes to be summoned to give 
evidence on such trial.” 


This contention in our opinion, is wholly 
untenable. The purpose ofs. 21], is mere- 
ly that the executive authorities should be 
able to ecmpel the’ attendance of such 
witnesses as the accused wished 10 
be summoned in order that when the 
trial of the case comes on in the Sessions 
Court the case may be heard from day 
to day and no time should be wasted. 
That the section does not bear the con- 
struction contended for by learned Counsel 
is clear from sub-s. (2) which gives ihe 
Magistrate authority to take any further 
list of witnesses subsequently at any 
time. 

That the accused is not confined to 
witnesses indicated in any list is clear 
from consideration of s. 291 which enacts 
that the accused shall be allowed to 
examine any witness in the Sessions 
Court not previously named by him if 
such witness isin attendance. Sectiohs 21] 
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and 291, read “together, clearly show that 
if the accused hes willing witnesses at the 
Sessions Court he can be allowed to pro- 
duce them, but if he requires the Court 
to issue process for compelling attendance, 
he is confined to those witn®sses whose 
names he has previously included in his 
list of witnesses. 

Section 213 provides for committal of 
the accused for trial. There is nothing 
in this section dealing with the point 
under consideration. 

Section 216 clearly shows that it is 
unnecessary for the accused at any rate 
to produce all his witnesses before the 
Magistrate, but it has no real bearing upon 
the point before us: 


The section is : 

“When the accused has given in any list of wit- 
nesses under s, 211 and has been committed for 
trial, the Magistrate shall summon such of the 
witnesses included in the list, as have not appeared 
Moefore himself, to appear before the Court to which 
Khe accused has been committed.” 


Section 217 (1) deals with the procedure 
Wor binding down witnesses who appear 
«before the Committing Magistrate in order 
Khat they should appear in the Court of 
Session. The words ‘‘ whose attendance 
Mefore the Court of Session or High Court 
6 necessary and who appear before the 
Magistrate” are important. These words 
ndicate that only those witnesses who 
appear before the Magistrate can be bound 
lown to appear before the Sessions Court. 
t also, in our opinion, clearly shows that 
witnesses who do not appear before the 
«Jagistrate can appear before the Court of 

jession, the only disadvantage to the pro- 
ecution being that they cannot be bound 
‘own. so to appear. 

Section 219, deals with the power of 
Me Committing Magistrate to examine 
«upplementary witnesses after the commit- 

ient and before the commencement of the 
«ial, and bind them over to give evidence 
a the Sessions Court : 

It is: 

(1) “The Committing Magistrate or, in the absence 

"such Magistrate, any other Magistrate empower- 
WK by or under s. 208, may, if he thinks fit, sum- 

on and examine supplementary witnesses alter the 

mmitment and before the commencement of the 
mial, and bind them over in manner hereinbefore 
ovided to appear and give evidences. 
429) Such examination shall, if possible, be taken 
the presence of the accused and, where ths 
agistrate is not a Presidency Magistrate, a copy 


the evidence of such witnesses shall be given to the 
cused free of cost.” 


Sub-section (2) is important as it in- 
«cates that such examination shall, if 
sikle, be taken in the presence of the 
: 1 ; 
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accused. The examination can, therefore, 
it is clear be taken when the accused is 
not present. The words in 8. 219 (1) 
“may, if he thinks fil, summon and ex- 
amine supplementary witnesses show that 
if the contention of Counsel. for the ap- 
pellants is correct, the Magistrate would 
have complete power to bar evidence being 
called in the Sessions Court as he might 
not think fit to summon and examine 
such supplementary witnesses. 

These are all the relevant sections of 
Chap. XVII. We have _invited Counsel 
to refer us to anything in any of these 
sections which establishes | the point for 
which he contends. He is unable to 
point to any provision of law in any of 
these sections which expressly prohibits 
the calling of evidence in the Sessions 
Court which has not beea produced in the 


. Court of the Committing Magistrate. On 


the other hand, we are of opinion that a 
general consideration of all the sections 
clearly indicates lhat the law contemplates 
the calling of evidence in the Sessions 
Court which has not been produced before 
the Committing Magistrate. | , 

The trial in the Court of Sessions 18 
dealt with in Chap. XXIII. Section 286 
is as follows : : 

(1) “When the jurors or assessors have been chosen 
the prosecutor shall open his case by reading from 
the Indian Penal Code or other law the description of 
the offence charged, and stating shortly by what evi- 
dence he expects to prove the guilt of the acoused. 
(2) The prosecutor shall then examine his wit- 
nesses. , 

This section in no way restricts the 
power of the prosecution with regard to 
witnesses to be called. Indeed ins. 286 (1) 
the prosecutor has to state by what evi- 
dence he expects to prove the guilt of the 
accused. If the evidence before the Court 
was confined to the evidence called before 
the Magistrate, it- would be wholly 
unnecessary for the prosecuior to make 
any opening in the cise as to the evi- 
dence he proposed to call. TE there was a 
restriction intended by law to be placed 
upon the prosecution such as is contended 
for, thisis the place where we would ex- 
pec it to appear. Section 286 (2) also 
clearly places no restriction upon Counsel l 
for the prosecution. T'he words are “shall 
examine his witnesses,” nob ‘shall examine 
such witnesses 28 were called, in the Court 
of the Committing Magistrate. | 

Section 289 (1) does not either in any way 
indicate a limitation as to the witnesses to 
be called. Section 291 is wholly irrele- 
vant. Section 540 of the Code gives the 


QRO” 

Gourt” powet to: call 
witness in attendance. This does not 
limit'the right of the Court to call only 
such evidence as has-been called in the 
Qourt of the Committing Magistrate. This 
clause indicates, therefore, that the Court, 
at:any rete, has a right to call a witness 
in favour of the prosecution 
has not been examined in ths Court of the 
Committing Magistrate. The theory of 
Counsel for the defence is that the inten- 
tion of Chap: XVIII is that no witness can be 
called in the Sessions Courte who has not 
been examined in the Court of the Commit- 
ting Magistrate. This section, at any rate, 
clearly shows that this is not so. 

The general effect: 
consideration of these sections of the Code 
of Criminal Procedure is that the prosecu- 
tion is at liberty to examine witnesses in 
the Sessions Court whichit has not 
produced inthe Court of ‘the Committing 


and examine any 


Magistrate, but that only those witnesses 50: 


examined in ihe Commilting Magistrate’s 
Court can be bound down to atiend in the 
Sessions Court. The” prosecution in the 
Sessions Court, if the witnesses are not 
examined in the Court of the Committing 
Magistrate, ‘has to depend upon such wit- 
nesses being willing to give evidence with- 
out’ being bound down to appear, or upon 
being able to persuade the Court to act 
under s. 540 and summon such a witness. 
It has been argued by Counsel for the ap- 
pellants that it would be unfair to the accus- 
ed .not to examine all witnesses in the Com- 
mitting Magistrate’s Court, 
has really: nothing todo with the point of 
law which we are discussing, but we point 
out that the chalan gives a list of witnesses 
relied upon by the Crown and also indicates 
the effect of the evidence to be called. 
Counsel further referred usio s. 347 of 
the Code as this section was 
in Emperor v. Jhabwala (3). We agree with 
Counsel’s view.that this section has no 
relevance to the point under discussion. It 
merely refers the Magistrate to the sections 
we have already considered in Chap. XXVIII. 
We think that in accordance with the practice 
of the English Courts, a summary of the 
evidence proposed to be-called should be 
given to the Sessions Court and the accused 
before trial, if a witness hes not been 
called in the Committing Magistrate's Cout. 
Thereis no provision in the Criminal Proce- 
dure Code making this course compulsory, 
but we think that, in fairness to the accus- 
ed, it should be followed. We answer the 


point of law referred: to ug as follows ; That ` 
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the prosecution is not debarred from pro- 
ducing in the Sessions Court evidence 
which has not been produced in the Com- 
mitting Magistrate's Court. 

With regyd to the merits it has not beer 
disputed by Counsel for the defence that 
Musammat Niamat and Mohammad were 
lovers and, therefore, they had a strong 
motive to murder ihe husband of Musammat 
Niamat. It has been conclusively proved 
that Mohammad, on February 23, 1935, pur- 
chased two tolas of arsenic from Nazir Hus- 
sain who identified Mohammad. Exhibit 
P. A. which is the poison register of 
Nazir Hussain, also establishes that Moham- 
mad purchased the arsenic under a false. 
name. His thumb-print upon the register 
has been proved. lt is clear that if the 
arsenichad been purchased for any proper 
purpose, it would have been unnecessary to 
give a false name. On March 12, it is’ al- 
leged that the arsenic was administered. 


t is an undoubted fact that on 
the 13th Alla Ditlta died. He was 
buried, but s a result of the First 


Information Report filed by one Punan 
Khan, who admitted that he was an enemy 
of Mohammad, the body was disinterred and 
the viscera of the deceased was sent for ex- 
amination to the Chemical Examiner 
together wilh the chadar ‘which he 
was wearing. Arsenic was discovered in 
every organ examined by the Chemical 
Examiner and ‘also upon the chadar. On 
the 15th Musammat Niamat, it is alleged, 
confessed to an Honorary Magistrate and a 
Zaildar that she had administered arsenic 
at the instance of Mohammad. She took 
the Honorary Magistrate and the Zatldar 
to her house and produced te them a packet 
containing 7 mashas of white arsenic anc 
also a mortar and pestle which had beer 
found by the Chemical Examiner to have 
white arsenic «dherent to them. On the 
16th Mahommad is elleged to have can 
fessed tothe Honorary Magistrate and the 
4aildar, that is on the fisi day he was ar 
rested. He also produced a packet con 
taining 9 mashas of arsenic frcm his house. 
We are satished that the evidence of the 
Zaildar andthe Honorary Magistrate i: 
true and can be relied upon. Mohammac 
also pointed out the shop of Nazir Hussair 
from which he had purchased the arsenic 
Out of two toles bought on February 28 
there. remains only, ‘therefore, 16 masha: 
of arsenic. This would appear to show tha 
8 mashes hadbeen used. This, combinec 
with the fact that arsenic was discoverec 
in every organ of the body ‘of the deteas 
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ed, in the dried excreta and vomit, and in 
the unused churi, which was discovered at 
the instance of the woman herself, indicates 
cyclusively that very much more than a 
fatel dose of arsenic must have been ad- 
ministered. 

“It is, therefore, proved Pa doubt that 
a strong motive existed for both these ac- 
cused to murder Allah Ditta. The purchase 
of arsenic by Mohammad under a false name 


has been proved. Apart from the confessions. 


there was clearly opportunity to administer 
this arsenic and it has been proved beyond 
doubt that Allah Ditta died of arsenic 
poisoning. In addition we have the confes- 
sions of both the accused which we believe 
to be voluntary. On thisevidence the Court 
below wes clearly justified in recording a 
verdict of guilty. 

| On the question of the death sentence 
imposed upon Musammat Niamat, we are 
of opinion that we are entitled to set it 
aside and sentence her instead to transporla- 
tion for life. Musammat Niamat is a kamin: 
her lover Mohammad was a mem ber of the 
proprietary body of the village and she 
would clearly be under his influence. On 
this ground, therefore, we consider the al- 
.teratién in sentence justified. Further 
Mohammad has been sentenced only to 
transportation for life although he clearly 
took a leading part in the murder and it 
would be wholly illogical to sentence the 
weaker accused, who + was clearly under the 
influence of Mohammad, to death. Itis diff- 
cult to understand why Mohammad was not 
sentenced to death. The learned Judge 
himself in his order says “the action of the 
accused was cold-blooded and brutal and 
they both deserve the maximum penalty 
provided by law.” It seems curious, in 
view cf this observation, which is wholly 
justified, that the learned Judge proceeded 
to sentence Mohammad to iransportation 
for life. 

* Except, therefore, for the alteration of 
the sentence passed upon Musammat Niamat 
we dismiss both the appeals. 

- D, Appeals dismissed. 
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Settlement of land for planting orchard ' and: 
settlement of land upon which. orchard already. 
exists--Distinction between, af any. 

There ig no distinction between taking settles 
ment of land for the purpose of planting an orchard, 
which may be held to be cultivation, and taking 
settlement of a land upon which an orchard already 
exists: in other words, taking settlement for gather~ 
ing all the fruit from an existing orchard. 


O.A, from the appellate decrees of the 
Additional Sub-Judge, Hazaribagh, dated 
January 19, 1932. 

l The Government Pleader, for the Appel- 
ant. 

Messrs. L. K. Chowdhury and Rama: 
nandan Pd., for the Respondents. 

Wort, J.—The appellant in these cases 
is the plaintif who resumed certain lana 
over which a mukarrari lease had been 
granted for the lives of two persons in 
the year 1865. The villages, us I have 
said, were resumed on the death of the 
latter of the two persons for whose lives 
the lease had been granted and. the plain- 
tif in this action sought to recover pos- 
session of certain holdings in respect ‘of 
which, according to the “defendants, they 
(the defendants) had - oecupancy rights. 
There are two appeals before us, one re- 
lating to suit No. 90 end the other to 
suit No. 91: With regard to suit No. 90, 
the land in dispute consisted of one 
plot 1'16 acres in area. Suit No. 91 re- 
ferred to six plots of land, in area 15 
acres, at a jama of Rs. 7-8-0. Those 15 
acres consisted of three plots of orchard 
and three plots on which there were tanks. 
The learned Judge in the Court below 
has confirmed the decision of ihe trial 
Court, holding on the terms E patta 


‘relating to land in suit No. , that it 
was for agricultural a “and as 
regards the “land in suit No. 91, he has 


affirmed the decision of the trial Court on 
the basis that crops were in fact grown 
in this land. 

It is the contention of Mr. Bias who 
appears on behalf of the appellant that 
the settlement of the defendants on the 
plots in question was not for purposes of 
cultivation and that, therefore, the defen- 
dants did not acquire occupancy rights. 
Under s. 6, Chota Nagpur Tenancy Act, 
raiyat means primarily a person who 
has acquired a right to hold lend for the 
purpose of cultivating it by himself or by 
members of his family, or by hired servants 
or with the aid of partners; and the explana- 
tion of that section is: 

“Where a tenant of land has the right to bring 


it under cultivation, he shall be deemed to have 
acquired a right to -hold -it- for the - purpose of 
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cultivation, notwithstanding that he uses it for the 
purpose of gathering the produce of it or of graz- 
ing cattle on it.” 


As [ understand the argument of Mr. 
Sinha, he contends, relying ona decision 
of the Calcutta. High Court, that there 
is a difference between taking settlement 


of land for the purpose of planting en. 


orchard, which he admits may be held 
to be cultivation, and taking settlement 
of a land upon which an orchard already 
‘exists : in other words, taking settlement 
for gathering all the fruit from an exist- 


ing orchard. In my judgment there can. 


be no such distinction. But in any event 
in this case it seems to me that, so far 
as the appeal relating to suit No. 90 is 
concerned, the matter is disposed of by 
the decision of the learned Judge in the 
Court below, who states that the terms 
of the patia relating to this plot are 
clearly for agricultura] purposes. ‘Ihe patta 
is not before this Court and we are not 
called upon to construe its terms and, in 
its absence, we must rely upon the deci- 
sion of the Judge in the Court below, 
that the settlement of this land wes for 
the purposes of cultivation. The matter, 
therefore, comes within the explanation 
under s. 6, Chota Nagpur Tenancy Act. 
The appeal relating to suit No. 91, in- 
volving an area of 15 acres in six plots, 
is also disposed of for similar reasons. 
In this case the learned Judge accepting 
the evidence of the witnesses for the 
defendant holds that the defendant is 
carrying on cultivation, in the plots the 
subject-matter of the settlement. The fact 
that a portion of the lend is occupied 
by tanks makes no material difference in the 
matter. 


Both the appeals, in my opinion, are 
disposed of by the findings of ihe Judge 
in the Court below. The defendants have 


occupancy rights and, therefore, come 
within the exception of s. 14, Chota 
Nagpur Tenancy Act. In the circum- 


stances, 1 would hold that both the ten- 
ants are holding for the purpcses of cul- 
tivation and consequently they have by 
the settlement in the circumstances ob- 
tained occupancy rights and cannot be 
ejected by the plaintiff. Both-appeals fail 
and must be.dismissed with costs. 
Rowland, J.—I entirely agree. 
basis of the sait is the claim to annul 
under s. 14, Chota Nagpur Tenancy Act, 
a sub-tenancy created by the -holder ofa 
resumable tenure. Section 14 says that 
such sub-tenancies on the resumption of the 
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tenure shall be deemed tò be annulled 
with certain exceptions. The Courts be- 
low have upheld the right of the defen- 
danis under exception (b) of s. 14, the 
Munsif observing that exception (a) in 
favour of aelease of land ‘whereupon... 
a permanent, garden, plantation, tank 
.... has been made” applies only to cases 
in which this has been done by the sub- 
tenant inducted by the lessee whose tenure 
has been resumed. I do not find any 
such limitation in the words of the section 
and in the terms of the exception; but 
as the plaintiff's suit is concluded by the 
findings of the Courts below on the ap- 
plicability of exception (b), it is not neces- 
sary definitely to decide this point. 
D. Appeal dismissed. 
PRIVY COUNCIL 
Appeal from the Superior Court | 
of the Province of Quebec, District of 
Roberval 
July 15, 1935 
Lorp ATKIN, Lorp TOMLIN, Lorp 
RUSSELL or KILLOWEN, Lorp ALNESS 
AND SIR SIDNEY ROWLATT 
RAOUL TREMBLAY— APPELLANT 
versus 
DUKE-PRICE POWER COMPANY, 
LIMITED—RESPONDENTS 
Appeal—Privy Council—Special leave granted only 
as to point as to area open to compensation—Question 
of quantum not allowed to be discussed—Former 
question depending on latter—Held, appeal would 
atl. ; 
f When a case was heard before their Lordships on 
an application for specjal leave to appeal, their 
Lordships held that they were not prepared to allow 
any question of quantum tobe discussed, and they 
gave leave on the single point of principle as to what 
was the area for which compensation should be 
assessed. Ab thefinal hzaring it appeared that if 
the question of quantum were open, that a wrong 
determination as to the exact title might affect the 
determination with regard to tha whole of the land, 


. when one was io fact assessing compensation upon 


the {voting that part of the land may not have been, 
or was nct, in fact, the appellant's: 

Held, that that was merely a question of quantum 
which was not to be discussed according to the 
o-der in granting leave to appeal, and as there was 
nothing further to be discussed, the appeal would 


fail. 

Messrs. Cyril Radcliffe, K. C. and 
Ronald Smith, for the Appellant. | 

Mr. A. Geoffrion, K.C., for the Respond- 
ents. 

Lord Atkin—Their Lordships do nut 
require to hear any argument from ihe 
respondents because they have come to the 
conclusion that on the point on which 
alone special leave to appeal was given in 
this case the appellant fails. 
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The appeal is brought by the appellant, 
who was the owner of land adjacent to, 
or in the vicinity of, Lake St. John in 
Quebec. He hada rightto compensation 
for the value of certain lang, which the 
respondents, who are a Hyvdro-lleciric 
Power Company, had the right to flood, by 
reason of powers which were given to them 
by statute to raise the level of the Lake 
and its tributaries up to a contour of 17°5 
feet abovethe datum line mentioned in 
the proceedings. The appellant possessed 
land, which he cultivated as a farmer, 
which sloped downwards towards the north 
until it got toa relatively low level, some- 
where below the contour cf10 feet above 
the datum line, and he claimed compen- 
sation for the whole of his land thet had 
heen flooded up tothe 17:5 feet contour, 
end for damageto land above that in 
respect of the diminution of the amenities 
of the land and the facilities for working 
it. 

The case made by the respondents was, 
that they were not obliged to pay com- 
pensation for land which was lower than 
the 15 feet contour, because they said, land 
up to that contour Was, on the proper con- 
struction of the legislation under the law 
of Quebec, part of the Lake, which belong- 
ed to the public domain, in respect of 
which the appellant had got no rights. 

The case came on for the award of com- 
pensaticn eventually before the Court; in 
Quebec, it could have been heard by 
Commissioners, but the appellant pre- 
ferred not to go before them and the 
matter went to the Court. The learned 
Judge who gave judgment was, unfortu- 
nately, not the learned Judge whohad heard 
the evidence, because the learned Judge 
who heard the evidence had died in the 
meantime. Judgment was given some 18 
months or so after the event, but no 
‘criticism has been directed to the deci- 
sion in that respect, and it must be taken 
to be a judgment which was regular and 
valid. 

Now when the case was heard before 
their Lordships on an application for 
special leaye to appeal it appears to have 
been common ground on both sides that 
the learned Judge in fact decided that the 
only land for which the appellant was 
entitled to compensation was his land down 
to the 15 feet contour, and that he had 
awarded compensation for that land. It 
was said he had gone on to award 
compensation for the whole of the land 
claimed by the appellant, but that, it was 
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said, did not bind the appellant, and was 
wrong, and it was said the learned Judgs 
hed made a mistake.’ Tneir Lordships, at 
the hearing of the application, said they 
were not prepared to allow any question 
of quantum to be discussed, and they gave 
leave onthe single point of principle as 
to what was the ares for which compen- 
sation should be ‘assessed. It was said 
that an important point was to be deter- 
mined asto-what in fact was the bed of 
the Lake, for the purposes of delermin- 
ing that which was public domain, and 
that the learned Judge had made a mistake 
in respect of i. Now it turns ont, when 
one has to deal withthe judgment, that 
that was notin fact the way in which the 
learned Judge dealt with the case. It is 
quite true he expressed his opinion that the 
appellant's rights ceased atthe 15 feet con- 
tour, bub what he did in fact do, and the 
only thing which he did in the effective 
part of his judgment, was to deal with. 
the whole of the appellant's claim right 
down to the lowest contour, He deter- 
mined that the amount which the rese 
pondent had tendered and, hed paid into 
Court was sufficient, and generously suffi- 
cient, to meet the whole of the appellant’s 
right to compensation assuming that he 
established a right to compensation for 
the whole of the land which he had put 
forward as his. 

Now it appears to their Lordships that, 
there is nothing further to be discussed. 
No question of quantum is to be determin- 
ed. Itcould have been said with some 
effect, if the question of quantum were 
open, that a wrong determination as to 
the exact title might affect the determina- 


. tion with regard tothe whole of the land, . 


when you are in fact assessing compensa-. 
tion upon the footing that parbof the land- 
may not have been, or was not, in fact, 
the appellant's. That seems to their Lord-. 
ships to be merely a question of quantum. 
When once it is ascertained that the 
learned Judge in fact did estimate the 
value of the whole of the appellant's land as 
claimed, it sppears to their Lordships that 
no question arises at all under the leave 
to appealas granted. In those circum- 
stances their Lordships must come to the 
conclusion that this appeal should be 
dismissed. It is, however, agreed between 
the parties that there is an error in the 
amount of compensation awarded by the 
judgment of the Court below. This 
amount should bə $8302°71, and the judg- 
ment should be corrected accordingly, 
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Their Lordships will humbly advise His 
Majesty accordingly. The appellant must 
pay the costs of the appeal. 

N. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Blake & Redden. 

' Solicitors forthe Respondents:—Messrs. 
Lawrence Jones & Co. 





PATNA HIGH COURT 
Civil Appeal No. 304 of 1935 
January 24, 1936 


Wort, J. 
BHAGWAT SAHA Y—J upemext- 
DeEsToR—APPELLANT 
VETSUS 
RAM SUKRIT RAM—Decruz- 
HoLDER—RESFONDENT 
Limitation—Execution— Step-in-aid — Application 
for transferring decree to another Court— 
Order therein--Whether step-in-aid—Limitation Act 
(TX of 1908), Sch. I, Art, 182 (5)—Whether con- 


templates judicial order on application by decree- 

holder. 

. The application for transferring the decree fror 

one Court to another and the order thereon is in 

fact a step-in-aid of execution and gives a fresh 

eds of limitation under Art. 182 (5), Limitation 
Ct 


. What is clearly contemplated by Art. 182 (5), 
Limitation Act, is that a judicial order is to be 
made on an application by the decree-holder being 
a step-in-aid of execution and in order that an 
application for transfer should benefit the decree- 
holder, it must be in essence in continuation. 
Ramchandra Marwari v. Krishna Lal Marwari (1), 
doubted. 
Ç: A. from the appellate order of the 
District Judge, Shahabad, dated Septem- 
ber 14, 1935. ; 

Mr. D. N. Varma, for the Appellant. 

Mr. K. P. Sukul, for the Respondent. . 

Judgment.—This is an appeal from a 
decision of the District Judge dismissing 
summarily an appeal preferred before him 
which raised a question relating to execu- 
tion. I am surprised that the learned 
Judge so acied having regard to the rather 
important question of law which crose. 
Shorn of all unnecessary details, the decree- 
holder obtained a decree on June 7, 1931, 
and made this application in execution on 


July 5, 1935. It is clearly seen from these 


dates that ihe application in execution 
would be barred but for the contention by 
the decree-holder that en order made cn 
July 8, 1932; was made in aid of execution 
and thus saved limitation under Art. 182, 
cl. (5) of col. 3. Without authority I should 
have very little hesitation in coming to the 
conclusion that the application for trans- 
ferring the decree from one Court to an- 
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other and the order thereon of July 8, 
1932, was not in fact a step-in-aid .of 
execution. But I am met with a decision 
of a Division Bench of this Court in 
Ramchandra Marwari v. Krishna Lal Mave 
wari (1). Th8d occasion to refer to this 
authority, and there came to the conclusion 
that the decision of their Lordships of the 
Privy Council in Banku Behari v. Narain- 
das Duti (2), in effect overruled the deci- 
sion of this Court to which I have referred. 
But it must be noticed that in Gopal 
Tewari v. Ramdhari Pandey (3), although 
coming to the conclusion just stated, it 
was unnecessary to decide the point for the 
reason that the case went off on another 
question. I should have found myself in 
some difficulties had it not been other- 
wise. 

The position is this: thatin Banku Be- 
hart v. Naraindas Dutt (2), their Lord- 
ships of the Privy Council were considering 
Art. 183, Limitation Act, and whether a 
decree had been revived within the mean- 
ing of col. 3 of that Article. Their Lord- 
ships of the Privy Council, in the opinion 
expressed by Lord Phillimore, came to the 
conclusion that an order made on the ori- 
ginal side of the Calcutta High Court 
transmitting the decree or order for execution 
to a Subordinate Court ws a ministerial act 
end therefore could not be considered to 
have revived the decree within the mean- 
ing of the article under consideration. Now, 
I must say that in the decision of my 
own to which reference has been made, I 
was much pressed by the view stated by 
their Lordships of the Privy Council, and 
iL seemed to me that the inevitable con- 
clusion to be derived from that decision 
wes a conclusion contrary to that arrived 
at by this Courtin Ramchandra Marwari v. 
Krishna Lal Marwari (1), to which I have 
referred. But I must not forget thatthe deci- 
sion of their Lordships of the Privy Couneil- 
wes on Art. 183 and not on Art. 182, Limi- 
tation Act, and, therefore, on the funda- 
mental principle upon which the authori- 
ties have to be considered. the decision 
cannot be considered ¿s a decision on the 
Article which I have now under considera- 
tion. I must confess that the case before 
me seems to be a fortiori and for reasons 

U) 3 P L T298; 65 Ind. Cas. 332; AIR 1992 
Pat. 301; 1 Pat, 328. 

(2) 54 I A123; 101 Ind. Cas 24; A IR1927PC 
73; 54 O 500; 62 M LJ 565; (1927)M WN 336; 4 
O W N 474; 31 © W N 589; 29 Bom. LR 850; 38 
M LT $0; 45 CL J 507; 26L W 180(P 0). , 
oa AT R193! Pat, 662; 152 Ind. Sas. 987; 7 RP 


1936 


which I shall in a moment state: but in the 
meentime -I content myself with saying that 
whatever my view may be, and however 
strongly it may be held, I am met with the 
Division Court decision of this Gourt which 
is binding upon me. 

As this case will go further, and I hope 
it will, 1 wish to express my view shortly. 
Tn this case we are considering para. 5 of 
‘col. 3 in Art. 182. Now, Sir Dawson Miller, 
if I may be allowed to say so with res- 
pect, treated the matter (and I should like 
-to say that Ihave often been tempted to 
treat the matter in the same way) that 
‘para. 5 of the Article gave a fresh start 
to the decree-holder from the date on which 
he took some step in aid of execution. 
Now that is contrary to the Article. The 
Article does not speak of an application 
“in ald of execulion but speaks of an order 
made on an application as a step in aid 
‘of execution. Paragraph 5 of the Article 
provides “where the application next here- 
inafter mentioned has been made the date of 
(and then the parenthesis) the final order 
‘passed on an application made in accord- 
ance with law to the proper Court for 
„execution of the decree or order.” 

. What is clearly contemplated by the 
Article is that a judicial order is-to be 
‘made on an application by the decree- 
holder being a step-in-aid of execution: 
in other words, the date from which a 
‘fresh start is given is the date upon 
which the judicial order is made on the 
‘application asa step-in-aid of execution. 
Whether it is to be looked at from that 
point of view, or whether it is to be 
‘looked at as the learned Judges of the 
Allahabad High Court looked at it in 
Khetpal v. Tikam Singh (4), the same con- 
‘clusion in my judgment results. Kara- 
mat Husain, J.and Tudball, J., there con- 
sidered that in order that an application 
‘for transfer should benefit the decree-holder 
it must be in essence in ccntinuation, or 
‘to put it more accurately, an application 
‘for ‘executicn ecennot be considered to be 
in continuation of an application for trans- 
fer. Between the application for transfer 
made in this case on July 8, 1932, and 
the application for ‘execution made on 
July 5, 1935, there was a gap which was 
fatal. There is the authority of the Al- 
lahabed High Ccurt of later date than the 
one to whichI have referred, but in that 
case no reference was made to the case of 
which I Lave made mention. The matter, 
however, as I have said, so far as I am 
*(4) 34 A 396; 14 Ind. Cas, 172; 9A LJ 365, 
|| 
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concerned, is concluded by the decision 
of this Court in Ramchandra Marwari v. 
Krishna Lal Marwari (1), whatever view I 
may hold of the matter. 

Therefore, the only conclusion I can 
come to is that the appeal fails and must 
be dismissed with costs. But as the matter 
is of great importance and the point fre- 
quently arises, I give leave to appeal under 
the Letters Patent. 

D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 283 of 1935 
February 3, 1936 
RUPOHAND AND Maura, A. J. Cs. 
MUHAMMAD RAMZAN—AppPricanr 
< versus 


EMPIEROR—Oprosits Party 

Criminal Procedure Code (Act V of 1898), ss. 514, 
526 (8)—Application for transfer by complainant— 
Stay asked and granted on furnishing security 
bond—Applicant following Sind Court practice 
applying to Sub-Divisional Magistrate for transfer 
of case to another Magistrate and not to another 
District— Application rejected--Suit compromised— 
Proceeding under s. 514 against applicant for fail- 
ure to apply to High Court for transfer—Legali- 
ty. 
“he applicant filed a prosecution under ss, 323, 
504 and 506 (1), Penal Code against Y and 
six others. He applied to the Magistrate for 
stay of the proceedings on the ground that he 
wanted to apply for a transfer of tne proceedings 
from this Court to another Court, and the Magis- 
trate granted an adjournment on getting two surety 
bonds from the applicant, that he will apply to the 
High Court for transfer within three weeks of that 
date, instead of applying to the High Court for 
transfer the applicant made applications for trans- 
fer to the Sub-Divisional Magistrate. Evidently 
the reason for his doing so was that he did not 
seek a transfer from one district to another but 
from one Magistrate to another in the same dis- 
trict, and according to the practice prevailing in 
Sind, an application for transfer of a case 
from one Magistrate to another in the same Dis- 
trict has first to be made to the District or Sub- 
Divisional Magistrate vested with powers of trans- 
fer before an application’ for transfer is made to 
the High Court. On the date fixed for the next 
hearing the Magistrate trying the case was apprised 
of this fact and without any demur he adjourned 
the hearing, the Sub-Divisional Magistrate rejected 
the transfer applications, but no application for 
transfer was made to the High Court as the 
parties compromised cases. The Magistrate then tedk 
proceedings, under s, 514, Criminal Procedure Code, 
and called upon the applicant to show cause why 
the surety bonds executed by him should not be 
forfeited. After getting an explanation from the 
applicant he ordered the applicant to pay the full 
amount of each bond on the ground that, although 
the application for transfer was made to the Sub- 
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Divisional Magistrate, no transfer application was 
made to the High Court: - 

Held, that the applicant merely followed the 
practice of the Sind High Court; there had been a 
technical non-compliance by the applicant with 
the terms of his bonds, but that was not enough. 
Tf he had come to the High Court at once he might 
have been told to go to the Sub-Divisional Magis- 
trate. The parties had compromised their dispute 
and there was no occasion for the applicant to 
come to High Court. The grounds given by the 
Magistrate for forfeiting the bonds were not sound. 


Mr. Manghanmal Bhojraj, for the Appli- 
cant. 

Mr. Partabrai D. Punwani, for the Crown. 

Judgment.—The facts giving rise to 
this revision application are somewhat as 
follows. The applicant filed a prosecution 
under ss. 323, 504 and 506 (1), against 
Yusif and sixothers. A counter-complaint 
was filed against him under s. 506, Indian 
Penal Code. Both these cases were pend- 
ing before the learned Huzur Muktiarkar 
and Second Class Magistrate, Mirpur Khas. 
On May 3, 1935, the applicant applied to 
the learned Magistrate for stay of the pro 
ceedings on the ground that he wanted 
to apply for a transfer of the proceedings 
from this Court to another Court, and the 
learned Magistrate granted an adjourn- 
ment on getting two surety bonds © from 
the applicant, one in each case, in the 
sum of Rs. 150, that he will apply to the 
High Court for transfer within three weeks 
of that date. He accordingly fixed the 
hearing of the cases for May 23, 1935. 

It appears that instead of applying to 
this Court for transfer, the applicant made 
applications for transfer to the Sub-Divi- 
sional Magistrate, Mirpur Khas. Evidently 
the reason for his doing so was that he 
did not seek a transfer from one district 
to another but from one Magistrate to 
another in the same district, and 
according to the practice prevailing in this 
province an application for transfer of a 
case from one Magistrate to another in the 
same district has first to be made to 
the District or Sub-Divisional Magistrate 
vested with powers of transfer before an 
application for transfer is made to this 
Court. On May 25, 1935, the learned Magis- 
trate was apprised of this fact and with- 
out any demur he adjourned the hearing of 
the ceses to June 10, 1935, making the 
following note in the diary: 

« As transfer application has not yet 
een decided by S. D. M., case put off for June 10, 
p35 Parties informed.” 

On June 3, the learned Sub-Divisional 
Magistrate rejected the transfer applica- 
tions, bus no application for transfer was 
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made to this Court as the parties compro- 
mised both cases, and on June 10, 1935, 
they applied to the learned trying Magis- 
trate to record the compromise resulting 
in the acquittal of the accused. The learn- 
ed Magistrate then took proceedings, pre- 
sumably under s. 514, Criminal Procedure 
Code, and called upon the applicant to 
show cause why the surety bonds execut- 
ed by him should not be forfeited. 
After getting an explanation from the 
applicant he ordered the applicant to pay 
Rs. 300, that is to say the full 
amount of Rs. 150 of each bond on the 
ground thet, although the application for 
transfer was made to the Sub-Divisional 
Magistrate, no transfer application was 
made to this Court, and that no attempt 
was made to satisfy him that: . 

“a Pleader has been engaged for the purpose or 
that copying fees have: been paid or that there has 
been any sincere intention on the part of Mahomed 
Ramzan to apply to the High Court, or any 
excuse given for not doing so, within the period 
of 3 weeks which at the time he himself and his 
Pleader agreed was ample time.” 

The learned Magistrate further observed 
that the diary shows that the applicant 
has been 

“evading attendance from time to time and con- 
sistently harassing 7 accused whom he has run in 
and has done precisely the very same in spite 
of giving the bond and protracting vexatiously 
the case,’ 

Against this order the applicant moved 
the learned District Magistrate for relief 
and was able to induce him to reduce 
the amount forfeited in each case from 
Rs. 150 to Rs. 100. An appeal against 
the order of the District Magistzate has 
been dismissed by the First Additional 
Sessions Judge. The applicant has now 
come to us for relief. We are afraid 
the grounds given by the learned 
Magistrate’ for forfeiting the bonds aré 
not sound. It is not disputed that the 
practice of this Court is to insist upon 
persons who wish to apply for transfer of 
a case from one Magistrate to another in 
the same district to move the local authori- 
ties for transfer before they come to us 
for relief. The applicant merely followed 
that practice. It is no doubt true that 
there has been a technical non-compliance 
by the applicant with the terms of his 
bonds, but that is not enough. If he had 
come to us at once he might have been 
told togo to the Sub-Divisional Magistrate. 
On May 25, the learned Magistrate him- 
self did not consider the failure to apply 
for « transfer to this Court as any serious 
violation of the bonds and adjourned the 
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hearing of the cases to June 10, on the 
ground that the applications for transfer 
made io the Sub-Divisional Magistrate 
were still pending. The fact that after 
the Sub-Divisional Magistrate had refused 
the application for transfer, no application 
was made to this Court during the inter- 
vening seven days is easily explained. 
The parties had compromised their dispute 
and there was no occasion for the appli- 
cant to come to this Court. Under the 
circumstances we do not think that the 
observations made by the learned Magis- 
trate that the applicant had 

“done precisely the very same thing in spite of 


giving the bond and was protracting vexatiously 
the case” ; 


are justified. We accordingly set aside the 
order passed by the learned Magistrate and 
direct that the amounts in both these 
bonds, if recovered, should be refunded. 

The question whether in view of the 
provisions of cl. 8, s. 526, Criminal Procedure 
Gode, the practice now prevailing in this 
province of requiring an application for 
transfer, being made to the local authori- 
ties should be altered or not perhaps re- 
quires consideration, and for that purpose 
this judgment should be placed before 
the learned Judicial Commissioner. 

D. Order set aside. 
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PATNA HIGH COURT 
Civil Revision Petition No. 5 of 1936 
January 31, 1936 
SAUNDERS, J. 
DHANOO LAL—PETITIONER 

VETSUS 

SARDAPAT AND ANOTHER—ỌOPPOSITE 
PARTIES 

Res judicata—Order in execution proceedings 
affirmed by High Court--Party to proceedings, if can 
question that order. 

A party cannot be allowed to question the order 
passed by the execution Court in execution proceed- 
ings asnot being in accordance with law, after 
such an order hag been affirmed by the High Court 
in a case in which he himself was a party. 

C. R. P. against an order of the Sub- 
Judge, First Court, Patna, dated Decem- 
ber 9, 1935. 

. Messrs. Baldeo Sahay and K. Dayal, for 
the Petitioner. ° 

Messrs. K. Husnain and Pande Nawal 

Kishore Sahay, for the Opposite Parties. 


Order.—lIn a partition suit in the Second 
Subordinate Judge's Court- at Patna, one 
Chandipat Sahay was appointed Receiver 
of the properties to be partitioned, and 
being discharged after the suit had been 

b 
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compromised, delivered possession of the 
properties to the defendants in accordance 
with the terms of the compromise. He 
subsequently made an application to the 
Court for the payment of a sum of money 
which he had spent as Receiver and an 
order was passed by the Court in his 
favour in June 1933. In the meantime 
the properties of the defendants in the 
partition suit had been sold in execution 
of a decree in another suit and had been 
purchased by the decree-holder in that suit. 
After the satisfaction of the decree there 
was a sum of Rs. 47,000 in deposit to the 
credit of the judgment-debtors. A number 
of other decree-holders applied to the exe- 
cution Court which was the First Sub- 
ordinate Judge's Court at Patna for rate-` 
able distribution of this sum among them- 
selves. In August 1933, Chandipat Sahay 
applied for execution of the order made 
in his favour by the Subordinate Judge, 
Second Court, and an attachment was ac- 
cordingly made of the money standing to 
the credit of the judgment-debtors in the 
execution case. An objection was taken 
by one of the decree-holders that the Re- 
ceiver was not entitled to priority, but the 
objection was dismissed and an applica- 
tion by that decree-holder to the High Court 
for revision of the order was also dismissed 
the petitioner being a party to those pro- 
ceedings. The order could not be executed 
because proceedings started by the judg- 
ment-debtors under O. AXI, r. 90, Civil 
Procedure Code, were pending, and before 
that matter had been finally decided, 
Chandipat died. In November 1935, an 
application was made by his heirs to the 
execution Court for payment of the money to 
them. The petitioner, whois another person 
holding a decree against the same judg- 
ment-debtors, made an application to the 
execution Court objecting to the payment 
of the money to Chendipat’s heirs and on 
the date fixed for the hearing of this 
objection, made en application for time 
which tke execution Court rejected. The 
present application is for revision of that 
order. ; 

16 is contended on behalf of the petj- 
tioner that the order made by the execution 
Court in favour of Chandipat was not in 
accordance with law, but I agree with the 
learned Subordinate Judge tnat he could 
not be permitted to, question the order 
efter it had been affirmed by the High 
Court in a case in which he himself was 
a party. Itis, however, contended that, 
even if the order in COhandipat’s favour 
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be taken to be a valid order, the peti- 
tioner was entitled to object to the pay- 
ment of the money to Chandi- 
pat's heirs on the ground that they 
were not entitled to make the application 
because the execution case had come to an 
end on the the death of their father and 
that therefore they ought to have made 
a fresh application for execution. This 
objection was not taken in the lower 
Court nor in the present application. But 
apart from this consideration it has, in my 
Opinion, no substance. It appears that the 
previous execution case had been dismissed 
on full satisfaction, but, as I have said, 
the money coull not be paid to Chandi- 
pat: until the final disposal of the judgment- 
debtors’ application to set aside the sale 
made under O, XXI, r. 90, Civil Pro- 
cedure Code. As soon as that case had 
been decided, Chandipat’s sons were enti- 
tled to claim payment of the money which 
the execution Court had found was pay- 
able to their father. The application is 
accordingly dismissed with costs. Hearing 
fee two gold mohurs. ‘The order of stay is 
discharged. mare a 
D. Application dismissed. 
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: RANGOON HIGH COURT 

Criminal Revision Application No. 21-B 

of 1936 
February 3, 1936 
BAGULEY, J. 
J. W. ATKINSON-— APPLICANT 
YETSUS 
S. W. H. XAVIER—Oprostte PARTY | 

Criminal trial—Transfer—Complaint against 
District Superintendent of , Police in respect of 
actions done by him in oficial capacity — Complaint 
should be tried by Magistrate of equal rank— 
Complaint against near relation of — Districé 
Magistrate—It should be tried by Magistrate-not 
subordinate to kim -Such complaint transferred to 
Subordinate Magistrate—Objection that Magistrate 
may be called as witness and so case to be transfer- 
red—Magistrate discharging accused for want of 
sanction of Local Government - Legality and pro- 
priety of order—Penal Code (Act XLV of 1860), 
ss. 195, 197, 211, 109—Scope—Charge under s. 211 
against publi: servant—Sanction of Local Govern- 
ment, necessity of - Person making theft and rodbery 
feasible by giving another person money to be 
robbed—Whether abetment—Practice-High Court 
whether can hold . inquiry in respect of Police 
Officer's action in conduct of his work. , 

A complaint against the District Superinten- 
dent of Police, was filed before the District Magis- 
trate, was transferred by him to the Sub-Divisional 
Magistrate, for disposal, The accused was the 
relation of the District Magistrate, the acts that 
gave rise to the complaint occurred 10 years ago, 
and the case, had it come up for trial, would cer- 
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tainly have been a cause celebre.e The complain-. 
ant objected to the case being tried by the Magis- - 
trate on the ground that he himself would have „to 
be called as witness in the trial and prayed for 
its transfer. Notwithstanding the objection, the 
Magistrate held that he could not take cognizance 
ofthe offence for want of sanction of the Local 
Government and discharged the accused : 

Held, that the action of the Sub-Divisional 
Magistrate could be said to be illegal; but, in 
view of all the circumstances of the case, the matter, 
if it had to be put an endto, should have been put 
an end to in a way correct in every possible 
detail, and the Sub-Divisional Magistrate, in his 
somewhat delicate position, would have showna 
better sense of the fitness of things if he had, under 
the circumstances, asked that some other Magistrate 
should deal with the case finally. 

An officer of the renk of District Superintendent 
of Police, for certain things done by him while he was 
a Deputy Commissioner of Police would be en- 
titled to have a complaint against him tried by a 
Senior Magistrate, ‘and not a Subordinate Magis- 
trate. 

If a complaint is filed against a near relation of 
the District Magistrate, it should only be inquired 
into bya Magistrate who cannot, in any reasonable 
sense uf the word, be described as a subordinate 
of the District Magistrate, As aruleit should be 
transferred for disposal to a Magistrate who is 
entirely independent of the District Magistrate. 

Cognizance of complaint under s. 211, Penal 
Code, cannot be taken against person for action 
taken by him as Deputy Commissioner of Police, 
without the previous sanction of the Local Govern- 
ment. 

A man who makes a theft or robbery feasi- 
ble by giving another person money for 
that person to be robbed, cannot be said 
to have abetted ths actual robber with whom he 
has never had any communication whatsoever. [p. 
991, col. 221 

The High Ccurt is nota Court of morals, and 
is not empowered to hold an inquiry in respect of 
a Police Officer's action in the conduct of his 
Police work, if his action does not appear to infringe 
the criminal law. . i 

Cr. R. App. from an order ofthe Eastern 
Sub-Divisional Magistrate, Rangoon, dated 
October 21, 1935. 


Order.—Thisis an application to revise 
an order passed by the Sessions Judge of 
Hanthawaddy refusing to interfere with an 
order of discharge passed by the Eastern. 
Sub- Divisional Megistrate, Rangoon. The 
applicant Atkinson filed a complaint against 
one D, W. H. Xavier, described as the 
District Superintendent of Police, Yamethin. 
The application was filed before the Distriet 
Magistrate, Rangoon, and was transferred 
by him to the Eastern Sub-Divisional Magis- 
trate, Rangoon, for disposal: The Eastern 
Sub-Divisional Magistrate examined the 
complainant on cath, and adjourned the 
case for argument as to “to the law point” to 
October 21, and, on October 21, he passed 
the following order: 


“Complainant files grounds of objection. Order: 
The provision of s. 197 (1), Criminal Proceduré Code, 
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js imperative: Without the previous sanction of 
the Local Government, I am unable to take cognizance 
ofthe present offence. Therefore, the question 
regarding the transfer of the case does not arise. 
The case is closed.” 

Against this order the complainant filed 
an application for revision te the Sessions 
Judge of UHanthawaddy. The learned 
Sessions Judge wrote an order, of which tke 


material part is as follows: 

“It is immaterial whether _ the Eastern Sub- 
Divisional Magistrate was prejudiced or not. He 
was bound to refuse to take cognizance of either of 
the offences alleged, and though the reasons given 
in his order may have been wrong, the effect of 
his order was right, and the complaint was 
rightly dismissed. The application in revision is 
dismissed,” 


It is against this order that the present 
application has been filed. In the first 
place the action of the District Magistrate 
has been impeached. The then District 
Magistrate, Rangoon, Mr. Crosby, is now on 
leave, and I am, therefore, unable to get 
any explanation from him to account for the 
action that he took, but it seems to me that 
the action which he did take, though 
perhaps not illegal, was, for two reasons, 
exceedingly undesirable. In the first place, 
the accused is described as a District 
Superintennent of Police, andthe facts 
which gave rise to the present complaint 
show that the complaint is filed against 
him for certain things that he did while 
he was Deputy Commissioner of Police, 
Rangoon. An officer of this rank would be 
entitled to have a complaint against him 
tried by a Senior Magistrate, and not a 
Subordinate Magistrate. The District 
Magistrate, if he. did not take up the case 
himself, could have transferred it to a 
Magistrate of equal rank, namely the 
Collector of Rangoon, who has the powers 
of an Additional District Magistrate, and, 
under the circumstances, the case should 
not have been transferred to a Subordinate 
Magistrate for decision. < 

In the second place, the accused is the 
brother-in-law of Mr. Crosby, and if a 
complaint is filed against a near relation’ 
of the District Magistrate, it should only be 
inquired into by a Magistrate who cannot, 
in any reasonable sense of the word, be 
described as a subordinate of the District 
Magistrate. Asa rule, it should have been 
transferred for disposal to a Magistrate 
who is entirely independent of the District 
Magistrale. This could have been done in 
the present case by a transfer to the 


Additional District Magistrate, namely the’ 


Collector of Rangoon, a member of the 
e Burma Commission, wno is, in fact; senior 
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any valid reason which would justify Mr. 
Crosby in transferring a complaint filed 
against a relation of histo one of his own 
subordinates for disposal. Asli have said, 
Mr. Crosby's explanation cannot be obtain- 
ed, but I am not able to envisage any facts 
which could have justitied him in transferr- 
ing this complaint to one of his subordi- 
nates for disposal, although, of course, it 
cannot be said that the transfer was illegal. 
The second objection raised was as to the 
competency of U Ba Kya to deal with the 
case. The complainant objected to his 
desling with the case upon the ground that, 
ifthe case proceeded for trial, U Ba Kya 
himself would have to be called as a 
witness. The gist of the complaint was that 
Xavier had falsely and illegally made a 
charge of robbery, under s. 392, Indian 
Penal Code against the compleinant, and 
had persisted in his prosecution, and one 
point relied upon was that, when the 
complainant was arrested and taken before 
a Magistrate for remand, the Magistrate 
had refused to give remand, and had 
pointed out that the offence disclosed fell 
under s. 384, Indian Penal Code. Never- 
theless, the Police persisted in their case 
and sent the accused up for trial under 
s. 392, Indian Penal Code, and it is, of course, 
argued that, persisting in the case going up 
under s. 392; although the Magistrate had 
already pointed out that the facis only 
disclosed a case under s. 384, was evidence 
of Xaviers mala fides. The Magistrate 
before whom the complainant was taken 
before remand was the same U Ba Kya to 
whom the present case was transferred for 
disposal. | 

The facts which I have related I hava 
elicited from certified copies which have 
been produced before me by the comp- 
lainant of the original proceedings which have 
been destroyed. Itis true thatthe Sub- 
Divisional Magistrate pointed out that the 
question of calling witnesses did not arise 
because he could not even take cognizance 
of the case without the sanction of the 
Local Government, and I am not prepared 
to hold that the action of the Sub-Divisional 
Magistrate could be said to be illegal; but, 
in view of all the circumstances cf the 
present case,and the fact that the acts 
that gave riseto the present complaint 
occurred 10 years ago, and the case, had 
it come up for trial, would certainly have 
been a cause celebre, the matter, ifit has 
got to be putan end to, should have been 
put an endtoina way correct in every. 
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possible’ detail, and the Sub-Divisional 
Magistrate, in his somewhat delicate 


position, would have shown a better sense of 
the fitness of things if he had, under the 
circumstances, asked that some other 
Magistrate should deal with the case finally. 
I have now to consider whether any good 
purpose would be served by setting aside 
the order of discharge which, as I have said, 
though not illegal in itself, should not, in 
my opinion, have been passed by the 
Magistrate who did pass it. To do this it is 
necessary to go into the fects of the case. 
The original proceedings have been destroy- 
-ed, but the applicant has placed before me 
a large file containing certified copies of a 
very large number of important papers 
connected with the case; to be exact, the 
file contains 61 pages of type-written 
matter. 

As I gather from these certifed copies, 
what happened was as follows: There 
was a fim in Rangoon called Hussain 
Premjee’s Company. They discovered a 
shortage of Rs. 13,000 from the cash which 
should have been in the safe. They had 
no ground for suspecting anybody in 
particular, and they were more concerned 
in recovering the money than in having 
anyone prosecuted. Instead of reporting 
the matter to the Police, they placed the 
matter in the hands of Atkinson, who was 
then running, what he called, a ‘private 
detective agency.” He made inquiries, 
and fastened upon the durwans as the 
people responsible. He had them to his 
office, questioned them and so forth; he 
searched their boxes, and he searched 
their quarters several times. Then one of 
them discovered that a duplicate key was 
being made for the safe, so they approached 
a lawyer, Mr. J. C. Dey, and told him that 
they feared that this duplicate key was 
going to be planted on them and that they 
would be arrested; so he,’ on their behalf, 
fled a complaint to the Deputy Commis- 
sioner of Police, Rangoon. In this petition 
they say: 


“One Mr. Atkinson of No. 49, Lewis Street, Rangoon, 
has been putting pressure on the petitioners. He 
searched the boxes of all the petitioners and called 
the first three petitioners to his house and detained 
them there. He put threats and calls them to his 
house everynow and then. That on April 11, 1926, 
the manager Karsanjee Mowjee has got a duplicate 
key of the office safe of Messrs. Husam Prem jee made 
bya Chulia of No. 26 Street, Rangoon, and the 
petitioners are informed that it has been planned to 
have them arrested by planting the said duplicate 
key on them. That petitioners are afraid of their 
lives and liberty and seek the protection of your 


honour,” 
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This petition was filed on eApril 12, and 
it is worthy of note that in this petition 
there is no question of any demand for 
money being made by Atkinson, though 


various other malpractices have been 
urged againgt him. According to the 
chief of these durwans, Bindasari Miser, 


in the evidence which he gave when the 
applicant was tried, onthe day after this’ 
petition was filed he was told to goto 
Atkinson’s Office, and then Rs. 700 was 
demanded from him on a threat of being 
sent to jail. The nextday he was shown 
a telegram from Bombay, and told that it 
was an order from the head of the firm 
that he was to be arrested. The day 
after that Atkinson sent for him in his 
office and told him to bring the money 
or he would be putin custody. After this 
he consulted another legal adviser, Mr. 
Brown, and Mr. Brown interviewed Xavier 
with regard to the matter. Later on the 
same day the durwan went to the Police 
Station. Kavier gave him four one 
hundred rupee notes, and sent some people 
tolay in wait near Atkinson’s house. The 
durwan left the Police Station with the 
money and went to Atkinson’s house, and 
immediately after he had been there, on 
giving a signal, the Police party rushed into 
the house, and the four cne hundred 
rupee notes were found in Atkinson's 
possession. He was arrested and taken 
to the Police Station. When sent to the 
Magistrate for remand, the Magistrate 
pointed out that the case, if any, fell under 
s. 384, Indian Penal Code, but the charge- 
sheet sent up against him was under s. 392, 
Indian Penal Code. 

The case was first handled by Mr. Bradley 
(Western Sub-Divisional Magistrate). He 
was succeeded by Mr. Harpem who noted in 
the diary that the case was really non- 
cognizable and should not have been taken 
cognizance of by the Police. He, however, 
proceeded with the case, as it was before 
him, but ultimately the certified copy of the 
diary order ends with the following order: 

“Under s. 528 (2) I withdraw the case from the 
Court of the Western Sub-Divisional Magistrate and 
transfer it to my file. Public Prosecutor and accused 
cecal present. Case adjourned to July 28, 

This was signed by the District Magistrate. 
If this was the only order passed by the 
District Magistrate, it may be noted that 
s. 528 (5), Criminal Procedure Code which 
states that a Magistrate making an order 
under this section shall record in writing 
his reasons for making the same, has not 
been complied with. On these facts the , 
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complainant filed the present application 
after a very long delay, esking that a 
warrant of arrest may be issued against 
Xavier under ss. 211, 220, 342 and 392-115, 
Indian Penal Code. The delay is accounted 
for by the fact that (according , to the comp- 
lainant) he had been trying to get the sanc- 
tion of the Local Government for the filing 
of this case, and failing to get that, he has 
moved the Government of India to take 
steps against the Local Government. 

So far as any action under s. 21] is con- 
cerned, this section relates to the making of 
false charges of an cffence with intent to 
injure. In this particular case Xavier's 
action certainly is, or purports to be, an 
action taken as Deputy Commissioner of 
Police, Rangoon. T'he Deputy Commissioner 
of Police, Rangcon, is a public servant, who 
is not removable from his office, save by, 
and with the sanction of, ihe Local Govern- 


ment, vide s. 197 (1), Criminal Proce- 
dure Code. The Magistrate could 
not take cognizance of any comp- 
laint under this section without the 


previous sanction of the Local Government. 
In addition to this, s. 195, Indian Penal 
Code, states that no offence punishable under 
s. 211 can be taken cognizance of bya 
Court except on the complaint in writing of 
such Court or some other Court to which 
such Court is subordinate. Among the 
certified copies which the complainant hes 
placed before me is a judgment passed on 
an application made by him to the District 
Magistrate, Rangoon, in 1927, in which he 
asked the Court to institute . proceedings 
under ss. 193 and 211, Indian Penal Code. 
This application was rejected by the District 
Magistrate, and his Court was the Senior 
Court which dealt with the original comp- 
laint. No application even was made to 
take action against Xavier under this 
section, but s. 195 is also a complete bar to 
the present application for making a charge 
«against Xavier under s. 211, Indian Penal 
Code. With regard to the charge under 
s. 220, Indian Penal Code, this again seems 
clearly barred by s. 197 (1), Criminal 
Procedure Code for the same reasons as the 
complaint under s. 211 is barred. The 
same appliesto the charge under s. 342, 
Indian Penal Code. 

The other section under which action is 
sought to be taken is under s. 392-115, 
Indian Penal Code. To mention s. 115 is 
clearly a mistake, as an offence under s. 392 
is not punishable with death or transporta- 
tion for life. Presumably s. 116 was 
intended, It is argued that it could be no 
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possible part of the duty of the Police 
Officer to abet an offence under s. 392, 
Indian Penal Ccde, end in consequence the 
sanction of the Local Government is not 
required for taking proceedings under this 
section. In my opinion this argument, 
though possibly well founded, is not to the 
point. Iasked the complainantin what way 
he suggested this offence had been commit- 
ted, and he stated that, as he had been 
charged with robbery, end Xavier had 
facilitated the commission of that alleged 
offence by supplying money in order that 
the durwans should be robbed, Xavier 
must be regarded as having abetted ile 
commission of the offence of robbery, in 
spite of the fact that in the event the 
Courts have found thet he (Atkinson) did 
not commit an offence of robbery. I do not 
think that this argument: is well grounded; 
if we turn tothe definilion of abetment in 
s. 107, Indian Penal Code we find three forms 
of abetment: A person abets the doing of 
an act when he instigates a person to do 
that thing. There can be no question of 
Xavier having instigated Atkinson to 
ccmmit a robbery; apparently he neverhad 
any personal dealings with him in this 
matter until after he had been arrested, 
The second form of abetment is: engaging 
with one person or persons in any 
conspiracy for the doing of an act. There 
isno suggestion that Xavier and Atkinson 
ever entered into any conspiracy for 
committing that offence, and, therefore, 
there can be noabetment under that head. 
The third form of abetment is intentionally 
aiding by any act or illegal omission the 
doing of that thing. The argument ig 
that by giving four one hundred rupees 
notes to the durwansin order that they 
might be robbed of it, Xavier was intention- 
ally aiding the commission of the robbery, 
In my opinion this is too far-fetched. The 
agent provocateur is not in favour here 
and in some cases an agent provocateur 
does go very near to committing an offence: 
but I have never yet heard thata man who 
makes a theft or robbery feasible by giving 
another person money for that person to be 
robbed, is abetting the actual robber with 
whom he has never had any communication 
whatsoever. I am far from holding that 
Xaviei’s ection as given in his own deposi- 
tion before the District Magistrate who 
tried the case, was laudable, but Xavier's 
explanation, of course, I have never heard, 
He certainly laida trap for Atkinson and 
supplied the baib for that trap, bat thig 
Court is not a Court of morals, and is not 
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empowered io hold an inquiry to Xavier's 
action inthe conduct of his Police work, if 
his action dces not appear to infringe the 
Criminal Law A 

Though not mentioned in the complaint 
itseems to me thatthe only other possible 
section of the Indian Penal Code under 
which Xavier's action might come would 
bes. 120-B, but complainants cannot file a 
complaint of an offence under this section 
by reason of the provisions of s. 196-A, 
Criminal Procedure Code. This being the 
case, so faras I can see, no action can be 
taken on the complaint which was filed 
against Xavier before the District Magis- 
trate, Rangoon, which has given rise to the 
present application for revision and, there- 
fore, this Court will not take any action to 
set aside the order of discharge passed by 
the Eastern Sub-Divisicnal Magistrate, 
which, as I have already stated, was legal, 
though it would have been better if he had 
asked for some other Court to deal with the 
ease. This application for revision is, 
therefore, dismissed. 

D. Application dismissed. 
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“Where a plaint is rejected for non-compliance with 

the order for payment of coutt-fee, a review of that 
order is permissible and the Court has discretion to 
“restore the suit. Chhajju Ramv. Neki (1), Biseshar 
Pratap Sahai v. Parath Nath (2), Rameshwardhari 
Singh v.Sadho Saran Singh (8), Aditya Prasad 
Singh v. Ramharak Ahir (4) and Ananta Potedar v. 
Mangal Potedar (5), referred to. , _ 

When a review is granted, an appeal is permissible 
only on the specified grounds and they are, if the 
order contravenes the provisions of r. 2 or I 4 of 
O. XLVII, Civil Procedure Code, or if the application 
for review is barred by limitation. 

C. A. fromthe original order of the Sub- 
Judge, Bhagalpur, dated April 18, 1935. 
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Mohammad Noor, J.—This appeal is 
directed against an order of the Subordinate 
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Judge of Bhagalpur, dated April 18, 1935, 
granting review ofhis ordet, dated March 
28, 1935, by which he rejected a plaint 
for insufficiency of court-fee. On January 
28, 1935, the respondents presented a very 
insufficiently stamped pleint of a suit valued 
at Rs. 7,01&8-0. The learned Subordinate 
Judge ordered that the deficit court-fee be 
paid by February 27, 1935. This wes 
not done, and he extended the time upto 
March 28,1935. On that day there was 
an application for further extension of 
time which was rejected and court-fee was 
ordered tobe paid in the course of the 
day. This wes not done, and the learned 
Subodinate Judge rejected the plaint. 
Thereafter on April 1, 1935, the respondents 
applied for review of the order. The 
ground was that on account of the un- 
avoidable absence of the plaintiffs from 
Bhagalpur, the order rejecting the further 
extension of time could not be communicat- 
ed to them. The review was granted and 
the suit was restored. The plaintiffs were 
directed to pay the deficit court-fee on 
that very day. This was done, and the 
suit proceeded. The defendants have pre- 
ferred this appeal against the order grant- 
ing the review. 

So far asthe orders previous to the re- 
jection of the plaint are concerned, namely 
the orders giving ‘the plaintifis time to pay 
the deficit court-fee, they were within the 
discretion of the learned Subordinate 
Judge. He had full power to do so under 
O. VO, r. 11, and s. 148, Civil Procedure 
Code. Those orders are not questioned in 
this appeal. The grievance of ihe appel- 
lant, however, is thatthe plaint having 
been rejected for non-compliance with the 
order of payment of the deficit court-fee, 
the learned Subordinate Judge had no 
power to grant a review. The learned 
Advocate appearing on their behalf con- 
tended that the words “sufficient reasons” 
mentioned in O. XLVII, r. 1, mean reasong 
analogous to those specified immediately 
previously. He relied upon the decisions 
of the Privy Council in Chhajju Ram v. 
Neki (1),and Biseshar Pratap Sahi v. Pratap 
Nata (2). These decisions lay down the 
proposition contended for the appellants, 

(1) 49I A 144; 72 Ind. Cas 566; A I R1922PC 
112; 3 Lah. 127; 30 M L T £95; 26 CW N 697; 41 P 
LRPO1922;3P LT 435; 16 L W 37; 17 PWR 
1922: 43 M. LJ 332; 24 Bom, L R19384U PLR 
(P ©) 99; 36 CL J 459 (P 0). 

39 OWN 1; 151 Ind. Cas. 41; AIR 193: 
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213;.56 A 634;7RPO43: 11 O WN 108;15PLT 
J 608; 

9; 


163: 40 LW 383; (1934) ALJ 918; 67 M L J60 
600 L J 267; 36 P L R 305; 38 Bom LR 117 
(PO). i oe 
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but as pointed‘ out in several decisions of 
different High Courts the distinction is a 
fine one. Whether a particular reason js or is 
not analogous tothe reasons specifically men- 
tioned in O. XLVII, r. 1, is difficult to lay 
down by any herd and first rul®. I am not 
prepared to hold that ifa plaint be re- 
jected for non-compliance with the order of 
payment of court-fee, a review of that order 
is not permissible. In facb the learned 
Advecate for the appellants conceded that 
there might be cases of orders rejecting a 
plaint for non-payment of court-fee which 
could be reviewed, but he contended that 
this was not the case of such a nature. 

In this Court in Rameshwardhari Singh 
v. Sadho Saran Singh (3), it was held that 
when the plaintiff failed to make good a 
deficit in ihe court-fee due on ` the plaint 
and the plaint was rejected, the order was 
open to review though s. 151, Civil Proce- 
dure Code was not applicable. Inthe case 
of Aditya Prasad Singh v. Ramharak Ahir 
(4), where the plaint was rejected for non- 
payment of court-fee oh account of the 
fraud of the kapardaz, it was held’ that 
the Court could restore the suit on proper 
application whether the application be 
deemed to be one under ss. 148, 149, 151 
or O. XLVII r. l, read with s. 114, Civil 
Procedure Code. In another case of Ananta 
Potedar v. Mangal Potedar (5), it was 
held thatifan appeal has been dismissed 
for failure to deposit the printing costs, 
a review lay and that the words “for any 
other sufficient reason” covered such cases. 
I see no difference between a failure to 
pay court-fee end a failure to pay printing 
costs. Now when a review is. granted an 
appeal is permissible only on the specified 
grounds and they are, if the order con- 
travenes the provision of 1. 2or r.4 of 
O. XLVII, or if the application for review is 
barred by limitation. Rule 2 has no appli- 
cation as it was granted by the very 
officer who had passed the order of rejec- 
tion of the plaint. Rule 4 refers to notice to 
the opposite party and places restrictions 
upon a review being granted on the ground 
of discovery of new and important matter 
of evidence, namely that there must be 
strict proof that the new evidence was not 
within the knowledge of the applicant, or 
could nòt be produced at the hearing. In 
this case nodoubt no notice was issued on 


(3) 2 Pat. 501; 72 Ind. Cas. 629; AIR 1923 Pas, 351; 
4P LT 261, 

(4) 4 Pat: 180; 91 Ind. Cas. 213; A 1 R 1925 Pat. 433; 
(1925) Kat 147. 

(5) 4 Pat. 704; 91 Ind. Cas, 483; A I R 1926 Pat. 27; 
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the defendant appellanis but in my opinion 
the learned Subordinate Judge has rightly 
held that as no summons was issued upon 
the defendants, there was no opposite party 
at that stage. At that stage the matler was 
between the Court and the plaintiffs. I do 
not think the order contravenes either r. 2 
or 1. 4 of O. XLVII. ‘The learned Subor- 
dinate Judge has exercised his discretion, 
and Ido not think any interference will be 
justified. I would, therefore, dismiss this 
appeal; but asthe plaintiffs had made a 
default in the payment of court-fee, I would 
make no order for costs. 

Varma, J.—I agree. 

D, Appeal dismissed. 


mamane 


PRIVY COUNCIL 
Appeal frcm the Allahabad High Court 

April 28, 1936 

Lorn BLANESBURGH, SIR SHADI LAL 

AND Sir Crores RANKIN. 
GOPI KRISHNA KASAUDHAN— 
APPELLANT 
versus 

Musammat JAGGO AND ANOTIBR—- 
RESPONDENTS 

Ilindu Law—Marriage—Marriage between persons 
belonging to two different divisions of same caste— 
Validity of—Custom—Marriage—Vaishyas of Goraki.» 
pur—Abandonment of wife, if dissolves marriage 
tie—Sagai, nature of-—Whether a valid ceremony in 
case of re-marriage—Practice—Privy Council—Con- 
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There is no rule of Hindu Law which would 
prevent a marriage between persons belonging to 
two different divisions of the same caste, The 
shastras dealing with the Hindu Law of marriage 
do ‘not contain any injunction forbidding marriages 
between persons belonging to different divisions of 
the same Varna; and neither any decided cse nor 
any general piinciple-can be invoked which would 
warrant such a prohibition, The fact that marri- 
ages between members of different sub-castes of 
the same caste do not ordinarily take place dues 
not imply that such a marriage is interdicted and 
would, if performed, be declared to be invalid, 
There exists a disinclination to marry outside the 
sub-caste, inspired probably by a social prejudice; 
but it cannot be seriously maintained that there 
is any custom which has acquired the furce of 
Jaw. Inderun Valungypooly Tarer v. Ramaswamy 
Pandia Talaver (1) and Ramamani Ammal vy, 
Kulanthai Natchear (2), referred to. 

Among the Vaishyas of Gorakhpur abandon- 
ment or desertion of the wife by her husband 
dissolves the marriage tie and sets her free to 
contract another marriage, ; 

Sagai is an informal ceremony of marriage and 
is recognised as a yalid ceremony in the case of a 
ye-marriage. 

The general rule of practice of their Lordships 
cf the Piivy Council is that they will not make u 
fresh examination of facts for the purpose of dig- 
turbing concurrent findings recorded by two O. wrta 
in India, | | $ 


ji > | 

Mr. J. M. Parikh, for the Appellant. 

Sir Shadi Lal.—This appeal raises a 
question which hasen importent bearing 
upon the law of marriage governing the 
Hindu community. It arises out of a 
dispule relating to the estafe of one Nikku 
Lal, who died in July 1923. Nikku Lal 
was a member of the Vaishya caste. of 
Gorakhpur in the United Provinces of India, 
and followed the Mitakshara school of the 
Hindu Law. 

The plaintiff Gopi Krishna, who is the 
appellant before their Lordships, is admit- 
tedly Nikku Lal's legitimate son; and his 
right to a moiety of the estate is no longer 
in dispute. He, however, claims the entire 
estate on the ground that the defendant, 
Sri Kishan, is not a legitimate son of 
Nikku Lal, and, therefore, Las no interest in 
the property left by him. 

That Sri. Kishan was born of s woman 
called Jaggo is not disputed, but the 
question is whether she was, at that time, a 
lawfully. wedded wife of Nikku Lal. It 
appears thet she was originally married 
to one Baijnath, while she was a mincr; and 
that, afler his-;deaih, she married his 
‘younger brotker.. Shecnath. The eecond 
marriage, however, did not prove to bea 
happy one, as Sheonath had another wife 
who naturally disliked the advent of a 
rival. There were consequently quarrels 
between the two wives, and the husband, 
inorder to put an end to the trouble, 
abandoned the second wife. 

Thus deserted; Jaggo entered into a 
matrimonial alliance with Nikku Lal by 
performing the ceremony of sagai. Now 
sagai is an informal ceremony of marriage, 
and the Courts below have concurred in 
holding, not cnly that she performed the 
ceremony of sagai with Nikku Lal, but also 
that it is recognised as a valid ceremony in 
the case of a re-malriage. This decision is 
pot challenged before their Lordships, 
put itis urged that the lady could not 
contract a valid marriage during the con- 
-tinuance of her marriage with Sheonath, 
It is obvious that she could not marry 
Nikku Lalif she was still Sheonath’s wife. 

.. The defendants,. however, inyoke a custom 
which recognises and sanctions the re- 
marriage of @ Woman who -has been 
abandoned by her husband. The learned 

` Judges of the High Court have, upon an 

- examination of the evidence, endorsed the 
conclusicn of the trial Judge that Jaggo 
had been deserted by Sheonath before she 
married Nikku Lal, and that, by a custom 
applicable to the patties, such abandon- 
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ment or desertion of the "wife by her 
husband dissolves the marriage tie and sets 
her free to contract another marriage. 
Their Lordships see no reason for departing 
from the general rule of practice that they 
will not maka fresh examination of facts 
for the purpose of disturbing concurrent. 
findings recorded by two Courts in India. 
Then, if the existence of Sheonath did not 
invalidate the marriage of Jaggo with 
Nikkul Lal, was it invalid on any other 
ground? Itis contended on behalf of the 
appellant that, as the parties to the 
marriage belonged to two different sub- 
castes of Vaishyas, the man being a 
a Kasaudhan and the woman an Agrahari, 
they could not, under the Hindu Law, enter 
into a lawful marriage with each other. 
Their Lordships are not aware of any rule 
of Hindu Law, and certainly nene has been 
cited, which would prevent a marriage 
between persons belonging to two different 
divisions of the same caste. Indeed, there 


-are several decided cases which have upheld 


such marriages. . It is sufficient to refer, in 
this connection, to two judgmen's of tle 
Board, Inderun Valungypooly Tarver v. 
Ramasawmy Pandia Talaver (1) and 
a Ammal y. Kulanthat Natchear 


It is true that bolh these ceases, as well as 
the judgmen's of the High Courts which 
are fcunded upon them, relate to the Sudra 
caste; and the argument advanced by the 
learned Counsel for the appellant is that 
the validity of a 
marriage between persons belonging to two 
sub-castes of a twice-born class such as the 
Vaishyas. There can, however, be no doubt 
that the texts of the Hindu Law do not 
enunciate any rule prohibiting the union in 
marriage of persons belonging to different 
divisions of the same caste, and not a single 
case has been quoted in which such a 
marriage has been declared to be invalid. 

Their Lordships do not think that ihe 
matter requires any elaborate discussion. 
Put briefly, the position is this. The 
Shastras dealing with the Hindu Law of 
marriage do not contain any injunction 
forbidding marriages between persons 
belonging to different divisions of the same 
Varna; and neither any decided case nor 
any general principle can be invoked which 
would warrant such a prohibition. Then, 
what is it upon which the appellant, on 


(0) 18 MI Aldi; 3 BL R1,12 W R 4l; 2 Suther 
267; 2 Sar 498. 
(9) 14M I A 348;17 W R P C 1; 2 Suther 493; 9 
Sar 736. - : a 
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whom tke onus resis, can sustain the 

invalidity of the marriage ? Itis said that 

marriages between members of different 

sub-castes of the same caste do not 

ordinarily take place, but this does not 

imply that such a murriageis interdicted 

and would, if performed, be declared to be 

invalid. Indeed, there is, at present, a 

tendency toignore such distinctions, if they 

ever existed. There exists no doubta dis- 

inclination to marry outside the sub-caste, 

inspired probably by a social prejudice; but 

it cannot be seriously maintained that there 

is any custom which has acquired the force 

of law. Ib is, however, unnecessary to 
pursue the subject, as in the Courts below 
no such custom was set up or proved as 

would render the marriage invalid. 

For these reasons their Lordships hold 
the marriage to be valid, end they will 
humbly edvise His Majesty that the judg- 
ment and the decree pronounced by the 
High Court should be affirmed and this 
appeal be dismissed. There will be no order 
as to costs, as the respondents are not re- 
presented before them. 

N. „Appeal dismissed. 

Solicitors for the Appellant:—Messrs. Hy. 
S. L. Polak & Co. 
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PATNA HIGH COURT 
Miscellaneous Judicial Case No. 122 
of 1933 
March 29, 1935 
MACPABRSON, J. 
COMMISSIONER or INCOME-TAX, 
BIHAR AND ORISSA—Peritioner 
VETSUS 
DHAKESHWAR PRASAD NARAIN SINGH 
or AMAWAN—Opprosite Parry 

Income Tax Act (XL of 1922), ss. 66 (2),13 Pro- 
viso—Scope of s. 66 (2)—Method of accounting not 
normal but used regularly by assessee—If profits 
can be deduced from such method —S. 13 (Proviso) 
does not apply-~Question whether computation of 
profits under proviso to s. 13, can be on accrued 
interest, if one of law. 

Section 66 (2), Income Tax Act, is indifferently 
framed. Shiva Prasad Gupta v, Commissioner of 
Income Tax (1), followed. 

Where a method of accounting, though p2rhaps 
not a normal one, has been regularly employed by 
the assessee from which the profit of the business 
can properly be and has been deduced, proviso to 
s. 13, Income Tax Act does not apply. 

The function of the High Court is to decide not 
the question set out in the application under 
s. 66 (2), but questions of law raised by the case 
stated. The question whether under the proviso to 
s. 13 thê computation of profit can legally be on the 
basis of the accrued interest (with or without 


modification) is nat one of law, 


: 7 are ee eS RAS 
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Mise. J. CG. from an order of the Com” 
missioner of Income-tax, Bihar and Oriss., 
dated October 13, 1933. 

Mv. Manvhar Lal, for the Petitioner. 

Messrs. Sultan Ahmad, P. R. Das, K. P. 
Jayaswal, S. N. Ray, Hiralal Das and 
G. P. Sahi, for the Opposite Party. 

Judgment.—The assessee, besides be- 
ing a leading landholder, conducts a money- 
lending business upon which he has been 
assessed toincome-tax (as a Hindu undivid- 
ed family}. He made an application on 
November 28, 1931, requiring the Com- 
missicner of Income-tax to refer to the 
High Court the question of law: 

“Whether itis open to the Income-tax Officer to re- 
gard interest anrealisad as taxable income,” 
alleged to arise out of the appellate deci- 
sion unders. 31, Income Tax Act, 1922, of 
the Assistant Comunissioner,. dated Novem- 
ber 7, 1931, and the Commissioner has made 
the present reference of October 13, 1933 
(not within sixty days but’ after nearly 
two years) parporting to be under s. 66 (2) 
of the Act formulating the question for 
opinion as: - 

“Whethor in the circumstances of this ¢ s2, the as- 
928se2 is liable to bə taxed on his. income from 
money-lending on tne mixed cash and accrued 
basis which has boen followed in his assessments of 
previous years ?” 


(partly perhaps because their Lordships of 


the Judicial Committee deprecate the 
statement of a question oflaw in an ab- 
stract form and divorced from the facts 


of the parlicular case and partly for other 
reasons which will later appear), and ex- 
pressing his own opinion that the answer is 
in the affirmative. Asis well known, s. 66 
(2) is indifferently framed : see als» Shiva 
Prasad Gupia y. Commissioner of Income 
tax (1). The Commissioner's statement of 
the case (whichis to be read with the de- 
cisions of the Income-tax Officer and of the 
Assistant Commissioner which are his 
Annexures A and B), elso is obscure. A 
rather full exposition of the position is thus 
required as to ascertain what “the circum- 
stances of the case” are. In the years pre- 
vious to the year of assessment, which is 
1931-32, the assessee submitted with his 
return of income two statementsin support 
or explanation which are designated A and 
B. Statement A purported to show the 
interest which had accured during the year 
on loans to borrowers from whom no reali« 
sation had been made during the year and 
against whom no suit had been filed, and 
statement B purported to show the realisce 
tions from those borrowers from whom 

(1) AIR 1929 All. 819; 124 Ind. Cas, 467; Ind Rul, 
(1930) All, 515, 
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full or part realisation hed been made 
during the year. From the aggregate 
realisation shown in statement Bthe asses- 
see decucied so much as had been shown 
as accrued interest in statement A furnish- 
ed previous years and so had then been 
taxed, and theaggregate of the balance so 
arrived at, and ot the accrued interest shown 
in the statement A for the year was the 
sum which he showed in his return as his 
profit for the year liable to income-tax. 
The profit so shown was accepted as a 
correct computation under s. 13 after 
scrutiny of his books of account and other 
documents, the alternations being usually 
unimportant (except apparently in respect 
of 1930-31 where the interest accruing dur- 
ing the yearonadebt then under suit, 
was, as will appear later, also, as- 
sessed). 

The method of accounting employed by 
the assessee during some fifteen years for 
computation of his profit is thus a combi- 
nation of the cash (actual realization) basis 
and the accrual (otherwise called the mer- 
cantile or commercial) basis, or cs itis 


expressed in the question prcpounded the 
“mixed cash and accrued basis.” 
For the year 1931-32, however, the 


assessee filed only statement B and made 
the claim. that he,should be assessed on the 
cash basis only, the same deduction being 
made as in previous years, (thatis to say, 
of interest realized in the year under 
assessment on which tax had in previous 
years been realized on the accrual basis 
as being included in the statement A of 
those years). The income from interest which 
he ‘showed was Rs. 222-15-9 as against 
over Rs. 11,000 shown in 1930-31 (apart from 
Rs. 15,669-8-0 mentioned below) and over 
Rs. 30,C00, shown in 1929-30. The Income- 
tax Officer thereupon took action ‘under 
s. 23 (2) and s. 22 (4) and the assessee caus- 
ed to be produced the evidence and docu- 
ments on which he relied in support of his 
return, and upon an examination of the 
assessee’s accounts which admittedly 
exhibited no change ofsystem from previous 
years, and his documents, the Inccmetax 
Officer calculated therefrom “the assessable 
income” (or profits, as defined in “Spanish 
Prospecting Company”) of the year by 
taking the state of the business at the end 
of 1336-Fasli (1929-80) and at the end 
of 1337-Fasli (1980-31) snd comparing 
the acseis of the business at the two dates. 
Finding from Ex.A ihe total investment 
up tothe end of 1337-Fasli, he deducted 
therefrom the aggregate of the total invest- 
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ment up tothe end of 1336-Fasli, and of 
the new loans advanced in 1337-Fasli, and 
held as follows : . 

“Inthe income retuin ihs assessee shuwed only 
Rs, zz2-15-9 as income frum interest on the basis of 
actual realizatyn (cash basis), whereas tne previous 
records shw that the assessee’s method of acccun- 
tancy has all along been mercantile (accrued basis). 
The assessee's own accounts show that he calcu- 
lates acciued interest in all cases in accordance with 
the stipulation in the bond and goes on raising the 
principal frem year to year by the addition of accru- 
ed interest in tne Lahna Bahi. So his method cf 
acecuntancy is clearly mercantile, which has been 
rightly foltowed in the pastand there ‘is no justi- 
fication to change the method of accountancy in the 
current year,” 


‘'There is thus a definite finding that the 
assessee follows the mercantile system of 
accounting and the last sentence is remini- 
scent of Foster v. Commissioner of Income- 
tax (2). The asgessee’s petition of appeal 
has been printed, but tLe order in appeal 
is only intelligible in the light of a further 
petiton tiled on the day befcre judgment 
was delivered. It is there pointed out thet 
the argument on his behalf was that he did 
not keep Lis accounts on the commerciel 
basis, uis cash books showing cnly his cash: 
receipts, and alternatively that it he wes 
assessed on the accrued basis, he was it 
least entitled to deduction of Ks. 15,885-14-0 
of which Rs. 15,669-8-0 wes accrued interest 
of 1929-30 taxed in 1930-31 in the zc- 
count of Ramprasad Singu while under suit 
in the Civil Court. The decision in appeal 
sets out, first, that it was admitted that the 
computation of profits ifit was to be made 
ou the accrued basis, was correct, subject 
to the deduction of the said sum of 
Rs. 15,669-8-0 on which tax had actually 
been deducted inthe previous year, and 
subject toanother deduction which is here 
immaterial. It then goes on to say that the 


assessee next claimed that- he 
ought not to be assessed cn ithe 
accrual basis at all. On this plea the 


Assistant Commissioner sets out that the 
assessee’s money-lending accounts consist 
of the peiscnal accounts of his debtors 
wherein entry is made of the accrued in- 
terest from year to year and of the amount 
actually realized in each case, but neither 
the accrued nor the realized interest are to- 
talled or accounted forin an interest ac- 
count end no profit and less is ecmputed, 
and though there is acash book in which 
the actual realizations are shown, there is 
no interest ledger, and ke then states his 
conclusion thus : 


“Clearly therefore the assessee has not cumi 


puted his profits at all, and no particular method of 
(2) (1929) 3 I T O 485, 2 
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‘accounting can beeaid to be regularly employed by 
him. The Income-tax Officer had, therefore, to make 
the computation of profit upon such basis and in 
such manner as the Income-tax Officer may determine 
and he decided to adopt ths accrued basis which 
was also followed in previous years without objection 
on the part of the assesses.” 


The Assistant Commissioner “ then nega- 
tived the contention on behalf of the as- 
sessee that the proviso to s. 13 of the Act 
did not entitle the Income-tax Officer to 
computethe profits on the accrual basis, 
the basis of which contention was that the 
accrued interest not actually received is not 
“income, profits, or gains” within the mean- 
ing of the Income Tax Act. What he failed 
to observe was that the Income-tax Officer 
had not proceeded under the proviso. In 
the result he maintained the computation of 
income and held it as assessable subject to 
the deductions mentioned. 

It was in consequence of the rejection 
of the contention mentioned that the appli- 
cation was, as already stated, made under 
s. 66 (2), to refer the question whether the 
Income-tax Officer was entitled to regard 
interest unrealised as taxable income. The 
argument on behalf of the assessee was 


that as the assessee does not, as the Assis- - 


tant Commissioner found, employ any regu- 
lar method of accountancy that can be 
accepted by the department (and the 
accrual basis is such amethod) for comput- 
ing the profits of his money-lending for 
purposes of income-tax (this is a paraphrase 
of “no particular method of accounting can 
be said to be regularly employed by 
him’, the substantive portion of s. 13 
which is : 

“Ineoms, profits and gains shall bə computed 
for the purposas of ss. 10, 11 and 12 in accord- 
ante with the mathod of accounting regularly em- 
ployed by the assessee” i 
does not apply and sə the proviso so that 
section which is : 

“Provided that, if no method of accounting has been 
regularly employed, or if the method employed is 
syeh that, in the opinion of the Income-tax Officer 
the income, profits and gains cannot properly b, 
deduct3d therefrom, then the computation shall ba 


made upoasuch basis and in suchmanner as the 
Income-tax Officer may determine,” 
must apply if anything does, and the 


assessee’s profits cannot, under the terms 
of the proviso itself, be computed on the 
accrual basis. 


The point is now stated as being that 
even though in an assessment under the 
substantive portion of s. 13 the accru- 
ed basis may be adopted where the 
assessee has himself treated the accrued 
interest as income of the year under 
asgessment, still as acerued interest is 
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only notional income, the cmputation 
under the proviso to s. 13 must be of 


actual and not of notional income. In 
short, the Income-tex Officer, it is con- 
tended, took the accrued (and unrealised) 
interest to be income, pro‘its and gains of 
the year, whereas, it is contended, it is 
not so in law unless the assessee has so 
treated it in his accounts. : 

The Commissioner of Income-tax (as it 
happened, the same officer who was the 
Assistant Commissioner, had become the 
Commissioner) being: of opinion that the 
question of law, as formulated by the 
assessee, did not cover all the facts of 
the case, substituted the question quoted 
above and referred it for decision pur- 
porting to do so under s. 66 (2). 

Actually the question referred my be 
expanded as follows: 

“Whether in the circumstances of the cas? the 
assessee is liable to income-tax for 1931-32 on 
profits and gains from money-lending of 
1930-31 on the aggregate of (a) the amount of 


interes; accrued in 1930-81 when no interest has 


besn realised; and (b) the amount of interest rea- 
lised in 1930-31 less the amount thereof previously 
agsessed to income-tax.” 


Ths above statement of the facts ex- 
pands what the Commissioner of Income- 
tax has said by the application of his an- 
nexures A and B and the other papers. 


In the statement of the case. he then 
goes on to affirm that “asa matter of fact 
the aesessee has been assessed neither on 
strictly cash basis nor on accrual basis.” 
Computation of income in the year under 
assessment had, he points out, been made 
on the same lines as had been adopted 
at the instance of the assessee himself 
in previous years: for certain reasons 
(which are set out but which are irrelevant) 
he had in 1931-32 claimed assessment of 
the cash basis under deduction of interest 
included in the cash realisation of the 
year where that interest had already been 
taxed on the accrual basis in the previ- 
ous years. The Commissioner had in fact 
come to realise the inapplicability of some 


‘of the observations in the appellate judg- 


ment in which the computation of profit 
by the Income Tax Officer had been af- 
firmed on a ground different from that on 
which it had been made. What he means 
appears to be that whatever the theory 
applied, in fact computation had been on 
the same lines as in previous years, as is 
indicated above, to wib on the method of 
accounting Knot a pure mereantile or a 
pure cash method of accounting but a 


“mixture of these methods) which the asses- 
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see himself regularly employed, and not 
under ihe proviso to s. 13: such are 
“the circumstances of the case,” and the 
observations, obiter or even erroneous in 
the course of the appellate decision do 
not, it is implied, alter the fact that the 
assessment is under the substantive part 
ofs. 13. 

Then ccmes para. 6 in which, apart 
from the affirmation above mentioned, he 
gives his own opinion on the case in 
which the High Court is consulted. It 
is that in fact the computation of the 
assessee’s profits and gains has, as always 
hitherto, been made under the substantive 
portion of s. 13, that is, in accordance 
with the method of accounting regularly 
employed by him. He bases this opinion 
on the following: the assessee had shown 
no ground for discarding his previous 
method of accounting ; no doubt the ap- 
pellate finding that no regular (particular) 
system of accounting has been followed 
by the assessee, is rightin the sense that 
the assessee’s books do not furnish a basis 
for an inference that either of the two 
well-known methods is followed, but it is 
not necessary that the method of account- 
ing regularly followed be purely cash or 
purely mercantile, that is to say, it may be a 
mixture of the two systems and in fact 
the system which the assessee has actually 
adopted’ for computation of profits, (to wit, 
the mixed system chown in tke returns 
A and B is a method of accountancy with- 
in the meaning of s. 13, and it is on that 
method that ihe computation of profit was 
made in previous years and in the year 
in controversy. His point is that in spite 
of observations in the appellate decision 
the computation has actually been made 
under the substantive part of s. 13. Finally 
he argues that even if (contrary to his 
view on the facts as stated by him) it 
is the proviso that is applicable to the 
case, the assesement is nevertheless valid 
as being made on a basis and in a manner 
such as the Income-tax Officer is authoris- 
ed to determine, which, it is implied, may 
be the accrual basis (with necessary 
modification}; there is apparently no ques- 
tion that in the circumstances of this asses- 
see, as discloséd by himself and his accoun- 
tant, the profit of the year may safely be 
computed, as it has always been by him- 
self, as equal to the full interest (less 
remission shown which has accrued within 
the year.) . 

Thus the assessee’s contention is that 
the legitimacy of the principles of ecm- 
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putation applied by the sesessee is a ques“ 
tion of law and that the accrued interest 
debt due to him cannot be taxed as-pro- 
fits unless he treats it as such, while the 
case for the Commissioner is that what 
has been eld liable to income-tax is not 
the unrealised accrued interest but the 
profit of the business computed on the 
assessee’s own me‘hod of computation, 
though it happens to be of the same 
amount (subject to the assessee’s remis- 
sions’ and the deductions mentioned) as 
the accrued interest. But the case stated 
implies that the assessee has treated the 
accrued interest as received by him (so 
that in the eye of the law itis a receipt) 
and subject to deductions which are not 
in controversy) as profits of his business 
during the year. It would thus appear 
that the assessee’s point is not here in 
controyersy since in spite of the requisi- 
tion of the assessee under s. 66 (2), the 
reference of the Commissioner cannot be 
said to include it; the reference definitely 
states the case as one in which a method 
of accounting, though perhaps not a 
normal one, has been regularly employed 
by the assessee himself from which, more- 
over, the profit of the business can pro- 
perly be and has been deduced, and in 
such circumstances the proviso to s. 13 
does not come in at all. Tne function 
of the High Court is to decide not the 
question set out in the application under 
s. 65 (2), but questions of law raised by 
the case stated, of which the question 
whether under the proviso to s 13 (he 


‘computation of profit can legally be on 


the basis of the accrued interest (with or 
without modification is here not one. 
Manifestly what happened is this. On 
considering the assessee’s application under 
s. 66 (2), the Commissioner found him- 
self, as already indicated, in disagree- 
ment with his order es Assistant Commis- 
sioner where he had held in error of fat 
that the Income-tax Officer had applied 
the proviso to s. 13; two courses must 
have seemed open, either to review that 
order under s. 33 or to refer the larger 
guestion so that there might be tested 
the validity of the assessment whether 
under the substantive part of s. 13 or 
under the proviso thereto; if, however, he 
passed an order unders. 33 substituting 
reasons of his own for those of the Assis- 
tant Commissioner, there was, until the 
first proviso to s. 66 (2), was inserted by 
Act XVII of 1933, no provisioa for a 
reference under s. 66 (2), against his order; 


+ 
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(though ihat proviso came into operation 
on September 11, the correction slip did 
not arrive until after the requisition had 
been considered); and thus the reference 
made on October 13, 1933, though no- 
minally under s 66 (2), is® actually one 
which would more appropriately be made 
under s. 66 (1), since though the case stated 
accepts the order under s. 31 in so far 
as that order dismissed the appeal, it re- 
jects the grounds on which that order is 
made, and accepts the basis on which 
the Income-tax Officer computed the profit 
assessable (with modification in detail 
bringing it within the previous mixed cash 
and accrual basis): in fact the case stated 
is that the resultant computation of. profit 
‘for the purpose of s. 10 is made on the 
method of accounting regularly employed 
by the assessee which though no doubt a 
mixed system, is one from which his profits 
can properly be and have been deduced. 

I am accordingly constrained to the 
view that on the statement of the case 
referred for opinion if must be held that 
the computation of profit for assessment to 
income-tax has, as it stands, been genuine- 
ly made under the substantive part of s. 13, 
that is to say, on tke method of account- 
ing regularly employed by the assessee, 
and thet accordingly no point of law arises 
thereon for decision under s. 66 (5). A 
reference back to the Commissioner under 
ss. 66 (4) has not been suggested and it 
would probably not be helpful at this 
stage. I shall deal briefly with two in- 
cidental contentions for the assessee. The 
first of these is that ‘in the circumstances 
of the care” the assessee in fact employs 
no method of accounting within the mean- 
ing of s. 13 so that a computation of 
profit thereon is not possible. But though 
it may be unscientific, a method of ac- 
counting is certainly, regularly employed 
by him, which, moreover, he has himself 
utilised for over fifteen years to ascertain 
from it the sums on which he was in his 
own view liable to income-tax as profit 
of his business. The second contention is 


that the mere fact that hitherto the assessee ` 


has permitted himself to be assessed on 
sums, to wit, unrealised interest, which 
are really debis due to him and not 
profits of his business, does not involve a 
continuance of the method of accounting 
under which that was done; with a con- 
sequent conlinuance of unwarranted taxa- 
tion. That would be so, but it is not the 
position here. What has to be ascertained 
ig the ‘profits and gains’ of his business 
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as s, whole—how much it has improved 
in the year and that is exactly what has 
been done, 

The assessee has indicated that in his 
view the accrued interest is a good asset 
at its face value and the computation of 
improvement has here heen made on his 
own mothod of accounting in which he 
takes his unrealised interest as profit of 
the business. I agree with the view of 
Agarwala, J., in this regard and parti- 
cularly that the decision in St. Lucia 
Usines & Estates Co. Ltd. v. Colonial 
Treasurer of St. Lucia (3), andthe argu- 
ment founded thereon are by no means 
favourable to the assessee in the circum- 
stances of this case. It is not necessary 
to express an opinion on the argument of 
Mr. Manohar Lal as to the proviso to 
s. 13 though it is attractive. His first 
claim, which, as indicated, is that if does 
not apply, is good on the case stated, but 
as a last line of defence he was prepared 
to maintain that if the substantive part 
of s. 13 is held inapplicable, and there 
ig no method of accounting regularly 
employed by the assessee on which com- 
putation can be made or from which pro- 
fits and gains can properly be deduced, 
the assessing authority is nevertheless 
entitled to utilise as the best rough and 
ready way available, the method of ac- 
counting employed, even though ex hypo- 
thesi, the “profits and gains cannot pro- 
perly he deduced therefrom.’ The re- 
ference in the form in which it has been 
made, I would answer in the affirmative. 
Tt is not implied that a reference is not 
possible on future materials in which the 
question originally submitted by the as- 
sessee might not properly arise for deci- 
sion under s. 66 (5). As the reference 
has not been made ina satisfactory man- 
ner, with resultant trouble to all concerned, 
I would direct the parties to bear their 
own costs. 

Reference answered. 


D. 
(3) (1924) A © 503; 93 LJP O 212; 131 L T 267; 68 
S-J 456. . i 
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Civil Appeals Nos. 1120 and 634 of 1933 
February 24, 1936 
Wort, J. 
SURPAT SINGH AND oTaBRS— 
'  PLAINTIFES—APPELLANTS 
versus 
GENA JHA AND ANOTHER— DREENDANTS—- 
RESPONDENTS _ 

Evidence Act (I of 1872), s. 32 (7)—Document, when 
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relevant under s, 32—Record of Rights—Value of 
—Whether a document of title—Landlord and tenant 
—Non-piyment of rent for twelve years—Whether 
establishes rent-free grant. 

Where there is no evidence whatever which falls to 
be considered under s. 32, Evidence Act, the docu- 
ment cannot be considered as relevant under s. 32 (7) 
of the Act. 

The Record of Rights is not a document of title ; it 
is simply an evidence of fact. When it is once shown 
upon fundamental principles, thatthe landlord is 
entitled to rent, unless the tenant shows some con- 
tract or settlement which allowshim to hold the 
land rent-fies, the tenant is bound to prove that 
it will not be proved by mere entry in Record of 
Rights. Jagdeo Narain Singh v. Baldeo Singh (1), 
relied on. RajahSahib Perhlad Seinv. Doorga 
Prasad Tewaree (2), referred to. 

Mere non-payment of rent fora period of twelve 
years or more is not sufficient to establish a rent-free 
grant. 

C. A. from appellate decree of the Sub- 
Judge, Purnea, dated May 29, 1933. 

Mr. J. ©. Sinha, for the Appellants. 

Messrs. D. L. Nandkeolyar and Nawal 
Kishore, for the Respondents. 

Judgment-—These two appeals by the 
Plaintiffs arise out of actions for as- 
sessment of fair rent. The defence was 
that the lands were granted rent-free and 
in each case reliance was placed by the 
defendants upon the Record of Rights to- 
gether with other evidence. So far as 
Second Appeal No. 1120 of 1933 is concern- 
ed, it is admitted bythe learned Advo- 
cate appearing on behalf of the plaintiff- 
appellants that 74 bighas out of 9 bighas are 
governed by a recent judgment of mine in 
this Court and the appealis pressed only 
as regards 14 bighas which is the difference 
between 9 bighas the area of the holding 
and 73 bighas.. The appeal is not pressed 
with respect of 73 bighas as the learned 
Judge has ‘identified the land in suit with 
certain sanad granted to the defendant's 
ancestors, and, the contract being estab- 
lished between the landlords and the origi- 
nal tenants, the learned Judge is juslified 
in giving judgment to the effect that the 
land was rent-free. The contention on 
behalf of the plaintifi-appellants now is 
that they are entitled to assessment of fair 
rent sofaras 14 bighas are concerned. 
The learned Judge in the Court below has 
dealt with the matter in this way. He has 
identified the whole of the 9 bighas with 
the original sanad and has come to the 
conclusion that the difference between the 9 
and 73 bighas was merely by reason of a 
different standard of measurement. In 
my judgment theleamed Judge was en- 
titled to come to that conclusion. if he was 
so minded. The decision of the learned 
Judge in the Oourt below that the whole of 
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the land in dispute and the Ind which was 
the subject-matter of ihe original grant 
being tke same, the plaintiffs claim failed, 
being a decision on fact is binding on me 
in second appeal. Appeal No. 1120 of 1933 
is, therefore,concluded by the finding of 
fact aforesaid and fails. 

As regards Second Appeal No. 634 of 
1933, different considerations arise. ‘The 
area of the lend in this case was much 
larger, but Iam not much concerned with 
that particular matter. I am concerned 
with the evidence upon which the learned 
Judge inthe Court below relied for the 
purpose of coming _ to the conclusion 
favourable to the defendants. First the 
Record of Rights was relied upon and the 
learned Judge found that the plaintiffs. 
failed to rebut the entry thereof which was 
in favour of the defendants. The learned 
Judge also relied upon documents of title 
and documents between persons not parties 
to the action for the purpose of identify- 
ing the land in suit, and very little need 
he said with regard to that matter. But 
the learned Judge in the Court below has 
relied upon certain kobalas for the purpose 
of deciding that this land was rent-free. 
A recitalto that effect is contained in 
fxs. A and A-1 which are documenis of 
titte and in Ex.4 which is a document 
between persons not parties to ihe suit. 
Now it is urged on behalf of the defend-’ 
ant-respondents that the decision of the 
learned Judge in the Court below is support; 
ed by s. 32 (7), Evidence Act, which. pro- 
vides: 

“(When the statement is contained in any deed, 
will or other document which relates to any 
such transaction as is montioned in s. 13, ol. 
(2 (3), is made by a person who is dead, or 
who cannot be found or who has become incap- 
able of giving evidencs......... itis by itself a relevant 
fact.” 

It is contended by Mr. Nandkeolyar in 
the first instance that the Judge was, entitl- | 
ed to look atthe documents because the 
persons were dead, and, as the recitals 
came under s. 13, they were relevant. But 
the fact is that there was no evidence what- 
ever which fell to be considered under s. 32. 
The kobalas were simply introduced in the 
case without any evidence entitling them to 
be admitted under s. 32, Evidence Act. 
liad there been such evidence I should 
have held very reluctantly that it came 
under cl. (7), s. 32, read together with s. 17 
of the Act. Bat I need not express my 
own view inthe matter, as their Lordships 
of the Privy Council has decided thet, the 
application of the section is to be extended 
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to corporeal rMhis as well as incorp?real 
rights. I am quite clearly of the opinion 
that the learned Judge was not entitled to 
look at either of these documents (and 
certainly Ex. 4) for the purpose of estab- 
lishing the rent-free nature othe defend- 
ants’ grant. Atthis point I should state 
that in this case there was no sanad or 
document of title or contract of any kind 
proved by the defendants and, therefore, 
they were forced to rely upon these kobalas 
plus the entry in the Record of Rights. 
Now the learned Judge has stated that 
apart from the kobalas the Record of Rights 
could be relied upon as the plaintiffs did 
not rebut the entry thereof. 

In the view that I take of the case, the 
only evidence the defendants could rely 
upon was the Record of Rights: Mere non- 
payment of rent for a period of 12 years 
or more is not sufficient as has been laid 
down by their Lordships of the Privy Coun- 
cil in a number of cases, and if I may be 
allowed to say so, the proposition itself is 
evident. The defendants were, therefore, 
forced to rely upon the Record of Rights. 
In this connection the well-known decision 
in Jagdeo Narain Singh v. Baldeo Singh 
(1), a decision of the Privy Council, is re- 
lied upon. The proposition stated by Mr. 
Ameer Ali is that the Record of Rights, in 
the circumstances such as existed in this 
case, that is to sey, where a» rent-free 
grant is claimed. is rebutted the moment 
the plaintiff establishes that he is the 
zamindar or the proprietor. This propo- 
sition is no doubt based on the well-known 
decision in Rajah Sahib Perhlad Sein v. 
Doorga Persad Tewaree (2), at page 331* 
which is tothe effect that: l 

“The zamindar has a prima facie title to the gross 


collections from allthe mouzahs within his zamin- 
dari." 


This is clearly based on the fundamerital 
principles that if a person claims any right 
ever arny portion of the proprietor's land, 
he mustestablish that right by proving 
some sort of agreement between him and 
the landlord. The decision to which I 
referred toin the first instance has been 
explained, as I pointed out in a recent 
judgment in Stunewigg v. Kameshwar 
Narain Singh (3). Not only is there 

(1) 2 Pat. 38; 71 Ind. Cas. 984; AI R 1999 P © 272; 


4°T A 399; 3P L T605; 360 L J 499; 32M LT 10; 
(1928) MWN 361; 27 0 W N 925; 45 ML J 46; 


(2) 12 MI A 2823:12 W R 6;2BLR 111; 2 Suther 
225; 2 Sar. 429 (P 0) 


(3) 11 P L T 444; 71 Ind. Oas. 1022; AIR 1923 Pat. 
340; (1923 Pat. 122: 1 Pat. 1 R99, 


“Page of 12 M, T, A—[Hd] 
6 








3. P. K. OHETTYAR FIRM V. S. DUTT (RANG.) 


‘rent unless the defendant 


: examination of evidence upon which 


1001 


that explanation, but I think there is a fur- 
ther explanation. The Record of Rights is 
not a document of title; it is simply an 
evidence of fact. When itis once shown, 
as it wasin this case, upon fundamental 
principles, that the landlord is entitled to 
showed some 
contract or settlement which allows him 
to hold the land rent-free, the defendant is 
bound to prove that. Now, can the de- 
fendants prove it by producing the Record 
of Rights? It is impossible to hold that tke 
proposition laid down in Jagdeo Narain 
Singh v. Baldeo Singh (1) is in any way 
limited, although it is true that in that case 
there was an elaborate discussion on ae 
the 
defendants relied in order to establish their 
rent-free grant. 

In my judgment the authority in Jugdeo 
Narain Singh v. Baldeo Singh (1), governs 
this cese and that the learned Judge in the 
Court below was wrong in holding that the 
defendants’ right to rent-free grant was es- 
tablished by an entry in the Record of Rights. 
The defendants being no longer entitled to 
rely upon that entry, and the defendants 
also not being entitled to rely upon the 
three kobalas, to which Ihave made more 
particular reference, the plaintiffs should 
have been allowed to succeed. Fox those 
reasons the plaintiffs’ apnesl Ne. €34 
succeeds and is allowed with ccsis. Leave 
to appeel under the Letters Patent in 
respect of Appeal No. 634 of 1933 is 


granted. Second Appeal No. 1120 of 1933 
is, es have already said, dismissed with 
cosis. 

D. Order accordingly. 





RANGOON HIGH COURT 
Special Bench 
Civil Revision Application No. 29 of 1936 
March 11, 1936 
Pace, C. J., BA U ayy DUNKLEY, JJ. 
S. P. K. CHETTYAR FIRM—APPLICANT 
versus 
S. DUTT—RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 3(1)— 
Notification No. 37, by Governor-in- Council—Ezpres- 
sion, “value not exceeding fifteen thousand rupees” 
refers to case where insolvent's debts do not amount over 
that amount—Jurisdiction of Court, how determined 
~—~Practice—District Judge taking insolvency proceed- 
ing on his file — Should not transfer it to Assistant 
District Judge because of subsequent happenings. 

The expression “value not exceeding fifteen thou- 
sand rupees,” in Notification No, 37 issued by the 
Governor-in-Council, under 3.3(1), Provincial In- 
solvency Act, refers toa case “in which the debts of 


{c02 
the insolvent do not amount to over fifteen thousand 
rupees’, and in the absence of any mora accept- 
able interpretation the view of the Governor in- 
Council should be accepted as to the meaning of the 
expression “value not exceeding fifteen thousand 
rupees.” Theeffect of accepting this construction of 
notification is that the Court may or may not possess 
jurisdiction to hear an insolvency proceeding at any 
particular time according to the amount of the debts 
of the insolvent that at that particular time may 
appear tobe outstanding and not according to the 
amount of debts as they arp2ar in the petition. 

[Necessity of amending cither the Burma Courts 
Act or the Provincial Insolvency Act pointed out.] 

Per Dunkley, J.—When a District Judge has once 
taken an insolvency case on to his file and taken action 
thereon, he should not transfer it afterwards to the 
Assistant District Court because of some subsequent 
happening in the cass, 


O. R. App. against an order of the District 
Court, Bassein, dated August 8, 1935. 

Mr. Chari, for the Applicant. 

Mr. Hay, for the Respondent. 


Page, C. J—This application in revi- 
sion fails, It appears that a creditor's 
petition wes filed in the District Oourt 
of Bassein on November 29, 1932. Upon 
the face of the petition the petitioning 
creditor alleged that the debt due to him 
from the respondent amounted to 
Rs. 15,947-1-9. That sum consisted of 2 items, 
(1) Rs. 8,029-9-9 alleged to be due on three 
promissory moles, and (2) the sum of 
Rs. 7,917-8-0 alleged 
registered mortgage. It appeared, however, 
from pare. 1 (b) of the petition that a 
mortgage suit in respect of the second item 
was pending. In these circumstances the 
learned District Judge refrained from tak- 
ing further sleps in the proceedings until 
the result of the mortgage suit was known. 
After the mortgage suit was dismissed, 
as it appeered upon the face of petition 
that the amount of petitioning creditor's 
debt was only Rs. 8,029-9-9, the learned 
District Judge transferred the proceedings 
to the Court of the Assistant District 
Judge for detepitiination. An adjudication 
order was passed inthe Assistant District 
Court on August 21, 1934. Subsequently 
it appeared that the total.debts of which 
proof was submitted in the insolvency 
amounted to Rs. 15,707. 


An application, however, was made by the 
Receiver. in insolvency that certain debts 
alleged to be due by the insolvent to the 
present applicant might not be admitted. 
The application of the Receiver was dis- 
missed by the Assistant District Court, and 
an appeal was presented by the Receiver 
to the District Court from the-decision of 
Assistant District Court edmitting these 
debts. On appeal the learned District 
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Judge reduced the amoun@ of the debt 
which ought to be admitted by Rs. 3,052, 
thereby reducing the total amount of debts 
of which proof was admitted to a figure 
less than Rs. 15,000. The learned Assistant 
District Judge further held that he had 
no jurisdiction in the matter inasmuch as 
the debts of the insolvent amounted to over 
Rs. 15,000 and therefore the Assistant 
District Court had no jurisdiction. On ap- 
peal. from the order the District Court in 
the events that happened, namely that the 
debts of which procot was admitted em- 
ounted toless than Rs. 15,000 allowed the 
appeal, and held that the Assistant 
District Court had jurisdiction. The mere 
recital of the nature of the proceedings 
that have taken place and the orders that 
the Assistant District Court and the District 
Court were compelled to passin the cir- 
cumstances discloses a situation full of 
humour, though for those concerned in in- 
solveney proceedings the humouris grim. 
The difficulty that has arisen is due to the 
terms of two notifications which were 
issued by the Governor-in-Council pursuant 
tos. 3, sub-s. (1), Provincial Insolvency Act, 
which runs as follows: 

“Ths District Courts shill be the Ccurts hav- 
ing jurisdiction under this Act; Provided that the 
Local Government may, by notification in the local 
official Gazette, invest any Court subordinate to a 
District Court with jurisdiction in ary class of 
casts, and any Court so invested shall within the 
leal limits of its jurisdictim haye concurrent 
jurisdiction with the District Ccurt under this 
Act.” . 

Accordingly, on Fobruary 15, 1933, the 
Governor-in-Council issued the folowing 
nctification: 

“No, 37, In exercis2 of the powers conferred by 

s. 3, sub-s. (D, Provincial Insolvency Act, 1520, the 
Governor-in-Council hereby invests every Assistant 
District Court in Burma with jurisdiction to hear 
and determins any class of cases of a value not ex- 
ceeding fifteen thousand rupees.” 
’ This notification was in force when the 
petition was originally filed cn Novem, 
ber 29, 1932, and elso when the proceed- 
ings were transferred to the Assistant 
District Court on May 10, 1934, after the 
petition hed been re-presented on May 9, 
1934. On July 3, 1934, a further notifica- 
tion, by which notification No. 37 was 
cancelled, was issued by the Governor-in- 
Council. It was to the following effect: 

“No, 207. In exercise of the powers conferred by 
s. 3, sub-s, (1), Provincial Insolvency Act, 1920, the 
Governor-in-Council hereby invests every Assistant 
District Court in Burma with jurisdiction to hear 
and determine any class of cas3s in which the 
debts of the insolvent do not amount to over fifteen 
thousand rupees,” 


Now, the learned Advocate for the appli- 
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cant contendg that the Assistant District 
Court never had jurisdiction 10 hear and 
determine these insolvency proceedings 
because the meaning of the expression 
“value not exceeding fifteen thousand 
rupees” in Notification No. 37 is the value 
according to the amount of the debts of 
the insolvent as they appear in the peti- 
tion. He urged that, inasmuch as one of 
the acts of insolvency alleged was that 
the transfer on September 29, 1932, of the 
insolvent’s property to the S.P. K. firm, 
who are the present applicants, was either 
made with intent to defeat or delay the 
insolvent’s creditors or was a fraudulent 
preference, and in either case amounted 
to an act of insolvency and was subject 
to annulment, the Couri must assume that 
if the. act of insolvency was valid and the 
transfer to the applicant was annulled, the 
applicant would have a claim for more 
than Rs. 15,000 as an unsecured debt prov- 
able in the insolvency, and therefore 
upon ihe face of the petition the value of 
the case exceeded Rs. 15,000. 

We cannot so construe the expression 
“value not exceeding fifteen thousand 
rupees” in Notification No. 37. To place such 
an interpretation upon the notification 
would make the jurisdiction of the Court 
depend upon surmise, hypothesis and con- 
tingency, which could never have been 
intended. At the same time we are at 
one with the learned Advocates who ap- 
peared both for the applicant and the res- 
*pondent that it is a matter of no little 
difficulty to extract an intelligible mean- 
ing from the expression “value not ex- 
ceeding fifteen thousand rupees.” Various 
attempis were made by the learned Ad- 
vocates on the cne side and on the other 
to give it some working meaning but 
without avail. It would-appear, however, 
from Notification No. 207 that the Gover- 
nor-in-Council intended the expression 
““value not exceeding fifteen thousand 
rupees” to refer to a case “in which the 
debis of the insolvent do not amount to 
over fifteen thousand rupees,” and we are 
prepared in the absence of any more ac- 
ceptable interpretation to accept the view 
of the Governor-in-Council as to the mean- 
ing of the'expression “value not exceeding 
fifteen thousand rupees.” 

Now the effect of accepting this con- 
struction of Notifications Nos. 37 and 207 is 
that the Court may or may not possess 
jurisdiction to hear an insolvency proceed- 
ing at any particular time according to 
the amount of the debts of the insolvent- 
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that at that particular time may appesr to 
be outstanding. The present case is a 
simple but cogent illustration of the situa- 
tion that results from the issue of these 
notifications, and, if the Court were at 
liberty to express an opinion upon a 
matter of policy, it would appear advis- 
able that steps should be taken by amend- 
ing either the Burma Courts Act or the 
Provincial Insolvency Act in order that en 
end should be put to the present impasse, 
Adopting the construction which finds favour 
with us, it is plain that the Assistant 
District Court at present has jurisdiction 
to hear and determine the present pro- 
ceedings. For these reasons, in our opinion 
the application fails and must be dismissed 
with costs five gold mohury. 

Ba U, J.—I agree. 

Dunkley, J-—The construction of Noti- 
fication No. 37, dated February 18, 1933, 
for which learned Counsel for the appel- 
lant firm contends is that “value” in rela- 
tion to the proceedings on a petition in 
insolvency means and includes the total 
amount of the debts alleged in the petition 
plus all other debts which on the face of 
the petition may be brought into question 
at any stage of the proceedings. It is 
difficult to give an intelligible meaning to 
the word “value” in relation to an insol- 
vency proceeding but the word certainly will 
not bear the meaning which the learned 
Counsel wishes to impose upon it, for that 
would make jurisdiction dependent on a 
contingency. I agree with my Lord the 
Chief Justice that in our endeavour to 
construs Notification No. 37 intelligibly, 
we are entitled to look at the later and 
superseding Notification No. 207, July 3, 
1934, and to construe the earlier notifica- 
tim in the light of the later notification 
on the assumption that the latter was 
issued by the Governor-in-Council with a 
view to explaining whet ‘the earlier noti- 
fication was intended to convey and remov- 
ing the doubts as to its meaning. 

On this assumption the meaning of 
“value” in the earlier notification is the 
same asthat of “debts of the insolvent" 
in the later notification. “Debts of the 
insolvent” must clearly mean the debts 
admitted or proved in the proceedings; the 
expression cannot include secured or doubt- 
ful debts which mey or may not become 
provable at some subsequent stage; for, if 
so, the jurisdiction of the Assistant District 
Court will elways remain in doubt in every 
insolvency case. It is urgedthat the effect 
of this construction of the expression is 
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that in any particular case the Assistant 
District Court may have jurisdiction at one 
time and not at another, and that in con- 
sequence several transfers of the case be- 
tween the District Court and the Assisiant 
District Court, with their attendant evils of 
prolonged duration and uncertaintly, may 
occur. 

Iagree that this is so, and that in an 
insolvency case uncertainty .as to the Court 
having original jurisdiction is most unfortu- 
nate as it entails uncertainty as to the Court 
to which appeals lie: but it is impossible to 
devise any form of notification which will 
entirely remove this uncertainty, and if I 
may make the suggestion, in my opinion, 
the only satisfactory method of meeting 
the difficulty is by an amendment of the 
Burma Oourts Act, to make all appeals, 
of whatever kind, from the Assistant 
District Court lie direct to the High Court. 
As the law now stands the evil can be 
greatly mitigated if District Judges will 
pear in mind that Assistant District Courts 
do not possess exclusive jurisdiction in 
insolvency cases, their jurisdiction being, 
under the proviso to s. 3 (1), Provincial 
Insolvency Act, concurrent with the jurisdic- 
tion of District Courts. When a District 
Judge has once taken en insolvency case 
on to his file and taken action thereon, 
‘he should not transfer it afterwards to the 
Assistant District Court because of some 
subsequent happening in the case. 

[agree that, in the present case, the 
Assistant District Court had jurisdiction 
when the care was first transferred to it on 
May 10, 1934, and that in view of the ap- 
pellate order of the Distrisi Court, dated 
August 8, 1935, in Civil Miscellaneous 
Appeal No: 5 of 1935, the Assistant Dis- 
trict Court still retains jurisdiction, and 
that therefore this application in revision 
fails and must be dismissed. 

D. Applicaiion dismiss d. 

PATNA HIGH COURT 
Civil Appeal No. 1288 of 1931 
November 13, 1935 
MACPHERSON AND Moaammap Noor, Jd. 
NANAK PRASAD SAHU—Derenpant 
—APPELLANT 
versus 
Musammat KASEDA KUMRI—Puarntipe 
oe ee aa (XI of 1859 
e Sales Ac of 1859), 
Pais 5 A i Pa andi and kist—Meanings o 
—Kistabandi detes—Bengal Tauzi Manual, r. 1— 
Suit to set aside sale~Jurisdiction of Collector to 


sell land challenged—Decision depends on nature of 
estate being liable for arrears when it was sold— 
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Appeal to set aside sale filed beyond time—Suit to 
set aside sale, whether can be enterbained—Appeal— 
Lower Appellate Court allowing question of juris- 
diction to be raised—Materials to adjudicate on 
point-—It may direct original Court to take further 
evidence—New point should not be allowed at late 
stage, 

In Bihar the priginal kistbandis fixed under the 
engagement entered into with the proprietors for 
almost 
invariably according to the Fasli era, and thefour 
dates in June, September, January and March, 
fixed for the payment of the Government revenue 
are the latest dates of payment determined by the 
Board of Revenue under s. 3, Revenue Sales Act, and 
could not possibly be kistbandi dates of the Fasli era, 
Where the original kistbundt under s. 2 of the 
Act is unknown and forgotten the latest dates fixed 
under s.3 are popularly known as the kist 
dates. They are not the kistbandi datesas provid- 
ed by s. 2 but only the latest dates of payment as 
fixed by tha Board of Revenue under s. 3 
Rule 1 of the Bengal Tauzi Manual sets out 
that the tauzi roll ofa District ig ths list of the 
estates from which the land and Police revenue of 
the District is collected, showing the revenue 
assessed upon each estate divided into the amounts 
due on each latest day of payment, and the word 
kist indicates “the period between one latest 
day for payment of arrearg of revenue and the 
nxt” and the word is not used therein in the 
restricted meaning assigned toit by s. 2of the 
Bengal Land Revenue Sales Act. Judunandan 
Singh v Savitri Devi (1) and Shyama Kant Lal 
v. Kashi Nath Singh (5), referred to, i 

Ia a suit whera tne jurisdiction of the Collector 
to sal] an estate is impugned, the decision depends 
upon what is allsged ond prove! ag tothe estate 
not beiag liable for an arrzar of revenue in respect of 


which the Qollectur cuid sell it on the date on 
which h:> did səl it. i 
Where for arrears of lnl’ revenus, land was 


soll and an appeal from order refusing to sət aside 
sals was filed beyond sixty days of the date of the 
5.13: 0, : 

Ifeld, thatan appeal preferred out of time is 
n> valid appeal conssqueatly a suit to s25 aside 
the sile could not be entertained undar 3, 33, Bengal 
Land Revenus Sales Act unless ths appeal to set 
aside the sale was filed in time under s. 25 of the 
Act. Pirthwi Chand Lal v. Kirtyanand Singh (9), 
referred to, 

Where the lower Appellate Court permits the ques- 
tion of jurisdiction to bə raised before it, it 
is incumbent upon it in the circumstances to 
secure the materials upon which a decision could 
be safely arrived at either by taking the necessary æ 
evidenze orby directing the Court of fact to take 
it 

It is very necessary that every discouragement 
should be given to an invention of new points at 
a late stage, points which might have baen met if 
taken properly by adducing further evidence. 

©. A. from appellate decree. of the Ad- 
ditional Distric; Judge, Monghyr, dated 
June 13, 1931. : 

Mr. S. N. Bose, for the Appellant. 

Messrs. L. N. Singh and C. P. Sahi, for 
tke Respondent. 


Macpherson, J.—This is the lest of 
three second appeals which have been 
preferred from decisicns in 1931.cf "Mr, 


mm ) 
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Sharma as OMciating Additional District 
Judge of Monghyr in appeals arising from 
suits to set aside seles held under the Reve- 
nue Sales Act. The decisions in the others 
are reported in Jadunandan Singh v. 
Saritrt Davi (1) and Damoda® Prasad v. 
Wakilunissa Bibi (2). 

In the suit out of which the preeent 
appeal arises the plaintiff sued to have the 
sale under the Revenue Sales Act, 1859, 
held on Juue 6, 1927, in respect of his ten 
annas old share in village Nishara bearing 
Tauzi No. 761, set aside on the ground that 
the essential notices had not heen served. It 
was averred that the defendant, in collusion 
with Teni Sahu, his son-in-law, had frequently 
secured surreptitious service return of the 
notice and fraudulent sale of the plaintiff's 
share end purchase thereof and Teni Sahu, 
in collusion with the Court peon, had also 
prevented plaintiff from having any know- 
ledge or informeticn of. the sale until Sep- 
tember 22, following. ‘he plaint sets out 
that an appeal against the said sale had been 
summarily rejected by the Commissioner 
of Bhugalpur. There wes no allegaticn in 
the plaint thatthe sale had been keld by 
the Collector vitkcut jurisdiction nor even 
that there lad been no arrear of land reve- 
nue in respect cf which it could have taken 
place and in particular there is no reference 
to any kist or instalment whether in the 
restricted meaning of s.2 of the Act or in 
the signification oftheterm in the Tauzi 
Manual, the Tauzi Ledger and popular 
parlance. Equally in the issues framed 
there is no mention of any question of 
jurisdiction or in particular of the sale hav- 
ing been held priorto the date on which 
the Collector could legally hold it. Fur- 
ther nowhere in the judgment of the first 
Court isthere any mention of the question 
of jurisdiction or of kist. 

Thus until the stage cf appeal the sub- 
«stantial question agitated was whether the 
sale was liable to be set aside on the ground 
of fraud and suppression of notice. The 
learned Subordinate Judge decided the 
issue on that point in the negative. The 
Appellate Court found itself in complete 
agreement with that finding and itis not 
contested before us. It differed indeed 
from the view of the first Court that the 
suit on the ground set out in the plaint was 
not entertainable by reasonof s. 33 of ihe 
Act, which enables the Court to annul a 


(1) 12 Pat. 750; 143 Ind. Cas. 869; A IR 1933 
par: 236; 14 P L T 247; Ind, Rul. (1933) Pat. 
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BY 16 PL T 785: 160 Ind. Gas. 14; AIR 1935 
Pat, 490; 15 Pat, 5£,29B R 155; 8R P 324, Í 
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sale only on a ground set out in the appsal 
provided by s. 25, which appeal must bo 
preferred on or before the sixtieth day of sale 
whereas the plaintiffs appeal being late, there 
was no validcppeal. The Appellate Court 
is here in error, since an appeal preferred 
out of time is no appealin the eye of the 
law as observed by ‘my brother Mohammad 
Noor, J., in Pirthwi Chand Lal v. Kirtya- 
nand Singh (3), and the trial Court's view that 
the suit, es framed, would fail also cn this 
ground, is correct. Thus the suit, as framed, 
was bound tofail on these grounds of fact 
and law. But the lower Appellate Court al- 
lowed to be raised and accepted a point 
in favour of the plaintiff-appallant admitted- 
ly raised for the first time at the hearing 
of the appeal. The point is that the Collec- 
{or had, inthe circumstances of the case, no 
jurisdiction to sell the estate. 

The learned Judge sets out thatthe es- 
tale was sold for alleged arrears of Govern- 
ment revenue mounting to 14 nnas for 
the kist ending March 28, 1927, and accepts 
tle argument for tle appellent that the 
share was not Jisble to be sold until the 
expiration of the lest day of peyment, 
namely, on January 12, 1928, so that the sale 
by the Collector cn June 6, 1927, wes void 
for went of jurisdiction. His attention wis 
drawn to notification No. 2557-A, dated 
August 6, 1910, made in pusuance of s. 3 
Sales Act, that January 12 and March 28 
are fixed asthe latest datcs for payment 
of revenue exceeding Rs. 10 but not exceed- 
ing Rs. 50 in Districts where the Fasliera 
prevails, as it does in this case, and the re- 
venue of Tauzi No. 761 (which, it may be 
observed, wes the residue after partition 
in 1880) falls within those limits. He goes 
cn tosay that the record shows that the 
interest of the appellont in tke estate was 
sold- for the March kist and that 
the March kist must be viewed in the 
light of the meaning of the word kist 
in s, 2, Sales Act, though such could hardly 
be the case when the notification itself is 
expressly under s.3. He relied upcn the 
decision in Saraswati v. Suraj Narain (4), 
without, however, realising that that deci- 
sion proceeded on ils own facts as found, 
and went on to say that there was no evi- 
dence before him as to what the original 
kisttandi dite wes ss contemplated in 
what he considers to be the conflicting de- 


(3) 12 P L T 401; 134 Ind. Cas. 149; A I R1932 
Pat, 21; 10 Pat. 757; Ind Rel (1931) Pat 437, 

(4) 12 PL T 357; 130 Ind. Cas. 676; A IR 1931 
PO 57; 10 Pat 496; 35 OWN 414; 60 MLJ 350; 
(1931) M WN 369; Ind. Rul. (1931) PO 64; 4301 GJ 
307 (PO). 
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cision in Shyama Kant Lal v. Kashi Nath 
Singh (5). end he wes nol prepared to 
assume from certain evidence before Lim 
that the arrear had already accrued due 
and that March 28, was the latest date of 
payment. - 

It is urged in second appeal that the 
lower Appellate Court ought to have held 
that on the pleadings the question of juris- 
diction did not arise and that if it gdmitied 
the argument to considefation, that there 
were no materials upon which a decision 
was possible, and further that the cclual 
decision is wrong on the facts. It is certainly 
clear that the learned Judge was hazy as to 
law and practice in respect of revenue dates, 
and in particular, failed to distinguish the 
two meanings of the term kist or to re- 
quire the plaintiff to shew which of them 
applied to his case. And certainly as Rankin, 
O. J. remarked in Jonab Biswas v. Siva 
Kumari Debt (6) : 

“Tt is very necessary that every discouragement 
should be given to an invention of new points at 
a late stage, points which might have hecn met if 
taken propwly by adducing forther evidence.” 

A second appeal from another came be- 
fore a Special Bench of the Court in which 
the fac's were very similar to those of ihe 
present litigation. The decision is reported 
in Jadunandan Singh v. Savitri Dara (1), 
the placitum to which runs : 

“It is well-known fact that in Bihar the original 
histbandis fixed under the engagement entered into 
with the proprieters for payment of the Govern- 
ment revenue were almost invariably according to 
the Fasli era, and the four dates in June, Septem- 
ber, January and March fixed. for the payment of 
the Government revenue are the latest dates of pay- 
ment determined by the Board of Revenue under 
s. 3, Revenue Sales Act ; and could not possibly be 
histbandi dates of the Fasli era. Jt was pointed out 
in Shyama Kant Lal v. Kashi Noth Singh (5), that 
whore the original kistbandt under s.2 of the Act 
is unknown and forgotten, the latest dates fixed 
under s.3 are popularly known as the kist dates. 
They are not the kistbandi dates as provided hy 
g.2 butonly the latest dates of payment as fixed 
by the Board of Revenue under s. 3 of the Act.” 


Where, therefore, it appeared that the 
original kistbandi fixed in respect of the 
estate in arrear was according to the 
Fasli era, and June 7 was not the kistbandi 
date under s. 2, but the latest date under 
8. 3 and the June instalment was not paid on 
the latest date, viz., June 7, it was held that 
it wes within the jurisdication of the 
Collector to sell the estate after that date 
and that, therefore, the sale held on 
September 20, was a valid sale. The 


7 PLT 747; 96 Ind. Cas, 807; AIR 1926 


(5 
pap 549; (1926) Pat. 362. 

(8) 46 Ò Ld 253; 104 Ind, Cas 733; A I R 1927 
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décision in Jadunandan Singh v. Savitri 
Davi (1), was given after an opportunity 
hed been eccorded to the appellant to 
adduce evidence on the point. The plaint 
was in very much the same form as the 
present plaint and the learned District Judge 
had allowed the point of jurisdiction to be 
first taken on appeal. Kisibandi dates of 
the Fasli era under s. 2 are usually 11 or 12 
while latest days of payment under s. 3 are 
usually the four dates in the English 
months of June, September, January and 
March mentioned above. In the present 
instance the notification of 1910 under s.3 
cfthe Act merely reduced the four latest 
dates of payment to two in certain cages 
where the annual revenue being of small 
amount, it was not worth while for Govern- 
ment to insist upon four kists, so that the 
learned Judge was prima facie in error in 
inferring from it thet January 12, end 
March 28, were kisibandi dates contemplat- 
ed bys. 2 ofthe Act. They are saown as ihe 
instalment dates in the tauzi ledger, asa 
copy now produced establishes, but in this 
connec'ion reference is necessary tor. 1 of 
the Pengel Tauzi Menuel which gets out 
that the tauzi roll of a District is the list of 
the estates from which the land and Police 
Revenue of the District is collected, showing” 
the revenue assessed upon each estate 
divided into the amounts due on each latest 
day of payment, and to the definition cf tne 
word kist in theintroductory chaplet to the 
Manual where it is set cub that in that 
Manual the word indicates "the period 
between cne Istest day for payment of 
arrears of revenue and the next” and that 
the word is not used therein in the restricted 
meaning assigned to it by s.2 of the Act. 
' he decision of the Special Bench relates to 
cases in Bihar covered by the engagement 
in accordance withthe Fasli era which is 
the rule. There are, however, abnormal or 
exceptional cases such es was fotnd ine 
Saraswati Bahuria’s case (4) where the 
latest dates of payment under s. 3 or popular 
kist dates are found to coincide with the 
original kistbandi dates (or some of them) 
under s. 2, and the decision of the Special 


Bench sets oul: 

“That in some very rare cases the two dates fixed. 
under ss. 2 and 3 of the Act may coincide is illustrated 
by Haji Bukhsh Elahi v. Durlav Chandra Kar (7), 
which was a modern case in a Government khas 
mahal." 

It is possible, too, that after a regular 
partition the Collector may, whether in- 

(7) 39 O 981; 16 Ind, Cas, 82l; 16 OW N 842; 
23 M LJ 206; 12 ML T 385; ee M WN 3005; 
l4 Bom. LR 1063; 10 A LJ 452;16 0 Ld 6203, 
39 JAWI (PO, z 
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advertently cò not, have made a new 
kisibandi in ihis manner. In a recent 
decision of tLis Court in Damodar Prasad 
v. Wakilunnissa Bibi (2) -also preferred 
from the decision ofthe same Officiating 
District Judge, it was held thêb where tke 
Government Revenue of a cerlein estate 
which was payable (in one kist) on March 
28, remained unpaid within the meaning of 
8.2 of Act XI of 1859, the sum did not 
become an errear until April 1, following 
and es in ihat case the latest date of pay- 
ment fixed under s.3 of the Act coincided 
with the kistbandi date, the estete could not 
be sold till March 28 of the following year. 
The difference between that case and the 
present case and Jadunandan Singh v. 
Savitri Deri (1) is that the case of 
jurisdiction had been raised in the plaint 
where it was set out that the whole of the 
revenue 

“according tothe terms of the kabuliyat under 
which the mauza was held, was payable only once 
a year and that wos on March 28” 
and the statement was not expressly denied 
in the written statement, end it was further 
found as a-fact thatin (hat case 

‘as the kistbandi date was fixed by the kabuliyat 
under which the estate is held.and it is a mere 
coincidenca that th> kistbandi date and the date 
fixed by the Board of Revenue as the latest date of 
payment happen tobe the same, the case cannot be 
distinguished frim Haji Bukeh Elahi v. Durlav 
Chandra Ker (7).” 

‘Tne case, therefore, wes found to fallin 
the category of exceptional cases mentioned 
in the: Special Bench decision which are 
governed by the decisicn of the Judicial 
Committee in Haji Bukhsh Elahi v. Durlav 
Chandra Kar (7). Manifestly, therefore, 
the decision in a suit where tl.e jurisdiction 
of the Collector to sell an estate is impugn- 
ed, depends upon what is alleged and 
proved as to the estate not being liable for 
an arrear of revenue in respect of which the 
Collector could sell it on the date cn which 
he did sellit. Here there was no allegation 
at all that ke had no’ jurisdiction to sell on 
June 6, and no issue between the parties, 
still less any proof. The learned District 
Judge had not before him the materials 
upon which a decision on the point was 
possible. Prima facie, indeed, March 28, 
was the latest date of payment of a previous 
arrear (or several previous arrears) of land 
revenue but conceivably the case wes an 
exceptional one andindeed what has been 
suggested before uson behalf of 1espon- 


‘dent and denied cn behalf of the appellant - 


is that after the partition of 1880 there may 
have been a new kistbandi. We gave the 
xespondent an-opportunity to produce it, but 
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it is not yet forthcoming. Now if the 
learned District Judge at all permitted the 
question of jurisdicticn to be raised in 
appeal, it certainly was incumbent upon 
him in the circumstances to secure the 
materials upcn which a decision could be 
safely arrived at either by taking the 
necessary evidence or by directing the 
Court of fact to take it since clearly tle 
record neither purported to show nor did 
show that March 28, was not the latest date 
of payment (after which the Collector could 
sell) and was the kistband? date, (in which 
case he could only sell after a suhsequent 
“latest date of payment.”) Attke least the 
defendant could not but be very seriously 
prejudiced. Wehave decided to adopt the 
course Which tke lower Appellate Court 
should have taken. We set aside the 
decree under appeal end remand the 
appealto the District Judge for decision 
after permitting the plaintiff-appellent 
before him to amend his plaint if he so 
desires, end whether he desires so or not, to 
edduce cyidence cn the issue “was the 
sale by the Collector of Monghyr of the 
estate in suit on June 6, 1927, without 
jurisdiction.” 

The evidence may be either taken by 
himself or by the trial Court at his discre- 
tion. It is necessary lo impress upon tke 
lower Appellate Courtand upon the parties 
the urgent necessity of placing the full 
history of the tauzi before the Court and in 
particnlar any change which may have 
taken place in the kistbandi which is 
referred to in s. 2 of the Act. Substantially 
the point will be whether March 28, 1997, 
was the latest date of payment under s. 3 or 
merely the date under s. 2 cn which the 
revenue was due. Ifit wes the latest date 
of payment withinthe meaning ofs.3 and 
the Tauzi Manual, it is clear, that the 
Collector had jurisdiction tosell. If it was 
merely the “kist or instalment of eny month 
of the era according to which the settlement 
or kistbandi of the mahal has been regu- 
lated”, then ke had no jurisdiction to sell, as 
it had not become “an arrear of revenue” 
within the restricted definition of that term 
in s. 2 and the Collector would have to wait 
for the latest date of payment prescribed 
under s. 3. Upon decision of this question 
of jurisdiction the lower Appellate Court 
will determine the appeal. No other’ point 
falls to be considéred by that Court. 

It is hoped that he will find time to deal 
with this Tong-pending matter with tho 
least possible delay. If there is obseurity 
or difficulty in tracing the history of the 
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tauzi orin regard to the revenue payable 
and fhe dates for payment thereof, we feel 
sure that he can rely upon the good offices 
of the Collector to enable him and the 
parties to elucidate them. In this connec- 
tion we may referto replies produced before 
us which were given to certain applications 
for information tiled by the plaintif- 
respondent. Prima facie, the information 
supplied does not seem to have been given 
by a person of understanding. No doubt, on 
his attention being drawn to it, the Collector 
will have the replies furnished by a reliable 
officer who understands the difference 
between a kist of the “engagement” (coul cr 
kabuliyat) ond the kist date in the sense 
of the Board of Revenue’s latest date of 
payment under s. 3 of “an arrear of 
revenue,’ as defined in s. 2 for the 
peremptory purposes of the Act, that is to 
say, of any partof akist or kists of the 
“engagement” which wes unpaid (and so 
already an arrear in the ordinary sense) on 
the first day of the month following the 
month of the era in respect of which the kist 
was fixed, to seve the estate from summary 
sale. The sppellant is entitled to his costs 
up to this stage. Future costs will be in the 
discretion of the Court below. 

Mohammad Noor, J.—I agrec. 

D. Case remanded. 





MADRAS HIGH COURT 
Full Bench 
Civil Revision Petition No. 1199 of 1934 
November 25, 1935 
PANDRANG Row, Wapswortit AND 
VENKATARAMANA Rao, JJ. 
GOKAVARAPU SWAMI—PEeririonne 4 
TETSUS 
MANDA SATEYYA AND ANOTHER-~ 
RESPONDENTS 

Madras Hereditary Village Offices Act(TII of 
1895), ss. 3, 5— Civil Procedure Code (Act V of 1908), 
s. 64—Crops standing on service inam lands—-W he- 
ther saleable. 

Growing crops on village service inam lands are 
exempt from attachment under Madras Hereditary 
Village Offices Act of 1895, es they are annexed to 
and jorm part of the emoluments attached to the 
village offices in question. Kannam Naidu v. 
Latchan na Dora (i), approved. 

C. R. P. under s. 25 of -ActIX of 1887, 
praying the High Court to revise the order 
of the Court of the District Munsif of Razole, 
dated February 20, 1934, and made in 
E. A. No. 869 of 1933 in S. ©. No. 251 of 1933. 

Mr. C. Rama Rao, for the Petitioner. 

Mr. K. Kameswara Rao, for tke Respon- 
dents. i 

Judgment.—The question that arises for 
decision in’ this petition is whether the 
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attachment of the “standings crop on the 
potter service inam land in execution of tie 
dec-ee obtained by tne -decree-nolder in a 
small cause suit is contrary to lawin view 
of s. 50f Madras Act IU of 15695. There is 
no doubt. thatthe land is potter service 
inam land and that the office of village 
potter is one of the offices included ins. 3 
of Madras Act IIL of 1695. Tre point was 
decided definitely so long «go asin 1899 in 
Kannam Naidu v. Latchanna Dora (1), end 
the learned Judges who leid down the law 
in that casu were Judges to whose opinion a 
great deal of weight must be attached and 
one of them was a Judge of great revenue 
experience. The correctness of (hat ruling 
has not been questioned so far as we ate 
aware up till now though more than 35 
years have elapsed. The two decisions 
Hleswarapu Kainayya v. Jaharazt Jasrazt 
Appeal No. 175 of 1927, decidel on . 
August 5, 1932, of Madhavan Neir, J. and 
O, R. P. No. 1419 of 1927 of Jackson, J. by 
Single Judges which have been referred 10 
in the course of argument do not seem to 
have anything to do with the emoluments 
attached to ine village cflice of the kind 
mentioned in s. 3 of Madres Act LI of 49). 
TLey do not, moreover, consider the questi.n 
whether growing cropson village seivice 
inam lands are part of the. emolumenis 
attached to the offices. We also note that, 
before Madras Act 111 of 1595 became law,’ 
the enactment which laid down the law on 
this subject was Regulation VI of 1831 which 
makes it very clear that it was the emolu- 
ments arising from the land that were 
annexed to the village offices in question 
end that it was these emoluments which 
arise from the lend which were declared 
inalienable and not attachable. lt would 
Sppear, therefore, that for a period of nearly 
a century it has been undeistood generally 
that growing crops on village service inam 
lands ate exempt from attachment by ` 
reason of the fact that they are annexed to, 
end in fact formed part of the emoluments 
attacked to the village offices in question. 
We see no reason whatever to disturb what 
has been regarded as settled law for sucha 
long period. The question, therefore, must 
be decided in the atlirmative, that is to say, 
thatthe attachment of growing crops cn 
potter service inam landsis prohibited by 
Madras Act Ill of 1895. It follows frcm 
this that the decision sought to be revised is 
right and that the revision petiticn must 
fail. It is accordingly dismissed with 


A. Petition dismissed. , 
(1) 23 M 492, À 
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Abadl—House not appurtenant to holding—Entry 
_ in wajib-ul-arz, as to tenant's right to retain house 
after leaving culitvation—Right of residence, whe- 
ther remains after loss of cultivation. | 
A honse in the abadi site of a certain village 
was not appurtenant to the holding and the wajib- 
ul-arz of the village contained an entry that a 
tenant was entitled to remain in possession of the 
_ house even when he gives up cultivation: 
Held, that the tenants occupying the houses had 
-~-a right of residence in their houses independently 
of their holding so that even if the holding was 
‘lost, their right of residence was not gone, RAJDRARI 
Lau v. BISHUNATH SINGS All, 503 
. Accounts stated— Person standing surety for 
amount given from time to time on overdraft to 
the extent of Rs. 1,00V—Agreement further pro- 
viding that surety was liable for any money on any 
account — Held, that this further stipulation 
amounted to account stated—Limitation Act (IK 
of 1908), Sch. I, Art. 64. 
”, The plaintiff Bank agreed to allow the defendant an 
overdraft to the extent of Rs. 1,000 on a surety of a 
person to the extent of that amount, The surety 
agreement, which was executed was in the following 
terms: “in consideration of your allowing from time 
to time an overdraft in current account up to a 
_ maximum of Rs. 1,000 only to....... I hereby agree to 
hold myself responsible, for the due repayment of 
the sams or any unpaid portion therevf-together 
with interest and J undertake to pay you the 
-amount which may become due to you under this 
guarantee upon your demand. I further undertake 
. to ~pay.on demand any money for which he may 
become liable alone or jointly with any otber 
person or persons to you on any account whatso- 
ever and for interest, commission or other Bank's 
charges to the extent mentioned above exclusive ofin- 
terest”. The Bank continued tc make advances to de- 
fendants from time to time and in June 1929 the 
amount due was Rs. 1,867-4-0. For the advances in 
of cash over Rs. 1,000 the defendants 1st party provid- 
ed a security. The suit was instituted on July 24, 
1930. It was admitted that with the exception of 
Rs. 100 which the Bank advanced on July 27, 1927, 
there were no advances from the Bank to defen- 
‘dants within three years of the institution of the 
suit. .On January 30, 1929, however, the Bank 
sept, a statement of account to defendants showing 
the amount then due from them. Defendants signed 
the statement and returned it. A copy of the 
account was also sent to the surety who, however, 
declined to sign it. On January 20, 1930, the Bank 
again sent a statement of the account to defendants, 
A copy was again sant to the surety who again 
declined to sign it: 
, Held, thet the surety undertook not only to guar- 


antee the overdraft to the extent of Rs. 1,000 but- 


by the second paragraph he agreed to hold him- 
self liable for the dues of “defendants “on any. 
account whatsoever,” to the extent of Rs, 1,000 and 
4 162—G, L—I 
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interest thereon and commission or the Benk's 
charges in respect thereof, there was an ac- 
count stated as between the Bank and defen- 
dants which implied a liability on the part of the 
latter to pay the Bank the amount ascertained 
to be due to him. The second part of the letter 
of guarantee covered this liability and the defen- 
dant was, therefore, liable to the plaintifi to the 
extent of Rs. 1,000 of the sum so ascertained, to- 
gether with interest and com:mission or the Bank’s 
charges in respect of it. The starting point of 
limitation for a suit to enforce this liability was 
not earlier than the date on which the account was 
stated under Art. 64. The suit was, therefore, in 


time, Bexarrs BANK, Lro. v. Masopan Lan 
; , Pat. 178 
Settled accounts, if and when can be re- 


opened. 

Where accounts have been settled ‘and agreed 
upon between two parties and one party has pro- 
mised tò pay, a suitcan be filed on that promise. 
A settled account gives rise to a cause of action 
and the plaintiff need not prove that the balance 
found was correct, provided it was accepted as cors 
rect by the defendant, A settled account cannot be 
re-opened except on specific allegations of fraud or 
mistake. Consequently, the debtor cannot be allow- 
ed to re-open a settled account and to defeat the 
claim of the creditor based on a pro-note by con- 
tending that” certain account books relating to a 
particular period have not been produced in Court, 
-Prem Das-Rapsa KISBEN v. MOHAMMAD Hassan 
Kuan Lah. 882 (b) 


Acts—General, 


Act 1855—XIII. SEE FATAL ACOIDENTS Act, 
-— 1860—XLV. See PENAL CODE. 
—— 1867—III. See PUBLIC GAMBLING Act, 
—— 1869—IV. Ser Divorce Acr 
—— 1870—VII. See Court Fezs Acr, 
— 1871—X XIII. Sez PENSIONS ACT. 
—— 1972—]. SEE EVIDENCE ACT. 
—— 1872—IX. SEE CONTRACT ACT. 
— 1875—IX. BEE MAJORITY Act. 
—— 1877—I. See BPEOIFIO RELIEF ACT, 
— 1878—XI. SEE ARMS ACT. 
—— 1879—XVIIL. SEE LEGAL PRACTITIONERS AOT, 
— 1881—XXVI, Sze NEGOTIABLE INSTRUMENTS ACT, 
—— 1882—II. See Trusts Act. 
—— 1882—IV. See TRANSFER or PROPERTY AOT. 
——- 1887—IX. SEs ERO SMALL Oause Courts 
Aor. i 
——- 1890—VIIT, Sree GUARDIANS AND WARDS ACT. 
—— 1893—1V. SEE PARTITION Act, 
—— 1894—I. Sue LAND Acquisition ACT. 
—— 1898—V. Sse CRIMINAL PROCEDURE Copz, 
e —— 1899-1], SEE STAMP ACT. ` 
=: 1908—V. Ses CIVIL PROCEDURE CODE, 


> em 1908—IX; SEE LIMITATION Act, 


ii 

: Acts— General. 

Act 1908—XVI. See REGISTRATION ACT. . , 

——>— 1909—III. Sre PRESIDENGY Towxs INSOLVENCY 

ACT. 

— 1910-IX. See Evecrarorry Act, . 

—-— 1912-—-II. Ser Co-opzrarive Socretis ACT. 

——- 1913—VII. See COMPANIES Act. i 

—-— 1920—V. See PROVINCIAL INSOLVENCY AOT, 

—— 1922—-XJ. Sen Incomn Tax Act. 

—— 1923-—TIT: See Workmen's COMPENSATION 
` AoT. 

—— 1925—XIX. Sze Provipenr FUNDS ACT, 


—— 1925--KXXIX. SEE Succussion ACT. 
——1926--KXT. Sge LEGAL PRACTITIONERS (FEES) 


ACT. 
—— 1926- XXXVIII Sen Bar O0UNGILS Act. 


tan 1929—-II. Sse Hiıwpu Law or Inazrrrance 


2 4 (AMENDMENT) Act, 
—— 1929--XIX. Ses Carp Marriage RESTRAINT 


Act. 
—— 1930-111. Sre Danazrovs Drues Act. 
~—— 1930—III. Su SALE or Goons Act, 


~——,.1932--TX, SER PARTNERSAIP Acr. 
Acts—Bengal, 


- Act 1859=XI, Sez Benga, Lanp Revenue SALES 


p Aor, 

#—— 1885—VITI. See BENGAL Tenancy Act. 
== 1897—-V. See erates PARTITION Act. 
—— 1923—~1TL See CALCUTTA MUNICIPAL Act. 


eog Acts—Bihar and Orissa. 

Act 1908--VI: SER Crora Nagpur TENANGY Act. 

= 1922-— VII. Sez BItAR AND RIBA MUNICIPAL 
: . CT. 

~— 1985~VH, Suz Brean Tenancy (AMENDMENT) 

. f Act, f 
Act+-Bombay, 
Act 1878—V. Ses Bounay ABKARI AOT, 


"= 


Acts—Burma. 


Act 1876— II. Ses Lower Burma LAND AND REvENUE 


y Act. 
— 1922-— VI, Sue RANGOON MUNIOIPAL ACT, 


< ACt—0. P, - 
Act 18681—K VIII, Ser O. P, LAND Revenve Act. 
Acts—Madras. 


Act 1865—VII_ Sru MADRAS IRRIGATION Ouss Acr., 
—— 1686— I, Gen MADRAS ABKARI ACT. 


—— 1695— 11 . See MADRAS HEREDITARY VILLAGE 
ar OFFICES ACT. 
oe 1900—I See MALABAR COMPENSATION 


FOR 
EES oar T TENANTS IMPROVEMENTS ACT. 
"e 3905--IIT. Ses MADRAS LAND ENcroaoz ment Act. 
ri 1908-—I, Sre Mapras EsTaTEsS LAND Act. 
—— 19018— 111. Sez Mangas PREVENTION 
: 3 ADULTERATION ACT, 
— + 1919—IV. See Mapras Orry MUNICIPAL Act. 


mn 1920-—-V. See MADRAS DrstRIOr MUNIOIPALITIES 


OF 


: OT, 
wama 1920--KTV, SER MADRAS Looar Boarps Aor. 
| Acts—Punjab. 


Act 1887—XVI. Bse Punsan Tenancy Act. 
—— 1911--111. Sze PUNJAB MUNICIPAL Act, 
—— 1912—V. See COLONIZATION or Government 
Lands (PUNJAB) Act, 
+= 1925--VILI, Sze Sixu Guepwaras Act, 


ru 


INDIAN GASES 


` 


. refrains from collecting 


(1936 
Acis—U, Pr , 


Act 1&66—XXVI. Sze Oupa SUB-SETTLEMBNT Act. 

1886—X XU. Sez Oupa RENT AOT. : 

3910 ŽIV. Sze U.P. Excise Act. ` 

1912—IV. Ses U. P. Court or Warps Act. 

— 1916—II Sus U. P. MUNIOIPALITIES ACT. 

-—- 1996—-11]. See Acra Tenancy ACT. 

—— I9H—XXWIL Ses U. P, AGRICULTURISTS RELIEF 
ACT. 


Statute 
Stat, 1934. Sen Finanos Act (NORTAERN IRELAND) ` 


Adverse possession. Ses Hindu Law 465 

Grove — Mere’ non-payment of rent by grove 
holaer— Whether amounts to exercise of adverse 
possession. 

It is indeed a matter of common knowledge that in 
the case of groves rent occasionally lapses when the 
grove ceases to bea grove producing fruit. Fre- 
quently rent is taken from the grove-holder as long 
as any produce is forthcoming, and when the grove 
becomes old and produce ceases, the zemindar 
vent. Consequently, mere 
non-payment of rent of the grove does not amount to 
any exercise of adverse possession on the part of the 
person holding the grove. Ram BEWAK v. SuBsappRa 
Kuar All, 907 

Land originally assessed torent as grove. 
included within Municipal limits—Erection of 
butldings on portion—Whether amounts to evidence 

of adverse title. : . 

The mere erection of certain buildings on thd land- 
which was originally grove does not _ necessarily 
amount to any evidence of adverse title, when th21e is 
no finding thatthese buildings were not erectcd 
by the permission cf the zemindar of the time. 
Kam SEWAK v. Supyappra Kuar All, 907 

Non-payment of rent, whether creates adverse 
possession. 

Mere non-payment of rent does not by iteelf 
create adverse possession. Jyoti Prasan SINGH Deo. © 
Basapur v. RAJENDRA Narayan Sinesu Deo. Pat..838. 
Vacant sites—Trespasser, . position .of— 

Constructive possession of owner to- area not 

trespassed upon—Portion built upon by trespasser. — 

—-Adverse possession, how proved—-Limitation Act 

(IX of 1908), Sch. I, Art. 142—Dispossession, 

allegation of, by plaintt{f—Defendant, if should 

prove adverse possession~-Onus. f 

In cases relating to vacant sites possession fol. 
lows title, and in such cases, the mere fact that a 
trespasser has taken’ possession of a portion of a 
vacant site cannot affect the constructive possession 
of the real owner on the portion not trespassed. 
upon. In such cases, the wrong-doer can by lapse 
of time gain title only to the area actually posses, 
ged by him, and in suits governed by Art. 142, it 
is only with regard to the portion of the site actually 
in possession of the defendant that the plaintiff will. 
be required to prove his possession within twelve 
years. As regards the portion actually built upon by 
the defendants, the plaintiffs must show that this por~ 
tion was a vacant site within twelve years of the 
suit, and if they succeed in proving this -fact, 
their constructive possession within the statutory 
period will be presumed. Whether or not this has- 
been proved in a particular case is a question of 
fact to be decided on the evidence, h 

Tt cannon be said that in every suit for possess. 
sion where the plaintiff had established his title, 
it lies on the defendentto prove his adverse 
possession, even though the plaintiff had come into 


LAN 








~ Court alleging his possession and ‘dispossession, - 
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Sarr MOHAMMAD 


SAER MOHAMMAD SAAHBAZ KHAN V: 
Lah. 330 


BANNE Kuan 

Agent—Canvasser, position of. i 
The position ofa canvasser is that of an agent 

who, s> long as he isacting for his employers, is 

daily or weekly soliciting advertigements or re- 

newals. Peovat KAMAL Bast v. PROENIX ASSURANCE 


Co., LTD. Cal. 525 
Agra Tenancy Act (IH of 1926), s. 230. See 
Jurisdiction 49 





$8. 240,249—Decree and order—Appeal 
from order, if lies—Order of remand in appeal, af 

a deeree—Appeal, if lies. 

Although the decree of a District Judge can be 
appealed against, no appeal is provided from a 
mere order as distinct from a decree, and orders 
of remand passed by a District Judge are not 
decrees. The word “order” has not been defined 
in the Tenancy Act and has come to connote dis- 
tinct meaning which is not identical with the 
meaning attached to “decrees” which are capable 
of execution in themselves. If a case is complete- 
ly disposed of, it results in a decree which can be 
executed. If findings have been reversed, and the 
case has been sent back to the trial Court under 
an order of remand, there is yet no order capable 
of execution, and the suit can also ultimately 
fail for non-prosecution or be dismissed for de- 
fault. PANOHAM o RAMESNWAR Ail. 954 
Allahabad High Court General Rules (Civii), 
. Chap. XXI, r, 1. See Costs 53 (a) 
Alluvion and diluvion. See Custom (Panjab) 704 
Appeal—Corporation, tf has special privileges as to 

‘extension of time. 

The mere fact that the appellant isa Corporation 
does not entitle it to any special privileges, in res- 
pect of extension of time for impleading legal repre- 
sentatives, MUNICIPAL ConmxirrrEE, SoNEPAT v. 
DHARAN GHAND Lah. 59 

Decision that suit falls within a particuler 
class—Appealabtlity. 

Though there isno appeal against a decision as 
ta the correct valuation for any particular class of 
suits, still there is an appeal against a decision 

“that any particular suit falls within a particular 
class. Krisanast Hart DHAMDHERE V. GOPAL NARAYAN 
DHAMDHERE Bom. 227 

Lower Appellate Court allowing question of 
jurisdiction to be raised—Materials to adjudicate 
on point—It may direct original Court to take 
further evidence—New point should not be allowed 
at late stage, 

Whore the lower Appellate Court permits the ques- 
tion of jurisdiction to be raised before it, it 
ig incumbent upon it in the circumstances to 
secure the materials upon which a decision could 
be safely arrived at either by taking the necessary 
evidence or by directing the Court of fact to take 
it. 

It is very necessary that every discouragement 
should be given to an invention of new points at 
a late stage, points which might have been met if 
taken properly by adducing further evidence, Nanak 
Prasan Sauv v. KASEDA KUMRI Pat. 1004 
———Order under the Tenancy Act—When ap- 

pealable. 

li any order is passed under the Tenancy Act, 
then no appeal would lis from it unless itis pro- 
vided inthe Act itself. Pancuam v. RAMESHWAR 

All, 954 

—Privy Council—Special leave granted only as 
to point as to area open to compensation— Question 

` af quantum not allawed ta be discussed—Former 
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kan depending on latter—Held, appeal would 
ail. 

When a case was heard before their Lordships on 
an application for special leave to appeal, their 
Lordships held that they wers not prepared to allow 
any question of quantum tobe discussed, and they 
gave leave on the single point of principle as to what 
was the area for which compensation should be 
assessed. At thefinal hearing it appeared that if 
the question of quantum were open, that a wrong 
determination asto the exact title might affect the 
determination with regard to ths whole of the land, 
when one was in fact assessing compensation upon 
the footing that part of the land may not have been, 
or was not, in fact, the appellant's: 

Held, that that was merely a question of quantum 
which was not to be discussed according to the 
order in granting leave to appeal, and as there was 
nothing further to be discussed, the appeal would 
fail. RAOUL TREMBLAY v. DUKE-PRICE POWER Company, 
LIMITED P C982 

Question of fact—Finding of fact based on 
credibility of witnesses— Appellate Court, func- 
tions of—Power to reverse—When can be exercised, 

Where the appellant is exercising a right of ap- 
peal whichis hig right, the Appellate Court can- 
not, merely because the question is one of fact, 
and because it has been decided in one way by tha 
trial Judge, abdicate its duty to review his deci- 
gion, and to reverse it, if it deems it to be wrong. 
Nonetheless, the functions ofa Court of Appeal, when 
dealing with a question of fact, and a question of 
fact, moreover, in which, questions of credi- 
bility are involved, are limited in their character 
and scope. 

In an appeal from the decision of a trial Judge 
based on his opinion of the trustworthiness of 
witnesses whom he has seen, ths Court of Appeal 
must, in order to reverse, not merely entertain 
doubts whether the decision below is right, but 
be convinced that it is . wrong. ANTONIO — Dias 
OALDEIRA V., FREDERICK AUGUSTUS GRAY PC 426 
Approver—Corroboration— Duty to caution jury 

about danger of convicting on wuncorroborated 

testimony of accomplice. 

It is in every case a question of fact whether 
the evidence of the approver or approvers is 
acceptable or not, lf the accomplice’s testimony 
carries conviction to the mind of the Judge as to 
its truth on its own intrinsic merits, there is in 
reality no need for any corroboration. In cases 
tried by jury it is invariably the practice to 
caution the jury of the danger of convicting upon 
an uncorroborated testimony of an accomplice or 
accomplices. 

Where the Judge has warned the jury about the 
danger of convicting un the uncurroborated testi- 
raony of an accomplice in clear and unequivocal 
terms, it cannot be held that there was any error 
in his charge to the jury. James D)UWDALL vi In- 
PEROR Nag. 430 
Corroboration— Necessity of— Nature of 

corroboration required—Person giving threats of 

death some months before murder—WWhether 
sufficient to prove that such person was connected 
with death -Murder— Motive. 

The principle is well established that n> matter 
how strong motive is proved, itis unsafe to con- 
vyict on the evidence of an approver unless there is 
corroboration connecting or tending to connect the 
particular accused with the crime itself. The mere 
uttering of a threat some months before the 
murder took place, could not of itself be taken to 
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show that the person uttering the threat was con- 
nected with the death, which took place three 
months later ofthe person against whom the threat 
had been uttered: 

Held, that the approver’s statement was not cor- 
roborated, KARTAR SINGH v. EMPEROR Lah. 511 
Arbitration. Srs Civil Procedure Code, 1908, Sch. 

II, para. 15 772 
Excessive damages awarded by arbitrator 

fully empowered to make award—Award, if can be 

challenged. 

Where the damages assessed by the arbitrator 
for breach of contract were considered excessive : 
~ Held, that though it may appear to be somewhat 
excessive, an arbitrator has fall power and 
jurisdiction to make his own award and it does 
not lie in the mouth of a party referring in the High 
Court to challenge the award of the arbitrator on 
this point. Qamar Din v. NUR Din Lah. 670 


Arms Act (XI of 1878), s. 4—Empty cartridge case 
not suspected to be used as ammunition—Matter, 
if comes under Penal Code (Act XLV of 1860), 
s. 95--De minimis non curat lex. 

A cartridge case is undoubtedly a part of am- 
‘munition within the meaning of s. 4, Arms Act. 
It is an offence under the Arms Act to have an 
empty cartridge case in one’s possession, but in the 
normal -course where it is not suspected that the 
empty cartridge case is to be reloadéd or to be 
used in future as ammunition, the matter would 
be of such slight importance that it would be 
ignored under the provisions of 8. 95, Penal Code, 
or under the maxim, de minimis non curat lex. Em- 
PEROR v, BEOPAL BINGA All. 912 
s. 4— Possession of empty cartridge case, if 
- offence—Piece of lead in shape of bullet or shot 

Whether ammunition. 

A piece of lead in the shape of a bullet or in 
the shape of shot is certainly ammunition or a 
part of ammunition. Lead, as such, which is not 
in such a shape, is excluded from the meaning of 
the term, although lead can be made up into cart- 
ridges. EMPEROR v, BHOPAL SINGA All. 912 


Attachment—Civil Procedure Code (Act V of 1908), 
0. XXI, r. 44—Attachment not in accordance with 
ot ai aaa a a a as to compliance with 
rule, 
An alleged attachment which was not in accordance 
with the provisions of r. 44, O. XXI, Oivil Procedure 
Code, would not operate to transfer possession of 
the property to the Court. But the presumption of 
law isthat anything whichis done by. the officer of 
the Court is properly done until the contrary is shown. 

Held, that inthe absence of any attempt on the 
part of the accused in the Magistrate's Oourt to 
elicit from the amin that he had failed to carry 
out the provisions of the law, it cannot be said that 
those provisions were not carried out andthat the 
attachment was void. Ram Bayan AHIR v. EMPEROR 

| . Al. 653 
Bar Counclis Act (XXXVIII of 1926), s.10— 
_ Communal remark by Council during trial— 

Complaint, if can be made, 

16 isopen to any person to complain to the 
Court as to the undesirability of certain remarks made 
by a Counsel during the courss of a trial. Con- 
sequently, a Hindu Association can make a com- 
plaint tothe High Court for taking action, where 
a Muhammadan Counsel is alleged to have made a 
certain communal remark during the course of a 
trial. In re MAROMED ASLAM Sind 919 
8 10(1)—Professional or other misconduct, 
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meaning of —Jurisdiction of Court to take action 
Discretion of Court, exercise of. oe 
The words ‘professional or other misconduct’ in 
s. 10 (1), Bar Councils Act should be read in their 
plain and natural meaning. By the words aforesaid 
the legislaturae intended to confer on the Court 
jurisdiction to take action in all cases of miscon- 
duct, misconduct in a professional or other capacity. 
The word “may” in sub-s. (1) of s. 10 of the Act 
makes it plain, that while the jurisdiction of the 
Court ig not restricted but extends to all cases of 
misconduct, a discretion is left to Court to take 
action in suitable cases only. With regard to the 
exercise of the Court’s discretion in a case of this 
nature, or for the matter of that in any other case, 
it is not possible to lay down any hard and fast 
rule, and the exercise of the discretion will often 
have to be varied with changing conditions. No 
general principles can or ought to be laid down 
fettering the Court's discretion, except that it must 
be exercised judicially. In the matter of N., AN 
ADVOOATE Cal.1708 B 
——-— S, 12, Sus Legal Practitioner 445 
Benamldar—Estoppel—-Suit by or against him 
binds real owner—Pre-emption—Bengal Tenancy 
Act (VIII of 1885 as amended in 1928), ss. 26-F, 188 
—Suit for pre-emption—Court, if can decide as to 
whether case comes within exceptions in s. 26-F— 
Estoppel against statute, R 
A benamidar represents the beneficial owner. He 
can sue and be sued and the result of the ad- 
judication would bind the beneficial owner. |, 
In the proceedings for pre-emption it is legiti- 
mate and proper for the Court to go into and 
decide the question, as to whether the case comes 
within the exceptions made in s. 26-F, Bengal 
Tenancy Act on the principle, that there cannot be 
estoppel against statute. NABENDRA KISHORE Roy v. 
ABDUL MAJID Cal, 938 
Bengal Land Revenue Sales Act (XI of 1859), 
ss. 2, 3—Kistabandi and _kist—Meanings of— 
Kistabandi dates—Bengal Tauzi Manual, r. 1— 
Suit to set aside sale—Jurisdiction of Collector to 
sell land challenged—Decision depends on nature 
of estate being liable for arrears when it was sold. 
In Bihar the original kistbandis fixed under the 
engagement entered into with the proprietors for 
payment of the Government revenue wele almost 
invariably occording to the Fasli era, and the four 
dates in June, September, January and March 
fixed for the payment of the Government revenue 
are the latest dates of payment determined by the 
Board of Revenue under s, 3, Revenue Sales Act, and 
could not possibly be kistbandt dates of the Fasli era. 
Where the original kistbandi under s. 62 of the 
Act ig unknown and forgotten the latest dates fixe 
under s,3 are popularly known as the kist 
dates, They are not the kistbandi datesas provid- 
ed by s. 2 but only the latest dates of payment ag 
fixed by the Board of Revenue under s. 3 
Rule lof the Bengal Tauzi Manual sels out 
that the taugi roll ofa District is the List of the 
estates from which the land and Police revenue of 
the District is collected, showing the revenue 
assessed upon eachestate divided into the amounts 
due on each latestday of payment, and the word 
kist indicates “the period between one latest 
day for payment of arrears of revenue and the 
next’ and the word is not used therein in the 
restricted meaning assigned to it by s. 2 of the 
Bengal Land Revenue Sales Act. 
Ina suit where the jurisdiction of the Collector 
to sell an estate isimpugned, the decision depends 
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upon what is alleged and proved as tothe estate 
not being liable for an arrear of revenue in respect of 
which, the Collectur could sell it on the date on 
which he did sell it. Nanak Prasan Sanu v. KASEDA 
Koei Pat.1004 
-——s$, 25, Sez Bengal Land Reyenue Sales Act, 

1859, s. 33 1004 
—-—-8. 33—Suit by reversioner that revenue 

sale did not affect ‘his rights—Allegation of fraud 

in sale transaction—Suit, if barred. 

- There is nothing in s. 33, Bengal Land Revenue 
Sales Act, which bars a suit by a reversioner for 
.@ declaration that a revenue sale held under the 
Act did not affect his rights as a reversioner in 
respect. of the holding sold, when the suit is based 
on the allegation that the sale was fraudulent. 
H the plaintiff proves fraud and that his rever- 
sionary right has been adversely affected, he is 
entitled to the relief, AsnutosH Sanya, v. Ram 
Sankar GHOSE h Cal. 695 
ss. 33, 25--Appeal to set aside sale filed 

beyond time—Sutt to set aside sale, whether can 

be entertained. 

Where for arrears of land revenue, land was 
sold and an appeal from order refusing to set aside 
ae was filed beyond sixty days of the date of the 
sale : 

Held, thatan appeal preferred out of time is 
no valid appeal consequently a suit to set aside 
the sale could not be entertained under s. 33, Bengal 
Land Revenue Sales Act unless the appeal to set 
aside the sale was filed in time under s. 25 of the 
Act, Nanax Prarap Sanu v, Kasepa KUMRI 

Pat.1004 

Bengal Tenancy Act (VII of 1885), s. 5 (5), 
Sez Landlord and tenant 315 
s. 20. See Bengal Tenancy Act, 1885, 

s. 44 (c) 138 
- s. 22— Whether applies to case of 

transferable holding even with landlord's consent. 

Section 22, Bengal Tenancy Act, applying obviously 
to the case of a transferable hoiding without the con- 
sent of the landlords, would also apply to those cases 
in which the landlords had given their consent ; that 
is to-say, the purchase by the co-sharer landlord ofa 
holding of one of the tenants with the consent of his 
co-sharers would place the purchaser co-sharer land- 
lord in the position provided for by s. 22 (2), Bengal 
Tenancy Act. Naga Rar v. Bucar RAI Pat. 875 
S, 22 (2)—Co-sharer purchasing holding in 

execution of rent decree in presence of other co- 

sharer—Such lands, if liable to partition, 
: Where a co-sharer purchases a raiyati in exe- 
cution of a rent decree in the presence of the other 
goe such lands are not liable to partition. 

e is entitled to have possession of the lands even 
after partition. 
- The partition does not put an erd to that right 
or make a present of it to the co-proprietors who 
purchased nothing. What is really available for 
partition is not the land itself but the rent that would 
have been paid forthe land by the occupancy 
raiyots whose place has now been taken by the 
purchasing co-proprietor, with the result that he 
becomes liable until partition to pay a propor- 
tionate share of the rent to the other co-proprietor 
or co-proprietors. These rents would be taken into 
account in the partition, but not the land purchas- 
ed by him. Daranesawarr Kuar v. OHANDRADHARI 
SINGA Pat. 820 
= —S, 26-E-—Fresh execution, if contemplated 

by 3. 26-H-~Provisions, if mandatory—Order of re- 
. sale, when can be made—Time not specified or 
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Court overlooking that time for deposit was fixed 

—Sale, if can be set aside as nullity. 

Section 26-14, Bengal Tenancy Act, does not con- 
template fresh execution proceeding; it provides for 
fresh sale in the execution proceedingsthen pend 
ing. Though s. 26-E, (1) does not state that the land- 
lord's fees are to be deposited within a time to be 
fixed by the Court,it is clear from s. 26-E (3) that 
the Court must specify the time within which 
the deposit is to be made. The Court may 
extend that time in suitable cases. But until the 
time specified has expired, there can be no re-sale 
under s, 26-E (3). Where either no time was specified 
onthe occasion of the first sale, within which the 
deposit was to be made, or the Court overlooked the 
fact that such time had been specified, and the 
auction purchaser does not deposit the fees, in either 
case the Court has no justification to treat the sale 
as a nullity, and to set aside the order of full satis- 
faction. DURGA OPARAN Das v. OHAIRMAN or Laponca 
Samasar SAMITY Cal. 135 
-5, 26-F, as amended In 1928. Seg 

Benamidar 938 

s. 26-F—Petitioner and opposite parties co- 
sharer landlords—Two holdings allotted to 
petitioner under Estates Partition Act—Suit by 
opposite parties for rent of holding before partition 

—Decree—Holdings purchased by them tn execution 

-~Application for pre-emprion—dAlaintainabtlity, 

The petitioner for pre-emption under s. 26-F, 
Bengal Tenancy Act and the opposite parties were 
co-sharer landlords in respect of three occupancy 
holdings. Later on, there was a proceeding under the 
Estates Partition Act and two of the holdings were 
allotted exclusively to the allotment of the petitioner, 
but the third holding was allotted partly to the 
petitioner and partly to the oppcs:te parties, The 
opposite parties instituted suits fur rent for these 
three holdings for a period anterior to the partition, 
In those suits the petitioner was not impleaded as a 
party, and decrees being obtained, the three holdings 
were purchased by the opposite parties in execution, 
The petitioner applied for pre-emption : 

Held, that the application was competent and the 
order for pre-emption must be made in respect of the 
three holdings in favour of the petitioner, Ramsaas 1 
Guosk v. MOnBNDRA Nata SINHA Cal. 664 (a) 
—8. 26-F— Right under s. 26-F (d-a) to join 

in proceedings— Nature of—Notice of transfer 

served on co-sharer landlord—Co-sharer seeking to 
apply under s. 26-F (1)—Duty of giving information 
-of his application to all his  co-sharers—~ 

Information not given—Liability of application to 

be rejected, 

The right given under s. 28-F (4-a) to join in 
the proceedings is givento a landlord who doeg not 
desire to pre-empt unless his co-sharers insist on 
doing so. If, therefore, the result of refusing to 
extend the time for joining in the application be 
to ‘invalidate the original application under s. 96-F 
(1), the cther co-sharers who did not apply under 
s. 26-F (1), will not be prejudiced. 

The second condition mentioned in the proviso 
to s. 188 means that a co-sharer landlord upon 
whom notice under g, 26-C or li of a transfer hag 
been served, and who wishes to apply under s, 26-F 
(1), must give information of his application to al! 
the co-sharer landlords known to him, within such 
time that those co-sharer landlords can, if they 
wish, make an application under s. 26-F (1a) 
and a deposit under s. 26-F (4b) within 
two months of the service of notice on the 
co-gharer landlord who is applying under s, 26-Ẹ 
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(1) or within one month of his application under 
s. 26-F (1) whichever is the later. If he does not 
give all of them the information within the time 
so described, his application under s. 26-F (1) 
should’ be rejected, not on the ground that it is 
barred by limitation, but on the ground that the 
conditions on which alone the application can be 
entertained, have not been fulfilled. Mozamnap Goris 
Hossain Mia v. HALIMANNESSA BIBI Cal. 355 
s. 26-J—Application under s. 26-J for 
recovery of money and not for determination of 
tenant's status—Applicationjunder s. 111, if should 
be stayed if question of status has to be gone into. 

A suit or proceeding can be stayed under s. 111, 
Bengal Tenancy Act, only if the suit or the ap- 
plication is filed for the determination of the status 
- of any tenant. Consequently where the prayer in an 
application under s. 26-J isnot forthe determina- 
tion of the status of a tenant and if isa money 
claim which the landlord wants to enforce, the fact 
that the question of status has to be gone into 
because the, defendant has raised the question of 
status, will not authorise the Court to stay the ap- 
plication under s. 111. Manaras BAHADUR SINGH v. 
Brnope BEHARY CHoupsury Cal, 814 
——— §, 30 (b)—During the currency of the 

present rent’, meaning of. 

The words “during the currency of the present 
rent” ins, 80 (b) meanduring the currency of the 
rent which the raiyat has been actually paying or 
was liable to pay for the use and occupation of the 
land held by him. Satisa OBANDKA CaaKRavarry v. 
ABDUL HAQUE SARDAR Cal. 154 
37, 30, 52—Enhancement under s. 30 

—Limitations— Claim for additional rent for 

excess area—Limitations, if GAN ari in suit 

for alteration under s. 52-—Subsequent sutt for 
enhancement under 8.30 (b)—Matntainability | 

The Bengal Tenancy Act, makes a distinction 
between enhancement of rent and alteration of rent 
on alteration of area. The landlord cannot claim 
back rent in a proceeding for enhancement (s. 151 
‘of the Act), Further his right to claim enhance- 
ment under cls. (a) and (b), s. 30 are subject to the 
limitations laid down ins. 37. These limitations, 
however, do not apply toa claim for additional rent 
for an excess area inasmuch as rent is money pay- 
able by a tenant to his landlord on account of the 
use or occupation of the land held by the tenant. 
Although a landlord can unite two causes of action, 
one, for enhancement and the other for alteration. 
in one suit, he is not bound to do so, Con- 
sequently, where he has obtained a decree in a suit 
under s. 52, that does not preclude him from asking 
the Court for enhancement of the rent altered under 
s. 52. Satıs Onanpra ÜHAKRAVARTY v, ABDUL Haque 
SARDAR Cal. 154 

ss. 44 (c), 20—Subsequent lease deed not 
including all lands of old tenancy—Rent fixed out 

` of proportion to old rent—Period fixed and option 
to remain given on condition of compliance with 
landlord's demands—Deed, if amounts to new lease 

—Landlord's right toevict—Occupancy rights, if 

can be claimed by tenant. 

Where ina subsequent deed of lease, only some 
of the lands ofthe old tenancy were included and 
rent fixed was out of proportion to the old rent, the 
period was fixed and option given to the tenant to 
yemajn fora further period only on compliance 
with certain demands of the landlord and there 
was a further clause that on transfer. by the tenant 
either. by way of sale or usufructuary mortgage of 
he whole or-part ofthe demised land or on build- 
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ing substantial structures on the land there would 
be an end to the tenancy and the landlord would 
be entitled to re-enter even within the period: 
Held, that a new lease was created in favour of 
the tenant, that the landlord could evict him on the 
expiry of the pgiod and the tenant could not'elaim 
occupancy right. NIRAD Oxanpra INBA Sarma x, 
Sankar C2anpar Saana Cal.138 
45 s. 48-0. Ser Bengal Tenancy Act, 1305, 
8, 


— $. 50—Suit for ejectment~-Tenant not pay- 
ing uniform rent due to diminution in area and 
abatement and not due to {variation in rent— 
Tenant, if entitled to presumption under s. 50— 
Presumption not rebutted —Tenants are raiyats 
holding at fixed rate. $ 
Where the defendants toa suit for ejectment. 

have not been paying uniform rent, but it appears 

from the Dakhilas which were granted by the 
plaintiffs to the defendants that the difference be- 
tween the existing rent and the previous rent is due 
to abatement of a portion of the rent on account 
of a diminution in the area of the holding by 
acquisition under the Land Acquisition Act and 
not due to any variation in the rent or rate of 
rent, the tenant defendant is entitled to the pre- 
sumption under s. 50, Bengal Tenancy Act. In 
the absence of evidence on the side of the plaintiffs 
to rebut the presumption, the conclusion is irresis~ 
tible that the defendants are raiyats holding at 
fixed rate. Ras NANDINI Dest v. BHUSAN CHANDRA 

Sar Cal. 694 (a) 

— ss, 63, 48-C—Under-raiyats, if can claim 
benefit of s. 66 (2). 

The language of s. 66, Bengal Tenancy Act is 
very wide. The word used there is ‘tenaat’ and 
under-raiyats who are tenants are entitled tothe 
benefit of s 66 (2), if the provisions of s. 48-0 are not 
attracted, Kas INATA Mux ERJER v, FABAN CHANDRA 
MANNA Cal. 36 
—$, 66 (2). Ssz Bengal Tenancy Act, 1935, 


s. 76, cl. 2 (f) 77 — Right - to erece 
permanent dwelling house on holding—-Limitations 
to right —Unrecognised transferee of portion of 
non-transferable holding—Whether has such right~~ 
Such person, if standsin relationship of tenant to 
landlord. 

Under s. 76, cl. 2, sub-s. (f) and s. 77, Bengal 
Tenancy Act, alandlord iy not entitled to prevent 
his tenant from erecting a permanent dwelling house 
whether of masonry bricks, stone or any other material 
whatsoever, for the tenant and his family, together 
with allnecessary out-offices. The right to erect a: 
dwelling house is a right belonging to the tenant, 
and to no other, It belongs to the tenant by virtue 
of his relationship to the landlord and not by virtue 
of his rights of occupying the land. An unrecognis- 
ed transteree of a portion ofa non-transferable hold- 
ing does not stand to the landlord in the relationship 
oftenant. Under s. 76, cl. 2, sub-s. (f), itis the 
tenant and the tenant only who is entitled to erect 
such a dwelling house, and even the tenant is entitled 
to do so only for the benefit of himself and his 
family. JOGESA OHANDRA Das v., Hem Onanpra Grose 

‘ Cal. 617 

3. 87—Tranfer of holding on footing that 
underlease should be given to transferor—Effect— 
Transfer, if amounts to abandonment—Raiyat in 
possession of portion of agricultural lands— 
Principle, if applies. 

The position, when a transfer “jis made on the 
footing that under-lease ghall be given td the 











s. 63 
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transferor, is that the transaction is to be treated 
not’ as a transfer of the whole interest of the hold- 
ing but as being no more than a transfer of the 
part. Under such circumstances, the transfer does 
not amount to an abandonment under s. 87, Bengal 
Tenancy Act, and the landlord canwot recover pos- 
session of the holding. This principle is appli- 
cable where the raiyat is in possession of a part 
of the agricultural landa SASTHI Onaran BARNIK 
v. MANNINDRA Lat SINGHA Cal. 250 
—s. 104-H—Sale in execution of rent decree 
obtained by A against B-C purchasing~ Land 
sold in rent decree by A against O and plaintiff 
purchasing -A's suit against B and O— Desree—A 
trying to sell in execution—Swit 
restrain—Whether barred by s. 
granting injunction— Legality of. 
Where a land was sold in execution of a rent 
decree obtained by A against B and purchased 
by C against whom also A obtained a rent decree 
and the land being sold again was purchased by 
the plaintiff, and A having brought rent suits 
against Band C and was taking steps to put the 
land to sale in execution of decrees obtained therein 
and the plaintiff sued for a declaration that the 
plaint lands are not saleabl> in execution of a 
rent decree and for obtaining a perpetual injunction 
restraining A from putting that land to sale in 
execution: 
Held, that the suit was not one in respect of 
“any rent or omissicn to eettle any rent under 
ss, 101-A to 101-F, Bengal Tenancy Act ands, 101-H 
(8) was no bar to the suit: 
Held, also, that as there was a concurrent find- 





10i-H-—~Order 


ing that the decree which A was trying to execute: 


was a collusive decree and could not in any way 
affect theinterest of the plaintiff, it could not be 
said that the order for injuncticn passed by the 
Courts below was not proper. Paativa Nata kor v. 
Benove BEHARI GHOSE Cal, 296 
88.105, 106,.109—Plaintif recorded .as 

4-annas holder—Application under ss. 

“106 that he had §S-annas share—Rejection of— 

Suit for- declaration on ground —Record of Rights 

was wrongeDismissal of—Suit for assessment of 

A of—Proviso to s. 109, effect 

of, 

The defendants were in occupation of some lands 
which belonged to plaintiffs and these lands were 
recorded in the Record of Rights as being lands 
wherein the plaintifis had a 4-annas stare and it 
was also stated therein that they were assessable 
fo rent. On that the plaintiffs applied under ss. 105 
and 106, Bengal Tenancy Act, for correction of the 
rgcords adleging that they had a §S-anna share in 
the lands and not a d-anna share as stated in the 
Record of Rights. The application being dismissed, 
plaintiffs filed a suit for declaration of title on 
the allegation that the entry in the Record of 
Rights was wrong and they also prayed for khas 
possession and for other reliefs, This suit was 
eventually dismissed by the} Court, the Court hold- 
ing that s. 109, Bengal Tenancy Act, operated as 
a bar to the suit. Then they instituted a suit in 
which they took their stand upon the entry in the 
Record of Rights and asked for assessment of rent 
in respsct of their 4 annas share ag recorded 
therein and also for recovery of rent at the assess- 
ed rate for certain years previous to the institu- 
tion of the suit: ` 

Held, that although it was open to the plaintiffs 





in that application to have included a claim for’ 


Assessment of rent in respect of a one-fourth share 


by plaintiff to, 


105 and- 
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on the basis of the entry in the Record of Rights, 
but such a claim was not included and it could 
not be held that the present suit in sə far ag it 
was a suit for assessment of rent in respect of a 
one-fourth share on the footing of the -Record of 
Rights was a matter which was the subject-matter 
of the application under ss. 105 and 106, Bengal 
Tenancy Act and the cag> did not attract the opera- 
tion of s. 109, 

Held, also that even if the above view were 
incorrect, it could not be disputed that the plaintiffs 
were saved by the proviso to the eestion, and that 
the suit, having bsen instituted at a time when 
the proviso had already come into operation, was 
to be governed by the section as it stands now 
together with the proviso contained in it; the 
‘ordinary law being that the rights of the parties 
with regard bò a suit should be determined upon 
the law as it stands at the date of the institution 
of the suit. DEBENDRA Lan KAN, SUDHARAM Roy 

Cal. 271 
s. 111.— Application under s, 26-3 ~ Stay, 
when can ba ordered. Ser Bengal Tenancy Act, 

1885, s. 25-J 814 

ss. 121, 140—Distraint proceedings, whether 
can be regarded as suit. 

Proceedings for distraint should not be regarded 
as suits, They are non-judicial in the sense that 
the Oourt proceeds in the absence of the tenant, 
the landlord comes‘and gives his evidence ex parte, 
and upon that all that the Court is required to 
do is to carry the distraint out. If the landlord 
abuses s. 121, Bengal Tenancy Act, the remedy is 
expressly provided by s, 140, Bengal Tenancy ‘Act, 
RAJPATI Sinca Bauvaxeswari KUER Put. 559 
~88. 121, 140—Rent in arrears for more 
than one year—Landlord's remedy of distraint, if 








ost. 

The landlord does not lose ‘his remedy of dis- 
traint for the rent of a particular year merely 
because rents for the earlier years were also due, 
RAJPATI SINGH v., BJUBNESWARI KUER Pat, 559 
mmm 85, 148-A, 146-B,—Rent sutt—Person not 

on record—-Whether can intervene on his own 
application and transform rent suit into title 
sutt—General principle, if modified by Act~—Co- 
sharer tenant and co-sharer landlord—Distinction 
in this respect. 

Ina rent suit a person who is not onthe record 
cannot intervene es a matter of right ond attempt 
to transfurm a rent suit into a title suit and there 
is nothing in the Bengal Tenancy Act which has, 
in the case of persons claiming to be landlords 
modified this general principle. i 

The question as to who must be made defendants in 
their character as co-sharer landlords in a suit framed 
under s. 148-A, Bengal Tenancy Act, would depend 
upon the choice and risk of the plaintiff. If he leavey 
some of them out, his suit may be a suit badly 
framed. But there is no provision in s. 148-A or 
any of the provisions in the Bengal Tenancy Act 
which allows a person who claims to bə co-share, 
landlord, but has been left out in the suit instituta 
ed under s. J4B-A, to come in and intervene. The 
legislature has framed a specific provision when 
co-sherer tenants have been left out in a suit for 
rent, Section 144-B gives the right to a co-sharer 
tenant to come in the suit as a matter of right 
and on his own application. The fact that there 
is n> corresponding" provision concerning persons 
who claim t> be co-sharer landlorda and who have 
been left out in a suit for rent indicates that the 
legislature did not intend to depart from’ the 
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general principle. Musamman MOHSEN ALI 9. Roy 





Ksartısy Bsusan Roy Cal, 320 
~- s. 148-A (9). Sex Bengal Tenancy Act, 
623 


1885, s. 174 (3) proviso (b) 
~ §,148-A (9)—~Hent decree—Question as to 
compliance or non-compliance with s. 148-A (9), if 
can be raised subsequently—Suit to declare decree 

a nullity—Whether lies. 

When a decree is passed in a rent suit it be- 
comes final as between the parties. The question 
of compliance or non-compliance with s. 148-A 
sub-s. (9) cannot be raised at the stage of appeal. 
Even a suit to have the decree declared a nullity 
will not lie. KALIPADA BHANDARI v. PANOAKARI 
MANDAL ; Cal, 623 

s. 167. Ses Landlord and tenant 348 


~ §, 170—Landlord obtaining money decree 
and not rent decree—Claim under O. XXI, r. 58, 
Civil Procedure Code (Act V of 1909)—Maintain- 
ability—Money decree—Remedy of claimant. 
Section 170, Bengal Tenancy Act, bars the applica- 

tion under O. XXI, r. 58, Civil Procedure Code in a case 

where the decree obtained by a landlord is not what 


is generally known asa ‘rent decree’ but a money: 


decree, In sucha casea claimant isnot entitled to 
prefer a claim under O. XXI, r. 58, Civil Procedure 
Code. 

Where the decree is only a money decree, on a sale 
in execution, only the 1ight, title and interest of the 
judgment-debtor will pass, and s. 170, Bengal 
Tenancy Act, does not exclude a claim by any 
person interested intheland under O. XXI, r, 10, 
Oivil Procedure Code. A parson claiming the land 
adverscly to the judgment-debtor can also sue for a 
declaration that the decreas is not binding on him 
or that his interest has not passed by the sale. But 
the remedy by claim under r. 58 is intended to be 
barred in all cases where the holding is put to sale 
for its own arrears; the only way of preventing the 
sale from taking place is payment of the decretal 
amount. SURPAT BINGH V. SHITAL SINGA Pat. 805 
s, 173 (3), Ser Bengal Tenancy Act, 1885, 
s. 174 (3) proviso (b) 623 

ss. 174 (3) proviso (b), 173 (3), 148-A (9) 

Application under s. 173 (3)—Deposit, when 

should be called for—Nature of order to be 
passed. , | 

The deposit which is required to be made under 
the provisions of proviso (b) to sub-s. (3), s. 174, 
Bengal Tenancy Act, has to be made not along 
with the application under s. 173 (3), but has to be 
miade before that application is allowed, that is to 
gay, the proper time for the Court to call for the 
deposit under that provision is after the Court has 
come to the conclusion that the sale ought to be 
get aside. Then the Court should make a condi- 
tional order requiring the applicant to put in the 
money required under the said provisions within 
certain time and on the money being put in, make 
the final order setting aside the sale, but in de- 
fault to reject the application. KALIPADA Buanpart 








v, Pancakart MANDAL Cal. 623 
——— §, 188 as amended In 1928. ao 
38 


. Benamidar 
aman 85, 188, 26-F—S. 188, if governs proceed- 


ings under s. 26-F. 

Section 188, Bengal Tenancy Act, governs proceed- 
ings under s. 26-F of the Act, MusamMapD Goris 
Hossain Mian v, HALIMANNESSA BIBI . Cal. 355 
Bihar and Orissa Municipal Act (VII of 1922), 

"65. 194 (2), 360—Notice under s. 194 (2), to 

‘dembolish—Defence that requisition to demolish waa 
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unnecessary, whether can be taken—Decision of 

Municipality as to condition of building and as “to 

whether demolition or repairing was to be made, if 

can be questioned by Court—Non-compliance with 
notice— Objection under s. 360, taken late—Objec- 
tion enquired®into~ Prosecution for original non- 

compliance-—Legality. . 

The contention that the requisition for demolition 
was unnecessary, is no defence to a charge under 
s. 192 (2), Bihar and Orissa Municipal Act, for 
failure to comply with notice to demolish. It is 
for the Municipel Commissioners to decide whether 
the issue ofa requisition is necessary and the ac- 
cused can prefer an objection tu such notice under 
s. 360 of the Act. 

The scheme of the Bihar and Orissa Municipal Act 
is that it is for the Municipality to decide not only 
whether a building is in a ruinous condition or is 
dangerous to person or property, but also whether 
demolition is necessary or repairs would suffice 
The decision of the Municipality is not one to be 
questioned inthe Courts, but the rate payer is not 
absolutely helpless for he has the alternative of pre- 
ferring an objection under s. 360 cf the Act. There- 
fore,the notice is not contrary to law where it does 
not give him the choice between demolition and 
repair, . 
` Where the accused preferred an objection to notice 
under s. 194 though at alate date but it was enter- 
tained, enquired into and a report was prepared by 
the Municipal Commissioner : 
` Held, that the prosecution for the non-compliance 
with the original requisition was contrary to: 
law. Dwarxa MALTON v, Patna CITY MUNICIPALITY 

© Pat. 550 


Bihar Tenancy (Amendment) Act (Vil of 1935), 
5, 26-N—Sale before 1923—Landlord's consent, if 
presumed, even tf purchaser is one of co-sharers. 
Sale before 1923 is presumed to be with consent 

of landlord even if the purchaser is one of the co- 

sharer-landlords and he is in the position of a third 
party purchissr of a holding or part of holding» 

Naga Rat v. Bucur RAT Pat. 875 


Bombay Abkari Act (V 0f 1878), ss,-43-A, 53 
—Conviction for illegal possession of liquor— 
Essentials to be proved—TLhree brothers belong- 
ing to joint Hindu family charged under s. 43-A 
—Bottles containing liqour found in godown owned 
by them—Conscious possession, if made out— 

harge of joint illegal possession—Nature of proof 

required to substantiate charge under s. 48-A. 

In order to convict a person of illegal possession 
of contraband liqour it is necessary for the Crown to 
prove that he had knowledge of his possesion, and 
a person who was unaware that it had been 
placed in his custody cannot be so convicted. The 
mere fact that three brothers belonging toa joint 
Hindu family, and as such, own the godown in 
which the bottles containing the liquor are found 
concealed does not, in a charge under s. 43-A, 
Bombay Abkari Act, prove that any one of them 
was in conscious possession of the bottles lying 
thero, so asto bring them within the purview of 
8. 53. 

In such a case it is incumbent upon the Crown 
also to prove (a) that each of the accused had 
either physical or constructive possession of the 
property in question, or (6) that one or more of 
them had possession thereof either physical or con-- 
structive on behalf of themselyes and the other 
accused and to their knowledge, Naruman DAYALDAS 
y, EMPEROR ae Sind 263- 
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Bombay High Geurt Rules, 
order—Whether Ban be executed as a decree — 
Civil Procedure Code (Act V of 1908), s. 129. 
Section 129, Civil Procedure Code, expressly 

authorises the Bombay High Courtto make rules 


to regulate its own procedure in the exercise of its 


original civil jurisdiction and hence a payment order 


under r. 874 of tho rules framed hy that High’ 
Court can be executed as a decree. Sarv Drab 
BAKHTAWAR LAL v, KANGA & Co, Lah, 489 


Bombay Local Government Rules, rr. 11 and 
15. Sex Civil Procedure Code, 1908, O. XXI, i 
6 
Burden of proof—Party on whom onus lies not 
producing sufficient evidence to discharge it—Whe- 
ther can augment his case by weakness of other 
party's evidence. 
A perty on whom the onus lies may take advant- 
age not only ofevidence adduced by him, or on 
his behalf, but also of any fact or circumstance in 


his favour appearing in the evidence adduced by, 


or onbehalf of, the other party. But when the 
entire evidence on both sides has been brought 
before the Court, the party on whom the onus pri- 
marily rests but who has failed to adduce evidence 
sufficient to discharge the ‘onus cannot augment 
his case by the mere weakness of the evidence 
adduced by the adverse party although nothing 
transpires in such evidence which lends support to 
the case which he soeks to make out. U Ba Sana 
v. K. R. Y. Laks. Manan Ounerrrar Rang. 247 
Burmese Buddhist Law - Marriage—Essentials— 

Cohabitation accompanied by agreement to marry 

in future—Whether effects change of status. 

A marriage bstween Burmese Buddhists is created 
by cohabitation coupled with intent to become 
husband and wife. In crder thet such a marriage 
should be created, no doubt the cohabitation must 
be accompanied by an agreement to become hus- 
band and wife in praesenti but such an agreement 
differs toto cozlo from a contract to marry in futuro, 
the letter agrezment being antecedent to and form-- 
ing no part of the proposed marriage, Cohabita- 
tion accompanied by an agreement to marry in 
futuro does not create a change of status, although’ 
in cases where the parties to the agreement are 
competent to bind themselves by a contract to 
marry and the agreement is broken, the cohabita- 
tion in certain cirumstances may affect the quantum 
of the damages that are awarded us compensation 
for the breach of the contract. It follows, there- 
fore, that entering into an agreemeat to marry in 
futuro is not an act -in the matter of marriage 
within s. 2 (a), Majority Act, and that the capacity 
of a person to enter into such a contract is to be 
determined, as it is in the case of all other con- 
tracts noh expressly excepted therefrom, by the 
general law of the land to which all persons are 
subject. Mauna Tun Auxa v. Ma E Kyr 

Rang. 560 FB 
Marriage—Promise of marriage by Burmese 

Buddhist below age of majority—V alidity—Burmese 

Buddhist Law, if forms rute of decision. 

The Burmese Buddhist Law does not form the 
rule of decision of the question as to, the validity 
of a promise of marriage made by a Burmese 
Buddhist young man below the age of majority 
fixed by the Indian Majority Act. Mauna Tun AUNG 
v. Ma E Kyr . Rang. 560 F 8 
Calcutta High Court Rules, rr, 951, 953—R. 951, 

scope of—Rule not ultra vires—Fine prescribed 

by r. 953—Whether can be imposed as judicial 
jfine—Provisions as to fine, if ultra vires. 

Per S. K. Ghose, J.—The imposition of a fins 
cannot “be administrative and the fine prescribed by 
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Yr. 874—Payment- 
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r. 953. cannot be realised asa fine imposed by the 
Court in a judicial proceeding. By that rule it 
was apparently intended that the fine would be im- 
posed by the Oourt acting administratively, and 
further that it should provide an alternative to 
the more rigorous penalty of suspension or dismis- 
sal. There is, however, no process by which the 
fine can be realised, except as a voluntary pay- 
ment, Buf an alternative to suspension and dis- 
missal by way of penalty is not provided for in the 
Act and would not be consistent with its provi- 
sions. In fact r. 953, as it stands, speaks of- the 
fine as a liability in addition bọ the liability to 
suspension or dismissal. Both liabilities would 
have to be enforced by the same authority, viz., 
by the Court ina judicial proceeding, Since the 
fine cannot be imposed as a judicial fine, the pro- 
visoin relating to it is ultra vires. Inre RAMESH 
Osanpra GUPTA, A PLEADER, PATUAKALI Cal. 517 S B 
Calcutta Municipal Act (IHi of 1923), s. 391— 

Cinematograph show, if excluded from s. 391— 

Opening of show without previous license, if legal 

—Corporation, if can suppress show opened without. 

licénse or whether bound to make case in criminal 

Court. 

The term theatre or circus or other similar place 
of public amusement cannot possibly omit a cinemato- 
graph show. A cinematograph show is one of the 
most widely spread popularforms of public amusement, 
It is held in a building similar toa theatre and it 
cannot possibly escape the words of s. 391, Calcutta 
Municipal Act. If the Legislature which enacted the 
section intended to omit the cinema in view of the 
Cinematograph Act of 1918 they should have specially 
stated it ina proviso to s. 391. As they have rob 
done so and the words ofthe section are quite clear, 
it must be held that it includes cinematograph 
show. 

It is the duty of the owner of the place of amuse- 
ment to take a license in proper time before he 
opens the place of public amusement. It may be 
that the owners of a place which hada license: may 


‘be allowed some time of grace to renew the license, 


but for a new:show they must, according to the law, 
take a license before they open their show, Tha 
mere fact that the Corporation chose to give a notice 
would not make it legal on the part of the proprietor 
to open a show without a previous license. 

The Corporation can suppress a cinema show which 
is opened without previous license of the Corporation, 
And it is not bound to makea case against the 
proprietor in Criminal Court and get him fined, 
Corporation oF CALCUTTA v. Monarca Broscore Co 

Cal. 666 
C. P. Land Revenue Act (XVII 011881), 5 87— 

Bar under—When operates. 

Section 87, O. P. Land Revenue Act, bars a claim 
only if it was made or tabled as the subject of 
consideration and expressly decided. Ratan Srna. 
Cuuatri V. JAIRAM SINGA CAHATRI Nag. 577 
Ceylon Procedure Code, 1860, $. 349—"0ther- 

wise adjusted”, meaning of— Section relates only 

to decrees for payment of money. 

The word “ Otherwise” in s. 319, Csaylon Civil 
Procedure Code, grammatically can only mean “other. 
wise than by payment out of Court”. 

Section 349 of the Ceylon Code relates only to 
decrees for the payment of money. 

(In dealing with this appealtheir Lordships o3- 
served that they were dealing only witn the section 
as it exists inthe Civil Procedure Code of Ceylon 
and not with the corresponding section (s, 258) of 
the Indian Civil Procedure Gode, now embodied in 


| 


Ceylon Procedure Code, 1860—coreld, 


O. XXI, r. 2 of the First Schedule thereto). Dororay 

MARGARET CATERING HULME-KING v. Henry PETER 

Oaristopazr DE SILVA POSB 

Gharge. Ser Criminal trial 566 
Essentials, 

It is one of the elementary principles of Crimi- 
nal Law that an accused person must know what 
the precise accusation against him is, before he is 
called upon to enter on his defence. INDAR PAL v, 
EMPEROR i Lah, 969 
-—- Validity — Family litigation compromised 

Maintenance made charge on property—Compro- 

mise embodied in decree—Validity of charge — 

Charge not registered—~Person not party to com- 

promise, whether can enforce charge -- S. 53 (a), 

Transfer of Property Act (IV of 1882), whether 

applies to such case- Defendant, if can take plea 

that plaintiff had let out portion reserved for her. 

Under: the provisions of s. 23, cl. (c) of the Specific 
Relief Act in a case where a compromise of doubtful 
rights between members of same family is arrived 
at, any person beneficially entitled thereunder.is 

¿entitled to sue for the specific performance of the 
contract. If the compromise created a valid charge 
the plaintiff would certainly: ‘be entitled to institute a 
suit But the law is that ifa deed creating a charge 
is written then it must be registered, otherwise the 
chargé could not be enforced. But where the terms 
of the compromise were incorporated in the decree, 
there is no necessity for registration of the com- 
promise. And ifthe question about the validity of 
the compromise deed on the ground of want of 
registration is between the parties to the compromise, 
«then registration is mot necessary because the 
terms of the composition deed have heen incor- 
porated in the decree. But different considerations 
prevail when a third party who was not a party to 
the suit comes to enforce that claim. It is obvious 
that the third party when he comes to enforce’ his 
claim is asking the Court to grant him a, relief 
‘because of the terms of the composition deed and not 
because those terms have been incorporated in the 
decree. He was no party tothe suit and therefore the 
fact that the terms of the composition deed were 
incorporated in tne decree does not place him in any 
advantageous position. He can enforce a charge only 
if he is able to satisfy the Court that it wasmade in 
accordance with law, The doctrine of part per- 
formance as contained in s. 53 (a), Transfer of Pro- 
perty Act doesnot apply to such a case. 

If the charge created is valid, the plaintiff would 
be entitled to recover the amount due regardless of 
the fact whether she has let out the house reserved 
for her to tenants or whether she is occupying a room 
in another house with or without the permission of 
the defendant, On this ground her claim could not 
be resisted. Ifthe defendant considers that she has 

. lost her right to recover maintenance allowance 
because she has let out the house reserved for her 
residence, to tenants, then it is open to him to have 
this question settled by suing her. So long as the 
defendant does not establish that by letting out the 
house the plaintiff has lost her right to recover main- 
tenance, the claim will be enforced. If the defendant 
institutes a proper suit, the question as to whether 
the plaintiff for whose beneht a house has been 
reserved for her life is entitled to let it or on letting 
it he is deprived of the benefit of the charge created 
in her favour is one which has to be decided before 
disallowing the plaintiff's claim for maintenance. 

Tigo v, Or IRANJI Lan All. 45 
Child Marriage Restraint Act (XIX of 1929), 
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Child Marilage Restraint Aotroned; 
ss. 5, 11—Applying for permission to hold music 
and fireworks on occasion of marrtage—Whether 
offence under s. 5. < 
Merely applying for permission to the Municipal 

Board for conducting festivities like nach’ with 

music and fireworks on the oceasion of a 

marriage does not amount to “ performing, conduct- 

ing or directing a child marriage.” It is a sort 
of act that might be done by eny servant or 
agent of the parents of the children who are to 
be married and clearly does not amount to an 
offence unders.5 ofthe Child Marriage Restraint 
Act. Baoro..u DAL v. EMPEROR Oudh 389 (b) 
s. 11—Security under s., 11 found defective 

--Trial, whether vitiated, $ 

The mere fact that the security bond under s, 11 
Child Marriage Restraint Act which was prima facie 
sufficient was afterwards found to be defective does 
not vitiate.the trial, Bacsc.u LAL v, EMPEROR 

Oudh 389 (b) 

Chota Nagpur Tenancy Act (Viof 1908),s 6— 
Settlement of land for planting orchard and 
settlement of land upon which orchard already 
exists—Distinction between, if any. 

There is no distinction between taking settle- 
ment of land for the purpose of planting on orchard, 
which may be held to be cultivation, and taking 
settlement of a land upon which an orchard already 
exists: in other words, taking settlement for gather- 
ing all the fruit from an existing orchard. Kamakoya 
NARAIN Sinea v. INDERMAN Ram Saanu Pat. 981 
sS, 74-A—Civil Court, if can examine 

correctness of finding by Deputy Commisstoner— 

Omission to decide existence of custom—Whether 

takes away from Deputy Commissioner jurisdiction 

to appoint headman. 

The contention that even ifthe Deputy Oommis- 
sioner has decided that the custom existed, the 
Civil Court can examine the correctness of that 
finding and if it finds that the custom did not 
exist, the order of appointment ought to be set 
aside has no force. It is wrong to say that while 
taking action under s. 74-A of the Chota Nagpur 
Tenancy Act, the Deputy Commissioner decides that 
there is a custom of having a headman in a certain 
village, that decision can be questioned in a Civil 
Court, - 

A simple omission to decide the existence of 
custom does not take away from the Deputy Com- 
missioner the jurisdiction to appoint a village 
headman, but. in case of such-omission, it is compe- 
tent to the Civil Court to examine whether the 
foundation of jurisdiction existed. If the Civil 
Court finds that there was such a foundation, the 
order cannot be interfered with simply on the ground 
that the legally constituted authority failed to 
decide a fact which it was necessary to decide before 
the appointment could be made. Jacpisa O_aNpRaA 
Dezo DHABAL Des v. SHANKARS.:AN Buumis Pot. 582 
————-S. 74-A— Reference to advantages of 

headmanship as belonging to tenants of a holding 

by custom--Judgment of Deputy Commissioner— 

Finding as to custom referred to in s. Ti-A, if 

implied, i : 

Where the Deputy Commissioner in his jadgment 
refers to the advantages of headmanship as belong- 
ing tothe tenants of a holding by custom and 
states that their interests cannot be bartered away 
by an individual pradhan resigning, the reference 
implies a finding that the custom referred to in 
8. 74-A, Chota Nagpur Tenancy Act, exists. JAGDISH 
UHANDRA Deo DHABAL Dep v, Sxankarszan Baums 
i Pet, 582 
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s 7 
Cinematograph ® Act (ll of 191.8)—Scope of —- 


ka Whether takes away orporations power under 
* s. 391, Calcutta Municipal Act. 

F The Cinematograph Act isan All-India Act and ap- 
plies to Cinematograph shows exhibited at any tims or 
place within British India and the chief object of the 
Act is to prevent the showing of unlicegsed cinemato- 
graph films and further to have proper safeguard 
against fire. For this purpose, noone may open a 
cinematograph show at any pluce without any 
license under the Cinematograph Act of 1918. But 
this will not necessarily take away tne power of the 
Calcutta Corporation under gs. 391. CORPORATION OF 
Caucorts v, Monarce Bioscope Co. Cal. 666 


Civil Procedure Code (Act V of 1908), 8 11. SER 
Hindu Law 876 
S. 24— Transfer of suit—Condition under 

s. 24—Suit instituted in proper Court ~ Munsif 

suceceded by another not having pecuniary juris- 

distion to try it—Transfer by District Judge to 

Court having proper jurisdiction— Legality of. 

All that s. 24, Civil Procedure Code, requires is 
that the suil should be pending in a Subordinate 
Court which had jurisdiction at thetime the suit 
was filed, 

Where a suit was instituted properly in the Court 
which had jurisdiction to entertain it and the Munsif 
was succeeded by another who had no pecuniary 
jurisdiction to try if: 

Held, that the District Judge could transfer the 
suit toa Court having proper pecuniary jurisdiction. 
Becsan Misir v. Markanve MISIR All. 903 


———— 6, 34. Sru Interest 352 

s. 35—Costs—Court holding plaintiff not 
entitled to relief- Defendants disollowed costs on 
ground that they were responsible for suit— 
Defendants’ objection same as before the institution 
of suit—Held, order as to costs and observation 
relating to defendants were not justijied. 

The Judge came to the conclusion that the 
plaintiff was not entitled to any relief, but at the 
same time he passed an order disallowing costs to 
the defendants onthe ground that they were not in 
his opinion “entirely free from blame so far as the 
institution of the present case was concerned.” The 
Judge had not held that the defendants had in any 
way conducted the defence ina manner so as to 
disentitle them to their costs, but he had referred 
to their conduct prior tothe date of suit, There 
was clear evidence onthe record that the defend- 
ants had expressly raised the very objections which 
they raised inthe suit in their letter to the plaint- 
iff prior to the suit: 

Held, that the order disallowing costs to the 
défendant$ and the observations in the judgment 
against them were not justified, NARAINDAS & Co. v. 
DETARAM H, KIRPALANI Sind 837 


——— $8, 37, 42—5. 37, scope of—Power to stay 
execution, if included in s.42—Haecuting Court, if 
has jurisdiction to pass order staying execution 
transferred to it for execution, 

Section 37, Civil Procedure Code, has no reference 
to a Court to which a decree has been transferred for 
execution, Power to order stay of execution is not 
included under s. 42, 

It isthe duty of a Court to which a decree has 
been sent for execution to execute that decree. It has 
the power necessary for that purpose but it certainly 
has not power to refuse to execuie the decree, even 
for a short period, save and except inthe circum- 
stances set out in O. XXI, r. 26. The executing 
Court Was no jurisdiction to pass an order purporting 





to be passed under O. XXI, r. 29, -staying-execution . 
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transferred to it for 


of the decree which had been 
being 


execution and when such order is passed, it 
without jurisdiction, will be set aside. 

The expression ‘powers in executing such decree” 
in s. 42 strictly interpreted must mean powers in 
carrying out the purpose of executing such decree, 
Altnough it istrue thatan order staying execution 
may be passed while a Court is engaged in executing 
a decree, it cannot be held that a power to order stay 
of execution is & power exercised to carry out 
execution of a decres. M. P. L. Carrryar FIRM v, 
S. A.L. L. A. VANAPPA UHETTYAR Rang. 865 
-~——-—$5. 38, 39. See Execution , 51 
5, 42, Sse Civil Procedure Code, 1908, s. 37 

865 

s. 47. 


Ser Civil Procedure Code, 1908, s. 73 809 
Sue Civil Procedure Code, 1908, O. XXI, r.2 849 
Sus Civil Procedure Code, 1908, O. SXXIV,'r. ar 
SER Mortgage _ _ 867 
—s, 47—Construction of s. 47 tobe tn favour 

of decree~holder. G 

Section 47, Civil Procedure Cede, should be con- 
strued liberally and the decree-holder should get 
his relief as expeditiously as possible. NAROTTAN 
Das v. Krisana PRASAD Pat. 830 
——— s. 47, O. XXI, r. 96—Execution sale— 

Property in possession of tenant—Omission to 

obtain symbolical delivery of possession—Fresh 

suit for possession, competency of. ; 

Section 47, Civil Procedure Code, bars a suit by 
a decree-holder for possession of the property pur- 
chased by him in execution of his own decree 
against a judgment-debtor or any one claiming 
under him and the bar js equally applicable to 
the purchaser from the decree-holder. 

Where property in the possession of a tenant 
under the judgment-debtor was sold in Court auc- 
tion and the auction-purchaser without obtaining 
symbolical possession under Ọ. XXI, r. 96, Civil 
Procedure Code, within three years from the date 
of the sale, instituted a suit for possession against 
the judgment-debtor and another person to whom 
the judgment-debtor had leased the properties after 
obtaining a surrender from the original tenant : 

Held, that the suit was not maintainable in view 
of the bar of s. 47, Civil Procedure Code. 
Susramanza AYYAR V. KRIBANA [YAR Mad. 856 
———-s.48. Ser Decree ~ 673 

s. 48 (1) (b)—‘Subsequent order’, meaning of 

—Executing Court, if can make order which can 

operate as ‘subsequent order'—Such order must be 

made by Court which passed the decree. 

An executing Court, as such, as no power to 
make an order which would opsrate as a “subsequ- 
ent order” within the meaning of s. 48, sub-s. 1 (b) 
of the Code of Civil Procedure, directing payment 
of the decretal amount on a certain date or on 
certain dates. The subsequent order must be an 
order made by the Court which passed the decree 
and not an order made in the course of execution, 
NIAL HUSAIN v, SYED AUMED Oudh 715 
ss 50, 53, O. XXI, r. 22—Death of 
judgment-debtor during execution—Procedure to be 
followed—S. 50, if obligatory—Ezecution sought 
against legal representative—Duty of decree-holder 
to proceed under s. 50—O. XXI, r. 22 (2)—Hifect 














Moors the, language of s. 50,Civil Procedure 
Code, is permissive, this does not mean that re- 
course tu the section may not be obligatory. If 
a decree-holder does not desire to proceed with the, 


ue 
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execution after the judgment-debtors death or if 
there are other parties on record against whom the 
decree can he executed, there will be no occasion to 
have recourse to s. 50. But if execution of the 
decree is necessary against the legal representative 
of the deceased judgment-debtor, the decree-holder 
has no option but to proceed under 3.50. He must 
apply to the Court to execute the decree against tha 
legal representative snd notice must issue to the 
legal representative as required by O. XXI,r. 22. 

Where there has Leen no application ander:s. 50, 
and consequently no issue cf a notice under 
O. XXI, r. 22 (1), the foundations of the Ccurt’s 
jurisdiction to execute a decree against the legal 
representative are entirely wanting. Anda sale 
held without this jurisdiction would be void. The 
effect of the addition of sub-r. 2 to O. XXI, r. 22, is 
not to make the issue of anctice a matter which 
does not pertain to the jurisdiction, but is by way 
of giving tothe Court a special power to dispense 
with the issue of a notice inthe exceptional caseg 
specified, 

On the death of a judgment-debtor before an 
application for execution hed been finally disposed 
of, two courses are open to the decree-holder. He 
may present a -fresh application for execution 
against the legal representative or to continue the 
existing execution petition by making the legal re- 
presentative a party to it. 

If the correct juristic principle is that the dead 
man is no person in the eye of the law and on the 
death of a judgment-debtor, the liability of paying 
his debts devolves on his legal representative whe- 
‘ther on decree or otherwise, the Court cannot regain 
the jurisdiction which it has lost till the represen- 
tative -isimpleaded and made the judgment-debtor 
and the property which became his cannot be sold 
and no right thereto would pass to the execution 
purchaser, KANCHAMALAI Patrar v. Spanast RAJAH 
Sat IB Mad. 156 FB 

s. 51, O. KL, r. 1—Haecution—Receiver, 
appointment of—Restriction on power of Court, if 
any exists—Receiver appointed to receite earnings 
of judgment-debtor's theatre after collection and 
keep accounts but not to receive gate money— 

Order, tf ultra vires. 

Section 51, Civil Procedure Code, prescribes the 
procedure in execution and lays down that the 
Court may on the applicaticn of the decree-holder 
order execution of the decree by arpointing a 
Receiver. No furtker restrictions have been placed 
on the pewer of the Court in this section, nor hag 
the nature cf the property been defined cf which 
a Receiver can be appointed. This secticn will, 
therefore, evidently be governed by the provisions 
cf 0. XL, r. 1, Civil Precedure Code. 

Where, therefore, tke judgment-debtor bas a 
theatre and jn execution cf a decree against 
him a Receiver is appointed with the express 
reservation that the Receiver will not be entitled 
to manage the show but would merely keep 
en acecunt ci the inecme and expenditure and 
deposit the emcunt daily in the Civil Cut 
account and he is not entitled to receive 


money at the docrs but is merely entitled to 
receive the daily earnings after they have been 
ecllected, the crder appointing the Receiver 


to receive the earnings is nct ulira vires snd 
the money so earned would come within the defini- 
ticn of property ês used in O, XL, r. 1. As socn 
es the gale mcney is received and colleected for 


the judgment-debtor, it beecmes his property and - 
it can be utilized for-the-benefit of his judgment- - 
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creditors either by attachment or through the -ap- 
pointment of a Receiver. BALKISAEN v. FIRM Narain 





Dase-Gueta RAM Lah. 861 
ae 53. Ser Civil Procedure Code, 1908, fee 


——— s. 553) (4)—Seourity bond under s. 55 (3) 
(4)— Construction—A pplication under s. 55-—-Order 
for execution of ‘necessary bond — Bond must be 
such asis required by s. 55 (4)—Failure of debtor 
or Counsel to be present on date fixed—Effect. 
When a security bond is executed under s. 55 (3) 

and (4), Civil Procedure Code, it must be construed 

in the light of the order directing the security to 
be given. Where on an application by the judg- 
nient-debtor under s. 55, that he might be discharg- 
ed from arrest on complying with the terms of 


s. 55 (3) and f4), the Court orders that ‘the 
necessary bond’ should be executed, the 
bond must be such as is required under 
s. 55 (4) of the Code. 


The operative terms of a bond executed by two 
persons as sureties of the judgment: debtor, were: 
‘the condition of the above written obligation 
is such that ifthe said judgment-debtor applies for 
insolvency within thirty days from this date and if 
he appears in the High Court of Judicature at Rangoon 
on the day which may be fixed for his public 
examination or for his attendance for any other 
purpose and thenceforth on the day or days to 
which the hearing of the said insolvency application 
shall be adjourned until the disposal of the said 
application or the cancellation of the security and- 
if he shall duly prosecute his insolvency petition 
then this obligation shall be void and of non-effect. 
Else to remain in full force and virtue” : h 
“Held, that the effect of the bond was to muke it 
an obligation thereunder that the sureties should 
be liable if the insolvent did not appear on any day 
fixed for his attendance and on which for the pur- 
poses of the insolvency, his attendance was requir-, 
ed and the words so construed were within the 
ambit of s. 55 (4), and were merely an amplification 
of the words “that he will appear, when called upon 
in any proceeding upon the application.” The failure 
of the debtor either by himself or by Counsel to 
appear jn Court on the day fixed amounted to his 
failure to appear when called upon ona day fixed 
for his attendance, within the meaning of the con- 
dition in the bond. Lovis Victor Corsaro v, U AUNG 








Din Rang. 251 
— s. 60. Sre Madras Hereditary Village 
Offices Act, 1895, s. 3. 1008 FB 
8.60 (c)—Judgment-debtor cultivating for 
house—H ouse 


years and having cattle tethered to 
used directly for agricultural purposes— udgment- 
‘debtor, if can be regarded as occupying house as 
agri ulturist—HEaemption from attachment—Mere 
fact of owning 150 acres when he cultivates only 
55 acres himself—Whether makes him a zamindar. 
A man who has been cultivating lor many years, 
and who has his cattle tethered beneath his house 
and a granary at the back of it, has all the 
insignia of a cultivator. When he occupies this 
house, and uses it directly for agricultural purposes 
in housing his cattle, his implements, his’ seed, 
paddy and his labourers, he must be regarded 
as occupying the house as an agriculiurist and is 
entitled to exemption from attachment. The fact 
that the judgment-debtor owns about 160 acres of 
land but he is cultivating 25 acres himself, while 
the other 125 acres are being cultivated by his son, 
who devotes all the profits to paying off his father’s 
debts, . does not, render , the judgment-debtor „a | 
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zemindar or rent-receiving landlord. Maune Ton 
AYE v. Maune HLA Han Rang. 694 (b) 
> $.66—Title to property not challenged— 

Suit based on footing that defendant had no 

longer title tokeep money advanced to him— 

Whether within s. 66, ie 

Where the plaintiff did not challenge the title of 
the defendant to property purchased by him at 
Court sale, though he saidthat the arrangement 
was that the property was to be purchased for all 
the ijaradars who contributed the purchase money, 
but he did not inthis suit endeavour to assert his 
title to his share of the lend and the suit was 
based on the footing that defendant had no longer 
any title to keep the money that had been advanced 
to him by the plaintiff: 

Held, thatthe suit was not one within s. 66, Civil 
Procedure Code. Nisam Sinau v. Ramos anpra Sao 





Pat. 553 

> —s,70. See Civil Procedure Code, 1908, 
.0. XXI r. 72 . 806 
——~—s. 73. Sre Civil Procedure Code, 1908, 
O. XXXIIL. r. 10 868 





8, 73—Appliration for rateable distribution 
—Assets must have been received before such 
application. 

-The auction-purchaser is fully entitled to take 

advantage of any legal point which he can urge in 

his favour and which would show that the ap- 

plication by another decree-holder under O. XXI, 

r, 90, Civil Procedure Code, was not maintainable. 

It is his legalright and he cannot be deprived of 

taking advantage of that position merely because the 

point relied upon by him is said to be technical. 

BE: art Lat v. ALE NABI All. 349 

S$. 73—Auction sale~Decree-holder permitted 
io set off—Court ignorant of attachment by another 
in another Court—Such prior decree-holder, if 
entitled to rateable distribution. 

_ Where the Sub-Court passed orders permilting the 

© decree-holder to bid at an auction sale and allowed 

dim to set off the purchase money against his de- 
cretal amount in ignorance of the existence of ancther 
attachment in another Court and on sale of the pro~ 
perty, the latter claimed rateable distribution under 

s 73, Civil Procedure Code: 

Held, that the prior attaching decree-holder not 
being a party to the application allowing set-off, he 
was not bound by that order and he was entitled to 
rateable distribution, and as no actual payments had 
been made, the order could be rectified, 
AYYAR v. S. 5. Krisunasa & Sons Mad. 221 

-— S, 73—One decree as heir of deceased person 

—Anogher decree in personal capacity—Decrees, if 
* against same judgment-debtor within 3. 73. 

IE one decree is obtained against a man as heir 
ofa deceased person and another decree against 
him in his personal capacity, the two decrees are 
against the same judgment-debtor within the 
meaning of s. 73, Civil Procedure Code. HEMENDRA 
Nata Roy ULOWDRURY v. Hast BENGAL COMMERCIAL 
Bank, MYMENSING 4 Cal. 702 

8, 73—Order under s. 73—Appeal, if lies— 

Remedy of aggrieved party. 

An order under s. 73, Civil Procedure Code, is 
final and not appealable and if the crder of the first 
Court is wrong, the aggrieved party has his remedy 
by instituting a suit against other decree-holders 
for getting a share in the assets. Bruart Lat v. 
ALE NABI $ All.. 349 

ss. 73, 47—Decree-holder purchasing 
property—Satisfaction of decree by bid and excess 

, -paid—Application for rateable distribution by 
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another after auction but before payment of eacess 

—Such person held entitled to share—Order, if 

under s, 73—Appeal, if lies. 

The appellant in execution of his decree applied 
for -the attachment and sale of the property of the 
judgment-debtor and purchased the property himself 
at a Court auction. By the amount of his bid the 
entire decree in his favour was satisfied and he 
paid in Court only the excess over the decretal 
amount, 4. e., tne difference between the decretal 
amount and the amount of his bid. In the mean- 
time, however, after the auction had taken place 
but before the amount had been paid in Court or 
the auction-sale had been confirmed, the respondent 
made an application fora rateable share in the 
assets to be realised in execution ofthe decree of 
appellant. The lower Courtheld thet the respond- 
ent was entitled to a rateable share : 

Held, that the order must be deemed to have been 
passed only under s. 73 and not under s. 47 and 
henes no appeal lay. Rosman Lan v. Sarv Das Man 
: Lah. 309 
——+— §, 92. Suz Representative suit 89 
s. 100—Legal necessity, if a yuestion of 











fact. See Presumption 797 
~ s 104 (ff. Ser Execution 860 
— s. 115. 

Ser Civil Procedure Code, 1903, O. XLVII, r. 7 

490 

Ser Practice 100 


5. 115—Court taking one view of points of 
law while another was possible—No question of 
jurisdiction—Revision, whether lies. 

Where there was no question of jurisdiction in- 
volved, the only grievance against the order of the 
District Judge being that he decided the points of 
law involved inthe case erroneously against the 
petitioner andit was possible to take a different 
view of the points of law involved in the case: 

Held, that in view of the clear exposition of s. 115, 
the High Court was precluded from interfering in 
revision with the order of the District Judge. 
Mancuoo Ram v, FIRM GIlRDHARI Lat-Ram Csanp 

Lah. 124 
s. 115—Interlocutory orders, when can be 
set astde—Held, that in this particular case High 

Court should interfere. 

Interlocutory orders are certainly matters of dis- 
cretion of the lower Court, but that discretion must 
be exercised according to the proper principle of 
justice and with regard to the proper interpretation 
of the rules in question, and it is the duty of the 





High Courtto interfere when the discretion has 
not been exercised according to judicial princi- 
ples. 


Where a Court summarily rejects a prayer to try 
a preliminary issue on a point of law and in its 
summary jurisdiction has not even expressed any 
opinion as to whether the question of law would be 
sufficient to dispose of the case, to refuse to exercise 
the revisional jurisdiction in a case of this kind 
might give rise to the gravest hardship. The party 
injured has no right of appeal and a refusal to ex- 
ercise jurisdiction would mean that the Subordinate 
Judge's unfettered decision might put the injured 
party to an enormous expenses in going into issues 
which were unnecessary on the mere contention that 
the ultimate decision would be open to appeal, 
JANKI Das v. Kano Ram Pat. 486 
—s. 129. Bes Bombay High Oourt Rules, 
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———— $, 148 (c)—Time for paying deficit court 
fee, if can be extended. . 
Time granted to pay deficit court-fee can be 

enlarged from time to time, Section 148, Civil Pro- 

cedure Code, expressly empowers the Court to 
extend any time fixed by it even after the expiry 
of the period originally fixed. Musamuap FATEH 

NASIB v. SARADINDU MUKHERJEE Cal. 689 

—s. 149—-Order by Appellate Court to pay 
deficit court-fee within particular period— 

Application for'extension before expiry of period 

—Hextension under s. 149, if can be granted. 

Where the Appellate Court directed the plaintiff 
to put in additional court-fees within three weeks 
from date of order and made a further direction in 
the judgment that if the plaintiff failed to put in 
the court-fees required within the time fixed, the 
suit would stand dismissed and before the three 
weeks expired, the plaintiff made an application for 

~ extension of time for putting inthe deficit court- 
fees and his application was allowed : 

Held, that under s. 149, Civil Procedure Oode, the 
Court had jurisdiction’ to extend the time as the 
appeal was not finally disposed of before the order 
of extension of time was made. Ramesa CHANDRA 
TaLuKpAr V. Peamataa Nata BANYAL Cal. 522 
——--—-§, 151—Decree-holders purchasing property 

in execution of their mortgage decrees—Sale 

certificate giving wrong description of property 

‘though in accordance with morigage deed—Amend- 

. 4. ment of sale certificate, if can be granted. 
" ™ The property’was purchased by the decree-holders 
in execution of their mortgage-decrees, By an ap- 
plication they alleged that though they had obtained 
a sale certificate from the Court, they could nut get 
mutation made in their favour as the sale certificate 
showed asifthe property purchased by them was 
situated in one mahal only while asa matter offact 
it was in two mahals, the description being in 
accordance with that given in the mortgage-deed 
itself. They therefore, prayed that the sale certificate 
be amended so as to describe the property in detail 
as given in the application specifying the property 
of each of the two mahals separately : 

Held, that the Court had power under s. 151 of the 
Code of Givil Procedure to make the amendment in 
question, SURAT Din v. Ram PRASAD SINGA 
; Oudh 233 
O. 1, r. 3—Suit for decree against Hindu 
joint family—Ptaintif, if must state that he is 
suing defendant as karta — Suit against karta 
without mentioning other members—Members not 








joined—Decree, . if can be set aside—Question 
whether decree binds joint family, 4f can be 
raised by members—Hindu Law—Joint family— 
Execution. 


Tt is quite unnecessaiy for a plaintif, in an 
‘action in which he wishes to obtain a decree bind- 
ing upon the joint family property, to state in 
his pleadings that he is suing the defendant as 
the karta of the family. It is perhaps better if he 
does so but it is not necessary. If the plaintiff sues 

` tho karta of the family without mentioning iha 
other. members ofthe family and withcut joining 
them as parties to the suit, the position is this: 
that he way obtain a decree which decree is not 
liable to be set aside merely because thə other 
members of the family were not joined., But, in 
these ciretimstances they (the other members) are 
entitled to have an opportunity in a syit of their 
own to raise the question of whether the decree 
and its’ execution binds the joint family property 
and that decision would depend upon the ordinary 
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considerations of Hindu Law, But the mere omis- 
sion tostate that the defendant is sued as the. 
karta of the family is not conclusive. The inten- 
tion must be gathered from the plaint and the sub- 
sequent proceediggs. Muxsraau Maaro v Kesso 
PRASAD Sines BAHADUR Pat. 879 
~—-—0, |, r. 9—Scope of—Necessary party not 

impleaded—Objection taken at earliest moment— 

Plaintiff not taking steps to implead party—Suit, 

if liable to be dismissed. 

Order 1, r. 9, Civil Procedure Code, does not do 
away with the necessity for bringing a necessary 
party on the record. If a necessary party is not 
on the record the proper course is to apply to 
have him joined. If he is not brought on the 
record at all, or if when he is brought on the 
record the suit as against him is barred by limita- 
tion, the suit will be dismissed. This is more so 
when the defendant has objected at the earliest 
possible moment and amendment of plaint to bring: 
such party on record is not asked for by the 
plaintiff. 

Where the executant of a promissory note govern- 
ed by the Bengal School of Hindu Law- died 
leaving two widows and the plaintiff impleaded 
one of them as defendant and though she pleaded 
at the earliest possible moment that the other widow 
was a necessary party, the plaintiff did not take 
steps to implead her: 

Held, that she being a necessary party and not 
on the record, the suit would stand dismissed, 
Prozop. Lan MUKERJEB v. NILRATAN ADHIKARY 

Cal. 323 
—--—O.1,r. 10. Sse Transfer of Property Act, 

1882, s. 136 229 
—-~-— O. VI, r. 11—Inherent power of Court under 

O, VII, r, 11 todepart from procedure to suit 

exigencies of situation. 

The mandatory provision contained in O. VI, 
r. 11 of the Code is intended for cases where no 
other complications intervene and in particular 
cases, the Court has: sufficient inherent power to” 
depart from the normal procedure to suit the exi- ` 
gencies of the situation. MuaammMap FATRH NASIB 
V. BARADINDU MUKE ERJER Cal. 689 

O. IX, r.3—Rule, if obligatory—Scope of 

the rule—Discretion of Court. f 

Order IX, r. 3, Civil Procedure Code, is not 
obligatory but merely gives the Court a discretion 
to make an orderin suitable circumstances that the 
suit be dismissed. FIRM Ram Ouanpra-Farava LAL 
v Boats DEARMAN SARI Pat. 557 (a) 

O. IK, r. 8—Dismissal of suit under for 
failure of plaintiff's representative lo apgpear— | 

Delay due to missing last available train~-Questions 

to be considered by Court—Honesty of intention— 

Held, that order of dismissal should be set aside. 

Where a suit is dismissed in default under 
O. IX, r. 8, Civil Procedure Code due to the 
failure of the plaintiff representative to appear 
on the date of hearing and he alleges that he 
was a few minutes late in getbing to the station. 
The question to be considered by the Court 
is not whether by some human possibility, being wise 
after the event, he could not have gct there in time or 
whether a man who studied his railway guidea 
little better, would not have got in another train or 
taken another route, but whether a man honestly in- 
tended to be in Court and did his best though in his 
own stupid way, to get therein time,and once the 
Court is satisfied, that the mam did try to get there 
in time, butfor 
the intervention of an inevitable accident for which , 
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he was in no way responsible, it is the duty of the 
Court, to set aside the judgment, mulcting, in proper 
eases, the delinquent man in costs: : 

Held, that thie was eminently a case in which 
matters could have been satisfactorily adjusted by 
ordering payment of costs. K. 5. 4. M. C.xrryar 
FIRM v. Prem SINGH BINDRA Rang. 842 
————O. XI, r. 7—Oudh Civil Rules, rr. 38, 39 

—Document tendered in evidence — Procedure 

regarding acceptance or rejection. 

The language of O. XIU, r. 7, Civil Procedure 
Code, and of rr. 38 and 39 of the Oudh Civil Rules, 
shows that the document must be either placed on 
the record or returned to the person producing it. 
There is no alternative. It is highly desirable 
or even necessary for the ends of justice, that a dis- 
puted document should be placed on the record and 
should not be returned tothe person producing it. 
It follows therefore that, as soon as formal 
or prima facie evidence of its genuineness has been 
given, it should be endorsed as “admitted in evi- 
dence” and placed on the record. Subsequently the 
Judge might find, upon a consideration cf the whole 
evidence, that the document was a forgery, or that 
its genuineness was not proved to his satisfaction. 
In that event the Judge should, in order to avoid any 
possible misunderstanding, add a further endorse- 
ment “genuineness not established” or. words to that 
effect, but he should not endorse it as “rejected” 
which implies that the document should not form 
part of the record and should be -returned to the 
person producing’ it. The question of the correct 
procedure is, however, a matter of technical rather 
than of practical importance, KEOLAPATI v. HARNAM 
SINGH : Oudh 527 
O. XIV, r. 2—Prayer to try preliminary 

issue of law—Question as to whether Court should 

eject or yrant—Consideration, 

In deciding a question as to whether. the Court 
should grant a prayer to try a preliminary issue on 
point of law seme harmony has to be observed bet- 
ween the general principle thatit is undesirable to 
try cases piecemeal and the specific and wholesome 
provision of O. XIV, r. 2, Civil Precedure Code, 
which is for the purpcse of preventing the injustice 
of a party being able to force his opponent to go at 





| great length into evidence when the simple decision, 


on a point of law might render the investigation of 
the facts unnecessary. Janxi Das v. Karu Rau 
Pat. 486 
—~— O, XIV, r. 2— Provisions of O. AIV, r. 2, 
are mandatory. 
Order XIV, r.2, of the Code, is manda- 
tory; the only thing left open to the Court is to form 


, and express an opinion of whether the case can be 


disposed of on the proposed issue of law only, but 
the opinion, even if expressed, must be expressed 
upon some reasonable materials, JANKI Das v. Karu 


Ram Pat. 486 

O, XVII, r. 2—Appearance of Vokil with 

~ instructions. only to apply for adjournment, 
whether constitutes ‘appearance’, 

Where a Vakil who has no instructions beyond 
merely applying for adjournment appears on the ad- 
journed date, there is no appearance and the Court 
should proceed under r, 2 if adjournment is refus- 
ed, Exnammany. A. R. KARUPPAN UseTTI Mad. 759 

O. XVII, rr, 2, 3—Suit adjourned to enable 
party to produce witness—Non-appearance of party 
on adjourned date—Procedure to -be followed— 

Applicability of r. 2--Power to pass ex parte 

decree. i : 

_ Phe proper way of construing rr. 2 and 3 of 
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O. XVII, Civil Procedure Code, is that where no 
default occurs under r. 2, i,e, where there is no 
non-appearance anda default occurs under r. 3, the 
Court should proceed under r. 3 and dispose of the 
case on the merits, but if the default consists in 
non-appearance, itis r. 2, which deals with such a 
case specifically, that in terms applies. Therefore, 
even though a case was adjourned for the specific 
purpose of enabling the defendants to examine a 
certain witness, if there is no appearance of the 
defendants on the adjourned date the provision that 
applies is r. 2. ELLANMAL v. Karuppan Czerti 
Mad. 759 
O. XXI, r. 2— Agreement between judgment- 
debtor and decree-holder — Payment of pert of 
decretal amount—Balance to be paid by instal- 
ment without interest —Agreement, if amounts to 
odjustment—Certification, necessity of. 

Where the judgment-debtor makes a part payment 
of the amount due. under the decree anl there is 
an agreement between the parties that not only 
the balance cf this decree but also another decree 
should be paid by instalments and the decree- 
holders agreed to that arrangement and agreed to 
accept these instalments without interest, the arrange- 
ment amounts toan agreement whichis certifiable 
under O. XXI, r. 2 although only part of the decretal 
amount is paid. Such an agreement cortainly affects 
the decree-holder’s right to execute and it amounts 
to an adjustment and cannot be recognized - unless 








certified. BANARSI Lat v. Borno Sanu Pat. 482 

O. XXI, r. 2 (3)—-Certifization before, 

objection is. taken to execution on basis- of 
adjustment, 


Order XXI, r. 2, sub-cl. (3) contemplates a certi- 
fication before the objection is taken to the exc- 
cution on the basis of an adjustment or payment 
or, to put it in 
another way, when the executing Court is about 
the business of execution as such it is too late 
then to apply for certification under O. XXI. It is, 
therefore, too late, when objection is taken to the 
proceedings in execution, to assert that there is 
an agreement which has not so far been certified. 

The obvious policy of the legislature is to prevent 
a controversy during execution proceedings as to 
whether the dispute between the parties has been 
settled, and the legislature in enacting O. XXI, r. 2, 
has used words which are of the widest implica- 
tion. Reference has been made not merely to pay- 
ment but a payment of a part or a whole. BANARSI 
Lar v. Barbo BASU Pat. 482 
—-~—O.XXI, r. 2 (3)—Payment not certified, 

whether will be recognized. 

If there is a question of any payment in satis- 
faction of the decree or adjustment of the decree 
which has not been certified, the Court shall refuss 
to recognize it in an execution proceeding. The 
provisions of O. XXI, r. 2 (3), Civil Procedure Code, 
are mandatory. BANARSI LAL v. Borso SAHU 

Pat. 482 

—— O. XXI, Y. 2,8. 47—Hxeculion—Certification- 
of payment—Decree-holder's omission— Judgment- 
debtor, if can override limitation of Art. 174, Sch, 

I, Limitation Act (LX of 1908) for application 

under O, KAT, r. 2—Court, if can exercise its 

inherent jurisdiction. 

An omission on the part of the decree-holder to 
certify a payment, even if he may have promised to 
doso, does notentitle the judgment-debtor to over 
ride the 90 days’ limitation of Art. 174, Limit. 
ation Act for making an application under 


XXI, r. 2, Civil Procedure Code, and to 
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secure an investigation of the same matter by 
invoking s.47. The decree-holder may be guilty of 
fraud, but if the judgment-debtor does not avail 
himself of the procedure laid down in cl. 2 of the 
rule, he mast be content to let thesale of his pro- 
perties in execution stand. and seek his remedy in 
damages or otherwise without challenging the sale. 
The contention that the Court need not look helpless- 
ly on the decree-holder’sfraud but may deal with it 
in the exercise of its inherent jurisdiction is opposed 
to the scheme of the Oivil Procedure Code as found 
in 8.47 and O. XXI, r.2. Hartsar Prassp SINGA v. 
Buvusnesawari PRASAD SINGA Pat, 849 
©, XXI, rr. 5, 6. Sen Execution 777 


ons O. XXI, rr. 18,19, 20—-Mortgage decree, whe- 
ther decree for payment of money—Such decree, if 

can be set off against simple money decree. . i 
It cannot be said that a decree for sale obtained 
on foot of a mortgage isa decree for payment of 

; ey. 

m that r. 20 of O. XXI, Civil Procedure Code, lays 
down is that tho provisions cf rr. 18 and 19 shall 
apply to cross-mortgage decrees, 4. ¢., if two contend- 
ing parties hold mortgage decrees against each other 
then they will be able toset off the decrees one 
against the other. There is nothing in the provisions 
of r. 20 which will warrant the Judge in-holding 
that a decree obtained on the foot of a mortgage be 
comes a decree for payment of money and therefore 
it can be set off against a simple mang ed one 
osite party. NAGESAR Fam v. RAJNET Ram 
iis ea ee All. 289 
O. XXI, r. 22. See Civil Procedure Code, 
1908, 8. 50 A 156 
O. XXI, r, 22--Decree against father and 
son—Son dying before execution proceeding— 

Execution against father not as heir of son— 

Notice under O. XXI, r. 22, necessity of. 

Where a decree is passed against father and son 
and the latter dies before the institution of the 
execution proceedings and the execution is taken 
out against the father not as heir of his son but 
against him personally, notice under O. XXI, r. 22, 
is not necessary. BANARSI v. Barto Sanu Pat,482 
O, XXI,r. 26—Order under by executing 
Court staying execution decree transferred to it — 
‘Legality of. Sex Civil Procedure Code, 1908, ss. 
37, 42 865 


O. XXI, r. 28, 8. 115—Hxecution—Deeree 
transferred for executton—Order by Court trans- 
ferring desree, if binding on executing Court— 
Held, on construction that the order by the 
transferring Court meant that all proceedings up 
to confirmation of sale were to be stayed and that 
the order of confirmation was without -d uris- 
diction. eee 
Every order issued by the parent Court is binding 

“onthe executing Judge for the simple reason that 

the executing Judge obtains his authority from the 
t Court. 
wet ex parte decree was transferred to another 
Court for execution and certain property belonging 
to judgment-debtor was sold. The judgment-debtor 
put in objections to the executing Court to set aside 
the sale and at the same time applied to the Court 
passing the decree, to set aside the ex parte decree, 
The Oourt at the instance of the judgment-debtor 
issued a robkar to the execution Court directing that 
the proceeding with respect to the confirmation of 
the sale should be stayed, the words ‘used being 
“korwaii-manzuri multawt ki jawe", The executing 
Qourt, postponed the confirmation but rejected the 
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objections by the judgment-debtor. 
the Judge confirmed the sale: 

Held, that the karwai (proceedings) leading up to 
the confirmation of sale were intended to be stayed 
and that the executing Judge put a wrong interpre- 
tation on the erder, Therefore the executing 
Judge had no jurisdiction to consider the objections 
preferred by the judgment-debtors after he had re- 
ceived the “rebar”, Consequently his order dis- 
missing the objections was ultra vires and must be 
vacated, 

Held, also, that the order dismissing the objections 
and the order confirming the sale were both ultra 
vires end the executing Judge having assumed a 
jurisdiction which did not vest in him, the orders 
were open to revision, Fira BUNDHELKHAND Motor 
AND Oyole AGENOY v, PEOPLES Bank or NORTHERN 
INDIA, LTD., LAHORE Pesh. 416 

©. XXI, r. 29—Court passing order that 
attachment is to subsist till decision of suit by judg- 
ment-debtor and execution application to stand 
dismissed for time being—Held, order not warrant- 
ed by law but was merely suspensory. 

Where by reason of an injunction obtained bya 
judgment-delitor restraining the decree-holder from 
procseding with the execution of the decree till the 
suit, to have the decree set aside, was disposed of, 
the executing Court passed an order to the effect 
“The attachment will continue till ths disposal of 
the aforesaid suit. The case be dismissed for tha 
present :” 

Held, that the order was not warranted by law 
and was merely a suspensory order which kept the 
execution case pending, but off the list of pending 
cases only during the time that the aforesaid suit 
would be pending in the Court. Kristo KAMINI 
Dept v. GIRISA CHANDRA MONDAL Cal. 654 
mama O. KAI, r. 54—Hxecution — Attachment of 

malguzaria share-—Letting out lands in ordinary 

course of management whether prohibited. 

The grant of lands to tenants inthe ordinary 
course of management cannot be prohibited, The 
mere fact that the zemindar's estate is under attach.” 
ment would not take away his authority to grant lands 
to tenants in the ordinary course cf the management 
of the zemindari, so long as the interest in the estate 
has not passed on to the auction-purchasers. Such ag- 
ricultural leases would not ordinarily be transfers of 
interest prohibited by O. XXT, r. 54, Oivil Procedure 
Code. It would be unfair to hold that once a share 
in a village has been attached, ‘the judgment-debtor 
must allow all lands in the village to remain vacant 
and should not let them to tenants because such 
letting may entail the consequence of their becoming 
statutory tenants. The mere fact that by operation. 
of law tenants immediately become statutory tenants 
would not prevent ‘zemindars from letting out lands 
and realising their rents from the tenants, even though 
the estate itself is under attachment. On the other 
hand such a power cannot be allowed to be ex- 
ercised so as to defraud the just rights of attaching 
creditors. Dar Caanp v. Natau Lan All, 49 
O. XXI, r. 58. Sue Bengal Tenancy Act, 

1885, s, 70 i 805 
————- O. XXI, r. 58—Objection under, dismissed— 

Suit by objector for declaraitm—Dismissal of 

objection, whether affects quantum of onus. 

The fact that the plaintiff's objection under 
O. XXI, r. 58, Civil Procedure Oode was dis- 
missed does not add to the quantum of the 
cnus resting on him, 4. e, though the onus no 
doubt does rest on.the plaintiff in such cases, tho 
onus itself, cannot. be materially increased oy 


The successor of 
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altered by the fa&t that an objection has been dis- 
missed, RAMO-ANDRA KESHEO SARMOKADDAM V. SHAM- 
RAO" Nag. 749 
O.XXI, r. 63— Attachment withdrawn- No 
order made—Suit under r. 63, if lies. 

Order XXI, r. 63, Civil Procedure Code, will 
apply ifthe plaintiff had not withdrawn his attach- 
ment and an order had been made against 
him dismissing his attachment. When that 
course has not been adopted, the case does not fall 
under O, XXI, 7, 63. ; 

Held, that a suit for a declaratory order was 
competent. JAMNABAI GULABOLAND (IUJRATI v. 
DATTATRAYA RaAMOHANDRA GUJRATI Bom. 260 
——— 0. XXI, r. 63—8Suit under, by aliences of 

judgment-debtor—Onus of proof. 

In a suit under O. XXI, r. 63, Civil Procedure 
Code, by the alieneces of the judgment-debtor whose 
properties have been attached by the decree-holder 
as the properties of the judgment-debtor, mere 
proof of the deed of transfer is not sufficient. In 
order to succeed they have also to prove that the 
transfer was for consideration and in good faith, 
Hanuman PRASAD v. MOJAMMAD ISMAIL Lah. 495 

O, XXI, r 72, 5. 70—Bombay Local Govern- 
ment Rules, rr.11 and 1i—Haecution transferred 
to Collector—Judgment-debtor minor—Civil Court, 
whether can give permission to decree-holder to bid, 

When execution proceedings are transferred to the 
Collector for sale of immovable property and the 
judgment-debtur is a minor, a Civil Court has power 
to give permission to the decree-holder to bid at the 
sale, ZIPRU Kris. nav. PANNALAL BAHIRUDAS 

Bom. 806 
—~——— O. XXI, r. 83 (3,—0. XXI, r. 83 (3), whe- 
ther appe to sale in enforcement of mortgage. 

Order XXI, r. 83 (3), Civil Procedure Code, has 
no application to a case of sale in enforcement of 
a mortgage. BnoLa Nata v. MA, ARANI KURR 








Oudh 362 
O. XXI, r. 89. Srs Mortgage 34 
‘QO. XXI, r. 90, Ses Insolvency 299 





—-—— O, XXI, r. 90—Ratecble distribution — Ap- 

° plication for, presented ajter 3 p. m.—Whether 
should be dismissed—Auction-purchaser, if entitled 
to benefit of technical defence. 

Lower Courts make rules fixing time when ap- 
plications of various types should be presented for 
the convenience ofthe Gourt as well as for the con- 
venience of the public, but the legal right of every 
applicant is that he is entitled to make his com- 
plaint or application any time during Court 
hours, 

The auction-purchaser had deposited the three- 
fourths price (the balance of the purchase price) of the 
propertyewhich he purchased in the execution sale 
in the Imperial Bank. On thesame date another 
decree-holder who had obtained a decree against the 
same judgment-debtor put in his application for 
rateable distribution, after 3 p.m. but it was not 
accepted by the munsarim : 

Held, that it was a proper presentation, and it 
was the duty ofthe munsarimto accept the appli- 
cation, in spite ofthe fact thatit had been made 
after 3 P.M. 

An applicant for rateable distribution, before he 
can succeed, hasto establish that he had made the 
application for rateable distribution before the re- 
ceipt of the assets by the Court. Bucart Lab v. 


ALE NABI All. 349 
——-— 0. XXI, r. 95, Suz Civil Procedure Code, 
1908, s. 47 856 


= O. KAI, rr. 3 (1), 9 (2)—Abatement of ap- 
.  162—G. I—II, 
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peal by death of sole appellant—Legal representa- 

tives not applying for substitution of thetr names 

—Court, if can substitute them and proceed with 

appeal—-Proper procedure. g : 

Where the appeal of the sole appellant 
has abated by reason of his death, in the ab- 
sence of an application by his representatives. 
under O. XXII, r. 3 (1), Civil Procedure Code, it is 
not open to the Court to substitute them and direct 
that the appeal be proceeded with in their name. 
The proper procedure for them is an spplication 
at such dete as they may be advised under O. XXII, 
r. 9 (2), under which they may ask for an order to 
set aside the abatement. Harrapa Gupta v. BABU 
Lan Ma.tTo Pat. 592 (a) 
O. XXII, r.4—Death of party- Legal repre- 

sentatives impleaded—Death of one of the legal 

representatives—Omission to bring his heirs on 
record -No abatement. 

There is a difference between cases in which the 
original party to an action dies and his legal 
representative is brought on the record and cases 
in which one of several representatives brought in as 
such during the pendency of an action dies and 
the estate continues to be represented by the re- 
maining legal representatives. In the latter case 
failure to implead the legal representatives of the 
deceased legal representative will not cause an abate- 
ment of the proceedings. 

When a party takes proper steps to substitute 
on the record the representatives of an adversary 
who has died pendente lite, he is not to be penalised 
because he has not brought in the. whole of the 





representatives. Hecan only act to the best of his 
knowledge. MUTJURAMAN (URETPIAR V. ADAIKAPPA 
Custry Mad, 214 

O. XXXII, r. 7. Sez Minor 921 


——— O. XXXIII, r. 5 (€)—Leave to appeal in forma 
pauperis—Transfer of subject-matter of suit by 
appellant during pendency of suit in lower Court, 
effect of—Scope of O. XXXIII, r. 5 9. 

Order XXXIL, r. 5 (e)of the Civil Procedure 
Code, applies to the case where a would-be 
appellant has transferred the whole of his interest 
in the subject-matter of the appeal to a third party 
even though the transfer was effected during the 
pendency of the suit in the lower Court and 
there was no appeal in contemplation at the 
time when the transfer was effected. Kori 
Vis..WANAD AM v. PANDIRI SATYANADHAM Mad. 840 
O. XXXII, r. 1U—-Priority of Crown debts— 

Whether limited by the rule. ; 

Order XXXII, r. 10, does not, in any way, limit or 
restrict the general right of priority which the Crown 
has in respect of debts due toit. O.S. VARADAO. ARI 
v SECRETARY oF STATE For INDIA IN COUNOIL 

Mad. 868 
~- O. XXXUl, r. 10, 5. 73—Pauper suit—Order 
directing payment of court-fee by defendant— 

Priority of the Crown's right to court-fee to other 

debts of defendant. 

Wheie, in a pauper suit somecf the defendants 
were directed to pay to the Government a portion of 
the couit-fee anu ceitain pioperties were brought to 
sale in execution of a muney-decree obtained by a 
third person against these defendants and an ap- 
plication was made on behalf of the Government that 
out of the proceeds realised by the sale of the pro- 
pertics the amount direcved to be paid by the deten- 
dants towards court-fees should be paid in preference 
to the claim of the decree-holder who brvught the 
properties to sale ; 

Held, that the claim of the Government had priority 
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asa Orown debt and the Government was entitled 

to have its-claim satisfied in preference to the decree- 

holder's claim. O.S. VARADAOHARI v SECRETARY OF 

STATS FOR INDIA IN Councrt Mad, 868 

———O. XXXIV, r. 5—Property soldin execution 
not included in mortgage suit or decree — Fraudu- 
tent insertion in sale certificate—Purchaser, tf 
gets such property. 

It is clear‘from ‘the provisions of O. XXXIV,r 5, 
Civil Procedure Code, that the property which can 
be sold-in execution of a mortgage decree is the mort- 
gaged property only, and no other property. Con- 
sequently, where property sold in execution of a 
mortgage decree and purchased by the mortgagee was 
“not included in the suit or decree but was fraudulent- 
ly inserted in the sale certificate. the purchaser can 
get no more property than. what was really included 
in the mortgage decree. S. R. M. M, C. T. M. Frem v. 
Ko Po Sin Rang 383 
: ——'O, XXXIV, r. 6—Mortgage suit compro- 
‘mised—Mortgage money to be paid within one 
year—Morigaged property ‘made liable—No stipu- 
lation ‘for personal decree in case property proving 
insufficient — Compromise silent on point—Held, 
mortgagee not debarred from applying for personal 
decree. < 
A mortgage decree was passed upon the basis 
of a compromise between the mortgagee and defen- 
dants Nos. 2 to 7 who were the transferees from 
défendant No. ‘1, the mortgagor. The compromise 
provided that a decree for Rs. 12,000 odd besides 
costs óf the suit and pendente lite and future 
interest should be passed in favour of the plaintif 
against the defendants, and the mortgaged property 
should ‘be held liable therefor, The stipulated 
period for payment was one year, The compromise 
‘further provided that if the defendants did not 
pay ‘the decretal amount within one year, then 
‘they would not be entitled to deduct Rs. 1,000 
which thé plaintiff had relinquished, and it would 
be included in the decree with interest at the rate 
of 10 per cent. per mensem and the mortgaged pro- 
perty would be held liable therefor: 

Held, that the compromise was silent on the 
question whether the decree-holder would be entitled 
to a personal decree in the event of any balance 
remaining due to him after the sale of the mort- 
gaged ‘property. But there was nothing in the 
‘terms of the compromise to indicate clearly that 
‘the mortgagee had given up his right to a per- 
sonal decree, to which he was legally entitled. In 
such circumstances the terms of the compromise 
should not be held as prohibiting the mortgagee 
‘frcm applying for a personal decree under O XXXIV, 
r. 6, Civil Procedure Code, in the event of the debt 
not being satisfied vut of the mortgaged property 
unless the language of the compromise makes it 
clear that the mortgagee had consented to forego 
this remedy. There was nothing in the compromise 
to show this clearly. Driapan Singu v. KALKA 
SING. Oudh 526 
———— 0O. XXXIV, r. 14, 5. 47—Money decree 

ordered to be paid in instalments—Judgment- 
debtor executing security bond hypothecating im- 
movable property-Default in paying tnstaiments 
— Property, tf can be sold in execution of money 
decree—Fiesh suit, if essential- In execution, pro- 
perty purchased ‘by another decree-holder—Execu- 
tion of first decree against property as if it ts 
charge— Purchaser decree-holder to be given oppor- 
tunity ‘of redemption. 

Where a money decree is ordered’ to be paid by 
‘instalments on ‘the judgment-debtor executing a 





INDIAN CASES 


[1936 
Civil Procedure Code—contd. 


9 
security bond hypothecating immovable propert) 
for the satisfaction of the decree and a default ir 
payment of instalments committed, the hypo 
thecated property can be gold in execution of. the 
decree and afresh suit is not necessary. 

When this money decree is being’ executed 
against the I®pothecated property, it is not being 
executed as a simple money ‘lecree but as a decree 
against the property on which it ig a charge, 


.Consequently, when such property is subsequently 


purchased by another decree-holder in execution of 
his money decree, the property is transferred tc 
him only subject to the charge and hence in 
execution proceeding by the former decree-holde» 
against such property, the purchaser decree-holde> 
should be present ashe is a representative of the 
judgment-debtor within s. 47, Civil Procedure 
Code, so that he may be given an opportunity tc 
redeem the property by paying off the amount due 
to the prior decree-holder Narorran Das v. 
KRISNA PRASAD Pat. 830 
O. XXXVIII. r. 5, 8. 145—Application for 

attachment before j.dgment—Surety undertaking 

to pay amount under decree—Decree passed—Pro- 

perty, sought to be attached before judgment sold, 

in execution—Sale not fetching decretal amount 

in fuli—-Surety, if can be proceeded against— 

Courts demanding security for prospective decretal 

amount is only irregularity. 

The appellant instituted a suit .on a promissory 
note against two persons, K and H. He, there- 
after applied for attachment before judgment of a 
motor lorry belonging to the said defendants; the 
Court issued on them a notice to show cause why 
the said motor lorry should not be attached before 
judgment or they should not furnish security to 
the extent of Rs. 860 to cover the decree, if any, 
that may be passed against them. The said defen- 
dants appeared and offered to furnish security. 
They proposed the respondent and another person 
as sureties and the respondent and another person 
agreed to stand as sureties. They, the proposed 
sureties, executed in favour of the Oourt a surety 
bond. The bond recited the notice issued on the 
defendants, and the fact that the Court had allowed 
the defend .nts to furnish security. Then the bond 
stated that the executants made themselves per- 
sonally liable to the extent of Rs, 860, that is, for 
the amount that might be decreed against the- de- 
fendants, and the sureties promised to pay the 
same in case the decretul amount be not realised 
from the judgment-debtors. The Court on a fav- 





- ourable report from the Sheristadar as to the 


solvency of the respondent and the other co-execut- 
ant, accepted them as sureties and withdrew the 
order for attachment before judgment. *The swit 
was decreed ia full against the defendants. The 
appellant first executed his decree aguinst the prin- 
cipal judgment-debtors and attached the lorry which 
was sold by the Court in execution. It fetched 
Rs. 100 only at the Court sale. The appellant 
could nob realize anything more’ from the princi- 
pal judgment-debtors who had been adjudicated 
insolvents on their own application, The appellant 
then applied for proceeding against the respondent, 
one of the sureties. The substantial objection 
raised by the respondent was that the Oourt went 
beyond jurisliction in asking for security. for the 
decretal amount under the provisions of O. XXX VII, 
x. 5, Civil Procedure Oode, and as the bond execut- 
ed has gone beyond the terms of the said rule, it 
could not be enforced in execution proceedings: 

Heid, that O. XXXVIII, r. 5, ps doubt gontem- 
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plates security for the production in Court of the 
property sought to be attached before judgment or 
its value at a future time when called upon and 
the amount of the security demanded should ordi- 
narily be commensurate with the value of the pro- 
perty sought tə be attached, but th® object of the 
legislature for providing for attachments before 
` judgment is to secure the prospective decree-holder 
in matter of realisation of the money that may be 
eventually found by the Court to be.due to him. 
Having regard to the object of the provisions for. 
attachment before judgment, the Court in making a 
demand for and in taking security for the pro- 
spective decretal amount might have acted at most 
in an irregular manner in the exercise of its juris- 
diction, In that view of the matter the remedy of 
the defendants was to point out to the Court the 
irregularity in the notices, which by its terms 
demanded security from them of the decretal 
amount, when they appeared to show cause in 
pursuance of the same, and if the Court still in- 
sisted on the said security, to proceed to a higher 
tribunal. 

Held, also, that the respondent having executed 
the surety bond in the form he had done, could 
not reise the objection which he has raised in this 
case in the course of execution proceedings started 
against him under the provisions of s. 145 of the 


Code. AMULYA RATAN v. PROSAD CHANDRA Kar 
Cal. 619 
-——— O0: XL, r. 1. See Civil Procedure Code, 
1908, s. 51 861 





O. XLI, r. 22—Cross-objection—Time for 
filing—Use of word ‘within’, significance of. 
Order XLI, r. 22, Civil Procedure . Code, lays 

down thata respondent may cross-object provided 
he does so“ within one month from the date when 
he receives notice of the hearing of the appeal.” The 
use of the word “ within” would fix two limits : 
an anterior limit starting from the date of-receipt 
of the notice and a posterior limit of one month 
after that date. The “ cross-objections ” filed before 
that date would not be cross-objections at all in the 
strict legal sense ofthe word. Kosaata v. Rraz-up-Din 

Lah, 336 

— ~O. XLI, rr. 27 (2), 29 — Additional evidence 
in appeal — Legitimate occasion for admitting — 
Court not saying it founda lacuna—No application 
by'any party inviting Court to fill up. gap—Reason 
for admitting fresh evidence not recorded—Judge 
of his own motionsending for registers—Procedure, 
if proper —Practice Evidence—Party relying on 
document should obtain proper-and certified copy 
and tender it in Court. 

° The legitimate occasion forthe exercise of discre- 
tion in allowing additional evidence to be produced 
is not whenever before the appeal is heard, a party 
applies to adduce fresh evidence, but when on exa- 
mining the evidence, as it stands, some inherent 
lacuna or defect becomes apparent, 

Where the Court did not say that it found a 
lacuna after an examination of the evidence on the 
record and.there was no application by any party in- 
viting the attention of the Court to fill up any gap 
inthe evidence on the record, and the Court had 
not recorded any reasons whatsoever for admitting 
fresh evidence as required by O XLI, r. 27 (2)or 
fulfil the requirements of O. XLI, r, 29, Civil Pro- 
cedure Code and the Judge of his own motion sent 
for the Municipal registers for 20 years inorder to 
ascertain whohad been paying the Municipal taxes 
in respect of the house in dispute : 

Held, that under these circumstances the additional 
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evidence supplied by the Municipal registers: must. 
be taken tu bave been admitted contrary to law and 
must be discarded. 

Held, also that it would be open to the Court after 
examining the record of the case at the hearing and. 
in the presence of the Pleader for the parties to send 
for these registers after fully complying with the re- 
quirements of law. 

Held, further that if the Judge decides to admit 
fresh evidence after following the correct prucedure, 
he should give the opposite party the fullest op- 
portunity of rebutting the evidence supplied by the. 
ragisters by producing such evidence as they may 
think relevant and proper. If a-party relies upon 
any document, it should obtain a proper and certified: 
copy of the same and tender it in Court. It is not. 
the correct procedure to send for the records from. 
other departments or offices wholesale as evidence-in. 
the case. SHADI Ram v. ATRI Lah, 152: 
O. XLU r.1—Order directing execution to be: 

dismissed for non-prosecution—Appeal, if lies. 

No appeal lies with reference to an order direct- 
ing an execution case to be dismissed: for non- 
prosecution. Such anorder does not fall within 
the scope of those sections of the Oivil Procedure 
Code, which relate to appealable orders and in no 
circumstances can it be held to be a decree; and 
in any event, having regard to the provisions.of 
s 2(2), Civil Procedure Code, the order from its 
very nature isan order for dismissal for default, 
AMARENDRA Naty MALLICK v, BALAI OHAND QAATAK 

Cal, 777 

————O, XLVII, r. 1—Appeal—Modification of 

lower Court's decree in review before decision of 
appeal—Maintainability of appeal. 

Where during the pendency of an appeal, the 
decree appealed from is modified on an application 
for review made by the appellant, the- appeal be- 
comes incompetent by reason of the fact that. the 
decree appealed from has been superseded by the 
order on the application for review modifying that. 
decree. PAOKIRI MucammMap ROWTAER v, SWAMINATAA 
MUODALIAR Mad. 261 
~——— 0, XLVII, r, 4. Ser Limitation Act, 1908, 

Sch. I, Art, 182 (3) (2) 223 
————O. XLVII, r. 7—Order granting review— 

Appeal, when lies. 

When a review is granted, an. appeal is permissible 
only on the specified grounds and they are, if the. 
order contravenes the provisions ofr. 2 or r. 4:of 
O. XLVI, Civil Procedure Code, or if the application. 
for review is barred by limitation. JaDUNANDAN 
Sines v. SAANKAR Saav Pat, 992. 

O. XLVH, r. 7, s 115—Order refusing 
review in: insolvency proceedings—Appeal, if lies. 

No appeal lies from an order refusing review 
even in proceedings in insolvency, Firm: NANAK 
RaĮm-Morr Lat v. JUGAL Kisaorn MARWARI Pat; 490) 
-—Sch. |), para. 15—Arbitrator, duties of— 

Failure to hear parties, and if necessary, their 

witnesses—Whether amounts to misconduct— 

Arbitration. 

An arbitrator, though not bound by the technical. 
web of judicial procedure and rules of evidence, 
must hear the parties, and if requested; their wit- 
nesses, unless he is absolved therafrom. by the 
terms of submission and must apply his mind to 
the points in the dispute. and decide it according. 
to the ordinary rules of justice, equity and: good 
conscience, The failure to hear the parties and, if 
necessary, their witnesses, unless absolved. therefrom 
by the terms of submission, amounts to misconduct 
on the part of the arbitrator within. the meaning: of 
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‘para, 15, Sch, II, Civil Procedure Code, Ma HNINE Le 


v. Ma-Nvern Bwin Rang. 772 
———Sch ll, para. 20. Sge Partnership Act, 
1932, s. 69 (1: 670 





- para. 20—Proceedings under para 
20, if -a ‘suit 
An application under para. 20,. Sch. II, is not a 

plaint and though the proceedings may be treated 

as a suit for certain purposes, yet they are not a 

suit properly so-called. Qamar Din v NUR DIN 

i 4 Lah. 670 

Sch. IH, para. 11—Haecution transferred 
to Collector—Mortgage of property—Whether void, 

No sooner an order for transfer of a decree for 
execution to the Collector is made than he is 
seized of the case and not on the date such order 
reaches him. Consequently a mortgage-deed 
executed after transfer of the execution to the 
Collector is void under para. 11 of Sch. IM of 
the Civil Procedure Code. Buona NATA v. MA ARANI 
‘Kuan: > Oudh 362 
Colonization of Government Lands (Punjab) 
Act (Vof 1912), 8.19--Sale without sanction is 
<: void~~ Parties, labouring under mistake of fact 

regarding sanction—Transferee, if entitled to 

return of consideration. 

Section 19 of the Colonization of Government 
Lands (Punjab) Act, clearly lays down that any 
salo effected without the necessary sanct on will be 
void, 

And where such sanction is afterwards found to 
be invalid and the sale void, the transferee would 
be entitled “to relief on the ground that the contract 
as been discovered to be void owing to a mistake 
of fact under which both parties were apparently 
labouring, viz., that the officer giving sanction was 
duly authorised to sanction transfers under s. 19 
of the Colonization of Government Lands (Punjab) 
Act, whereas he was not. Hossu v, HAKIM ALI 

Lah. 557 (b) 

m §,19—Sanction for sale of land—Commis- 
sioner authorising “Collector of District” to give 

‘sanction— Whether can be taken to authorise Deputy 

Commissioner. 

Where the Commissioner by a letter authorises 
the “Collector of the District” togive sanction for sale 
of Land under s. 19, of the Colonization of Govern- 
ment Lands (Punjab) Act, the letter of the Commis- 
sioner can only be taken to authorise the Deputy 
Commissioner of the District tc sanction sales under 
s. 19 of the aforsaid Act. FHASHU v.Haxim ALI 

Lah. 557 (b) 

Gompanles Act (VII of 1913), ss 32 (4), 77 (6), 
. 134 (4)—Conviction of officer of company under— 

. Essentials to be proved—~Proof of authorisation, if 

necessary. 

In order that a conviction under ss, 32 a) 77 
(6) and 134 (4), Companies Act of an officer of the 
Company may be sustained, the only thing the 
prosecution has to prove is that that particular 
officer knowingly and wilfully authorised or permit- 
ted these defaults, The sections speak also of 
authorization of those defaults, but it is not 
necessary to prove that, as the offence is also 
complete, if the officer of the Company knew of the 
defaults and permitted the defaults. BALLAV Dass v. 
Mo.an Lar SADU Cal. 282 
s. 38—Articles of Association of company 

—Binding nature of, on members 
presentatives—Company acting to letter of Articles 
: Whether can be said to be acting without sufficient 
cause. 

A member. of.a company and those claiming 
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through him are bound by the Company's Articles 
of Association; in any case in which the company 
and its Directors literally and bona fide carry 
out the provisions of the Company’s Articles of 
Association it. or they can never be said to 
be acting ‘witfout sufficient cause’. It is a mis 
reading of those words in s. 88, Companies 
Act, to suppose that they confer upon the Court 
jurisdiction to make a roving inquiry as to 
whether what has happened is desirable or even 
reasonable 

Where by the contract of membership restric- 
tions and conditions have been imposed in the 
articles themselves and those restrictions and 
conditions are insisted upon by the company, 
the company cannot in insisting upon them be 
held to act ‘without sufficient cause,’ within the 
meaning of s. 38, Compenies Act. KasIviswANATHAN 
C- BTTYAR v. INDO-BURMA PRTROLEUM C0., LTD. ; 

Rang. 127 

----—: 88. 77 (6), 134 (4). Sez Companies Act, 

1913, s. 32 (4) i 282 

$.171—Original proceedings begun by com- 

pany—Subsequent appeals or revision, whether 
require permission of liquidating Court. 

Where the original proceedings have been begun 
by a company, as the plaintiff and decree-holder, no 
permission ofthe liquidating Court as required by 
s. 171, Companies Act, is necessary for appeals or 
revisions which may be presented by the unsuccess- 
ful defendants or judgment-debtors against orders 
passed in the proceedings. Firm BUNDELKHAND Motor 
& OYELE Agrncy v. PEOPLES Bankor NORTARRN INDIA, 
LTD. Larore Pesh. 416 
—— —5, 186. Sez Company 306 
-—8, 209—-Liquidator, when can be removed on 
application by creditor. 

‘the condition precedent to moving the Oourt for 
the removal of the liquidator is a meeting of the 
creditors held in pursuance of sub-s. (1) ofs. 209 in 
which the creditors shall determine whether an ap- 
plication shall be made tothe Court for the appoints 
ment of any person as liquidator in the place of, or 
jointly with, the liquidator appointed by the company. 
KAMESHWAR SINGH BAHADUR OF DARB aNcav. AMBLER 
SLATE & STONE COMPANY LIMITED Pat. 218 
—-$. 215— Court, if can waive irregularities 

—Voluntary winding up—Creditor's application: 

for appointment of Oficial Liquidator—A ppli- 

cation, if can be treated as one for compulsory 
liquidation—Supervision order, when can be made, 

The Court has no power to waive any irregularity as 
regards the strict compliance with the law laid down 
in the Companies Act and therules made thereunder 
and an Official Liquidator can only be appointed when 
compulsory winding up order is made. But where 
the application asks for the appointment of Official 
Liquidator to voluntarily wind up company, the 
Court cannot treat the application as an application 
for. compulsorily winding up the company. IE it is 
treated as a petition for supervision or some such 
order as the Coart might be empowered to make in the 
case of a compulsory winding up, it is obvious that 
in order to make such an order the Court would have 
to be satisfied that the winding up had taken place. 
A supervision order can be made only where there 
isa valid winding up. But where the whole case of 
the petitioner is that the winding up was ultra vires 
and void, the petition cannot be treated as one for 








supervision. KamEsswaR Sınan BAHADUR oF 
DARB. ANGA V. AMBLER State & Sronz Company, 
Pat 218 


LIMITED 
——— S$. 215— Powe of Court under s. 215— 
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Creditor, if can ask for order declaring winding 

up as void, 

Exercise of powers under s. 215, Companies Act, 
must be in cases whicn are just and beneficial 
—not only just and beneficial to the petitioner 
but just and beneficial to all p&@rties. Under 


s. 215, Companies Act, the Court is empowered 


on the petition of persons named in the first 
sub-section, to exercise certain powers for the 
‘assistance’ of the winding up. The first sub-section 
is very limited. It speaks of determining any ques- 
tion arising in the winding up, and, under the second 
sub-section, the Oourt has to be satisfied that the 
determination of the question or the required exercise 


‘of power will be just and beneficial. Thus it is quite 


clearly indicated that a person has no right under 
s. 2150fthe Act to come and say that there ja no 
such thing as winding up in a particular case, that 
is to say, the winding up is irregular or void for 
another reason. The powers of a Court under that 
section are strictly limited to what may be described 
as assistance to the winding up. Consequently, there 
is no power under the Companies Act for the credi- 
tors to come and say that the winding up resolution 
is bad. KAMESHWAR SINGA BAHADUR or DARB ANGA v. 
AMBLER SLATE & STONE Company, LIMITED Pat. 218 
Table A, cls 21,22—Cls, 21 and 22 of 

Table A—Scope of—Whether appropriate in India 

when legal title can be obtained without probate, 

ete. 

Clauses 21 and 22 of Table A, Companies 
Act which follow closely cl. 20 and 21 of Table 
A, English Companies Act of 1929, while appro- 
priate ,to a system such as that prevailing in 
England under which a legal title from a de 
ceased person can only be traced either-through 
probate or through lettters of administration 
are hardly so appropriate to a system under 
whicha legal title by devolution may be obtained 
apart altogether from and without either probate 
or letters of administration, V. E.R. M. N. R.M. 
KASIVISWANATHAN OHETTYAR © INDO-BURMA PETROLEUM 
Co., Lro. Rang. 127 
Company— Director—Director acting as agent of 

Bank — Suit in respect of the transaction — 

Limitation - Limitation Act (IX of 1908), Sch. I. 

Art 90—Application for loan by rectors 

munim -Director supporting it fraudulently— 

Money used for benefit of Director's firm—Munim 

becoming insolvent —Liability of Director. 

Where a Director of a Bank acts in a transaction 
as its agent, a suitagainst him in respect of the 
transaction is one by a principal against an agent 
and is governed by Art, 90, Limitation Act, 





< The Wefendant was Director of a Bank and an 


application by his munim for loan from the Bank 
was supported by a statement as tohis business 
and property. This was known by the defendant 
to be untrue, The loan was in reality for the bene- 
fit of the defendant's firm and the receipt of the 
money was entered in the books of the firm. The 
Bank sued the munim for money but he had been 
adjudicated insolvent during the suit : 

Held, that the defendant had acted dishonestly 
in sanctioning the loan application and was liable 
for the fraud. Themoney ostensibly lent to the 
munim wasadded to the defendant’s joint family 
estate and was recoverable therefrom. ProrLES BANK 
OF NORTSERN INDIA, Lrp. v HARGOPAL 
Memorandum of Association — Company 
authorised to manage estates—Company acting as 
liquidator-—Legality—Legality of appointment, if 
can be questioned in proceedings for payment 
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order under Companies Act (VII of 1913), s. 

—Limitation— 

Where the Memorandum of Association of a 
banking company shows that one of the objects of 
the Bank is to manage estates, it can act as 
liquidator of another company. When the Bank 
has been appointed a liquidator and having accepted 
the position ,the legality of the appointment cannot 
be questioned in proceedings in respect of a pay- 
ment order under s 186, Companies Act The mana- 
ger of the liquidator Bank will be entitled to 


186 


present an application for a payment order. SHANTI 
Larv. LYALLPUR BANK, LTD, IN LIQUIDATION, LAHOKE 
Lah. 306 


Confession—Non-confessional statement—It should 
not torn from context—Confession which is inadmis- 
sible should not be dissected to make parts admis- 
sible. 

Although any non-confessional statement made by 
an accused person to the Police, can be proved 
against the accused, still when such statement forms 
part of a whole narrative given by the accused 
person, it ought not to be torn from its context. 
If the narrative, as a whole, was in the nature of 
a confession the particular statement must incri- 
minate the accused when read with its context. 
The prosecution ought not to be permitted to single 
out of a confession some stray passages containing 
the admission of an accused against his own interest; 
a statement which is inadmissible, being a confes- 
gion, cannot be dissected so as to make its parts 
admissible to support the prosecution. Any rule 
to the contrary would be unsound in principle and 
highly unjust in practice, James Dowpon, v. Em- 
PEROR Nag. 430 
Contempt of Court Appeal to Privy Council~ 

Right of public to criticise administration of 

justice —Held on facts that writer did not exceed 

the right. 

Any act done or writing published calculated to 
bring a Court or a Judge of the Court into contempt 
or to lower his authority, is a contempt of Court. 
That is one class of contempt. Further, any act done 
or writing published calculated to obstruct or m- 
terfere with the due course of justice or the lawful 
process of the Oourts is a contempt of Court. The 
former class belongs to the category characterised 
as ‘scandalising a Court or a Judge’. That des- 
cription of thatclass of contemptis to be taken 
subject to one and an important qualification. 
Judges and Courts are alike open to criticism, and 
if reasonable argument or expostulation is offered 
against any judicial act as contrary to law or the 
public good, no Court could or would treat that as 
contempt of Court, And in applying these principles 
the Court will not lose sight of local conditions, 
But whether the authority and position of an in- 
dividual Judge or the due administration of justice 
is concerned, no wrong is committed by any member 
of the public who exercises the ordinary right of 
criticising in good faith in private or public the 
public act done in the seat of justice. The path of 
criticism isa public way; the wrong-headed are 
permitted to err therein: provided that membersof 
the public abstain from imputing improper motives 
to those taking part in the administration of justice, 
and are genuinely exercising a right of criticism and 
notacting in malice or attempting to impair the 
administration of justice, they are immune. Justice 
is not a cloistered virtue: she must be allowed to 
suffer the serutiny and respectful even though 
outspoken comments of ordinary men. 

The writer of anarticle is perfectly justified in 


o 
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pointing out what is obvious, that sentences do vary 
in apparently similar circumstances with the habit 
of mind of the particular Judge. If tosay that the 
human element enters into the awarding-of punish- 
ment be contempt of Court it is to be feared that few 
in or out of the profession would escape. 

The liberty of the press is no more than the liberty 
of any member of the public to criticize temperately 
and fairly but freely any episode in the administration 
of justice. : 

The writer hadtaken for his theme the perennial 
topic of inequality of sentences under the text ‘The 
as the occasion for his 
article the two sentences which were awarded in 
two cases, of apparently same type. He expressly 
disclaimed the suggestion that one of the particular 
Judges was habitually severe, the other habitually 
lenient: 

Held, that itis very seldom that the observer has 
the means of ascertaining all-the circumstances which 
weigh with an experienced Judge in awarding sen- 
tence, and in this particular case there was no evi- 
dence upon which the Court could find that the 
writer had exceeded the right of criticising or that 
he acted with untruth or malice, or withthe direct 
object of bringing the administration of justice into 
disrepute. ANDRE PAUL TERENOE AMBARD V. ATTORNEY- 
GENERAL or TRINIDAD & Torago Pc 92 
Contract—Agreement to perform religious rites to 

~- secure, by propitiation of a diety, confirmationin 

post-—Whether opposed to public policy ~ Contract, 

validity of Suit for money due for services rend- 
ered ~ Maintainadility of. 

Propitiation with the intention of averting any 
malign influence in the course of a legitimate 
undertaking isa well-known feature of the Hindu 
religion and is not opposed to public policy. A 
person may undertake propitiation himself or he 
may hire some one, who by his training and vocation 
is supposed to be skilled in the art, to perform ib 
for him. A contract forsuchan undertaking is a 
valid contract and is enforceable in law. 

Where A engaged B to perform certain religious 
rites for the purpuse of securing to the former, con- 
firmation in the post in which he was officiating at 
the time when the request was made and the prayers 
that were made by B were for the sule purpose of 
deflecting any possible malign influence operating 
against A's confirmation : ; 

Held, that what A asked B to do was in accord- 
ance with the recognised religious customs and 
usages -of the country and the agreement was valid: 
The attempt on A’s part to repudiate the contract 
js not only indicative of ingratitude, but also is 
a denial of his religious principles, principles on 
which he himself acted: Bapugr v. G. C. NATRANJAN 

Nag. 493 
———- Assignment for value of beneficial interest— 

Enforceability of— Widow agreeing to receive 

maintenance in exchange of interest in land— 

Arrears assigned to another—-Assignee, if can sue 

the purchaser of land. j 

An assignment for value of a beneficial right 
under a contract can be enforced just as much as 
the- right of the original assignor. 

A widow W agreed to get maintenance from M 
jn-exchange of her interest in land. She assigned 
arrears to H for value. The land was purchased by 
F from M. H sued F for arrears: 

Held, that H was entitled to a decree against P. 
H being assignee of beneficial interest from W. 


. HARE Krisana NAYAK v. FAKIR UHANDRA PAL 
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- Enforcement against third parties . B 
agreeing to collect outstandings due to A and pay 
A's creditors—A's creditors abstaining from 
proceeding against A and B's promise - Held, B was 
liable to pay A’s creditors. 

Where ina cêhtract between A and B, B agreed 
to collect outstandings due to A and sell A's stock-in- 
trade before a specified date and also undertook 
to pay all creditors of A, the arrangement being 
entered into on consultation with the creditors and 
B also wrote to them to that effect subsequently and 
it appeared that they abstained from prosecuting 
their remedy against A or B's promise : 

Held, that the documents and circumstances pointed 
tothe conclusion that B was liable to A's creditors, 
V. Ramaswamr Ayyar v. S. S. Krisunasa & Sons 

Mad, 221 
——- Joint family firm—Deposit in Bank by 
manager of firm—Disputes between manager of 
firm as-representing ene branch and manager of 
another branch—Agreement between them-—Arbitra- 
tion clause-—Position as to business pending 
arbitration—Construction ‘of agreement. 

A certain sum of money was deposited in a Bank 
by B as manager of a joint family: firm and malik 
of the joint family. An agreement between B the 
manager of abranch of a joint Hindu family and 
N- the manager of another branch, after reciting 
that owing to the differences the parties were 
desirous of having partition effected of the busi- 
ness‘s, and movable and immevable property of 
the joint family and that resort to arbitration was 
necessary to settle differences, the appointment was 
agreed of H as sole arbitrator, witha direction to 
have due regard to certain points on which 
agreement had been reached, proceeded to state in‘ 
para. 7 as follows, “It has been settled between 
the parties that up to the decision and partition 
the business and dealings of the family of what- 
ever nature they may be would continue in the 
present condition. But till the completion of the 
partition the arbitrator shall-be authorised to make + 
suitable arrangements temporarily in the business 
if it requires alterations or pass an order which he 
deems proper.” : : i 

Held, that the conclusion that under cl. 7, 
pending the result of the arbitration, B was left in 
management of the firm as before and that the 
Bank was bound by his direction to deal with any 
deposit with it on the firm's‘account, could not be 
drawn from the vague words of that clause of' the 
agreement especially in their connection with the 
final reference to the aribtrator, especially as B 
made no attempt to establish that the demand was 
made by him as manager of the firm or Jor any‘ 
purpose of the firm's business. The conclusion was 
that the demand was made by the appellant in his 
own interest, and in anticipation an amount for 
charity which he was: ultimately to receive. 

Held, also that the action of the Bank was 
throughout entirely correct. Fira NANNHE MAL-JANKI 
Das v. PUNJAB NATIONAL BANK, Limiten, DRLhI 

P C'440 
-—-——- Novation—Pro-note and subsequent bond 
with condition precedent— Condition not fulfilled— 

Suit on pro-note—Mointainability. 

Where after executing a pro-note in favour‘of the 
creditors the debtors execute a bond for the same- 
consideration, but with a condition precedent to 
the validity of the bond and this is not fullilled, 
there is no novation of the contract and the suit 
on the pro-note is maintainable, Prem Das-Rapua 
Kisnun v. Monammap Hassan Kuan’ Lah. 882 (b), 


. 
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Offer ant acceptance—Statement by manager 
of defendant's firm that if plaintiff take into 
account a havala, he would have to pay an 
amount to plaintiff—Effect of—Held, that no 
contract -was made out. : 
The plaintifis purported to base their claim on 

a contract alleged to arise out of en offer or pro- 
posal made by the manager of the defendants who 
Said as a witness in a suit that if the plaintiffs 
take into account a certain kavala he would have 
to pay a certain amount to the plaintiff. It was 
contended that when nearly two years after the 
witness had given evidence, the plaintiffs in fact 
made the payment ‘to a third party who hada 
claim against defendants, this was an acceptance 
of the proposal made on behalf of the defendants 
and amounted, therefore, to a contract: 

Held, that the more correct interpretation of this 
expression would be ‘to regard it asa statement 
made by the witness of the consequences in law 
of the plaintifs making the payment, that is, asa 
statement that he would be liable in a certain 
event to make a payment to the plaintiffs. Even 
if the English employed, in the translation were 
capable of being interpreted as a promise to make 
repayment in a certain event, there was no context 
or other material to satisfy their Lordships that 
this was ‘the true meaning of the witness. The 
defendants were not in that suit under any neces- 
sity to make a bargain with the plaintiffs in order 
to have credit for the sum of Rs. 28,017-8-0: the 
plaintifis had given this credit of their own accord 
and were, atthe time when the witness was giving 
evidence, unwilling to recognise the havala as 
binding upon them, ‘Consequently, the plaintiffs 
failed to make out the contract which they put 
forward. Pannagt Devioeanp S.op v Kapurst Maasi- 
RAM SHOP P O 327 





Right to cut trees to convert to charcoal under 
contract—W hether movable property. 

A.contract for cutting of trees to be converted into 

. Charcoal is an agreement relating to movable pro- 

perty. MANOAERSHA ARDESHIR DEVIERWALA V. pISMAIL 

[BRAHIM PATEL Bom. 310 


Contract Act (IX of 1872), s. 23. See Transfer of 


Property Act, 1882, s. 136 229 
——— SS, 32, 56. Ser Deed 639 
—~-—-$, 65, Ber Lottery 68 FB 


———sS. 65—Whether applies to agreement void 
ab initio. 
Section 65, Contract Act, is applicable even to 
agreements which are void ab «initio. B.oua Nata 
ov. Ma.@ranr Kuar ‘Oudh 362 


S$. 73. Sex Interest 352 
———8.73-Transfer of Property Act (IV of 
1882), s. 55—Contract for sale of house property— 
Defects in physical enjoyment— Defects known to 
buyer— Buyer, if can resile from contract - Defect 
in title — Distinction Damages, how assessed— 

English Law, applicability. 

A buyer is not justified in repudiating a contract 
of sale on account of the existence of sume defect in 
the subject-matter of the sale notwithstanding that 
he was aware of it when he entered into the contract, 
Although in a senge all defects in the land agreed to 
be sold are defects of title, still from a practical point 
of view the two defects must be distinguished, since 
the defects-in the property only prejudice a purchaser 
in the physical enjoyment of the propelty and the 
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defects in title expose him to adverse claims. While 
the defect in the property is immediately known to 
the buyer, who can estimate the valus of the [pro- 
perty taking into consideration the defect, the defect 
in title is not capable of being provided for at the 
moment as it is in its operation and effect potential 
and prospective. Until the person having the real or 
superior title comes forward to assert it and claim his 
remedy, the exact nature and the scope of the danger 
arising from the defect in seller's title cannot be 
ascertained, but this cannot be said of defect in 
property whichis visible and capable of being 
remedied, or, at any rate, definitely provided for by 
the purchaser. Therefore, the buyer isnot entitled 
to resile from the contract of sale when he enters into 
it with full knowledge of the limitations on his 
physical enjoyment of the property due to any defect 
in it. 

Ordinarily the remedies which are available toa 
person who is injured by breach of a contract of 
sale are these. He can either rescind the contract 
and sue for restitution to his former position or he 
can affirm the contract and sue either for damages 
for the breach or for the specific performance of the 
agreement The English Law on the subject of 
recovery of damages in case of sale of immovable pro- 
perty is not applicable in India. 

If as the result of the breach committed by the 
buyer the vendor is deprived of the money that he 
expected to get from thesale, his deprivation of it is 
the loss which naturally and directly follows from 
the breach and there is no reason why he should 
be deprived of his remedy at law to claim damages 
when he, in equity, is entitled to specific performance. 
The real difficulty isas tothe measure of damages. 
In regard to sale of goods the rule is settled that the 
measure of damages upon a breach by the buyer is the 
difference between the contract price and the market 
price atthe date of tue breach. Butthis criterion 
is not easily applicable to contracts relating to land 
in which case the principle adupted by the Common 
Law Oourtsin England must come into play. In 
other words, a party who has sustained loss by 
reason ofa breach of contract is with respect to 
damages to be placed in the same position as he 
would have been if the contract had been performed. 
This means that the damages must be assessed on 
the footing of what the vendor would have got had 
the contract been carried out. Therefore the 
Court awarding damages must see that the vendor 
gets the amount which he expected to receive as the 
price ofhisland. But the vendors are bound to 
minimise the loss in accordance with the explanation 
appended to s. 78, Contract Act. 

Held, that it would be a good rule to insert a 
condition of re-sale, in the written contract of con- 
veyancing. MOTILAL v, JAMNADAS Nag. 944 





s. 245 — Hindu family firm—Disruption of 
joint family—-Effect on manager's power to contract 
debts—Liability of other members—Other members, 
whether bound to give notice of disruption of 
family — Participation in active management— 
Estoppel. 

When a Joint Hindu family which carries un a 
family trade becomes severed, the trade, whether 
it happens to be the sule item possessed by the 
family or one of several items, is held asan asset 
by the manager who has in respect of it the same 
duties and the same powers as in respect of any 
other similar property of the co-parcenary. But his 
powers are‘not those of a manager of a joint 
family, but of a co-owner or tenant-in-common in 
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management and the right which he possesses is 
merely to preserve the trade and not to continue 
it, 
The trade being merely an asset of the family, 
the other members of the family cannot be made 
liable for debts contracted by the manager afte 
disruption of the family for carrying on the busi- 
ness on the ground that they hed not given notice 
of the disruption to those dealing with the mana- 
ger. | 

The other members of the family may, however, 
become liable if they take an active part in the 
management of the business on the principle of 
holding out. Ramaswamr OHETTIAR v. SREENIVASA 
AYYAR Mad, 371 


Co-operatlhe Societies Act (H of 1912), s. 43— 
Rules under—Rule 12—Liability of member to 
pay. disputed— Dispute, whether one touching 
Society — Registrar's award, whether without 
jurisdiction. 

The disputed liability of a member to repay money 
due to a Co-operative Society is a dispute touching 
the business of the society and, being 9 dispute bet- 
ween one member and the remaining members, it 
is covered by cl. 1 of r. 12 of the Rules framed 
under the Act which provides for such disputes 
between the members inter se; consequently, an 
award by the Registrar against the member who has 
‘borrowed money is not without jurisdiction. Map ur 
SUDHAN Dasv, MATHURANANDA Das Pat. 32 


Co-owners—Co-ownership—Joint Hindu family— 
Two members claiming as co-owners with independent 
titles—Valid discharge, if can be given by one. 

The principle that in the case of members form- 
ing a joint family if the elder brother acts as a 
manager, he would be deemed to be in a position 
to give a valid discharge has no bearing in a 
case in which the two plaintiffs are related ag uncle 
and nephew and claim as co-owners under inde- 
pendent titles and not as members of the joint 
family. RATANSINGH (JHHATRI v, JAIRAM SINGH 
OsBATRI Nag. 577 


Go-sharer. Sez Oudh Rent Act, 1886, s. 127 708 


Mortgage by one to another--Mortgage 
redeemed—~Mortgagee claiming raiyati rights in 
lands as against mortgagor—Suit by mortgagor for 
joint possession and mesne profits—Suit, held 
maintainable. 

One of the co-sharer landlords who was the mort- 
gagee of the share of another co-sharer did not 
deliver possession to the mortgagor co-sharer of 
his share which was duly redeemed but assented 
therein raiyati rights for himself and adversely tu 
the co-sharer mortgagor. The mortgagor ‘co-sharer 
who had redeemed his mortgage instituted a suit 
for joint possession of his share and for mesne 

rofits : 

Held, that the suit was perfectly maintainable, 
Maravura Sines v. Rama RUDRA Pros ap BINSA 
Pat. 235 


Right of one co-sharer to invest money in 
land in village and derive profits - Presumption 
that it is for benefit of entire co-parcenary body, if 
arises—Lambardar starting cattle market in 
common land—Other co:sharers, tf have right to 

are in profits. 
ri AAN f perfectly entitled to invest money 
in a piece of land in a village, and would be entitled 
to all the profits derived from that source, subject to 
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s 
this limitation that he would be lidble for payment 
of the rent‘of the land used by him like any other 
co-sherer or tenant in that village. But there éan 
beno law under which the co-sharers in the village 
can become entitled to share in the income, which a 
co-sharer may get by investing his money or through 
his own laboutgand exertion. They are not warrant- 
ed in making a presumption, that as tne market was 
started by the lambardar, so he must have started 
it for the benefit of allthe co-sharers. Consequently, 
where a co-sharer who is a lambardar starts a cattle 
market inthe common land and derives profits, the 
other co-sharers have no right to share in the profits. 
Ogatrar Sines V AJUDEIA PRASAD All. 763 


Costs—Fees to legal practitioner—Court must be 
satisfied that such fees were paid—Certificate by 
such Pleader when enough—Legal practitioner — - 
Allahabad High Court, General Rules (Civil), Chap. 
XXI, r. l. 

IE an application under r. 1 of Chap, XXI of 
the Allahabad High Court General Rules (Civil) 
is made to the Judge, the Judge has to be satis- 
fied that the payment of fee was made to the 
legal practitioner. He may of course accept 
a certificate given by the legal practitioner if it 
is unrebutted or in any case if he believes it in 
preference to any other evidence which mey be 
before him; but the question is that he must be 
satisfied that the payment was made, Sarsuram SAHU 
v. DURLARNA BIBI All. 53 (a) 
———~~- Held, on facts that costs should be paid by all 

defendants, and that the Pleader's fee was very low 

-—Interest pendénte lite was also given. 

The plaintiff brought a suit against five defendants 
who had been the members of a joint family but ha 
since disputed to a certain extent, fora balance due 
in connection with the defendants’ family business. 
The suit was heard ex parte against the first three 
defendants and issues were framed on the allegations 
of the defendants Nos.4and5 on which these defen- 
dants led no evidence, anda decree was passed in 
favour of the plaintiff for Rs. 5,385-15-0 with a direc- 
tion that the decree as against the defendants Nos’ 
4 and 5 who were minors would only bind their 
shares in the ancestral propeity and that the costs 
were to be paid by the first three defendants only 
and the Pleader’s fee was fixed at Rs. 50, and theie 
was not direction regarding interest pendente lite 
and interest from date of decrea till date of realiza- 
tion : 

Held, that there was no justification 
that the costs of a partly contested 
realizable only from the non-contesting defendants 
and that the costs should be paid by all the defen- 
dants with a proviso that the defendants Nom4 and 5 
should be liable only so far as their interest in the 
co-parcenary property were concerned and were ex- 
empt trom personal liability. 

Held, also thatthe normal fee of Pleader on a 
decree of Rs. 5,000 is Rs. 250 and even if the whole 
case were treated as uncontested, the Pleader’s fee 
would be half of this, namely Rs 125, There was no 
justification ‘in fixing the fee as low as Rs. 50, On 
the assumption that the claim was uncontested in 
respect of three-fifths of the joint property and con- 
tested in respect of two-fifths thereof, the Pleader's 
fee would approximate to one-half of Rs 150 plus 
Rs. 100, that isto say Rs 175,which isless than 
three-quarters of the full fee in the case, 

Hetd, further, inthe absence of any cogent reason 
interest pendente lite should be allowed in suits 
other than mortgage suits. The plaint included a 


in directing 
suit should be 


~ . 
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prayer for interest from the date of the suit until the 
decision thereof at the rate of one per cent. per 
month. And in the absence of any argument to the 
contrary future interest should have bean allowed. 
MAROTIRAO v. Pasusao . Nag.848 
Taxation of costs, whether depends on 
expenditure incurred by party personally—Matter 
of discretion, 

The principle that the taxation of any item of 
costs is to depend upon proof of that item of ex- 
penditure having been incurred by the party con- 
cerned, personally cannot be accepted. The awarding 
of costs is a matter of discretion, Srrua Bux SINGH v. 


MAHABIR PRASAD Oudh 229 
Gourt-fee—Mortgage decree—Appeal claiming de- 
fendant was agriculturist—Appeal, if competent 


only against finding that he was non-agriculturist 

—Court-fee for appeal under Art. 1, Sch, I, Court 

Fees Act (VII of 1870)—~Necessity of. 

A mortgage decree was passed under O. XXXIV, 
x. 4, Oivil Procedurs Code, against the defendant 
whose contention that he was an agriculturist was 
rejected. He appealed claiming he was an agricul- 
turist paying only a court-fee of Rs. 10 : 

Held, that the defendant had n> right to come 
up in appeal tothe High Court merely to gat rid 
of a finding ofthe trial Court which did not suit 
himi It was competent to him to appeal only against 
a decree, and the decrees made the mortgaged prop- 
erty liable to sale. In substance, therefore, he was 
challenging the mortgaga decree and praying that 
a simple mosey decree might bs passad against 
him. Oonsequently he had to pay court-fee ad 
valorem under Art. 1, Sch. I, Court Fees Act. Fazau 
Auman v. Tora Ram SINGH Lah. 729 
Gourt Fees Act (VII 0f41870), ss. 7 (iv), (f), 12— 

Suit for accounts of rent and payment of share— 

Notic: by plaintiff claiming a fixed sum— 

Valuation by plaintiff, tf should be accepted by 

Court. 

. Wherea suit is nominally one for accounts of the 
rent recovered by the defendants and for payment 
of the plaintifis’ share in those rents, when the 
amount recovered has been ascertained, and the 
plaintiffs have issued a notice ia which they claim a 
definite sum, the suit is one for accounts in spite of 
the plaintifis having claimed a fixed sum by their 
notice and according to s. 7 (iv) (f), Court Fees Act, 
it is open to the plaintifs to value their plaint as 
they please and the plaint as valued by them ought 
tobe accepted. Krisanagr Hart DAAMD:ERE v. 
Goran NARAYAN Da aMDHERE Bom, 227 

s. 7 (MW, Ch (e)— Suit for possession— 

+ Vatlumtion—Cases where subject-matter is land and 

where it is garden—Case, where subject-matter is 

garden, if comes under cl. (e) of s. 7 (v). 

For the purpos2 of computing valuation of the 
subject-matter in a land for possassion, the legis- 
ləture has drawn a distinction between the casa 
where the subject-matter is land, and where the 
subject-matter is a houss or garden. If the subject- 
matter of the suit is a garden, it will come under 
cl. (e), sub-s. 5, s. 7, Court Fees Act, and the court- 
fee will have to be paid on tha market value of 
the garden and not on the basis of annual revenue 
of theland. Jocenpra Narı Das v, Firm SARUP 
Gaanp HUKUM Csanp Cal. 810 

s. 12, See Court Fees Act, 1870, s. 7 (iv) G) 
227 











S. 17—Claim in respect of cost of lawyer's 
nofice—Whether a distinct subject. 
A claim for costs incurred in sending a registered 
‘noticg demanding the amount due to the plaintiff is 
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not a claim in respect of a subject distinct from the 

claim for the amount due within the meaning of s. 17 
of the Court Fees Act. In re R. R. GOPALACHARI 

Mad.175 

———§.19 (17) —Prisoner not claiming relief on 

behalf of himself, but asking for setting aside 

acquittal orders against others — Application, 

whether comes under s. 19 (17). 

Sub-section 17 of æ. 19, Court Fees Act, con- 
templates a petition by a prisoner claiming some 
relief or indulgence or right on behalf of himself in 
his capacity asa prisoner, Where the application 
does nob concern the liberty, safety or rights of the 
prisoner himself but isonthe contrary an applica- 
tion affecting the rights and freedom of other 
persons not in custody and whom the applicant 
prays to be convicted, the application does not 
fall within s. 19 (17), and as such, isnot exempt from 
stamp duty. Morr PANSARI v. Usman All. 298 
————Sch, |, Art. 1, Ses Court-fee _ 729 
—————Sch, H, Art. 17 cl, (tli). Sez Valuation 


ae AWE, 17, Cl. (UD—Suit for mere 

declaration where no consequential relief 13 

prayed—Court-fee payable. 

Where the sait as framel is ons for a mere 
declaration where no consequential relief is prayed, 
the Court must, for the purpose of fixing the 
amount of cyurt-fee look primarily to the langu- 
age of the plaint. The plaint should be treated 
as if a consequential relief had been prayed. The 
court-fee is hence payable under Art. 17, cl. (tit) 
of Sch. H, Court Fees Act. BANK or Upper INDIA, 
LIMITED v. ABDUL ALL Oudh 750 


Criminal appeal — Privy Council will not 
usurp functions of jury. 

Their Lordships of the Privy Council even if they 
were a general Court of Appeal hearing the case 
would not attempt to usurp, however zemotely, 
the functions of the jury. 

The Judicial Committce have always treated ap- 
plications for leave toappeal and the hearing of 


„criminal appeals.. so admitted as being upon the 


same fouting. Dennis Romain Renour w. ATTORNEY 
GENERAL FOR JERSEY PC470 


Criminal Procedure Code (Act V of 1898), s 
4 (g). Ser Penal Code, 1860, s. 211 140 

~$s.4 (h), 190 (1) (b)—Report of Police 
Officer whether in cognizable or non-cognizable case 
does not amount to a complaint. 

Even though s. 4 (h), Criminal Procedure Code, 
has not been amended, the words in it as it stands, 
are sufficiently wide to include a report of a non- 
cognizable offence and the meaning of the 
phrase inthe two ss. 190 and 4 (h), although the 
wording is different, amounts to the same thing. 
Consequently the report of a Police Officer wheher 
in a non-cognizable orin a cognizable offence does 
not amount to a complaint, In re Banunan Nag. 308 
—S. 12(2)—iMere definition of areas, if can 

exclude jurisdiction of Magistrate in rest of 

district. 

The mere definition of areas cannot bs taken 
as a provision excluding jurisdiction in the rest 
of the district. Sub-s. (2) of s,12, Criminal Proce- 
dura Code, clearly requires some provision exclud- 
ing jurisdiction in the resb of the district, which 
is either express or must be inferrod by necessary 
implication," GULABRAO LAXMANRAO C.aNDGUDE v. 
EMPEROR Bom. 204 
——— 6, 35. Seu Penal Code, 1860, s, 378 283 
maarang, 99-A~-Powers under s. 99-A, Criminal 
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Procedure Code (Act V of 1898), are in public 

tnterest. 

When the Government acts under s. 99-A, Criminal 
Procedure Code and suppresses a publication, it 
does so in the public interest and it is not con- 
cerned with the intention of the suthor of the 
publication. The powers given to the Government 

y s. 99-A were clearly for the purpose of enabling 
the Government to take steps to avoid trouble 
which such publication might possibly cause. M.I, 
O. GUPTA v, EMPEROR All. 507 SB 

~ 8. 99-A— Scope of s. 99-A, is wider than s. 
153-A, Penal Code (Act XLV of 1860). 
h The scope of s. 99-A, Criminal Procedure Code, 
is wider than that cf s. 153-A, Penal Code, because 
“intention” falls short of “attempt” and has in addi- 
tion been made an alternative ground. M, L,C. 
GUPTA v. EMPEROR All, 50788 
ween ~-88. 99-B— Order of forfeiture of publication 
` sought to be set aside—Burden of  proof— Who 
should open the case. 
_ The language of s. 99-B, Criminal Proceduro Code, 
is very clear, and it allows the applicant to have 
the order set aside by the High Court on the 
ground that the book in respect of which the Local 
Government's order was made did not contain any 
seditious matter or other matters referred to therein, 
There is nothing in the framework of the section 
or its language which would suggest that the 
initial burden of procf is on the Government, and 
that, therefore, the Crown Counsel must open the 
case and support the order of the Local Govern- 
ment, and then have the final right of reply, On 
the other hand the language clearly indicates that 
it is the applicant who has to make out a case in 
his favour. Consequently, it is the right of the 
applicant to open the case, M. LO, Gurra v. Ear 
PEROR ; AN. 5075 8 
~~S, 99-D—Special Bench not satisfied that 
book is objectionable—Passage capable of two 
unterpretations— Order of forfeiture. 

The language of s. 99-D, Criminal Procedure Code, 
makes it perfectly clear that if the Special Bench 
ig not satisfied that the book contained objection- 
able matter it shall set aside the order of forfeiture. 
It would, therefore, follow that even where a 
passage 18 open to two interpretations and the 
matter isin doubt, the Bench would not be satisfied 
that the matter is objectionable; and must, theres 
fore, set aside the order of forfeiture, M. L.C. 
GUPTA v. EMPEROR All. 5078S B 
m- 5, 100— S0 confined” in s. 100, Criminal 

Procedure Code, scope of—Police Oficer executing 

search warrant, whether should look to its legality 

—Constables executing warrant under colour of 

ofice and in good faith—Technical flaw in 

warrant—Persons against whom it was issued, whe- 
ther have right of private defence—Criminal trial 

——Private defence. 

The words “so confined” in s. 100, Criminal 
Procedure Cede, should be taken in the context in 
which they occur, and should be taken to imply 
“believed to be so confined.” The section, which 
in this respect is not happily worded, lays down 
that it is for the Magistrate to find whether there 
are reasons for believing that any person is in 
wrongful confinement; and if he is so satisfied and 
issues a search warrant, the Police Officer, to whem 
the warrant is addressed, has merely to execute it 
according to its tenor. He must search for the 
person believed by the Magistrate to be unlaw- 
fully detained. The Officer charged with the exe- 
cution of the warrant: is not expected to disregard 
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the finding of the Magistrate, and all that he is 
to do is to search for the person in question and 
to take him to the Magistrate, 

Where constables are acting under colour . cf 
their office in emecuting a search warrant ina vil- 
lage even if {their acts are not strictly justi- 
fiable by law, the villagers have no right of pri- 
vate defence, since the constables are acting in 
good faith. Any technical flaw, therefore, in the 
warrant is immaterial in considering the questicn 
whether the villagers acted in the exercise of their 
right of private defence, KALLAN BEG v. EMPEROR 

All. 339 (b) 
-- 5. 144—Order for injunction must be 
absolute and definite and not conditional. 

Section 144, Oriminal Procedure Code, cls. (a) 
and (b) do not contemplate the passing of a con- 
ditional order to be made absolute later on. The 
order for injunction under s.144, Criminal Proce- 
dure Code, must be an absolute and definite order, 
and it must beleft to the party to apply for rescind- 
ing the order by having recourse to the procedure 
laid down in sub-ss. 4 and 5 of the said section. 

Where the order is in the following terms :... 
Kia . either to refrain from doing any of the 
acts set forth above......sccssrs or to show cause, if 
any, against the said order” it is not an order 
which comes within the termsofs. 144, Criminal 
Procedure Code, at all, The order is not definite 
and no charge can be sustained under s, 188, Penal 








Code, for violating such order. JIMPEROR v, Broa 
Girt Monuxt ee Cal. 827 
—8, 145-—Order under s. 145—Nature of— 


Order, if amounts to final adjudication of rights of 

parties. 

An order under s. 145 is passed as the result of 
a summary proceeding about the possession of the 


parties, and the aggrieved party can always have 
recourse to the Civil Court to establish his 
right. Kuns BEHARI Das v. EMPEROR All. 736 


ss. 145 (9), 439~—Proceedings under s. 145 
—Issuing of summons to witnesses— Discretion o 
Court—-Revision—High Court, when will interfere, 
Section 145, sub-s. (9), Criminal Procedure Code, 

leaves it entirely to the discretion of the Magis- 
trate whether he will or will not summon 
any witness or witnesses. The duty of the 
Court in the matter of summoning witnesses 
is set forth differently according as the matter 
before the Court isan enquiry intoa case triable 
by a Court of Session or a summons case or a war- 
rant case, and the duty varies as between the pro- 
secution and the accused. There is no justitication 
for the supposition that in every case it isthe dutx 
of the Court to issue process to summon any wit- 
nesses whom either party wishes to summon. In 
petty cases it is entirely a matter for ihe discretion of 
the Magistrate whether he willsummon witnesses or 
not. There is no general duty upona Court in any 
proceeding to issue process to compel the attend- 
ence of witnesses. Special rules are laid down 
according to the mature of the enquiry with which 
the Magistrate is dealing. The question before the 
Court of Revision is whether any serious and sub- 
stantial injustice has been done to the applicants. 
If none has happened, the Court will not inter- 
fere. Kuns Becart Das v., EMPEROR All. 736 
~§8.145, 147— Dispute under s. 147 tried 
under s. 145—Notice, etc., substantially covered by 
s. 147—Fact that wrong section ts quoted, tf alters 
real character of proceedings. ` 
Where the initial notice, the written statements 
and the subsequent proceedings, including the 
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6 
operative order under s. 145 are all substantially 
coyered by s. 147, Oriminal Procedure Code, the 
fact that a wrong section, viz, s. 145, has been 
quoted, will not alter the real character of the pro- 
ceedings, GAJRAJ SINGH v. EMPEROR All. 760 
—+———8. 162. Sez Criminal Procedure Code, 1898, 

s. 235 (1) . 399 

- $,162—Accused arrested by Police made to 

give statement to headman—Headman giving oral 

evidence of it—Practice condemned. 

It is a discreditable and deplorable practice for 
the Police to take the accused whom they have 
arrested, to the headman and leave him there to 
make a statement to tbe headman and to allow 
ths headman to give oral evidence of the state- 
ment, as the accused while making the statement 
are virtually in Police custody, the headman act- 
ing as the agent of the Police. Noa Ba KYAING v, 
EMPEROR Rang. 6 
———-8. 190 (1) (b). Ses Criminal Procedure 

Code, 1898, s. 4 (b) 308 
——~— 8. 203, See Malicious prosecution 125 
——_-——-88, 208 (1), 208 (3), 209, 211, 213, 216, 

217, 219, 286,540. Ske Criminal trial 976 
————-8, 222. See Criminal Procedure Code, 1898, 

8, 235 (1) 399 
-$.235—Conspiracy entered into at B— 

Subsequent act of cheating at P—Moagistrate at 

P, if has jurisdiction to try charge of conspiracy 

— Penal Code (Act XLV of 1860), ss. 120-B, 420. 

Where a conspiracy was entered into at B where 
the accused lived and one or two actsof cheating 
were done within the jurisdiction of the Magistrate 





at P: 

Held, that this was insufficient to confer jurisdiction 

on the Court at P to try the charge of criminal cons- 
piracy, Conspiracy was complete when the parties 
entered into such an agreement; and does not depend 
on the subsequent act of cheating. The Court at P 
cannot be clothed with jurisdiction to try the charge 
of conspiracy merely because the conspiracy and 
the different acts of cheating might form part of 
sthe same transaction, aod that the charges in res- 
pect of them might be tried together. It can have 
jurisdiction only in respect of the acts of cheating 
alleged to have been committed within its jurisdic- 
tion. It could take cognizance of specific charges 
of cheating orthe authorities from charging the 
accused for criminal conspiracy before the proper 
tribunal, In re DANI Mad. 504 (a) 
-—-— $8. 235 (1), 222, 162, 342—‘Transaction' 
in s. 235 (1), meaning of—Tests for determining 
whether series of facts form same transaction—~ 
Breach of provisions of ss, 235, or 222 — Whether 
necessitates questioning of conviction. 
The word “transaction” in s. 235 (1), Criminal 
Procedure Oode, is rather a vague term. Itis not 
defined in the Oriminal Procedure Oode and no 
doubt it was advisedly left undefined. It is not 
intended to be interpreted in any artificial or 
technical sense, Common sense and the ordinary 
vee of language must decide whether on the facts 
of a particular case there is one transaction or 
several transactions. À 

In order that a series of acts be regarded as the 
same transaction, they must be connected together 
in some way. There ara various tests to be em- 
ployed to decide whether different acts are parts of 
the same transaction or not, namely, proximity of 
time, unity of place, unity or community of purpose 
or design and continuity of action. Proximity of 
time is not essential, though it often furnishes 
good # evidence of what unites several acts into one 
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transaction and, as Illus. (d) to s. 235, Oriminal Pro, 
cedure Code shows, it may often be a very importan 
factor in determining whether different offences of ih? 
same kind are to betreated as part of one transaction’ 
The main test must really be continuity of action: 
The expression cannot mean, merely doing the 
same thing or similar things continuously or re- 
peatedly, for a recurring series of similar transac- 
tions is not, according to the ordinary use of 
language, the same transaction. Oontinuity of 
action must mean this: the following up of some 
jnitial act through all its consequences and inci- 
dents until the series of acts or group of connected 
acts come toan end, either by attainment of the 
object or by being put an end to or abandoned. 
If any of these things happens and the whole 
process is begun over again, it is not the same 
transaction buf a new one, in spite of the fact 
that tne same general purpose may continue. 

Whenever there is a joinder of charges prohibit- 
ed by the law of procedure, particularly when thera 
is evidence called to prove the commission of 
offences extending over a long period, it is always 
extremely difficult to feel confident that the accused 
has not been prejudiced, Saapurgst Sorapsr v. 
EMPEROR 4 Bom. 399 

85.235, 439—-Joint trial of offences under 

s. 457, and s. 324-34, Penal Code—Legality of. 

Two offences, one under s, 457, and the other 
under s. 324 read with s. 31, Penal Code, commit- | 
ted on different dates cannot possibly be consider- 
ed to be part of one and the same transaction 
and their joint trial is not a mere irregularity but 
is an illegality and the conviction being void can be 
set aside in revision, BASALI v. Emprror Lah. 926 

s. 236—-Applicability ~ Whether jury should 
believe in confessions and evidence is irrelevant — 

Doubts contemplated by sections—"Can be proved" 

in 5.236, meaning of—Circumstantial evidence— 

Decision dependent upon Court's drawing possible 

inference—Doubi exists within meaning of s. 236. 

Whether the jury would believe the confessions and 
the rest of the evidence or not, is irrelevant upon the 
point whether ss, 236 and 237, Oriminal Procedure 
Code, are applicable or not. Such a doubt is not 
contemplated by the sections. The doubt contem- 
plated by the sections must arise at thetime of 
charge. Inorder to decide whether such a doubt 
exists as will attract the provisions therein contained 
the Judge must know at thattime what facts “can be 
proved". Expression “can be proved” in s. 236, 
Griminal Procedure Code, must mean facis about 
which there is evidence in the hand of the prosecu- 
tion. This matter cannot be affected by considera- 
tions whether the prosecution will be able to produce 
this evidence at the trial, or whether the Court or 
jury will believe it, if and when produced. 

Where the evidence is circumstantial, and the deci- 
sion depends upon the question whether the Court 
will draw a possible inference, or which of several 
possible inferences, there exists a doubt within the 
meaning of s, 236. Istazar IKHONDKAR V. EMPEROR 


Cal, 927 
s.237. Sez Criminal Procedure Code, 
943 


1898, s. 239, cls, (a), (© 
———-§, 23 7—~ Illustration to s. 237, Criminal 

Procedure Code, interpretation. 

Per Jack, J.—In interpreting ths illustration of 
s 237, Criminal Procedure Code, it muss be re- 
membered that, it only applies to the class of cases 
referred to in s. 236, and therefors it dogs not refer 
to cases in which it is merely doubtful which offence 
will bs proved, and s. 237, Oriminal Procedure Oode 
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is no authority for holding that, in such cases, on a 
charge of one offence o man can be convicted of a 


different offence. Istaran Knonpkar v. EMPEROR 
Cal. 927 





—S, 238 — Minor ofence—Tests. i 

There is no definition of the expression minor 
offence’ in s. 238, Criminal Procedure Code and the 
test by which an offence is deemed in s. 238 (1) to be 
major or minor is not the gravity of the punishment’ 
incurred. The sub-section does not refer to the 
gravity of punishment ab all; it merely refers to 
the number of particulars constituting the offence: 
ifa number of particulars is needed to constitute 
the offence, then for the purposes of s. 238 (1), it 
may be called the major offence; if a combination 
of some only of such particulars constitutes a com- 
plete offence, then that offence is referred to in 
s. "238 (1), as the minor offence. It should not, 
however, be overlooked that s. 238, sub-s. (2), speaks 
of the proof of additional facts reducing an offence 
to a minor offence, and this does not accord with 
the view that the minor offence must always con- 
sist of fewer particulars than the major offence 
Emperor V. ABDUL RAUMAN AKRAMDIN Bom 950 
———s. 239, cls. (a), (c), $. 237— Provisions of 

8.239 cls, (ay (c), deal with position at time of charge 
` «Joint trial—Persons accused of same offence 

committed in same transaction—Also commission of 

another offence of same kind jointly within 12 

months of previous offence— Charges for same 

offence against all—Conviction of one under 
different offence—Joint trial, held not illegal. — 

‘The provisions of cls. (a) and (c) ofs. 239, Oriminal 
Procedure Code are intended to deal withthe position 
as it exists atthe time’of charge, and not with the 
result of the trial, - 

Certain persons were accus3d of the same offence 
committed by them in the course of the same trans- 
action. They were also accused of having com- 
mitted another offence of the same kind committed 
by them jointly withina period of 12 months from 
the previous offence, each of the two offences being 
committed by them jointly. Charges were framed in 
cage of allthe accused in respect of the same offence 
but one of them was convicted for a different offence 
than one in charge: 

Held, that the joint trial of all the accused jointly 
was not illegal. SUPERINTENDENT & REMEMBRANCER OF 
LEGAL AFFAIRS, BENGAL v. RAGHU LAL BRARMAN 

Cal. 943 
ss, 239, 439—Discretionof Magistrate to 
try persons accused of one offence, jointly ` or 
separately—High Court, when shall interfere. 

Section 239, Criminal Procedure Code, confers a 
discretion upon a Magistrate to try persons accused 
of an offence before him either jointly or separately. 
That is clear from the expression “may” which ap- 
pears ins. 239, But the discretion vested in the 
trying Magistrate is to be exercised by him judicial- 
ly, and according to certain well established 
principles. Where the trial Court has judicially 
exercised the discretion vested in it, the High Court 
will not interfere. But where it has. not exercised 
a wise discretion in directing the splitting of a case 
against several accused, ths High Court will inter- 
fere. DHOLIOMAL KaroomaL v, Exprror Sind 863 
———-ss. 260, 385, 356 — Summary trial— 

Evidence, recording of Memorandum of evidence, 

when to be made—S. 356, applicability of. 

There are certain offences which a Magistrate 
may try summarily under the provisions of s. 260, 
Oriminal Procedure Code. If he does so try them 





he ‘ig not required to make any memorandum, of - 


INDIAN CASES 


[1936 
Criminal Procedure Code—contd. ¢ 
e 


the evidence at all. If he does not try them under 
the provisions of s. 260, Criminal Procedure Code; 
but tries them in the ordinary course, he is required 
under s. 355, Criminal Procedure Code, to make a 
memorandum of the evidence. He is not required 
to record the evidence in the language of the 
Court or have it so recorded. The provisions of 
s. 356, Oriminal Procedure Code, apply only to cases 
to which the provisions of s. 355do not apply. 
MOHAMMAD RAFIQ Agmap v. EMPEROR All, 758 
8.263-H—Summary trial—Duty of Magis- 

trate to record clear statement of facts—Statement 
should show that each of the ingredients for 

conviction has been considered. . 

Even in a summary tria! the statement of reasons 
for a conviction which the Magistrate is bound to 
record under s. 263-H, Criminal Procedure Code, 
should present a clear statement of the facts con- 
stituting the offence and should show that each of 
the ingredients necessary for a conviction has 
been considered and held proved by the Magis- 
trate. DAYARAM Sarooman v, EMPEROR Sind 281 

a $.271—Trial, when commences — Criminal 
trial, $ 

The words of s, 271, Criminal Procedure Code, 
indicate that the trial commences withthe arraign- 
ment of the accused, that is to say, when the charge is 
read out to the accused and he is called upon to 
plead to it, EMPEROR v. Joun Mo Iver 

Mad, 592 (b) F B 

88, 278, 279—Jury trial—Allegation of 
misconduct against jurors—Discretion of Judge to 
hold inquiry—Vague allegations unsupported by 
afidavit- Contents of, application found not true 

—Refusal to hold inquiry —Hzxercise of discretion, 

if proper. 

A Sessions Judge has jurisdiction to hold an 
inquiry into the alleged misconduct of a juror but 
the question whether the Judge should or 
should not hold an inquiry is a matter within 
his discretion, He is not bound by any 
rule of procedure to hold the inquiry as prayed. 
Where the {application submitted to the Judge 
making allegations against a juror is vague in its 
language and is not supported by any affidavit and 
the contents of the application are found to be not 
true, it is quite unnecessary to order an inquiry 
into the truth of the facts stated in the application 
and the Judge cannot be held to have exercised a 
wrong discretion in refusing to hold an inquiry into 
the truth of vague allegations made at the eleventh 
hour and unsupported by affidavit. BIDESHI v. 
EMPEROR Oudh 705 
-—-—s. 288, Chap. XVII! —Evidence recorded 

under Chap. XVIII —Corroboration, if requived. 

There is nothing ins. 282, Criminal Procedure Code 
itself to show that there need be corroboration of 
evidence recorded under Ohap, XVIII of the Code. 
Evidenca recorded in this manner in ths Sessions 
Court is precisely the game as any other evidence, 
It has like other evidence to be examined with care, 
It is to be considered together with all the other 
surrounding circumstances. The Judge or Jury, as 


the case may be, must make up their minds whether ` 


the evidence isto bə believed or not, andifib is 
believed, what value has to ba placed upon it, No 


general law can therefore be laid down as to this. 


Eyidence must be judged—as all evidence must bs— 

according to the facts of each particular case. There 

is no diffsrencs in law between evidence of this 

sort and any other evidence. NARINJAN SINGH v. 

EMPEROR Lak, 379 

- $8.337, 343—Tender of pardon—With- 
e 
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drawal of case against some accused—Magistrate caused prejudice tothe accused or a failure of 


not: tendering pardon suo motu but Government 

withdrawing case through Magistrate—S. 337, if 

applies—Duty to make fact of not adopting 
procedure under s. 337 clear to all, 

In a ‘complaint against three persons under ss. 467, 
471 read withs. 120-B, Penal Code, before any evi- 
«dence was recorded, the case against one of them 
was withdrawn with the permission of the Megis- 
Krate under s. 494, Criminal Procedure Code, and he 
was then produced as a witness against the other 
accused, including the petitioner. After a certain 
snumber of witnesses were examined, the case against 
«another wessimilarly withdrawn and he, too, then 
appeared as a witness. These accused were promised 

ardon on condition of making a true statement of 

acts, When charges were framed, the petitioner 
«aised an objection that two persons having been 
Mendered pardon bythe District Magistrate and the 
merovisions of s. 337, Criminal Procedare Code, being 
«applicable, the case ought to be committed to the 
mQourt of Session : 

. Held, that the promise of pardon or “non-prosecu- 
mion” was made in this instance by the Local Govern- 
moment and it was merely conveyed to the accused 
Mthrough the District Magistrate and the Additional 

District Magistrate, respectively, and as the Magis- 
Mérates concerned did not act suo motu in the matter, 
«the provisions of s, 337, Criminal Procedure Code, 

were not applicable. If action was being taken under 

3, 837, Criminal Procedure Oode, there would have 
Mocen no necessity to withdraw the case. For an ac- 

cused person to whom a pardon is tendered under 

3, 337, Criminal Procedure Code, ceases to be an ac- 
«cused person from the moment the pardon is accepted 
«and is to be treated as a witness thereafter. If 

action was to be taken under s, 337, care would have 
heen taken to mention that section and to adhere 

strictly to its provisions. 

If it is intended not to adopt the procedure under 
«3, 337, Criminal Procedure Oode, care should be 

malaken to make the fact clear to all concerned. Fagin 
SINGH v. EMPEROR . Lah, 180 


——~— §, 389—Certificate under—Persons com- 
petent to grant—Forfeiture of pardon, 

The person who is authorized to grant a certi- 
ficate under s. 339, Criminal Procedure Code, is 
the Public Prosecutor who conducted the case in 
which the pardon was granted and he need not 
necessarily occupy the position of Public Prosecu- 
tor on the date on which he grants the certifi- 
cate. INDAR PAL v. EMPEROR Lah. 969 
-——— s$, 339—Certificate under s. 339, if should 

give porticulars of forfeiture. 

The certificate granted under s. 339 cannot be 
said to be defective because it does not mention 
the particulars in regard to which the pardon was 
alleged to have been forfeited. Section 339, Orimi- 
nal Procedure Code, does not require that any 
guch particulars shall be given in the certifi- 
vate, INDAR PAL v. EMPEROR Lah. 969 
-———s. 342. Sze Uriminal Procedure Code, 1898, 

s. 235 (1) Í 399 
-—— 5, 342—Accused charged under Child 

Marriage Restraint Act—Failure to examine under 

s. 342—Trial, if vitiated. 

The omission to re-examine under s. 342, Crimi- 
nal Procedure Code, the accused who were charge 
under Child Marriage Restraint Act, after the 
prosecution evidence had been completely recorded 
is not: such an irregularity as would vitiate the 


trial: onless the- irregularity is . shown to have - 


justice. Baczc.u LAL v. EMPEROR Oudh 389 (b) 

s. 342—Re-cross-examination after charge 
—Whether forms part of defence—~Accused not re- 
examined after re-cross-examination— Whether 
mere irregularity. 

Section 342, Oriminal Procedure Code, requires 
the accused to be examined at a stage when he 
knows all that the witnesses are going to say 
against him. When hs crogs-examines the witnesses 
after the charge, he does so presumably as a part 
of his defence and it is not to be supposed that 
he intends to elicit further information which may 
be used against him. In the second place even if 
it is strictly necessary under s. 342, Criminal Pro- 
cedure Code, to re-examine the accused after the 
witnesses for the prosecution have been cross- 
examined at the instance of the accused after the 
charge has been framed, still ony irregularity which 
may have taken place is cured if no injustice is 
caused to the accused. MOHAMMAD RAFIQ AHMAD v. 





EMPEROR All. 158 
s. 343. Ses Oriminal Procedure Code, 
1898, s. 337 180 





$.343—Quere—S, 343, if bar to pardon 
being tendered to accused during trial. 

Quere.— Whether s, 343, Criminal Procedure Oode, 
is a bar to pardon being tendered toan “accused” 
person during the course of a trial, unless the pardon 
is tendered under sg. 337 or 338, Criminal Procedure 


Code. FAQIR Sinea v. EMPEROR Lah.180 
———— 55, 355, 356. Sre Criminal Procedure 
Code, 1898, s 260 758 





s 36°2—General rule of s. 369, when operates 
— Practice in Bombay High Court Original Crimi- 
nal Side— Review or alteration of judgment. 

The effect of s. 369, Criminal Procedure Code, 
may—speaking broadly and without attempting 
strict accuracy—be put under three heads: (1) it 
saves powers to correct clerical errors; (2) it 
provides that as a general rule no Court shall 
alter or review its judgment after it has signed 
it, except to correct clerical errors; and (3) in 
cases where the Judgment has been signed and it is 
suught (in contravention of the general rule) to 
alter or review the judgment for the purpose of 
correcting errors other than clerical, power to 
correct such errors being reserved only if it can be 
derived from any provisions in (a) the Criminal 
Procedure Code, or (b) in any other law for the 
time being in force, or (e) (in the case ofa High 
Court established by Royal Charter), by the Letters 
Patent of such High Court. In the case of the 
High Court exercising its Ordinary Original Cri- 
minal Jurisdiction like that of Bombay no judg- 
ment nor any other pronouncement of its decision 
is signed until the warrant is signed by the pre- 
siding Judge. Tne warrant is drawn up some 
little time after the sentence has been orally pro- 
nounced, The practice has been for the Judges in 
proper cases to review their sentences though 
already pronounced in Oourt so long as the warrant 
has not been drawn up and signed. That practice 
does not conflict with s. 369. Consequently, before 


signing a warrant, the Court can alter or review 
its sentence. EMPEROR v. ABDUL RAHIMAN AKRAMDIN 
Bom. 950 

3. 403—Auterfois acquit, plea of—When 


can be raised. 

There is no rule of practice defining the proper 
time for raising,a plea of auterfois acquit in India, 
The artifical Hnglish rule against pleading double is 
certainly not to be applied, Section 403 (1), Criminal - 
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Procedure Gode, simply leys down the rule on which 
a plea of auterfois acquit or convict is founded; and 
it would seem that the rule could be invoked by an 
accused person ət any stage of the proceedings. 
EMPEROR 9. JOHAN Mo IVER Mad. 592 (b) F B 
~S. 403—Crininoel trial—Re-trial—Non- 

acceptance of jury verdict due to misdirection— 

Acquittal or conviction may be equally tainted— 

Re-trial, in remand, is part of same trial— 

S. 403, if applies. 

Per Jack, J—If, owing to misdirection, the ver- 
dict of the jury cannot be accepted, the verdict of 
acquittal may be tainted just as much as the ver- 
dict of conviction. Moreover, it might be said 
that s. 403, Criminal Procedure Oode, has no ap- 
plication as the re-trial of the accused on remand 
owing to misdirection is part of the same trial 
which is not concluded till the appeal is heard 
and determined. ABDUL Kuan v. Emprror Cal, 931 
s, 403—Plea of autrefois acquit, when can 

be taken - Plea, if can be constructively decided. 

Per Mockett, J.— Section 403, Oriminal Procedure 
Code is very much wider than the rule of autrefois 
acquit in England and the plea of autrefois acquit 
can be taken at any stage in atrial. But the proper 
time for a plea, is when the accused is called upon 
to plead, 

The plea of autrefois acquit cannot be ‘constructive- 
ly' decided. EMPEROR v. Joan Mo Iver 

Mad. 592 (b) F B 
—~—— $. 423—Powers of Appellate Court in 
matters of acquittals and conviztions. 

Per Lort-Williams, J ~Section 423 (1) (a), Crimi- 
nal Procedure Code, dozs not empower an Appel- 
late Court to interfere with an order of acquittal 
in the absance ofan appeal from that order, or 
with a conviction in the absence of an appzal from 
that conviction, ABDUL Kean v. Emperor Cal. 931 
— $. 436—Aceused charged under major 

offence--Case starting on that charge—Accused 

later on charged of minor offence—Whether 
amounts to discharge under major offence —Sessions 

Court, if can interfere under s. 436, 

Where a Magistrate deliberately frames a charge 
on a Minor section instead of on the major section 
on which the case starts, his action is equivalent 
to a discharge with regard to the major offence. 
The Sessions Court, therefore, has power to inter- 
fere under s. 436, Oriminal Procedure Code, Ganaa 
Darra v. EMPEROR Nag. 925 

8. 439, 
Ser Criminal Procedure Code, 1898, s.145(9) 736 








Ses Criminal Procedure Code, 1898, s. 235 926 
Ses Criminal Procedure Code, 1893, s. 239 863 
See Oriminal Procsdure Oode, 1898, s. 503 270 
aman 88, 493, 540 — Offence under Child 


Marriage Restraint Act—Question whether girl is 

orisnot over l4 years of age, whether question of 

fact—Court, if should examine witness under 

s. 540 at instance of complainant. 

Whether the girl is or is not over l4 years of 
age is a pure question of fact. The Magistrate has 
jurisdiction to decide that fact, and where he seems 
to have taken every care to get all possible evi- 
dence upon the record, there is no reeson why the 
High Court should go into this question of fact, 

If the Magistrate thinks thet certain evidence is 
necessary for a proper decision of the case, he is 
bound to bring that evidence upon the record under 
the provisions of s. 510, Criminal Prosedure Code 
whether the suggestion emanatesfrom the complein- 
ant or not. Hə should not, of course, examine any 
witness under s. 540, Criminal Procedure Code, 
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merely because.the complainant Chooses to suggest 
the witness; but if he himself thinks that the evi- 
dence of the witness is essential, he is not only 
allowed to examine the witness but is by law 
bound to do so. Ram Buarosey v. Emperor All. 47 
—S.449—Appeal against judgment of Judge 

sitting with Yury—Duty of Appellate Court—Full 
_ weight to unanimous opinions to be given. 

While on an appeal against the finding of a 
Judge sitting alonethe appellant has to satisfy the 
Appellate Court that the Judge was wrong, on an 
appeal against a jury’s verdict following on a pro- 
perly directed charge, the appellant has the burden. 
of showing that the verdict is unreasonable. 
Upon an appeal from a conviction founded on a 
jury's verdict the proper way of approaching it is . 
fo assume that the findings of fact are correct 
and reasonable and lay the burden on the appellant 
of showing them to be otherwise. In other words, 
the Appellate Court in reaching its conclusions 
must give full weight and consideration to 
the unanimcus opinions of the Judge and the 
jury. James DOWDALL a. EMPEROR Nag. 430 
——= §, 476 — Complaint under — Magistrate 

legally taking cognizance of complaint—Juris- 

diction to proceed against any one prored to be 
concerned in offence, whether named in order or 
not, 

The Criminal Procedure Code provides for taking 
cognizance of offences and not of offenders, and the 
Magistrate who had legally taken cognizance of an 
offence under s. 476 has jurisdiction to proceed 
against anyone who might be proved by the evi- 
dence to be concerned in that offeace, whether he 
was mentioned in the order under s. 476 or mot, 
Nrrat Cearan Guose v. Ksazrra Nata GANGULY 

: Cal. 102 

8.476—Defendant making untrue statement 

in written statement but not appearing in Court 

afterwards—Liability to be prosecuted—-Death of 

plaintiff—Duty of Court to proceed with appli- 
cation for prosecution. 

In a suit upon promissory note in which the 
plaintiff relied on an endorsement by the defendant 
to save limitation, the defendant denied the endorse- 
ment in the written statement and stated that it 
was a forgery but hs did not go into the witness 
box or contest the suit any further, It was found 
that the defendant's statement was false and the 
plaintiff applied for prosscution of the defendant for- 
perjury: 

Held, that as the defendant had made a false 
statement on oath knowing it to be false, he made. 
himself liable to be prosecuted for perjury and the 
mere fact of his having kept out of the witness- 
box and not prosecuted his defence could nof absolve 
him from liability to be prosecuted. 

Held, further, that the fact that the plaintiff who- 
had applied for the progscution of the defendant 
died and hig legal represantatives did not take 
any steps to prosecute the application could not 
affect the duty of the Court to proceed with the 
application under s. 476, Criminal Procedure Code, 
VENKATRAMA REDDI v. Srinivasa REDDI Mad. 285 
— ~—--$5. 503, 439—Courts in British India, if. 

can issue process against or order examination of 

persons residing outside British India. ; 

It does not follow that because the English 
Courts have powers t> issue writs for the examina- 
tion of witnesses in other parts of the British 
Empire, Courts in India have the same power. The 
powers conferred by the Criminal Procedure Oode 
are limited geographically to British Indis and | 
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henée the Courts in British India have no power 
to issue process against a witness resident outside 
British India. FazaL Ra: MAN Kuan v. EMPEROR 

p Pesh. 270 


-—— S5. 514, 526 (8)—Applicatidh for transfer 
by complainant—Stay asked and granted on 
furnishing security bond—Applicant following 
Sind Court practice applying to Sub-Divisional 
Magistrate for transfer of case to another Magis- 
trate and not to another District—Application 
rejected —Suit compromised— Proceeding under s, 
514 against applicant for failure to apply to High 
Court for transfer—Legality. 

The applicant filed a prosecution under ss, 323, 
504 and 606 (1), Penal Code against Y and 
six others. He applied to the Magistrate for 
stay of the proceedings on the ground that he 
wanted to apply for a transfer of the proceedings 
from this Court to another Court, and the Magis- 
trate granted an adjournment on getting two surety 
bonds from the applicant, that he will apply to the 
High Court for transfer within three weeks of that 
date, instead of applying to the High Court for 
transfer the applicant made applications for trans- 
fer to the Sub-Divisional Magistrate. Evidently 
the reason for his doing so was that he did not 
seek a transfer from one district to another but 
from one Magistrate to another in the same dis- 
trict, and according to the practice prevailing in 
Sind, an application for transfer of a case 
from one Magistrate to another in the same Dis- 
trict has first to be made to- the District or Sub- 
Divisional Magistrate vested with powers of trans- 
fer before an application for transfer is made to 
the High Court. On the date fixed for the next 
hearing the Magistrato trying the case was apprised 
of this fact and without any demur he adjourned 
the hearing, the Sub-Divisional Magistrate rejected 
the transfer applications, but no application for 
transfer was made to the High Oourt as the 
parties compromised cases. The Magistrate then took 
proceedings, under s. 514, Criminal Procedure Code, 
and called upon the applicant to show cause why 
the surety bonds executed by him should not be 
forfeited. After getting an explanation from the 
applicant he ordered the applicant to pay the full 
amount of each bond on the ground that, although 
the application for transfer was made to the Sub- 
Divisional Magistrate, no transfer application was 
made to the High Court: 

Held, that the applicant merely followed the 
practice of the Sind High Court; there had been a 
technical non-compliance by the applicant with 

‘the terms of his bonds, but that was not enough. 
Ii he had come to the High Cuurt at once he might 
«nave been told to go to the Sub-Divisional Magis- 
trate. The parties had compromised their dispute 
and there was no occasion for the applicant to 
| come to High Court. The grounds given by the 
Magistrate for forfeiting the bonds were not sound, 
MUHAMMAD Ramzan v, EMPEROR Sind 985 


—-— S. 520— Court of appeal, meaning of— 
Additional Sessions Judge, if a Court of appeal— 
Such Judge, if a Court of revision within s. 520. 
The Oourt of appeal mentioned in s. 520, Criminal 

Procedure Code, must be a Court of appeal as contem- 

plated by Chap, XXXI thereof. There is nothing in 

the terms of s. 520 justifying the view that the words 

“Court of appeal” in that section mean only a Court 

to which either of the parties to the criminal case has 

appealed or could appeal. The Court of appeal is any 

. Gourt whichehas powers of appeal, that is any Court 
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to which appeals ordinarily lie from the decision of 
the Magistrate by whom the case was tried. 

An Additional Sessions Judge is also a Judge of 
the Court of Session, and hence he constitutes a 
Court of appeal within the meaning of s. 520, But as 
the Court of revision within the meaning of s. 520 
must bea Court of revision as contemplated by 
Chap. XXXII of the Code, the Sessions Judge or Ad- 
ditional Judge isnot a Court of revision within the 
meaning of s. 520. Sasnapatı DUBEY v. Raw KISSEN 
KUMAR Cal. 255 
—— 8. 523 — Duty of Magistrate wnder— 
Seizure of property by Police from person not 
shown to have committed offence—-Such person, if 
should be held as being entitled toit—Remedy of 
other party claiming it—Civil suit—Burden of 


proof. 

Under s. 523, Criminal Procedure Code, what the 
Magistrate has to consider is, who is entitled to 
the possession of property which hag been seized 
by the Police. Where it is proved that the person 
from whose possession the property was seized 
came by it dishonestly, the Magistrate may have 
to consider questicns of title in order to determine 
the best right to possession. But where it appeais 
that the Police have ssized property frcm a person 
who is not shown to have ccmmitted any 
offence in relation to that property, then the 
Magistrate can only held thet that person is 
entitled to possession cf the property. 1f the c:m- 
plainant considers that the applicant has no title 
to the property, he has a remedy in a Civil Court, 
but the burden will be upon him to provo his 
title. If, however, the property is handed over tu 
the complainant, the burden would be upon the 
applicant to prove his title in a Civil Court. The 
burden cf proof in a civil suit will net be affected 
by the seizure by the Police cf property in relation 
to which no offence is proved. Laks. MIC.AND 
RAJMAL v. QOPIKISAN BALMUKUND Bom, 265 
——sS. 526 (8). See Criminal Procedure Code, 

1898, s. 514 985 
—-——-§. 540, Ser Criminal Procedure Code, 1598, 

s. 439 47 





s. 540—Haamination of witness under 
s. 510 —Evidence not favourable to accused— 
Accused, if entitled to further opportunity to 
produce more evidence. 

There is nothing in the Criminal Procedure Code 
which says that if a witness examined under s. 540 
gives evidence which is against the accused the 
accused thereupon must be given s further oppor- 
tunity, to produce more evidence to rebut his state- 
ment. There may be cases undoubtedly where in 
the interest of justice a Court would normally give 
the accused such an opportunity. RAM Brarosry 9. 
EMPEROR AH. 47 
s. 552, See Penal Code, 1860, s.172 755 
s. 561-A—Inherent power of High Court to 

expunge remarks in lower Court's judgment— 

Nature of — Jurisdiction how to be exercised— 

Remarks of damaging character and wholly 

irrelevant to point—Deleting of —Communal case— 

Duty to see that language in judgment does not 

promote communal enmity. 

The inherent power cofa High Court to expunge a 
portion of a judgment (f an inferior Court is un- 
bounded by the law, which expressly gives the Court 
authority to make such ordeis es may be necessary 
to prevent abuse of the process of any Ccurt or 
otherwise to secure the ends of justice. On the cther 
hand, this jurisdiction has always been regarded 
by the High Courts as one of an extraordinary chaza 
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acter to be exercised with care and caution in ex- 
ceptional cases, because, it is of the utmost importance 
to the administration of justice that Courts should be 
allowed to perform their functions freely and fear- 
lessly and without undue interference by the High 
Court, and because, in weighing evidence and in 
arriving at conclusions on questions of fact, lower 
Courts have often to make remarks which reflect 
adversely onthe character of witnesses. 

It is the duty of the High Court, in order to pre- 
vent abuse of the process of the Courts and secure 
the ends of justice, to delete passages commenting 
adversely upon a person whois not a party tothe 
proceedings and has not had a fair opportunity of 
being heard, and also to delete such passages when 
they are based upon no evidence or evidence not 
properly upon the record. But the exercise of the 
power should not in practice be extended beyond the 
limits adopted hitherto, 

The power can be used to delete passages whicn, 
though based on evidence, damage the character of 
a person, ave wholly irrelevant to any point in issue 
and which, a Qourt has unnecessarily gone out of its 
way to include in a judgment, Further where its 
notice has been drawn tos judgment which appears 
toit to be couched in language injudicious and un- 
called for, the High Court canand ought to express 
its opinion in the matter whether any passage is or 
js not ultimately expunged. 

The proceedings in Courts and the language of 
their judgments should not themselves promote the 
feelings of enmity, the promotion of which by others 
itis their duty to punish underthe law. JUMPEROR 
v. Atta ULLAH Saad BUKHARI Lah 624 
s. 561-A—Penal Code (Act XLV of 1860), 

ss. 366, 497, 498—Acquittal under s. 366—Subse- 

quent proceedings launched under ss. 497, 498 with 
view to defeat acquittal—Proceedings should be 
quashed. 

Where the accused are charged under s. 366, Penal 
Code and acquitted on appeal on the grounds that the 
girl in question went of her own accord to the house 
of the accused and that there was no taking or send- 
jng and a subsequent prosecution is launched against 
them under.ss. 497 and 498 on the same facts in 
order to defeat the effect of the previous acquittal, 
the proceedings are an abuse of the process of the 
Court and should be quashed under s, 561, Oriminal 
Procedure Code. MUHAMMAD Hossain v. Pee 

al. 
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Sen Penal (ode, 1860, s. 243 295 
Sus Penal Code, 1860, s. 409 391 
Sez Penal Code, 1860, s. 420 i 748 

Accused armed with sticks with intention 





of beating— Question as to offence under s. 325, 
Penal Code, is one deserving consideration, | 
Held, on facts that if the accused go armei with 
sticks with the intention of beating, the question 
whether or not they are guilty of causing grievous 
hurt under s. 325 read with s. 34, Penal Code, is 
one deserving serious consideration. GANGA DATTA Y, 
EMPEROR Nag. 925 
Autrefois acquit, plea of—Charges under ss. 
406,420, Penal Code (Act XLV of 186V), based on 
same facts—Charge of cheating compounded with 
Court's permission—Accused acquitted of cheating 
~—Effect on charge of criminal breach of trust-- 
Criminal Procedure Code (Act V of 1898), s. 403— 
Plea of autrefois acquit, when cay be ratsed— 
Letters Patent (Mad), cl. 25. 
The complaint alleged that the accused had com- 
mitted the offence of cheating and criminal breach 
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of trust. The accused, by false representation 
obtained certain bonds from the complainants and 
soldthem.the same day and misappropriated the pro- 
czedg, Sommonses were issued under gs. 406 and 
420, Penal Code. Butwhen the parties appeared, 
it wag stated that the complainant wished to coui- 
pound the oflencesas the only offence was one of 
cheating under s. 420, Penal Code. This was sanc- 
tioned by the Magistrate, and an order made ac- 
quitting the accused. The Crown appzaled against 
the acquittal alleging in the first place that the 
acquittal of cheating was badas the Magistrate was 
not shown to have exercised a discretion in allowing 
the composition; and secondly, that as the complaint 
disclosed the offence of criminal breach of trust and 
a summons had been issued in respect of that offence, 
which was a non-compoundable offence, the Magis- 
trate must be deemed to have sanctioned tho com- 
position of this offence likewise in acquitting the 
accused. The Appellate Court upheld the acquittal 
of cheating but directed the Magistrate to restore the 
summons in respect of the alleged breach of trust to 
his file and todispese of it according to law, The 
accused at thetime of the trial by the Chief Presi- 
dency Magistrate, raised the plea of autrefois acquit 
i. e., they relied on s. 403, Criminal Procedure Code. 
The Magistrate refused to entertain the plea, and a 
revision against this order to the High Oonrt wes 
also dismissed. The accused were committed to 
Sessions. Therealso they raised the same plea 
along with a further plea, that thers could nct on the 
facts of tha caso be an “entrustment” in law cf the 
property and consequently the chirge of the criminal 
breach ol trust could not lie. The presiding Judge, 
under cl. 25, Letters Patent, received both the points 
and proceeded with the trial of the first accused 
which ended in his conviction. Before the Full 
Bench, the Crown raised a preliminary objection to 
the reference on tho ground that the points had 
already been the subject of a decision by a Bench of 
the High Court at an earlier stage of the proceeding 
against the accused and that the plea of autrefeis 
acquit did not arise “in the trial” or “in the course 
of the trial” according to cl. 25 of the Letters Patent 
or 8. 434, Criminal Procedure Code, but was taken 
before the commencement of the trial: 

Held, (overruling the objections) that the plea of 
autrefois acquit was raised at the proper time and 
the trial Judge was entitled to reserve the question if 
he thought fit as a point of law which had arisen in 
the trial. Therefore the Full Bench had jurisdiction 
to entertain point of law referred. 

Per Cornish and Mockett, JJ, (Lakshmana Rao, J. 
dissenting) (1) that s. 235 (1), Criminal Proceglure Coge, 
had no application when an offence is based upon the 
identical facts on which another offence had been 
charged, that the facts of the cheating offence of which» 
the accused has been acquitted are identical with the 
facts on which he has beea put upon his trial for 
criminal breach of trust. Therefore the acquittal of 
cheating furnished a valid plea of autrefois acquit 
jn bar of the accused being tried for cr’minal breach 
of trust; 

(2) that there was no “entrustment” in law within 
the meaning of s. 405, Penal Code, when the property 
was obtained by cheating. . 

Per Lakshmana Rao, J.—Acts constituting ike 
offence of obtaining property by cheating cannot by 
themselves constitute the offence of criminal breach of 
trust. The ingredients of the offences are different 
and so isthe evidence requisite to establish them. 
The anbea breach of trust independtntly ot 
cheating and the offences are distinct and separate, 
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The offence under s. 420 is complete as soon as 
delivery isobtained by cheating, and without the 
further actof misappropriation there can be no 
breach of trust. EMPEROR v. Joan Molver 

Made 592 (b) F B 


Civil Court doing everything to obtain posses- ` 


sion—Assistanceof Criminal Court. 
A complainant who has exhausted the resources of 
a Civil Court in obtaining possession should receive 
assistanca from the Criminal Courts. TIEMPEROR v. 
AMRU Nag. 813 
Confession — Confessing accused should not 
be sent back to Police custody. 


If confessing persons know that there is a likelihood . 
of their being returned to Police custody after making . 


confessions they would be more inclined to make 
false confessions at the instance of the Police than 
they otherwise would do, This. practice ought to be 
abolished. NARINJAN Sinau v, EMPEROR Lah. 379 
Confession — Corroboration — Place of 
commission of offences alleged to have been pointed 
out—Confession not maintaining tt—Retractton of 
confession—Mere fact of showing places, if 
amounts to corroboration, 

Where the accused was alleged to have pointed 
out the places of commission of the offence but 
none of thess was mentioned in his confession which 
was subsequently retracted: 

Held, that the mere fact that these places were 
pointed out would not amount to corroboration of 
any matter in the confession. IMPERO? . QAHADAMMI 
Lau All, 948 
confession— 





— Confession — Involuntary 
Rejection of, whether discretionary. 
To reject a confession of an accused involuntarily 

made as inadmissible is a matter for the discretion 

of the Judge, ABDULA Kaan v, EUPEROR Cal. 931 

Confession~-Retracted confession — Absence 

of circumstances to show that accused was willing 
to make it—Suspicion that it was made at instance 
of Police-—Confession, evidentiary value of. 

“Where there was no evidence to show in what 
circumstances the accused showed his willingness to 
the investigating officer to make a confession and 
there were internal indications in the confession 
which suggested that the confession was not the 
outcome of the accused’s desire to state what he 
knew and there were reasons to suspect that the 
confession was made by him at the instance of the 
Police who had a hand inshaping it, andit was 
retracted : 

‘Held, that much importance should not be attached 
to the confessioneven against the person who made 
it, Mavstev. EMPEROR All. 914 

Duty of prosecution—If can be permitted to 
examine accused as witness against co-accused 

.= by process of splitting up case against them. 

‘It is the duty of the Police to work up a case and 
to secure evidence against the real culprits, If there 
is no evidence against an accused person, it is their 
duty to tell the Magistrate so, But they cannot be 
permitted to examine an accused person as a witness 
against a cc-accused person by adopting the simple 
process of splitting up the case against them, before 
he has either been convicted ornot found guilty of 
the offence with which he is charged. DHOLIOMAL 
KAROONAL Vv. EMPEROR Sind 863 

——lividence—Absence of prosecution in Court, 

- if evidence. 

- The fact that there was no prosecution in Court 
is not evidence that no action whatever was 
taken.” IMPEROR v, ATYA ULLAH Sasa BUKHARI 


a . . . ` Lah, 624 
162—G, TV 
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Hvidence— Inspector not sending @ person 
for trial—Statement by eye-witness incriminating 
him—~Whether amounts to perjury. 

From the mere fact that an investigating Sub-Ins- 
pector or possibly some unknown superior of his has 
chosen not to send up a person for trial, it cannot be 
said that any eye-witness who makes some slate- 
ment about such a person that directly or indirectly 
incriminates him, has committed perjury. MIR 
JAWALI V. EMPEROR Pesh, 300 

Evidence— One accused producing wiinesses— 
Statement by them, admissibility—Use against co- 
accused. 

There is nothing in the law of evidence or pros 
cedure which renders the statements of witnesses 
produced by one accused inadmissible against a co- 
accused, but at the same time there are obvious 
reasons for receiving such evidence with great 
caution, and indeed for regarding it with great 


‘suspicion, when the witnesses have little or nothing 


to say which benefits the person who calls them 
and appear to bə introduced merely with the object 
of strengthening the case against the co-accused. 
The co-accused is under a serious disability in such 
a case. If the witnesses have been examined by 
the Police, he is deprived of the privilege of cone 
tradicting them by their former statements, Sece 
tion 162, Criminal Procedure Code, only applies to 
prosecution witnesses, He may also be deprived 
of the benefit of s. 342 of the Code, for, though 
the Court may give him an opportunity of making 
a statement about the evidence, that is not obliga- 
tory under the terms of the section, A further 
consideration cf a more general nature is that in 
a public prosecution the Orown may be expected to 
produce all the available evidence which has a 
material bearing on the charges and which the 
prosecution is prepared to rely upon to establish 
these charges. One may expect that this will be 
done without fear or favour, malico or ulterior 
motive of any kind, simply with the object cf 
placing the true facts before the Court. The value’ 
of this guarantee of good faith may vary. But in 
the case of defence witnesses there cannot be any 
such guarantee at all, and there is nothing to 
prevent one accused person who may think his 
own case hopeless, producing evidence with the sole 
object of gratifying his spite against a co-accused. 
SHAPURJI SoraBsl V. EMPEROR Bom. 399 
Evidence—Persons procuring false evidence 
or fabricating false evidence—Warning adminis- 
tered, 
- Persons who may be tempted to interfere with 
the courso of justice by procuring of false 
evidence or the fabrication of evidence of recoveries, 
should be warned that the duty of every one, Police 
Officers or constables, Government officials and 
plain citizens is to allow a case to come before 
the Court as it is without fabrication, or “padding,” 
lt is for the Courts to decide whether an accused 
person is innocent or guilty, and not for the pro- 
secution to determine his guilt in advance and 
attempt to deceive the Court into giving a verdict 
based on false evidence, Anyone procuring false 
evidence runs the risk of imprisonment and degra- 
dation from office, and what ig still more serious, 
may have the burden on his shoulder of sending 
an innocent man to the gallows. Asiq MALOMED v. 
EMPEROR Lah, 342 
= Greatsuspicion but nothing inconsistent with 
accused's story being true~-Accused tf can be 
convicted. 
- Where the case is of very great suspicion agains, 


. 
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the accused and there area number of facts, which 
ead one to suspect that the real truth has not been 
placed before the Court either by the accused or by 
some cf the witnesses for the prosecution, but there 
is nothing in the evidence which is inconsistent with 
possibility of the story of the accused being either 
wholly or to a large extent true, in sucha position it 
would not be right or just to convict the accused of 
the offence. SUPERINTENDENT & REMEMBRANCER OF LEGAL 
Arratrs, Bencar v, Tarak Nata C: arrerzex Cal. 910 
Identification—Procedure te be followed 
indicated. 

The value of identification depends on the factors 
which minimize the possibility of chance as much 
as possible. In cases in which there is only one 
or two suspects to be put for identification, the 
proportion of 1 to 5 cannot be regarded as satis- 
factory. There should be at least 10 under-trials 
for each suspect in such cases because every effoit 
should be made to minimize the possibility of a 
chance which in the first instance can be done by 
mixing as many persons as possible with the 
suspect who is put up for identification, [Emprror 
v. ÜBHADAMMI LAL All. 948 
Joint trial—Theft of six cattle at same time 

«Possession by accused of two cattle belonging 

to two owners— Separate trials, if legal— 

Presumption. 

Where the case against the accused was that six 
cattle were stolen from a grazing ground of which 
two were found in his possession and four were 
found in the possession of another man who was tried 
separately and allsix cattle were lost at the same 


time : 

Held, that he should not have been charged, tried 
and convicted in two separate trials merely because 
the two bullocks found in his pcssession belonged to 
two separate owners, The presumption is that they 
were lost at the sametime and therefore one offence 
only was committed. Nea Po E v, EMPEROR 

' 3 Rang. 137 
imme Sry — Charge Duty of Judge—Duty to 

-assist jury to sift and weigh evidence-——Charge of 

conspiracy to murder—Letter by stranger to 

complainant that accused were conspiring to kill 
him—LEvidential value of letter not explained to 

Jury—JTury left to imagine it to be substantive 

evidence—Non-direction, if amounts to misdirec- 

tion. 

In charging the jury, the Judge should give the 
jury the help and guidance which they are entitled 
to expect from the Judge, and which it is his duty to 
give. The charge should not be a mere long, rambl- 
ing repetition of the evidence, without any attempt to 
marshall the facts under appropriate heads, or to 
assist the jury to sift and weigh the evidence, so 
that they will bein a position to understand which 

-are the really important parts of the evidence and 
which are of secondary importance. He must deal 
with the case ofeach of the accused separately, 
that isto say, he must point out to the jury exactly 
the evidence against each of the accused separate- 
ly. It is not sufficient tosay that they would con- 
sider the case of each accused separately. It is his 
duty to consider the case of each accused separate- 
ly and to describe tothe jury theevidence against 
each of the accused. It is of course necessary in 
every criminal case for the Judge carefully, prop- 
erly and efficiently to charge the jury, but if there 
je any case in which it is more important that this 
duty should properly be performed, it is ina case 
of murder. He should not handicap the jury by 
going into unnecessary details with regard to cer- 
pu 
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tain aspects of the case, which are really of very 
little importance, 

Where in a trial by jury into a charge under 
s. 302 read with s. 120-B, Penal Code, the Judge 
did not explain the evidential value of a letter in 
which a person wrote to the complainant that the 
accused and others were conspiring to kill him, 
but has left the jury to imagine that this was sub- 
stantive evidence of a threat by these accused to 
murder the complainant, or substantive evidence of 
a conspiracy on their part to murder him: 

Held, that this in itself was a non-direction 


which amounted to misdirection. Nasr Kuan v. 
Timprror Cal. 566 
Jury — Charge — Essentials of— It is 


impraticable to set forth evidence tothe minutest 

detail. 

In charging the jury it is impracticable to set 
forth every bit of evidence on either side to the 
minutest detail and dilate on the minor discrepancies 
or contradictions occurring in the evidence in a 
meticulous manner, It is idle to stress unduly the 
multitude of discrepancies and contradictions which 
are bound to creep into the evidence of persons 
who observed the incidents happening in a village 
one after another or in different places at the same 
time and that, too, inan atmosphere of excitement 
and terror caused by the suddenness of the attack, 
James DOWDALL v, EMPEROR Nag. 430 
Jury— Charge to-—Statements by Judge— 

Whether form part of judicial record. 

The statements made inthe course of a criminal 
trial to the jury by the Judge are part of the 
judicial record, and as such, they must be taken 
as correct by a Bar Tribunal, making an enquiry 
as to certain undesirable communal remarks 
alleged to have been made by a Counsel during 
the course of the trial. Inve Mauomep ASLAM 

Sind 919 

-———— Jury—Direction to jury, that tf they be- 
lieved there was no evidence of dacoity but of 
receiving stolen property, with knowledge that it was 

such, they might find accused. guilty under s. 412, 

Penal Code —- Stolen property not found with 

accused till6 weeks of ojfence—No evidence of 

accused's knowledge of property to be stolen— 

Held, this amounted to misdirection. 

Where the Magistrate directed the jury that if 
they thought that there was not sufficient evidence 
of dacoity, but that there was evidence that the ac- 
cused dishonestly received or retained stolen pro- 
perty knowing it to have been transferred by the 
commission of dacoity or received from | dacoits, 
they might find them guilty under s. 412, Peifal Code? 
and the stolen property was not found with the ac- 
cused till 6 weeks after the dacoity and that was no,‘ 
evidence apart from the retracted confession of 
accused that they had knowledge that the property 
was that stolen in dacoity, a factor necessary to bring 
offence under s. 412, Penal Oode. _ 

Held, that there was misdirection 
Istanarn KEUNDKAR V EMPEROR Cal, 927 


Jury— Expression of opinion by juror 
before delivery ofcharge—-Fresh trial with fresh 
jury—Necessity of. f NG 
Tf a juror expresses his opinion clearly regarding 

the guilt or innocence of an accused person before 
the charge tothe jury has been delivered, the Ses- 
sions Judge would be well advised in discharging 
the jury and holding afresh trial with a fresh 
jury. Bripessi v. EMPEROR , Oud? 705 

Jury~Misdirection if sufficiené ground for 





to the jury. 
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interference —Privy Council, when interferes in 

cases of misdirection. 

For their Lordships to interfere misdirection as 
such, even irregularity as such, will not suffice. 
There must be something which in the particular 
case, deprives the accused of the substange of fair trial 
and the protection of the law, or which in general 
tends to divert the due and orderly administration 
of the law into a new course which may be drawn 
into an ‘evil precedent in future. 

In the case of misdirection, as in any other 
ease of an alleged failure in the proper trial of a cri- 
minal case, the Board will give advice to His Majesty 
to intervene only ifthere isshown to be such a 
violation of the principles of justice that grave and 
substantial injustice has been done. The Board 
does not act as a general Court of Appealand even if 
English Law were shown to be applicable in all 
its details, a failure to state the law in the sum- 
ming up to the jury orto insist more clearly on 
the onus of proof lying upon the prosecution would 
not establish that therehad been a serious mis- 
carriage of justice. Apart from the circumstance 
that a summing up in the dominions or abroad 
is often imperfectly reported (if it is reported at 
all), admissions by the prosecuting Counsel or 
other incidents in the course of the trial may well 
have sufficiently brought home to the minds of a 
jury some factor in the case or some principle 
such as that of the onus of proof which might 
appear to have been omitted from the summing up 
of the Judge. Dennis Romain Benovr v. ATTORNEY- 
GENERAL FOR JERSEY PC470 
~—~Motive—Absence of motive~Whether means 

ee are telling lies or confession of accused 

as false, 

The absence of a motive is, however, not a 
sufficient reason for coming to the conclusion that 
the witnesses in the case are all telling lies, 
or that the confession of the accused is false, SUKNI 
CHAMAIN V. EMPEROR i Pat. 25 
x Murder — Accused absconding — Motive 

established—Hye-witnesses not contradicted —Mere 

delay in report, if makes case doubtful, 

Delay in the report is not sufficient to make the 
case doubtful when there are three eye-witnesses 
whose statements are not vitiated by material con- 
tradictions or imprvbabilities when sufficient motive 
has been established and the accused absconded 
immediately after the occurrence to find refuge in 
a foreign country for no less than three years. Murr 
JAWALI V, EMPEROR s Pesh. 300 
————Murder—Sentence—Argument that two lives 

should, not be forfeited for one—~Whether can be 
» accepteti. 

Per Cunliffe, J.—The argument that two lives 
should not be forfeited for one should not be 





“accepted, When persons are convicted for murder, 


the only way in which death sentence can be altered 
is by the exercise of the prerogative by the King- 
Emperor and it has got nothing to do with law at ull. 


BHAKTA HUSAN PRAMANIK V. EMPEROR Cal. 636 
Private defence, Bem Criminal Prozedure 
Code, 1898, s. 100 339 (b) 


Res judicata—W hen arises. 

Per Lakshmana Rao, J=- There is no rule of 
yes judicata in criminal matters except when 
proceedings end in an acquittal or conviction. Em- 
PEROR V. JOuN McIver Mad. 592 (b) F B 

Re-trial. Seg Oriminal Procedure Code, 1898, 

s. 403 931 





ng Revision—Death of applicant after filing 
revision—High Court, if can take action suo motu, 
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Where the applicant has died after making a 
revision application, the High Court can take 
action suo motu, if the record indicates that there 
is sufficient reason to do so, FARIDUDDIN KHAN v. 
EMPEROR All. 338 
———-Sentence, Sex Penal Code, 1860, s, 395 499 

Sessions trial—~Hvidence— Criminal Pro- 

cedure Code (Act V of 1898), ss. 208 (1), 208 (3), 

209, 211, 213, 216, 217, 219, 288, 540—General 

effect of—Hvidence not produced in trying Court. 

if can be produced in Sessions Court—Witness not 
examined in trying Court, if can be bound 
down to appear and give evidence in Sessions Court 

—Summary of evidence proposed to ba given in 

Sessions Court should be given to Courtand accused 

before commencement of Sessions trial. 

The general effect of a consideration of ss. 208 
(1), (8), 209, 210, 211, 213, 216, 217, 219, 286 and 
540 of the Code of Criminal Procedure is that the 
prosecution is at liberty to examine witnesses in 
the Sessions Court which it has not produced in 
the Court ofthe Committing Magistrate, but only 
those witnesses so examined in the Committing 
Magistrate's Court can be bound down to attend 
in the Sessions Court. The prosecution in the 
Sessions Court, if the witnesses are not examined 
in the Court of the Committing Magistrate, has to 
depend upon such witnesses being willing to give 
evidence without being bound down to appear, or 
upon being able to persuade the Court to act under 
s. 540and summon such a witness. But in accord- 
ance with the practice of the Tinglish Courts, a 
summary of the evidence proposed to be called 
should be given tothe Sessions Court andthe ac- 
cused before the trial, ifa witness has not been 
called in the Committing Magistrate's Court. There 
is no provision in the Criminal Procedure Code, 
making this course compulsory, but in fairness to 
the accused, it should be followed, NIAMAT v, Em- 
PEROR Lah, 976F B 
—Stay of  proceedings—Accused citing ag 

witness person who cannot be served and who 

cannot be examined on commission—Whether 
ground for stopping proceedings in trial. 

Procaedings in a trial should nct be stopped 
merely because the accused cited as one of his 
witnesses a person on whom process could not be 
served and who could not be examined on commis- 
sion. WAZAL RAHMAN Kuan v, EMPEROR Pesh. 270 
————— Transfer— Complaint against District 

Superintendent of Police in respect of actions 

done by him in official capacity—Complaint should 

be tried by Magistrate of equal rank—Complaint 
against near relation of District Magistrate—It 
should be tried by Magistrate not subordinate to 
him—Such complaint transferred to Subordinate 

Magistrate—-Objectton that Magistrate may be 

called as witness and so case to be transferred— 

Magistrate discharging accused for want of sanction 

of Local Government —Legality and propriety of 

order. 

A complaint against the District Superinten- 
dent of Police, was filed before the District Magis- 
trate, was transferred by him to the Sub-Divisional 
Magistrate, for disposal. The accused was the 
relation of the District Magistrate, the acts that 
gave rise to the complaint occurred 10 years ago 
and the case, had it come up for trial, would cer- 
tainly have been a cause celebre. The complain- 
ant objected to the case being tried by the Magis- 
trate on the ground that he himself would have to 
be called as witness in the trial and prayed for 
its transfer, Notwithstanding the objection, the 
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Magistrate held that hs could not take cognizance 
ofthe offence for want of sanction of the Local 
Government and discharged the accused : : 
Held, that the action of the Sub-Divisional 
Magistrate could be said to be illegal; but, in 
view of all the circumstances of the case, the matter, 
if it. had to be put an endto, should have been put 
an end to in a way correct in every possible 
detail, and the Sub-Divisional Magistrate, in his 


somewhat delicate position, would have shown a. 


better sense of the fitness of things if he had, under 
the circumstances, asked that some other Magistrate 
should deal with the case finally. 

- An officer of the rank of District Superintendent 
of Police, for certain things done by him while he was 
a Deputy Commissioner of Police would be en- 
titled to have a complaint against him tried by a 
Senior Magistrate, and not a Subordinate Magis- 
trate. 

Tf a complaint is filed against a near relation of 
the District Magistrate, it should only be inquired 
into by a Magistrate who cannot, in any reasonable 
sense of the word, be described as a subordinate 

-of the District Magistrate. As aruleit should be 
transferred for disposal to a Magistrate who is 
entirely independent of the District Magistrate, J. 
W. Arxrnson v. S. W. H. XAVIER Rang. 988 
Trial, meaning of —When begins. 

“Trial” is every proceeding which is not an 
enquiry and begins when the accused is called on to 
answer. Emperor v. Joan Mo Iver Mad. 592 (b) F B 

—Value of identification—Lssentials of proper 
identification, 

The value of identification depends on two most 
important factors, namely that the persons who 
identify an accused must have had no opportunity of 
seeing him after the commission of the crime in 
connection with which the suspect is put for 
identification, and secondly that no mistakes should 
have been made by those witnesses or the, mistakes 
made by them are negligible. EMPEROR 4. Cananamt 
Lan ` 2 All. 948 
Gross-Estoppel—Estoppel egaiast estoppel—Hffect. 

Ses Evidence Act, 1872, s. 115 274 
Custom—Gold Coast Colony—Stool — Significance 

and incidents of. 

Held, that among the tribes of the Gold Coast 
Colony a Stool is not only a chattel, but it also 
connotes an institution with a religious significance- 
Certain paraphernalia or regalia, e. g, massenger 
sticks, state umbrellas and ‘state drums go with the 
state stool and play an important part in a number 
of native ceremonies. The occupant of a stool is 
not regarded as the owner of the lands attached to 
it, but as being in some sense a trustee for the 
clan, tribe or family subject tothe stool. He may 
pe destooled, and ifhe is destooted, the lands and 
regalia will remain with the stool. Erruagd Amissad 
v. EFRUAH KRaBAu PC 461 
Custom (N -W. F. P)—Adoption— Custom of adop- 

tion if exists among Muhammadans of Hazara 

District. 

The law of adoption does not prevail amongst the 
Muhammadan tribes of Hazara District. Mir ZAMAN 
v. Nor ALAM i Pesh, 314 (b) 
Custom—Proof of custom—Judicial notice of 

customs, when can be taken. 

Material customs must be proved in thə first in- 
stance by calling witnesses acquainted with them 
until the particular customs have, by frequent 
proof inthe Courts, become g3 notorious that the 
Courts take judicial notice of them. Erruan 

AMISSAH V, PETUAH Krapan PC 461 
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Custom (PunJab)—Adna mali&—Village Makhan 
Bela in Alipur Tahsil—Right# ofadna maliks in 
land which has been cubject to diluvion -Riwaj-i-am 
—Interpretation—Alluvion and diluvion. : 

The interpretation to be placed on the clause in the 
wajib-ul-arz of village Mekhan Bela in the Alipur 
Tahsil relating to the rights of adna maliks ip land 
which has begn subject to diluvion, is that when the 
land is submerged the rights of the adna malik are 
extinguished, but on its re-emergence he is entitled 
to regain possession of itby paying hag jhuri..The 
rate of the jhurt is not fixedand if the superior 
owner refuses bo accept the jhuri offered by the 
adna malik, the matter is tobe determined with due 
regard to the quality of theland and the capacity of 
the adna malik. Kanwar Buan v. JIWAN Das 

: Lah, 704 

———~-Adoption—Adoptions, if only appointments 
of heirs—Gift to such adoptee, ‘if valid, 

In the Punjab, customary adoptions are not 
adoptions in the ordinary sense but are really ap- 
pointments of heirs, No particular ceremony is 
necessary for an adoption, and ifa gift is made to 
the adoptee, it is valid. Even if a gift is not 
made, to the adopted son, he will succeed on the 


death of the person who appointed him as his 
beir. Nur MosaAMMAD v. BHAWAN Span Lah. 854 
Chima Jats of Gojra, Tahsil 


District Sialkot ~ Adoption of daughter's 
son in presence of collaterals of third degree 
is not valid. ; 

Among Chima Jats of Gojra, Tahsil Daska, Dis- 
trict Sialkot, the adoption ofa daughter's son in the 
presence of collaterals of the third degree is not valid. 
BUTA SINGH v. GURMUKH SINGH Lah. 501 
— Allenation— Ancestral land—Tiwanas of 

Punjab—Power of alienation. 

Held, that there is not sufficient evidence on the 
record to establish a custom giving an unrestricted 
right of Tiwanas of the Punjab to alienate their 
ancestral land. Narain Sinaa v, Anman Yar Kuan 
Lah, 374 
of proof: 


. Daska, 





“Ancestral property— Nature 
necessary. A 
It is necessary for persons relying on the ancestral 

character of property to prove that the common 
ancestor of themselves and the last male owner 
actually held the property in dispute and that it had 
devolved trom him to the lastmale holder by inherit- 
ance, and not merely that their common ancestor had 
founded ths village. Inayat ALI v. MOSAMMAD 
Hussain Lah, 42 
—— attached—Litigant, 
if can-prove that holder is legal represent- 
ative — Reversioncr, whether liable for debts 
of last male holder—Right of reversioner, whether 
deferred and vested interest. . . 
The right ofthe reversionary heir under custom 
isa right in property the enjoyment of which is 


sought to be 


deferred and it is vested in interest though only™ 


in the sense that the person in whom it inheres 
has a present fixed right to its future enjoyment, 
A veversioner does not inherit from the last owner 
but from the common ancestor from whom his 
interest is derived. 

Everywhere under custom there is a right of 
alienation; in some cases that right is greeter 
than in others but the agnatic theory is the basis 
and foundation of all custom and the reversioner, 
whether he is a son or not, is always looked upon 
as inheriting through the common ancestor and not 
from the last owner. 

The idea of a reversioner succeeding to ancestral 
property as the legal representative of a deceesed 
person is ordinarily foreign to tne foundation on 

» . 
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which all custom in the Punjab rests: he suceeeds 


by virtue of his connection through the common’ 


ancestor, 

It is open to a litigant to plead a custom that 
tha person in possession of ancestral property, which 
it is sought to attach, is the legal representative 
of the deceased debtor and that the property is 
deemed to be the property of the said debtor, 4. e. 
that the successor of the debtor inherits the pro- 
perty from the debtor and is the legal representa- 
tive as the term is usually understood. 

A reversioner or even a major son who is in 
possession of ancestral land is not liable to pay 
the debts of the last holder out of the ancestral 
land which came to him through the common 
ancestor and such land cannot be attached and sold 
in their hands to meet those debts, Narary SINGH v. 
AHMAD Yar Kuan Lah. 374 
——--Applicability—Deciston on custom is not 

final but is only relevant instance under a. 13, 

Evidence Act (1 of 1872). 

A decision on custom is not a final decision. It 
only becomes a relevant instance under s. 13, Evi- 
dence Act, that such a right has been asserted 
and recognised. 16 is always necessary to assert 
and prove what the custom is. Narain SINGH v AtMap 
Yar KHAN Lah. 374 
————- Gift— Delivery of possession—Necessity of 

—Gift by simpleton having no advisers — Mere 

mutation, tf sufficient. 

In order that a gift should be valid, it must ordi- 
narily be followed by possession. Where a deed of 
gift has been obtained froma simpleton having no 
friends and relations to advise him, mere mutation 
and the circumstances'attending the same are wholly 
insufficient to be a legal substitute for delivery of 
possession without which the gift cannot be valid and 
legally binding on the parties LALU v, BALDEV 
SINGH Lah. 88 
———~— Rattigan’s Digest, para. 60—~‘Ordinarily’, 

meaning of. 

The word “ordinarily” in para.60of Rattigan’s 
Digest probably refers to thoss cases when the 
property from its nature is incapable of delivery of 
possession, Laru v. BALDEV SINGH Lah. 88 
— Shamilatrights—Adnamaliks and Ala 
maliks, See Wajib-ul-are 506 
Succession—Jats of Garhshanker Tahsil, 
Hoshiarpur — District—Non-ancestral property— 

Daughters v. Collaterals-of fifth degree—~Held, there 

should be further enquiry on question of custom, 

Held, that there should be a further inquiry on 
the question of custom as to whether amongst Jats 
of Garhshanker Tahsil in the Hoshiarpur District, 
daughters succeed to non-ancestral property in pre- 
ference to collaterals of the fifth degree, Kissxr v, 
Munsar Lah. 382 
nn Nekokara Qureshis of Jhang 

District—Sisier succeeding brother—Sons succeed 

her—-Property of sister self-acquired—~Husband 

succeeds in absence of sons. 

Among Nekokara Qureshis of Jhang District where 
8 sister succeeds her brother she is succeeded by 
her sons, but if there are no sons, her husband 
does not succeed. If, however, the land in question 
is the self-acquired property of the sistor her husband 
would succeed in the absence of sons. Umar HAYAT 
v. Nazar MUHAMMAD Lah. 339 (a) 

—~———- Non-ancestral_ property—Randhawa 

Jats of Amritsar District~ Daughters, if exclude 

collaterals of eighth degree. 

Among Randhawa Jats of Amritsar, daughters 


succeed to non-ancestzal property in preferenge to 
+» 
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collaterals of the eighth degree. Jawara SINGH v. 
THAKAR SINGH Lah. 934 





— Succession— Pagwand or Chundawand— 
Sayads of Kotla Sayyadan, District Shahpur— 
Held, rule of succession is pagwand, 

Among Sayads of Kotla Sayyadan, District Shah- 
pur, the rule of succession is pagwand and not 
chundawand. Bavavur Swan v. ZULFIQAR SHAH 

Lah. 131 

-m Self-acquired property — Sayyads 
of Sialkot District — Daughters, if succeed in 
preference to collaterals, 

Among Sayyads of Sialkot District daughters of a 
sonless male proprietor succeed tothe self-acquired 
property of their father in preferenco to near collate- 
rals. INAYAT ALI v. MORAMMAD HUSSAIN Lah 42 
--— Teli Chohans, if necessarily Rajputs— 

Telis, if merely followers of an occupation. 

The Telis are a distinct tribe in the Punjab and 
are a true caste and not merely followers of an 
occupation. All Teli Chohans are not necessarily 
Rajputs. ALI MOHAMMAD 4, SANT LAL Lah, 406 
Widow amongst Tiwanas, whether take 

absolute interest— Reversioner inherits from 

common ancestor. 

Amongst Tiwanas, who do not follow Muham- 
madan Law but custom, widows only succeed for 
their lives and other females take under special 
conditions. They do not take an absolute interest 
but they defer the enjoyment of the estate by a 
reversioner, NARAIN SING? AHMAD Yar Kran 

Lah, 374 

Dangerous Drugs Act (III of 1930), s. 14—‘Sells’, 
meaning of-—Sale to informer—Motive of informer 
pes buying — Whether material as to nature of 
offence. 
The word ‘sells’ in s. 14, Dangereus Drugs Act, is 

used only in the popular sense. It merely implies 

transfer of a commodity for a price paid or promised 
tobe paid. The sale being to the informer the 
motive of the informer in buying, is immaterial 
as to the natureof the sale. Tho fachthat the Excise 
Inspector bought it about to entrap the accused will 
not make it any the less sale. MUNNI LAL v. EMPEROR 
All. 752 

Debts—Suretyship—Antecedent debt—LEaception as 
to—Whether applies to case of suretyship where 
no antecedency in point of time exists—Pious 
obligation—Extent of. 

Per Sulaiman, C. J.—The primary idea of surety- 
ship is an undertaking to indemnify if some other 
person dees net fulfil his promise. Again under 
the Hindu Law the pecuniary liability for surety- 
ship is binding on the sons only and not on the 
grandsons. To hold that an alienation can be made 
straight off without there being an antecedent lia- 
bility would mean that the alienation would be 
binding not only on the sons but also on the 
grandsons, The liability of the sons to pay a debt 
is nob the same thing as the right of the father io 
alienate the property to discharge the debt. One 
crestes a liability which can be met ont of the 
family property and the other involves an aliena- 
tion out and out. The Mitakshara puts suretyship 
as something distinct and different from debts, 
The two are dealt with separately in different 
sections. Now the validity of an alienation in 
discharge cf an antecedent debt has been charac- 
terised as an exception tothe general rule of want 
of authority in the father to transler property 
without legal necessity or when there igs no 
penefit to the estate and that exception should not 
be extended, Consequently, one would hesitate to 
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apply the exception to the cass of a suretyship 
where no antecsdency in point of time exists, 

, Per Bajpai, J.—The son (and not the grandson) 
is liable to discharge the debts incurred by his 
father as a surety for payment; that is his personal 
obligation, and if the creditor is alert he can obtain 
relief as long as the personal remedy is open to 
him, for if he were to obtain a decree within the 
time available for a personal decree the ancestral 
property might become liable by being taken in 
execution on the back of the decree but it is not 
possible for him to enforce the mortgage after the 
personal remedy has become barred by time. 

It is one thing to say that the son is under a 
Pious obligation to pay his father's debts incurred 
as a surety for payment and it is quite another 
thing to say that a father can lay a valid charge 
upon the ancestral property for payment of such a 
debt. The liability of the son is personal and can 
be enforced only as long as the personal remedy is 
alive, and recourse might be had by the creditor 
against the property in the hands of the son after 
he has obtained a simple money decree, BHARATPUR 
Stats v. SRI KRISHAN Das All.642 FB 
Declaratory sult—Swit for declaration that gift 

is fraudulent—Onus of proof that husband was in 
i, embarrassed circumstances lies heavily on plaintiff. 

Ina suit for declaration that the gift by husband 
to wife is fraudulent and is effected to defraud his 
creditors, the onus of proving that the donor wag 
in debt or in embarrassed circumstances at the time 
lies heavily on the plaintiff. Brno v. Sampuran SINGH 

Lah, 922 
Decree — Decree unintelligible — Reference to 

pleadings and judgment. i 

Where the decree is unintelligible, the Court must 
look at the pleadings and the judgment to ascertain 
its true meaning. MUNICIPAL Comuirren, Sonepat 9. 
Dasara UHAND Lah. 59 

Execution~Decree not affecting interest of 
person—Such person, if compelled to satisfy decree, 

There is no principle or precedent which ccm- 
pels a person whose interest is not at all affected 
by a decree and against whom the decrees is not at 
all binding to satisfy that decree. Prativa NAT,, Roy 
y. BENopE Brasrt Grose Cal. 96 

Instalment decree—Amount of instalments 
and period—Discretion of Court to be exercised 
within bounds. 

Where the Court directs a decree to be paid by 
instalments, the amount of the instalments and tha 
period fortheir payment is a matter for the dis- 
cretion of the Oourt; but it is a discretion which 
is to be exercised within bounds and not in a 
manner so ag to constitute a virtual denial of the 
plaintiff's rights. If, therefore, the debtors want 
instalments to be fixed, they should place some 
evidence onthe record to show their inability to 
pay ina lumpsum. In the absence of such evi- 
dence, the Court is not entitled to presume that 
the defendants are unable to pay the amount due 
to the plaintiffs in a lump sum. Prem Das RADHA 
Kisuen v. MOHAMMAD Hassun Kuan Lah. 882 (b) 
—Instalment decree—Default clause—Decree, 

af decree for money payable “ata certain date’— 

Civil Procedure Code (Act V of 1908), e. 48—Ap- 

plicability—Construction of decree —Intention of 

parties—Creditor, if can be déprived of option. 

Where according tothe termsof a decree, in 
default of payment of any instalment, the decree- 
holder is entitled to realize the whole ofthe decretal 
amount at once, the decree cannot be properly held 
to be a decree for money payable at a certain date, 
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within the meaning of the first part of s. 48, Civil 
Procedure Code. The construction of a bond or ‘a 
decree of this kind must depend primarily upon the 
intention of the parties ag disclosed by the terms of 
the bond or decree, and if these terms clearly give 
an option to thee creditor or the decree-holder to 
enforce the penalty for default, there is no reason why 
the creditor or tne decree-holder should be deprived of 
that option. A provision of this kind is meant for the 
benefit of the decree-holder and it is for him to decide 
whether he will take advantage of the option or not. 
Suankar Das v, Firm Desa MAL-MULA Man 

Lah. 673 
Deed—Construction—Co-sharer zemindar contracting 


to sell 800 acres of his undivided share to P—' 


Land specified adjoining to P’s—Sale-deed written 
crulely—Two postscripts—Co-sharer promising in 
sale-deed to get land measured out and handed over 
to P—Held, that postscript could not be cut off 
from agreement and that P could. not give general 
character instead of specific, to his claim—Contract, 

whether contingent—Applicability of s. 56 ors, 32, 

Contract Act (IX of 1872). 

A co-sherer zemindar of an undivided land con- 
tracted with P to sell him 800 acres of land out 
of his share and that was to be land adjoining 
that of the purchaser. The sale-deed recited, 
“Ishall get my land (sold. hereby) measured out 
separately from the other share-holders in the land 
and shall get the 809 acres cutout as a separate 
piece and hand over the same to the purchaser so 
that he shall have the said land adjoining and 
bordering on his own land." The sale-deed was a 
document of great crudity. It was most crudely 
worded, and it hadtwo postscripts, and it was the 
case of P that these two postscripts should be 
cut off from the main body of the agreement and 
then the document be considered and that so far as 
the conditions in favour of P were considered, he 
could waive them even at the bat and would accept 
any 800 acres out of the land of the zemindar : 

Held, (1) that P seeing thatthe stipulated land 
not being in separate possession of the zemindar 
and that he could not give possession of it was 
trying to give his claim a general instead of a 
specific character to make his agreement enforce- 
able. But he could not waive a condition of the con- 
tract as -a condition in his favour if he chooses, 
The postscripts' were part and parcel of the 
agreement which could not be divided in parts by 
cutting them off. The document must be read as a 


‘whole ; 


(2) that the contract was dependent on a contin- 
gency which had not happened, that is, the alloca- 


tion to him by agreement with his joint owners or , 


by an order of the Court of his 800 acres. The 
suit was, therefore, premature and as yet unenforce- 
able; and 

(3) that the contract did not fall within the 
provisions of s. 56, Contract Act. The term relating 
to partition brought the contract within s. 32, 
Contract Act, and consequently, P was not entitled 
to compensation. Kirrau Das JIvras MAL y, MANAGER, 
ENOUMBERED ESTATES Sind 639 
Construction— Designation of property in 

body of grant and description by boundary, 

discrepancy between—W hich prevails. 

If there is a discrepancy batween the designa- 
tion of the property ia the body of the grant and 
its description by boundaries, the designation of the 
property must prevail. Jyorı Prasan SINGA DEO 
BAdADUR v. RAJENDRA Narayan SINGA Deo Pat.838 
—Construction— Question does not depent on 

6 
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use of any particular term—Lease termed ‘bemiadi 

thica patta’, held after consideration of other terms 

to be permanent lease. 

Ta construing a deed the question depends not so 
much upon the use of the term but@he proper con- 
struction of the deed to which the term is applied, 
and therefore the use of the word does not necessarily 
conclude the matter. 

Where in a deed of lease besides the useof the 
expression “bemiadi thica patta? the lease is 
granted to the lessee and his heirs, and they are to 
pay rent of Rs, 3 tothe lessor and to his disciples, 
and the rent payable is Rs. 3 per annum which 
is referred to as “a fixed rent more than whichI shall 
not demand,” the lease permitting the lessee not only 
to enjoy the property himself in any manner he 
thinks proper by holding it in direct possession, by 
planting orchards, cultivating it, building houses 
but also to let to tenants as he thinks fit, the lease is 
a permanent lease, Sri DARBAR Sanes v, Bare LAL 
Kanparp Nara SAH Deo Pat. 797 
Construction—Question’ whether transaction 

is sale or exchange—Substance to be looked into—~ 

Sale, if can be converted into exchange merely by 

adding trifling non-pecuniary consideration to 

price. 

The question whether a transaction is a sale or an 
exchange has to be decided by looking at its sub- 
stance. A transaction cannot be converted into an 
exchange merely by the addition of some trifling 
non-pecuniary consideration to the price so as to 

` defeat the right of pre-emptors. NIHALU v. Beacwana 
Lah, 913 





—Khasra', if instrument of title. 

Where the khasra itself is the instrument which 
confers or embodies rights, the khasra and the map 
are not merely historical materials but are within 
the phrase “instruments of title or otherwise the 
direct foundation of rights", GULAI v. SRIPAL 

Oudh' 334 
` —Registration--Deed of relinquishment valuing 
subject-matter of relinguishment at more than 

Rs. 100—-Deed, if admissible without registration. 

Where in a deed of relinquishment the property 
which was the subject-matter of relinquishment was 
valued at more than Rs. 100, the document ought to 
be properly stamped and registered, and unless it is 
registered itis not admissible in evidence. MAHBUB 
BEGUM v. Suer MOHAMMAD Lah. 733 
Divorce—Domicile of wife, if domicile of husband. 

It is axiomatic that the domicile of the wife is 
the domicile of the husband, and that the nationali- 
ty of the wife is the nationality of the husband. 
AGNES SUMATHI AMMAL v, D PAUL Mad, 675 F B 
— Residence, meaning of. 

‘Residence’ means not residence for the purpose 
“ of invoking the divorce law but bona fide residence, 
AGNES SUMATHI AMMAL v. D PauL Mad. 675F B 
Divorce Act (Iv Of 1869), s. 2, scope of— 

British subject resident in Indian State—Right to 

invoke British Indian Courts for dissolution— 

Annulment—Jurisdiction of Madras High Court in 

petitions emanating from Mysore. 

Section 2 of the Act means this, that so faras a 
suit for dissolution is concerned, a domiciled 
British subject but resident inan Indian State, can 
invoke the High Court's jurisdiction, but that so far 
as a suit for nullity is concerned, any person resi- 
dent in India who has been married in India can 
bring a suit for nullity. 

It-je clear from s. 3, Divorce Act, and sa, 3 and 4, 
Criminal Procedure Code, that the Madras High Court 
ds tha proper tribunal for petitions emanating from 
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the Mysore State. Acnes Sumarar Aman v, D 


PauL Mad. 675 F B 
~—---—85. 2, 3. Sex Divorce Act, 1869, 5. 7 675 
——~—— 8S. 7,19, 2,3—Decree for nullity under 

s, 19,if should, in the first instance, be a decree 


nisi—Indian Act, if in accord with rules of Private 

International Law— Parties domiciled outside 

British India—Indian Courts, if can pass decree 

for nullity. 

[Per Stone and Moskeit, JJ., Wadsworth, J., contra.) 
—The intention of s. 7, Divorce Act, was to prevent the 
principles and rules on which the Indian Courts were 
to give relief from being rigidly fixed and the 
words ‘the principles and rules’ in the section must 
include principles of law. The whole object ofs. 7 
is to keep the practice of the Indian Divoree Court 
as nearly as possible in line with that of the 
English Court: otherwise, this exceptional, but 
most useful provision loses much of its force, The 
widest possible interpretatiun should be given to it 
but always having in mind that it must be subject 
to the provisions ofthe Act. There is no provi- 
sion in the Act that a decree for nullity should be 
nist or absolute ; the Act is silent. ‘The suspension 
cf a decree for a period of months by the Court 
passing it is not in conflict with the Act. Consequent- 
ly a decree for nullity ina matrimonial proceeding 
under s. 19, Divorce Act, passed by the Madras 
High Court should, in the first instance, be a decree. 

Per Wadsworth, 7—The terms of the Divorce 
Act, contemplate a decree absolute in cases of 
nullity and to introduce the practice prescrib- 
ed by the English Law whereby a decree nisi ig 
pronounced iu such cases would he to introduce a 

rovision which is contrary tothe provisions of the 

ndian Act and, therefore, not admissible with refer- 
ence tothe termsof s. 7. 

Per Mockett, J—~So far as the Statute Law in 
India relating to dissolution is concerned, it ia in 
accord with the established rule of Private Inter- 
national Law, but so far as decrees for nullity are 
concerned, the Indian Statute still confers upon the 
Indian Courts jurisdiction under certain circum- 
stances. Indian Courts have express jurisdiction 
to grant a decree for nullity which is unquestion- 
ably binding in British India even though the par- 
ties are domiciled elsewhere. AGNES SUMATHI AMMAL 
v. D, PAUL Mad. 675 FB 
Easement—Appurtenant land, if must be actually 

adjoining residential house. 

There is no authority for the view that appur- 
tenant land must be actually adjoining the residen- 
tial house and there is no reason why a tenant 
should not use land- opposite to his house but on 
the other side of a public way for the purposes 
of tethering his cattle and why such land should 
not be regarded as appurtenant to his house. Spgorar, 
MANAGER, Courr or Warps, BALRAMPUR ISTATE v, 
Suvan LAL Oudh 836 
—Land appurtenant to dwelling house—User 

by tenant for over twelve years—Tenant, if can 

be ejected. 

When a piece of land is held by a tenant in 
Oudh as appurtenant to his dwelling house in the 
village, he can only be ejected from it when it ig 
established that he has not exercised rights over 
it for twelve years, or when, if his exercise of 
rights is less than twelve years, he has not had 
the permission of the zamindar to occupy it, 
Where, therefore, a piece of land was utilized by 
a tenant for more than thirty years for thig pur- 
pose, he clearly cannot be ejected. User for the pura 
poses required by tenants in agricultural villages 
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‘when it has been exercised for more than twelve 
years gives a sufficient possessory title to protect 
the tenant from ejectment from the land. SPECIAL 
MANAGER, Court or Warps, BALRAMPUR Estate v. 
Savam Lan Oudh 836 
—~Partition~~One party executing deed allowing 

the other to build housein any way he liked— 

Construction—Right of easement, if can be claimed 

by successors of party who executed deed. 

Wherein a partition between A and B, B by a 
document allowed A to build his house in any way 
and years later B's successors claimed a right of 
easement against A and were met by the argument 
that tlie document barred the claim : 

Held, that the document merely empowered A to 
build his house in any mannerhe thought fit but it 
did not bsnount to a relinquishment of the right of 
easement which would accrue to B or his successors- 
in-title after the prescribed period of twenty years 
had expired. The parties were not dealing with 
hypothetical rights which were to materialize in 
future, ifat all, Ifcertain rights of future easement 
wers intended to be restricted or cancelled by the 

: parties nothing would have been easier tnan to make 
it clear by a specific reference to them.  MaAHBUB 

BEGUM v. Saer MOSAMMAD Lah, 733 
—Right of prescription under lost grant— 

Requirements—Grant of ghat to public—Haclusive 
right in individual, 

In order to acquire a right by prescription or 
under a lost grant, it is necessary to show (1) 
that the origin of the right was legal, (2) that the 
right had been enjoyed openly, peaceably and un- 
interruptedly, and (3) that the right was valid and 
enforceable against all. In order to have a lawful 
ofigin under a grant, it is essential” that there 
should be a capable grantor and a capable grantee. 
In the case of property which has been dedicated, 
mo person can make a grant affecting or interfering 
with the rights of the public, The dedication of a 
bathing ghat to the public cannot he limited by 
invasion of any of the members of the public, nor 
can they by such invasion, however prolonged, 
gain for themselves a title to the land or to the 
exclusive user of the ghat which was the subject 
of the invasion. Gauri SHANKAR v. Hemant KUMARI. 
DEBI Al. 512 FB 
Election Suz Evidence Act, 1872, s. 115 274 
Electricity Act (IX of 1910), s. 23 (3), cl. (0), 

Schedule, cl. 11 (a)—S. 23 (3) (e)—When 

authorises licensee to levy minimum charges. 

Clauss (0), sub-s, (3) of s. 23, Electricity Act, 
contemplates charges made on the basis of consump- 
tion. A minimum charge is not really a charge 
which has for its basis the consumption of electric 
energy. Consequently, the clause does not authorise 
a licensee to levy minimum charges without any 
agreement with the consumer cl. 11 (a) of the 
schedule only empowers or authorises the licensee 








to levy minimum charges. That clause was insert- 


ed by the amendment of 1922, to remove doubis on 
the authority of the licensee to enter into contracts 
with intending consumers with terma for payment 
of minimum charges. But that power can only be 
exercised by a licensee through a contract entered 
into with an intending consumer. Satna BALA Roy 
y. ÜBAIRMAN, DARJEELING MUNICIPALITY Cal. 811 
Estates Partition Act (V B C of 1897), gs. 5 (4), 
77—Partition—Different proprietors severally 
possessing shares—Several shares should, be allotted 
first andthen division of joint estate should be 
ade. 
l Where the proprietors are in several possession 
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of specific mauzas corresponding to their shares 
and also have undivided shares in the rest of the 
estate, the portion of the parent estate in the seve- 
ral possession of each proprietor should first be 
allotted to him, nd then his share on division of 
the joint portion, without any allowance for any 
increase or decrease in. the assets of the several 
portion since it is assigned to him for separate 
enjoyment. GOPALJI Jaa v. GAJENDRA NARAYAN SINGH 

Pat. 210 


See Contract Act, 1872, s. 245 371 
Sze Limitation Act, 1908, Sch. I, Art. 144 325. 


if pure question of law, ` 
Istoppel is not a pure question of law. Certain 
necessary facts have got to be found out in order 
to enable the Court to apply the doctrine of estop- 
pel, Prativa Natu Roy v. BENODE Beaart GHOSE 
Cal. 296 


- Plaintiffs recorded ag raiyats in Record 
of Rights~—Surt for ejectment on ground that de- 
fendant was under-raiyat—Defendant induced to 
take permanent lease contrary to Chota Nagpur 
Tenancy Act—Hstoppel against statute ~ Held, ques- 
tion of statute did not arise and plaintiffs were 
barred from entering into discussion whether they 
were tenure-holders or raiyats. 

The plaintiffs filed a suit to eject the defendant 
from a piece of land in Chota Nagpur on the allega- 
tion that he the defzndant was -an under-raiyat 
of the plaintifs who were raiyats and that he did 
not vacate the land after the service of notice to 
quit, The defence was that the plaintifis represent- 
ing themselves as tenure-holders had inducted the 
defendant on the land and had made a raiyati 
settlement thereof. In the Record of Rights of 1910, 
the plaintiffs were undoubtedly recorded as raiyats, 
The settlement of the lend with the defendant took 
place in 1908 or 1909 and the defendant was enter- 
ed in the Record of Rights as a dar-raiyat. Tho 
defendant, however, paid rent as a raiyat and got 
receipts from the plaintifis describing him ás. a 
raiyat. It was not denied that under the Chota 
Nagpur Tenancy Act a raiyat cannot grant any . 
permanent rights: 

Held, that the plaintiffs having represented them- 
selves as tenure-holders could not be permitted to 
enter into a discussion of question of fact whe- 
ther they were tenure-holders or raiyats but must 
be held bound by their own representation. No 
question, therefore, of the operation of the statute 


Estoppel. 





that under the Chota Nagpur Tenancy Act a raiyat 


cannot grant any permanent 
DHANU PATHAK D, Sona KOERI 


Evidence, See Criminal trial 
Admission — Admission in 
clear—Whether affords evidence. 
An admission sought to be teken must be clear 
but if there is no such clear admission in an 
agreement, it affords no evidence on the merits, 
DOLATSINGHJI JASWANTSINGRJI, THAKORE SA. EB OF | 
Livepr v. Kgacsan Mansur RUKHAD PCi7 


- Ambiguity, not latent — Construction ~ 

Question of fact when canbe availed of. 

‘the mere fact that there is ambiguity’ or difficulty 
not being a latent ainbiguity, would not entitle the 
Judge to consider these questions, But if, there is 
no expression in the decument itself which, properly 


right, could, arise, 
Pat.177 F B 


976 
agreement not 


construed, would entitle the Court to ecme to any 


conclusion with regard to the 


€ matter, then th = 
tions of fact are certainly open i as 


to him to consider in. 


Vol. 1621 
Evidence—conid. 


a 
coming toa conclusion with regard to the matter, 
Sri DARBAR Sanes v. BARE Lan Kaxpare Nata SAH 
Dro Pat. 797 
— Document in two parts—One part admissible 

the other not ~Document, if canbe rejectedas a 

whole, s 

Where a document consists of two separate parts, 
one of which is admissible and the other inad- 
missible, the document cannot be rejected as a whole, 
Fazau Dis v. Karam HUSSAIN Lah, 404 
—-—Expert witnesses—Assessment of relative, 

value of—Principles. 

In assessing the relative value of the testimony 
of expert witnesses, as compared with witnesses of 
fact, their demeanour, their type, their personality, 
and the impression made by them upon the trial 
Judge—e. g., whether, they confined themselves to 
giving evidence or acted ag advocates—may 
powerfully and’ properly influence the mind of the 
Judge, who sees and hears them in deciding between 
them, These advantages are denied to the Court of 








Appeal, Antonio Dars UALDEIRA v. FREDERICA 
AUGUSTUS Gray P G 426 
Expert evidence — Finger-print expert— 


Corroborution of evidence, if should be insisted 

on—Value of expert's evidence. 

It is going too far to say that the Court must 1m- 
sist upon corroboration of the evidence ofa finger- 
print expert, Oa the other hand, the Court must be 
careful not to delegate its authority to a third party. 
The Court has to be satistied that the accused is 
guilty, and the Oourt cannot hold him guilty mere- 
ly because an expert comes forward and says that 
in his opinion the accused must be guilty. The 
Court must satisfy itself as to the value of the 
evidence of the expert in the same way as it must 
satisfy itself of the value of other evidence. Tho 
Court has to rely on the expert upon two distinct 
poiats, first of all, on the question of similarity 
between the marks, whichis a question of fact on 
which the Court can, and should, with the assistance 
of the expert satisfy; and secondly, on th point, 


“which is one for expert opinion, whether it is pos- 


. Ramzay v. EMPEROR 


sible to find the finger-prints or thumb-impressions 
of two individuals corresponding in as many 
points of resemblance as are shown to exist between 
the impressions found in the case before the Oourt 
and those of the accused.. When the expert tells the 
Court that it is impossible to find so many characteris- 
tics inthe filagerpriats of two persons as are found 
in this case, and when that statement entirely 
agrees Witn what one has read on the subject 
in .scientific books, the Court need not 
hesitate in accepting the opinion. Fakir MAHOMED 
Bom. 231 
Evidence Act (1 of 1872), s.18—Statement by one 

accused person admitting his presence at scene of 

crime-~ Statement otherwise  self-exculpatory— 

Admissibility against himself and co-accused. 

A stetement by the accused which amounts to 
an admission that he was accompanying the person 
who committed the crime and which 1s otherwise 
self-exculpatory and fixes the sole guilt on co- 
accused, is entirely inadmissible against the c- 
accused but is admissible for what it is worth 
against the person making it, under s. 18, Nvidence 
Act. Naa Ba Kyarne v. DMPExOR Rang. 6 

S. 24—-Approver in Police custody but not 
threatened—~Stasement, admissibility — Hvidence. 

The principle that it is only when an approver's 
disclosure is extorted ag the result of undue duress, 
such as threats or violence, that s. 24, Evidence 
Act, is applicable and the statement must be ruled 


> 162~—G. LVI 
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out of evidence, does not apply where the Court is 
not satisfied that in spite of being in Police 
custody, which was subsequently held to be illegal, 
the approver was either subjected or threatened to 
be subjected to any such ill-treatment as would 
make the statement inadmissible under s, 24, 
Evidence Act. INDAR Pan v. Eupsror Lah. 969 

S. 24—Landlord and member of Union Board 

af a ‘personin authority.’ 

it is doubtful whether a person who is merely 
the landlord of the village and a member of the 
Union Board, is a person in authority within the 
meaning of s. 24, Baaxta HUSAN PRAMANIK y. EMPEROR 

i Cal. 636 

—8. 24—Trial by jury—Judge has to decide 
if confession is admissible Jury, if can consider 
voluntariness or otherwise of confession in 
considering if itis true—Judge directing jury as 
to whether it ts admissible—If error of law~ 

No failure of justice—Trial, if vitiated. 

A confession which is not hit by the precise 
terms of s. 21, Evidence Act, may at the sametimo 
not be voluntary in the ordinary sense of the term. 
The duty of the Judge, however, is to decide whe- 
ther he will allow the confession to go in, thit is 
to say, he has to satisfy himself that it is not 
within the prohibition of that section. When once 
it has been let into evidence and put before the 
jury, it is for them to say whether it is true or 
not. When they have to decide that matter they 
cannot ignore the question whether it was volun- 
tary or net. It would be almost impossible to 
decide the question without considering that matter 
if the jury are to perfurm their duty satisfactorily; 
they must consider all th: circumstances under 
waich the confsssion was made and it may well 
be that in many cases there may be circumstancag 
which would support an inferences that the confession 
was not voluntary. 

Where the Judge directs the jury to decido 
whether certain confessions are admissible or not, 
he commits an error of law anl the Appellate 
Court has to consider wether any failure uf justice 
has been caused thereby. But where thre has 
been no cons3quent failure of justice, the trial iş 
not vitiated. Buakta Bacsan PRAMANIK v. EMPEROR 

; Cal. 636 
5, 24—Voluntariness of confession, if mized 
question of law and fact. 

he voluatary or involuntary nature of a con. 
fession involves a mixed question of both fact and 
law. BHAKTA BHUSAN PRAMANIK v. IJMPEROR Cal. 636 
—~———8.27. Deg Penal Oode, 1860, s. 414 773 

S. 32 (1)~—Statement by deceased as to cause 
of death-~Admissibility against others concerned 
in transaction resulting in death. 

Statements by a deceased as to ths cusa of hig 
death are admissible, not only as against the person 
who actually caused the death of tns depone it, bat 
also against Other persons concerned in the transac- 
tion which resulted in tha dəponeat’s death, in 
cases in which the causa of that person's death 
comes into question. Noa Hus Din v. Mpeg 

Kany. 4514 
E 32 (7)—Document, when relevant under 

6. 22. | 
Where there is no evidenc: whatever which falla b> 
be considered under s. 32, Evilencs Act, tne doen- 
ment cannot be considered as relevant uador s, 32 (4) 
of the Act. BURPAT Sincayv. GENA Jua Put. 993 
gts to 43, See Evidence Act, 1872, 

8, 19 


30 
=S, 65, SEE Evidence Act, 1872, 6, 90 56 
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—~-§.65—Document per se inadmissible can be 
objected to at any time — Objection relating to 
method of proof, should be taken at earliest point 
of time — Document not per se inadmissible— 
Secondary evidence sought to be tendered — Proper 
time to object—Document alleged to have been lost 
—Hearsay evidence to show loss~Admissibility. 

It is an undoubted principle of law that a document 
Which is per se inadmissible in evidence can be 
objected to at any time. If, however, the objection 
relates to the method of proof, that is, if secondary 
evidence is sought to be put in instead of the orgini- 
nal, the objection must be taken at the earliest 
point of time. If the document is not inadmissible 
per se and if secondary evidence of it is sought 
to be tendered, the right time to object would be 
at the time when the document is put in end not 
éither at the. appellate stage or at the time of the 
argument. in order to show that search has been 
made for a document so as to let in secondary 
proof of its contents, hearsay evidence of the ans- 
wers given by persons who were likely to have it 
in their custody ought to be received. Dox Govinda 
Das v. MAKBUL Seku's Infant Herr Cal. 91 
- 88. 65, 90—Document weeded out by 

Government—Certified ` copies produced—Admis- 

sibility under s. 65—Genuineness of original, if 

can be presumed. 

Where certified copies of the documents proved to 
have been weeded out by a Government office, 
have been produced in evidence such copies are no 
doubt admissible under s, 65 Evidence Act for the 
purpose of proving the contents of the original docu- 
ments. But the genuineness of the original documents 
cannot be presumed under s, 90, Evidence Act. 
Keouapati v, HARNAM SINGH Oudh 527 
ss. 90, 65— Loss of original—Copy produced 

—Genwineness and due execution of original, if 

can be presumed, 

Section 90, Evidence Act, cannot be so applied as 
to raise any presumption as to the genuineness, or 
due execution, of the original of a document which 
has been lost, and of which acopyis produced as 
secondary evidence under s. 65, Evidence Act. 
Mumtaz Hossain v, BRALMANAND All. 56 

ss. 91, 92, Ser Negotiable Instruments Act, 

1881, s. 4 454 
———-§,92, Sre Mortgage 117 
—S. 92—Expression “between parties. to such 

instrument”, whether applies to question raised 

between parties on one side only of ceed. 

The words ins. 92, Evidence Act, “between the 
parties to any such instrument” refer to the persons 
who on the ore side and the other come together to 
make the contract or disposition of property, and do 
not apply to questions raised between the parties on 
the one side only of a deed regarding their relations 
to each other under the contract. K:.upawanxn KARIM 
KaALESAN-F'ISABIL ALLAH v. NARENDRA Nata All. 117 
——— 8. 92 (4) —Mortgage — Oral agreement 

operating io discharge or satisfy the mortgage— 

Admissibility. 

Section 92 (4) of Evidences Act does not preclude 
the admissibility of oral evidence to prove a trans- 
action or contract whicn satisfies or discharges 
mie i obligation created by a registered mortgage 

eed. 

Where, in a suit ona mortgagethe defendants 
pleaded that it was arranged between the mortgagee 
and themselves that the former shculd enjoy one cf 
the mortgaged properties for a period of five years in 
satisfaction of the mortgage debt and that the mort- 
gageo was accordingly let into possession of the 
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said item and the mortgage had accordingly been 
discharged : 


Evidence Act— contd, 


Held, that the agreement pleaded was admissible in - 


evidence, as it operated to discharge the mort- 
gage. , DONDAPATI LAKSHMINARASIMUA Rao Donpseatt 
Rama Raov. GURDABATHULA RAG. AvAMMA Mad, 53 
s. 102—Interpretation of. JH 

Section 102, Evidence Act, means that when the 
burden of proof lies bn a party that party must 
fail if he does not discharge the-burden by 
giving evidence. Ranua Monan Missir v. KAMALDHARI 
MiSSIR Pat. 21 

$.105—Accused seeking to bring his act 
within General Exceptions or Special Haception~ 

Burden of proof-Firearm fired while officer is 

attempting to arresi—Defence of mere intention 

to frighten Police—Onus - Penal Code (Act XLV of 

1860), s. 307. 

Under s. 105 of the Evidence Act, where a person 
is accused of any offence, the burden of proving 
the existence of circumstances bringing the case 
within any of the General Exceptions in the Penal 
Code or within any Special Exception or proviso 
contained in any other part of the same Code, or 
in any law defining the offence, is upon him, 
and the Court shall presume the absence of such 
circumstances. If a man fires off a firearm while 
an officer is attempting to arrest him, the natural 
conclusion is that he is attempting to shoot the 
Police Officer and is guilty under s. 307 of the 
Penal Code, and if the defence is that he hed 
merely the intention of frightening the Police Officer 
by firing in the air, then the burden of proving 
that fact is upon the defence. Ispzror v. Muns.1 

` Oudh 844 

8.106—Accused seeking to plead that he 

fired at Police to escape arrest—Nature of proof 
required. 

Under s. 106, Evidence Act, when a person does 
an act with some intenticn other than which the 
character and circumstances of the act suggest, 
the burden of proving that intention is upon him. 
Consequently, if a person wants to plead that he 
fired at the Police in order that he might be able 
to escape arrest, then it is for him to state that 
in his examination either before the Committing 
Magistrate or in the Court of Sessicn and to adduce 
evidence in support of that statement, The fact that 
the shots shizzed past over the heads of the 
Policemen and did not cause hurt to any one will 
not go to prove that the accused did not commit 
the cffence under s. 307 cf’ the Penal Code. EMPEROR 
v. MUNSHI - Oudh 844 
———-8, 114, HI. (a)—Penal Code (Act XLV of 

1860), s. 412—Conviction under, based on 

presumption — Legality, 

Question whether the Court will make one and 
which of the presumptions anders, 114, ill. (a) of the 
Evidence Act, is irrelevant upon a consideratica of 
the provisicnsof ss. 236 and 237 of the Criminal 
Procedure Code. Sucha presumption is not cone of 
the facts which “can be proved.” 

The provisions of s. 114, ill. (a) of the Evidence Act, 
donot entitle the Court to presume the knowledge 
of dacoity or dacvits which is required for a cons 
viction under s. 412, Penal Code, 
v, EPeRor Cal, 927 
$.115-—-Estoppel in pais — Essentials of— 
Representation must be clear and unambiguous and 
it must be acted on by the other party—Cross 
estoppel —Estoppel against estoppel — Effect—~ 
Election. A A 
In order to attract the applicability of the plea ọ 

j> fi e 
e 
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egtoppel in pais, two conditions must be fulfilled. In 
the first place, the representation whether by words 
spoken or written or by conduet upon which the estoppel 
is founded must be clear and unambiguous, And in the 
next place, there must be proof that such rep resenta- 
tion was acted on by the person to whom it was made. 

The defendants had admitted the right of plain- 
tiff No.l to maintenance, and had consented to 
maintenance being allowed to her pending the suit. 
The plaintiffs were claiming a higher right than that 
admitted by the defendants, and if plaintiff No. 1 
sought execution of the decree of the trial Court, her 


act in doing so was in no sense productive of any ` 


change in the situation of the defendants. Moreover, 
the execution application which was granted was the 
third application and it recited in express terms 
that the plaintiffs had filed an appeal which was 
pending : 

Held, that under the circumstances, instead of the 
conduct of the plaintiff beingan act amounting toa 
waiver of the right of the plaintiffs tochallenge the 
decree by way of appeal, there was clear notice to 
the defendants that execution was being sought 
pending appeal and subject to what the Appellate 
Court might decide and both the links in the chain 
of estoppel were wanting in the case. 

Held, alsothat even assuming that the plea of es- 
toppel applied, it was rather a case of cross-estoppels. 
‘The defendants are ag much estopped by their con- 
duct in not raising the plea referred to above in the 
Court below and in notasserting in that Court that 
plaintifi No. 1 could not execute the decree during the 
pendency of herappeal, and thus putting plaintiff 


No. 1 to ber election. JETSIBAIT w. QBABILDAS 
Doonaarst Sind 274 
ss, 155, 4010 43—Impeaching credit of 


witness—Witness not believed 
another case—E ff ect. 
The credit of a witness may only be impeached 


in judgment in 


as provided by s, 155, Evidence Act, and not other- 


wise. Even the fact that a witness has not been 
. believed in a judgment in another case does not 
impeach the credit of a witness, for such a judg- 
ment cannot be given in evidence for the purpose, 
judgments in other cases are in fact relevant only 
under ss. 40 to 43, Evidence Act. Mire JAWALI », 
EMPEROR Pesh. 300 
Execution. Ser Civil Procedure Code, 1908, O. I, 
r. 3 879 
Court transferring decree to another for 
execution—Decree-holder, whether can take out 
execution in both Courts—Civil Procedure Code 
(Act V of 1908), ss. 38, 39. 
There can be no doubt that the execution against 
«the sante property cannot take place in two Courts at 
one and the same time. But there is no bar for exe- 
cution in one Court against the property and in 
another Court by other means. Where a decree is 
passed by one Court and is transferred 10 another for 
execution, the decree-holder is entitled to make an 
application for execution to the former Court inas- 
maen: as concurrent execution of decree is permis- 
sible: 
Held, on merits that the judgment-debtor was 
deliberately making no efforts to pay up the decretal 
amount, Under these circumstances there was no 
‘reason why the decree-holder should not be allowed 
to proceed with the execution of her decree in the 
manner allowed to her by the law, that is by the 
arrest of the judgment-debtor. MAKKHAN Lan v. 
Buaewana KUER z All. 51 
——s —Judgment-debtor alleging ‘bad faith—Court 

refusing „$0 give opportunity of proving it- 


$ e 
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Failure to exercise jurisdiction—Appeal, if lics— 
Revision—UCivil Procedure Code (Act V of 1908), 
s. 104 (££). 

Where the Court refuses to give an opportunity to 
the judgment-debtor |) prove that the execution was 
taken out in bad faith and refuses to award com- 
pensatory costs it fails t» exercise its jurisdiction. 
Though no appeal lies against the order under cl- 
(ff) of s. 104, Civil Procedure Code, a petition to 
revise the order is maintainable, DHANG Kunnt 
V. ADKUJI S RORAM KOVALI | Nag. 860 

Limitation— Application when can be treated 
as onein continuation. 

An ppplication for execution of a decree may ba 
treated as one in continuation or for revival of a 
previous application for execution, similar in scope 
and character, the consideration of which had been 
interrupted by objections and claims subsequently 
proved to be groundless or had been suspended by 
reason of an injunction or like obstruction. Kristo 
KAMINI Dent v, Girisa Ceanpra MONDAL Cal. 654 
~ Property situate outside jurisdiction of 

Court passing decree—Decree-holder, whether can 

apply fer execution to Court passing decree. 

A decree-holder has always aright to apply as of 
course to the Court which passed the decree for its 
execution even ifit be in respect of property out- 
side the territorial jurisdiclion of such Court, and 
even if execution by such Court could be no more 
than execution by transmission to another Court. 
AMARENDRA Nata MALLISK v. BALAI CHAND G ATAK 

Cal, 777 
—-—--Rights of auction-purchaser — Whether has 
absolute right to insist on sale being confirmed. 

All observations in Civil Procedure Code, about 
the right of purchasers, have expressly or impliedly 
been made subject toconditions relating to the 
jurisdiction of the Court in respect of decree or sale 
as the case mey be. Kancuamarar PATHAR v, RY. 
Saagast RAJAH SAHIB Mad. 156 FB 

Rules of procedure are handmaids to justice 
and should not be used for obstructing justice— 

Duty of executing Court to aid decree-holder in 

realising money due. 

The holder of a rent decree put in an application by 
which he wanted the movables of the judgment- 
debtor to be attached in the first instance and if the 
money was not realised by tho attachment of the 
movables, he wanted to sell the defaulting tenure, 
While this application was pending, certain moneys 
to which the judgment-lebtor was entitled were 
deposited in Court. On that the decree-holder made 
an application for attachment of those moneys. The 
Court said that inasmuch as the writ to attach tho 
movables had been sent over to ths Nazir, he could 
not allow the attachment of the moneys to be effected 
till that writ was recalled. On the said assurance 
and onthe faith that the deeree-holder would be 
given the attachment of the money, he made an ap- 
plication to the Court for recalling the said writ 
that had already been issue’ tothe Nazir and it was 
accordingly recalled. But the Court then took up the 
attitude that inasmuch as there was n> p:ayer in the 
application for execution for the attachment of the 
money in question, the prayer for attachment of the 
money should be refusel and the amount was with- 
drawn by the judgment debtor : 

Held, that the order was not justified and the Court 
ought to have considered that rules of procedure are 
handmaids to justice, and ought not tobe used for 
obstructing justice. It ought to have aided the 
decree-holder in realising themoney due on his 
decrees and should not have enabled the judgment 
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debtor to take away the moneys from Court thereby 
defeating or delaying the execution. As there was 
no question of limitation, the Court should have 
allowed the decree-holder toadd a prayer for attach- 
ment ofthe money. Mauaras Barapur Sinan v. 
MAFIZUDDIN OROWDHURY Cal. 707 

Transfer of decree—Certificate, if should 

be signed by Judge passing it. 

It is not essential that a certificate of transfer of 
a decreeshould be signed by the Judge who passed 
it. Sary Drar Baxatawar La v. KANGA & Co. 

Lah, 489 

Transfer of decree for execution—Trans- 

ferring Court, if retains jurisdiction—Fresh appli- 

cation for execution to Fransferee Court, if neces- 
sary, 

Even after transfer, the transferiing Court re- 
tains jurisdiction over the execution, though for 
certain specified purposes only. 

If an application for execution is madeto the 
Court which passed the decree, that Oourt’ will 
transmit the same tothe Court where immovable 
property sought to be sold is situate along with the 
other papers required by O. XXI, r.5orr.6 of the 
Civil Procedure Code, and then the latter will make 
the oder for sale and it will not be necessary in 
such a case to have afresh application for execu- 
tion before the Court where immovable property 
sought to be sold in execution is situate, AMARENDRA 
Natu MALLICK v, BALAIcHBAND GHATAK Cal. 777 

Uncertified payment of sum due under 
decree--Whether saves limitation for execution of 
that decree (Quaere). 

(Quaere.)—Whether an uncertified payment cf a sum 
due under a decree saves limitation for the execu- 
tion of that decree, MAYA PRAKASH v. Tutsur Ram 

Oudh 717 
Fatal Accidents Act (Xill of 1855), s. 1— Normal 
expectation of life’—Actuarial tables of Insurance 

Companies—Whether a good basis for considering. 

Actuarial tables of insurance companies furnish a 
more correct basis for determining the normal 
‘expectation of life’ of the deceased in cases arising 
under the Fatal Accidents Act. KOSHALIA v. Rraz-up- 
Din Lah. 336 
Finance Act (Northern ireland), 1934, s{3—Pro- 

visions of 8. 3, if beyond the powers of the Parlia- 

ment of Northern Ireland. 

Even assuming that under s. 3of the Finance 
Act of 1934, (Northern Ireland) a tax is imposed 
on the ratepayers by the central authority, such 
tax isnot substantially the samein character as 
income-tax, andthe provisions of s.3 are within 
the powers of the Parliament of Northern Ire- 
land. In the matter of A REFERENCE UNDEr s, 51 oF 
THE GOVERNMENT OF IRELAND ACT PC479 
Foreign decree - Suit against non-resident foreig- 

ner—Submission to jurisdiction, what constitutes-— 

Mere filing of suits as plaintiff, whether amounts 

to submission—Asking for concession knowing that 

has been filed and property attached, effect 

of. 
A person who has filed suits in a Court having 
jurisdiction to try them cannot thereby by implica- 
tion be taken tosubmit himself to the jurisdiction 
of the same Court in cases where that Court has no 
jurisdiction. 

The conduct of the defendant both before and 
alter the decree is passed has to be looked into to 
decide whether hesubmitted tothe jurisdiction of 
the Court. i 

Submission to jurisdiction need not necessarily 
be by some overt act in Court. If the defendant's 
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attitude as regards the jurisdiction of the Courtin 
which a suit is brought against him can be estab- 
lished by evidence tohave been one of submis- 
sion to the jurisdiction of the Court, the decree 
will be binding 
Where the defendants against whom an ex parte 
decree was passed by a foreign Court had 
knowledge thatthe suk had been filed and also 
that an amount owing to them had been attached 
in that suit by that Court but did not dispute the 
attachment and asked only fora concession: : 
Held, that they musi be held to have waived 
the question of jurisdiction and were not entitled 
to contend that the decree of the foreign Court 
could not be enforced against them. Oomer HAJER 
Ayoon Sart v. TetRUNAVUKKARASU PANDARAM 
Mad. 904 
Fraud—Court will decline to help either party when 
both are in pari delicto. ` 
Any person who comee to seek relief from a Court 
of law should not be a party to a fraud, and if both 
parties are in part delicto, the Court should decline 
to help either party and let things remain as they 
are and let both parties reap the consequences of 
their own fraud and dishonesty. Nawas SINGH v, 
Darit Sivea , All. 958 
Parties held to be in pari delicto--Party to 
fraud asking relief from Court—Duty of Court— 
Heir of such party—Whether can obtain benefit of 


raud. TO ba 

Once it is held that the parties are in pari delicto 
the Courts will not assist the illegal transaction in 
any respect, that isthe person who asks the Court 
to do something will fail; and in all cases where the 
plaintiff is relyingon the’ deed, the defendant is 
entitled to give evidence of the circumstances under 
which the document came into existence, and that 
when these circumstances include an allegation of a 
general fraud by both plaintiff and defendant, the 
particulars of that fraud canbe pleaded by the 
defendant, and itis then the duty of the Court to | 
look into the matter, and if the Court cemes to the 
conclusion that the parties were acting together with 
a view to perpetrating afraud and did in fact per- 
petrate the fraud and that there is no difference in 
the degree of guilt of the plaintiff and that of the 
defendant, the duty of the Courtis not to assist 
either party. An heir of a paity toa fraud is in the 
same position and hecannot be allowed to obtain the 
benefit of the fraud committed by the party which 
he himself was not able to secure. NAWAB SINGH 2. 
Dansir SINGH All, 958 
Fraudulent transfer — Voluntary settlement in 

favour of wife—Wife securing gift of property in, 

her favour as safeguard against | future improvi- 
dence of husband — Transaction, if can be said io 
have been to defeat or delay creditors. 

In a case whare debts were actually due to the 
creditor who challenged the giftat the time of the 
transfer, the intent to defeat or delay creditors will 
be presumed, whereas if there were no debts dueat 
the time cf the transfer and the transferor ran into 
indebtedness subsequently, the presumption will be 
regulated by the circumstances of each particular 
case. Further, a voluntary settlement, by a 
person who owes n> debts at the time, in favour, 
of his children for natural love and affection 
cannot be set aside merely because some years aftel- 
wards it is proved to have the effect of defeating or 
delaying subsequent creditors. | F E 

Where the circumstances establish that at the time 
of making a gift, the donors object was merely to 
make a provision for the future maintenance of his, 
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wife who realising that her husband was a spendthrift 
in order to safeguard herself against the future im- 
providence ofher husband secured a gift in her 
favour: 

Held, that the transaction coull not be held to be a 
transfer made with intent to defeator delay the 
creditors of the transferor. Brno v. Sampura BING 

ê Lah. 922 
Glft—Transfer of house worth morethan Rs 100 
in lieu of dower, to wife—Deed unregistered- 

Deed whether can pass title—Wife living in house 

since the transfer, along with husband—Possession 

not shown adverse to him—Transfer of Property 

Aci (IV of 1882), s. 53-A, whether applies. 

A gift by an unregistered deed of immovable 
property worth more than Rs 100 toa wife in satis- 
faction of her dower is amenable tothe provisions 
of the Transfer of Property Act, and the deed does 
not operate to pass a title to the wife. 

Where she claims that she has been in continuous 
possession of the house in pursuance of this deed since 
1886, and is, therefore, entitled to use it as evidence 
in support of her claim under s. 53-A of the Transfer 
of Property Act, and there is no evidence that she 
has been in possession adverse toher husband con- 
sequent on the sale deed of 1886, andthe husband 
and wife had lived together in this house since 
that date, no reference tothe question of retaining 
it under the provisions of s. 53-A, of the Transfer 
of Property Act can arise. ZENAIB Biv, GasANANRAO 

Nag. 881 
Guardlan—Court of Wards—Ward and minor— 

Distinction—Ex parte decree againt ward due to 

gross neglect of manager— Ward, if entitled to 

same relief as minor—Suit to set aside such decree 

—Limitation—Time, when runs—Limitation Act 

(IX of 1908), Sch. I, Arts, 120, 95—Gross negligence, 

whether amounts to fraud—Decree against minor 

not properly represented, whether can be challenged 
collaterally. 

There is no doubt that a decree passed against 
minor can be avoided on the ground of gross negli- 
gence of the next friend or guardian ad litem. 
The right of a minor to avoid a decree passed 
against him on the ground of negligence of his 
guardian ad litem is a substantive right, well re- 
cognized in the English Law, and equally appli- 
cable in India as it is not founded upon any 
peculiarities of the English Law but upon the 
broad principles of justice, equity and good con- 
science, The principle of the English Law, which 
has been applied in India on the ground of justice, 
equity and good conscience to afford protection to 
infants can be extended to disqualified proprictors 
whose eftates are managed by the Court of Wards, 
There is no reason to differentiate between the two 

cases, A ward of the Court is as much helpless 
as a minor; rather the former is in a worse posi- 
tion, In the case of a minor if one guardian is 
neglecting his duty, any other person interested 
in the minor can come forward and have the 
guardian removed, But in the case of a disquali- 
fied proprietor ander the Court of Wards nobody 
else except the menager appointed by the Court 
can institute a suit on his behalf or defend one 
against him. The gross neglect by the manager, 
which resulted in the ex parte decree, entitles the 
ward to get the same relief against that decree as 
they would have got if the defendant in the pre- 
vious suit had been a minor. 

Gross negligence amounts to fraud and affects 
the proper representation of the .minor and thus 
takes away the jurisdiction of the Court to pass a 
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decree, as a Court cannot pass a decree against a 
minor unlesshe is represented by a guardian. An 
ex parte decree obtained against a ward or minor 
being obtained by fraud and without proper re- 
presentation can be challenged collaterally. 

Obiter, Per Mohammad Noor, J.—A suit to set 
aside a decree on ground of gross neglect of the 
guardian is governed by Art. 120, Limitation Act, 
and not by Art.25. Time ruas when the Court of 
Wards becomes aware of the negligence of the 
guardian. 

Obiter. Per Dhavile, J,— There is an obvious differ- 
ence between avoiding a decree and being entitled 
to ignore’ it, 7. e. to treet if as a nullity. Inthe 
former case the question of limitation arises. No 
Article of the Limitation Act specially deals with 
the negligence of a guardian or a manager. The 
Court must, therefore, fall beck upon the residu- 
ary article, Art. 120, which preseribes a period of 
six years from the time "when the right to sue 
accrues.” MATIURA SINGH v. RAMA RUDRA PRASHAD 
Singa Pat, 235 
Guardlans and Wards Act (VIH of 1890)— 

Whether deals with lunatics. 

The Guardian and Wards Act does not deal with 
cases of lunatics. DALIP SINGA v, Gran SINGH 

Lah. 716 
Headmanship, incidents of - Headman  system-— 

Nature of. 

Village headmanship is atenancy to which an 
office is attached or vice versa and in which not 
only the headman but the ratyats are also interest- 
ed. A headman may surrender his own interest 
but he cannot surrender the interest of his suc- 
cessors nor canhe terminate the tenancy and de- 
prive the raiyats of their customary right to have 
a headman. 

Per Macpherson, J.—Subject to the basic fact 
that the headmanship system is the indigenous 
system of village tenancy, the case of each village 
falls to be decided on its own facts, The ‘village 
headman’ as defined in the Chota Nagpur Tenancy 
Act and especially the aboriginal village headman 
suffers severely from the confusion caused by in- 
advertent (and sometimes the interested) extension 
of a name such as pradhan to nor-aboriginal or 
even mere non-agricultural holders of a leese with 
no permanent r'ght to renewal, and again by the 
similar extension in popular parlance of the name 
‘thikadar’ with its basie implication of temporary 
tenancy to persons who have a permanent right in 
their tenancy subject only to periodical re-assesg- 
ment which generally involves enhancement of 
rent, In accordance with custom that is to say 
the system, the village is entitled to have a 
pradhan, the preferential right in a vacancy ap- 
pertaining to the members of the village family. 

As to the headmanship itself, it is generally 
difficult or impossible to describe it in ordinary 
legal terms. Indeed, attempts in that regard to 
Chota Nagpur institutions have been attended 
with so much peril that the Legislature in despera- 
tion described the Mundari khuntkattidart tenancy 
as “neitner a tenure nor a holding’, But whether 
the headmanship is an office with a tenancy 
annexed or isa tenancy with an office conjcined 
or whatever itis, itis always exceedingly inex pe- 
dient to attempt to interpret it in terms of ideas 
alien to the environment, the only safe course being 
to get the facts clear and in close detail for an 
estate firs} and then for the particular village. 
JAGDISH OHANDRA Deo DHABAL DEB v. Ssankarram 
BHUMI Pat. 582 
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Hindu Law—Adoptlon—Bombay School—Husband 
dying before undivided brother—Widow adopting 
after inheritance has devolved on her from her 
mother-in-law who had succeeded as mother to adopt- 
ing widow's husband's brother—Adoption—Validity 


of. 

In a case where the parties are governed by the 
Bembay School of Hindu Law, when a widow 
adopts a son to her husband (who predeceased his 
undivided brother) after the inheritance devolved 
on her from her mother-in-law who had succeeded 
as mother to the adopting widow's husband's 
surviving brother, the adoption is valid so as to 
yest the property in the adopted son.. 

The power.of a collateral yotraja female, such as 
a brother's widow, to adopt, unless she is prohibited 
by her husband, is not fettered by the fact that the 
last male holder left a widow, since she debars only 
her mother-in-law from making any adoption. 
RAMCHANDRA V. YAMUNA Bat Nag. 571 F B 
L Death of widow leaving daughter 

and widowed daughter-in-law — Adoption by 

daughter-in-law—V alidity — Adoption, if divests 
ate vested in daughter. ; 

Where a Hindu governed by the Mitakshara School 
of Hindu Law in Bombay died leaving behind him 
his widow, a daughter and the widow of a pre- 
deceased son and the latter adopted ason after the 
death of her mother-in-law : ; 

Held, that the vesting of the property in the 
daughter on her mother's death did not extinguish 
the right of the daughter-in-law to adopt. a right 
which was coextensive with her duty to provide a 
4 for her husband; , 
"Held also that the effect ofa valid adoption 
being to give the’ adopted son the status of a 
natural son of his father for all purposes, the adopt- 
ed son was entitled to the estate to which his father 
was an heir and the adoption had the effect of divest- 
ing the estate from the daughter. UMABAI Buacwant 
RAJARAM v. NANT MABADEV JAKRADE | Bom. 133 
— Right of widow, whether dependent 

on her inheriting as Hindu female owner— 

Whether can adopt, even though property not 

ed in her. o 

The right of a Hindu widow to make an adoption is 
not dependent on her inheriting as a Hindu female 
owner to her husband's estate and she can exercise 
the power, so long as jt is not exhausted or ex- 
tinguished, even though the property was not 
vested in ber, DUNDOOBAI ANANDRAO DESHMUKH v, 
VITZALRAO ANANDRAO DESAMUKH Bom 780 

—-—— Widow enjoying property managed 
by others—Adoption 12 years after death of male 
holder—Validity—'Santan’, if includes adopted son, 

Where after ths death of the last male holder 
his widow is in possession of the properties and 
she is enjoying it even though it is managed by 
others whose names are entered in the Record of 
Rights, the adoption made by the widow twelve 
years after the death of the male holder, is valid 
and the adopted son is entitled to the estate. 











The word ‘santaii’ includes an adopted son. 
DUNDOOBAI ANANDRAO DESHMUKH 2. VITHALRAO 
ANANDRAO DESI. MUKA Bom. 780 


Allenation—Benefit of estate and Wa 
Sup Practice f 
= by father—Decree against father— 
Subsequent suit by minor songs to set aside the 
alienation—Decree against father, whether ope- 
rates as res judicata—Civil Procedure Code (Act V 
of 1908), s. 11. | P i 
In a suit by minor sons to set aside an aliena- 
tion by their father on tho ground that the aliena- 
tion is not binding on them, a decree obtained by 
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the alienes against the father would not operate as 
res judicata. Mutrsuranca OHETTI y. LAKS” MIPATHI 
Naipu Mad. 876 
Allenation— Hypothecation by father of 
joint ancestral property by way of security fon rent 
—When valed. 
. Under Hindu Law in case there is no anteced- 
ency in pcint of time and in fact, the hypotheca- 
tion of joint ancestrél property by way of security 
would not be valid without the existence of legal 
necessity or benefit to the estate. Baararpor STATE 
v. Sri Krisxan Das All, 642 FB 
Custom—Marriage—Vaishyas of Gorakhpur 
~-Abandonment of wife, if dissolues marriage tie. 
Among the Vaishyas of Gorakhpur abandon- 
ment or desertion of the wife by her husband 
dissolves the marriage tie and sets her free to 
contract another marriage, Gopr Kriszwa KasaupHan 
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v, JAGGO PC 993 
- Galnsof science. See Hindu Law—Joint 
family 713 


Inherltance—Widow—Succession to, when 
opens—Reversioner not inheriting due to existence 
of widow—Death of reversioner before widow-— 
Estate, if goes to heirs of original holder or of 
reversioner. 

Inheritance isnever in abeyanca and reversionary 
heirs have no vested interest inthe estate, because 
the husband's life is assumed to continue in the 
person of the widow, and, therefore, the succession 
opens atthe date of tne death of the widow, and 
also that onthe death of the widow the estate goes 
to the next heir ‘ofthe husband and not of the 
widow. This is the rule of the Hindu Law with 
regard to the nature of the estate inherited by a 
widow in the property of her husband, and it is 
undisputed that the determination of the next heir 


‘of the deceased husband of the widow takes place 


‘on the death of the widow; it is, therefore, 
obvious that there is no retrospective application 
of the Act ifthe widow dies after the Act comes 
into force even if the husband had died before 
that. There is no manner of doubt that where a 
person, who would immediately have inherited the 
estate of an intestate Hindu male, but has not 
done so owing tothe existence of a widow, dies 
before the widow, the estate goes to the next heirs 
of the male and not to the heirs of such person. 





Saakuntra Devi v. KAUSHALYA DEYI Lah. 718 
— Joint famlly. Ser Civil Procedure Code, 
1908, O. T, r. 3 879 








- Brothers throwing property in 
family fund to be managed by manager ~ Fund for 
support of family members- Future properties, 
similarly to be thrown in—Terms of deet bindiny 
heirs—Transfer and gifts not allowed- Manager 
allowed to buy property for family fund—No claim 
by brothers or heirs to bemade on ground that 
they were joint in mess—Manager, if trustee in 
legal sense Deposition offended ugainst perpetuity 
rule~ Deed, whether binding on persons, not 
ine to it-Character of Hindu joint family, 
af lost. 

The object of a deed was to establish a family fund 
for the maintenance of all the members of the family 
of the four brothers by throwing in self-acquired 
and ancestral properties belonging to them. It was 
also slated that to other properties which belonged 
er would belong in future to any of the brothers 
as his separate property, none of the other brothers 
or their heirs will be able to lay any claim on the 
ground that he or they was or were joint in mess. 
It was further declared that there were no debtg 
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due from them and so the object of establishing 
the family fund was not to defeat any debt. A 
significant sentence then followed “in consequence, we 
expect that any other person or we brothers or any 
one*of our family shall not at any time do any- 
thing contrary to the terms of the eed.” “If any 
surplus remains after defraying the said expenses 
(meaning family expenses whjch have tu be made 
cut of the income of the family fund), the same 
will be kept in depusit in the family fund in tne 
hands ot the manager and with that money the 
manager willbe competent to purchase any inimov- 
able property or Government promissory note or 
any profitable p2rmanent property and the same 
shall be purchased inthe name of the then manager 
of the family fund on mentioning him as such and 
the property thus purchased shall be included in 
the family fund property :” 

Held, (1) that no trust was intended in the sense 
that the brothers, by divesting themselves uf their 
ownership in the preperties created a legal title 
in the manager or anybody else, constituting him 
a trustee cither expressly or by implication. © What 
had been created was undoubtedly a trust in the 
sense that the properties which constituted the 
family fund had been declared to be available for 
the use of persons other than the owners thereof 
and in a prescribed menner. But then such trust 
not being a public charitable trust but only a 
plivate trust was amenable to the ule against 
perpetuities. And it is well settled that what can- 
not be dune directly cannot also be done indirectly 
by the mmterventicn ofa trust; 

(ii) that tho disposition of the corpus of the 
propertics that had been made by the deed offended 
the rule against perpetuities. ‘he creation of an 
interest in the surplus in the members of the 
family was the creation cf a future remote interest 
and the direction to purchase properties to be 
thrown into the fimily fund and to partake of the 
character of the properties originally constituting 
ib also offended against the rule; 

(iii) that sọ long asthe executants of the decd, 
who were the contracting parties, chose to remain 
bound by its terms, the deed remained in furce. 
But the deed was certainly inoperative as against 
persons who were not partics to it; 

(iv) that the manager who was to keep the 
corpus intact and spend the income in a particular 
way as laid down by them evuld not bo regarded 
as holding the properties in any way adversely to 
the individual sharers; : 

(v) that the joint family lost its character of a 
Hindu joint family as understood in Hindu Law, 
by reason*of the terms vt the deed itselt; andthe 
properties were in no sense alluwed to be blended 
ith any joint family properties but were firmed 
imto a joint stock, the creature of the contract 
between the parties, And when that contract 
ceased to be in force, the propertics regained 
their originul character even thugh in the mean- 
time they did nut have that character by reason 
«f the use they were put to under the con- 
AJIT KUMAR MITRA v. TARUBALA Dasi 

Cal. 965 
Joint family business—Assets—Business 
continued after partition by members as partners- 
shares un property not vaeriubdle—Shares tn business 
variable—Property, whether assets of business. 
Where a joint Hindu family ‘carries on certain 
dusiness which is continued by the members as 
vartnerseven alter a partition is effected, the fact 
hat it wasstipplated that their shares in the pro- 
° 
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porties -were not to be varied whereas their 
shares in the business were to ba varied, is a strong 
suggestion that the partners did rot regard the 
property as part of the assets of the partnership busi- 
ness, Laca MAN Das v. GULAB Devi All, 143 
—— Joint family business—Nature of—Per- 

sonal liability to liquilate debts of business—Presi- 

densy Towns Insolvency Act (ILE of 1909), s. 99— 

Joint Hindu family carrying on business— Whether 

a firm within meaning of s. 99—Members, if 

partners. 

None of the rights and obligations laid down in 
s., 12, Partnership Act, appertain to tha members of 
a Hindu joint family thit owns a family business 
and the members are not entitled to claim payment 
of an equal, or indcel until partition, any separate 
share of the prouts, Subject to the provision of the 
Partnership Act, “ a partner is the agent of the firm 
of the purpose of the business of the firm.’ That 
however, isnot the normal position of the memberg 





‘of a Hindu joint family who own and carry on a 


family business. So long as a member of the 


family which owns the business is a minor or takes 


no active part in the management or working of it 
his liability is limited to the extent of his interest 
ia the family property; butif hetakes an active 
part in carrying on the business after he has 
attained his majority, he makes himself personally 
liable for the obligations of the business contracted 
after he came ofage. The personal liability of the 
member of a Hindu joint family who takes an 
active partin the family business is not based upon 
estoppel by holding out, but upon the ductrine that 
by his conduct he has bezome a “partner” in a 
“firm”, The rights and obligations of the members 
of a Hindu jomt family are ditermined by the 
personal law to which they are subject. By their 
personal law, as well as by tho universal custom 
of Hindus, it is the duty of tha other members of 
the family, whether they are adults or minors, to 
assist the karta in managing the estate and busi- 
ness (if any,) belonging tothe family; and no one 
ought to be misled merely because a member of 
the family performs his duty tothe family, into 
thinking that he hus held himself out asa princi- 
pal liable for any debts contracted fər the purposes 
of the business, 

Consequently, a Hindu joint family carrying on 
a family business as such is nvt a “firm ” within 
the meaning of that term «s used in s. 99, Presi- 
dency Towns Insolvency Act, and the members of 
the family are nut “partners” of such a 
“fim.” VR 0, T. Y. R. O. IDANBARAM CU: ETTYAR v. 
C.A. P. C. Aluraya C, ETYYAR Rang. 184 
—— — Joint famlly—Deeree against junior member 

—Decree sought to be executed ayainst family 

pioperty—Burden is on decree-holder to show that 

juagment-debtor was sued in a representative 
capacity. 

Where in an actiun against a membar of a joint 
Hindu family a decree was obtained against him 
personally and upon the decree being sought tu be 
executed against the family property, the 
judgment-deb.or being a juni.r member, the other 
members raised an vbjection that the dceree wag 
not binding on them as the julgment-debtor was 
not sucd in a repres-niative capacity and there 
was no evidence to show that the judgment-debtor 
was sucd in a represcntutive capacity : 

Held, that the burden of proof was cn the decree- 
holder to establish that the judgment-debtor was 
sued ina representative capacity as a managing 
member of the family. This burden not being 
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discharged, the decree was not binding on other 
members, Mrrau PANDEY v, Suras Kumar LAL 
. Pa, 870 
Joint family firm—Di-sruption of family— 
Effect on manager's power to contract debts. SEB 
Contract Act, 1872, s, 245 371 
Members living together and acquiring 
property by joint exertion — Presumption—Co- 
parceners— Managing member neglecting to take 
steps to preserve property which is being lost 
to family—Right of other co-parceners to recover 
property for family—Suit for declaration by them 
—Maintainability of. ` 
“When members of a joint family live together 
and acquire properties together by their joint ex- 
ertions, in the absence of an indication to the 
contrary, such property would be joint family pro- 
perty wherein the male issue would acquire a right 
by birth. 
In execution of a decree against A the plaint 








house of which S had become the sole owner, was. 


attached, S being absent from India. His wife and 


minor sons, the plaintifis preferred a claim 
under O. XXI, r. 58, Civil Procedure Code, 
This claim having been disallowed they filed 


a suit for a declaration that the 
was not liable to be attached in the execu- 
tion of the decree, It was urged that the claim of 
the minor plaintiffs must be confined to their two- 
thirds share as S did not choose to prefer a claim 
and was precluded from agitating any right to the 
property by way of a separate suit and, therefore, 
his share must be deemed to have passed to the 
purchaser: 4 
‘Held, that the execution was against A and the 
property was attached as his property, what did 
and could pass at the execution sale was the 
Tight, title and interest of A and thet the fact 
that S might be precluded from asserting any 
claim by virtue of s. 47, Civil Procedure Code, 
did not extinguish his right therein and would not 
convey his interest to the purchaser. The other 
members of the family were not affected by the 
bar of s, 47, Civil Procedure Code. Ifthe managing 
member was disabled by reason of his absence from 
India or fails and neglects to take steps to 
preserve the property which is being lost to the 
family, it is competent to the other members to 
do so and so long as the rights of S are not put 
an end to by way of execution or otherwise, there 
is nothing to preclude the claim being made by 
the other members on behalf of the joint family 
and to recover the property for the family. The 
süit was properly laid for a declaration that the 
plaint house is not liable to be attached in execu- 
Lion of the decree. AMIRDHAM v, VALLIAMMAI 
: i Mad. 668 
. ~———— property Throwing into common 
stock—Owner treating separate property as joint 
family property under error of law—Nature of 
such property. i ‘ 
“To establish that separate - property has lost its 
character by being thrown into the common stock 
the person who alleges that the property is joint 
family property must show that the owner has 
voluntarily thrown the property into the joint stock 
with the intention of abandoning all separate claim 
on it. Nata PILLAI v, DAIVANAI AMMAL Mad. 23 
e Son's ag Py A 
ate of father—Earnings of son, if partible 
ja KL er sons, tf entitled to take his 
“property by survivorship—Gains of science. : 
nder Hindu Law if the oxpenses of the gon's 
Aa we! at 
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education had been borne by the separate estate of 
his father over which he had an absolute power of 
disposition, it will not be a detriment to the joint 
estate in the proper sense of the expression and the 
foundation fora claim of partibility in respect of 
the earnings @ a son so educated will fail. By 
reason of his having been educated at the expense 
of the father, his earnings must not necessarily be 
regarded as jointfamily property and the property 
must not be regarded as joint family property 
passing to his brothers by survivorship. RANGAG.'ARI 
V. NARAYANA AYYAR Mad, 713 

Maintenance— Amount of maintenance— 

Determination of —Constierations. . 

Noexact rulecan be laid down asto the amount 
claimable for maintenanve. Every case has to be judged 
on itsown facts. In determining the amount, how- 
ever, the Court usuaily takes into consideration the 
reasonable wents ofthe plaintiif, her position in life, 
her husband's means and income, as well as the mode 
of the former life of herself and her husband. She can 
claim maintenance even when she has property of 
her own, though that fact isalso to be taken into 
account in determining the quantum. Bar Apprpar 
v. Kuinsi Cooversr Bom. 188 
— Decree for, by widow—Liability of 

reversioners, Ser Transfer of Property Act, 1882, 

s. 82 304 
———_——~-—- Income from service inam lands, 

whether can be taken into account in fixing rate 

of maintenance. Sen Madras Hereditary Village 

Officers Act, 1895, ss, 10, 12 292 
Right of wife—Nature of. 

Where the wife claims separate maintenance the 
burden lies upon her to show the special circum- 
stances which entitle her toa separate maintenance, 
Under the Hindu Law the right of a wife to main- 
tenance isa matter of personal obligation on the hus- 
band. It rests on the relations arising from the mar- 
riage, and is not dependent on or qualified by 
a reference tothe possession of any property by the 
husband. The first duty of a Hindu wife, however, 
is to submit to her husband's authority and stay 
under his roof, and not to quit his house without 
any adequate excuse or justifying cause. If, how- 
ever, the husband by reason of his misconduct, or 
cruelty inthe sense in which that term is used by 
the English Matrimonial Courts, or by his refusal to 
maintain her, or for any other justifying cause, 
makes it compulsory or necessary for her to live 
apart from him, he must be deemed to have deserted 
her, and she will be entitted to separate mainten- 
ance and residence, Bar Appipirv. K rusi Cooverst 

Bom, 188 
————Marrlage—Divorce, if recognized—eSeparate 
maintenance, when allowable. 

The Hindu Law does not recognize divorce, and a 
claim for separate maintenance is, apart from s. 488, 
Oriminal Procedure Code, the most effective remady 
which the Hindu wife has against the husband's in- 
justice, or cruelty, or neglect, Bar Apprpar Vv. Karat 
CoovERJI Bom. 188 
daka Essentials of marriage—Agreement 
to remain in a porticular place—Whether offends 

against marriage—Ante-nuptial agreement followed 

by marriage — Validity. 

There are two ceremonies essential to the validity 
of a Hindu marriage, viz.,the invocation before the 
consecrated fire, and the saptapadi or t'12 taking of 
seven steps by the bridegroom and bride jviatly 
before the consecrated fire. The marriage becomes 
perfect and irrevocable only when the seventh stop is 
completed, or it then creates a religious tie whioh 
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nes .tied cinnot be untied. When once eale- 

«rated, the marriage cannot be dissolved, even if 

t has been irregularly performed. When it is 

wroved that a marriage was performed in fact, 

here is a presumption of thera being a marriage 

n law. There iselso tha presumption éhat if some 

of the ceremonies usualy observed on such occasions 
mave been performed, they have been duly com- 
wleted. k : 

An  agresment to remain in a particular 
place after marriage is not an agreement which 
«ffends against the marital rights of husband and 
wife, nor isit against public policy, unless it was an 
agreement tə live for all time or permanently in that 

lace, in which case it would impose a restriction on 

he rights of the husband which if enforced might 
apraotically lead tothe separation of husband and 
wife. 

The agreement to give ornaments is a separate 
agreement altogether, though made at the same time, 
an ante-nuptial agreement followed by a marriage ig 
valid and good. Bat APPIBAI v. Karst Cooverst 

Bom. 188 
Marrlage— Marriage between persons belong- 
ing to two different divisions of same caste— 

. Validity of. 

There is no rule of Hindu Law which would 
prevent a marriage between persons belonging to 
two different divisions of the same caste The 
shastras dealing with the Hindu Law of marriage 
do not contain any injunction forbidding marriages 
between persons belonging to different divisions of 
the same Varna; and neither any decided cise nor 
any genral principle can be invoked which would 
warrant such a prohibition. The fact that marri- 
ages between members of different sub-castes of 
the same caste do not ordinarily take place dyes 
not imply that such a marriage is interdicted and 
would, if performed, be declared to be invalid, 
There exists a disinclination to marry outside tho 
sub-caste, inspired probably by a social prejudice; 
Sut it cannot bs seriously maintained that there 
is any custom which has acquired the force of 
law. Gorr Krissna KASAUDZAN v. Jacao PC993 
—Sagai, nature of—Whether a: valid 

ceremony in case of re-marriage. 

Sagai is an informal ceremony of marriage and 
is recognised as a valid ceremony in the case of a 
re-marriage. Gort Krisana Kasatupaan v. Jaaco 
G << P C993 
«——-— Religious Endowments— Devolution— 

Fundamental change in devolution of office 

inconsistent with terms of original foundation— 

Validity of. 
* Afunfamental change in the devolution of the 
office of shebait, which is inconsistent with the terms 
of the original foundation, cannot be valid, Even 
the founder cannot alter the line of succession 
unless he has reserved that right to himself. GURUPADA 
HALDAR v. MANMOHAN MUKERJEE Cal. 685 
-m Head of mathand manager of 

temple— Alienation by, distinction, if exists— 

Adverse possession—When commences Principles 
t in Vidya Varuthi’s case held applicable to 

alienation by manager of temple—Limitation Act 

(IX of 1908), Seh. I, Art. 144. 

The distinction between the head of a math and 
the manager’of a temple, though valid as regards 
their personal interest in or accountability for the 
debutter income, it cannot be said that a perma- 
nent lease granted by the manager of a temple is 











altogether bad and adverse possession runs from - 


. the date of the lease. No difference can be re- 
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cognised in the consequences which flow from a 
permanent lease or complete alienation of the de> 
butter property in the case of a math or temple or 
family idol. 

The principles laid down in Vidya Varuthi's casé 
(8T A 318) are no} inapplicable to the cas? of an 
alienation by the manager of a temple, in so far 
as Art, 144, Limitation Act, is concernad. 

Where the dharmakarta of a temple granted a 
perpetual lease of temple lands and ths lessees 
alienated portions of the land for building purposes 
and buildings were erected in contravention of the 
lease but with the knowledge of. the dharmokarta 
who raised no objection and received the rent: 

« Held, that the conclusion was that he accepted 
it as payable in respect of a permanent right 
which it wag no longer in the power of his temple 
to repudiate and that where the adversa possession 
of the lessees extend over twelve years, the claim 
to eject the sub-lessees was barred under Art. 144, 
Limitation Act SRrRIMATH Darvast Kaamani PONNAM- 
BALA DESIKAR V. PERIYANAN ChBTTI P G 465 

Religious Endowments— Permanent leage 
` by manager of temple—Alienation, how can be 

justified. 

A permanent lease or absoluta alienation of de- 
butter property is beyond ordinary powers of 
management whether in the case of the head ofa 
math, the shebait of a family idol or the dharma- 
karta of a temple: such alienations can ba justified 
only by proof of necessity for the preservation of 
the endowment or institution; the extent of a mana- 
ger's authority may depend on the extent of his 
personal interest; but when once he has excseded 
his authority, the absence of personal interest seams 
hardly tə determine that his act should be held 
void altogether, In all classes of religious institu- 
tions the objection to alienation beyond the lifetime 
or tenure of office of the manager is equally clear: 
the offence lies entirely in the unnecessarily great 
interest which has been parted with. To treat the 
act of the dharmakarta as completely void ab initio 
would be to go beyond what is required to correct 
his failure to keep within acts of proper manage- 
Srimata DAIVASIK -AMANI PONNAMBALA DESIKAR 
v, PERIYANAN CAETTI PC465 
oe Succession—Fatlure of shebaits— 

Question of appointment, if reverts to founder's 

family—Conditions. 

Inthecase ofa Hindu religious endowment on 
failure of shebaits, the question of appointment will 
revert to the family of the founder. But the devolu- 
tion in the ordinary line must not be inconsistent or 
opposed to the purpose which the founder had in 
view in establishing the worship. GURUPADA HALDAR 
v. ManmMoaan MuKERJER Cal. 685 
—— Suit by de facto shebait to recover 

possession of idols property—Maintainability— 

Suit filed to get rid of compromise by father who 

was shebait—Locus standi of son to maintain suit. 

It is possible for a de facto shebatt or even a 
stranger to bring a suit to recover possession of the 
idul's property. But where two parties to a lawful 
compromise who were validily appointed shebaits 
in order to get rid of the compromise by resort to 
a subterfuge, set up their sons in their place so that 
the ccmpromise may be got ridof,it is open to the 
defendant to raise the question whetn rthe plaintiffs 
bave any locus standi to bring the suit, GURUPADA 
HALDAR v. MANMOHAN MUKERJEE Cal. 685 

Religious Institution — Sanyasi—Nangas 

— Sanyasi becoming nangu, if can revert to original 

position of ordinary sanyasl — Eligibility on 
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reversion for appointment as mahantof non-nanga 
sanyasi institution. x 
Tha nangas are dashnami sanyasis who are sup- 
posedto have attained a higher degree of freedom 
from passion and prejudice prevailing in the world, 
and forthis reason they appearin state of stark 
nudity as indicating that their “bodies have become 
like statues” and areno longer susceptible to natural 
` excitement, and that their minds remain engrossed 
in divine meditation. A sanyast, who has become a 
nanga is, however, not bound to remain so for ever. 
If after a time he does not wish to continue under the 
stricter discipline of the mangas, or undergo the 
severer austerities required of him as such, he may 
revert to his original position as an ordinary sanyast, 
and on such reversion, he becomes eligible for ap- 
pointment as the mahant of a non-nanga sanyast in- 
stitution. DIGAMBAR Darr Gir v. BHAIRON Gir 
Lah. 27 
Hindu Law of Inheritance (Amendment) Act 
(ILof 1929) —Applicability — Death of Hindu 
male intestate before Act—Estate vesting in life 
estate holder alive on February 21, 1929~—Act, if 
applies 
The Hindu Law of Inheritance (Amendment) Act, 
1929, applies to the case of a person who had died 
before it came into force, if his widow, who had 
inherited his estate, was alive at the time. Thus 
the Act applies to the estates of those, Hindu males 
who have died intestate before the Act came into 
force if their estate vested ina life estate holder 
who was alive on February 21, 1929, S :AKUNTLA 
Devi v. KAUSHALYA DEVI Lah. 718 


‘Dying intestate’ to Act— 

Significance of. 

The words “ dying intestate” in the Preamble of 
the Hindu Law of Inheritance (Amendment) Act, 
has no references and was not intended to have any 
reference, tohe time of the death of the Hindu 
male; it isa mere description of the status of the 
deceased, It is used to signify that the law is 
intended to be modified in respect of the estates 
only of those Hindu males who ` have died or may 
dic intestate. The intention ofthe Legislature is 
to prevent the application of the Act to cases of 
testamentary succession, t. e, to property “not dis- 
posed of by will.” The preamble, therefore, does 
not lead to the conclusion that the Act is intended 
to govern the cases of inheritance to property of 
only thoge males who had already died when it 
came into force. SuakuntLa Devi v. KAUSHALYA DEVI 


Lah. 718 
Husband and wlfe-—Desertion, meaning of— 
. Intention should be clear. 

There is no judicial definition of desertion that 
can be applied to meet the facts of every case, for the 
facts whica constitute desertion vary with the cir- 
cumstances and the mode of life of the married per- 
sons. There must, however, be clear evidence of the 

| intention on the part of one of the spouses to break off 
matrimonial relations with the other, for desertion 
is in its essence the abandonment of the one by the 
other with the intention of forsaking him or her. 
It is the party who intends to bring the co-habitation 
to an end and whose conduct in reality causes its 
termination that commits the act of desertion, 
Bat Apprpal vy. K.HIMJI Cooversy Bom. 188 


Identification—Use of Policemen at parade, if 
proper. j 7 
There is no objection to the use of Policemen 
for identification parade, if proper ‘precautions 
are adopted. INDAR Pat v, EMPEROR Lah, 969 





in Preamble 


INDIAN OASES : 


936 


Impartible estate— Estate exifting as. such from 
before advent of British rulee—Setilement or re- 
grant by British Governinent— Presumption of 
continuance of impartibility. 
lf an impartible estate existed as such from 

before tle advent of British rule, any settlement 

or re-grant thereof by the British Government 
must, in the absence of evidence to the contrary, 
and unless inconsistent with the express terms of 
the new settlement, be presumed to continue the 
estate with its prewious incidents of impartibility 
and succession by special custom. RATANSINGH 

Oapatri V, JAIRAMBINGA CaHATRI Nag. 577 

Held, that Mahagaon Zamindari continues an 
impartible estate. 

Held, that the family custom of impartibility ia 
the Mahagaon Zamindari in the Bhandara District 
was not abrogated either by express agreement or 
by a course of conduct inconsistent with it, RATAN- 
SINGH CHHATRI V. JAIRAMSINGH CHATRI Nag, 577 


Inam—Karnam service — Enfranchisement, effect 


of. 

When karnam service inam lands have heen 
enfranchised the lands form the separate property: 
cf the person in whose name they have been en- 
franchised and are not subject to any claim to parti- 
tion by other members of the family. 

By merely being dealt with as joint family pro- 
perty under a wrong impression, such property does 
not necessarily lose its character of separate pro- 
party. Natwa PILLAT v. DAIVANAI AMMAL Mad. 23 


—— Service inam — Suit’ for declaration that 
Government is not entitled to enfranchise inams— 
Burden of proof. 

In a suit by the zemindar for a declaration that the 
Government is not entitled to enfranchise certain 
service inams in certain villages on the’ground that 
they are included in the assets of the zemindart and 
not excluded from them at the time of the Permanent 
Settlement and that the right of resumption is in the 
zemindar and not in the Government, it is for the 
zemindar to show that the suit lands were included 
within the zemindari in spite of the fact that they are» 
within the geographical limits of the zemindart. 
There is no prima facie presumption that the lands 
being within the ambit of the zemindart areincluded 
in the assets of the zemindari PARTHASARATHI APPA 
Rao v. SEORETARY OF STATE ` Mad. 661 


Suit for declaration that enfranchisement 
is not valid—Limitation for suit—Cause of action, 
if arises when plaintiff is first injuriously affected 
by enfranchisement — Limitation Act IX of 
1908), Sch. I, Art. 120, i 
In a suit by a zemindar against Government for a 

declaration tnat an enfranchisement bythe Govern~. 
ment is not valid and binding on the zemindar, the 
period to be applied is not 12 years, and in general 
Art. 120, Limitation Act, will apply to such suits, 
Even if quit-rent is collected bythe Government 
from the imamdars directly or indirectly through the 
gemindar, giving 10 per cent. to the zemindar as 
commission and in the meanwhile the inamdars 
continued to render service to the zemindar, this does 
not necessarily compel the zemindar tosue though, 
if he likes he may sue, i. e., it does not give rise toa 
compulsory cause of action for a declaratory suit 
though it may afford an optional cause of action for. 
a declaratory suit. A compulsory cause of action 
arises when for the first time he is injuriously affected 
by the enfranchisement. Once such a compulsory 
cause of action arises, a suit brought more than six 
years from that date would be barred. PARTAASARATal 
Appa Rao y, SEORETARY of STATE 





Mad, 661 


Vol. 162] 


s 
Income tax—Purpose of Income Tax Acts—Income- 
tax and poor rate—Difference between, 

The purpose of the Income Tax Acts is to taxa 
person’s total income from all sourcas ; the method 
of assessing income derived by ownership or oc- 
cupation of hereditaments is somewhat arbitrarily 
based on annual value and not on actual income, 
but that does not alter the essential*characteristic 
of income-tax that it is a tax on income generally. 
On the other hand, the poor pate is levied in res- 
pect of the occupation of hereditaments, irrespec- 
tive of a person's income generally, and irrespective 
of whether the ratepayer isin fact deriving pro- 
fits or gains from such occupation. A dwelling 
house isa burden, nota source of profit for the 
occupier who pays rent forit. He is rated on the 
value of the burden, while he remains unrated in 
respect of his whole profits, be they from business 
or from investments. This marks the essential 
difference in character between income-tax and 
rates. Inthe matter of A Rererence UNDER s. 51, 
GoverNMENT OF IRELAND ACT PC473 
Income Tax Act (XI of 1922), $. 6. Sze Income 

Tax Act, 1922, s. 24 (1) 1 

s. 13 proviso— Method of accounting not 
normal but used regularly by assessee—If profits 
can be deduced from such method —S. 13 (Proviso) 

. does not apply. 

Where a method of accounting, though perhaps 
not a normal one, has been regularly employed by 
the assessee from which the profit of the business 
ean properly be and has been deduced, proviso to 
s. 13, Income Tax Act does not apply. COMMISSIONER 
oF Income Tax, Binar & Orissa v. DHAKESHWAR 
Prasap NARAIN SINGH OF AMAWAN Pat.995 
s. 23 (3)— Proceedings under s. 23 (3)— 

Enquiries by Income-tax Officer without notice to 
assessee—Legality—Enquiries by Assistant Com- 
missioner on appeal behind back of assessee 
whether authorised—Failure of assessee to produce 
satisfactory evidence—Income-tax Officer whether 
can fall back upon income of previous year. 

The inquiries made by the Income-tax Officer from 
the people of the district, after proceedings under s. 23 
(3) Income Tax Act had started, of which no notice 
had been given to the assessee are illegal and not au- 
thorized by sub-s. (3). Similarly the inquiries made 
by the Assistant Commissioner during the hearing 
of the appeal behind the back of the assessee are 
not justified by the provisions of sub-s. (3) and tne 
result of such private inquiries should not be made 
the basis of any assessment. 

There is no objection in the Income-tax Officer or 
the Assistant Commissioner acting upon the assess- 
ment for the previous year if no better evidence is 
forthcoming. An Income-tax Officer and for the 
matter of that, an Assistant Commissioner is not 
bound to accept either the correctness of the return 
or the genuineness and completeness of the account 
books produced before him or the truth of the 
evidence produced by the assessee. If he has ground 
for believing that such evidence is untrustworthy, 
he can certainly reject it. Having rejected such 
evidence it is open to him to pursue the inquiry 
further and take more evidence which he considers 
necessary; but he is not bound to do so. In the 
absence of any better evidence he is certainly 
entitled to fall back on the assessment of income 
made during the previous year even though that 
assessment might have been the best judgment- 
estimate. The fact that during the previous year 
the income was assessed on a certain figure is cer- 
tainly some evidence on which he can proceed, 
even independently of any presumption of continuity. 
Tf the assesgeo fails to produce satishactory evi- 

6 
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he fails to displace the previous year's 
ones which is ga | sama pore 

i . . COMMISSIONER, INCOM AX, 
him. GOPINATA NAIK v 3 hee 
ss, 24 (1), 6—Partnership business —Loss ~ 

Right of partner to set off his share of loss against 

profits in individual trade—Ex-partner's share of 

loss borne by assessee- Whether can be set off 
er s. 24. f 

E in an unregistered firm which has made 
a loss in the year of account is entitled to set off his 
share of the loss against the profits and gains made 
by him in his individual trade and otherwise. 

Whether a firm is registered or not, partnership 
does not obstruct or defeat the right of a partner 
to an adjustment on account of his share of loss in 
the firm, whether the set off be against other profits 
under the same head of income within the meaning 
of s.6 of the Act or under a different head 
which case only need recourse be bad to s, 24 (1)]. 

The ex-partner’s share of the loss in the trade 
which the assessee had to bear by reason of the 
ex-partner being unable to meet his share of loss 
in the partnership business, cannot be set off against 
the assessee’s other income profits or gains asa 
loss of profits or gains within the meaning ot s. 24 of 
the Act. ARUNACHALAM QHETTIAR V. GoMANES TONE KOE 

N x, MADRAS 
in NG aia anuar s. 25-A, whether 

e in metes and bounds. 

i a Income Tax Act, does not demand 
a partition by metes and bounds, COMMISSIONER OF 
Txcome Tax CENTRAL PROVINCES & UNITED Reker 

Ni ABIRCHAND i 
A ane 59, 25-A—Rules framed by Board of 

Inland Revenue under s. 59—R. 6—Registration 

of firm—Renewal of certificate—Income-tax Officer, 

ound to renew. 

PAET r. 6 ofthe Rules framed by the 
Board of Inland Revenue, in exercis> of the powers 
conferred by s. 59 of the Income Tax Act, 1922, 
the Income-tax Officer 1s bound to renew the csr- 
tificate from year to yearon an application made to 
him in that behalf accompanied by a certificate 
signed by one of the partners of the firm that the 
constitution of the firm as specified in the 
instrument of partnership remained unaltered, 
Ths Income-tax Officer his no pwer to deca 
line to renew the certifie ite of registration unless 
the firm altered Hes constitution since the grant of 

revi certificate. 
eS te conceded that the Incomətax OMceer 
is ordinarily not bound by the correctness of any 
previous orders passed by him but that power is 
expressly withdrawn by sub-s. 3 of 8 25-4, and 
r. Gofthe aforesaid Rules makes it imperative on 
him to renew the certificats exc3pt when it is 
proved that the constitution of the firm has altered 
since the grant of the last certificate. Commis 
sioner oF Ixcoms Tax, (JENTRAL Provinces & UNITED 
Provinces v. BANSILAL ABIRCAAND Nag. 554 
3, 66 (2)—Questton whether computation of 

profits under proviso to s. 13, can be on accruzd 

i A e of Law. 

a ak the High Court is to decide not 
the question seb out in the application under 
s. 66 (3), but questions of law raised by the «ase 
stated. The question whether under the proviso to 
s. 13 the computation of profit can legally be cn the 
basis of the accrued interest (with or without 
modification) ‘is not onè of law. COWJISSIONER Or 
Income Tax, BIHAR & URISSA v. DaaxesuwarR PRASAD 
NARAIN SINGH OF AMAWAN Pat.995 
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> s, 66 (2)—Scope of s. 66 (9). 
Section 66 (2), Income Tax Act, is indiffsrently 
framed. COMMISSIONER or Income Tax, BIHAR & ORISSA 
v. DHAKESEWAR PRASAD Narain SINGH or AMAWAN 
Pat.995 
—— § 66 (3)—Reference under s. 66 (3)— 
Direction by High Court for enquiry as to what 
inguiries were made behind assessee's back— 
Subsequent explanation by Assistant Commissioner 
—High Court whether can take that into account. 
Where the High Court, in a reference to it 
under s. 66 (3), Income Tax Act, directs an inquiry 
to be made as to whether any, and if so, what 
inquiries were made by the Assistant Commissioner 
behind the assessse’s back. it would be inappro- 
priate on the part of the High Court to take into 
account an explanation detailing the reasons on 
which he proceeded in order to make the assess- 
ment, furnished subsequently by the Assistant 
Commissioner in response to the directions of the 
High Court. The propriety or otherwise of the 
order of assessment made by the Assistant Qom- 
missioner must depend on the order as it stands 
irrespective of additional reasons that have been 
given by him subsequently, Gopinata NAIK v Com- 
MISSIONER oF Income Tax, U.P All,103 
InJunetion—Power to grant compensation instead 
of injunction—Scope of the rule—Order enabling 
trespasser to compulsorily acquire stranger's land 
on paying compensation, legality of. h 
When the issue of a mandatory injunction would 
involve the removal of a completed structure which 
entails no inconvenience and only a slight invasion 
of the plaintiff's right not committed wantonly or after 
protest, pecuniary compensation is the more appro- 
priate remedy. $ 
This rule does not, however, empower the Courts 
fo enable a party who has made an encroachment, 
to effect a compulsory ‘acquisition of a considerable 
strip of land under the guise of monetary compen- 
sation in lieu of an injunction. Nipamarri JALADURGA 
PRASADARAYUDU v. Lapooram Sowcar Mad. 288 
Insolvency—Act of insolvency—Deed of assignment 
to creditors—Estoppel, if operates against creditor 
party to deed. i 
A creditor who is 9 party to, or privy to, a 
deed of assignment to creditors cannot rely upon 
the execution of that deed asan act of bankruptcy, 
although he may rely onan independent act of 
bankruptcy. ` 
Creditors, who after hearing a statement of in- 
ability to pay debts do not press their bankruptcy 
rights but accept a portion of their just dues and 
do not interfere with the carrying cn of the debtor's 
business, are not in the same position as creditors 
who by a written document, which is at best a 
technical Fraud, deliberately plan to administer the 
debtor's estate not in bankruptcy but by a special 
private arrangement all the assets being put into 
a pool. The former are not estopped from relying 
on the act of insolvency of the debtor. Hapow or 
Huson Top & Oo, v. K. V. AL Ru ALAGOPPA 





CHETTIAR 

: Mad. 722 

———— Act of insolvency — Sufficient assets left 
after transfer of part of assets~Transfer, if 
amounts to act of insolvency. 

Where a transfer cf part of the assets to satisfy the 
debt willstill leave sufficient assets in the hands of 
tne debtor toenable him to meet his cther engage- 
ments, or, ifa trade, to carry on his business as 
before, the transfer canrot constitute an act of in- 
solvency, as it cannot be said of the’ transfer that 
itwas made with intent 
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to defeat or delay credi- 
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e 
tors. P.M. Cuerryar Frey 2, A., K. A. C. T.A. L. 
Cazrryar WIRM Rang. 415 
Declaration as insolvent of judgment-debtor 
during sale proceedings—- Insolvent, if has locus 
standi to appeal from order confirming sale—Civil 

Prozedure Cgde (Act V of 1908), O. XXI, r. 90. 

Where a person has been declared insolvent 
during execution proceedings, he has no locus standi 
to appeal from an erder confirming a sale. The 
principle applies to a sale, under O. XXI, r. 90, 
Civil Procedure Code. Muni Lar v. Bart Doas 
BANK, Lo, HOSHIARPUR Lah, 299 

Essentials to be proved by petitioner—Prima 
facie case established by petitioner—Creditor's 
failure to rebut—Petition should be granted. 

Where the debtor has himself gone into the 
witness-box and sworn that he has no assets and 
that his liabilities are as given in his petition 
and produced witnesses to prove that he is unable 
to pay his debts which amount to more than 
Rs. 500, legally speaking, this is enough to establish 
his case and it isfor the creditors to prove that 
he had property frem which he could pay off his 
liabilities, When the creditors fail to rebut the’ 
prima facie, case proved by him, his petition must 
be accepted and not dismissed on mere suspicion 
which has no satisfactory basis. HarsaSinea v., FIRM 
Tuaxkar Das Kanpu MAL |, Pesh. 278 
Fraudulent preference ~ Dominant motive 

of debtor should be  considered—Motive to save 

himself from exposure or to enable himself to carry 
on business—Transfer, if amounts to fraudulent 
preference. 

Where the question is whether a transfer made 
by the debtor is made with a view to give fraudulent 
preferences to the transferee over other creditors, 
what has to be seen is what the dominant motive of 
the debtor is in making the transfer or payment in 
question. Ifhis dominant motive is either to save 
himself from exposure or criminal prosecution or 
to secure some particular advantage for himself, such 
as to enable himself to carry onhis business, the 
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transfer or payment cannot be said to amount to a° 


fraudulent preference, P, M. Osrrtyar FIRM v. 

A K. A. C T.A. L. CEETITYAR FIRM Rang. 115 

——-—— Sole proprietor of firm selling business to 
another firm bona fide—Notice to creditor if 
required. 

Where the sole proprietor 0f a firm sells his 
business bona fide to another frm, hs becomes 
a creditor of the other firm, No general or special 
notice is required to the other creditors who 
were creditors before the sale, Mr, SARAB KRISJAN, 
Bar.-at-Law v, Fira Saapt Ram-Bapri Das Lah, 618 
Insurance—<Agent, Ser Principal and agent 525 

Fire—Claim on policy—Held, issue on merits 
abandoned in lower Court could not be raised. 

In an action on certain fire insurance policies 
the plaintiffs, ths insured and his assignee, failed 
to prove the alleged loss by fire and their claim was 
found to be grossly exaggerated and thus fraudul- 
ent. This resulted in forfeiture of all benefits under 
the policies : i 

Held, that the assignee could not be allowed, in 
appeal tothe Privy Council, to raise questions on 
the merits so far as regards even proved losses and 
damage caused by fire, when these points -were 
abandoned or not raised in the lower Courts. CENTRAL 
BANK or INDIA, Lrp, v. GUARDIAN Assurance Co., LtD. 

i PC 539 





fraudulent claim—Lffect—Joint insurance—Fraud 
of one, whether affects the others. . 


Fire insurance — Grossly exaggerated and 


. 
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In the case of a joint insurance the fraudulent 
claim of one of the persons assured would equally 
affect the other persons though the insurable interests 
of the assured were different. 

Where A and B jointly insured certain premises 
against loss by fire with the defendant company and 
A made a claim for a sum of Rs. 400,000, and it 
was found that except for a sum of Rs. 45,000 which 
was admitted by the insurange company the claim 
was grossly exaggerated and was fraudulent: . 

Held, that the plaintiff's claim failed entirely. 
GUARDIAN ASSURANCE Company, LIMITED v., RUSTOMJI 


& COMPANY Lah. 443 
~—~——— Insurance and mutual benefit fund— 
Distinction. See Mutual benefit fund 889 
Policy — Interpretation — ‘Rules and 


regulations for the time being in force’, meaning 

of —Clause as to suicide—Subsequent amendment 

— Held, new rule applied. 

The established rule of interpretation of policies 
of assurance is that if the terms of a policy are 
couched in ambiguous language that interpretation 
should be favoured which is beneficial to the 
assured, .The underlying principle is that the 
‘terms ofthe policy, being the language of the 
company, must be interpreted against it. 

Where a policy of insurance contains a clause to 
the effect that itis granted subject to ‘the rules 
and regulations for the time being in force’, the 
words ‘for the time being in force’ mean the rules 
and regulations in force atthe time of the maturity 
of the policy, that isto say, thatthe rules as con- 
tained in the Prospectus and Table of Rates in force 
on the date of the maturity. ‘ 

At the time when the policy was issued the con- 
dition in the policy as to suicide was that on the 
assured committing suicide his heirs or assignees 
would not be entitled to receive anything more 
than the premia paid, Subsequently this rule was 
amended andthe new rule provided that if the as- 
sured committed suicide within two years of ths 
issus of the policy the sum payable by the Company 
would be the amount of the premia paid by him but 
if however suicide was committed after two years of 
the date of the policy, there would be no forfeiture. 
This provision was in forcs atthe time of the sui- 
cide of the assured : ` 

Held, that the new rule applied and the assured's 
heirs were entitled to claim the full amount covered 
by the policy. Oo-OPgRAaTIvE Assurayon Co., LTD. v. 
SAHDEY 4 Lah. 150 
Interest—Discretion of Court to grant interest— 

Civil Procedure Code (Act V of 1908), s. 34— 

Contract Act (IX of 1872), s. 73—Compound 

interest—People kept out of their money for long 

period—Compound interest, if awardable, 

Qourts are entitled to give interest in their 
cretion, This can be given under s. 34, 
Procedure Code, and -also under s. 
Act. 

When people are’ kept out of their money over a 
long period of yearsthe damage which tney suffer 
from the failure to get that money is a constantly in- 
creasing one and increases at an increasing rate; 
so justice demands that compound interest should be 
allowed. 

Held, that from the date of the filing of the suit to 
the date of the final decree the plaintifs are en- 
titled to compound interest on the amount due to 
them. A.M.K,O T. MUTAUKARUPPAN COsETTYAR v, 
ANNAMALAI CHETTYAR Rang. 352 
~- Suit for accounis—Interest before date of 
` swit, if can be awarded—Interest before decree not 


dis- 
Civil 
73, Contract 
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claimed nor granted in preliminary decree—W hes 

ther can be allowed in final deeree, 

In a suit for accounts of moneys received by the 
defendants interest before date of suit may be award- 
ed, But the fact that interest was not claimed on 
the money due under the accounts and was not 
granted by the High Court in its decree is fatal to 
the contention of the plaintiffs that they should get 
interest heforethe decree. A. M, K, O.T, Morau- 
KARUPPAN OBETTYAR vy, ANNAMALAI OBETTYAR ` 


Rang. 352 
Interpretation of Statutes, Ses Custom (Punjab) 
704 





English and Indian Acts~Indian Act not 
containing similar provision—lf ect. 

Per Beaumont, C. J.—It is very difficult for the 
Court construing the Provincial Insolvency Act which 
doss not contain a provision similar to s. 47, English 
Bankruptcy Act of 1914, to depart from the plain 
meaning of the words used inorder to bring Indian 
Law into conformity withthe English Law, GIRIKANT 
Suiviat PANDYA v. VADILAL VRIJLAL Suan Bom. 253 

Introductory note, when can be referred to, 

No reference may be made to the introductory note 
toa Code or to any statement of reasons for legislation 
unless it be where a section is ambiguous, and cannot 
be construed without’some such reference to outside 
sources. SUPERINTENDENT & REMEMBRANCER Or LEGAL 
Arrarrs, BENGAL v. Tarak Natu Cuarrersen Cal, 910 
—Penal enactment—Intention of legislature 
must be given effect to. 

Although a penal enactment has to be applied 
strictly, yet the obvious intention of the legislature 
when expressed in clear terms must be given effect 
to. BAPULAL v. EMPEROR Neg 332 

Plain meaning clear—Proceediag of ` Select 
Committee should not be referred to, 

Every Act must be construed -according to the 
plain meaning cf its terms, and if the plain meaning 
is clear, that plain meaning must be taken without 
reference to the previcus law on the subject or the 
proceedings of the Select Committee, CORPORATION or 
CALCUTTA v. MONAROH Bioscors Oo, Cal. 666 
Question of interpretation of section under 
which Deputy Commissioner was authorised to 

appoint headman—In whom rests, ' 

When an authority has been constituted by law 
to do a particular actor pass a particular order, 
it is for that authority to decide all questions of 
law and facs which aris] in the course of the 
proczeding and decision of which is necessary 
in order to enable him to pass the crder 
which the law enjoins or authorises him to 
pass. It is, therefore, for the Deputy Commissioner 
to interpret the section under which he was autho- 
rized to appoint a village headman and decide 
whether the vacancy mentioned in s.74-A of the 
Chota Nagpur Tenany Act includes vacancies which 
occurred before the addition of this section to the 
Act. JAGDISH HANDRA Deo DHABAL DEB v. SHANKAR- 
SAAN BAUNTI Pat.582 

Reasonable interpretation in harmony with 
general purpose of statute. 

The first principle in intərprətation of statutes is 
that the intention of the legislature is to be ascer- 
tained by reference to the words used and the 
grammatical and ordinary sense of the words is to be 
adhered to, unless that would lead to some absurdity 
or soma repugnance or inconsistency with the rest of 
the statute. Where the language of a statute is clear 
andunambiguous it must be interpreted in its 
ordinary senye. A reasonable interpretation is to be 
preferred to one that leads to unreasonable results 
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The state of the law at the time astatute was passed 
is a matter material to be considered to arrive at the 
intention of the legislature, Dwarrxa Manton v. 
Patwa Orry MUNICIPALITY Pat. 550 
Jurisdiction—Civil Court, if can treat tenant as 

trespasser — Agra Tenaney Act (ITI of 1926), s. 230. 

The Oivil Court has jurisdiction to grant a declara- 
. tion that a certain document which exists was 

. obtained fraudulently and is, therefore, not binding 
on a person whose rights-it purports to affect; but the 
Civil Court would not have jurisdiction to treat a 
person who is lawfully a tenant as a trespasser and 
order his ejectment when sucha suit is barred from 
the cognizance of the Civil Court under s. 230, Agra 
Tenancy Act. Dat Cuanp v, NATHU Lan All. 49 
-—— Mortgage of land—Contemporaneous lease in 

favour of mortgagor--Mortgagee’s suit for posses- 

sion or in alternative for return of mortgage 
money—Suit held not cognizable by trial Court— 
| Trial Court granting relief for return of money 
~—~Appellate Court considering other relief unneces- 
sary—Failure to exercise jurisdiction—Lease deed, 
held separate transaction and mortgagee entitled to 
possession—Relief—Mortgage. 

In a suit against the defendants on basis of 
two mortgages, it was alleged -that the defendants 
by a contemporaneous deed of lease had taken the 
land in lease and that the defendants had satisfied 
the rent due till the termination of the lease and 
thereafter had retained the land on oral lease; that 
the defendants paid rent for some period under 
oral lease but had refused to pay rent later. Ths 
plaintiff sought a decree for possession in ‘in case 
of failure’ (ba surat digar) for the return cf: the 
mortgage money, or other relief deemed suitable. 
The trial Courl granted a decree for the amount 
of the mortgage monsy, but refused a decree for 
posszssion on the ground that the parties had 
never intənded that pcssession should psss under 
the mortgage. - The decree was upheld on appeal 
by the plaintiffs and the Appellate Court also con- 
sidered that as the plaintiffs had asked for alterna- 
tive reliefs and had received one, they had ino 
complaint and could not claim tne cther relief in 
appeal: A 

Held, that the suit for possession was not cogniz- 
able by Civil Court but could be tried only by 
Revenue Court, as the defendant's possession could 
not be otherwise that as a tenant; 

Ileld, also that there was a failure on the part of 
the Appellate Court to exercise jurisdiction vested 
in it in not considering the question whether the 
plaintiff was entitled to the alternative relief and 
that, therefore, the plaintiff could come up in revi- 


sion; 
Held, further that the contemporaneous lease should 
be regarded as a separate transaction and that the 
mortgages was entitled to bring a suit for posses- 
sion of the land and it could not be refused on 
the ground that there had been no intention to 
transfer possession. AMAR Das v. TAUS Pesh. 658 
— Public bodies must act in good faith—Dastrict 
Board passing resolution to acquire land—Want 
of good fatth and disregard for interests of owners 
of land concerned—Right of owner to claim 
injunction. — f 
Public bodies should be kept within 
They may not exceed tbe limits of the 
committed to them by law; they must actin good 
faith and reasonably and with same regard 
for the interests of those who may suffer for the 
good of the community, Even when a public body 
js ecting within the limits of its jurisdiction, the 





control, 
authority 
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_ situation might afford 


. land “ and there is no award by 


: * igs 


Court may, and will interfere, ifit be shown that 
the discretion given by law has not been exercised 
bona fide. 

Where a District Board acted within its powers 
in pessing a resolution to acquire certain land but 
it is found that there was a complete want of good 
faith, and an entire lack of regard for the interests 
the owners of the land recommended for acquisi- 
ion: 

Held, the Courts have jurisdiction to interfere and 
to safeguard the interests of the owners and it is 
immaterial that some future development of the 
the plaintiffs a different 
remedy. The plaintiffs are entitled to claim protec- 
tion from the Courts by way of injunction, Dusrricr 
Boarn oF CHITTAGONG v. Sasi Buusan PAL Cal. 671 


Revenue Court having jurisdiction to 
entertain partition proceedings—Mere error in ex- 
ercise of jurisdiction—Proceeding, whether void— 
Interference by Civil Court—Injunction to Batwara 
Courts. 
If the Revenue Court has assumed jurisdiction 
correctly, that is to say that if by reason of its 
local situation and pecuniary authority, or by reason 
of the subject-matter, or the position of the parties, 
the Revenue Court has power under the statute to 
entertain the partition proceeding, then not every 
error in the exercise of that jurisdiction will in- 
validate the proceeding and render it null and 
void, or entitle the Civil Court to correct it, 

The Civil Court should be very slow to interfere 
with the jurisdiction which is exercised by a 
Revenue Court upon powers conferred. by tne Estates 
Partition Act. When such interference is invoked, 
the facts must be scrutinized with particular care, 
The (Civil Court has no power to issue injunction to 
Batwara Court; it falls to the Revenue Officers, 
during the batwara, to consider and decide for 
themselves whether or not s, 77, Bengal Estates 
Partiticn Act applied to the case, and in such 
matters, the jurisdiction of the Civil Court is limit- 
ed. GOPALJI JHA V. GOJENDRA Narayan Sinca 


Jurlsdiction—concld, 


Pat. 210 

dJury-~-Misdirection as to onus, Seg Privy Council 
h | i 450 
Land Acqulsition Act (Il of 1894), s. 11— 


Authorities issuing ‘instructions’ as to matters 
Collector should consider in assessing compensation 
—Award based thereon—Validity of award—Such 
award, tf satisfies provisions of s. 11. 

It is true that there would be no objection if the 
authorities to whom the estimate has been reported 
lay before the Collector any further information in 
their possession regarding. the proper value 
property, but it would be both improper and ultra 
vires forthe unthorities to issue “ instructions ” 
to the Collector as to the matters which he should 
take into account in assessing the compensation or 
that the Collector should be required to re-examine 
the case in the light of such “instructions “ when 
received, Under s. 1l the award has to be of such 
a sum by way of compensation as, in the opinion of 
the Collector and of no other person, is a fair and 
proper estimate of the compensation that should be 
allowed for the land. 

Consequently, where the Collector's award is 
based on ‘instructions’ issued by the Commissioner, 
it is not, and does not purport to be, an award 
under the hand of the Collector of “the compensa- 
tion which in his opinion should be allowed for the 
the Collecto as 


. 


prescribed and required under s. 11 of the Act, 
i 


ofe 
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K.. T. Karaurasan OHETTYAR v Speoran COLLECTOR. 
TWANTE Rang. 700 
s. 11—Award—Nature of —Duty of Collector. 

Under the Land Acquisition Act, the Collector 
is "the persona designata to make ths award which 
must be. based upon the Collector's own opinion of 
the amount of compensation that should be award- 
ed. He isto make the awani and nobody else. In 
making the award the Qollector is notacting asa 
judicial officer, and, therefore, he is at liberty’ and 
bound, for the purpose of forming a true estimate 
of what in his opinion is the compensation that 
ought tobe awarded, to take into account all the 
available information athis disposal; but after all 
the material information is before him it is his 


duty under the Act toaward such compensation as. 


in his own opinion oughtto be paid. S.T. K.T, 
KATHERASAN Onettyar V. SPECIAL COLLECTOR, Twaxts 
Rang. 700 

s. 32 (2)—Charges and expenses incidental 
to purchase of property by way of investment of 
money deposited in respect of acquired lands 
belonging to person incompetent to alienate— 

Whether reasonable charges and expenses—Such 

amounts, if payable by Collector. 

Charges and expenses incidental to the purchese 
of property by way of investment of money de- 
posited in respect of acquired lands belonging to 
a person incompetent to alienate property, are 
reasonable charges and expenses as contemplated 
by s. 32 (2), Land Acquisition Act. Such charges 
ehould be paid by the Qollector, Gearan MANJARI 
Dasr v. LAND ACQUISITION QOLLECTOR Cal. 329 
Landlord and tenant— sack rent—Right of land- 

lordto claim, for additional area in use. 

The right to recover additional rent for excess 
area is a recurring one. A landlord is entitled to 
exercise it whenever he finds it necessary to dosn, 
There is nothing to prevent the landlord from 
claiming back rent for any additional area in the 
use and occupation of the ratyat provided the claim 
‘is not -barred by limitation, Sarisn Cuanpra 
CHAKRAVARTY V. ABDUL HAQUE Sarpar Cal, 154 

Decree for rent — Execution — Hxecution 
against rent paying property, if obligatory—Bengal 

Tenancy Act, if applicable, < : 

There is. no obligation on the landlord to exe- 
cute a rent decree against the rent-paying proper- 
ties and not against other properties belonging to 
the judgment-debtor. He may, if he thinks fit, 
proceed to execute against other propertiés, and, 
if he does, he will not have the advantage of the pro- 
visions of the Bengal Tenancy Act, with regard to 
a rent decree and will be thrown back into the 
position of having the money decree in execution 
of which he can sell the property of the joint family 
only in those circumstances under which a joint 
family property would be liable, Mukaram MATO v. 
Krsno Prasap SINGH BAHADUR Pat, 879 
——-—— Lease — Document varying terms of lease 

with respect to amount of rent-—~Registration, 

necessity of. 

Where a document given by the landlord to his 
tenant or by the tenant to his landlord varies the 
term of the tenancy with reference to the amount of 
rent to be paid, it being an interest in immovable 
property, registration 18 required. PARBATI OcARAN 

.MUKBOPADAYA v, BANDEALI AKON Cal. 33 
Mortgage by tenant— Surrender to landlord 
by tenant, whether binding on mortgagee Malabar 

Compensation for Tenants Improvements Act (I of 

1900), s. 5. ` 
JA voluntary surrender by a verumpattam tenant of 

. x 
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his interest in ths property after he has mortgaged 
his rights is not binding on the mortgagee. Though 
such a surrender might be operative as between 
the surrenderor and surrenderee yet as against the 
mortgages the interest of the tenant in the land must 
be held to continua The principle that whan the 
estate of a lessee is determined or forfeited ths 
estate of the under-lessee is also extinguished’ has 
no application to the cass of surrender. LAKSMI v. 
ACHUTHA Nair Mad, 873 
Nature of tenancy, howto be determined— 

Bengal Tenancy Act (VIII of 1885), s 5 (5)— 

Presumption under—Nature of—Subsequent use of 

tenancy—Examination of—When  justified—Pur- 

pose for which tenancy was originally acquired — 

Necessity of determining—Tenancy existing before 

Bengal Tenancy Act~Nature of—Determination 

— Considerations. 

On the question of the nature of the tenancy, 
under the Bengal Tenancy Act, 1885, what has to be 
seen is the purpose for which the right of tenancy 
was originally acquired. And as regards a tenancy 
which existed from before, there havivg been no 
definition of “ryot" in any earlier enactment, to 
give aperson thestatus ofa ryot, it will have to 
be found that he was in occupation by cultivation 
and payment of rent, a contract conferring the 
status of a ryot being deducible from such circum- 
stances. It is possible that with reference to a 
tenancy of the latter kind, if nothing else is known 
than thatthe entire tenancy since its inception was 
in the cultivating possession of the tenant for a 
number of years, the tenant was a ryot even though 
he may have subsequently let in sub-tenants in 
portions of the lands of the tenancy. But if all 
that can be gathered in respect of an old tenancy 
of unknown origin is that during the first few 
years the tenant was in cultivating possession of a 
portion of lands of the tenancy, and then went on 
increasing his own cultivation and at the same time 
letting in sub-tenants on the rest of the lands, the 
position is very different and it would require in- 
vestigation of all other attendant circumstances in 
order to find out whetner such a person was a ryot 
or tenure-holder. There may also be cases where 
it would be profitable to examine the subsequent 
use ofthe tenancy but only to the extent that such 
use throws light upon the attendant circumstances 
and in that way onthe original purposes of the 
tenancy. And where such examination is justified, 
the use during the entire period of the existence 
of the tenancy hasto be taken into account. In 
the Bengal Tenancy Act of 1883, there is the pre- 
sumption contained in sub-s. (5), s. 5. It is a 
statutory presumption under that Act; but a pre- 
sumption depending upon the largeness or smallness 
of.the area of the tenancy, being founded on reason, 
had all along existed even before that Act as a 
presumption of fact. Marommup MayenuppIn MBA, 
Propyot Kumar TAGORE Cal. 315 

No repudiation of tenancy—Mere payment 
of rent totransfer—Whether shows repudiation of 
liability to pay landlord. 

Where there has been no repudiation of the ten- 
ancy by the occupancy ratyat, the mere fact that 
he is paying rent to the transferee for the land 
which is in his cultivation is not enough to show 
that he has repudiated his liability between himself 
and the plaintiff to pay rent. Sastat OHARAN BARNIK 
v. MANNINDRA LAL SINGHA Cal, 250 
——— Non-payment of rent for twelve years— 

Whether establishes rent-free grant, - 

Mere non-payment of rent fora period of twelve 
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years or more is not sufficient to establish a rent-free 
grant, Surpar SINGA v Gena JHA Pat. 999 
Partition of landlord's interest—Whether 
affects rights against tenants. 
' Partition of landlord's interest in a holding does 
not affect or increase rights against the tentants or 
their transferees, NAGA Rar v. Bucst Rar Pat, 875 
-— Person removing stones from land with per- 
mission of tenants—Landlord, whether entitled to 
their value. 

Where the tenants are cnly lessees to whom the 
right toenjoy the land for agricultural purposes 
is transferred, the property in the land continues to 
remain with the landlord. His ownership must ex- 
tend to everything that ison the surface which 
ordinarily consists of the soil including earth and 
stones and the trees standing on the land As 
tenants have only a right to cultivate the land 
and have no right tò appropriate the soil or any- 
thing that is in the surface, their consent to the 
removal of the stones cannot prejudicially affect 
the interest of the landlord, although it might save 
the person who removed the stones frcm a criminal 
Prosecution. The tenants have no right whatsoever 
to dispose of the stones asif they were the owners 
of them and the persons who remove them, though 
with the consent ofthe tenants, ought to be made 
to pay the value thereof. Ramosanpra DEBIDAS V. 
Onxar SINGH Nga. 757 
Rent suit- Proper parties—Sale in exccution 
~ Purchase by plaintiff—Interest of one of tenure- 
holders sold previously in execution of money 
decree and purchased by K-—~Interest of one D 
annulled by plaintiff by notice under s. 167, Bengal 
Tenancy Act (VIII of 1885) — D, if can contend 
that only right of judgment-debtors passed to plain- 
tt) 








In ordér to obtain a rent decree, it is not enough 
for the landlord to implead the recorded tenants if, 
in fact, the interest of any cf them passed toa third 
person unless there are circumstances to show that 
the tenants impleaded represented the whole estate. 

The landlords instituted a suit against the record- 
ed tenants and put the holding tosale. It was pur- 
chased by the plaintiff who obtained possession. 
The interest of one of the tenure-holders had already 
‘been put up to sale in execution of a money decree 
and purchased by one K though the sale was not 
confirmed until after the plaintiff's purchase and he 
didnot obtain delivery of possagsion until later 
than the plaintiff's obtaining possession. D had an 


interest which wasannulled by the plaintiff by the ` 


service of a notice under the provisions of s. 167, 
Bengal Tenancy Act. The landlords did not know cf 
K's purchase. D contended that only the right and 
title of the judgment-debtors passed to plain- 
tiff : ‘i 
Held, as D did notclaim through K, he could not 
“ raise that defence and he could not defeat the plain- 
tift's claim by the mere assertion that K had an in- 
terest in the holding without obtaining a declaration 
in the presence of both the plaintif and K that K 
has an interest in the tenure and is liable for 
rent, sucha defence isnot open to him RAMESH 
QAANDRA GUSA v, DINANATA MESTARI, Cal. 348 
Lease—Form of current lease indicating lease 
capable of renewal—New lease held not renewal of 
old lease. 

Where the form in which a current lease is drawn 
up indicates thatthe lease is capable of being 
renewed, the lease cannot be said tobe a renewal of 
an old one, merely from the form. Laogsman Das v. 
Guias DEVI All, 143 
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—-—— House occupied in middle of month—Tenancy 
by calendir month—Rent, how paid—Held, tenancy 
was month to month—Transfer of Property Act 
(IV of 1882), ss. 53-A, 106—Notice of vacating, held 
insufficient unger s. 106—S. 53-A, if applies. |" 
The general practice is thit whan a house is 

occupied in the middle of a month and it is in- 
ended that tenancy Should be by the calendar 
month, rent is paid separately for the days during 
which the house has been ocsupied prior to the first 
of the following calendar month. 


Where a house belonging to the plaintiff was 


. taken on rent by the Government and occupied from 


April 6, 1928, to April 6, 1931, and in a letter the 
lessee stated and proposed bò take the house on rent on 
a three years’ lease and also the applicant 
acespted this proposal by his letter on the condi- 
tion that the expenses cf the lease be borne by the 
defendant : . | 

Held, that in spite of the letter the tenancy must 
be deemed in this casa to have been from month 
to month beginning from May 1, 1928. No lease 
was actually executed as proposed in the letter and 
a lease fora term excesding one year cannot, under 
s. 107 ofthe Transfer of Property Act be made 
except by a registered instrument. The letter show- 
ed that the tenancy was really intended to be from 
month to month ag there was a proposal to pay 
monthly rent. What was meant by a thre? years’ 
leas2, was only that th> owner of the house should 
not be entitled tə get the house vacatzd before that 
period. Further the faci that the first amount of 
rent paid was for ths period from April 6, to 
April 30, 1928, showed that tha intention was that 
that tenancy should run according to the calendar 
month; : 

Held, also, that even if the notica sent by de- 
fendant (Government) reached tha plaintiff, is was 
insufficient under s. 106 of the Transfer of Proparty 
Act. 

Held, further, that it was doubtful if s. 53-A, 
Transfer of Property Act, would apply taa case in’ 
which only rent is claimed after the house has 
been vacited. Section 53-A was not intended to 
be given retrospactive effect. That section is in- 
applicable when the tenancy is from month to 
month, RAMJI LAL v. Secretary or Stare FOR INDIA 
IN COUNCIL Oudh 712 
—— Mortgage — Zar-i-peshgi * lease and 

usufructuary mortgage, difference between. 

Ivery zar-i-pashgi leasa ıs not to bə regarded 
as a mortgage. The main diference between a gar-i- 
peshgi leass and an usufructuary mortgage is that 
under an usufructuary mortgage, the mortgagee is 
authorised to retain possession until the mortgagé 
money is satisfied but in a zar-i-peshgi lease, the mort- 
gagee is to retain possession ‘for a definite period 
only. Where, therefore, a lease does not show any 
intention to create the relationship of debtor and. 
creditor and no right of redemption is expressly 
or impliedly reserved to the lessor but the lessee 
is to quit the land without any payment on the 
part of the lessor at the expiry of the term of the 
lease, such a lease does not create an usufructuary 
mortgage. Turssı Ram v. Muna Kuar Oudh 225 
Legal Practitioner. See Costs 53 (a) 
————-——- Clear written contract between client and 

Advocate regarding fees, ete.—Necessity of— Duty. 

of Advocates to keep complete and accurate 

accounts, 

When an Advocate enters into a contract with 
his client, it-is appropriate that in order tu avoid 
any future misunderstanding asto the amount gi 

sa . 
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e 
the fees tobs caarged for various works, there 
should be a clear written contract between ths 
parties and the amount charged should be clearly 
mentioned and agreed to by the client. Receiving 
a large sum on account, without settling the exact 
fees charged for various works to done, may in 
certain cases be unfair to the client and may 
cause an adverse reflection on the Counsel con- 
cerned, Advocates keep clerks and maintain 
offices, and dothe workof both Counsel and solici- 
tors. It is, therefore, their duty to keep complete 
and accurate accounts, which should be available 
to their clients who entrust them with money. Inre 
RANJIT SINGH All. 622 8 B 
Counsel and client—Relation between. 

When a litigant comes to engage a Counsel, 
very often ha is uneducated if not illiterate, and 
in many cases he ig not familiar with the practics 
and procedure of Qourts. On the other hand, 
Counsel ara ina position to realize fully the im- 
portance and valus of written contracts and are, 
therefore, expected to keep written records of the 
terms of their engagement. This is particularly 
important in their own interest lest there should be 
any misunderstanding or dispute unnecessarily 
arousing suspicion. In re RANJIT SINGA 

Fee certificate— Legal P one Oe re 
— ificate— Legal Practitioner ees 

Act (XXI of 1926)—Fee not actually paid Peay 

in certificate—Promissory note taken—Bar Councils 

Act (XXXVIII of 1926), s. 12—Rules under r. 2 

—Honest mistake in interpreting rule—No personal 

benefit -to Pleader by deceiving Court—Obdjection 

not taken attime of taxation—Held, charge of 
misconduct could not be sustained. 

While it is a salutary rule that only the fee 
actually recaived by a practitioner should be men- 
tioned by him in his certificate for the purpose of 
the taxation of costs between party and party, vis- 
a-vis his own client, he has recently been placed in 
an advantageous position, The Legal Practitioners 
(Fees) Act, XXL of 1926, not only allows a legal 
‘practitioner to settle, by a private agreement with 
his client, the terms of his engagement and the 
fee fo be paid to him for his professional services, 
but also authorises him to enforce that agreement 
by legal proceedings taken for the recovery of the 
fee due to him, There can, therefore, ba no doubt 
that the Indian Law does not now require a legal 
practitioner to rec8ive the whole of his fee before 
tne hearing of the cass, but permits him to make 
an agreement for the payment in future of the whole 
or part of his fee, The statute, while conferring 
upon a legal practitioner the right to recover the 
fee promised by his client, does not authorise the 
latter to realiss it from his defeated adversary. 
The right of a sucasssful party to resover the fse 
from the opposite party depends upon the rule 
framed by the Hign Court which contemplates that 
only the fee actually paid before the hearing can 
be allowed as costs on taxation. 7 

Where a legal practitioner acting for the defen- 
dants in a case made no attempt to conczal the 
fact that hs had racsivel only a portion of his 
fea in cash, and that for the balanca of his fes hs 
had obtainel a promissory note which he produced 
in the trial Court anl neither the plaintiff nor his 
Counsel suggested, at the tims of the taxation of 
costs, that the defendants could not ba allowed 
the fes which, though promised, had not yat been 
paid by them, nor did the plaintiff urga, in his 
appeal to the High Court, that the Advocate was 
pot justified in entering in his certificate the fee 


-  . 162-G I-VI 


GENERAL INDEX. 


: ivii 
Legal Practitioners—contd. 


which he was to recover on the promissory note 
nor was there any personal advantage to be gained 
by deceiving the Gourt and he was found guilty of 
professional misconduct for filing a fee certificate 
which was not in accordance with the High Court 
rules: 

Held, that the circumstances of the case point to 
the conclusion that the entry in the certificate, 
upon which the charge of misconduct is founded, 
was due to the belief that, as the new law enacted 
by the Legal Practitioners (Fees) Act of 1926 had 
imposed upon his clients the obligation of paying 
the fea due on the promissory note, they should 
have the corresponding right to recover it from the 
defeated party, which they could do only if it was 
atated in the certificate and allowed on taxation, 
This belief was honestly entertained by him, and was 
apparently shared by many other persons and hence 
the charge of misconduct could not be sustained 
against him. SHIVA NARAIN JAFA v. JUDGES OF THE 
Hrica Courr of JUDICATURE AT ALLAHABAD P C445 


_— -— Misconduct ~ Tests in considering if Advocate 
should be struck off the roll of Advosates— 
Disciplinary jurisdiction of Court—How to be 
employed—Conviction for criminal o fence—E ffect— 
Conviction for sedition, if necessarily involves 
suspension or removal. 


The test that the Court has to apply in consider- 
ing whether an Advocate should be struck off the 
roll of Advocates is whether the proved misconduct 
of the Advocate is such that he must be regarded 
as unworthy to remain a member of the honourable 
profession to which he has been admitted, and 
unfit to be entrasted with the responsible duties 
that an Advocate is called upon to perform. The , 
two conditions should be taken disjunctively and 
the test applied in that way so that on the ful- 
filment of any ons of the condituons the test 
would be regarded as satisfied. This test would 
prove a gound working rule in the majority, of, 
gases and would be applicable to all branches of 
the profession; the first condition being a standard 
applicable to all and as regards the second condi- 
tioa the circumstances to be taken into considera- 
tion differing according to the duties attaching to 
the particular profession. The test speaks of ‘strik- 
ing off the poll’ which is equivalent to removal, 
But as regards suspension or reprimand the test 
Would spply equally well, the form of the action 
taken being dependent on the nature and gravity 
of the misconduct found and als on other circum- 
stances. 

The disciplinary jurisdiction vested in Courts 
should not ba employed merely in aid of the Ori- 
minal Law of the land and merely to supplement, 
as it were, by way of a further punishment, a 
punishment which the Advocate has recaived under 
that law for the misconduct of which he is guilty, 

While conviction for a criminal offence is prima 
focte evidence of misconduct, all criminal convic- 
tions are not grounds for the exercise of the Court's 
disciplinary jurisdiction. A mere conviction of a 
legal practitioner under 8. 121-4, Penal (ode, does 
not necessarily involve his removal or suspen- 
gion but the Court must take into consideration the 
facts on which the conviction is based. 

Held, that the general tenor of the speeches made 
by the Advocate in question was inoffensive and 
was such as one would expect to find in speeches 
made in connection with questions affecting a labour 
union and no further action was called for. In the 
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Order of suspension, when can be made, 

AS regards a Pleader who holds a license to prac- 
tise as such, nò order of _suspensicn or dismissal 
can be made exce}t by the Court itself and except 
asa result ofa judicial proceeding contemplated 
aiid “provided for by the Actitself; In re RAMESS 
O. ANDRA GUPTA, A PLEADER, PATUAKHALI f 

g Cal. 517 S B 

——— Pleader decree-holder—Mistakesin execution 
pt pers— Attachment in spite of mistakes— Mistakes 
corfected in record by Pleader after attachment— 

No mala fide—Pleader young and inexperienced— 

Tampering with record, held, most reprehensible— 

Pleader suspended for one year. 

A’Pleader iad cbtained'a’ money decree against 
a judginént-debter who was a resident of village 
Jamiawan in - pargana Samai and in connection 
with the'déciee*he filed an execution petition in 
which’ he sought to attach certain lands belonging 
té'thé judgmeént-debtor. Thi se lands were situated in 
village Jamuawan in pargana Samai but by mistake 


they were ‘described in the execution petition es being’ 


sittidted in village Jamuawan pargana, Narhat and 


asimilar mistake was committed in describing the. 


residente: of- the judgment-debtor. The pargana was 
also: wrongly decribed in several important pro- 
cessessuch’ asthe writ of attachment and. notice 
under O. XXI, r. 66 as well as in the peon's re- 
port on the notice under O. XXI, r. 54. Notwith- 
stafiding this mistake, however, the writ of attach- 
mènt as well as the notice under O. XXI, r. 66 
were served-upon the judgment-debtor and the pro- 
perty which was in fact sought to be attached was 
attached. The charge against the Pleader was that 
he altéred- the name ofthe pargana from “Narhat” 
into- “Samai” in the execution petition, the writ 
of attachment, the notice under O. XXI, r. 66, and 
the peon's report -on the notice under O, XXI, r. 54 
aftér the attachment had been made and after 
these papers had. become part of the Court record. 
The’ Pleader in defending somewhat feebly tried to’ 
show “that the: execution petition had been corrected 
béforé it was filed in Court and thatthe various 
processes: in which the alteration was said to have 
been made had also been corrected before they were 
filed. His explanation was that the mistake had in 
the first. instance been made by his clerk but when 
the. papers were put up before him he corrected 
tlie mistakes and initialled the corrections in order 
to’show that they had been made by him: 

Held, that it was impossible to accept the defence 
because” ib was difficult to account for the mistake 
being repeated in the various processes which 
were filed long after the filing of the execution 
petition -and for the mistake being committed in 
thé’ peon’s report the Pleader who undoubtedly had 
access to'the record of the case, surreptitiously 
made the altération ʻina question lung aftér the fil- 
ing. of the execution fetition and the conduct of 
the Plénder was most reprehensible ; 

‘Héld, however, that the Pleader who Was a man 
of” little experience had no mala fide intentions in 
the sense that he did not try to gain any undue 
advantage over his adversary and he made these 
corrections probably with a view to avoid any ob- 
jection being raised by the judgment-debtor in 
fiture; but at the same time it could not be over- 
looked thet to tamper with public records is a 
serious matter, and. when done by a Pleader who 


has. peculiar facilities afforded to him by reason‘ 


of his position for handing such record, the con- 
duct could‘not be easily excused, 


jin this case the Pleader was euspetided from: 
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practice for one year.] Inthe mattêr of A PLEADER 
or Gaya Fat.13 F B 
Professional misconduct— Relation of Pleader 

implicated in criminal proceedings—Pleader, seeing 

Government Handwriting Expert, connected with 

investigation — Pleader proved nol influencéng 

oficer—Condæt, held unprofessional. 

In connection with some cases under ss. 420 and 
384, Penal Code, certain chaukidari receipts alleged 
to have been granted My C were produced before 
the Police. C denied that he had in fact signed the 
receipts in question, Thereupon the investigating 
Sub-Inspector having taken his specimen signatures 
forwarded them withthe disputed receipts to the 
proper officers for investigation. C hada relative 
who was a Pleader; the Pleader made inquiries of the 
Court Sub-Inspectur to find out who were the 
officers who had to ceal with the investigation of 
disputed writings and the officer imagining that the 
inquiries could have no sinister purpose inasmucn 
as‘ they were being made by a Pleader, supplied the 
necessary information, Hecalled atthe house of 
the Assistant Government Handwriting Expert whose 
name had been discovered by him by his inquiries 
and saw him on the verandah of his house. The 
Assistant Government Handwriting Expert asked 
him on what business he had called and who he was. 
The Pleader then said that he had come in connection 
with a matter connected with C against whem false 
charges were being madeand was proceeding to 
make inquiries as to whether a report on the 
genuineness of the writings had been made. 
This immediately excited the suspicion of the 
Handwriting Expert and he asked the * Pleader 





whether he had come to influence him. The 
Pleader then got very alarmed, attempted to 
apologise and said that if the Officer thought 


that, he would goaway at once. Nothing more was 
said onthe matter of the handwriting and the 
Pleader after a few minutes desultory conversation, 
left; 

Held, (4) after accepting the view of the District 
Judge who inquired into this matter that there was . 
no proof that the Pleader complained against had 
any intention of influencing the expert or offering to 
him a briba, that the clear and admitted fact remain- 
ed that the Pleader had gone to the house, not to the 
office, of the Police Officer and had begun a conversa- 
tion about a case in which the Police Officer was 
engaged in official investigation; . ; 

Gi) the fact that the oficer reported in favour of 
the accused: man that the documents ettributed to 
him were in fact forgeries, did not excuse in the least 
the conduct of the Pleader ; i 

(iii) that accepting the view that there was no inten- 
tion to offer a bribe, and thai there was no Intention » 
to influence the officer, the conduct of a Pleader in 
visiting such an officer in such circumstances on 
behalf of a person, whether he be a client or a mere 
friend‘or relation the Pleader was representing, 18 
conduct from which Police Officers must be pro- 
tected aud itmust be clearly known to the pro~ 
fession. 

(In the circumstances, however, the Court marked 
its disapproval of his conduct by suspending 
him: from ‘practice for a period of six months), In the 
matter of Damopar MISRA Pat. 216 96 
Legal ‘Practitioners Act (XVIII of 187975, 85. 6 

(a, 13 (f)—‘Proper’ and ‘to be’ in s. 6 (a), 

meanings of—Pleader, functions of—Power of 

Court to control activities of Pleader. , 

The words ‘proper’ ins. 6, cl. (a), Legal Precti« 
tioners Act, implies that apart’ from educational — 


e . 
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and other qualifications that may be insisted on, 
there may be other conditions laid down iu order 
to entitle a person to be admitted as a Pleader; 
and the word ‘to be’ deno'es that his continuance 
as*a Pleader may be made dependent on such con- 
‘ditions. A Pleader in conducting® the litigation 
for which his services are requisitioned, has to do 
some administrative work agising out of the litige- 
tion in the offices of the Court and appears as 
Advocate in the Court as well; in other words, he 
combines ia his own person the two duties which 
are performed in England by Attorneys and Barris- 
ters. And it isonly inthe fitness of things that 
the Court should bein a position to control his 
activities in such a way ag would ensure the pro- 
per discharge of his duties as Pleader. 

Though cl. (f), s. 13 ofthe Act need not be read 
ejusdem generis with the other clauses of the section 

and cases of moral turpitude unconnected with the 
discharge by a legal practitioner of his profes- 
sional duty may come within the expression ‘any 
other reasonable cause’, yet in the absence of 
definite rules to that effect, engagement in trade 
or business or other occupation, however deroga- 
tory to the dignity ofthe profession or detrimental 
to the discharge of the duties of a legal practi- 
tioner, would hardly come within the expression. 
Rules restricting the liberties of Pleaders in this 
respect are dictated by public policy and are in one 
form or another, in force in some of tne other 
provinces aswell. The newr. 95lof the Calcutta 
High Court was framed with the object of soften- 
ing the rigour ofsuch rules as were in existence 
before, and it professes not to preclude Pleaders 
and Mukhtears, while practising as such, from hold- 
ing any appointment or engaging themselves in 
any occupation, trade or business, unless sach 
appointment, occupation, trade or business should 
appear to be derogatory to a practising member 
of the’ legal profession or is likely to interfere with 
the due discharge of his professional duties. The 
* provision inthe rule as regards previous notice 
to the Court is a provision evidently made fcr the 
benefit of the practitioner himself, so that he may 
not be in a state of uncertainty as to what the 
Consequences of hig proposed action may be. The 
Rule was entirely within the competence of the 
High Court to make. In re Ramesh Oaanpra SEN 
GUPTA, A PLEADER, *PaTUAK SALI Cal. 517 SB 
——— §.12—Conviction of Pleader under s. 191, 

Penal Code (Act XLV of 1860) — Whether unfits 

him to be a Pleader—Proceedings against Pleader 

under s. 12, 

A Pleader who has been convicted under s. 121, 
*Penal (ode, of waging war against the King has a 
defect of character and this unfits him to be in the 
role of Pleaders. In the matter of M.P. N, a 
SECOND GRADE PLEADER Mad 41488 

S. 12—Correctness of conviction, if can be 
questioned by him—Offence not committed in 
professional capacity. 

In proceedings against a Pleader under s. 12, 
Legal Practitioners Act in respect of a conviction, 
he isnot entitled to question the correctness of his 
conviction. In the matter of M.P.N. a Skconp 
GRADE PLEADER Mad. 414 S B 

s. 12— Jurisdiction of High Courtto take 
disciplinary action. ` 

The High Court has jurisdiction to take disciplinary 
action against a Pleader though the criminal offence 
was not one committed in his professional capacity. 
in the matter of M. P. N. A SECOND GRADE PLEADER 

Mad. 414 ŞS B 
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——- 8.13 (b) (f}—Conviction under Burma 
Village Act for not removing stack. of hay—Whe- 
ther discloses defect tn ch racter—-Conviction under 
s. 228, Penal Code (Act XLV of 1869)—Improper 
behaviour before Mugistrate—Action sought to be 
taken under s.13--Duty, of Court to consider setting 
in which Pleader acted. 

Where a Pleader is convicted under tha, Burma 
Village Act for not removing a stack of hay. from 
his compouid in spite of a resolution under the 
Act, the conviction does not disslose a defect of 
character which unfits him to bea Pleader and the 
Court will not take any disciplinary action .under 
a. 13, Legal Practitioners Act in respect of that 
charge, , 

But .where his conduct in snatching certain 
papers and in making improper expressions before 
a Magistrate are made the subject of eriminal 
charges against him under s 223, Penal Code, and 
he is convicted therefor, in proczedings under s, 13, 
Legal Practitioners Act, in considering his acts and 
words, it is right and sensible that the Court should 
consider the setting in which he act2d ag he did 
and the Court shuuld act having regard to the 
setting in which the incident occurred. 

Feld, that justice and mercy would -alike ba 
satisfied by ordering tke Pleader to be suspended 
from practice for three months. Inthe matter of 
H, 4 Lower GRADE Pieaper, MINDON Rang -534 
———-8.13(f). SneLegil Practitioners Act, 1879, 

s. 6 (a) 517 S8 


8. 13 (6)—Pleader holding out promise to 
party in that if he be appointed arbitrator, he 
would not decide dispute unacceptable to him— 
Pleader acting contrary—Held, guilty of gross 
dishonesty and liable to be dismissed. a 
A party in a civil suit was given a promise 

by a practising Pleader K that if he would ap 
point K as an arbitrator, the latter would get his 
dispute compromised, but if he failed t> get it 
compromised, he would refuse to act as arbitrator, 
and that in any case he would not give a decision 
that would be unacceptable to the party. In spite 
of this promise, he mad3 the recominendation that 
a large sum of money, which was in dispute, should 
be handed over to the apposite party. Thus he 
settled only one portion of the dispute between the 
parties before coming to any final decision as to the 
merits of the dispute between them and he thereby 
caused grave prejudice to one of the parties whose 
interests he had promised to protect: 

Held, thit K had acted with gross dishonesty 
under cloak of his position as a legal pracsitioner, 
and unler s. 13 (f), Legal Practitioners’ Act, he 
was liable to be dismisses. In the m.tler of Kia 
PLKADER, D. I. Kuan Pesh. 576 


ss, 13, 14—District Judge hearing thag 

Pleader was using his private car asa public 

conveyance proceeding tu hold trquiry under s, l4 

—Propricty of —Proper prosedure to be followed 

—Act of Pleader, if in conformity with rules— 

Pleader relinquishing. interest in car—Held, 

disciplinary action not necessary. 

Where a District Judge is informed by a person 
avowedly at enmity with a legal practitioner, that 
the latter was using his private motor car as a 
public conveyanc2, he should report the matter to 
the High Court in order thatthe High Court may 
take such steps as it deems fit under s. 14, 
Legal Practitioners Act, or otherw.ss, He has nu 
jurisdiction to hold an  iequiry into the matter 
under s. 14, Legal Practitioners Act, without havy- 
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ing previously referred the matter to the High 
our. 
Ifa Plesder uses his private car as a public 


conveyance for passengers, in so acting he is not 
conforming to the rules by which the conduct of 
Pleaders is regu'ated: 

Held, that in view of the fact that the Pleader 
had relinquished whatever interest he had in the 
ear, no disciplinary action was necessary. In the 
maiter of S. A LOWER GRADE PLEADER, Pyaron 

Rang 485 

8. 14—Court can take cognizance of Pleader's 
action only before it—-Pleader getting nephew of 
client to sign as client had a swollen hand— 

Held, conduct amounted to breach of professional 

duty but disciplinary action was uncalled for. 

A Court ought to take cognizance under s. 14, 
Tegal }ractitioners Act, only if the action of the 
Pleader in the case that took place in that Court. 
He cannot take cognizance of his action in a case 
proceeding in another Court. 

A Pleader allowed the nephew of his client to 
sign certain applications as the client had a 
swollen hand, instead of applying to the Court and 
getting the documents executed, as the Court might 
direct: 

Held, that the action was thoughtless and im- 
proper but he did not act with any indirect 
motive, or with any intention to commit a breach 
of his professional duty. He ought to have known 
what his duty was, and in acting as he did, he 
committed a breach of his 
he did not deliberately do anything which he 
thought was unprofessional, In such cases the 
Court has to pass a suitable order taking into 
account the setting in which the action of the 
Pleader is found. The conduct of the Pleader 
did not show that there is such a defect in bis 
moral character as disentitles him to perform the 
honourable and onerous duties which fall to his lot 
as a Pleader, and in the circumstances it was not 
necessary that the Court should take disciplinary 
action against him. In the matter of S, a LOWER 
:GRADE PLEADER, Pa-AN Rang 887 
.Legal Prc I loner (Fees Act (XXlof 1926). Ser 
~ Legal Practitioner 445 
Letters Patent(Cal.\, c', 12—Application for re- 
.. vocation made atstage when suit appears in the 
_, Prospective and Warning List-Whether can be 

granted—Proper time to apply for revocation. 

Where the defendant feels aggrieved at the 
manner in whichthe ( ourt has exercised the dis- 
cretion which it admittedly has, he should apply 
at the earliest mcmert and not allow what is 
prima facie a perfectly bona fide suit to preceed 
through the normal stages of litigation upto the 
stage of being ready for hearing and appearing in 
the Warning List before he makes his applica- 
‘tion Wherethe application for revocation is made 
atthe stage when the suit appears in the Prospec- 
:tive and Warning List, it cannot be granted. Haryaty 
-Rar Bins Ras v. SEWI PROSAD SINGA Cal. 234 
4 c', 12—Leare under, when canbe granted— 
Only cause of action arising within jurisdiction, 
“ assignment of promissory note—Leave, if can be 

granted—-Balance of convenience. 

Usually, itis not right to grant leave in a case 
‘where the part of the cause cf action on which the 
` jurisdiction depends, isa matter with which the 
defendants have hed nothing to do. Such a hard 
and fast rule cannot be laid down ,but generally 
speaking, when people take an assignment of a 
. promissory note they should be prepared to enforce 
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their c'aim either in the Gourt within whose juris- 
diction the makers reside or in a jurisdiction where 
a part ofthe cause of action with which the makers 
are direclly concerned has arisen. 

Consequently, where the only cause of action 
which arises within the jurisdiction is the assign: 
ment of the promissory mate in suit, leave under 
ol. 12, Letters Patent, Galeutta, should not be granted, 
the balance of convenience demands that the litiga- 
tion should bs conducted either in the Court within 
whose jurisdiction the defendants reside or in the 
Court within whogs jurisdiction ths document sued 
upon was executed. Daciarram RAWATMUL V, 
MAnARAJLAL * Cal.287 
Letters Patent (Mad), cl. 25—'In the trial’ 

significance of—Point referred, if should have 

been taken attrial and decided by trial Judge, 

For the purposes of cl, 25, Letters Patent (Mad.) 
it is not necessary that the point referred should 
have been taken atthe trial and decided by the 
Judge. The words“in the trial”, in the Letters 
Patent and “onthe trial” in the English Court of 
Crown Cases Act, on which is founded the provisions 
of cl. 25 of the Madras Letters Patent, mean the same 
thing, Emperor v. Jonn Molver Mad. 592 (b) FB 
—c!l,25—Scope of. 

Ter Mockett and Lakshmana Rao, JJ.—The words 
of cl. 25, Letters Patent, give a most important and 
unfettered right of reservation of points of law at 
Sessions. Emperor. Joan McIver Mad, 592 (b) FB 
Libel — Privilege —Onus of proving existence of 

privilege. 

In a case of qualified privilege, the onus is in 
the first instance, (and it has so often been stated 
to be an onus which is very easily discharged) to 
prove that the privilege exists. BHAIRO Manro v. 





RAJKIS..ORE SINGA Pat, 809 
——-— Privilege—Petition to Manager, Court of 


Wards and Deputy Commissioner containing 

libellous statement--Held, qualified privilege, 

Libellous statements against a person contained 
in petitions to the Manager, Court of Wards and the. 
Deputy Commissioner give only qualified privilege. 
Buarro Ma Tov. RAJIKISAORE SINGA Pat. 809 
Limitatlon—Case of void transaction—Time, when 

TUNS. 

In tke generality of cases limitation in the 
cage ofa void transaction would run from the date 
of the deed, but exception is possible in cases 
where there are special circumstances showing that 
an agreement was discovered to be void at a later 
date. BuoraNatay Ma ARANI KUAR Oudh 362 
-— Execution—One decree against number of 

persons, each requiring to pay his share of decretal 

amount--Whether amounts to separate decrees~q 

Limitation, whether applies separately. 

Where a decree is obtained against a number of 
judgment-debtors requiring each of them to pay his 
own share only of the decretal amount and the 
custs, the decree must be considered as four separate 
decrees against the judgment-debtors individually, 
the mere fact thatthe decree was written on one 
sheet of paper making no difference. Consequent- 
ly, the rule of limitation would be applicable sepa- 
rately to each sum decreed against each so that 
time begins to run as regards him individually 
jrrespective of the period of limitation as regards 
others. Umrao SINGA v. MU. AMMAD ABDULLAH 

Lah, 208 
— Execution — Step-in-aid — Application for 
transferring decree to another Court—Order therein 
~—-Whether step-in-aid. i 
The application for transfewing the decreé from 
e 
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one Court to another and the order thereon is in 
fact a step-in-aid of execution and gives a fresh 
start of limitation under Art. 182 (6), Limitation 
Act. Baacwat Sanay v. Ram Sokrit Ram Pat. 984 
—z-——Wrong decision as to—Femedy is by appeal 

to higher authority and not by etvil suit~—Order 

on barred application, if a nullity. 

Whether a particular application is barred by 
limitation or nobis a mattêr to be decided by the 
authority who is to act on that application. If 


that authority decides the question wrongly, the 
remedy isan appeal to the higher authority, and 
not a suit inthe Civil Court, Where the Deputy 


Commissioner has decided that the cause of action 
for filing the application accrued when the villagers 
felt the necessity of having a headmen, it is not 
for the Civil Court to say whether or not that 
interpretation is correct. Noappeal lies to the Civil 
Court against the order of the Deputy Commis- 
sioner. An crder passed on a barred application 
is not a nullity or ultra vires. JAGDISH CHANDRA 
Deo DHABAL DEB V. SHANKARS AN BAUMIJ Pat. §82 
Limitation Act (IX of 1908), s. 5. Sze Heran 
——— 8. 5—Mere plea of sickness—Whether justifies 

Court in exercising discretion under s. 5—~Duty of 

Court to consider if it affords suficient cause— 


Onus of proof is on applicant—Absence of 
corroborative evidence as to wlness—H fect. 
A mere plea of sickness in itself unless the 


effect of the sickness was such that in the circum- 
stances it would afford reasonable excuse for the 
delay in presenting the appeal, would not justify 
the Court in exercising its discretion in admitting 
the appeal under s. 5, Limitation Act. It is a 
matter for the Court to consider in each case 
whether the effect of illness as proved is such that 
it afforded sufficient cause for the failure to present 
the appeal within the time prescribed by law. 

Where no reason is shown why when the appli- 
cant was away at another place, he should not 
have given instructions to his Advocate to present 
the appeal in time and there is no medical certi- 
ficate or any other corroborative evidence to sup- 
port the allegation of the applicant that he was 
ill at all, the applicant must be held to have 
failed to discharge the onus that lies upon him to 
satisfy the Court that he had sufficient cause for 
not preferring the appeal within the time limited 
by law. 5. M. Arry v. Mauna San NYEIN 

Rang. 664 (b) 

-—88. 5, 14—-Period taken for applying for 

review—Prosecution with due diligence—Tume 

taken, if can be excluded in computing period of 
limitation for appeal. 

Held, that although s. 14, Limitation Act, does no, in 
terms apply as it deals with suits and not with appeals, 
that section is relevant in considering applications 
under s. 5, Limitation Act, and may be availed of 
in excluding the period taken by an appallant in 
applying to the luwer Court for review of judgment, 

Consequently, where the appellants act bona fide 
and under legal advice in applying for review and 
prosecute their application with due diligence and 
the delay caused in the disposal of their 
application for review is not such for which they 
can be made accountable, their application under 
s. 5 in respect of an appeal should be allowed, 
PEVIBAI v. Motuman KALACHAND Sind 257 

$8.12 (3),4—" Time requisite for obtaining 

copy "—Held, on facts that appellant was not 

entitled to deduct a period as being time requisite. 

A “decree was passed against the appellant on 
4 ; 
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August 23,1935. The Court for certain purposes 
was closed during the long vacation frm August 
27, to November 5, both days inclusive. During 
the vacation, however, the copying department of 
the Court remained open and an application for a 
copy ofa judgm2nt or of a decree or of any other 
document would be received and dealt with in dus 
course during the vacation and this was known to the 
appellant’s Advocate. On October 23, 1935, a memo- 
randum of appeal was presented on behalf of the ap- 
pellant, but it was not accompanied by a copy of the 
decree. Copy was applied for on November 6, on which 
day the Court re-opened and the appeal was filed 
with the copy on November 1]. The appellant con- 
tended that it must be deemed that the appeal was 
duly presented on November 6, 1935, because he 
said that the appellant was entitled to deduct 
the period from November 6, until November 11, as 
being “the time requisite for obtaining a copy” 
of the decree under s. 12 (3), Limitation Act ; 

Held, that the appellant was not entitled to de- 
duct these days as being time “requisite for ob- 
taining a copy” of the decree inthe circumstances 
as he might have applied for a copy cf the decree 
during the four days preceding the commencement 
of the vacation or at any time during the vacation, 
but that he failed todo so and that he was not 
entitled to deduct the period from November 6, 
to November 11, as being “time requisite for ob- 


taining a copy” of the decree, U Cuan Mya v. 
Mrs. WHITTAM Rang. 853 
—— —g. 14. Sez Limitation Act, 1908, s. 5 257 


——— —s.14—Absence of clear indication in law as 
to procedure to be followed — Proceedings carried 
on in wrong Court—Benefit of s. 14, right to. 
Although where a person had initiated proceedings 

contrary to clearly expressed provisions of law, he 

cannot, in the words ofs. 14, Limitation Act, be 
regarded as prosecuting another civil proceeding in 
good faith, and therefore, is not entitled to claim 
the benefit of that section, yet where the procedure 
to be followed is not clearly indicated a person carry- 
ing on abortive proceedings can claim the benefit of 

s. 14. M. P. L Cantrvar Firmen v. S A. L. L.A. 

VANAPPA OHETTYAR Rang. 865 

— 5 15—Scope of—S.15—Whether contemplates 
filing of application for execution—W hether applies 
to any other cpplication—Subsequent application 
after removal of bar and to revive execution— 
Whethercomes within s. 19. 

The enlargement of the scope of s. 15 by the Limit- 
ation Act of 1908, has not superseded the principle 
that a later application can in certain circumstances 
be treated as an application for revival or incon- 
tinuation of the earlier application. Ssction 15 
contemplates the filing of an application for execn- 
tion and does notin terms apply to any other ap- 
plication. If, therefore, an application is made hy 
the decree-holder, after the removal of the bar to 
execution, to revive or continue an applicition for 
execution which could not have been by reason of 
the bar, proceeded with, such an application not 
being in terms a fresh applicatiun for execution 
does not come within the section. Kristo KAMINI 
DEBI v. GIRISA ÜHANDRA MONDAL Cal. 654 
—s, 19—Mukhtar given authority to look after 

case work only— Whether can bind principal by 

acknowledging liability by issuing cheque— 

Limitation. 

lt cannot be assumed that a mukhtar-i-am or 
general agent has power to acknowledge liability 
within the meaning of s.19 of the Limitation Act 
and such a liability can only be fastened upon the 
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principal by a person duly authorised in this be- 
half, that isto say, who has been given authority 
to make such en acknowledgment of liability. 

Where the power-of-attorney in favour of the 
manager only euthorises him to look after the case 
work connected witn the Iistate and itin no way 
authorises him to issue cheques on his own res- 
ponsibility without getting the signatures of the 
Raja and of the Assistant Manager, it is not com- 
petent for him under the power-of-attorney granted 
to him to make an acknowledgment of liability 
against tLe’ Estate. Deputy COMMISSIONER, Kuyert, 
MANAGER, Court or Warps, Manwa STATE v. 
JAGDAMBA PRASAD Oudh 448 
— S$. 22—Suit against wrong person—Mis- 

description—Subsequent amendment of plaint and 
service on right defendant—Whether amounts to 
substitution of new defendant—S, 22, if applies. 
The plaintiff filed a suit against one G alleging 
that G had, while plaintiff was a minor, obtained a 
fraudulent decree against him and realised money 
-belonging tohim, Plaintiff was not aware of the 
identity of G. One G was served but it turned 
out that he was not the person whom plaintiff 
wanted to sue. Plaintiff then amended the plaint 
and got service on the right person. This person 
appeared and raised the plea that the suit was 
. barred by time because the plaint as against him 
must be deemed to have been presented on the day 
on which it was filed as amended with his correct 
description and that on that date the normal perisd 
for the suit had expired : : 

Held, that the plaintiff intended to sue the person 
who realised the money from Court and admittedly 
his name was Gand the fact that he impleaded 
originally a wrong G amounted to a misdescription 
and not the substitution of anew defendant within 
the meaning of s, 22, Limitation Act, and hence the 
suit was not barred. Girpzart LAL?. Dearam Das 

Lah, 280 

—s. 23—Continuing breach— Obstruction to 

light and air, whether continuing breach — Limita- 
tion period, if applies. a ; 

The plaintiff obtained in 1914 an injunction for- 
bidding the defendants from building their house 
in such a way as to interfere with the passage of 
light and air through -certain ventilators construc- 
ted in the plaintiffs house. In 1933 the decree- 
holder filed. an application in execution complain- 
ing that the defendants had disobeyed the injunction 
in that they had built their house in such a way 
that one of the ventilators had been closed and 
another interfered with and also that the injunction 
with regard to the other ventilators disobeyed. It 
was contended that this application was barred by 
Art, 181, Limitation Act, the argument being that 
when the house was built, it was built for all time 
and that an application complaining of this parti- 
cular interference with the plaintiff's right must 
be brought within three years of the breach: 

Held, that the case was one of continuing breach 
and no limitation period applied. Morr Ram v. Hans 
Raz Lah, 303 

Sch.!, Art. 54—Conditions of application 
of Art, 54—Allegation of non-execution of hundis 

—Necessity of —Pleadings. 

For Art. 54, Limitation Act to apply, it must be 
alleged that the hundis were not executed as pro- 
mised. If the defendants wish to make thig 
allegation, it is for them to make it in their written 
statement or their pleadings clearly and without 
any attempt to mislead the plaintifs. Nort.zRn 
Forest Co, v, Ram Binen KABULI & Oo, Lah. 302 
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——— Sch. |, Arts. 59, 60—'Loan' and ‘deposit 


payable on demand’ —Distinction, if exists. 

The two terms “loan” and “deposit payable on 
demand” are not mutually exclusive. A deposit of 
money is not confined to a bailment of spec#fio 
currency. to be Teturned in specie, As in the cages 
of a deposit with a banker it does not necessarily 
involve the creation ef a trust, but may involve 
only the creation of the relation of debtor and 
creditor, a loan under conditions, The distinction 
which is perhaps the most obvivas is that 
the deposit not for a fixed term does not 
impose an immediate obligation on the depositee 
to seek out the depositor and re-pay him. He is 
tokeep the money till asked for it. A demand 
by the depositor would, therefore, seem to be a 
normal condition of the obligation of the depositee 
torepay. MOHAMMAD AKBAR v. ATTAR SINGA 

454 Pe 

— Art. 64, Ses Accountsstated 178 
Art, 66. Ses Limitation Act, 1908, 
459 

Arts. 80, 66—Bond—Provision to 
pay interest monthly—Stipulation that in case of 
non-payment of interest monthly, creditor will 
have right to sue for money within or after 
stipulated period—Bond, when becomes payable— 

Limitation for suit—Article opplicable—Art. 66, 

if applies. 

Whera a bond containing a promise to re-pay the 
loan with interest in two years, provides that 
interest will be paid month by month and in case 
of non-payment of interest, monthly, the creditor 
will have a right to sue for his money within or 
after the stipulated period, the bond becores pay- 
able on the occurrence of the first default in 
payment of interest and limitation begins to run 
from that date under Art. 80, Sch. I, Limitation 
Act. When once the amount becomes payable, 
limitation must begin to run and 
stopped because the bond provides an alternative 
starting point for limitation. The creditor cannot 
be allowed to ignore the earlier starting point of 
limitation because as soon as the money once be- 
comes payable limitation must begin to run irres- 
pective of the wishes and convenience of the creditor. 
The matier is one the determination of which 
rests on the terms of the statute and not on the 
wishes or option of the creditor? The suit is not 
governed by Art. 66 as the provisions contained 
in the bond in suit ‘about payment of interest 
month by month and entitling the creditor to 
recover his money in case of default of payment 
of interest for every month are such as toexclude 
the application of Art. 66 to the case and it is¢ 
hardly possible to say that such a bond is one 
where a day is specified for payment. Sirva NARAIN 








Sch. I, Art 80 








v. BADAL ; ` Oudh 459 
Art. 90. Sre Company 204 
Art. 95. Sez Guardian 235 








——— Arts. 109, 120--Co-owners—Suit by 
Hindu sons to declare alienation by father invalid— 
Sons declared entitled to a certain share—Subse- 
quent suit by sons for share of profits—Limitation 
— Possession of alienee after decree, whether 
lawful. 

Where in a suit by the sons of a Hindu to set 
aside an alienation made by the father the song 
obtained a declaratory decree that they were 
entitled to three-fourths of the property purchased 
by the alienee and that the latter was entitled 
only to a one-fourth share and the sons subseqn- 
ently instituted a suit against the aliegee for pro- 

. 


it cannot be ` 
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fits from the dafe of the preliminary decree in the 
previous suit: 

Held, that the alienee’s possession alter decree 
was not necessarily wrongful inasmuch as he could, 
as a co-owner, be lawful'y in possession on behalf 
of himself and the other c:-owners and the suit 
was not, therefore, governed by &rt 109 of the 
Limitation Act, but by Art. 120 and the plaintiffs 





were, therefore, entitled to gpt their share of the 

profits fur six years prior to the suit. Sunprarasa 

ATYANGAR v, Rac.ava REDDI Mad, 771 
+ sch. |, Art, 120. 

See Guardian 235 


See Limitation Act, 1908, Sch. I, Art, 109 771 
———— Arts. 120, 144—Sutt for posses- 
sion by auction-purchaser of mortgaged land leased 
` subsequently—Article applicable. 
In a sujt by mortgages auction-purchaser, for the 
- podsession of esrtain land which was leased out 
by the mortgagor, after its mortgage, ib is not 
necessary for the plaintiff to sue or pray for can- 
cellation of the lease and this being so, tbe case is 
governed by Art. 144 and not by Art. 120 of the 
Limitation Act, Tursar Ram v. Mona KUAR 
Oudh 225 
-— ————Art.132. Sze Transfer of Property 
Act, 1882, s. 95 8238 
—— Art. 142. Sur Adverse possession 
3 








——— Art, 144. 

Sez Hindu Law 465 

Sez Limitation Act, 1908, Sch. I, Art. 120 225 
—— ——~- Art. 144—Claim under eaclusive 

tetle—Adverse possession, when begins. 

Where the zamindar claims under an exclusive 
title, the defendant's possession becomes adverse 
from the time he denied the plaintiff's title as 
co-owner. When the case is put upon the ground 
of co-ownershbip, it is governed by Art. 144, Limita- 
tion Act. Haran SINGH Oauatar V. JAIRAM SINGH 





JHHATRI Nag. 577 
———— Art. 144 — Permanent lease by 
former trustee—Lease ` supported by partial 


necessity—Suit by succeeding trustee to avoid lease 

and for possession—Limitation—Cause of action, 

whether arises from date of lease or death os 
prior trustee—Acceptance of rent—Hstoppel. 

The plaintiff who was the pujart and manager 
of a temple instituted ə suit in 1927 to set aside 
a permanent leaseegranted in 1894 by the plaintiff's 
father who was the former pujari and manager of 
the temple and to recover posssesion, The plaint- 
iffs father died in 1915. within twelve years of 
the date of suit, and the lease was also for neces- 
sity in part. The question being whether. the suit 
was barted by limitation: 

Held, that inasmuch as the plaintiff's father had 
power to grant a permanent lease for necessity and 
as there was no complete lack of necessity, the lease 
was not ab initio void but only voidable and the 
cause of action for the suit arose only on the 
death of the plaintiff's father and the suit was not, 
therefore, time-barred: 

Held, further, that the mere fact that the plain- 
tiff had received certain monies from the defendants 
could not estop the plaintiit from contending that 
the lease was not binding on him in the absence 
of evidence to show that the monies were paid and 
accepted as rent, VuERANA GOUNDAN v, SELLAPPA 
GouNDAN Mad. 325 
———— Art. 158—Objection to award in 
answer to application far making award rule of . 
Couxi—Art. 158, whether applies. 
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Article 158, Sch. I, Limitation Act, cannot apply to 
an objection to an award, in a written sbatement which 
a defendant is required to file in answer toan ap- 
plication for the purposs of having the award made a 
rule of Court. MANGHOO RAM v. FIRM GIRD JARI LAL 





Raw OAND Lah. 124. 
= Seh, |, Art. 174. Sze Civil Procedure 
Ovde, 1992, O. XXI, r. 2 849 

meene ATES, 181, 182 — Subsequent 





application for revival—Art. 181, if applies—Sub- 

sequent application may be treated as one in con- 

tinuation of or revival of previous application. 

When an execution case is still pending, but 
cannot be proceeded with further by reason of an 
injunction, and hasbeen “struck off the file,” or 
is removed by an order which does not terminate it 
finally but hasthe effect of only removing it from 
the list of pending casas, the decree-holder is not 
bound to apply for revival of the said proceedings 
after the removal or discharge of the injunction. 
His application in substance only conveys to the 
Court the information that the bar has been re- 
moved. lt is also the duty of the Court to have in 
sight all undisposed cases and when the bar is re- 
moved to direct the party to take necessary steps 
for further progress of the case. h 

Such an application therefore, not being a fresh 
application for execution, Art. 182, Limitation Act 
does not apply to it, andin regard to application 
of such nature, there isno rule of limitation pre- 
scribed. Kristo Kamint DEBI v. GIRIS} OaANDRA 
MONDAL Cal. 654 

mma Aris, 181,182 (5)—Insolvency of 
judgment-debtor—A pplication for execution without 
leave of Court, whether application in accordance 
with law—Order in execution recording forged 
petition exonerating defendant, whether extends 
pertod of limitation. 

‘An execution petition filed without the leave of the 
Insolvency Court against a person whoss property 
has vested in tne Official Receiver appointed by 
that Vourt is not an application in acvordance with 
law. 

Where in the course of execution procsedings a 
memorandum purporting to exonerste one of the 
defendants was filed and in pursuance of this the 
Court passed an erder “recorded as prayed for” in 
1926 and this order was subsequently cancelled on 
the ground that the said memorandum was a forgery 
and in execution proceedings the decree-holder con- 
tended that owing to the Uourt's order recording 
the memorandum it was impossible for him to 
execute the decree against that defendant and that 
therefure his application for execution which was 
filed in 1932 was governed by Art. 181 and the period 
of limitation cf three years began to run only from 
the date when that order was cancelled : 

Held, that the decree was not in any way inexe- 
cutable, the delay was due to the decree-holders’ own 
negligence and the application forexecution was 
governed by Art, 182 and was clearly time-barred. 








JAGADISAN PILLAI v. NARAYANA CHETTIAR Mad. 376 
—— Art, 182, reg Limitation Act, 
1908, Sch. I, Art. 181 654 


Art. 182 (3) (2)—"Decision passed 
oÑ review” in Art. 162 (3)—dleaning of—Art. 182 





(2), if refers exclusively to appeals against a 
decree—Civil Procedure Code (Act V of 1908), 
0. XLVII, r. 4. 


T'he words “decision passed on review" in Art. 182 
(3), Limitation Act, mean a decision passed in re- 
view proceedixigs; and whatever such a decision is, 
it gives a fresh starting point of limitation, The 


ou 


-4 
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starting point of limitation under sub-r. (3) is the 
order passed on review, and the only orders under 
review contemplated by O. XLVII are those under 
r. 4, and the words in Art. 182 (3) presumably apply 
to such orders and orders made in appeal against 
such orders. | : 
Sub-clause (2), Art. 182, does not refer exclusively 
to appeals against a decree. Where there has been 
an appeal of any sort, time is to run from the date 


of the decree of the Appellate Oourt. Narayan 
GANPAT MAHAJAN v. RADHABAI KRISENAJI MAHAJAN 
Bom, 223 
——~— Sch Í, Art. 182 (5). 
Srs Limitation 984 


Ses Limitation Act, 1908, Sch. I, Art. 181 376 
——— Art. 182(5)—Whether contemplates 
judicial order on application by decree-holder. 
‘What is clearly contemplated by Art. 182 (5), 
Limitation Act, is that a judicial order is to be 
made on an application by the decree-holder being 
a step-in-aid of execution and in order that an 
application for transfer should benefit the decree- 





holder, it must be in essence in continuation. 
Buacwar Sanay v. RAM SUKRIT Ram Pat. 984 
Lottery. essentials of, See Lottery 68FB 





-Kuri chit fund, if a lottery—Promoters, if 
commit offence under Penal, Code (Act XLV of 
1860), s. 294-A—Subscribers, if guilty -Claim for 
‘refund of amounts paid by subscribers—Maintain- 
ability--Trusts Act (II of 1882), s. 84—-A pplicabili- 
ty~-Lottery, essentials of Lottery and Wagering 
contract - Distinction—Suit for recovery of prize 
and suit for refund of money paid—Distinction 
—Contract Act (IX of 1872), s. 65—Penal Code 
(Act XLV of 1860), s. 294-A— Keeping of place of 
lottery ~ Exclusive dedication, if necessary. 

A kuri was promoted for raising funds for a 
temple. It consisted of 625 subscribers, each subscrib- 
eragreeing to pay at the rate of Rs. 3 per month 
for 50 months, in all amounting to Rs. 150 per 
‘ticket, On the 25th of every English month 
after March 25, 1929, one ticket was to be drawn 
out of the 625 tickets and the winning ticket 
paid as prize, Rs. 150, without any liability to pay 
for future instalments. Fifty such tickets were to be 
drawn in 50 months and at the end of the 5ist month 
the 575 subscribers who have not drawn prizes 
were to be 1epaid without interest, the total amount 
of their subscription, viz. Rs. 150. The plaintiff 
took two tickets in the kuri, snd had paid Rs. 270 
representing 45 monthly payments on his two 
tickets. He filed a suit against the promoters for 
a refund of the amount subseribed. In defence it 
was contended that the agreement between the 
parties being in respect of a lottery unauthorised 
by Government, wasfor an illegal object, and was 
tuerefore, unenforceable at law: 

“Held, that the plaintiff was entitled to recover, 
as his claim was governed by s. 84, Trusts Act 
and he was not in pari delicto with the promoters 
who were personally liable to refund the amount. 

Held, (per Full Bench, Venkataramana Rao, J, 
contra) that the chit fund amounted to a lottery and 
the promoters committed an offence under s. 294-A, 

Code. 
Fone Venkataramana Rao, J.—The scheme was ‘hot 
a lottery. It is paramount public policy not to con- 
demn a transaction like this which in the social 

. consciousness of the people is not considered illegal; 

considerations founded on the possible scope for 
swindling by unscrupulous persons ought not to 
make ‘one pronounce a transaction unlawful if 


otherwise lawful, ` 
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Per Cornish, J:—A lottery need not fulfil one of 
the essential conditions of a wager. A lottery and 
a wagering contract are two distinct things. . A 
scheme may amount to a lottery though none of 
the competitors is a loser. The test to see if a 
scheme is a lottery is not to see if the prize 
money came out of the interest earned from the? 
subscribers’ contributions. If the subscribers 
have purchased a chance of winning a prize it 
can make no difference whether the prizes are 
paid circuitously from the interest earned on the 
subscribers’ contributions or are paid directly from 
those contributions. 

For the purpose of determining the legal or illegal 
character of a kurt it does not suffice to show {that 
it is a lottery. A lottery is not in British India 
unlawful in the sense that it is prohibited by law. 
lt isonly in relation to s. 29J-A, Penal Code, that 
a lottery becomes illegal. 

Section 294-A does not make it anoffence for the 
owner or occupier the of place to keep it for the 
unlawful purpose; it simply makes it an offence for 
any person to keep the place, and this would include 
the case of a person who, without being owner or 


` occupier, is permitted to keep the place for the parti- 


cular object. It is not essential to the commission of 
the offence of keeping a place for an unlawful purpose 
that it should be solely appropriated to that purpose. 

The general rule is that money paid or lent toa 
defendant tu carry out an illegal purpose cannot be 
recovered if the purpose has been carried out either 
wholly or to a substantial extent. But there are 
exceptions. One exception is that when the Act 
creating the illegality has been passed for the 
purpose of protecting a particular class of persons, 
persons belonging to that class may recover pay- 
ments made by them. Neither under the English 
Acts nor ander the Penal Code is it made an offence 
to buy a ticket in a lottery, Where all that the 
plaintifis have done is that they bought two tickets 
in the lottery this does not amount to aiding the 
defendants in keeping a place for the drawing of a 
lottery. 

Per Varadachurtar, J.—A scheme may fairly be 
regarded as a lottery if it is clear that whatever 
other benefit the subscriber or competitor may get 
in return for his money, the chance of his getting 
the prize was also part of the bargain and must 
have entered into nis calculation. It is the fact of 
the prize and not the source froth which it is paid 
that is the deciding factor. 

In dealing with actions by subscribers against 
promoters, a distinction must be drawn between 
suits for recovery of the prize or the enforcament of 
any of the other terms of the contract and guits for 
retund of moneys paid, because in the latter case” 
there will be no question of ‘enforcement of the 
illegal contract’, 

Per Wadsworth, J.—Though the risk of loss is usual 
ly found in any lottery scheme it is not an essential 
part of the definition ofa lottery. 

Not only is it incorrect to say that there is no 
keeping of an office within the mischief of the 
first part of s. 294-4, if the number of subscribers 
is known, but it is almost inevitable that the 
number ot subscribers should be known when, the 
drawing takes place and when the offence under 
s. 294-A, first part, is committed. The word ‘such 
lottery’ must only refer to a lottery not authorised 
by the Government and the publication would be 
complete by the circulation of printed prospectuses 
to members of the public or to persons known to 
be likely to subscribe, Where, therefore, ib ig 
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. . 
established that at least 600 persons wers recruited 
to the scheme by means of canvassing agents, pri- 
vate letters and circulation of printed prospectuses, 
there can bə no doubt as to the fact of publication 
and it makes no difference whatever on the question 
of publication or on the question gof keeping and 
one how and when the number of subscribsrs was 
fixed. 

Any exclusive dedication of the place for the 
purpose of drawing the lottery is not necessary to 
bring this act within s. 294-A. The essential thing 
is the habitual or regular user of a place for the 
purposs of drawing lots, such usar being suificient- 
ly effective as to enable anyone interested in the 
lottery to know where the promoters can be found 
at the time of the draw. It is not necessary that 
the members of the public should bə excluded 
from ths place or that ths places should not be used 
for any purposs other than the drawing of the lottery. 

Per Venkataramana Rao, J.—The following four 
elements are essential to constitute a lottery: 
(1) A prize or some advantage in the nature 
of a prize; (2) distribution by chance; (3) consi- 
deration paid or promised; (4) risk or loss. 

Where the dominant feature of the transaction 
was the promction of mutual thrift and co-operation 
and the object is fur a beneficial purpose and not 
for the purpose of gaming or speculation, the fact 
that certain matters are determined by lot will not 
constitutas it a lottery and risk of loss is a 
necessary element. Where ths object of the kurt 
isto create a special fund for the temple and where 
the expenses of ths fund are increasing year by 
year, and there is no fund from which these 
expenszs could bs met tu create a fund for the 
purpos3 so that such expenses may be mət in 
future without any default, it is a legitimata object, 
The combination of a prizes, chance and gain is not 
enough to constitute a lottery, Szsaa -Ayyar v. 
KRISHNA AYYAR Mad. 68 FB 
Lower Burma Land and Revenue Act (il of 

1876), $. 45, See Rangoon Municipal Act, 1922, 

s. 80 743 


Madras Abkarl Act (1 of 1886)—Rules under the’ 


Act, r. 27—Partnership for toddy business formed 

before grant of license—Legality. 

Where before a license for sals of toddy was 
issued, seven persons agreed to run toddy shops by 
contributing capital therefor and financing the 
licensee under ah arrangement that all the seven 
persons should divide ths profit derived equally 
between themsalves : 

Held, thatthe partnership did not infring2 the 
provisions of r. 2/ of tha Abkari Rules as there was 
no transfer of the licens: in such a cis3, KANGASWAMI 


° PILLAI v. NARAYANASWAMI NAICKEN Mad. 266 
Madras Act {IH 0119995), scope of. See Malabar 
Law 37 


Madras City Municipal Act (IM of 1919), Sch. 
IM, r. 17—kreceiver currying on business as such 
whether personally liable jor profession tax. 
Where a firm of caartered accountants were 

appointel Recsivers of an estate waich carried on 

a business in Madras: 

Held, that the firm were not abla to pay pro- 
fession tax in respect of tha incoms of the busi- 
ness ous of thir uwaincoms, If the business was 
earning a protit, profession tax should ba levied 
upon ib and ths firm would be liable for such pro- 
fession tax only oub of tha profits of the es:ate 


received and to bə received by them as Recsi- 
yers. Mussas, Frase? & Koss v., UORPQRATION OF 
Marras Mad. 882 (a) 


1690, 1L~Ix 
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Madras District Municipalities Act (V of 1920); 
s. 350—Suit against Munictpal O fficers—Necessity 
of notice—Act done with knowledge that it is not 
one authorised by Act—Whether ‘act done in 
pursuance of Act'—Prosecution knowing that accused 
has not committed any offence—Malice. 

An act which is dons with the knowledge that it 
js not authorised by the statute cannot be said to be 
an act done in pursuance or execution or intended 
execution of the statute within the meaning of s. 350 
of the Madras District Municipalities Act and a 
notice under that saction is not necessary before in- 
atituting a suit for damages against a Municipal 
Officer or servant in respect of such an act, 

Where the Chairman of a Municipal Council prose- 
cuted acouicillor for non-payment of cart stand 
fees with the knowledgs that such fees were payable 
to the contractor and not the Municipality ani that 
the accused hadnot committed any offence under the 
Municipalities Act : 

Held, that the prosecution must be deemed to have 
been instituted maliciously and without reasonable 
and probable cause, even, though the Chairman might 
have acted in the interest of the Municipality and 
not from private spite. Karupanna PILLAL v. 
Haue TAN Mad, 794 
Madras Estates Land Act (| of 1908), s. 20— 

Communal land—'Setting apart’ for communal 

purposes, meaning of. : 

Where land which is in natural usa for common 
purpose has been ear-marked by classification ın the 
registers of the estate as communal poromboke, tnere 
is a sufficient setting apart of such lands for common 
purposes within the meaning of s.20 of ths Mudras 
Estates Land Act. That section is not restricted to 
lands artificially mada fit for communal pùr- 


0525. Docca RAMANNA V., SECRETARY OF STATH ror 
NDIA IN COUNCIL Mad. 50 


———§._ 146 —Sale of holding Landlord accepting 
rent from purchaser—Subsequent sale of holding 
for decree against registered pattadar without 
notice to purchaser—Validity. 

Where a holding is sold in Court auction, if the 
sale certificate is produced by the purchaser and 
the land-holder acts thereon and redeives rent, the 
obligation of the prior tenant, the registered pattadar 
for payment of any rent cassés and tha trunsfaree 
becomes clothed with all the rights and obligations 
of a ryot under the Madras Estates Land acs and 
if there were decrees against the registered patta- 
dar they cannot be exscuted afterwards. without 
noties to the purchaser, A sale held in execution 
of a decree against the registered pattudar without 
impleading the purchaser will not bind the pur- 
chaser. UBBARAYULU NAIDU Vv. ARUNACHALA NADAR 

Mad, 815 

Madras Hereditary Village Offices Act (III of 
1895), 88.3, 5—Uivil Procedure Cole (Ast V of 
1903), s. 60-—Crops standing on service inam lands 
—Whether sateaole. 

Growing crops on village service inam Janis are 
exempt from attachment under Madras Hersditary 
Villaga Olficas Act of 18¥o, a3 thay are aanoxed to 
and torm part of the emoluments attachad to the 
village offices in question, GOKAVARAPU Swami v. 
MANDA SaTeyya Mad. Uvs FB 

ss. 10, 12—-Purohit service inam lands— 

Whether psrtible—Hindu Law—Maintenance— 

Income from service inam lanis, whether can be 

taken into account in fixing rute of maintenance. 

In calculating the inc me of a joint Hindu family 
for the purpose of fixing the em unt of mainten- 
ance payable to a widow, the invome from purohit 
gorvica inam lands cannot be takèn into account, 
Such lands are not partible and are not available 


lzři ; 
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for appropriation for all the charges and expenses 
‘or which ordinary family property can be rendered 
liable under the Hindu Law. NAGADEVARA VENKATa- 
SUBBAMMA y. NAGADEVARA VENKATAESWARALU 

A Mad. 292 
Madras Irrigation Cess Act VII of 1865), s. 1 

(b). Ses Water rights 97 
Madras Local Boards Act (XIV of 192041, 'es, 3 

(9), 79 (i), 228—'Land-holder', meaning of — 

Jurisdiction of Civil Court—Test to seeif ousted 

Revenue Board, if special tribunal. 

The definition ofthe term ‘land-holder’ in the 
. Madras Lceal Boards Act is much wider than that 

in the Madras Estates Land Act. 

_ A statute may attach finality to particular orders, 
in the sense of precluding further appeal to the 
statutory authorities; whether it was intended to 
go further and oust the jurisdiction of the Civil 
Courts as well, will depend not upon words of that 
kind but upon the general scheme of the particular 
legislation. Section 228, Madras Local Boards Act, 
undoubtedly contemplates the existence of a remedy 
in the Oivil Court and there is no reason why 
such remedy should be restricted to cases not falling 
under s, 86. 

Bo long asa statute provides for a decision by a 
Civil Ccurt, itis immaterial whether the Oivil 
Court is approached by means of a suit or by an 
appeal or petition. T. V.K KAMARAJA Panprya NAICKER 
V, SEORETARY OF STATE ' Mad. 419 
5. 79 (Ill), interpretation of—Rent, fixation 

of—Principles. 

he proper interpretation ofs. 79, cl, (iii) of the 
Act of 1920, which merely reproduces the language 
of the Act of 1871, will be that in the case of all 
lands held by tenants who pay rents, the rent 
which they pay must be the basis of calculation 
irrespective of the question whether it is ryoti 
land or private land; and in the case of lands occa- 
` pied by the zemindar or by non-paying tenants the 
rent must befixed with reference to neighbouring 
lands in the occupation of tenants. having regard 
only to their similarity in physical properties and 
independently of the question of their legal cate- 
gory. T. V KAMARAJA PANDIYA NAICKER v. 
SEORETARY OF STATE Mad. 419 

S, 228—Assessment— Omission to observe 
formalities—Effect, 

Omission to observe formalities on the part of the 
assessing authority may sometimes afford a basis 
for a civil suit but there is no reason for restrict- 
ing 8, 228 to such cases only. T. V. K. Kamarasa 
Panpiya NAICKER V. SECRETARY oF STATE Mad. 419 
Madras Prevention of Adulteration Act of 

1918), ss. 2, 5, 18, 19— Prosecution instituted 

within three months in wrong Court—Transfer to 

proper Court after three months—Validity of 
` proceedings—Prosecution initiated by Special 

Officer oppotnted by Government to administer 

Municipality—V alidity—‘Local Executive Officer’, 

meaning of. 

Section 19 of the Madras Prevention of Adultera- 
tion Act, only requires that the prosecuting autho- 
rity shall not file any ccmzlaint or charge-sheet at 
a date which is more than three months after the 
commission ofthe offence and a complaint which 
has been filed within three months inthe Court of 
a Magistrate who had no jurisdiction but which has 
been transferred to the proper Magistrate only after 
three months is not time-barred and can be tried 
by the laiter. . 

A Special Officer appointed to administer the 
Municipality for a certain pericd in supersession 
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Madras Prevention of Adultération Act— 

coocld. e 
of the powers of the Municipal Council and Chair- 
man isnot a ‘Local Executive Officer’ within the 
meaning ofs, 2vf the Madras Prevention cf Adul- 
teration Act and acomplaint instituted with the 
consent of such Special Officer cannot be entertajn- 
ed, Pustic Prosgoutor v, CHINTA VENKATARAYADU 

Mad. 428° 
Majority Act IX of 1875), s. 2 (a)—"“Capacity to 
act in the matter oP marriage”, meaning of. 

The expression ‘capacity to act in the matter of 
marriage’ in s. 2 (a), Majority Act is ambiguous 
and unhappy, but it means the capacity to bea 
party to a valid marriage, and relates to the 
acts of the parties by which their status is changed 
and the expression does not refer, and is not 
applicable to, a pre-nuptial agreement to contract 
a marriage in the future. Mauna Tun AUNG v, 
Ma B Kyi Rang. 560F B 
Malabar Compensation for Tenants Improve- 

ments Act (| of 1900), s. 5. Sze Jandlord and 

tenant 873 
Malabar Law—Presumption as to ownership of 

waste lands—Madras Act III of 1905, scope of— 

Suit by jenmi for possession against Government 

Burden of proof of title and possession, 

Whether there be a presumption in favour of 
the ownership of Government in respect of waste 
lands in Malabar or not, where a private person 
brings a suit against the Government for posses- 
sion of waste land, the burden is clearly on him 
to prove his title, and if the suit is based on 
possession and dispossession, to prove that he was 
in possession within twelve years of suit. 

Whatever may have been the law or custom in 
ancient India, Courts are now concerned with the 
law as declared by the legislature, KApAMBERI 
Dzvaswom URLAN v, SEORETARY OF Stave For INDIA IN 


COUNCIL Mad, 37 
Malice. - Ser Madras District Municipalities Act, 
1920, s. 350 794 


Malicious prosecutlon—-Complaint —Refusal to 
issue process and dismissal of complaint under , 
s. 203, Criminal Procedure Code (Act V of 1898)—~ 
Suit for damages for malicious prosecution, if lies, 
Until process is issued the person of whose con- 

duct ccmyluint is made is not an accused person, 

nor is he being prosecuted. Where the Magistrate 
refused to issue process and dismissed the ccm- 

plaint under s. £03, Criminal Pyccedure Code, a 

suit for demages for malicious prosecution does 

not lie, Gourt SINGH v. BOKKA VENKANA Kang, 189 

Marrlage—Fraudulent misrepresentation — Effect 
on validity of marriage, 

Freudulent misrepresentation or concealment does 
not affect the validity of a marriage to-which the, 
parties freely consented with knowledge of its nature 
and with the clear and distinct int.ntion of entering 
into the marriage, unlces cne of the spouses is in- 
duced to go thiough a foim cf marriage with the 
other by threatsor duress or in a stete of intoxica- 
ticn or in an erronecus belief asto the nature of the 
ceremony and withcut any real consent to the mar- 
riage. A marriage might also be invalid if the girl 
was abducted by fcrce or fraud and married against 
her wish cr that ot her guardian, The test of validi- 
ty is whether there was a real  ccnsent to-the 
marriage. The fact that the wife suppressed from 
the husband the fact that she wasa ‘naikin’ by 
profession does not affect the validity of their mar- 
riage towhich they ircely ccnsented, BAI Arripar 
v. KLIMII COOVERJI Bom. 188 
Marriage not legally possible — Acknowledge 





_ ment, if can legalize tt, 
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No acknowledgment can legalize a marriage which the Act did not allow to bs mate by a 


which was not legally possible. Kronapatt v, HARNAM 
SINGH Oudh 527 
Minor — Appointment of guardian — Effect-— 
Resignation of guerdian—Appointment of another 
guardian, if can be dispensed withewhen minor is 
over 18 years of age, 
When a guardian ofthe person and property of a 
minor is appointed, the rest of the appointment is 
that the minor would be treated as a minor or 
infant and would not be able to enter into a contract 
or to transact any kind of business himself until the 
age of 21. When one guardian has resigned, the 
Court should not refrain from appointing another 
guardian on the ground that the minor had exceeded 
the age of 18 years, DALIP Sixe ı v. Gras Sines 
Lah. 716 
Next friend with interests identical with 
that of minor agreeing to special oh —Whether 
amounts to compromise—Civtl Procedure Code (Act 

V of 1908), O. XXXII, r. 7—-Sanction under, if 

necessary, 

Where the next friend of a minor whose interests 
were identical with that of the minor agrees to be bound 
by the oath of a certain witness, it is only a special 
method of. proof adopted by the next friend and is 
not in the nature of a compromise. Sanction as 
required under O. XXXII, r. 7, Civil Procedure 
Code, is not necessary for adopting this method 
of proof and there is nothing illegal in it, 
SULTAN MUHAMMAD V. Muar Kuan Lah. 921 

Representation —Suit against minors and 
uncle—Minors represented by mother—Notice duly 
served—Suit not defended by mother-—-Uncle conduct- 
ing suit adequately~-Merits not affected-~Decree— 

Minors, if can get decree set aside. 

It is important that Courts should follow strict- 
ly the rule laid down for representation of minors, 
but it is quite another thing to say thata defect 


in following the rules is necessarily fatal to the 
proceedings. 
Where in a suit against two minors and their 


uncle, the former was represented by their widowed 
mother and though notice to the minors and 
mother was duly served, the mother did not choose 
to defend the suit but the defence was conducted 
adequately bythe uncle andthe merits of the case 
were not affected : 

Held, that the decre could not be set 
aside at the instance of the minors, Prorutta Kumar 
Sen Qurra v. Besant Lat Sen GUPTA Cal, 804 
Mortgage. Sze Jurisdiction 658 

Burden of proof—Recital that land mort- 

gaged belonged to mortgagors and they were non- 

. agricalturists — Suit on mortgage — Mortgagors 
denying proprietorship on date of mortgage—Onus 

of proof. x 

The defendant and his brother executed and 
registered a mortgege deed in respect of land 
given to their father as a grant. A postscript to 
the deed noted that the mortgagors were non- 
agviculturists and they were recorded as owners of 
the land by mutation in the revenue records. A suit 
by the mortgagee was resisted on the grounds that 
the mortgage was a void and. unenforceable trans- 
action because the land mortgaged was at the date 
of this deed the property of Government which the 
defendants were not competent to alienate without 
the Commissioner's sanction and because the mort- 
gage was in contravention of the Punjab Alienation 
of Land Act, the mortgagors being Chohans who 
belong to a got of Rajputs, an agricultural tribe of 
the Gistrict, and the mortgage being of a kind 

. 


» 
. 


mamber of an agricnitural tribe in favour of 4 
member of a non-agricultural trib3: 

Held, that the onus was on the mortgagors to 
show that the recitals in tha desi of mortgage 
that the land had become theirs anil they wera 
non-agriculturists, ware untrue; 

Held, also that the evidencs Jed by the mort- 
gagor was insufficient to show that his statement 
that hs had acquired proprietary rights of the land 

afore the mortgag: was untrue. Att Mo au ap 9, 
Sant Lan Lah. 406 
Mortgage by deposit of title deeds — Letter 

offering title deed as sesurity—Title deed not sent 

along with letter—Lztter, if creates equitable 
mortgage ani is compulsorily registrable—e 

Registration Act (XVI of 1909), s. 17. 

Where a letter written by tha defendant to tha 
plaintif Bank a'ked for a loan offering a title-deed 
ag security and left it opan to the Bank to lend tha 
money either with or without aczepting the security 
offersd, and the title-deed was not s2nt with tha 
letter : 

Held, that the letter could net embody an operative 
agreement or record the real transaction which wag 
effected not by the letter but by the deposit of the 
title-deed, the executing of the pro-note and the 
advance ofthe loan. The fact that the letter may 
be evidence of the transaction will not make it 
compulsorily registrable. Nor did the letter require 
registration even ifthe advances was conditional on © 
its being written, Ornxrran Bank or INDIA, Lip, 
Lasore v, Firm JAWAHIR SINGH HARNAM Das 





Lah, 523 
Mortgage deed executed by three—No agree- 
ment in deed regarding contribution among 


themselves —One of them standing merely as surety 

Agreement that there would be mo right in two 

mortgagors to demand contribution from third— 

Whether varies terms of mortgage— Proof of 

such agreement, whether barred. 

Where a mortgage-decree is executed by three 
persoas, an agreement betwezn the mortgagors that 
two of them would take ths whole of the money lent 
by the mortgagee and would be liable in tha first 
instance to re-pay it while the third would stand 
merely in the position of a suresy, that is in other 
words there was an egre2mant that there would be no 
right in the two mortgagors t> demand contribation 
from tne third if thay paid off the money due to the 
mortgagee, this agreemsnt can vary the contract ex- 
preased in the deed of mortgage only if there is some 
eovenant inthat deed that tbe mortgagors would be 
liable to contribution as between themselves, and 
it is open tothe third mortgagor to provethe exist- 
ence of the agreement between the mortgagors and 
s. 92, Evidence Act, is no bar to sucha proof, It 
the debt is paid off by one of the two mortgagors, he 
is not entitled to any contribution from the third 
nor can tne other mortgagor who inherits ths 
property of the mortgagor paying off the debt have 
any such right. Kaupawano KARIM KAALESAN Fi- 
SABIL ALLAH V. NARENDRA Nat í ALl. 117 
—Mortgaged security, meaning of—Suit on 

mortgage—Stranger claiming interest in property 

not in mortgagor's interest—Desree if can be passed 
against him—Mortgage decree, if affects his interest. 

The mortgaged security does not mean the mere 
lands which the mortgagor professes to mortgage. 
The mortgaged security is the same as the property 
comprised ia the mortgage in the olds 85, Trans- 
fer of Property Act, and the term “property com- 
prised in the mortgage” meang “not the physical 
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object but the interest therein which the mortgagor- 


ia competent to transfer by way of mortgage at 
the date ofthe transaction." 

Where in a suit on a mortgage strangers claimed 
an interest in the land not in the mortgagor's 
interest and on their claim they had no right to 
redeem and hence no decree could be passed against 
them: 

‘Held, that they could in no way be disadvant- 
aged by the fact that their claim was not adjudi- 
cated in the mortgage suit. C.ETTYAR Firm ofS. 
M. A. M. v. U Po Mauna Reng. 731 

Mortgagee purchasing equity of redemption in 
money decree—kelation of mortgagor and mort- 
gagee, if ended—Mortgagor in order to` redeem 
must get sale set aside 

Though the purchase of the equity of redemption 
by the mortgagee does not ipso facto put an end 
to the relation of mortgagor and mortgagee, never- 
theless the saleto the mortgagee ig uct a nullity 
and the mortgagor is bound to follow the procedure 
allowed by the law to get the sale set aside. Other- 
wise his right to redeem is barred, TUKARAM 
RANGRAO Patin vy Supsupar NANAJI Pari 

Bom, 822 
Mortgagor completing his part of contract—~ 
Mortgagee failing to discharge consideration— 

Mortyagor's right, if a iransferoble claim. 

Where the: mortgagor has completed his part of 
the contract and the mortgagee bas failed to dis- 
_ charge the corsideration the mortgagor has a trans- 
‘ferable claim end his assignee is entitled to sue 
the mortgagee for the amount. Sarpar Kuan 9, 
HINDU Joint FAMILY Friem Ram Map Barkar Buan 

a? Lah. 698 

Person having some interest in mortgaged 
property as mortgagee-—Suit by him for mortgage 
money—All persons interested ir. mortgage. joined— 

Decree, if can be given. 

There is nothing 
person who has scme interest in the mortgage as 
mortgagee to get a decree when all those persons 
who can possibly have any interest in the mortgage 
are before the Court. Whatthe law requires is that 
all the persons interested in a mortgage must be 
parties to the suit, but it does not lay down that all 
of them should be arrayed on the same side, In 
other words, the law does not require that all the 
mortgagees must be plaintiffs, If this were so ‘it 
would have been the easiest thing for a mortgagor to 
arrange matters with one of the mortgagees whose 
share may be very small and induce him not to 
join in the suit and thereby defeat the interest of the 
remaining mortgagees, JAMNA Das Bisesar Lan v. 
Ment Rau HALWAI . Pat, 15 

- Purchaser of mortgaged property retaining 

portion of purchase money to enable him to pay 

off mortgage —-Whether persunally liable to dis- 
charge morigage debt. 

A purchaser of mortgaged jroyerty who retains a 
portion cf the purchase money incrder to enable 
him to poy off the mortgage does not thereby become 
personally liable to discharge the mortgage debt. 
Wal Uppin Arnan v. Ram Rak AN Ersag Oudh 451 

~ £alein execution — Purchase by mortgagee 
—Rights obtained by purchase. 

When at a Gourt auction the mortgagee purchases 
the mortgaged property, he is in the same pcsition 
as an independent purchaser, and what he purchases 
is the right ti the mortgagor and the mortgagee in 
the mortgaged property, and that only. ‚S. R. M.M. 
C. T. M. Firma. Ko Po SIN ; Rang. 383 

Subrogation—Person purchasing mortgaged 

















INDIAN CASES 


in law which disentitles the ` 


T193 
Mortgage—concld. z 


e 

property after sale under decree on pusine mort- 
_ gage but before confirmation of sale — Discharge of 
“prior mortgage before confirmation of sale— Right 
to subrogation against puisne mortgagee — Civil 
Procedure Code (Act V of 1908), O. XXI, r. 89. > 
A parchaser fren a judgment-debtor of property 
which has been actually sold in execution of a decree 
on a puisne mortgage can, by reason of his purchase 
after the Court auction sêle but before its confirma- 
tion and by reason of the discharge of the prior 
mortgage on their property before the confirmation 
of the Court sale, claim to be subrogated to the rights 
of the prior mortgagee as against the auction-pur- 

chaser, i h 
A person who holds property undera title which 
though voidable is gond for the time being is entitled 
to claim subrogation to the rights cf the mortgagee 
whim he has discharged. He is nct a mere volun- 
teer. VENKATAC. ALAM OBETTTAR u. ALAGARSWAMI 
CEETTIAR Mad. 34 


—— —Suit on—Suit against mortgagor and puisne 
mortgagee — Personal decree, if con be passed 
against puisne mortgagee—Such decree passed behind 
his back—No prayer for such decree in plaint— 
Objection to executabtlity, if can b2 taken—Civil 
Procedure Code (Act V of 1908), s. 47. , 

In a suit on the basis of a mortgage, against 
the mortgagors and the puisne mortgagee, the Court 
can pass against the puisne mortgagee a decree 
to the extent of his interest in the property. A 
personal decree cannot be passed against bim. : 

Where such a personal decree is passed against 
him behind his back, when there was no prayer 
for such a decree in the plaint, he can in execu- 
tion take an objection to the executability of such 
a decree under s. 47, Civil Procedure Code within 
30 days of the sale of the property of the puisne 
mortgagee and relief cannot be refused to him. BILAT 
Rout v. MAGBUB Sart Pat, 867 
Zar-i-peshgi lease. Suz Lease 225 
Security, meaning of. See Mortgage 731 
Motive. See Approver 511 


Muhammadan Law—Adoption, if recognized— 
Adoptions, if takes away status of person adopied in 
his family of birth. i 
Muhammadan Law does not recognize adoption and 

incidents relating to the law of aduption as laid down 

in the Mitakshara do not apply to Muhammadan 
femilies. The adoption by a person of another does not 
take away the status the latter possessed as the son of 
hisnatural father. A fortiori the son uf the adoptee is 
not deprived of his locus standi as a collateral in that 
family and he has every right to succeed to pro- 

jerty which he would get normally. Mir ZAMAN v, 

Nor ALAM 3 

—~—— Conversion to Muhammadanism, of Hindu— 
Whether dissolves marriage with Hindu wife. 
Where persons, not governed by Muhammadan 

Law, contract, or otherwise celebrate a valid marriage 

in accordance with a system cf law other than 

Muhammadan Law, the marriage and its dissolution 

will be subject, in British India, to the provisions 

of that other system of law, and not to Muhammadan 

Law, notwithstanding that one ofthe parties to the 

marriage has after being so married beccme a con- 

vert to Islam, Consequently, under the rules of 

Muhammadan Law applicable to Islamic States, and 








also under the law applicable to British India, the . 


mere fact of the Hindu husband’s conversion to 
Muhammadanism would not result in the dissolution 
of his marriage with his Hindu wives. Under the 
Hindu Law apostecy or conversion to any faith does, 


Pesh 314 (b) ` 
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mot affect the dissolution of marriage between Hindus, 

KEOLAPATI v. HARMAM SINGH Oudh 527 

—--~-—-Religious Endowment. Ser Representative 
suit 89 





Sects ani. communities — ‘Bengalee 
Muhammadan » community’, degnition of— 
Muhammadan of mixed blood in Burma—Question 
whether he is a Bengalee Muhammadan of Zerbadi 
or Burma Muslim is a matierwf evidence. 

A community must contain a certain suggestion 
of social unity. It is true that Munammadans of 
mixed blood in Burma are sometimes referred to as 
Zerbadis and sometimes as Burma Muslims, these 
two names being prac‘ically synonymous, but 
the test is that when a descendant of an 
Indian male parent identifies himself with 
Burma to the extent that Burmese is his family 
tongue and possibly he adopts Burmese clothes 
and manners of living, he must be regarded 
as having definitely left the Indian community 
and joined the community of the Burma Muslims, 
but when, on the other hand, owing to the influence 
of his Indian father, he keeps some Indian tongue 
as his family tongue, and retains the use cf Indian 
clothes and remains in the same sucial circle with 
Indians cf pure blood, he would then very pro- 
perly be said to belong to the Indian Muhammadan 
community, or, as the case might he, the Bengalee 
Muhammadan community, and so on. Whetner a 
Muhammadan of mixed blood retains his position in 
the Bengalee Muhammadan community or whether 
he definitely throws in his lot with the Muhammadans 
of Burma and clagsities himself as a Zerbadi or 
Burma Muslim is a matter of evidence in each 
case; it depends on the social unit to which he 
has attached himself and in which he is received 
on equal terms by the other members. ABDUL HAMID 
y. ABDUL Aziz Rang. 917 
—Wakf—Intention of wakif—Terms of deed, 

af can be considered in deciding motive of wakif— 

Held, on facts, that wakf was not valid as being 
, without bona fides, 

The terms of a wokf can legitimately be con- 
sidered in deciding the question of the wakif's 
motive in making the wakf. 

The wakf comprised tae whole of the property 
then owned by the wakif. The deed did not show any 
pious intention of the wakif except the maintenance 
of his family and dependents.: The entire profits 
were to be dividel among his heirs according to 
their shares under the Muhammadan Law. During 
his lifetime he had full control over the income 
and its use and no provision was made for the 
payment of his debts: 

Held, hat the deed was executed not with any 
Pious object but with the object of saving the pro- 
perty frem sale at the instance of his creditors and 
consequently the wakf not being a bena fide cue 
bub effected to defraud his creditors was invalid 
and must be set aside. HANUMAN Perasan v. Moaan- 
MAD Ismain MOAAMMAD Lah. 495 
Mutawalli setting up personal title 

to portion—Breach of trust and negligence —Whe- 

ther liable to removal. 

Selting upa title to wakf property as his perso- 
nal estate, might not by itself be sufficient ground 
for removal of a mutawalli from office, if it were 
established that there was honest administration 
and management of the wakf, and upon conformity 
to, and nct in defiance of the trust tor which a 
religious institution was established. Where, how- 
ever, in addition tothe fact that the mutawalli was 
persistently setting up a title of hig own to a por- 


IN . 
14 








GENERAL INDEX : 


o 


ixix 
Muhammadan Law~—coneld. 


tion of the wakf property, which was not establi- 
shed, the evidence shows that the mutawalli has 
practically no accounts of his management of the 
qwakf property and that he has been guilty of mis- 
feasance, breach “of trust and negligence of duty, 
the mutawallt is liable to be rem: ved fiom his 
office, Newaz ALMAD Ki aw v, HASAMADDIN ALMED 
Cal. 762 
~ ee Will disclosing unequivocal intention 
to dedicate property for benefit of Muslim 
community on occasions of their rejoicings and 
mournings—Valid wakf, if created—~Subsequent 
deed of gift -Wak£ property not mentioned—Lff ect 
of gift, 

The wakif by a will created a wakf of his; roper- 
ty, the will disclosing an uuequivocal intention to 
dedicate itfor benefit of the Muslim community on 
the occasions cf their rejoicing and mournings. 
Subsequently he executed a gift deed in his 
nephew's favour but didnot mention the property 
which was the subject of the wakf : 

Held, that the object of the wakf was not only 
definite and philanthropic but also charitable and 
the will created a valid wakf. 

Held, also that the deed of gift did not cancel 
the gift in toto but merely revoked that part of it, 
which dealt with the property other than wakf and 
that the testator’s death at once brought that part 
of the willinto operation whicn had been left un- 
touched in the gift and hence the will could not be 
left out of consideration in deciding the extent of 
the wakf property. Fazan Din v. Karam Hussain 

Lah, 404 

Murder, Sze Approver 511 
Mutual Benefit Fund—-Amount payable to legal 
heirs of deceased member—Whether liable for debts 
of member—Construction of articles—-Right of heirs 
to sue--Creation of trust—Insurance policies dis- 

tinguished, f 

The articles of association «fa Mutuel Benefit 
Tund formed to secure a pecuniary benefit on a 
co-operative basis to Non-gazetted Government 
Officers on their retirement from service or to 
their nominee or nominees or legal heirs provided 
that calls shall be made on the members cf Re. 1 
per head in the event of the death or withdrawal 
of a member after completing more than 15 years’ 
membership and that a certain percentage of such 
calls shall be utilised for making benefit payments 
to withdrawing members or to their nominccs or 
legal heirs of a deceased member in accordance 
with the articles. Every member was to appoint 
a nominee or nominees who were entitled to receive 
the benefits of the fund and on proof to the sa- 
tisfaction of the Central Committee of the Non- 
Gazetted Officers’ Association, Madras, and the 
members of that Committee were the directors of 
the Fund. The nominee of a member pre-deceascd 
him and after the death of the member, the qucs- 
tion arose whether the sum which becam. payable 
under the articles formed part of the estate of the 
deceased member and was liable to be attached for 
his debts or whether it was payable to his legal 
heirs: 

Held, that the fund did not form part cf the 
estate of the deceased member but was money 
available for payment to and liable to be disbursed 
in favour of the nominees or legal heirs cf the 
deceased according to the 1ules of the Fund by 
which the member agreed to be bound when he 
became a member and entered into the agreement 
with the Fund embodied in the articles; and the 
Fund was not, therefore, liable to be attached fur 
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the member's debts in the hands of his legal heirs. 
The case of a Fund of this nature is distinguish- 
able from amounts payable under life insurance 
policies; 

Held, further, that the legal heirs of the deceased 
member would be entitled to enforce the contract 
in the articles as the articles created a trust in 
their favour, the directors of the Fund being the 
trustees, and even assuming that the contract was 
not enforceable by the legal heirs, this had ncthing 
to do with the question whether the beneficial interest 
in the money vested in them or not, T’d1aGARAJAN v, 
VENKATRAMA AYYAR Mad, 889 
Negotlable Instrument — ‘Shahjog hundi, tf a 

negotizble instrument. 

A ‘shahjog hundi’, which is a document in verna- 
cular, is a negotiable instrument although it does 
not come within the definition of a ‘bill of exchange.’ 
“Firm MANGAL Sex-Jar Deo Prasan v. GANESHI Lan 

` All, 894 

Negotiable Instruments Act (XXVI of 1881), 

$8.1, 5,13 (2)—Act, if exhaustive Question of 

negotiability—Tests to decide—Document in oriental 
language—Mercantile usage. 

In considering the question of negotiability of 
an instrument it is always important to remember 
two very essential conditions both under the Nego- 
tiable Instruments Act and mercantile usage. One 
is that the instrument is transferable like cash by 
delivery and the other is that the holder pro tempore 
has the title to claim or receive payment in his own 
name The Negotiable Instruments Act deals with 
only three kinds of instruments: bills of exchange, 
promissory notes and cheques. It makes no provi- 
sion as regards hundis, yet it has never been held 
anywhere that a hundi is not a negotiable instru- 
ment. Negotiable instruments, in oriental language, 
are sometimes promissory notes inform and sab- 
stance ; but generally they are of the type of bills 
of exchange and are called hundis. The 
pressly saves from its operation any local usage 
relating tosuch instruments. The Act is not ex- 
haustive of all matters relating to a negotiable 
instrument, nor does it purport to deal with all 
kinds of negotiable instruments. Whenever aques- 
tion arises asto whether or not a document in an 
oriental language is a negotiable instrument, the 
point will have to be decided not by looking to the 
definition of a negotiable instrument as given in 
the Negotiable Instruments Act but independently 
of its provisions. The Courts will find out how 
such an instrument has been treated in the past 
and if it appzars that according to usage or custom 
such instruments have been treated as negotiable 
instruments then they will be treated as such. Firar 
MANGAL Sen-Jat Luo PRASAD v. Ganesar LAL 

All. 894 
— S. 4—Stamp Act (II of 1899), s. 2 (22)— 

Promissory note, essentials of —Held, that instru- 

ment in question was not a promissory note—Docu- 

ment not recording or purporiing to record ali 
terms of contract—Hxtrinsic evidence, admissibility 

of—Evidence Act (I of 1872), ss. 91, 92. 

The ingtrument in question was as follows: This 
(one) receipt is hereby executed by Bhai Hira 
Singh Attar Singh Kharbanda, residents of Hoti 
for Rs. 43,990 (Forty-three thousand and nine 
hundred rupees) half of which amount comes to 
twenty-one thousand nine hundred and fifty, re- 
ceived from the Firm of Lala Duni Chand Lala 
Hari Chand Sethi for andon behal of Captain 
Mohammad Akbar Khan of Hoti. This amount to 
be payable after 2 (two) years, Interest at the rate 
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; s 
of Rs. 5-4-0 (Rs. five annas four) per cent. per year 
to be charged. Dated this 20th day of Chetur 
(first month of the Hindu Calendar year) Sambat 
1974 corresponding to April 1, 1917, Stamp has 
been duly affixed (Sd) Hira Singh Kharbanda. 
, Kharbanda :” 

Held, that the document was not and could nof 
be intended to be brought within a definition 
relating to documentsewhich are to be negotiable 
instruments. Such documents must come into ex- 
istence for the purpose only of recording an agree- 
ment to pay money and nothing mors, though of 
course they may state the consideration. Receipts 
and agreements generally are not intended to be 
negotiable, and serious embarrassment would be 
caused in commerce if the negotiable net wera 
zast too wide. The document was a receipt 
containing the terms on which it was to be repaid, 
and being primarily a receipt, even if complied 
with a promise to pay, it was not a promissory 
note. 

Held, also that the document did not record or 
purport to record all the terms of contract between 
the parties. There was nothing in the document 
which explains how the money came to be received; 
and nothing to prevent the parties from showing 
that it was paid by way of loan, deposit, or on 
account of some joint adventure, The use of the 
money might have been limited in various ways, 
The only terms which the document expressed 
were as to the date of repayment of the money ex- 
pressed to be received and as to the rate of 
interest. These terms the defendants did not now 
seek to contradict, vary, add to or subtract from 
and hence it could not be said that under gs. 91 
and 92, Evidence Act, no oral evidence was admis- 
sible to contradict, vary, add to, or subtract from its 
terms, MOHAMMAD AKBAR Kean v, ATTAR SINGS 
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———ss, 5,13(2.. See Negotiable Instruments 
Act, 1881, s. 1 894 
—~-——~ §.16—Executant of pro-note signing for 


himself and for another—Recital in body of 

note of executant’s liability only—Liability of 

rincipal. 

here the executant ofa promissory note stated 
in the body of the note, ‘I promise and agree to pay' 
but signed the note in his own capacity and on 
pehalf of a third person : 

Held, that the executant and “the third person 
were liable upon the note, evea though in the body 
of the note there was no express statement that the 
third person was also liable. P. V. Govinpan v. 
T HAVARAYIL Kinat.i NARAYANAN Mad. 258 
~-3, 37—Endorsement postponing payment and 

altering rate of interest—Whether constitutes 

material alteration. 

An endorsement postponing payment abd altering 
the rate cf interest constitutes a material alteration, 
In such a case the actual position of the words with- 
in is immaterial, JoaarMaL BEHARILAL v, R. M. P. 
M. Gazrtyar FIRM Rang. 358 
— 5. 87— Fresh stamp, if necessary when 

material alteration is made. 

The law requires a fresh stamp when a material 
alteration is made as the alteration makes the in- 
strument a new one. JOHARMAL BBAARILAL v, R, M. P, 
M. CHETTYAR Firm Rang. 358 

s. 87— Material alteration—Tests. 

Where a negotiable instrument has been altered, 
the answer tothe question whether the alteration is 
a material one depends on whether it changes in any 
way the rights and liabilities of the parties thereto, 
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e .. 
Tt is immaterial whether tne change is prejudicial or 


berfeficial. JOHARMAL Besaran ~v. R. M. P.M. 
CsEtryar FIRM Rang. 358 
Oudh Civil Rules, rr, 38, 39. Seg Civil Procedure 

Code, 1908, O. XIII, r. 7 527 


Gudh Rent Act (XXII of 1886), s. 187—Suit under 
s. 127—Co-sharers—Suit to have rent assessed on 
ground that portion partitigned off is no longer 
grove but brought under cultivation—M aintatn- 
ability of. 

The right of a tenant to retain possession of 
grove land lasts only so long as he maintains it 
as a grove, but when he occupies it for purpose 
of cultivation, the grove tenure ends and the land- 
lord is at liberty to treat him as a trespasser 
liable to ejectment under s, 127 of the Oudh Rent 
Act. Consequently, a suit to have rent assessed 
under s. 127, on a plot-which has come to plaintiff 
as a result of partition, claiming that it was no 
longer a grove and had been brought under cultiva- 
tion, is mainaintable. Sarr Dın v. Jar Sines 

Oudh 708 

88,127, 128—Old grove partitioned and 
portions owned by different proprietors and held by 
different grove holders--Mere fact of common 
origin, tf makes them a single tenure. 

Where an old grove has been split up into three 
distinct portions owned by different proprietors and 
held by different grove holders and there is, there- 
fore, nothing in common between them the mere 
‘fact that the crigin of all these plots is the same 
cannot make the fate of one portion dependent 
upon the fate of the other portions. If there had 
been no such complete division of the original plot 
into three plots, then it might have been said that 
the tenure must stand or fall in its entirety. SATTI 
DIN v. Jar SINGH Oudh 708 

ss. 132, -129—Claim for arrears of 
lambardari dues—Limitation. 

Section 132, Oudh Rent Act, does not cover a claim 
for arrearsoflambardari dues, This section relates 
“only to suits for recovery of arrearsof revenue or 
rent or share of profits, It seems hardly possible to 
include a claim for lambardart dues under any’ of 
these heads, In the absence of any specific provision 
relating toa claim for arrears of tambardari dues, 
it must be governed by the general rule of limitation 
laid down ins. 1290f the Oudh kent 
prescribesa periodef one year from the date of the 
accrual of the cause of action, Ram Swarup ~v., Uma 
NATH-BAKEBH SINGA Oudh 319 


Oudh Sub-Settlement Act (XXVI of 1866), r. 10 

—Person claiming to be an under-proprietor— 
‘. Essentgals to be established—-Held, that defendant 

No. 9 was an under-proprietor and not a qabzadar. 

A person claiming to be an under-proprietor has, 
under r. 10 of the Oudh Sub-Settlement 
establish (1) that heor his ancestors were former 
proprietors, (2) that the lends in suit had been 
held by him or some person from whom he has 
inherited sometime since February 13, 1844, and (3) 
that the land had been held by such person as his 
str or nankar when he was in proprietary posses- 
sion. 

The plaintiffs’ case was that the ancestors of R, 
defendant No. 9, were old zemindars of village B, that 
D, father of defendant No, 9, and his ancestors had 
been in possession of the lands in suit as under- 
proprietors and sir-holders from the Shahi times and 
that the defendant No. 9 is the under-proprietor 
and not an occupancy tenant of the land in suit 
The plaintifis claimed tnat accordingly they have 
à . 
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the same rights as mortgagees with possession. as 
are possessed by defendant No. 9: 

Held, that there was nothing in the cass to 
suggest that the position of the branch of R in 
regard to the lands in possession of that branch at 
the time of settlement was different from the posi- 
tion of the other branches in relation to the lands 
in possession of those branches and as the heads 
of those branches nad been recognised to be under- 
proprietors of their lands, R was also entitled to 
the same rights insuch ofthe lands as were in 
possession of his grand-uncle at the first regular 
settlement and was anunder-proprietor and not a 
gabeadar, Kama PRASAD v, PIRTHI PAL SINGH 

Oudh 738 

Partition, Ses Basement 733 

Partition Act (IV of 1893), S. 4—Female member, 
if entitled to benefit of s. 4 after marriage. 

Afemale member of an undivided family who 
marries and goes to live in her husband's house 
prima facie gives up her intentionof continuing 
to reside in her old house, and since she is married, 
she is prima facie no longer a member of the family, 
and as such, she is not entitled to the benefit of s. 4 
with reference to the house. Bar Fatma v. GULAM- 
NABI HAJIBHAI Bom. 941 

S. 4—-Owner not in occupation and not 
having any intention to occupy—Whether can have 

benefit of s. 4, 

A person who is not in occupation and who has 
no intention of occupying is not entitled to the bene- 
fit of s. 4, Partition Act, merely because he is an 
owner, BAI FATIMA v. QULAMNABI HAJIBHAI 

Bom. 941. 
———— 5, 4—Scope of—‘ Undivided property” whe- 
ther confined to Hindu joint family. 

The expression “undivided family”, occurring in 
s. 4, Partition Act, is not confined to joint Hindu 
families nor to families of other religions which 
happen to have adopted Hindu notions of jointness. 
It includes also Muhammadans who are undivided in 
the sense in which the expression is used in 
8.4. Bat FATMA v. GOLSMNABT HAJIBHAT Bom. 941 
Partnership—Partnership property—Presumptior 

—Pariners jointly owning immovable property— 

Use of it for business — Property, whether of 

partnership, 

It does, not necessarily follow because certain part- 
ners jointly own immovable property which they use 
for th epurposes of the partnership business that that 
property is partnership property. Whether it is or 
is not depends uponthe agreement between the 
partners. Lacsuman Das v. GULAB Devi All. 143 
: Vesting of interest of retiring partner in 

immovable property in remaining partner— 

Registration, whether essential. 

Quere.—Whether a registered deed is necessary 
in order to vest the interest of a retiring partner in 
an immovable property in the remaining partner, or, 
in other words, whether a registered deed is neces- 
sary when the assetsofa partnership owing im- 
movable properties are divided and on adjustment of 





‘accounts an immovable property falls into the share of 


a partner. Jamna Das Biszsarn Lat v. MANI RAM 
HALWAL Pat. 15 
Partnership Act (IX of 1932), s. 69 (1)—Civil 
Procedure Code (Act V of 1908), Sch. IZ, para. 20 
— Application contemplated by para, 20— Whether 
excluded by s. 69 (1)—Suit, meaning of—Proceeding 
under para. 20, if protected. 
The word used in s. 69 (1), Partnership Actis 
“suit”, and under Sch. II, para. 20, Civil Procedure 
Code, the party is authorised to apply to any Coury 
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having jurisdiction and the application shall be in 
writing and shall be numbered and registered as 
a suit between the applicant-plaintiff and the 
opposite party as defendant. It follows, therefore, 
that only a. “suit” as understood in forensic langu- 
age was excluded and not an application such as 
is contemplated in para. 20, Sch. 11. , 

Under s. 69, sub-s. 3 (a), Partnership Act, the provi- 
sions of sub-s. 1 are not to affect the enforcing of any 
right to sue for the dissolution of partnership. 
Where the arbitration proceedings were on the face 
of them taken for the purposes of the dissolution of 


partnership of a firm, the proceedings under para. 20° 


will be- protected. Qamar Din v. Nur Din Lah, 670 
Passing off actlon. Sze Specific Relief Act, 1877, 
- 8.63 766 
- Pauper—Appeal— Security for 

demanded from pauper appellant. : 

According to the practice of the Rangoon High 
Court, security for costs cannot be demanded from 
a pauper appellant. It may be because of the 
frequency with which the applications for leave to 
appeal as paupers were granted in Madras that 
they found ib necessary to differ from the other 
“High Courts with regard to demanding security for 
-costs from paupers. Maune Yan Aune v. Oo Mu & 
Sons Rang. 538 
Pauper sult—Suit registered as ordinary suit— 

Application to continue it in forma pauperis— 
Maintainability. : 

The power to allow a suit tobe continued as a 
pauper suit was included in the power given to 
the Court to allow-a suit in forma pauperis to be 
instituted. The factthat a suit has already been 
registered as an ordinary suit does not prevent the 
Court from entertaining an application to continue 
it in forma pauperis. MusamMap Farsa Nasir v. 
SARADINDU MUKHERJEE 5 Cal, 689 
Penal Code (Act XLV of 1860), ss. 22, 421— 

Movable property in s. 22, meaning of —‘Property’ in 

s. 421, if includes a chose in action. 

The definition in s, 22, Penal Code, of ‘movable 
property’ is an inclusive definition and the word “pro- 
perty” in s.421 is wide enough to include a chose in 





‘action. Manozersaa ARDESHIR DEVIERWALA V. ISMAIL 
Ipranim PATEL 4 Bom. 310 
— ss. 35,38. Sr Penal Gode, 1860, s. pah 
ma 5, 95, Sez Arms Act, 1878, s. 4 912 
~——~-——§,109. See Penal Code, 1860, s. 195 988 


s, 109—Person making theft and robbery 
feasible by giving another person money to be 
xobbed—Whether abetment. 


A man who makes a theft or robbery feasi- 
ble by giving another person money for 
that person to be robbed, cannot be said 


to have abetted the actual robber with whom he 
has never had any communication whatsoever. J. W. 
ATKINSON v. S, W H. XAVIER Rang. 988 
$, 110, Ser Penal Gods, 1860, s. 149 563 
-8. 120-B. 





Ses Criminal Proezdure Code, 1898, 5, 235 504 m 


Sze Penal Gode, 1860, s. 420 7 
———-$.121, Ser Legal Practitioners Act, 1879, 
B. 12 414 
——— 58, 149, 35,38, 110—S. 149, construction 
of—All members of assembly, if guilty of same 
offence as principal ojfender—Principle of ss. 38 
and 110~—Whether applies to offences under s. 149. 
In construing s. 149, Penal Code, a question srises 
whether a member of the assembly is guilty neces- 
garily of the same offence as the principal offender 
or whether it is to be determined, with reference 
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to the facts of the case, what offence the members 


must have known to be likely to be committed and 
whether if such offence is a minor offences they 
should be convicted accordingly. The latter con- 
struction is more in accordance with the inteption 
of the Legislature and this view is consistent with 
the principles laid down in ss. 35 and 38 of fhe 
Code, The principle of ss. 38 and 110 applies to 
offences under s., 149 and the liability of in- 
dividual members of an unlawful assembly under 
the latter section depends on the intention or know- 
ledge of the members. Buacwar SINGH v, Eureroe 


Pat. 563 
- -——--— §,153-A, Sze Criminal Procedure Code, 
1898, s 99-A. 5078 B 


—- — 5, 153-A— Words coming under s. 153-A, 
Penal Code—Intention to promote hatred, if should 
be established—Origin of community sought to be 
traced—When amounts to offence under s. 153-A, 
There are many offences in the Penal Code for 

which the proof of an express intention on the 
part of the accused is not at all necessary. Indeed, 
wherever if is necessary that intention should 
form a necessary part of the offence the sections 
expressly say so. 

The Legislature contemplates that the words 
spoken or written, which do promote hatred, ete, 
would create sufficient mischief so as to fall within 
the scope of the section, and that it is not neceg- 
sary for the prosecution further to establish that 
the writer had the intention to promote such hatred. 
Even if a question of intention were to arise, such 
intention must be gathered from the words spoken 
or written, and they themselves would be conclusive, 
and it would not be necessary for the prosecution 
further’ to prove that such an intention was behind 
the use of such words. 

Where the origin of a community is sought to be 
traced, then so long as there is adherence to the 
historical part of the narrative, however unpalat- 
able it may be to the members of that community, 
there may be no offence; but on the other hand 
where the author uses language which shows malice 
and is bound to annoy the members of the com- 
munity the origin of which he is going to trace, 
and uses remarks which apply to all the present 
members of that community so as to degrade them 
in the eyes of the other classas, he would, be 
or hatred between 
that community and the membérs of his own com- 
munity who, he intends, should entertain a low and 
poor opinion of that community, and regard them 
a3 belonging to the low caste. In such cases the 
offence falls within the scope of s. 153-A, Penal 
Oode. M. L. O. GUPTA v. EMPEROR All..507 SB 
s.171-G—General charges of misconduct, 

if statements of fact withins. 171-G—-Held, state~ 
ment was only general imputation of misconduct. 

General charges of misconduct are not statements 
of fact within the meaning of s, 171-G.- 

Where the important statements in question were 
that it appeared that because complainant commit- 
ted fraud in respect of money in the fund. office, 
he was removed by the general body or by the 
department, and complainant and (nother) have 
removed from the list of voters the names of those 
who did not vote for them: 

Held, that the first of the above statements may 
be construed as a statement of fact. The other 
statement that he removed the names of voters 
from the ‘list of electors, that is, the names of 
those who did not vote for him at the previous 
election three years before, isa general statement 

. . 
. 
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a géneral imputation of misconduct unaccompanied 
by any charge of particular acts not amounting to a 
statement of fact within the meaning of s. 171-G. 
NARAYANASWAMY NAICRER v. D. Devarasa MUDALIAR 
e Mad. 494 
8.171-G — Previous sdnction—Defamatory 
statements about persons not candidates at election 
—Sanetion, if necessary. 
It is only in the case of an offence under s. 171-G, 
Penal Code, that previous sanction is necessary, 
And the offence defined in that section is the 
making of a false statement in relation to the 
personal character or conduct of a candidate at the 
election. It does not apply to defamatory state- 
ments made about persons who are not candidates. 
Narayanaswamy Natcker v, D, DEVARAJA MUDALIAR 
f l -e Mad, 494 
8. 172— Conditions of sepplicability— 

Criminal Prosedure Code (Act V of 1898), s. 552 

Magistrate proceeding under—Nature of order to 

be passed—Power of District Magistrate to issue 

appropriate order to enforce order under 3. 552— 

Such order not issued to accused who absconded— 

Offence under 3.172, if committed. 

Section 172, Penal Code, can apply only ifa 
summons, notice or order isto be served on the 
accused, who absconded with a view to evading the 
service of such summons, notice or order. The 
order which the District Magistrate can pass under 
s. 552, Criminal Procedure Code, is forthe imme- 
diate restoration of the woman unlawfully detain- 
ed to her liberty, or if she ig a female child below 
16 years, to her husband, parents, guardian or other 
person having the lawful charge of such child. An 
order of the District Magistrate direeting the Police 
to produce the woman before him is not one under 
s. 552, Criminal Procedure (ode, at all. There ig 
nothing in s. 552, Oriminal Procedure Code, which 
requires service of the order on any person. The 
order is one capable of execution, and the section 
days down that the Magistrate “may compel com- 
pliance with such order using such force as may 
be necessary.” Once an order under s. 552, Grimi- 
nal Procedure Code, has been passed, it is open to 
the Magistrate to uss all lawful means to have the 
woman restored to her liberty. It ts conceivable 
that, for that end, he may legally issue an appro- 
priate direction to sume other person in whose cus- 
tody the woman may ba. When the order of tha 
District Magistrate is not one which can be con- 
sidered to be, in substance or form, an order 
under s. 552, Criminal Procedure Code, and he 
does not in that connection issue any summons, 
notice og order for service on the applicant and no 
attempt is or could be made to serve on him 
such summons, notice or order, s.172, Penal Code, 
cannot apply. ABDUL JALIL Kaan yv. Emperor 


All. 755 
~$, 182. Sze Penal Code, 1860, s. 211 140 
$, 182—Kalse report to Police—When 


amounts to offence unders, 182. 

In deciding as to whether a false report made 
‘to the Police amounts to an offence under s. 182, 
Penal Code, the qusstion is not whether the report 
wag ene of a coguisable crims but whether it was 
of such a nature as might bò supposed to lead the 
Police to make uss of their lawful powers to the 
injury or annoyances of any person. FARIDUDDIN 
K ian v. EMPEROR All. 338 

5. 186—Obstruction, meaning of. 
~ By obstruction in s, 186, Penal Code, is meant 
physical obstruction, In re BABULAL Nag. 308 
oon s. d93— Applicability — Intention of 


` 162-G. Jk 
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fabricating evidence in order that it should appear 

in evidence in judicial proceeding — Necessity of. 

It is incorrect to say that s. 193, Penal Code, is not 
intended to be applicable to an act done by an 
offender to screen himself from punishment, ani is 
only applicable toan act done by the offender for the 
purpose of getting another person into trou- 
ble. 

Per Jack, J—An accused could only be guilty 
under s.193, Penal Code, if he had the intention of 
fabricating evidence in order that it should appear 
in evidence in a judicial proceeding or in a proceed~ 
ing taken by law beforea public servant, as such, 
or an arbitrator as laid down in s. 192. Phe prose- 
cution must therefore show that there was such 
an intention and that the accused did not fabricate 
evidence merely to sereen himself in the belief that 
his conduct would result in no proceedings whatever 
being taken. SUPERINTENDENI & REMEMBRANCER OF 
LEGAL AFFAIRS, BENGAL v. TARAK NATA CAATTERJEB h 

s . Cal. 910 
———$$3 195, 197, 211, 109— Scope—Charge, 
under s. 21l against public servant — Sanction of- 

Local Government, necessity of. 

Cognizance of complaint under s. 211, Penal 
Code, cannot be taken against person for action, 
taken by him as Deputy Commissioner of Police, 
without the previous sanction ofthe Local Govern- 
ment. J. W, ATKINSON v. S. W. H, Xavier 6 

. 5 Rang, 988 
3, 211—FPalsely charges in s. 211—Meaning 


of. i 

he words “falsely charges” used in s. 211, 
Penal Oode, must be read with the preceding words 
of that section and imply a false charge toa 
person in authority made with a view to setting 
the criminal law in motion. The question here is 
one of intention, “ HIDAYATULLAN v. EMPEROR 

Pesh. 140 

—— §§. 211, 182 — Institution of criminal 

proceedings, within s. 211—When takes place— 

Criminal Procdure Code (Act V of 1898), s. 4 

(g) Telegrams sent to Deputy Commissioner, etc, 

alleging offence by Sub-Inspector— Allegations 

found to be false on inquiry—Prosecution under 

s. 211, legality of —Conduct of sender, if punishable 

under s. 182. | 

A person actually institutes criminal proceedings 
upon making acomplaint as defined in s. 4 (9), 
Criminal Procedure Code, and a person also insti- 
tutes criminal proceedings upon reporting the com- 
mission of a cognizable offence to tne Police who 
are empowered to investigate the allegation. It is 
true that e Criminal Court can take cognizance of 
an offence not only upon the receipt of a complaint 
or upon thereport of a Polic: Officer, but also 
under s.190 (1) (c), Criminal Procedure Code, upon 
information received from any person, but it cannot 
be said that a person who gives informationto a 
Court without a view to that (Court taking action 
under the Criminal Procedure Code, thereby him- 
self institutes criminal proceedings. In order to 
render an allegation a complaint it must be made 
“with aview to a Magistrate taking action under 
the Oriminal Procedure Qode.” Where, therefore, 
a telegram alleging that a certain offence has taken 
place does not contain a prayer asking the addressee 
to take action as contemplated by tha Code, there 
must be clear proof that this was the petitioner's 
intention before it can be held that he submitted 
ə complaint, 

Where telegrams were sent tothe Deputy Com- 
missioner, Assistant Oommissioner and District 
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Superintendent of Police that a certain Sub-Inspec- 
tor had committed certain offence against the 
sender, and on Magisterial inquiry the allegations 
were found to be incorrect and ‘the sender was 
prosecuted under s. 211, Penal Code : 
Held, that inthe absence of proof that 
grams were sent with a view to the authorities 
taking criminal proceedings against the sender, 
he could not be convicted under s. 211 but his 
conduct was punishable under s. 182. HIDAYATULLAH 


the tele- 


v. EMPEROR Pesh. 140 
———— Ss, 228. Ger Legal Practitioners Act, 1879, 
s. 13 (0) (f) 534 


8. 243-—-Possession of counterfeit coin— 
Accused living tn house along with other persons 
—Conriction for being in possession of counterfeit 
coin—Criminal trial. 

It is certainly not intended that no person in 
possession of a house shall be convicted of being in 
possession of stolen property or counterfeit coin or 
anything of that kind ifthere happen to be other 

eople living inthe house and ifit cannot be posi- 
tively established that the person convicted had 
put the incriminating articles in the placo where 
they were found. It must be shown in the first 
place that the incriminating articles were found in 
a place in the possession of the person to be con- 
vioted. In the next plaée it must be shown either 
by direct evidence or by circumstantial evidence 
from which a reasonable inference can be drawn 
that the person to be convicted knew that these par- 
ticular things were in the place where they were 


found. Torsi Ram v. EMPEROR All, 295 
——§. 294-A Bge Lottery 68 FB 
————8. 300, Exceptions! and IV—Accused 

taking his wife away without Fougk-handling 


her— Deceased not having right to interfere 

threatening to attack accused—Such interference, 

if amounts to grave and sudden provocation. 

Where the deceased who had no particular right 
to interfere between the accused and his wife, 
interfered while the accused was taking away his 
wife by hand without handling her roughly, and 
threatened to attack the accused, and in all pro- 
bability, hit him with a cane: 

' Held, that such interference amounted to grave 
end sudden provocation and the aceused’s action 
in dealing with the deceased was covered by Ex- 
ceptions l and IV to s. 300, Penal Code, especially 
when the parties were to some extent drunk. NGA 
Kuant v. EMPEROR Rang. 277 
——— 88. 302, 84—Murder committed by reason 
of and at bidding of spirit — Whether case of 
unsoundness of mtind—Sentence— Murder of 
husband with brutality—No pretence of grief—No 
motive—Full confession—Held, extreme penalty 
uncalled for. 

Where an accused charged with murder alleges 
that she committed murder by reason of being pos- 
sessed by evil spirit and in pursuance of its 
bidding, on pain of being herself killed by that 
spirit, s. 84, Penal Code, does not apply, as it cannot 
be said to be a case of unsoundness of mind ren- 
dering her incapable of knowing the nature of the 
act or that she was doing what was either wrong 
or contrary to law: 

Held, that the unnecessary brutality of the murder, 
the large namber of injuries inflizted not only on 
the neck, but also onthe chest snd face, the fact 
that the accused herself brought the neighbours 
on the scene by her cries, and ‘her failure ta 
make even a pretence of grief by shedding tears, 
are, however, features which, together with the want 
: a eee See 
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of an intelligible motive, and the full confession 
made by her, seem tobring this case within ethe 
class in which it is not usual to pass the capital 
sentence. SUKNI ČHAMAIN V. EMPEROR Pat. 25 
ss. 302, 326 — Abetment— Assault with 
intention of robbery—Held, accused were guilt 

only under s. 326. 

Where there is nolhing to show which of two 
accused persons committed the crime or that there 
was any common intention: tu commit the crime 
of murder, one of them must have committed it, 
but it cannot be said that the other man abetted 
the crime of murder by his mere presence, in the 
absence of any evidence to show that he instigated 
the murder or intentionally committed it, or en- 
gaged in a conspiracy to commit murder or, what 
is much the same thing, that the murder was 
committed in pursuance of a common intention. 
The mere fact that the accused's companion tried 
to commit an assault on the deceased's companion 
is not sufficient in itself to show that the accused's 


companion contemplated murder being committed. 
Nea Ba Kraine 0. EMPEROR Rang. 6 
——— 8. 304- — Attack on spur of moment— 

Death due to shock, cumulative effect of various 


injuries—No intention to cause death—Offence. 

Where the attack was directed not against the 
head but against the body and the attack was made 
on the spur of the moment without premeditation 
and although every participant in the attack was 
actuated by the intention to inflict injury it was 
not expected that he would weigh the violence of 
his blow and the medical testimony is to the 
effect that the death was due to shock which was 
the cumulative effect of the various injuries: 

Held, that in an unpremeditated joint attack, when 
each individual beats with a stick, anything mors 
than the knowledge that their joint act in its 
cumulative effect is likely to cause death cannot 
be imputed to them collectively and that the inten- 
tion was not to cause death or to cause such 
bodily injury as is likely to cause death but thera 
was knowledge that the cumulative injuries were 
likely to cause death and ths offence fell within 
the second part of s. 304, Penal Code. 

Held, also, that the concerted raid on the innocent 
and defenceless villagers, including the abominable 
conduct towards women was the more heinous and 
reprehensible by reason of the*fact that it was 
perpetrated by British soldiers whoss duty it is 
to protect the lives, persons and property of the 
inhabitants of India and that that duty they had 
shamefully betrayed and brought indelible dis- 
grace on their uniform and there was no gcope for 





mitigating the penalty, James DowpaLn v. Experog 
Neg. 430 

8,307. Ser Evidence Act, 1872, s. 105 
844 


—-—~53, 324-34, See Criminal Procedure Code, 
1898, s. 235 926 
s. 325, Sez Criminal trial 925 
—8, 326, Sze Penal Uode, 1260, s. 302 6 
~---———S, 366, Sez Criminal Procedure Code, 
1898, s. 561-4 176 
——- 88.378, 425—Theft of calf and subsequent 
killing of it—Whether constitute two offences of 
theft and mischie? — Separate convictions and 
sentences—Legality of—Criminat Procedure Code 

(Act V of love), s. 35. 

Where a calf is stolen and then killed, two distinct 
offences are made out and thesetwo offences are 
distinct offences and constitute two differant acts fal 
ing withip the definitions of theft as well asof mig 
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chief. It cannot be said that simply because the 
accused has cansed wrongful loss to another person 
by tdking away his property without his consent, the 
subsequent act of destruction of that property would 
not be an offence because the wrongful loss is already 
cgused by taking it away from its possessor. Separate 
convictions and separate sentences for the offences are 
quite legal, EMPEROR v. B Awan Surst Bom. 283 
88.379, 447—Accusd purchasing share in 

land and structures jointly owned by co-sharers 
in executionof decree against one of them— 

Accused utitizing material of old huts and 

building new huts on same land—Whether offence 

under s. 379 or s. 447. 

A co-sharer in possession of a joint property has 
the undoubted right to remove a movable pro- 
perty in his possession and also in the possession 
of other co sharers from, one spot of the joint land 
to another spot of the same lend. 

Where certain persons, purchasing a share in 
the land and structures jointly owned by some co- 
sharers, in execution of a decree sgainst one of 
them, took out possession through Court and utilized 
some of the old materials of huts belonging to the 
co-sharers which had been blown away and built 
& hut on the same land: 

Held, that they were not guilty under s. 379, 
Penal Code, there being no dishonesty on their 
part or any wrongful loss to other co-sharers. Nor 
could they be convicted under s. 447 of the Code 
as being part owners of the land. ‘They entered 
upon it for the purpose of exercising their rights 
of ownership. Niryananpa PODDAR v. Rupar BEPARI 
Cal. 660 
offence— 
seven years— 


———— 8. 395— Dacoity — Nature of 
Punishment, ordinarily should be 
Criminal trial—Sentence. 
Dacoity is a most serious crime which it is diffi- 

cult to detect in the sense of bringing home the 
offence to the culprits and it is an offence which 
gives rise to a great deal of misery. In ordi- 
#nary circumstances a sentence of rigorous imprison- 
ment for a period of seven years is the least sen- 
tence which should be passed. 

Where five men concerned in a dacoity go into 
apartments occupied by three defenceless women, 
with intention of committing robbery and they 
catch hold of one of the women by the throat and 
wound the otherg, but do not succeed in their 
object of committing theft, due to the fact of 
neighbours’ immediately coming to the assistance 
of the women, the offence is not merely a techni- 
cal dacoity but a serious crime. 

[Sentences of two and one years were enhanced 
go ten aad seven years, respectively.] EMPEROR v, 
LAKHAN BINGA All. 499 
——— S. 405—Scope of. 

Per Lakshmana Koo, J.— The terms of s. 405, 
Penal Code are very wide and entrustment may be 
brought about in any manner. EMPEROR v. Joan Mo 
Iver Mad, 592 (b)F B 
—~—— 85. 405, 406, 420—Rntrusting—Deceit— 

Consent—Deceit preventing true consent—Whether 

there can be entrusting, 

Per Mockett, J-~-There can be no consent bya 
person who is cheated, and so, if there was deceit 
which prevented any true consent arising, there could 
be no entrusting; the terms are mutually exclu- 
sive, Emperor v, Joan McIver Mad. 592 (b) F B 
——-— 88.405, 415—Entrusted, meaning of— 

Cheating, if a complete offence by itself. 

Per Cornish, J.—The word “entrusted” should be 


construed as ib escurs in a section of the Penal Code 
e 
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headed “of oriminal breach of trust.” The notion 
of a trust in the ordinary sense of that word is that 
there isa person, the trustees or the entrusted in 
whom confidenca is repos3d by another who commits 
prop2rty to him; and this again supposes that the 
confidence is freely given. A person who tricks 
another into delivering property to him bears no 
resemblance to a trustee in the ordinary acceptation 
of that term; and s. 405, Penal Code give no sanction 
to regard him as atrustes. The illustrations to the 
section show that itis intended to covar the case of 
property honestly obtained by the person entrusted 
with it, and subsequently dish mestly migippropriated 
by him in breach of his trust. The esssnce of crimi- 
nal breach of trust isthe dishonest conversion of the 
property entrusted. But the act of cheating itself 
involves a conversion, Conversion signifies the 
depriving the owner of the use and possession of the 
property. When the cheat afterwards sells or con- 
sumes or otherwise uses the fruitof his cheating he 
is nob committing an act of conversion, for the con- 
version is already dənə, but he is furnishing evi- 
dence of the fraud he practised to get hold of the 
property. It is not necessary to strain the language 
of s. 405 to catch the cheat, forhe can be daalt with 
apart from that section. In fact, there would be 
little use for s. 415 ıt cheating is only a form of 
criminal breach of trust. For these reasons cheat- 
ing is a complete offence by itself and cannot be 
criminal breach of trust. EMPEROR v, Join Molver 
Mad. 592 (b) F B 

88.406, 420—Entrustment for special 
purpose—Cheating —Subseguent misappropriation— 

Offence. 

Where there is an entrustment of the bonds fora ` 
special purpose and, it is immaterial how the ac- 
cused became entrusted with property or dominion 
over property, he would be guilty under s. 420, 
Penal Code, of obtaining property by cheating as 
soon as delivery is obtained and subsequent mis- 
appropriation will bring him under s. 406, Penal 
Code, as well. JIMPEROR v. Joan Molver 

Mad. 592 (b) F B 

s. 409—Accused charged with embezzlement 

of particular sum—Defence that prosecution 
failed to prove it, though they might have proved 
other embezzlements—Defence, if can hold good— 

Criminal trial. 

Tt is not open to tbe accused to put up a defence 
against the charge framed under s. 409, Penal Code, 
that the prosecution has failed to prove the embezzle- 
ment of a particular sum, with which he is charged 
though they might have succeeded in proving 
embezzlement of other sums for the offence amounts 
to no more than this, that the prosecution have failed 
to prove the embezzlement because it is possible 
to explain all ths -circumstanc:s against the appel- 
lant by ths hypothesis that the appollant embezzled 
some other sums shortly before or after the alleged 
occurrence, Such’a defence cannot hold good for the 
simple reason that, if accepted, it would merely 
involve a conviction, whatever hypothesis was 
adopted andno prejudiced can be urged by the 





accused for lack of charge becauss it was his own 
defence GURBAK .8 1 SING: v. JWMPR 202 Lah. 391 
6, 412. 
Sex Criminal trial ’ 927 
Sue Evideaca Act, 18729, s. 114 ill. (a) 927 


3.414—For conviction under 3.411, it must 
be shown that the property found was stolen— 
Proceeds from sale of stolen property, whether 
amounts to receipt of stolen property teself— 
Accused when questioned showing where the property 


Jawi d 
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was—Statement, if admissible under s. 27, Evidence 

Act (I of 1872). 

- In order that any person must be convicted of 
receiving stolen property, it must be shown that 
the property was stolen. The receiving of proceeds 
realised from the sale of the stolen propérty is not 
receipt of the stolen property itself. 

Where an accused charged under s. 414, Penal 
Code, when questioned offered to indicate the place 
where the property was and on his master's keys 
having been obtained, he took the Police to the 
spot and entering the room retrieved the currency 
notes himself from underneath a pile of fire- 
wood: 

eld, that his statement which led to recovery of 


the property was admissible under s. 27 of the- 


Evidence Act. 

Held, however, that there wasnothing to show 
that any of the notes recovered were identical with 
the notes stolen and consequently his conviction 
under s, 414 could not be maintained. BALIRAM v, 


EMPEROR Nag. 779 
s 415, Sze Penal Code, 1860, s, 405 
592 (b) 
§,417— Conspiracy to cheat— Conspiracy 
not established—Cheating proved—Punishment for 
cheating only—Criminal trial. 

‘The accused were charged with cheating in pur- 
suance of a conspiracy which was not proved, and 
the evidence showed that the offence of cheating 
was committed without conspiracy: 

Held, that the accused could be punished for 
cheating only. EMPEROR v. ABDUL Rar MAN AKRAMDIN 


Bom. 950 

8. 420, 
Sen Criminal Procedure Code, 1898, s 235 504 (a) 
592 (b) FB 











Sez Penal Code, 1860, s. 406 

- 88,420, 120-B—Conspiracy by five persons 
to cheat—Acquittal of four—One found guilty of 
cheating—His conviction, if vitiated by acquittal 
of others—Criminal trial. : 

Where five persons are alleged to have combined 
to, deceive another, and four are given the benefit 
of. doubt, the position of the remaining accuseed 
who is found gnilty of deception is not affected. 
The participation of the others being eliminated 
he is the only person who was responsible for 
deception which ex hypothesi did take place, His 
conviction is not vitiated by the fact that the other 
four are acquitted, Jia LAL v. EMPEROR All. 748 

- s. 421. See Penal Code, 1 60, s. 22 310 
ss. 421,423, 22 — Movable property of 
insolvent in foreign State—Fraudulent disposition 

of it to prevent distribution among creditors— 

Whether offence under s. 421. 

Movable property ina foreign State belonging to 
the insolvent would ordinarily vest in the Receiver in 
insolvency and the latter can take steps to recover 
it through the insolvent or otherwise so as to make it 
available and distributable among his creditors, It 
may bethatinsome ceses he may not succeed in 
doing so, but the liability of the property being dis- 
tributed among creditors does remain according to 
the law of British India, and if a dishonest or 
fraudulent transfer, removal or concealment or de- 
livery of such property, is made by the insolvent 
without adequate consideration so as to prevent its 
distribution among his creditors according to Indian 
Law, the offenceunder_ s. 421, Penal Code, would be 
established even if that property is ina foreign 
State. MAKOLERS.A ÅRDESLIR  DEVIERWALA v. 
ISMAIL ĪBRA IM PATEL Bom. 310 

s, 424 — Person removing crop to defraud 
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creditors—Test to see if offence under s, 
been committed. ‘ 
Obiter.—It cannot be said that a person who re- 

moves a crop which cannot be said to be duly at- 

tached because ofa failure in carrying out the pro- 
visions of r. 4490. XXI, cannot be punished fore 
an offence under s. 424, Penal Code. The question 
under s. 424, Penal Code, is not whether the prop- 
erty passed into the possession of the Court but 
whether the accused person removed or concesled 
his own property with intent to defraud or defeat 
his creditors or partners or others, Ram Basan 

AHIR v. EMPEROR All, 653 

sS. 425, Ben Penal Code, 1860, s. 378 283 

-—--—- 5, 447. See Penal Code, 1860, s. 379 660 

8. 447—Trespass—Trespassers coming into 
possession—Possession of rightful owner, whether 
lost—Second act of trespass Brosecution by rightful 
owner, tf can be started. 

Possession is not lost because trespassers come 
without license and plough the land. It would put 
therightful owner of landin an almost impossible 
position if after getting possession of the land through 
a Oivil Court a single act of trespassis deemed 
sufficient to take away his possession and to deprive 
him of recourse to the Criminal Courts. Consequently 
the rightful owner can file a complaint for the second 
act of trespass even though atthe time he was de- 
prived of the possession by the trespassers. EMPEROR 
v. AMRU Nag. 813 
8, 448-—Criminal trespass—Accused put in 

possession of shop after riot—Complainant's posses- 

ston ending before possession of accused—Held, 
offence of criminal trespass not made out— 

Intention to annoy. 

The offence of criminal trespass is not made out 
merely by the fact that after the riot the petitioner 
was found in possession of the shop, the possession 
of the complainant having come to an end some 
time beforethat of the accused began; intention to 
annoy cannot be properly inferred, if it can be in- 
ferred in such cases at all, from something done after 
the complainant's possession of the shop had come to 
an end, Ganauri M1av EMPEROR Pat, 22 
——— S, 457—Doubt as to whether accused had 

guilty knowledge that property was in house occupied 

by him and others— Conviction, if proper—Two 
brothers living in same house admitting stolen 
property to he in their house and mot claiming it 

—No explanation as to how tt got there—Offence, 

if made out. 

It is wrong to say that in no circumstances can 
a man be convicted of being in possession of stolen 
property if there are inmates of the house other 
than himself. The law is that no person can Be con- 
victed if itis doubtful whether he or some other 
person had guilty knowledge thutthe property was 
in the house occupied by him and others. 

Where two brothers living in the same house 
being charged under s. 457, Penal Code, admit that 
stolen property was found in their house and do 
not claim it to be theirs, but do not explain how 
it got there, and the fact that the house in which 
the property was found was occupied by both of 
them is established, they can be convicted under 
s. 457 especially when they were seen with another 
person accused of the same offence on the evening 
before commission of the crime. HABIB ~v. EMPEROR 

All, 964 
ss. 497, 498. Criminal Procedure 

Code, 1898, s. 561-A 175 
Pensions Act (XXIII of 1871), ss. 11, 12—Eyery 

muaf right, whether pension; 


424 has 
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The phraseology of ss. 11 and 12, Pensions Act, is 
narrower, and must be presumed to be designedly so. 
Every “muaf” rights cannot be regarded as a “pen- 
sion” within the meaning of ss. 11 and 12. MUMTAZ 
Hussar v. BRACMANAND Al. 56 


’ Perpetulties—Rule of— How aris&— Restraint on 


alienation. 
Perpetuity may arise intyo ways: first by tak- 


ing away from the owner the power to alienate 
property; and secondly, the creation of future 
remote interests, The former gives rise to the 


rule forbidding restraints on alienation, which 
strictly speaking is the rule against perpetuities ; 
and the latter gives rise to the rule against re- 
moteness, which is also miscalled rule against per- 
petuities. Of course, any one member of a Hindu 
joint family and, therefore, all, might, for sufficient 
consideration, bind themselves to forego their rights 
for aspscified time and for a definite purpose by a 
contract which could be enforced against them 
personally. But it is not competent for the owners 
of property inthis country by any arrangement 
made in their own discretion to alter the ordinary 
incidents of the property which they passess, for 
instances, to say that ths joint property shall remain 
the joint property of the joint family in perpstui- 
ty but shall not possess the incident which the 
law of the country attaches to property in such 
consideration, namely that every independent parce- 
ner is entitled at any time to have his share divid- 
ed off from the rest, There is nothing inherently 
wrong or objectionable in a contract between 
persons tying up properties for a limited time for 
a definite purpose or forthe sake of convenience. 
But itis against public policy that property should 
be settled on special trust for an indefinite period, 
so as to prevent it being freely dealt with. AJIT 
Kustar MITRA v. TARUBALA DASI Cal. 965 
Pleadings, Sez Limitation Act, 1908, Sch. I, Art. : 
3 


———Party, tf should plead the law under which 
he ts entitled to decree. 

A plaintif cannot be held to blame for not 
pleading the law under which he is entitled to a 
decres. When he has stated his facts, it is for the 
Court to apply the law if the. facts are found to 
be proved. Sprctsan MANAGER, Covet or Warps, 
BALRAMPUR ESTATE v, AYAM Lan Oudh 836 


Practice ~Adjournment — Intervention by third 
party in suit—Postponement required to enable 


anv stigation to be made—Procedure. 

Intervention bya third party in a suit, however 
excellent the motive may be, is contrary to judicial 
principle; the contest is restricted to the parties or 
eperson® put forward under the usual procedure by 
the parties to represent them therein. Government 
or any authority designated by Government which 
is satisfied that intervention is required, cannot 
intervene stall except on formal authorization by 
tie defendant or the Government Pleader or other 
Pleader in that regard, Thus if a postponement of 
the trial is required toenable investigation to be 
made by the Criminal Investigation Departmant, 
Government or the authority designated by 
Government must seek it through the defendant, 
and” to that end, may have to assist tho defendant 
to enter appearances ata date before the investigat- 
ing department is able to report definitely that the 
suit is in fact fraudulent ; such action may perhaps 
be regarded as incidental to the policy approved. 
Again the grant of postponement to the defendant 
is in the discretion of the Court and will be exer- 
cised upon. , Consideration of the materials placed 
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before the Court by the Pleader empowered by the 
defendant to appear and act on hisbehalf. Bras- 
NANDAN SrxGa v. Ramyata MALI Pat. 568 FB 
- Appeal — Findings of fact based on in- 
struments of title, whether can be challenged. 

A finding based upon documents which are instru- 
ments of titleand not merely historical materials, can 
be challenged in second appeal even if it is a 
finding of fact. GULAI v. SRIPAL Oudh 334 
—Appeal—Objection going to root of case— 

Duty to consider. 

An Appellate Court’is bound to take notice of an 
objection which goes to the root of the case although 
not pressed by the appellant. Tira = BUNDELKHAND 
MOTOR & Crete AGENCY v., PEOPLES BANK or NORTHERN 
INDIA, LtD., DAHORE Pesh. 416 

Appellate Court reversing trial Court's finding 
~—It must consider and discuss relevant evidence in 
the trial Court. 

Where the Appellate Court reverses the findings of 
the trial Court, it must discuss all the relevant 
evidence and give any reasons for its inability to 
agree with the trial Court in its conclusion on 
these facts which depended mostly onthe oral testi- 
mony of certain witnesses whom the trial Court 
heard and whom it had n> opportunity of hear- 
ing. RAGHUMANI Ray v. Bis :UTI Basan Ray 

Cal. 790 
-Communications from third parties— 

Action, if can be taken upon them—Such 

communication, if can form part of record. 

Communications to the Court by letter or other- 
wise from third parties being improper, however 
laudable the motive may be, should not form part 
of the record. Under no circumstances should action 
be taken upon such a communication unless and until 
the Court has drawn to them the attention of the 
party who might be adversely affected and has heard 
such party, ordinarily in open Gourt, 

Where the Court granted an adjournment on 
receipt of a letter from the Criminal Investigation 
Department who had been requested to make an 
inquiry as to whether the claim was fraudulent, 
and the postponement was allowed withcut previous 
intimation to the Pleader of the plaintiff, the order 
merely being shown to him immediately after it 
had been passed : 

Held, that the presiding Judge ought not to 
have taken any judicial notice of the letter and in 
any event ought not to have passed any orders 
except inthe presence of the plaintiff or his Pleader 
and preferably not until date fixed, that the proce- 
dure being incorrect, the suit was to be re-tried 
ab initio. BRAJNANDAN SING v, Rauyata Maur 

Pat. 568 F B 
Counsel going alone to Judge's private 

Chamber and conveying information inimical to 

other stde—Court acting on such cx parte interview 
—Propriety of-—Order so passed—Liability to be set 

aside—Civil Procedure Code (Act V of 1993), s. 115. 

Itis neither proper nor professional that Coun- 
sel should go alone before a Judge or Judges in 
their private room and impart tothem a matter 
very inimical to theother side. It is also undesir- 
able and -improper that on having received that 
information, the Judges in question should give 
advice as to what course should be taken when 
they had only heard one side of the question, It 
is the Advocates duty either not to visit the 
Judges at all and bring the matter out in open 
Court, or, if he was going to communicate witn 
them privately, to insist on taking the legal ad 
visers of the other side with him. It is no less 














\exviil 
Practice—contd, . 


the duty of the Judges in their private Chamber to 
disregard the information altogether or to ‘insist 
on hearing it communicated in the presence of the 
legal advisers of the other side, and to hear their 
arguments and contentions on this very controversial 
point as soon as possible 

Where as a result of some information received 
from the Counsel of one party in their private 
room and at an ex parte interview, a Full Bench 
of the Court of Small Causes orders a case to be 
sent back for re-trial, its order is liable to be set 
aside, GOURILAL MATILAL v, JITMAL Mo-zata 

Cal. 100 
——~—-Courts should decide disputes completely to 
avoid multiplicity of litigation. 

The Court should. try to decide the dispute be- 
tween the parties completely soas to evoid multi- 
plicity of litigation, Baora NATA v, MATARANI KOAR 

Oudh 362 
District Judgetaking insolvency proceeding 
on his file—Should not transfer it to Assistant 

District Judge because of subsequent happenings. 

Per Dunkley, J.—When a District Judge has once 
taken an insolvency case on to his file and taken action 
thereon, he should not transfer it afterwards to the 
Assistant District Court because of some subsequent 
happening in the case, 8. P. K. O. ETTYAR FIRM v. 
§. Dorr Rang, 1001F B 
Evidence—Party relying on document should 

obtain proper and certified copy and tender it in 

Court. See Civil Procedure Code, 1908, O. XLI 

r. 27 (2) i 152 
—--—— Framing of issues—Held on facts that 

issues regarding plaintiff's title to bring suit should 

be decided before dealing with other issues. 

Among the preliminary issues were two which 
related to the question whether the defendant was 
entitled to challenge the fact of the plaintiff's 
adoption and right to bring the suit in view of a 
previous decision on the question ofthe validity 
of the adoption, which was decided in the plaint- 
ifs favour. There were a number of other issues 
dealing with. other points and also one issue. No, 
23 whether the plaintiff was validly adopted or no, 
and the trial Court passed an order to the effect 
that as issues had been framed covering all the 
points in dispute it would be better to take evi- 
dence on all the issues and decide the case finally 
and that findings on preliminary issues gave ocea- 
sion for revision application and caused unneces- 
sary delay in the disposal of the suit: 

Held, that the issues on the question as to whe- 
ther the defendant could challenge the plaintiff's 
title tobringthe suit atall were clearly issues 
which should be determined before the witnesses 
were called and the decision of these issues might 
obviate the examination of the greater number of 
witnesses who were presumably tobe called on the 
question of the adoption and that this issue should 
be decided first. Mapnorao NARAYANRAO GHATATE v. 
SaEODAS Nag. 819 
——_—— High Court whether can hold inquiry in 

respect of Police Officer's action in conduct of kis 

work. 

The High Court is nota Court of morals, and 
ig not empowered to hold an inquiry in respect of 
a Police Officer's action in the conduct of his 
Police work, if his action does not appear to infringe 
tne criminal law. J. W. ATKINSON v. 8. W. A. 
XAVIER A Rang. 988 
— —— New pleain Appellate Court not taken by 

defendant at proper stage—Suit, if can be diş- 

missed, 
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The Appellate Court should not dismiss the 
plaintiffs’ suit on a plea which was never taken by 
the defendant at a proper stage ofthe suit. Nrkap 
CHANDRA Sings Sarma v. SANKAR CHANDAR aides 
al.188 


——— New peea-Plea of qualified privilege not, ` 


taken in lower Court, cannot be taken at appellate 

stage. 

Where in an action fr libel the defendants plead’ 
qualified privilege whichthey hadat the appellate 
stage, it would be unfair to allow the defendants to 
succeed as this question was not raised and the plaint- 
ff never had the opportunity of proving that though 
the occasion was one of qualified privilege, the 
defendants have not used that occasion in a proper 
way. Baarro Manto v. RAJKISKORE SINGH Pat, 809 
-New plea—Question whether abstinence to 

sue amounts to watver--Whgther question of fact— 

Whether can be raised for’ first time in Letters 

Patent Appeal. 

The question whether abstinence to sue when 
coupled with other circumstances would or would 
not amount to waiver islargely if not wholly a ques- 
tion of fact. Such a point when not taken before 
the Single Judge cannot be allowed to be raised in 
Letters Patent Appeal. Sankar Das v Firm Desa 
Man Muna Man Lah. 673 
—Onus of proof—-Son’s suit for declaration that 

property mortgaged by father being ancestral it 

could not be sold in execution of mortgage decree 
against father—~Onus is on son to prove that 
property was ancestral—Hindu Law— Alienation— 

Benefit of estate and family—Mortgage to raise 

money to pay off pre-emption decree — Mortgage, 

whether for legal necessity—Practice — Remand— 

Issue wrongly framed—Onus wrongly laid—Case 

not fought out properly—Procedure to be adopted. 

Given a joint Hindu family owning property, there 
is no presumption that such property is ancestral, 
Consequently where ason files a suit for declaration 
that the property alleged to be ancestral, cannot 
be sold in execution of decree ohtained against father 
on the basis of the mortgage made by the 
father, the onus of establishing that the property or 
any part of it is ancestral is upon the son. 
It is his duty to prove affirmatively by evidence that 
the property in question or at least some part of it 
is ancestral, 

The issue was wrongly framed apd as framed it 
threw the onus upon the wrong party. There was 
nothing on the record to suggest that the defendants 
objected in any way to the issue as framed or on 
the other hand thet the plaintiff approved of it as 
framed. There was nothing to show that there was 
any argument before the framing of issues or whether 
the parties were even consulted as to the form this 
issue should take. It might have been the fault of 
one or either of the parties or it might have been 
entirely due to a wrong view of the law held by 
the Judge. As a result of the framing of tne 
issue in the mannerin which it was, the case was 
never properly fought out : 

Held, that the proper course for the High Court to 
follow in this case was to frame an issue upon this 
point and have such issue decided by the lower Court. 

A mortgage executed in order - to raise moneyto 
pay off a pre-emption decree may be a mortgage 
executed for the benefit of the family and for the 
penefit of the property and consequently binding 
upon the property and the family, Whether the 
mortgage is for the benefit or not depends on the facts 
of the particular cage, Duara SINGH y. B. ARAT SINGH 
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Prerogative of Crown to review all judicial 
decisions. of Courts of Record in dominions overseas. 
There seems no reason for limiting the general 

prerogative of the Crown to review all judicial 
de¢isions of Oourts of Record in the dominions 
everseas whether civil or criminal, though the dis- 
cretion as to the exercises of the prerogative may 
havetobe very carefully guarded. 

It is compstent to His Majesty in Council to give 
leave to appeal and to entertain appeals against 
orders of the Courts overseas imposing penalties for 
contempt of Court. Insuch case the discretionary 
power of the Board will no doubt be exercised with 
great care, Everyone will recognise the importanes 
of maintaining the authority of the Courts in reg- 
training and punishing interferences with the ad- 
ministration of justice whether they be interferences 
in particular civil orecriminal cases or take the 
form ofattempts to depreciate the authority of the 
Oourts themselves. It is sufficient to say that such 
interferences when they amount to contempt of 
Court are quasi-criminal acts, and orders punishing 
them should, generally speaking, be treated as 
orders in. criminal cases, and leave to appeal against 
them should only be granted onthe well-known 
principles on which leave to appeal in criminal cases 
js given. ANDRE PAUL TERENCE AMBARD V, ATTORNEY- 
GENERAL OF TRINIDAD & Tosacco PC92 
~Privy Council—Concurrent findings. 

The general rule of practice of their Lordships 
of the Privy Council is that they will not make a 
fresh examination of facts for the purpose of dig- 
turbing concurrent findings recorded by two Courts 
in India, Gorr Krisuna KASAUDHAN v, JAGGO 

PC 993 

—Privy Council--Matn questions purely of fact 

-~Trial Court and High Court taking opposite views 

—Considerations before Privy Council—Fraud— 

Onus of proof. 

Where the main questions that arise are pure 
questions of fact on which the trial Judge and the 
High Court have taken opposite views, and a ques- 
tion of fraud is involved in appeal, their Lord- 
ships will bear in mind the importance of attach- 
ing weight to the views of the trial Judge and 
also to the circumstance that so far as the issue 
of fraud is involved in the case, those who allege 
fraud ought toestablish it by something more than 
grave suspicion, or in other words that the charge 
ought to be clearly established, CENTRAL Bank oF 
INDIA, Lp. v. GUARDIAN Assurance Co., LTD. 

PC 539 

~————Procedure adopted by lower Court in 

disallowing questions in crass-examination unjustifi- 

ablé—Unsatisfactory dealing of points arising for 
constderation—Remand. 

Where it appears clear that the procedure adopt- 
ed by the Court below in disallowing questions in 
crogs-examination was wholly. unjustifiable, regard 
being had to the mature ot the issues raised in 
the suit; and the Judge's manner of dealing 
with the points arising to? consideration in the 
case, on the pleadings of parties, and on the issues 
raised for determination’ ın the suib was wholly 
unsatisfactory, the High Court will remand the case 
to the lower Ccurt fora re-trial of the same in 
accordance with law after the parties concerned 
have been given opportunity of placing further 
evidence betore the Court ifthey desireto do so. 
C.itracone Coson Minus, LTD. V. AMAR KRISBNA 
ULOUDRURY Cal, 697 
+--«——-Procedure in vogue in India to be followed in 
e: dndian Courts, : 

. 
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Tt is more important that Indian Courts should 
have regard to the form of the procedure in vogue 
in this country. Gouri SINGH v. Boxxa VENKANA 

Rang.125 

~ — Relief—Decree must be confined to relief 
asked — Plaintiff challenging entry in khewat 
suing for declarotion of his rights to property— 

Court should not grant declaration that defendants 

are tenants. 

A certain plot of land stood recorded in khewat as 
belonging tothe plaintiff and of which defendants 
were recorded to be raiyats holding the land on 
payment of annual rantto the plaintiff. The plaint- 
iff challenged the correctness of the entry. His 
case was that defendants were not tenants of the 
land, that the land was formerly in his khas posses- 
sion but he had been wrongfully dispossessed by the 
defendants. The reliefs which he claimed in the 
suit were these: (1) on a declaration of the mauras 
right of the plaintiff to the disputed property, the 
defendants may be ejected from the land; and (2) 
that it be declared that the entry in the Record 
of Rights was wrong and the same may be correc- 
ted: 

Held, that the decree should be confined to the 
reliefs which were asked for by the plaintiffs in the 
plaint and should not grant a declaration that the 
defendants were tenants in respect of the disputed 
land. Curran SINGH v. Gosarnpas MANJHI AA 

at, 


— kemand — Issue wrongly framed—Onus 

wrongly laid—Case not fought out properly— 

Procedure to be adopted, Bra Practice 62 

—Second uppeol—Finding of fact—Piece of 
evidence not considered—Character of finding, tf 
altered, ; 

Mere omissionto consider a particular picce of 
evidence will not alter the character of a finding 
of fact. Rapa MOJAN MISSIR v, KAMALDHARI Missik 

Pat, 21 
View as to evidence formed by trial Judge 











—Hyfect — Privy Council will not ordinarisy 
differ. h 
Their Lordships of the Privy Council would be 


slow to differ from the trial Judge’s view as to the 
efiect of evidence taken by him ina case where the 
language used often has a local significance by no 
means identical with the English words into which 
the native ‘words are translated. EFFUAB AMISSAH V. 
Erroag KRABAH P C461 
Precedent—Deeision of Court of Law as opposed 

to Court of Equity — Whether to be followed in 

India, 

A decision of a Court oflaw as opposed toa Cours 
of Equity, which the common law lawyers recognize 
as being inequitable, is not a decision which ought to 
be followed in India. The principle involved has 
not been accepted by the Privy Council in appeals 
from India, A.M. K. O. T. MUTAUKARUPPAN O, ETTYAR 


v. ANNAMALAI OHETTYAR | Rang. 352 
Pre-emption, bees Benamidar 938 
Notice of transfer—Purchaser, if can go 


on statements in notice—-Notice mentioning oniy 
certain persons as  landlords—-Pre-emption 
application by those persons onlu— Purchaser 
objecting on plea that there were other landlords 
~-Held, plea should be allowed and applications 
were not maintainable. 

In preemption cases the purchaser should be 
allowed to go back upon the statements made in 
the notice-of transfer. 

The purchaser had mentioned in the notica 
of transfer certain persons as the landlords of the 
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holding. Applications for pre-emption were made 
with these persons only as parties on the record. 
The purchaser turned round and said that other 
persons over and above the persons named as land- 
lords in the notice, were also landlords: i 

Held, that the applications were not maintainable 
by reason of the provisions of s. 188 of the Bengal 
Tenancy Act. NasenprAa Kuissorz Roy v, ABDUL 
MAJID 4 Cal. 938 


Preliminary decree— Dismissal of suitin default 
after preliminary decree— Legality of —Dismissal 
of suit—Applicaiion for final decree—Maintatn- 
ability of—Order appointing Commissioner— 
Whether tantamount to order setting aside dismissal. 
Once a preliminary decree has been passed the 

suit cannot be dismissed in default, but if an illegal 

order has been passed bya Court, it cannot be 
ignored either by that Court or by any other Court 
unless it is sebaside in due ‘course of law, that is 
tosay, either by review or by an application to set 
aside the dismissal in default or by an appéal or 

“revision. 

An order dismissing a suit in default after a pre- 
liminary decree has been passed is illegal, The 
order of dismissal must be revoked before further 
proceedings can be taken. When the suit has been 
dismissed, applications for final decree cannot be 
made. An order appointing a Commissioner cannot 
be deemed to be tantamount to an order setting aside 
the dismissal of the suit in default, KIRPAL SINGH 
v. DALIP BINGA Lah. 412 


Presidency Towns Insolvency Act Il! of 1909), 
8.13 (2)—Facts under s, 13 (8) made out—Onus 
of proof—- Motive of petitioning creditor, if 
material, : 

When the necessary facts under s. 13 (2) have 
been made out, the petitioning creditor is entitled 
to an order and that it is for the debtor to satisfy 
the Court that that right should be taken away 
under s. 13 (4-b). When a creditor is entibled to 
file a bankruptcy pətition, his motive in doing so 
is immaterial, Hspow or Huson Top & Oo. 2. K. V. 
AL. Ru. Avacappa CAETTIAR Mad. 722 
~-8§.13 (4-b), 51—“Other sufficient cause” in 
. $. 13 (4-b)—Interpretation—Discretion under s. 13 

(i-b)— When can be used in favour of debtors, 

The Presidency Towns Insolvency Act is based 
on the English Bankruptcy ‘Act and the words 
‘other sufficient cause’ in s. 13 (4-b), Presidency 
Towns Insolvency Act, should not be construed as 
ejusdem generis in relation to the earlier part of 
the section. The widest possible interpretation 
should be put on the words. 

Where a creditor's petition for adjudication is 
filed, the judicial discretion can be used in favour 
of debtors only on the principle of estoppel and 
on fraudulent or improper conduct on the part of 
the petitioning creditor. Hanow or Huson Top & Co, 





v. K. V. AL. Ru, ALAGAPPA C: BTTIAR Mad. 722 
s. 39 (1) (C)—Creditors, if means only 
persons who have proved debts-——-Duty of Oficial 


Assignee to look to amount provedand not amount 

in schedule, g 
“ When in s. 39 (1) (6), Presidency Tuwns Insolvency 
Act, the Act speaks of payment ofa dividend to “the 
creditors“ it can mean nothing else than “the persons 
who have proved debts.” And inasmuch as a divid- 
end can only be calculated upon the amount of an 
admitted proof, the Official Assignee is hound in the 
ease of each creditor, who has proved, to look ,to: the 
amount ofhis proof andto nothing else, notwith- 
standing that that creditor's name way have appear- 
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ed in the schedule fora large sum. In the matter of 


J. T. H. LANGFORD Rang. &71 
————-§. 51, Sze Presidency Towns Insolvency ` 
Act, 1909, s. 13 (4-b) 722 


-~ ——8,51~-Geditor, if bound to take action, 
immediately on hearing about act of insolvency. 
Under s. 51 of the Act, a period af three months 

is given within which® a petition may bə filed. 

The creditor is not bound immediately an act of 

insolvency comes to his knowledge to take action, 

This is clearly a beneficient provision as it gives 

time for reflection and possibly for the debtor to 

restore his position gua the creditors. Hapow or 

Huson Ton & Oo. v. K. V. AL. Ru. ALAGAPPA CHETTIAR 

f Mad. 722 
~—s, 55-——Amendment of s. 55, necessity of— 

Transferee claiming that ke was excluded from 

operation of s. 55—Oxus that transfer did “not fall 

withins. 55, should be placed on him. | 

Per Page, O. J.--When s. 55, Presidency Towns In- 
solvency Act, is construed inthe sens3s that the onus 
of proving that a transfer of property was not made in 
good faith and for valuable consideration lies upon 
Official Assignee, it imposegan unreasonable and un- 
fair burden upon the Official Assignee. The law 
ought to provide that the onus should lieapon the 
transferee under s. 55 to prove that the transfer was 
made in good faith and for valuable consideration, the. 
general rule being that such a transfer is void as 
against the Official Assignee representing the general 
body of creditors. Ifatransferee claims that he took 
the property bona fide and for valuable considera- 
tion and therefore was excluded from the operation 
of the section, the onus ought to be placed upon him 
of proving that the transfer did not fall within the 
ambit of s. 55. U Onn Pu v. Fatima BIBI Rang. 202 
—8,55-—-Transfer before adjudication held 

void—Transfer by transferee in good faith and 

acting bona fide—Validity of. 

Where a transfer by an ingolvent prior to ad- 
judication is held to be void on an application 
by the Official Assignee, a transfer by such trans- 
feree is also void eyen if he were a bona fide 
purchaser for consideration, In the matter of GIRISA 
CHANDRA SEAL Cal. G50 

s. 55—Transfer by insolvent—Onus of proof 
of want of good faith, : 

The onus of proving that trangfers by an in- 
solvent were not made in good faith ani for 
valuable consideration lies on the Official Assignee, 
In the matter of Girisa Cuanpra Saat Cal. 650 
— mamng, 99--Joint Hindu family carrying on busi- 

ness—Whether a firm within the meaning of s. 99—~ 

Members, if partners. Sze Hindu Law 2184 


Presumptions—Direct evidence about lands in pos- 
session of ancestors of party impossible—Right of 
Court to make reasonable presumptions. 

As if is obviously impossible tor any one at the 
present day to adduce direct evidence about the 
lands which were in possession ofa party's ances- 
tors as sir while they “vere in proprietary posses- 
sion during the Shahi times, or even at some time 
during the twelve years preceding the annexation 
and oral evidence on these points ab the present 








-day is altogether out of question and’ documentary 


evidence also is practically impossible because at 
that time there was no regular system of Record 
of Rights like what exist now and because the 
khasra numbers, which are. so helpful for the 
purpose of identifying the plots, have come into 
existence only since the first. regular settlement,» it 
is justifiable for the Court to make certajn reasonp , 
. 
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ble: presumptions, Kamra Prasan v. Pilam, 1 PAL 
SINGH : ‘ Oudh 738 
——-~—Long enjoyment of proprietary right— 

Presumption of lawful origin—~Held on facts that 

grant should be presumed for legal necessity — 

Civil Procedure Code (Act V of 1 02), s. 10) - 

Legal necessity, if a question of fact. 

_Per Wort, J., (Rowland, J., conira.)— The presump- 
tion of a lawful origin in support of proprietary 
rights, long and quietly enjoyed, is not a branch of 
law of the evidence but a presumption arising in law 
in the absence of evidence, 

Where there isnofact established directly con- 
nected with the question of necessity of a grant anl 
the defendant having adducad no evidence in support 
of his argument, that the grant was within the 
competences of the grantor and also where the grant 
has been challenged afte? a long laps3 of time, the 
Judge in the circumstances is entitled to assume 
that the grant wag lawfully and not unlawfully made 
in the sense that it was a grant made for legal 
necessity, The question of legal necessity is one of 
faci. Sri DARBAR SazeB v, BARE LAL Kanparp NATI 
Baa Deo are Pat.797 
——-——-Presumption in favour of oficial acts—In- 

vestigation Officer not acting in straightforward 

manner-—Presumption, tf destroyed. 

The presumption in favour of official acts being 
properly done is destroyed when it has been estab- 
lished that the Investigating Officers have not acted 
in a straightforward manner and have clearly made 
false statements in Court. Inpar PAL v. Buree oR 

k NY. Lah. 969 
Principaland agent— Insurance Agent—Duties 

of agent not ceasing with first introduction of 

customer to Company—Commission, if can be 
claimed on payments made by customer after agency 
ceases, 

Even ifthe contract between an insurance agent 
and the company does not contain a clause tu the 
effect that “the commission was allowed so long 
as the premiums were paid and the agent continu- 
ed to represent the company,” where the duties of 
the agent do not ceases with the first introduction 
of the customer tothe principal, commissions are 
not bo “be claimed on payments made by the cus- 
tomer after the agency ceases, Provar KAMAL Basu 
v. PSOENIX ASSURANCE UO., LTD, Cal. 525 
Privy Council, Ste Appeal . 982 
‘A ppeal-—Right of appeal from desision of 

the Royat Court of Jersey in criminal cuse, tf 

exists—Special leave—Prerogative of His Majesty. 

There is no right of appeal from tne decision of 
the Roygl Court of Jersey in a criminal cage t) 
His Majesty in Council, using the term “right of 
appeal” in its proper sense, But in a proper cass 
His Majesty is entitled to grant special leave to 
appeal, There is no Order in Council, charter, or 
other instrument of authority from which it can ba 
inferred that the King’s prerogative to allow an 
appeal, if so advised, has been taken away in 
criminal matters. The cases in which th) board 
ought to advise His Majesty to.exercise his prero- 
gative ina Criminal case are ofa rare and excep- 


tional, character; but that the prerogative still 
exists is beyonidoubt. Dennis homatn Renovur v 
ATTORNEY-GENERAL FOR JERSRY PG 470 


Criminal appeats—Aere fact that there has 
been some mistake in law—Whether ground of 
itself for granting special leave to appeal~Jury— 
Misdtrection as to onus—No substantral injustice 
Special leave, if can be granted. 

Their Lordghips of the Judicial Committee do 
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not sit as a Court of Criminal Appeal. The mere 
fact that there has been some mistake of law does 
nut afford sufficient ground of itself for granting 


special leave to appeal. Misdirection as such, 
even irrrgularity as such, will not suffices. There 
must be something which in tha particular cass 


deprives ths accused of the substance of fair trial 
and the protection of the law, or which in general 
tends to divert the due and orderly administration 
of the law into anew course which miy be drawn 
into an evil precedent in future, 

It isnot the law of Ceylon that the burden is 
cast upon an accused person of proving that no 
crime has been committed. Where the jury might 
have thought from a passage inthe summing ap 
that that was ia fact a burden whichthe accused 
had to discharge, the direction is not correct. But 
when their Lordships are satistied that there were 
circumstances pointing irresistibly to the guilt of 
the accused quite indepsndently of this direction, 
and that there has been no such substantial ia- 
justica, no such deprivation of the substance of 
fair trial special leave to appeal will not be 
granted, ATTYGALLE v. Tan King PC450 
Practice—Issue abandoned or not ratsed in 

lower Courts— Privy Counci! will be reluctant to 

consider such issue ` 

Their Lordships of the Privy Councilare reluctant 
to consider an issue or an ubjection which has been 
abandoned or not raised in the lower Courts. 
UENTRAL BANK ov INDIA, LTD. » GUARDIAN ASSURANCE, 
Co, LTD. PC539 
—when, inteiferes in cases of misdirec.ion. Suz 

Criminal trial 470 
Promissory Note— Endorsement — Mere statement 

that endorser has received puyment from another, 

whether amounts to an endorsement or assignment. 

A mere writing on a promissory nota tnat ths 
payee of the note has recsived tne amount from a 
third person followed by the signature of the payee 
does not amount to an assignmesnt oran  endorse- 
ment of the promissory nots'aud will not by itsalf 
entitle that third person to sue upon the not. 
P. V. Govinpan v. Ti AVARAYIL KinaTal NARAYANAN 
f Mad. 268 
— Inadequacy of consideration — Whether 

affords a relevant answer to a demand upon the 

note—Burden of proof. : 

Where in an action for money due on a promissory 
note, the defendant pleads that no consideration 
was given, the inadequacy cf consideration docs 
not afiord a relevant answer to a demand upon tho 
note and itis not forthe Court tu inquire into the 
adequacy of the consideration, but to cunsider whe- 
ther or not any consideration was given. The onus 
cf proof that no consideration had been given is on 
the defendant. Apis EL Hinnawi v. Yacous Fa mr 
ABU EL Hupa EL Faruar P C439 
—Sale decd by executant to promisce—~Vendee 

asked to appropriate price towards part payment of 

pro-note dues—Deed umregistered—Whether can be 
relied on as showing acknowledgment—Acknowlecg- 
ment—Aciual amount, if should be mentioned. 

Whers a person exscutes a pro-note in favour of 
another and after a time the executant sells 
some of his immovabie property to him and asks 
him to appropriate the sale prics in parc 
payment of the dus under the pro-note, if tha 
uucumanut of sale is nut registered it cuunot ba 
relied upon by the vendee to prove his titls tə 
the property. Where, however, it is relied on tu 
serve as an acknowledgment and part payment of 
the executant’s liability it is relied upon to serve. 
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a colateral rurpcse and can be relied upon to 
save liamitatiun of the pro note under s. 19, Limita- 
tion Act. It is not necessary that the actual 
amount due should be menticned so long os there 
is an eckncwledgment of liability, under the pro- 
missory note in writing signed by the debtor. SANTI 
Lar v. LYALLPUR BANK, LTD. Lah. 306 
Provident Funds Act (XIX of 1925), 

Railway Provident Fund--Nomination, whether 

confers a vested right on nominee—Death of 
` nominee—Right of nominee's heirs to, claim the 

amount. ` : 

Where the Rules of a Railway Provident Fund 
provided that ‘any nomination in the prescribed 
declaration form which purports to confer  upcn 
any person the right to receive...............such sum 
on the death of the depositor shall be deemed to 
confer such right absolutely until such nomination 
is | varied or expressly cancelled by the deposit- 


s. 5— 


Held, that the effect of the nomination, was not 
merely to entitle the ncminee if he was alive a 
the death of the subscriber to draw out the money, 
but it conferred on the nominee a vested right in 
the money which passed to the heir of the nominee 
at his death. M. Mon Singa v. Moret Bar Mad. 956 
Provincial Insolvency Act (V of 1920), s. 3 (1) 

~Notification No. 37, by Governor-in-Council— 

Expression, “value not exceeding fifteen thousand 

rupees” rejers to case where insolvent's debts do not 

amount over that amount—Jurisdiction of Court, 
how determined. 

he expression “value not exceeding fifteen thou- 
sand rupees," in Notification No, 37 issued by the 
Governor-in-Qouneil, under s.3(1), Provincial lo- 
solvency Act, refers toa case “in which the debts of 
the insolvent do not amount to over fifteen thousand 
rupees”, and in the absence of any moro accept- 
able interpretation the view of the Governor-in~ 
Council should be accepted as to the meaning of the 
expression “value not exceeding fifteen thousand 
rupees.’ Theeftect of accepting this construction cf, 
notification ig that the Court may or may not possess 
jurisdiction to hear an insolvency proceeding at any. 
particular time eccording to the amount of the debis 
of the insolvent that at that’ particular time may 
appear tobe outstanding and not according to the 
amount of debts as they arpear.in the petition. 

(Necessity of amending cither the Burma Courts 
Act or the Provincia! Insolvency Act pointed out.] 5. 
P, K. Onertyar Firm v, 8. Dorr | Rang. 1001 § B 
-—-—— S 4— Minor adjudged insolvent -- Order 

found to be illegal—Inabilrty of insolvent to take 

proceedings owing to minority—Court, if can take 

action under 8. 4. 

There is nothing in s. 4, Provincial Insolvency 
Act, as to the stage up to which 
is competent to take proccedings under s. 4, 
but under sub-s. (2) the intention of the Legis- 
lature is perhaps that the Insulvency Judge 
should not take action under s. 4 alter the property 
has been sold. That perhaps should be the ordi» 
nary practice, and a convenient practice. But where 
a minor has been adjudicated an insulvent and the 
order hag been found to be illegal and the property 
wus taken possession of by the Official 


objection under s.d, and ¿owing to his minority he 
could not contest the validity cf the oraer aajudi- 
eating him an insolvent, s. 4 
cover the case andit will be the dut of thè Insol- 


yency Judge todo justice between the parties and. 
fo restore to the person his property which has been, 
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“and cannot be pressed later, 


the Court, 


f heceiver, 
and even when it was sold, he could not raise any. 


is wide , enough to. 
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seized under an illegal order, especially when. the 
order has been cencelled by the Judge. PIARA. Lan 
kam v. AMIR OsAnp Lah. 481 
: —38. 24, 27—Debtor's petition—Dismissal on 
ground that he has kept back account bodks— 
Material irfegularity. , 
No elaborate enquiry is required at the initial 
stage of bankruptcy @roceedings when the petitioner 
is a debtor. It has to be seen whether the peti- 
tion3r has made out a prima facie case for ad- 
juadication which requires proof of the following 
two facts: 1. That his debts exceed Ks, 500; and 2. 
That he is unable to pay thcsa3 debts. Tne fact 
that the petitioner is acting mala fide by keeping 
back account books does not arise at this stage at 
all. Where the petition is dismissed merely be- 
cause the Court suspects that there were account 
bocks which the petitioner*has not produced before 





it, the Court commits a material irregularity and 


the order is open to be interfered with in revi- 
sion. HARSA SINGA v. PIRA TrAKAR Das-Kanpu MAL 
. ee Pesh. 278. 

—S. 28—Defence as to want of leave not taken 
in.lower Court—Ubdjection, if to be deemed to be, 
waived. pa 

Where a defence as to want of leave under a section 
ccrrespunding tos, Z8, Provincial Insolvency Act, is 
not specilically taken in the lower Court, the proper 
order is to rule that the objection has been waived 
Maran Devi v, AMRIT- 
SAR NATIONAL BANK, LTD. Lah. 39., 
——— S., 28 (4) — Property acquired after 

adjudication and before discharge —W hether vests 

eo instanti in Court or Receiver. 7 

The provisions of s. 28 (4), Provincial Insol- 
vency Act mean that the mement properly is ac- 
quired by or devolves upon the insolvent after the 
date of adjudication and before his discharge, it 
vests eo instanti in the Ucurt or keceiver. 

The insertion cf the word “forthwith” by the: 
legislature in s, 48 (4), was to sweep away the, 
Court's attempts to postpone the vesting, GIRIKANT, 
BaIVLAL PANDYA v. VaDILAL VRIJLAL SrAa- Bom. 253 
————S. 53—Scope — Whether includes transjer: 

by decree—Nominal transferor, being transferee 

jrom insolient—Applicability of s. a3. È i 

Section 43, Provincial Insolvency Act, refers to; 
“any” transfer, and these words include a transfer- 
maae by a decree. The section® does . not provide. 
for transfers by a transteree. But the words of s. 53 
are wide enough to include the real transferor 
as distinct from the nominal transferor. Uonse- 
quently, a transfer by a ucminal transferee from an 
insolvent can be set aside, if it is proved that the 
real transieror behind the transfer was the insol 
vent himself and both the transactions form part 
of the same transaction, IJsamoppDIN AJMODDIN V, 
AJMODDIN SaAMSODDIN : Bom. 659. 
~~ —§.54—V'ransfer by insolvent impeached by 

_ Receiver under s, 54~Onus of proof-—intention of. 

transferor. i 

Wen a transfer by the insolvent is sought to be 
impeached under s. ə4, Provincial Insolvency Act: 
by the Receiver, it is for the keceiver to prove, 
that the transter was tainted with intent to prefer,. 
and the intention that is material is the intention 
cË the transteror. U Ba Sane v. K, R, Y. Laks. ma-. 
NAN UL ETTIAR h fang.247 
—s, 7 5— Appeal prohibited. or barred vy time, 
. uhether can beierateu astevision application, 

„le wculd not be proper to utilize the power of 

the Court in revision in order tọ entertain “an 

appeal wiere an appeal is expréssly prohibited by 
4 3 Bi . 

ee ai N 
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the Givil Procedure Code, or. where an appeal has 

long been barred by tha application of the law of 

limitation. Fira Nanak Ram-Motr Lan v. JUGAL 

Kiseqre MARWARI Pat. 490 

Provinclal Small Cause Courts Act (èX of 1887), 
$.17—Application for setting aside ex parte 
decree—Conditional order for deposit of decretal 
amount and costs within a périod—Deposit not 
made in time—Time, if can be extended—Pertod, 
held not essential part of decree. 

Where a decree directed that the amount should 
be deposited within one month from the date of 
the order and one of the defendants who was ex 
parte applied for setting aside the ex parte decree 
and obtained an order in revision that subject to 
depositing the decretal amount and payment of 
costs, the Court below should issue notice to the 
opposite party to show cause why the decree as 
against the applicant should not be set aside and 
the suit restored tothe pending file, but the money 
was not deposited within the period : 

Held, that the period was not an essential part 
of the decree and the delay could be condoned and 
period extended for sufficient reason, Kuratr Ram v. 
Bocsa Rau All. 909 

—s. 25. Sge Revision 717 


—s, 25—Suit against Secretary of State for 
damagesin respect of consignment booked with 
railway—Wilful neglect must be proved—Lower 
Court holding that no misconduct proved by mere 
fact that damage was caused by rain water coming 
through flaps of wagon—Interference in revision— 

Railway. 

In a suit for damages against the Secretary of 
State, in respect of consignment booked with a 
Railway Company if the plaintiff fails to prove wilful 
neglect, he equally fails to prove wilful miscon- 
duct, which cannot be less than wilful neglect. The 
expression “wilful neglect” means that the act was 
done deliborately and intentionally and not by 
accident or inadvertence so that the mind of the 
person who does the act goes with it. 

Where, therefore, there is no finding, nor is 
there any evidence cn which a finding could be based, 
that there was any omission on the part of the 
Railway to observe any prescribed precaution for 
the protection of the goods from risk of damage by 
rain-water by whigh they are alleged to have been 
damaged and the lower Court holds that miscon- 
duct shculd not be inferred from the mere fact 
that damage was caused by the entry of water into 
the wagon between the hinges of the door-flaps, he 
cannot be said to have committed any crror of law 
and the Wigh Court will not interfere in revision 
under s. 25, Provincial Small Cause Courts Act. Rau 
LAL v. Secretary or STATE Pat. 793 

-Sch. Il, Arts. 8, 31—Two of three co-sharers 
transferring right to recover rent to plaintiff— 

Suit to recover from other co-sharers rent realised 

on behalf of others—Suit, if maintainable in 

Small Cause Court. 

A, B and C were co-owners of land which was 
under cultivation of tenants who paid rent to the 
landlords, A and B transferred their right to re- 
cover their share of rent to the plaintiff who filed 
a suit against C for a decree for the amount alleged 
to be due on account of A’s and B's share in the 
produce recovered by C frum the tenants, C pleaded 
that A and Bhad no share in the land: 

Held, that the suit was not for recovery of rent 
«and was not also a suit such as is mentioned in 

Art. 3%, Provineial Small Cause Courts Act qs the 
sa sa did mot claim the immovable property in 
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dispute, and the salt ye a in the Small 
J ; RAM Das v. SADHU SINGH 
Cause Court. SAT mrabat 
i Sch. Il, Art. 11. Ses Provincial Small Cause 
Courts Act, 1887, Sch. II, Art. 19 692 
-Arts 13, 11—Suit by mortgagee 
claiming share of co-sharer in offerings of temple, 
against thekadar—Held, suit was cognizable by 

Small Cause Courts and no second appeal lay. 

All the hissedars of a village common were en- 
titled to a share in the offerings of a temple 
situated on shamilat deh. As there were a very 
large number of claimants to the offerings, the 
Government, inorder to avoid disputes, had been 
farming the offerings to the highest bidder in each 
year with the consent of the co-sharers. The 
thekadar had to provide a surety. The plaintiffs as 
mortgagees of the share of one of them sued for 
his share ag the thekadur refused to pay the sama 
to them : 

Held, that the real contest was between a mort- 
gagor and a mortgagee and the thekadar would get 
a valid discharge by making the payment to which- 
ever person (whether the mortgagor or the mort- 
gagee) was held by the Courts to be entitled to 
receive the offerings, and the suit did not fall 
within the purview of Art. 13 of Sch. II to the 
Provincial Small Cause Courts Act, and that Art. 











11 did not apply and hence no second appeal lay. 
N, SIN . Dati Man Lah. 692 
uate pay es "15. Sez Provincial Small 








Jourts Act, 1887, Sch. II, Art.41 | | 553 
a ak — Art. 15, scope of —Rescission of 
ct not sought—Art. 15, if applies. | 
PAN 15 santem plates cases where rescission of 
a contract is the relief asked for and does not 
apply where what the plaintiff desires to, obtain 
from the Court is notso much ofthe rescission of 
the contract as the recovery ates money, Peers 
{Isay SIN | RAMCHANDRA Sao at. | 
ed. NISAN BING "art. 31, See Provincial 6 a 
Jourts Act, 1887, Art. 8 39 (a) 
Silica Art. 31— Belonging tothe plaintiff 
in Art. 31—Meaning of. er 
The expression “belonging to the plaintiff,” as 
used in Art. 31, applies to inmiovab.e property and 
RAM Das v. MADAT SINGA ; 
not to profits. SATRAM ah. 389 (0) 
Arts. 41, 15—Suit for recovery of 
money advanced and not for contribution— Whether 
by Art. 4l. Ep 
aa (of recovery of money advanced which is 
neither a suit for contribution nor one in respect 
of payment made by the plaintiff of money to the 
defendant as a co-sharer, does not fail within Art. 
41 or Art.15 of Sch. IL to the Ss akan Small 
a Courts Act. NISAN BINGI v. ETE 
ambling Act (lll of 1867), 5. 1 (as 
P dad by ÈP. Act IlI of 1927)—Common 
aming house, meaning of— Evidence that gambling 
with cowries was going on in house—Conviction 
is Droit ik ing houss” ins, 1 
definition of “common gaming ho 3. 
ie Public Gambling Act as amended by O, P. 
Act III of 1927, falls under two heeds according to 
the nature of the gaming. The first head includes 
aming onthe market price of cotton and other 
aa NG atuuks or shares and on the occurrence 
or non-oceurrence of rain, ete. In these cases any 
lace in which such gaming takes place or where 
Pstrüments of gaming are kept or used is termed a 
common gaming housé, But in the case of any other 


























lzxziv 
‘Publle Gambling Act contd. 


form of gaming the definition requires that the 

place should be ope in which any instruments of 

gaming are kept or used for the profit or gain of the 
person owning, occupying using or keeping such 
house or place, 

Where there is evidence that cowries and money 
were seized and that gambling with cowries wag 
actually witnessed by the Police before they broke in 
and the cowries were 
struments of gaming and the game which was being 
played was called “Suraiya” the convictions under 
8, 3 must stand. CHBABILAL v. Emperor Nag. 268 
-——— $. 3-—-Offence under s. 3, essentials of ~ 

Accused not proved to be habitual frequenters of the 

particular site—Conviction under s. 3, legality of. 

In the case of a public place used asa gaming 
house, s.3 would apply toa man who habitually 
used that spot, has his regular seat or stand there 
but not to a casual gambler whether he handed over 
or accepted the money staked. Where there is 
nothing to show that the implications of. 3 have 
been clearly put to the accused, nor is there anything 

“to show that they are proved to have been habitual 
frequenters of this particular spot, a conviction under 
8. 3 is not proper. BAPULAL V. Emperor Nag. 332 

———— s88. 3, 4—C. P. Amending Act (IIT of 1927) 

Common gaming house’ if includes a public road 

The definition of ‘common gaming house’ in the 
Public Gambling Act as amended by the 0. P. 
Amending Act III of 1927, is wide enough to inelude 

‘a public road. BAPULAL v EMPEROR Nag 332 
~s. 4- Satta gambling on public road— 

Offence. s 

Where two persons accepted money for gatta 
gambling and the gambling was taking place ona 
public road and they are found present there for the 
purp s> of gaming, they are guilty of an offence 
under s, 4, Public Gambling Act. BAPULAL v, Em- 
PEROR Nag. 

S. 13—Prosecution under—Essentials j n K 
proved—Dart game—Additional side-betting on 
results of throwing darts on second board and table 
Offence—Fact of dart game not being gambling— 
Whether affects question as to whether side-betting 
is gambling. 

Before the prosecution can succeed in proving s 
case under s. 13, Public Gambling Act, they must 
bring home clearly to the accused persons that they 
were responsible for carrying on the game and 
‘therefore, were gambling at the time when” the 
offence is alleged to have been committed. 

Where the evidence as to dart game being played 
was vague but in addition there ‘was also a side 
betting upon the result of throwing darts by the use 
of a second board coupled with other elements in 
the game arising from the employment of the second 
eer and the table upon which the tickets were 
placed: < 

Held that the fact that the dart game itself cannot 
be said to be a gambling game, does notin any 
substantial way affect the question whether what the 
accused were alleged to have been doing amounted to 
, gambling or not. SUPERINTENDENT & ReMewprancer 
or LEGAL sae DENGAL v. L. B. ReNny 

s. 13—Public place, what is— 
that the piace was aat public. Hela Ons/aet) 
A place which is private propert 

public place within the meaning ob "s, Hg aes 
Public Gambling Act and the question whether it 
is a public place depends on the character of the 
place itselfand the use actually mado of it. The 
gist of the evil aimed at ig such publicity of 
action thatthe ordinary passer-by cannot well avoid 
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seeing it and being enticed, if his inclinations be that 
way, to join in or follow the bad example openly 
placed in his way. 

The spot in the nala where tho alleged gambl- 
ing was going on was admittedly about a mile 
away from th@ abadi of the village; there was no 
path recorded in the Settlement Misal although 
there was a marked path through the nala. The 
alleged gamblers were playing hiding themselves: 

Held, that the place was not a public place 
within the meaning of s. 13 of the Public Gambl- 
ing Act and that the path was nota public way. 
GOVINDA v, EMPEROR Nag.886 


Punjab Municipal! Act (illof 1911), s. 47— 
Transfer— Factum of transfer admitted by 
Committee—Absence of writing, if can te made 
ground for repudiating it. » 

Where the factum of the transfers has been ad- 
mitted by the Committee, the conditions subject to 
which the transfers were made must also be held to 
have been admitted. The provisions of s. 47 of the 
Punjab Municipal Act cannot be availed of to 
repudiate the conditions subject to which the sales 
were made, on the ground of omission of formal 
writing. MUNICIPAL COMMITTEE, Sonepat w. DHARAM 
CAND Lah. 59 
~ s. 81. Sree Punjab Municipal Act, 1911, 

s, 195 201 





ss, 84, 86—Question turning purely on 
terms of contract—Question of validi'y and effect, 
if matter for decision of Civil Court. 

Where the decision of the question turns purely 
on the terms of a contract between the parties,the - 
question of the validity and effect of this contract is 
obviously a matter for the decision ofthe Civil 
Courts and not of the executive authorities referred 
to in ss. 81, 86, Punjab Municipal Act. MUNICIPAL 
COMMITTEE, Sonepat v DHARAM OJAND Lah. 59 
~$, 188 (g)—Power of Committee to exclude 

areas from octroi limits. A 

The fixing of Municipal limits is entirely a matter 
of discretion with the Municipal Ccmmittee. The 
Committee is competent to exclude a certain area 
from octroi limits in view of the consideration in the 
shape of high prices that it has realised for the sites 
of the shops, MUNICIPAL COMMITTEE, BSONEPAT v, 
DHARAM JAND Lah. 59 


ss, 195, 81—Notificationextending ss. 195 
and 81 to Notified Area of Karnal—Duty of 
Couris to take judicial notice—Recovery of 
money under s, 81 by Magistrate — Magistrate, if 
has power to determine if proper notice was given 
or not. A 
Sections 81 and 195, Punjab Municipal Afet, were 

extended to the Notified Aree of Karnal by Notifica- 
tion No, 11832, dated May 29, 1918, (p. 164 of 
Part 1-A of the Punjab Gazette). The Courts must 
take judicial notice of this Notification. 

A Notified Area Committee to which ss. 81 and 
195, Punjab Municipal Act had been extended, 
served a notice on the petitioner under s. 195 
requiring certain shops witnin the notified area to 





-be demolished. Later on he was given notice that 


compensation would be accepted, But after the 
amount was fixed the petitioner appealed to the 
Commissioner, toe ground urged being that the 
order to pay compensation was not justified because 
the Committee had no power to levy house tax on 
the property concerned. The appeal was rejected 
and the Committee resolved to take action under 
s..81, Punjab Municipal’ Act. Application, was 
made to tne Local Magistrate accordiggly and the 
. 
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Magistrate passed an order for recovery under that 
section : 7 
Held, that the position of a Magistrate in such 
a case was similar to that of a Magistrate recover- 
ite under the Criminal Procedure Code, fine 
«passed by another Magistrate and dhat the Magis- 
trate hed no authority to determine whether the 
notice was or wes not actually given within six 
months of the demolition of® the buildings and so 
to re-opena matter which was determined by the 
Commissioner's order. Hart Ram v. EMPEROR 
Lah. 201 


Punjab Tenancy Act (XVI of 1887), 58. 6, 8. SRE: 


Punjab Tenancy Act, 1887, s. 57 526 

——— ss. 57,6, 8— Usufructuary mortgage of 
occupancy rights falling under s. 6 or s. 8— 
Mortgagee rights, tf can be attached and sold in 
execution, .. 

Where occupancy rights falling under s. 6ors. 8, 
Punjab Tenancy Act, are subjected to a usufructuary 
mortgage, the rights of the mortgagee in the occu- 
pancy tenancy arenot liable to attachment and sals 
in execution. ABDULLAH ~v. NARAIN Das Lah. 526 
Railway Sez Provincial Small Causs Courts Act, 

1887, s. 25 793 
Rangoon Municipal Act (VI of 1922), ss 80, 

86,194— Person to whom demand notice is 

addressed and decree uniter s. 45, Lower Burma 

Landand Revenue Act, passed, dead at all material 

times—Such person, if a defaulter — Proceedings, 

validity of. 

Where the person to whom the demand notice 
under the Rangoon Municipal Act was addressed 
and against whom the decree under s. 45, Lower 
Burma Land and Revenue Act was passed, was 
neither a person liable in respect of the arrears 
of taxation for the period under assessment nora 
person who could be a defaulter, because at all 
material times he was dead, with the result that 
although the Corporation might have intended to 
take proceedings against the trustees who were 
the owners of the premises or against the plaintiff 
and some other person as being occupiers of the 
premises subject to assessment, in truth and in 
fact the proceedings had been taken not against 
any person who was a defaulter or liable to pay 
the taxes but against a non-existing person: 

‘Held, that it was no answer in law or in fact 
or in justice te say that if the proceedings had 
been taken in the name of the right person and 
against a person who was in fact a defaulter in 
arrear, the proceedings would have been in order, 
and the right to pursue the special procedure would 
have accrued to the Corporation, RAJAMMAL v MUTI- 
UR-RAHMAN Lark 
Record of Rights—Hntry showing defendants 

holding land as part of their patni tenure without 

paying additional rent—Landlord’s rent sutt, if 

debarred. . 

The Record correctly stated that the defendants 
were holding lands and purporting to hold it asa 
part of their patni tenure and were in faet not 
paying any additional rent for it: 

Held, that the Record of Rights did not stand 
in the way of the plaintiff obtaining a decree for 
rent against the defendants. Jyot: Prasan BING. 
Deo BAHADUR v. RAJENDRA Narayan SINGH Duo 

i Pat. 838 
—Value of —Whether an document of title. 

. The Recordof Rights is not a document of title; it 
is simply an evidence of fact. When it is once shown 
upon fundamental principles, ` thatthe landlord is 
entitled jo rent, unless the tenant shows some con- 

e 
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tract or settlement which allows him to 

land rent-fres, the tenant is. hound to so a 

it will not be proved by mere. entry in Record of 

Rights. Sourpat SINGA v. Gena JHA Pat.999 

Registratlon—Transfer which only to be registered 
in Book I registeredin Book IV bona fide—Errop 
in registration, if invalidates transfer. 

“When a transfer, which ought to be registered 

in Book I is registered in Book IV but tho esis 

tration in Book 1V is bona fide, the error in fegis- 


tration will not invalidate the transfer, 

matter of GIRISA ÛHANDRA SEAL i Gal 656 

Reglstration Act (XVI of 1908), s. 17. Ser 
Mortgage 523 





—s. 17 (1) (b)—Sale of equity of redempti 
for less than Rs. 100~Whether Die meres 
—Mortgage—One brother mortgaging shares of both 
—Acqutescence—Subsequent sale of equity of 
redemption—Other brother keeping quiet for 50 
years —Whether can chatlenge sale, 

Where the sale of the equity is for less than 
Rs, 100, prima facie the document does not pass 
an interest in immovable property of the value 
of Rs. 100 or upwards, and does not, therefore 
require registration under s. 17 (1) (b), Registraticn 

ct, 

One of two brothers mortgaged the sha 
both and the other did not dispute it. Ka 
ly the equity of redemption was sold and the other 
brother waited for 50 years before bringing a 
ge : me 

eld, thet he was not entitled to challene 

sale of the equity of redemption after nae 

length of time and it could not be assumed in 

his favour that he had not knowledge of the con- 


veyanes of the equity of redemption PITAMBAR 
Karsı Gusarov., RAJARAM Suazstrao  SURBARAO 
MAHAMUNKAR Bom, 269 


s. 17 (2)—Deed—Construction—Comopromis 
decree—N adopting platntijf's father—Deed of 
gift by N—Life estate in favour of widow—~On her — 
death absolute estate in favour of plaintiff's 
father—Title suit after death of N between 
plaintiff's father and defendant's father—Com- 
promise — Property not subject-matter of suit 
mentioned to be given to present defendant's 
Widow surrendering in favour of plaintiff's father 
—Defendants getting their names mutated—Plaint- 
if s suit for declaration of title and possession—~ 
Compromise, held not family arrangement—-Com- 
promise, merely an agreement to convey—No relief 
on basis tereo). a 
The plaintiff's fathsr was adopted by one 
had executed a gifl-deed of his Da sa 
a life estate in his widow's favour and an absolute 
estate after her death, to the plaintiti's father 
After the death of N thera arosa a title suit 
between the adopted son (plaintif's father) and the 
fathér of the defendants, who was a member of the 
sime family asN. The suit related to properties 
other than the properties in the suit. This litiga- 
tion came to an end by an agreement, which 
besides disposing of the matter directly in the suit 
mentioned that N’s properties, after the widows" 
death were to goto the defendants. But the opera- 
tive portion of the agreement related only to the 
properties in suit. The widow surrendered her life 
estate to the plaintiff's father, the adopted son of 
N. The defendints got their names mutated by 
expunging the names of the plaintiffs who thereupon 
filed a suit for declaration of their title aad for pos- 
g2ogion : 

Held, that the agreement was admissible in evis 
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dence as merely an agreement. to convey And it 
could have been a basis fora suit for specific per- 
formance, had the defendants taken the appropriate 
remedy in time; 

Held, also, that the agreement was not a family 
arrangement declaring existing rights and that the 
defendants could get no relief on the basis of that 
agreement, unless they chose to enforce the agrees- 
ment according to law and that the widow's death 
during the action was immaterial. KALLAR QAOUDHURY 
v, KAMOD CHOUDHARAIN Pat. 787 
~S, 47—Registered deed—When takes effect. 

Under s, 47, Registration Act, a registered document 
takes effect from the date of its execution and not 
from date of registration. UMATUL v Fira MANGAL 
SINGE LAKABIR SINGH Pesh. 900 
—S, 49—Sale deed of house not registered— 

Party put in possession — Admissibility of sale 

tdeed for collateral purposes. 

Where in pursuance of a contract purporting to be 
the sale deed of a house but which is not registered, 
one of the parties is put in possession of the house, 
the document can be admitted in evidence for a 
collateral purpose, ALLAH Baxrsa V. JIWAN 
6 Lah. 314. (a) 
Religious endowments — Alienation —Shebait 

‘when can permanently lease out land. 

‘The authority of a shebait is analogus to that of 
a manager of an infant heir. It can only be excr- 
cised rightly in a case of need or for “ the benefit of 
the estate.” The actual pressure on the estate, tha 
danger to be avertad, or the benetit to be conferred, 
are the criteria to be regarded. He cannot grant 
perpetual lease of the debuttar property except for 
the imperative legal necessity for the benefit of the 
estate, such as preservation ofthe estate from ex- 
tinction, defence against hostile litigations affecting 
the estate, protection of ths estate or portions of it 
from injury ox deterioration by inundation, in ordar 
to show imperative necessity compslling the shebatt 
to grant a permanent lease at a fixed rent, it must 
be found that the entire amount raised as selami 
was necessary to meet the actual pecuniary pressure 
on the estate. It must also bs shown that the 
amount actually required for meeting the pressing 
need of the estate could not be raised by a lease 
lor aterm or even in perpetuity at a variable 
rent. RAGHUMANI Roy v. BIBHUTI Bausan Roy i 

: Cal. 790 
————Idol—Suit in name of—Whether can be 

brought by de facto manager, who is not de jure 

manager. 

A suit can be brought in the nameof an idol by a 
person who is not ade jure manager, but is a de facto 
manager, GopaL Dart v. BABU Ram All, 346 
Remand, . SEE Practice 697 
Representatlve sult—Appeal — Death of one 

plaintiff—Held, appeal can be prosecuted by 

surviving plaintiffs—Civil Procedure Code (Act V 

of 1900), s. 92— Muhammadan Law—Religious 

Endowment-—Suit for removal of mutawalli—Held, 

Disirict Judge can in appeal settle scheme without 

Collector's sanction. 

Where in a representative suit for declaration by 
the residents of a village, the defendant appealed 
but in the meantime ne died and one of the plaint- 
iffs also died: 

Held, that as the suit had been brought in a 
representative capacity, the surviving plaintiffs were 
competent to prosscute the appeal. 

Held, also, that the District Judge could without 
sanction of the Collector settle a scheme in a declara- 
tery suit claiming that the mutawalli of a mosque 
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was not properly appointed and for his removal, 
NIZAM-UL-HAG v. MUHAMMAD ISAFAQ Lah. 89 
Res Judicata—Action by or on behalf of family 

—-When res judicata in respect of absent or 

future members—Privy Council. e 

An action by of on behalfofa family may result 
in a res judicata. But such an action, if it is to 
bind absent or future mgmbers of the family, must 
be so constituted according to the local rules of 
procedure or by a representation order or in some 
other way that all such members can be regarded as > 
represented before the Court, EirruAs AMISSAH v. 
Erruau KRABAH *PG 461 
Constructive res judicata, whether applicable 

to execution proceedings. 

Principle of constructive res judicata may be 
applied in execution proceedings. Umrao SINGH v. 
MUHAMMAD ABDULLAH ° Lah. 208 
— Erroneous decision on pointof law—Whether 

res judicata between parties, 

_An erroneous decision on a point of law is res ° 
judicata between the parties, Ras Moaan Das ». 
SARADA CHARAN CHAUDAURY Cal. 709 
—— Order in execution proceedings affirmed by 

High Court—Party to proceedings, if can question 

that order. 

A party cannot be allowed to question the order 
passed by theexecution Court in execution proceed- 
ings asnot being in acco:dance with law, after 
such an order has been affirmed by the High Court 
in a cass in which he himself was a party. Daanoo 
LAL v. SARDAPAT Pat. 987 
—Wrong decision of question of res judicata 

—Revision, tf lies. 

By deciding the question of res judicata wrongly 
a Court cannot be said to have exercised its. 
jurisdiction illegally or with material irregularity. 
Raca Nata SINGA v. Darat Mat Lah, 692 


Revenue Board—Whether aspecial tribunal. 

It will be scarcely right to spéak of the Revenue 
Board aya ‘special tribunal’. The Board acts only 
as part of the executive machinery and not as an 
independent body settling a dispute between the tax- 
payer and the taxing authority. T. V. K, Kamarasa 
PANDITA Natcker v. SECRETARY or STATE Mad. 419 
Review—Non-compliance with order for payment of 

court-fees—Plaint rejected~—Review, if permissible. 

here a plaint is rejected for non-cpnpliance with 
the orderfor payment of court-fee, a review of that 














order is permissible and the Court has discretion to 
restore the suit. JADUNANDAN SINGH v. SHANKAR 
Saunu Pat. 992 


Revislon—Complaint—Revision against, if lieg. 

Ordinarily the High Court will not entertain a 
revision against what purports to be no more than 
a complaint. ABDUL JALIR Kuan v, EMPEROR 

All. 755 
Decision in favour of applicant—Revision, 
if lies. 

No revision lies against the finding which is 
in favour of the party presenting petition for revi- 
sion. Fie BuNpaELKaAND MOTOR & CYCLE AGENOY v. 
PEOPLES Bank or NORTHERN INDIA LTD. LAHORE 9 

Pesh. 416 
~ Failure of Appellate Court to. notice impor- 
tant ground of appeal, whether material irregularity. 

Where an Appellate Court fails to notice a very 
important ground of appeal when dealing with the 
case it commitsa material irregularity in the ex- 
ercise of the jurisdiction which it has asan Ap- 
pellate Court, and its order is Hable to interference 





on the revision side, Firm BUNDELKHAND - MOTOR -& -9 f 
. 
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Gycue AGENGY v. PEOPLES BANK or NORToERN INDIA, 
LED, Lasore | Pesh 416 
—Lower Court's discretion under s. 5, Limita- 

no Act (IX of 1909), whether can be interfered 

“with. i i 
« Where the Judge has purported @o exercise a dis- 

cretion vested in him by s. 5, Limitation Act, the 

High Court will not interferg in his order. Fira 

BUNDELKHAND MOTOR & OYcLE Acency v. PEOPLES Bank 

or NORTHERN INDIA, LTD., Lanore Pesh. 416 

—-—— Provincial Small Cause Courts Act (IX of 

1€87), s. 25—Interference under—Commission of 

error resulting in injustice—Necessity of. 

It is the settled policy of the Oudh Chief Oourt 
not to interfere under s. 25 of the Small Cause 
Courts Act unless some error has been committed 
resulting in injustice. Even if the Qourt below 
was wrong onthe question whether the uncertified 
payment saved limitation, the QOhief Court will not 
necessarily interfere unless it has felt that the error 
has resulted in some miscarriage of justice. 

Where the defendant dishonestly stated that al- 
though he had made a payment to the decree- 
holder he had not made ths payment in part satis- 
faction of the decree and it wag found as a fact 
that he had made the payment in part satisfaction 
of the decree and had actually endorsed the fact 
of the payment in his own hand on the decree 
itself: 

Held, that the order passed was not unjust and 
the High Osuit would decline to intarfere, MAYA 
PRAKASAH v, Tursar Ram Oudh 717 

Question of jurisdiction, if can bercised 
on revision. 

A question relating to jurisdiction can be raised 
even on revision. FIRM BUNDELK, AND Motor & CYCLE 
AGENCY v, Pucpnes BANK or NORTHERN INDIA, LTD., 
LAHORE Pesh, 416 
Riwaj-l-am. Se Custcm (Punjab) 704 
h Entries in~Whether usually refer to 
ancestral property. i 

. Entries in rawaj-i-ams are usually taken .to refer 
to ancestral property in the absence of any clear 
indication to the contrary. Kis:.x1 v. MUNSHI 

| Lah. 382 
= Evidentiary value— Special custom, entry 

Qè to—Onus—Settlement Officer's opinion—Weight 

to be attached in considering entry in viwgj-i-am, 

Anentiy in the riwaj-i-am recording a special 
custom is admissible to prove the statement alleged 
therein, even if the statement be unsupported (as in 
the present case) by instances, and places the onus of 
rebuttal upon the party disputing the correctness of 
the entry. 

While the material replies in the riwaj-i-am con- 
stitute some presumptive proof in favour of the 
collaterals, the presumption is weakened by the con- 
trary opinion of the Settlement Officer himself, 
JawaLa BINGA v. T: AKAR BINGA Lah, 934 
Ryotwari lands—Use of water of particular 

channel for about 50 years, whether confers right 

to such water-~Power of Government to alter source 
of supply— Acquisition of right to water by pre- 
scription or lost grant—Iissential conditions. 

. The right of tne holder of wet land in ryotwart 
Breas under Government, whether it be based on 
contract or whether it be proprietary in its nature, 
isa right to the accustomed quantity cf water and 
is subject to the right of the Government to cou- 
trolthe supply and even to change the scuice 
provided there is no diminution of facilities, A 
ryot holding under Government cannot, therefdie, 

e prescribe Jor a right to teke water from a parti- 

: 
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cular source without regard to Government's con- 
trol and no declaration can be given of an absolute 
right in ‘water belonging to Government ryotwari 
areas unless there are circumstances which warrant 
the assumption that the Goverament has expressly 
divested itself of the control of sources of water 
supply. 

A lost grant cennot be presumed as against the 
Government unless there is evidence of user which 
would be sufficient to establish a right by pres- 
cription as against Government, that is to say, 
unless there is evidence of 60 years user. In any 
case a lost grant cannot be inferred on the basis 
of immemorial user when the evidences shows 
pasitively that no such grant had been made less 
than 50 years before the suit. Ssorerary or Stats 
TOR INDIA IN COUNOIL v. ŅARAYANASWAMI PILLAI 

Mad. 97 

Sale of goods—Defendants buying with their own 
money on behalf of plaintiff—Notice demanding 
balance of purchase money—Right to re-sell— 

Implied consent, 

The plaintiff sent an order to the defendants 
firm to fill three kothas of wheat containing a 
thousand maunds each. The order was dated May 
12, 1930. Rs. 1,200 were remitted by way of ad- 
vance or earnest money. The defendants purchased 
wheat sufficient for filling two kothas and submit- 
ted accounts to the plaintiff. As the price of whet 
was falling, they gave three notices to the plaintist 
in the month ot July 1930 demanding the balance 
of the purchase money and stating that if the 
balance were not sent, they woula sell the goods. 
The plaintiff absolutely ignored these three notices 
and gave no further instructions: 

Heid, that the defendants had implied authority 
to sell at the market rate, that is, on the bess 
possible terms. The silence of the plaintiff inspite 
of repeated notices may, be treated as giving im» 
plied consent. JaGram Das v. Banarsi Das 

4 Oudh 745 
Sale of Goods Act (II of 1930), ss. 45, 46, 54— 

Unpaid seller's right to ie-sell ajter giving due 

notice, 

Under the Sale of Goods Act, there is no ques- 
tion about it that the ccmmission agent is entitled 
to the remedy given to an unpaid seller in s. 45 
and in s. 46 and an unpaid seller has a right of re-sale 
as limited by the «ct. Under s. 54 the unpaid 
seller can re-sell after giving due notice. JAGRAM 
Das v. BANARSI Das Oudh 745 
Second appeal—Document of title—Construction— 

Whether mixed question of law and fact. 

The meaning ct documents has been held in some 
cases to be a question of fact, but the construc- 
tion of a dccument of title is a question cf law 
or, at any rate, of mixed fact and law, and the 
High Gourt is bound to go into the matter. JYOTI 
Prasan Sinca Deo BALADUR v, RAJENDRA Narayan 
Sixca Deo Pat. 838 

Finding not based on cases of respective 
parties -Whether can be accepted in Second Appeal. 

A finding not based on the cases of the respective 
parties cannot be accepted in second appeal. S, M. 
NMUT..URANGA O. ETTI v. Laks. MIPATATI NAIDU 

Mad. 876 
of fact arrived at on fair 
of evidence—Whether binding in 





~ Finding 
consideration 
second appeal. 
A finding of fact by the lower Appellate Court 
is binding upon High Ccurt in second appeul, pros 
vided it was arrived at ona fair consideration of 
the evidence in the case even if the Subordinate 
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udge ‘erred in his reasoning, HARIHAR PRASAD SINGH 

3 BAUBNESAWARI PRASAD SINGA | Pat. 849 

———— Finding on gueslion Of title — Whether can be 
naed in second appeal, 

ilar ai of the lower Appellate Court on the 
question of title, cannot be suceess{ully challenged 
in second appeal, RaAMESH CANDRA TALUQDAR vV. 
Pramataa Nata SANYAL Cal. 522 
Sikh Gurdwaras Act (VIII of 1925), ss.7, 8. 
` Ges Sikh Gurdwaras Act, 1923, s. 16 (2) 858 
s, 8—Benefit of s. 8, when can be claimed 

—Person claiming property as private property 

an not claiming to be hereditary office-holder— 

Whether entitled to lodge petition under s. 8, 

A person claiming a property as _ his private 
property and investing it with a sectarian character 
can under no straining of language be described as 
an office-holder age a thereto ; much less a nore- 

i ffice-holder. oreover, if a person wishes 
Coa the benefit of s 8 of the Sikh Gurdwaras 
Act he must expressly assert that the place is a 
Gurdwara and that he holds any hereditary office 
attached to it \hete this is not done, he is not com- 

stent to lodge a petition under s. 8. BASANT SINGH 

9, KARTAR SINGH ` Lah. 847 

ss. 16 (2), 7, 8—Absence of evidence to show 

that institution was established for public worship 

by Sikks—Fact that institution was given grants 

by Sikhs--Whether sufficient to establish that 
institution was Sikh Gurdwara. 

Whera there is no realiable evidence whatsoever 
to show that the institution in dispute had been 
established for public worship by the Sikhs and 
earliest patias of land given by way of muafi or 

- jagir merely show that these grants that were made 
to the then incumbents of the institution by way 
of charity and contain no reference to any public 
worship, it cannot be held, that the institution was 
founded for public worship. The facts that the 
institution wes given grants of land by a Sikh 

Sardar and a Sikh Princess and that it was 
“named after a person who was apparently a 

Nirmala Sadh cannot be held to be sufficient to 
establish that the institution was founded for pub- 
lic worship by the Sikhs. Santa SINGA v. PURAN 

Das Lah. 858 
Specific Relief Act (1 of 1877),S. 4.2—Declaratory 

suit, if lies—-Right to attach particular property 

-Whether right as to that property. h : 

A right to attach a particular property is a right 
as to-that property within the meaning of those 
words in s. 42, Specific Relief Act, JAMNABAT 
. GULABCAAND GUJARATI v. DATTATRAYA RAMOJANDRA 
GUJARATI a yy Bom. 260 

5, 53—Suit for restraining defendant from 
using particular mark ‘on thetr goods on ground 
that it would cause their goods to be taken as 
plaintiff's — No evidence to show that any person 
was deceived— Burden of proving that unwary 
purchasers might be so deceived is on plaintif. | 

Where in an action against a company dealing 
in‘cloth, by another company also dealing in cloth, 
foran injunction restraining the defendant from 
using 2 paticular figure or mark onthe ground that 
it would be calculated t2 cause goods of the defendant 
from being taken as plaintiffs’, no evidence is adduc- 
ed to prove that any person has been so deceived, 
it being a quia timet action, the burden lies upon the 
plaintiffs to satisfy the Court that-an injunction 
should be granted against the defendants at that 
stage upon the ground that an unwa.y- «purchaser 











of these goods who had not seen the -marks - on the - 


plaintifis’ goods might reasonably be led to think, if 
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Specific Relief Act—coneld. ` í 
he was offered defendant's goods wilh their mark 
on it, that he would be obtaining the plaintifs’ 
goods. Mu. AMAD IIBRAHIM & Co. v. ABDULLA ALLY 
MutaMMap MOTIWALLA, LTD. a Rang. 766 


. Stamp Act (ll of 1899), ss, 2, cl. (2), 62—Signature 


alone, whethe? completes executton—Document as® 
soon as signed becomes chargeable—Proprietor of 
firm executing deed ofesale of certain property in 
part discharge of debt—Balance promised to be paid 
later —Creditor firms, describing themselves cs 
vandees also signing it—Creditor firms, if could be 
said to have drawn, made or executed any bond to 
pay balance. 

Signature alone will not, inall cases, complete the 
execution of a document fur the purpose of giving it 
legal validity. But for the purpose of the Stamp Act, 
the cl. 12 of s.2 of the Act makes all dccuments 
which are chargeable with @uty, when executed, 
chargeable as soon as they are signed by the executant, 

A proprietor of a debtor-firm executed a deed which 
recited that the firm had sold certain p:operty to its 
ereditor-firms for a certain sum in liquidation of part 
of the debt and promised t> repay the balance within 
aperiod of four years. Oreditor-firms signed tbe 
deed. They were described therein as “vendees:” 

Held, it could not be said that the creditor firms 
drew, made or executed any bond to pay within the 
meaning of cl. 12 of s. 2, Stamp Act, fur a person 
cannot by his own iastrument bind another person to 
pay him money. 

Held, further, that assuming, however, that the 
deed implies a promise of forbearance to sue until the 
expiiy of four yeais this would be an agreement, and 
nota pait of the bond, and as such would be chirge- 
able with a duty of one rupes, In this ‘cass the in- 
strument would have tu be regarded as one embodying 
not two but three matters: a conveyance, an agreement 
and a bond. Firm Saams DIN v. CoLLECTOR, AMRITSAR 

Lah. 7748S 5 
s. 2 (22). See Negotiable Instruments Act, 
1881, s. 4 f i 454 
——-— 5, 62, Sze Stamp Act, 1899, s. 2, cl. (2) 744 
8. 62—Improperly stamped instrument— 

Signing as witness, whether criminal. 

Section 62, Stamp Act, doesnot make criminal the 
execution of an improperly stamped instrument by a 
witness, but the signing of it by persons other than 
witnesses, The words ‘signing otherwise than as a 
witness’ must be read together. At witness to an 
instrument does not draw, make or execute it, 
Firm Saams Din v. COLLECTOR, AMRITSAR 

Lah.774 5 B 
Sze Stamp Act, 








~- mn SON, 1, Art. 5, Exemp. (a. 
1899, Sch. I, Art. 31 5Q4 (b) 
Arts. 31, 5, Exemp. (a)—Two 
documents bearing one anna stamp each—One 
reciting purchase by exchange of goods and some 
cash and payment of balance in instalments--Other 
acknowledging the receipt of consideration—LHeld, 
documents did not amount to deed of exchange, but 
‘were memoranda of agreement. 
Aand B executed two: documents described as 
“receipts”. ach bore astamp of one anna. “The 
document executed by A recited that he had pur- 
chased a motor lorry from B for Rs. 4,20) giving two 
old lorries valued at kts, 2,000 and Rs. 500 in cash 
and that he would pay. the balance in twelve month- 
ly instalments. The other document which way 
recited these facts and 
recepit of the -lorries and 








acknowledged the 
cash ; f ; 
Held, that the-two documents read together did not 
amount to-a deed of exchange, under Art. Qi, Stump > 
. 
oe 
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Act. Thev were no more than msmoranda of agree- 
niont relating tothe sale of gods andas such, fell 
within Exemption fa) to Art. 5. Imam BAKAST v 
TIMpEROR All, 504 (b) 
Subrogation —Hyuitable doctrine eof—Principles. 

The principle on which the equitable doztrine of 
legal subrogation is founded is that the person 
making the payment has s$m+ interest of his own 
to protect and that tha paymant is made for ths 
protection of such interest. Bora Nati v, MATARANT 
Kuar Oudh 362 
Succession Act (XXXIX of 1925).8. 63~-Persons 

signing will in token of consent—Whether can be 

held to be attesting witnesses —Will—Attestation. 

Persons who have signed a document in token 
of their congent can be held to be attesting wit- 
nesses if all the caogditions laid down in s. 63, 
Succession Act, are otherwise fulfilled. The mere fact 
that the witnesses signed the document in token 
of their consent cannot prevent their being looked 
upon as attesting witnesses also. Fira Hira Lar- 
NARAIN Das v. Daaram GAAND Lah. 333 

s. 306—-Breach of quasi-contract —Liabili- 
ty of legal representatives. 

A remedy for a wrongful act which was not a 
mere tort but a breach of a quasi-contract, done 
by a deceased person, canbe pursued against his 
legal representatives where property belonging to 
another person has been appropriated by the de- 
ceased and added to his estate. Such an action is 
not one excluded by s. 306, Succession Act, PEOPLES 
BANK or NORTHERN INDIA, LTD, v. HARGOPAL 

4 Lah. 204 


Suretyship—A and B undertaking to be liable 
jointly and severally for each other's debts—Surety 
for B's debt, whether entitled to proceed against A 
also—Taking promissory note from B, whether 
amounts to waiver of right to sue A. 

A and B entered into an agreement with a Bank by 
which they held themselves jointly and severally 
liable in respect of monies advanced by the Bank 
to any ofthem. B wanted “a loan and the Bank 
advanced money on the suretyship of O. B didnot 
pay and the Bank recovered the amount from C. C 
thereupon, took a promissory note from B for the 
amount which hehad to pay to the Bank as surety. 


Cthen sued both A and B forthe amount paid by 
him to the Banke 

Held, that though the transaction in respect of 
which C became surety for B was the individual 


transaction of B, still so far as the Bank was con- 
cerned, it must be deemed to be a joint transaction 
of A and B, and C became subrogated to the right of 
actiow which the Bank had against A, 

Held, further, that the fact that C intended to 
accommodate only, B did not take away his rights 
against A. 

Held, also, that from the taking of a promissory 
note from B on ihe date when C made the payment 
tothe Bank, it cannot be inferred that on that 
date-C intended to release hisright of action 
against A COHUNDURI PANAKALA Rao v. ATMURI 
VENKATA SARVESAM Mad. 961 
Transfer of Property Act (IV of 1882), $. 43— 

Muhammadan husband making wife accept property 

in lieu of dower—Bona fide transfer—Subsequent 

attachment by creditor of husband—-Whether 
affects property. 

Where a Muhammadan husband makes his wife 
accept a house in lieu of dower on the under- 
standing that his father had permitted him to 
transfer it, and that he was, therefore, competent 
fo alienate it and this turns out to be a .misre- 
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presentation which p2rsuaded har to marry him, 
the principles of 6. 43, Transfer of Proparty Act, 
come into play and confer on her a right to enforce 
her claim against him whan, on tha death of his 
fathar, he becomes the ownar of it. Whare the 
house has been transferred by a dsd of ralinqu- 
ishment, the transaction is bona file and for cm- 
sideration and cannot be challenged by a creditor 
of the husband who subssquantiy attaches his 
property. The property cannot be attached or sold 
in a dacreeobtained against tha husband. UMATUL 


v. Fira MANGAL SING -LAK ABIR SINGA Pesh. 900 
~ sS. 43 — Applicability — Finding that 
transferee has believed in and acted upon 


erroneous representation—W heather 

applicability of 8. 43. 

For the application of s. 43 of tha Transfer of Pro- 
perty Act, a finding to the effect that the transferee 
has believed.in and acted upon erroneous representa- 
tion is not essential. There is nothing in s. 43 to 
show that the benefit of s. 43 cannot be claimed by 
those who have not proved that they have acted 
on any erroneous representations, WALIUDDIN AHMAD 
v. RAM RAKHAN Srxa1 Oudh 451 

S. 53—Gift—Intention of parties to defeat 
or delay creditors of donor--Gift, if voidable— 

Transferees from donee, position of. 

Where the intention of the parties to a gift is to 
defeat and delay the creditors of the donor, the gift 
is voidable at tho instances of the creditors and un- 
less the transferees of the donee are entitled to pro- 
tection under s. 53, Transfer of Property Act, they 
must suffer. MALAN Devi v. AMRITSAR NATIONAL Bank, 
Lp, Lah. 39 
_ S. 53—Transfer for consideration in ‘favour 

of one creditor-—-Whether comes under s. 58, 

The transfer, which was made for adequate con- 
sideration in favour of one creditor, is not a transfer 
that comes within the purview of s. 53 of the Trans- 
fer of Propsrty Act. Mere preference of one creditor 
is no ground for impeaching a transaction. Ras- 
CaANDRA KESHEO SARMOKADDAM v. SaamRao Nag, 749 


essential for 





s 53 (a). 
Sen Charge 45 
Sse Gift 881 
Sae Lease 712 





s. 53-A—Part performance—Applisability 
of the doctrine in the Punjab. 

The Transfer of Property Act .is not in fores in the 
Punjab but the doctrine of part performance has been 
held to be applicable in this Province. Arrau BaKus‘t 
V, JIWAN Lah, 314 (a) 

” s. 55. Ses Contract Act, 1872, s 73 944 

ss. 63, 70— Government waste lands 
t adjoining mortgaged property cultivated—Such land, 
if constitutes accession. 

Government waste lands adjoining mortgaged pro- 
perty, which are brought under cultivation, do not 
become subject to the mortgage, and' jn fact 
ss, 63 and 70, Transfer of Property Act, have no 
application to such extensions of cultivation, which 
belong to ths person who has brought the land under 
cultivation, 8, R. M. M.O. T, M. Tiru v. Ko Po Sin 

Rang. 383 
38.65-A, 66—Lease of mortgaged land 
before amendment of 1929-—~S, 65-A does not apply 

Security rendered ultimately insufficient on 

account of lease—Lease, if can be enforced, 

Where before the passing of ths Transfer of 
Property Amandmsnt Act of 1929 a mortgagor leases 
out certain portions of the mortgaged land, s. 65-A 
of the Transfer of Property Act has no application, 
The case is governed by s, 66, Transfer of Pro 
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perty Act. Where, ultimately, on account of the 
lease, the security becomes insufficient, the lease 
cannot be enforced as against tne auction-purchaser 
of the mortgaged land, and more so if the terms 
of the lease are prejudicial to the interests of the 
‘mortgagor himself. Truse1 Ram v. Musa Kvar 
i i Oudh 225 
- —s, 68—Suit under circumstances mentioned 
under s. 68—Mortgagee, whether loses his right to 
proceed against security. 

- By instituting a suit for mortgage money under 
‘the circumstances enumerated in s. 68 of the Transfer 
‘of Property Act a mortgagee does not lose his right 
‘to proceed against the security. It cannot be ima- 
gined that thé legislature could have ever intended 
that if a mortgagor by his own default brings about 
deterioration ofthe mortgaged property and thereby 

forces the mortgagee to bring a ‘suit for money, he 
-can thereby deprive the mortgagee of what little 





security he has, Jamna Das Biszsar Lau v. Mani 
Ram HALWAL i Pat. 15 
————— $. 70. Sre Transfer of Property Act, 1882, 
8, 63 383 
—-~- 8.76. Sez Transfer of Property Act; 1882, 
` B, 83: 709 


an 8, 82—' Contract to contrary" meaning of— 

Mortgagee, whether party to agreement operating 

between co-mortgagors. 

From the terms in which s. 82, Transfer of Pro- 
-perty Act, is expressed, there is no justification for 
concluding that ‘a contract to the contrary’ mentioned 
‘therein is a contract between the mortgagor and the 
mortgagee.. The term is very general and may refer 
‘to any contract. In the majority of cases it would 
‘appear thatthe mortgagee has no interest at all in 
the question of contribution between the various parts 
"of the property. In so faras he is concerned, he is 
entitled to proceed against the whole of the property 
‘or any-part of- it to realise the amount due to him. 
‘He may be interested if afterwards he acquires the 
équlity of redemption in part of the property but in-his 
Gapacity-as'a mortgagee alone - he is not interested 
and, therefvre, there is no reason why he should be 
‘anecessary party to any contrect which involves 
the right of contribution between various por- 
Zions of the property mortgaged. $ 
+ Per Niamat Ullah, J.—Section 82, Transfer of Pro- 
perty Act, merely prescribes the éxtent to which each 
of several properties subject to a ccinmon charge is 
liable. for the encumbrance. As a7general rule, 
such extent isto be determined with reference tò 
their respective values at the date of the mortgage. 
Itis, however, open tothe partiesto the mortgage 
transaction to Vary this general rule. Inthe absence 
ofa contract to the contrary between the mortgages 
on one side andthe mortgagors owning the several 
properties mortgaged on the other, the former is 
entitled to an encumbrance of the whole of what is 
due to him on every  portionof the mortgaged pro- 
perty. The case, however, is different where the 
mortgagee agrees to split uphis charge and hold 
particular properties liable for particular portions of 
such charge, regardless of the values of the proper- 
ties. In such a case, the mortgagee is bound by the 
agreement. Similarly, the owners of two mortgaged 
properties may contract themselves out of the rule 
contained in s. 82, one agreeing to pay more 
than the amount proportionate to the value of his 
property and the other agreeing to pay less than 
the proportionete value of his property. On pay- 
ment by one of the mortgagors of the entire encum- 
brance, he would be entitled to contribution, not in 
terms of s. 82, but in terms of the agreement between 
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himandthe co-martgagor. Itis clear that to añ 
agreement operating between the co-mortgagors alone 
the mortgagee is not a necessary party, nor Is it open 
to one of the mortgagors to escape liability under 
the agreement between him and his co-mortgagor on 
the ground that the mortgagee was no party 
to it. 

The phrase “in the afsence of a contract to the 
contrary”, cecurring in s. 82, Transfer of Property 
Act, includes an implied agreement between the 
surety andthe principal debtor, and has the same 
effect as an agreement embodied in a separate deed 
providing that in case the entire debt is satisfied by 
sale of the principal debtor's property, the latter will 
have no claim against the property, hypothecated by 
the surety as such. 

Obiter. Per Niamat Ullah, Je—Where two persons, 
owning separate properties, jointly mortgage them 
to a mortgagee, but contract themselves out 
of the rule of contribution enacted in s. 82, 
Transfer of Property Act, and the interest of one of 
them in the mortgaged property passes to a trans- 
ferec, in sucha case, the agreement between the 
mortgagors being personal will not run with the 
land, and the transferee, at any ratea bona fide 
transferee for value without notice, who is not bound 
by the personal undertaking of his transferor, cannot 
be deprived of the right of contribution which at- 
taches tothe land transferred to him. The personal 
agreement of the transferor cannot be successfully 
enforced against his transferee, who is entitled to all 
the benefits arising out of his ownership of the land 
which was subject toa common charge which the 
transferee has had to discharge. His  transferor's 
agreement furegoing contribution cannot be enforced 
dgainst the transferee in derogation of his right as 
the-owner of the land under s. 82, Transfer of Prop- 
erty Act. This position will exist only when the 
transferce has had to pay the entire encumbrance 
and tliė personal agreement of his transferor is sought 
tobe enforced against him. Katpawanp Karim 
K:waLegan-F1-Sanin ALLAH v. NARENDRA Nara All. 117 

$.82—Deeree for maintenance—Charge on 
| properties—Property devolving on reversioners and 
- alienees—Payment of decree by alienee—Suit for 
. contribution—Liability of reversioners, extent of 

—Agreement by widow to release some items, 

effect of, . : 
_ Where a Hindu widow obtained a decree age inat 
her father-in-law for ‘maintenance cherging the 
entira property in his hands and after some of the 
properties had been alienated and the reversioners 
had succeeded to the other properties the widow 
brought one of the items to sale and the abienee 
whose property was thus brought to sale deposited 
the amount and sued for contribution against the 
reversioners and the other alienees and a decree 
was passed making the reversioners liable for 
entire amount sued for: 

Held, that the obligation of ths reversioners being 
only by virtue of their possession of the properties 
end there being no independent obligation apart 
from that imposed by the decree the reversioners 
were liable to contribute only rateably : ; 

‘Held, further, that the fact that the widow had 
agreed to release some of the properties was no 





defence to aclaim for contribution. Manprparna 
AGRIHOTRADEE-KSHITULU v. RAMAVARAPU VENKAT- 
RAMAYYA Mad. 304 
= ss. 83, 84, 76—Mortgagee in possession— 





Refusal of tender—Suit for redemption—Mortgagee, 
if becomes trespasser from moment of tender-—E ff ect 
—Interest ceases to run. . ` 


IN 
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Where a mortgagee resists the right of the mort- 
*gagor to geta release of the mortgaged property and 
give up possession, where he is in possession, the suit 
. Which the mortgagor hàs to institute is a suit for 
redemption. It would still bea suet for redemption, 


ifthe tender made by the mortgagor has been 
refused or if he deposits the money under s. 83, 
Transfer of Property Act®and the mortgagee has 


refused to withdraw the same, orif the mortgagee 
being in possession, the amount ofthe usufruct 
received by him has satisfied his dues or where by 
such receipts he had overpaid himself, 

The intentionof the legislature is that a suit for 
redemption must include the entire accounts between 
the partiesin relation to the mortgage up tothe 
date of default mentioned in the preliminary decree. 
Where no preliminagy decree has to be passed, the 
entire account upto the dateofthe final decree 
passed in the suit for redemption must be taken. 
The claim of the mortgagor for over-payments to the 
mortgagee or excess profits received by the mortgagee 
up to these dates mentioned above must be included 
in the suit for redemption, and if he does not include 
the said claim he would be debarred from claiming 
the same in a subsequent suit, 

The above principles apply to the case where the 
mortgagor had sued the mortgagee even after a valid 
tender made by the former has been refused by the 
latter or a deposit made by the former under s. 83, 
Transfer of Property Act, has not been accepted by 
the latter. In both these cases the relation of the 
mortgagor and mortgagee still subsists after the 
tender or deposit. The mortgagee does not become 
a trespasser from the moment of the tender, or from 
the moment that he receives the notice of the deposit. 
After the tender or deposit the mortgagee still con- 
tinues as a mortgagee if he-is in possession; he does 
not become a trespasser. The only effect is that 
interest ceases to run and a heavier burden in 
the matter of accounts is thrown on the mortgagee. 
Ras Monan Das v SARADA OHARAN CEAUDHURY 

' ‘Cal. 709 
s. 91— Zar-i-peshgi lease of mortgaged 

property Lessee, if falls under s. 91. 

The holder of a zar-i-peshgi lease of the mortgaged 
property is a person interested in such property 
within the meaning -of s. 91, Transfer of Property 
Act, Tussi RAM v Muxa Kuan - Oudh 225 
-- ——— 5, 92, para. 3 -Mortgage — Subrogation— 
_ Right of any subsequent mortgagee redeeming prior 

mortgage to be subrogated- S. 92 (3), scope of. 

Any subsequent mortgagee who redeems a prior 
mortgage has a right to be subrogated to the position 
of the prior mortgagee. Paragraph 3, s. 92, Transfer 
of Property Act, obviously refers to persons other 
than subsequent mortgugees who advance money 
to a mortgagor to enable him to redeem a mort- 
gage. GANGARAM v. HARIHAR PRASAD All. 902 
———-— S, 95—Co-mortgagors—Redemption by one— 

Right of contribution against others--Nature of 

such right—Suit to enforce righti—Limitation— 

Cause: of action, when arises—Limitation Act (IX 

of 1908), Sch. J Art. 132. 

Under s. 95 of the old Transfer of Property Act 
one of several mortgagors redeeming the mortgaged 

- property hasa charge on the share of the other 
mortgagors and the preponderance of view is in 
favour of this right being only in the nature of a 
charge; 2 

. The right to enforce such a charge accrues on 

the date of payment and the article applicable is 
Art. 132 of the Limitation Act 
Where sin a Mortgage suit A and B were made 
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jointly liable fora certain portion of the mortgag- 
ed amount and B alone for the remaining portion 
and A discharged the amount jointly decreed : 

Held, that though A had not paid up entire 
mortgage-debt, as he had discharged the entire 
joint liability he was entitled to contribution from 
B in respect of the joint debt, KORRAPATTI SREERA- 
MULU v. NADELLA RAMAKRISHNAYYA Mad. 828 
—— ——8, 106. See Lease 712 
—5. 130—S, 130, presupposes valid transfer. 

The provisionsof s. 130, Transfer of Property Act 
presuppose a valid transfer. Srrra BUN SINGH v. 
MAHABIR PRASAD Oudh 229 
—~-—§.136—Transfer of actionable claim in 

contravention of s.136-—Such transfer is void under 

s. 23, Contract Act (IX of 1872)—Suit by trans- 

feror, on actionable claim, the subject-matter of 

transfer — Maintainability of—Suit by transferee 
in ignorance of s. 136, Transfer of Property Act 

—Court, if can order substitution of right person 

ender Civil Procedure Code(Act Vof 1908), 0. T, 

Wi . 

Section 136, Transfer of Property Act, clearly for- 
bids dealings in an actionable claim by a Judge 
legal practitioner or cfficer connected with any Court 
of Justice. Section 23 of the Contract Act, makes such 
agreements void. Under such agreements no right 
passes from the transferor to the transferee and the 
transferor caa maintain a suit on the basis of tho 
bond, the subject-matter cf the alleged transfer, 

The suit, in the above circumstances, by the trans- 
feree isa suit instituted by a wrong person. And 
the Court can under O. 1, r. 10, Civil Procedure Code.. 
order the substitution of the name of the rignt 
person, where it finds that the suit was instituted by 
such person, in ignorance of the provision of g, 136, 
Transfer of Property Act. Sitra Bux SINGH v. 
MAHABIR PARSAD Oudh 229 
Trusts Act (Il Of 1882), s. 84. SEE Lottery 


68 F 
U P Agriculturists Rellef Act (XXVII of 19347 

ss. 3,4. See U. P. Agriculturists Relief Act, 1934. 

ss. 4, 30 396 
—~-—— 85. 4, 3—“Any order for grant of instalments 

passed against an agriculturist’ aconstruction of. 

It is true that the words “any order for grant of 
instalments passed against an agriculturist " used 
in s. dofthe U. P., Agriculturists’ Releif Act are 
quite general yet the proper construction to be placed 
upon them is to restrict their application to orders for 
grant of instalments passed unders. 3. Karuasa 
Kverv Amar Nata Oudh 396 

s. 5—-Application under s. 5 to Subordinate 

Judge—Order dismissing application — Apneal— 

Forum~Appeal lies to District Court and not to 

High Court. 

An appeal against an order of the Subordinate 
Judge dismissing an application made to him under 
s. 5, U.P. Agriculturisis Relief Act, liesto the Court 
of the District Judge and not to the High 
Court. RAGHURAJ BINGA v. SANKAR Sanat Oudh 841 
ss. 30, 4, 3— Scope of s. 30—Loan' in 

s. 30, whether signifies principal amount— 

Calculation at different rates before and after 

date fixed for payment under preliminary decree. 

Section 30, U. P. Agriculturists’ Relief Act, pro- 
vides only for reduction in the rate of interest, It 
is a matter of common knowledge that economic 
depression and slump in prices began in the early 
part of 1930. The section, therefore, makes provi- 
sion for an equitable rate of interest being charged 
with effect from January 1, 1930. There is nothing 
in the terms of the section to suggest any intention 
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on the part cf the Legislature to interfere with the 
terms of the contract, except as regards the rate of 
interest. The words“ on a loan” in the section 
mean no more than “in respect of a loan.” If the 
legislature intended that the use of the word 
“Joan” in s. 30, cl. (1) should signify only the 
principal amount, then it wasto be expected that 
the words" “the sum originally borrowed " used in 
s. 31 or other words to the same effect should have 
been used in this section also, Therefore, s 20 does 
not justify any interference with the amount found 
due under the terms of the contract or decree up 
to December 31, 1929. All that it provides is for 
reduction of the rate of interest from January 1, 
1930, on the amount found due on the date under 
the terms of the contract under cl. (1) or under 
the terms ofthe decree under cl. (2) ofs. 39, 

There is no authority in the Agriculturists’ 
Relief Act, for making the calculation at different 
rates before and after the date fixed for payment 
under the preliminary decree. What s. 30 provides 
is that interest will not be allowed at a rate higher 
than that specified in Sch. III for the period from 
January 1, 1930, till such date as may be fixed by 
the Local Government in the gazette in this be- 
half, Schedule II prescribes four scales of rates, two 
for secured loans and two for unsecured loans 
according as the interest is compoundable or simple. 
These rates also vary according to the amount of 
the loan, Karasu KUER v. Amar Nato  Oudh 396 
U. P. Court of Wards Act (IV of 1912), s. 54— 

Notice to Deputy Commissioner beyond period of 
a limitation— Held, claim barred. 

Section 54 of the U.P. Court of Wards Act, lays 
down that no suit of any ward shall be instituted 
in any Civil Court until the expiration of two 
months after notice in writing hasbeen delivered 
to or left at the Office of the Collector or other 
person in charge of the property. 

The suit against the Court of Wards for the reco- 
very of the pay for November 1931, was filed by the 
plaintiff on February 4, 1935. The notice under 
s.54 of the U. P. Court of Wards Act, was served 
on the Deputy Commissioner on December 3, 1934. 
The pay for November 1931, became due on Nov- 

-ember 30, 1931. Thus the notice was served on 
the Deputy Commissioner after the period of limita- 
tion for recovery of the pay of November 1931 had 
expired, since the notice required, under s. 54 of 
the U. P. Court of Wards Act was not served on 
the Deputy Commissioner till December 3, 1934: 

Held, that the suit in respect of the pay for 
November 1931, was clearly time-barred Drptty 
COMMISSIONER, KHERI, MANAGER, Court or Warps, 
Manewa ESTATZ P JAGDAMBA PRASAD Oudh 448 
U. P. Excise Act (IV of 1910), s. 40 (2) (k)— 

Licensee putting minor son in charge of drug shop 

—Minor not putting himself in charge of *it— 

Offence, if committed by minor. 

Where the rule under the Excise Act 1s that the 
licensee or person employed by him should not put 
a minor in charge of the drug shops, and the minor 
son of the licensee is put in charge of the shop 
but he does not put himself in charge of it, it can 
not be said that the minor committed the offencs 
of being in charge of theshop. Lacam1 Saanxer 2, 


EMPEROR All, 899 
U. P. Municipalities Act (of 1916), s. 298— 
H (e)—Bye-law No. I by Municipal Board of 


Fyzabad—Proviso, if ultra vires. 2 

The proviso in bye-law No. 1 framed by tlie 
Municipal Board of Fyzabad under s. 298, H (e) of 
the Municipalities Act and set forth in para. 1 of 
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U. P. Municipalities Act—concld. e 


Notification No. 1312-191-139, dated January 20, 1919, ` 
is ultra vires in so faras it lays down that public 
prostitutes who, on January 90, 1919, the date on 
which these rules came into force, owned houses 
in prohibited are@s may continue to live in such 
houses for their lifetime. As this proviso is ultra 
vires it vitiates the rohibition contained in 
para. lof the Notificatiod that no public prostitutes 
shall reside within the area or in the streets 
specified, Ganca PRASAD v. MUNICIPAL BOARD, FYZABAD 

Oudh 386 


Valuatlon—Declaratory sait to avoid decree in 
respect of certain properties—Valuation of suit— 
Suit for getting rid of liability to pay mainten- 
ance—Value of suit for purposes of jurisdiction. 
In a suit for declaration that certain villages 

were not subject to any charge of the defendants 
and to avoid a declaratory decree so far as those 
properties were concerned, it is the amount of the 
decree sought to be realised that determines the 
value of the suit, where the property involved is 
of larger value than the amount due under the 
decree; but where the decretal amount is large and 
the market value of the proverty involved is smaller, 
it is the market value of the property which.deter- 
mines the value of ths suit. Where, therefore, the 
value of the property ig obviously far larger than 
the value of tne declaratory decree regarding 
maintenance which the plaintiff in substance seeks 
to set aside, the valuation of the suit should be 
taken to be the valuation of the decree which the 
plaintiff seeks to set aside. 

No principles have been laid down in the Suits 
Valuation Act or in the Court Fees Act for assess- 
ing the value of a suit which is substantially to 
sət aside a decree which declares Rs. 200 per annum 
to be a charge upon certain property. If the suit 
were for establishment of a right to receive main». 
tenance amounting to Rs. 200 per annum then 
under s. 7, cl.2 of the Court Fees Act, the value 
ofthe subject-matter of tha suit would be deemed 
to be ten times the amonnt claimed as payable for 
one year. In the absence of any provision to the 
contrary a similar principle may be adopted for 
assessing the valuation when the suit is for getting 
rid of a liability to pay maintenance at the rate 
of Rs. 200 per annum. BANK or UPPER INDIA, LIMITED 
v. ABDUL ALI S Oudh 750 


Wajib-ul-arz—Construction—Agreement recorded in 
wajib-ul-arz of the Second Settlement by village 
proprietors in Bhakkar Tahsil, Mianwali District 
—lffect of—Aciual surrender of shamilat, if 
condition precedent to acting under agreentent—~ 
Custom (Punjab)—~Shamilat rights~Adna maliks 
and ala maliks, 

Held, that the agreement between the village 
proprietors in Bhakkar Tahsil of Mianwali District, 
embodied, in the wajib-ul-arz of the Second Settle- 
ment (1902), was not conditional nor was the Qov- 
ernment a party to it. It was one made by each 
village proprieter to abstain from claiming prop- 
rietary rights in land broken up by him during 
the time the agreement remained in forcein con- 
sideration ofeach other proprietor giving a similar 


undertaking. The words describing it in the 
wajib-ul-arz clearly mean that it was not intended 
to be acted upon only when the actual surrender 


of the shamilat to Government took place but was 
made inview of the possibility of the shamilat 
having to be surrendered at some time in future 
and if came into operation when it was recorded, 
Guuvrra y, MOSAMMAD Yar Lah. 506, 
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Ward and minor—Distinction, Ses Guardian 


WAtan—Resumption— Effect of. 
In the case of ordinary watans the 


» cas effect of 
resumption is no more than this: that 


Government 


levies the full assessment, and thg right to hold 
Pn | . 
free of assessment or at a reduced assessment is 


lost. All other rights remain unaffected, and con- 

sequently on the deeth: of the watandar the inam 

continues to: his heirs subject to payment of assess- 

ment. DUNDOOBAI ANANDRAO DESAMUKA V. VITHALRAO 

ANANDRAO DESEMUKH Bom. 780 

Water rights—Authorised use- in previous years, 
ah akên Irrigation Cess Act (VII of 1869), 
s. : 


Evidence of authorisation in years gone by is 


not sufficient to rebut evidence of want of autho- 
‘risation or prohibition at the time when water is 
actually taken as the Government have power to 
alter the source of supply and thus cancel an 
authorisation, SEORETARY or STATE FOR INDIA v 
NARAYANASWAMI PILLAI Mad. 97 
Wili—Attestation. SEs Succession Act, 925, s. 63 


333 . 


Construction—Devise of real estate—Vest- 
ing—General rule as to—Condition precedent— 
Words that devises “shall take effect upon my son 
attaining the age of 25 years” —Effect and 
meaning of. g 
The established rule fur the guidance of the 

Court in construing devises of real estate is that 
they are to be hela to be vested unless a condition 
precedent to the vesting is expressed with reasonable 
clearness. 

Where the testator by his will devised certain 
properties to his son and stated that the devise “shall 
take eect upon my son attaining the age of 25 

eare”: ; 

Held, that the true construction of the words 
“shall take effect’ is that they relate to the devise 
taking effect in possession, aud are not intended to 
impose a condition precedent on the devise contained 
in cl. 6 of the will. The devise must, therefore, be 
construed as vesting at the death of the testator 
subject to divestment if the respondent should fail 
to attain the age of 25. GABRIEL Toconu BICKER- 


STETa V. EVAN ADELEYE S. ANU P C 410 
WORDS AND PHRASES:— 

Bengalee Muhammadan Community, 

definition “of. Ses Muhammadan Law 917 


_ Contract to contrary, meaning of. Ses Transfer 
i of Property Act, 1882, s. 82 117 
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Decision passed on review, in Art. 182 (3), 
Limitation Act, See Limitation Act, 1908, 
Sch. I, Art, 182 (3) (2) 223 

Land-hoider, meaning of, Ser Madras Local 
Boards Act, 1920, s. 3 (9) 419 

Local Executive Officer, meaning of. SEE 
Madras Prevention of Adulteration Act, 1919,5. 2 

25 

Ordinarily, meaning of. Sere Custom (Punjab) si 


Powers in exeeuting such decree ins. 42, 
Civil Procedure Code, meaning of. See Civil 
Procedure Code, 1908, ss. 37, 42 865 

Proper and to be ins. a), Legal Practitioners 
Act, meaning of. Sre Legal Practitioners Act, 


1879, s. 6 (a) 517S B 
Rules and regulations for the time being In 
force, meaning of, SEE Insurance 150 


So confined, in s. 100, Criminal Procedure Code, 
- scopeof Ser Criminal Procedure Code, 1898, 


s 100 339 (b) 
Subsequent order meaning of. Ses Oivil Pro- 
cedure Code, 1908, s, 48 (1) (b) 715 


Time requisite for obtaining copy. Ses 
Limitation Act, 1908, ss 12 (3), 4 853 
Workmen’s Compensation Act (HI of 1923), ss. 
10,13 proviso)—-Whether facts found constitute 
reasonable detay—Whether question of law— 
Accident to workman- Dismissal due to unfitness 
—Long correspondence ending in final order— 
Claim for compensation after delay of two years 

—Held, claim barred, 

Although the facts must be found by the first 
tribunal, the question. of whether such facts do or 
do not constitute a reasonable cause for making 
the delay is a matter of law. 

The workman met with an accident in the course 
of his employment. He was given leave but as he 
was found to be unfit forthe wo1k, he was inform- 
ed that he could not be re-employed. A long cor- 
respondence ensued and he was finally informed 
that he could not be re-employed. Even after this 
he continued the correspondence and two years 
after the final order, made a claim for compensa- 
tion under the Act: ; 

Held, that the delay up tothe final order could 
be exempted but the subsequent delay could not be 
justified and the claim, therefore, was barred. 
Forsytu v. B. N, RAILWAY Co. Pat. 817 
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NOTES AND COMMENTS 


Contempt of Court: A Privy Council 

Decision. 

What are the limits within which the 
State should allow the subject to comment 
upon and criticize ite Courts and Judges and 
what is the line of demarcation between 

itimate criticism and criticism which is 
__ ely to interfere with the due course of 
gustice ? These questions crose before their 
Lordships of the brivy Council in an appeal 


from Trinidad and Tobago, Ambardv.A-G. . i 4 
“tions for the time being in force. At the 


for Trinidad and Tobago, 162 Jnd. 
Cas. 92. The appellant who was an editor 
had editorially revised an article for 
the Port of Spain Gazette and was 
T: sponsible for its publication. The subject 
was the varying sentences imposed by 
different Judges and the article headed 
‘The Human Element’ said that some 
Judges were tod lenient and some too 
severe. Two recent cases of wounding with 
intent to murder were referred to, in one of 
which the sentence was too severe and in the 
“other too lenient. The editor was convicled 
by the Supreme Court of Trinidad and 
Tobago for contempt of Court. Lord Atkin 
who delivered the judgment of the Board 
observed that the author of the article 
had taken for his theme “the perennial 
topic of inequality of sentences” and said 
that “if it were a contempt to say that the 
human element enters into the awards of 
punishment, few men, whether lawyers or 
jaymem would escape. The powers of 
attachment and committal exist, like every- 
thing else in our legal system, for the attain- 
ment of justice and the suppression of that 
which prevents justice from being done. 
The protection of Judges against derogatory 
Criticism in their capacity as Judges is only 
one means to this ultimate and admirable 
end.” In the result the appellant was suc~ 
cessful. ‘Justice is not a cloistered virtue 
and she must be allowed to suter the seru- 
tiny and respectful even thougn outspoken 
comments of ordinary men” so observed Lord 
Aktin and as the learned editor of the Law 


Journal remarks, “the judgment of the Privy 
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Council is a welcome mark of common 
justice and common sense.” 
An Interesting Insurance 
Suicide clause. 
The question of consiruction of a policy of 


Case: 


- insurance came up before the Lahore High 


Court in The Co-operative Assurance Co. 
Lid. v. Sahdev, 162 Ind. Cas. 150. The 
policy contained a clause to the effect that it 
was granted subject to the rules and regula» 


time the policy was issued, the condition 
as to suicide was that if the assured com- 
mitted suicide his heirs “or assignees would 
not be entitled to-regeive anything more 
than the premia paid. Subsequently, this 
rule was amended and according to the 
new rule, if the assured committed suicide 
within two years of the issue of. the policy, 
the premia paid,by him would be payable by 
the Company, while if the suicide was after 
two years, the full amount assured would 
be paid. . The policy was issued before the 
new rule and the assured committed suicide 
more than two years from the date of policy 
and after the new rule was passed. The 
question before the Couri was whether the 
old or new rule governed the case. Their 
Lordships referred to the established rule 
of interpretation of policies that if the terms 
of the policy are couched in ambiguous 
language, that interpretation should be 
favoured which is beneicial to the assured, 
as tha terms of the policy being the langu- 
uge of the Company must be intrepreted 
against it,and held that the new rule applied 
and hence the assured’s heirs could get the 
full amount under the policy. The expres- 
sion ‘for the time being in force’ would, 
according to the reasoning of their Lord- 
ships, have been interpreted to refer to the 
time of granting the policy of the original 
rule if is had been more favourable to the 
assured. If, therefore, the general rule of 
interpretation enunciated by their Lordships 
be strictly adhered to, anomalous results 
are likely. Perhaps, it would have been 
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more correct to have based the decision on 

more substantial grounds; 

Questions of fact: Functions of 

Appellate Court. 

Their , Lordships of the Privy Council have, 
in Antonio Dias v. Frederick Augustus Gray 
1 All E. R 540, expressed their views 
as io the functions of the Appellate Court 
when the question is purely one of fact. The 
case before their Lordships was not tried 
by a judge and jury but by a judge 
sitting as a jury. Lord Alness who delivered 
the judgment of the Board observed thus: 
“The appellant is exercising a right of appeal 
which is his by right, and their Lordships 
recognise that they cannot; merely because 
the question is one of fact, and. because it 
has been decided in one way by the learned 
trial judge, abdicate their duty to review 
his decision and to reverse it, if they deem 
it to be wrong. Nonetheless, the functions 
of a Court of Appeal, when dealing with a 
question of: fact, moreover, in which, as 
here, questions of credibility are involved, 
are limited in their character and scope.” 
His Lordship then referi’éd to the. recent 
decision-of the House of Lords in Powell 
v. Streatham Manor Nursing Home, (1935) 
A. O. 243, and relied on the principle accept- 

ed in that case. It may be noticed that the 

position arising in such cases as this is differ- 
ent from that which happensin the case of 
concurrent findings of fact by a trial Court 
and by an Appellate Court, in which case, 
in further appeal, the second Appellate 
Court will not, as a rule, disturb tne con- 
current findings. 

Promissory Note: Inadequacy of 
Consideration. - 
The question whether inadequacy of 

consideration affords a relevant answer to a 

demandupon a promissory note, came up fur 

decision before their Lordships of the krivy 

Council recently in an appeal from 4 judg- 

ment of the supreme Court of Palestine: 

Adib Hl Humaui v. Yacoub Fahmi Abu El 

Huda, 1 All E. R. 638. In an action for 

payment of a sum-alleged to be due on a. 

promissory note, the defendant pleaded 

inte? alia that no consideration for the note 
had been given. Their Lordships held that 
the inadequacy of consideration alforded 
no relevant answer to a demand upon the 
note, that it was not for the Court to enquire 
into the adequacy of the consideration for 
the note, but. to consider whether or not 
eny- consideration was given. It was also 
held that the onus cf proof that no con- 


. which was held ito.be misleading. 
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sideration had been given wag dn the defen- 
dunt. Tne principles decided have bee. 
accepted as.law for years but there his 
not been much authority on the point. The 
clear statement of the lew on the point by 
the highest tribunal is, therefore, of great 
importance. 


Prospectus: False Statement. 

‘he sensational case of R. v. Kylsant, 
(1932) 1 K. B. 442 laid down the law 
that the whole of a prospectus must be 
considered in deciding what impression 
would be produced by it, and where there 
isno active mis-stalememt, there must be 
“such a partial or fragmentary statement - 
of fact ¿s that the withholding of that 
which is not stated makes that which is 
stated absolutely false.” Inthat case there 
was a definite statement as to past protits 
In the 
recent cese before the Court of Criminal 
Appeal on a similiar point [R. v. Bishergian, 
1 All E. R. 586] the statement in the pros- 
pectus was concerned largely with the 
prospective development of the Company . 
and little was said as to the past. Tue 
appellanis before their Lordships published. 
a prospectus. by which they invited subscrip- 
tions for shares in an old-established Com- . 
pany of metal dealers and brokers. Out. 
of the subscriptions, part was to be used in. 
acquiring a controlling interest in another 
Company. The prospectus stated that “the: 
substantial amount of the additional working, 
capital which will now become available. 
should essist materialy in extending both. 
the volume and scope of the Company's. 
activities.” The gravamen of the charge. 
was that ihe prospectus gave an entirely 
false descrjpticn of the. business in which. 
the public was being invited by the pros- 
pectus to invest its money. lt appeared: 
that the persons behind the prospectus were 
really eugaged not in ordinary business, 
but in a gamble described in various 
phrases: a gamble to make a corner in 
pepper, or to control the price or to com- 
mand the market. The Lord Chief Justice, 
in delivering the judgment observed: 
“Future commitments of a normal business 
are one thing. The eiry epeculaticns of a 
colossal gi mble are quite a different thing. 
It is not a difference of degree, but it is a 
difference of kind...... And to advertise a 
business ¿s en ordinary business seeking 
develepment when mcney is really being 
asked to feed and supply an embitions , 
gemble is simply deceit.” In the yesult it | 


4 


1936 


J 
was held that the’ publication of ths pros- 
- pectus was ah offence within the Larceny 
Act, 1861, s 84. It need hardly be said 
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‘that the dadision is great importance-in these 
‘days when Comp wy floatation ‘has become 
‘an everyday business proposition, 





The law of evidence jn criminal cases is 
always an interesting subject for study; and 
‘a recent trial on the Midlend Circuit has 
drawn attention once more tosome of the 


most important and finely drawn rules in ‘ 


our law about it. These rules have been 
framed in course of time by the judges with 
little help from Parliament. They -result 
-from two principabtenets of our public policy. 
Justice should be done and offenders duly 
‘convicted; yet accused prisoners when they 
‘come before a jury should have a fair, even 
-a@generous chance. The possibility of coh- 
-flict between the two vital rules:when they 
are applied in practice must always be -pre- 
‘sent; and itis most likely to arise when, a 
prisoner being charged with one offence, the 
Crown tender evidence lo show that he tom- 
mitted another. This is what was done late- 
‘ly at Nottingham, and though all men realise 
that such testimony must greatly add to the 
weight of the direct evidence, especially in 
such a charge as that .of murder by the use 
of poison, there is no doubt that the course 
taken by the prosecution with the approval 
of the judge of assize was ‘in accordance 
. with precedent. It may, we think; be of 
. interest and value to our readers who aré con- 
cerned with the administration of the crimi- 
.nal law if on this occasion we summarise-a 
few of the principal cases in-which the rules 
as tothe admission of this kind of evidence 

- have been laid down and applied. f 
Before gomg back to the old reports we 
set down, first and foremost, the vital passage 
in the speech of Lord Herschell in the House 
of Lords in Makin v. Attorney-General for 
- New South Wales (69 L. T. Rep. 778; (1894) 
A.C. 57), lt reads thus : “Although it is not 
competent for the prosecution to ardduce 
evidence tending to show that the accused 
- has been guilty of criminal acts other than 
those covered by the indictment for the 
purpose of leading to the conclusion that 
. the accused is a person likely from his crimi- 
- nal conduct or character, to have commit- 
ted the offence for which he is being tried, 
on the other hand the mere fact that the 
- evidence adduced tends to show the com- 
: mission of other crimes does not render it 
inadmissible if it be relevant to an-issue 
. before the :jury. It may be so relevantif 
it bears upon the question whether the acts 
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„alleged to constitute the crime ‘charged in 
‘the indictment were designed or accidental 
or to rebut a defence which wonld otherwise 
‘be open to the accused,” - | a 
It must always be difficult for judges “bo 
explain, and for juries to understand, ma 
-meaning of this rile. To the man in the 
street it must seem that if, for instance," 
doctor is charged with the murder of ‘A, 
by poison and you prove that other persoris 
who have been under his charge have died 
‘from ‘poison, you are really showing. that 
he is a person likely to have murdered A, in 
‘that way.- Yet this.is the laymans error 
which judges must do their best to avert or 

- repress. They have scrupulously and, we 
` hope, successfully tried to do 50. _ As -in- 
- stances of the application and: working of the 
. rulein the early Victorian. or pre-Victorien 
times, one may select a few of the casés 
which are scattered about in the early 
‘volumes of the invaluable Cox or the dig- 
. nifed pages ‘of Carrington and Kirwan. In 
1847 R. v. Bailey (2 Cox, 0. ©. 311) was 
tried at the Norfolk Assizes before ‘Chief 
Baron Pollock. The prisoner there. was ‘a 
-maidservant of thes prosecutor and was 
` charged with arson—with an attempt to burn 
-down his stable. The stable was not far 
from a kitchen, where the prisoner should 

. have been at the time when the fire broke 
out. Prosecuting counsel, for ‘the purpose 

' of proving that the -fire must, or at least 
might have been caused by some poe 
-connected with the prosecutors househol ; 
proposed to call witnesses to prove that on 
- two recent occasions, not far apart in ir 
attempts had beem, made by someone witHin 
the house toset fire to the prosecutor 8 pre- 
‘mises. There was no-evidence. to implicate 
the prisoner in these earlier attempts; and 
` ċounsel: for the prisoner Strongly objected to 
«bolstering ùp a weak case by giving -looss 
evidence of other firés on other occasions, 
neither of which thé prosecution professed 
any intention‘or ability to ‘connéct with the 

- prisoner." The ‘Chief Baron admitted the 
evidence as relevant- to the issue that the 
fire which was-mentioned in the charge was 
no accidental, outbreak, but due to design. 
He mentioned 'in his judgment an earlier 
‘ease where on atrial fon murdering a man 
- by poison, evidence- was adduced of the-fact 


“4 JOURNAL 


that a certain tree, which overhung a deep 
stream near which the murdered man used 
to fish, had been almost sawn through the 


trunk by some unknown hand—surely a_ 


very wide admission of evidence. 
It is probably. only a coincidence that so 
many of these early cases were cases of arson. 
‘Thus, four years later on the Oxford Circuit, 
a prisoner was charged with arson by burning 
-a rick, the property of A: (R.v. Taylor, 5 
Cox C. ©, 138). There were also indictments 
against him for setting fire on the same 
night to other ricks, the property of B.. and 
-C. .The prosecution proposed, on the indict- 
ment for arson of A.’s rick, to give evidence 
of the prisoner's demeanour and conduct 
-throughout.the whole night. The judge ad- 
-mitted evidence of demeanour and. conduct 
throughout the night, but excluded evidence 
of. threats, statements ofthe: prisoner and 
“particular acts which pointed alone to his 
complicity in the second and-third fires, and 
did not tend to explain his conduct in con- 
-nection with the. first. In 1846, a prisoner 
‘was charged with the rick burning at Ox- 
ford Assizes: (R. v. Dossett, 2C. & K. 306). 
-The prosecution alleged that he set fire to 
‘the rick on March 29th, by firing of a gun 
quite close to it, and, to support their charge 
proposed to give evidence to show that the 
rick had been on fire twenty-four hours 
earlier, and that the prisoner was then 
. close to if with a-gunin his hand. It was 
strongly urged for the defence ihat this was 
an atiempt io show that a man was likely 
to get fire toa haystack on one day because 
- he had done so, or was in a position when 
he might have done so, on a previous day. 
Mr. Justice Maule‘admitied the evidence as 
relevant to the issue, whether the act was 
done wilfully or not, and cited a-hypothetical 
case as to the possession of poison, which 
was very like the actual facts disclosed eighty 
, years later in the famous case of R. v. Arm- 
strong (mentioned below). 
So long ago as 1864, however, in R.v. 
‘Harns (4 F. & F. 342), the judges laid down 
. clearly the limits, or one of the limits, of 
. the admissibility of such evidence. It may 
"be given to negative the notion of accident, 
_even before accident has been pleaded as 
_adefence. It may be given to prove system; 
. but it may not be given to support a case 
which is weak on. the issue of identity. R. 
_.v. Harris was another arson case. 


of the person whcm he, had seen coming 


. away from the burning shed. Tp clear up. 


that uncertainty, the Crown proposed ..to 
tender evidence to shaw that, a few days 


The vital ` 
. witness was not: very sure as to the identity . 


“ab the bank where she had just cashed a 
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previously, the prisoner had been seen look- 
ingon with his wife at andther burning 
shed,. and laughing and that ~ ke 
had actually on this earlier cccasion 
‘Interfered with a member of the prosecutor's 
family.. who was fetching water to quench 
the fire. Mr. Justice Willes is not very 
clear in his reasons for rejecting the evi- 
dence, but these careful editois, Foster 
and Finlason make them clear to all men. 

There may be more than one reason ‘for 
admitting evidence of this kind. It may be 
adduced tonegative design, but it may also 
be that the act charged and the collateral 
acts form portions of “one entire transaction. 
Of such cases, whcse guiding rule was final- 
ly approved by the 1915 Indictments Act, 
È: v. Ellis (1826, 6 B. & ©. 145) is an old 
instance. A little later comes R. v. Wink. 


. worth and others (1830, 4 O. &. P. 444)- 


Séveral- persons went, with a disorderly 
crowd behind them, to the prosecutor’s house 
and “very civilly and, as the prosecutor then 
believed with ‘a good intention” advised 
him to give them something in order to get 
rid of them. The prosecutor afterwards 
discovered that the same method of peace- 
ful persuasion had been adopted by thcse 
who persuaded him in order to obtain money 
at other houses in the neighbourhood. He 
prosecuted for robbery and the three judges 
sitting at Winchester ss a special commis- 
sion. held the evidence admissible. The 
case was, slightly different from R. v. Ellis, 


‘on which the Crown relied; for.there the ° 


collateral offences, if we may so call them, 


“were all. committed upon the same person. 


The general rules, however, seem to emerge 
pretty clearly, and the edmission can be 
vindicated either upon the “one entire tran- 
saction” principle or by saying that it was 
edmissible because it went scme way to 
prove that the mob leaders were actuated 
by no innocent motive in their request for 


“money. hut by a desire to coerce the pr¢secu- 


tor. Befcre having the older cases we may ` 
note that there is a useful review in the 
footnotes to R. v. Dossett (ubi sup). The 
facts in some of the cases there are strange- 
ly prophetic of the Armstrong case of 1922. 
Coming to modern times we can only 
menticn one or twoof the meny cases. R. 
v. Adamson (1911, 6 O. A. Rep. 206) isin- 
teresting as showing how evidence of acts 
subsequent to the date of the crime named. 
in the indictment may be admissible. The 
appellant was charged- with larceny on the 
24th March. He stole money from a girl 
by pretending that he was a benk clerk 
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cheque, and had been ‘sent running after 
her with her cheque, which, he said, was 


not in order. He handed her an 
envelopes which he said, contained 
the cheque, and took her money. 


When she opened the envelope it contained 
“not the cheque, but blank telegraph forms. 
His appeal was on tke ground that, in 
opening the case to the jury, counsel referr- 
ed to the fact that when he was arrested on 
the 3lst March he wes in company with an- 
other man who had pleaded guilty and that 
both of them had telegraph forms ‘in their 
possession. The Court of Criminal Appeal 
upheld the conviction. Hére it cannot be 
said that the deferfdunt put up any defence 
of accident, and we wish the court had in 
- this case given its reasons with greater 
elaboration. We may assume that it intended 
to siy that subsequent events may be put 
in evidence where it is essential—whatever 
be the defence—that systematic and de- 
signed plens 10 break the law be disclosed. 
It is important to remember that there 
must be some similitude or parallelism’ be- 
tween’ the collateral acts proved and the 
crime charged in the indictment. This ap- 
pears to be implicit in the decision of the 
Conri of Oriminal Appeal in 1910 (R. v 
Ellis, 102 L. T. Rep. 922; (1910) 2 K. B. 746), 
‘when that court sat with five judges to de- 
cide this important point. The appellant, 
a curio dealer, was charged with fraudulent- 
ly obtaining money from the prosecutor by 
representing that certain articles were far 
more valuable than they really were. He 
gave general evidence for himself. On this 
the Recorder of London allowed him to be 
cross-examined for the purpose of showing 


thathe had been guilty of fraud of a differ- - 


ent nalure to “that set out in the indictment 
and which formed the subject-matter of an 
indictment on which he was not being tried. 
The prisoner appealed against tke allowance 
of this cross-exemination, and the higher 
court upheld this plea on the ground that 
the frauds were not of a similar character, 
and that “there was no systematic course of 
swindling by the same methods." R. v. Bond 
(95 L. T. Rep. 296; (1906) 2 K. B. 389) goes 


as far, we think, as any of the cases in the ` 
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direction of admitting evidence of other acts 
Many of our readers remember the‘ case. 
A doctor, charged with procuring abortion, 
pleaded that he was performing a lawful 
operation. To rebut that defence evidence 
of enother woman was given to prove that 
he had performed such an operatioa on her. 
The Court for Crown Cases Reserved ap- 
proved of this step, but there sre some care- 
fnl words in the judgment of Mr. Justice 
Bray to the effect that such evidence should 
be: excluded unless it is “plainly necessary 
to prove something which is really in issue.” 

The word “necessary,” we venture to think, 
goes too far~—we should prefer “plainly 
material.” And lastly we have R.v. Arm- 
strong (127 L. T. Rep. 221; (1922) 2 K. B. 
555), whete in order to prove a man guilty 
of murder of A. by poison in February, the 
Crown tendered evidence that he had tried 
to murder B. by the same means in the 
following October. The evidence of the 
later attempt must have - had great weight 
with the jury. Without it. the Crown had 
not a strong case, and little or nothing to 
rebut the defence, of suicide. But the pro- 
secution urged, and urged with success 
that from the outset of the case it was vital 
for them to show that the prisoner had 
arsenic in his possession, not for horticul- 
tural use, but fora more sinister purpose. 
On this issue the damning evidence of sub- 
sequent conduct was admitted. 

“As we said at the outset, the law has tried 
to balance the demands of justice against 
the dictates of mercy and the old rules, so 
finally characteristic of our law, that e man 
is innocent till he is proved guilty, and that 
he may not be charged with a second off- 
ence in order to prove the main charge. 
Perhaps in Utopia, for in Plato's ideal re- 
public, a more perfect system prevails or 
‘prevailed.. We must be content to get as 
near as we can to the attainment of two 
objects which may at times seem to conflict 
with one another. The conflict is occasional 
only, and the realisation of both tends to 
the end of all our efforts—the safety and 
happiness of the greatest number.—The Law 
Times. R ow 


IMPERIAL ACTS, 1936. 


ACT No. I of 1936. 


THE ITALIAN LCANS AND CREDITS PROHIBITION 
CT,1936 kah 


‘Received the assent of the Governor-General on the 
in the Gazette 


Zlst April, 6, and published 
r UF India? Part 4, dated the 25th April, 1936, 


An Act to prohibit the making of certain 
. loans and credits. 

Whereas it is expedient in pursuance of 
the obligations imposed on India as a 
signatory to the Covenant of the League of 
Nations by Article 16 thereof, to prohibit 
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the making of certain ‘loans and credits; 
.Itis hereby enacted as follows:— 


1. Short title and extent, 

(1) This Act may be called th: Italian 
‘Loans and Credits Prohibition Act, 1936. 

(2) It extends to the whole of :British 
“India, including British Baluchistan and tha 
“-Sonthal Parganas, 


2. Prohibition of loans. 


~ (1) No person shall-—~ 

(a) make, contribute to, participate in 
or assist ia the making or issuing 
of any loan (wherever “the loan is 
made orissued or to be made or 
issued) to or for the benefit of-— 

the Government of eny Italian - 

territory, or 

eny person (not being » hody ' 

corporate) of whatever nationality ` 
resident in any such territory, 
or 

any person wherever resident, 

being a body corporate incor- : 

‘porated under the law of any 

Sd such territory, 
. ‘ or" 

“(b) offer for subscription, 
i or otherwise assist in 

or subscribe for any shares, wher- . 

ever issued or to be issued, in any - 

such body corporate. | 
_ (2) „Any person who either— 

. (a) by giving a guarantee or by becom- - 
ing a party | to a 
assumes any liability for payment 
of ‘money and thereby enables - 


O 
Gi) 


: (ii) 


underwrite 


hai another person to raise money, 
£ or < 
(b) buvsa bill of exchange (not being - 


? a bill payable on demand) from 
another person, or 
(e) 


gives credit in any form to or 
; for the benefit of another person, 
-shall be deemed for the purposes of sub- 
- section (1) to make a loan to or for the 
` ‘benefit of that other petson. i 
' ..(3) Nothing in this section shall be 
taken to prohibit the performance of any 
contract made before the 18th day of 
November, 1935, with any Government or. 
person otherthan such a Government or 
person asis mentioned in‘cl. (a) of: sub-s. 
-(1), but save as aforesaid the provisions 
of this section shall have effect notwith- 
standing anything in. any contract.. 
(4) Nothing in this’ section shall apply | 


humanitarian or religious object. 


‘8. 2 shall be punfshable with 
“ment for aterm which may extend to two 


the issue of ~ 


“may be specified 


bill. of exchange « 


in connection with the sale of goods . 


162 10 
to any loan t> or for the benefit of an in- 
stitution which is declared by the Governor- 


General in Council to be for the purposes 
of this section an institution having a 


3. Penalay of contravention ofs. 2. . 
Whoever contravenes the provisions of 
imprison- 


years, or with fine, or with both. 


4. Liability of Director or other officer 
of body corporate. f 
here any contravention of s. 2 by a 
. body corporate is proved to have been 
committed with the -comsent or approval of 
or to have been facilitated by any neglect 
. onthe part of any Director, Manager, 
Secretary or ‘other officer of such body 
corporate, he as wellas such body corpo- 


| rate -shall be deemed to be guilty of the 


. contravention and shall be punishable 
with the punishment -provided for . the 
offence.: 


"5. Repeal of Ordinance III of 1935. 
~ The Ttalian Loans and Credits Prohibition 
‘Ordinance, 1935, is hereby repealed. 


6. Termination of Act. 

The Governor-General in Council may, 
by nvtification in the Gazetiee. of India, 
declare that with effect from such date as 
in the -notification this 
Act shall cease to be in operation, - and 
upon the issue of such notification this Act 
shall be deemed-to be repeeled on the date 
so specified. 


ACT No. Il of 1936. 


THE SALT ADDITIONAL IMPORT DUTY 
(EXTENDING; ACT, 1936 ` 


Received the assent of the Governor-General on 
the 2lst April, 1936, and published in the Gazette 
of Indi, Parta, dated the 25th April, 1938. . 


An Act further to extend the operation 
of the Salt {A geh A Import Duty) 
Ae’, 1931. 


Whereas it is expedient further to ‘extend 
the operation of the Salt (Additional Import 
-Duty) Act, 1931; It is hereby aoe as 
follows: — 


1. Short title. 

This Act may be- called the Salt Ad- 
oe Import - Duty (Extending): Aét, 
1936 


Wee 
19 “2. Amendment of section 1, Act XIV of 

931. 

In sub-section (3) of section | ‘Of the Salt: 
(Additional Import Duty) Act, 1931;. (herein- 
after referred to as the said Act), for 

- the figures “1936” the figures “1933” shall 
“be substituted. 
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E Amzndment of section 3, Act XIV of- 
1 


In subss. (1) of s.3 of the’ said At, for 
the word “two” the word “one” shall be 
substituted. i 





Enforcement of Foreign Judgments. 

“The distinguished French writer Pascal, 
in one of the sections of his “Pensees,” 

hes some striking remarks on the diver- 
gent content and operation of laws arising 
out of their geogfaphical distribution and 
the local opinions ot different nationalities. 
“Plaisante justice,” he says, “qu'une riviere 
borne, Verite au deca des Pyrenees, erreur 
au dela.” Since Pascal wrote these words 


something certainly hes been accomplished | 


by international jurists in the direction 


. Extracts from Contemporaries. 


in S80: 


of the prevailing political unrest 
many quarters, we cen scarcely expect 
every nationto devote its time and: 


energy to facilitating the mutual enforce- 
ment of judgments, but it is eminently 
satisfactory to ree@lise that our neatest: 
neighbour, with whom our business houses 
~haye so many transactions, should have 
now given effect to the convention facilitat- 
ing the-reciprocel enforcement - of the- 
judgments prcnounced by their respective 
judicatures.—The So licitor'’s Journal. 


of bridging the legal gulfs separating even , 


those countries which, geographically, may 
be within easy reach of each other. Till 
comparatively recent days, however, these 
efforts have not achieved any very reso- 
nant success, and much yet remains to be 
done in the direction of the truly reciprocal 
enforcement _ of judgments. A marked’ 
step in this direction was taken by the 
Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933, which, it is understood, 
ówed much to the sponsorship -of Lord , 


_ Barrister’s Wait in Vain for Briefs.. 
The Temple, pleasant haunt between 
Fleet Street and the Embankment where.. 
those who follow the legal profession to: 
meet and congregate, is fast becoming a new.. 
London Poverty Row. 
Junior barristers, hands in pockets, idle. 


"and gossip within its precincts, wating . . 


waiting .... for briets that they know will.. 
never come. 


They flit from court to'ccurtin the King's 5 


Justice Greer, the main object of which, Bench Division, following cases of’ interest 


as stated in its title, is to facilitate,” the 
enforcement in the United Kingdom of 


judgments given in foreign countries which ~ 


accord reciprocal treatment to judgments 
given in the United.Kingdom, and for 
facilitating the enforcement 
countries of judgments given in the United 
Kingdom. The facility afforded is by the 
registration of the foreign judgment and 
„the réght to issueexecution thereon. Very 
properly, the Act extends only to the 
judgments. of the superior courts of those 
countries which are willing to accord reci- 
procal treatment to ihe judgments of the 
superior courts of the United Kingdom. 
In this connection it is interesting to 
note that the French Senate has just 
adopted a Bill, already approved by the 
Chamber, to confirm a convention 
for the execution of legal judgments 
which was signed on behalf of 
the French and British Governments in 
January, 1934, the Bill providing for com- 


plete reciprocity between the two ccuntries ` 


ja the execution of judgments. In view 


in foreign | 


conducted by colleagues more fortunate than ` 
themselves, 

‘Or they attend to hear a‘“fashionable" K. 
C. open a.case.that is likely to turn out 
cause celebre. 

Of the 2,500 junior barristers | practising | 
at the Common Lz w Bar at the moment about 
one-third are practically unemployed. 

Even in normal times the average in-, 
_ecme of 85 per cent, of juniors is less than 
£300 a year. Five per cent. make substan- . 
tial incomes, and 10 per cent. make between, 
£300 and £1,500 a year. , 

‘The enormous fees paid to “fashionable” . 
Counsel give a false impression about the . 
earnings of barristers. 

Altogether there are 3,000 barristers in 
active practice in England; and 2,500 of, 
them practise at the Common Law Bar, that 
is in the King’s Bench Division. 

King's Counsel number a about-one hund- 
red and fifty. Save for a few exceptions 
their fees vary between thirty and fifty 
guineas for acase. Often they are lower, 
Most of the juniors’ work is in the ` county 


Kiman tenet 


a 
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courts and the police courts, where, their 
fees are very small indeed. In some” ae 
the maximum is six guineas; the usual . 

two or three guineas. 

For this the junior barrister has to prepare 
his case beforehand, and generally spend a 
whole day at court. 

The main reason for the unemployment 
in the legal profession is the fall in litiga- 
tion, but junior counsél’s earnings have 
also fallen for other reasons. 

It used to be therule that a junior in 
a civil action was entitled to two-thirds of 
the fee paid to his leader irrespective of 
the amount ofthat fee. Now this rule has 
been altered, and ajunior is entitled to 
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only two-thirds of his leader's fee up to 
one hundred guineas. If the” leader gels 
morte than one hundred guineas the junior 's 
fee is a matter ọf arrangement. 

The“new procedure” rules have also eli- 

minated mongymaking possibilities in ap- 
plications, on various points, in regard to * 
what are known as interlocutory proceed- 
ings. 
One. application only is allowed now, and 
so the junior, who of old waxed fat on a 
multiplicity of applications and fees, 
must now be content with one fee, 

Tbus poverty is no stranger in the Temple. 

T Hindustan dime dated April 16, 
1 5 


REVIEWS. 


Principios and Digest of the Law of 
-Evidence:—Bry M. Monir, ADVOCATE, Hiex 
COURT, LAJORE AND READER, IN TAE Law OF 
EVIDENCE AT TIE UNIVERSITY Law COLLEGS, 
Lanorg—Paces 1,500-—Prica Rs, 16. 

“The Evidence Act propounds some of the 
most abstruse and difficult doctrines of Jaw, 
the importance of which, in view of their 
close connection with the practical adminis- 
tration of justice, can hardly: be overesti- 
mated: The Act, while it’ was still: young 
and had not been much interpreted ‘by the 
Judges in this country, received ‘the atten- 
tion “of some of the. best writers of legal 
literature, whose main effort was to explain 
the principles of evidence by: reference to 
English authorities and to direct attention 
to those parts of the Act where it: differed 
from English. Law. 

“Mr. Monis book, which is- the ‘latest 
publication on the subject, recognizes the 
fact that, during more than 60 years that 
the Act has been in force, it has received 
that degree of exposition and consequent 
precisioa that it can be studied and worked 
as an independent system. In its treat- 
ment of the subject-matter, therefore, the 
book differs from what may be called the 
“classicul works” on the subject. The main 
need of a present-day lawyer is not so much 
td know the principles as to know what is 
the judicial interpretation of the statute 
and what corollaries follow from that inter- 
pretation. The book, therefore, takes the 
form of a digest, not an indiscriminate 
conglomeration of decided cases, but a 
collection and classification of decisions 
showing how a section of the Act has been 
interpreted. The basic principles to which 
Pi interpretation is referable are stated by 


‘the law on the point. 


the author concisely and lacidly. Through 
out the work attention is drawn to those 
questions which daily arise in the conduct of 
cases, and all controversial points have been 
discussed in a strictly analytical but undog- 
matic manner. The book presents an 
authoritative treatment of the subject and 
we have no doubt that, in view of its 
immense practical utility, it will be widely 
appreciated i in the country. 


The All England Law Reports (Anno- 
‘tated).—Consuttixe Eprror: Mr. ROLAND 
‘Burrows, K. O. PUBLISHED: WEEKLY BY THE 
‘Law JovRNar, 37 AND 39, Essex STRERT, 
LONDON, W. 0. 2. 

This new weekly Law Reports pablished by 
the proprietors ofthe Law Journal, L London, 
is- certainly a marvel in law reporting. | It 
represents one ‘of the greatest advances in, 
law publishing and its service, to the pro- 
fession is inestimable. It combines speed 

with accuracy and the Editorial Notes 
appended to every case contain critical 
comments aimed at elucidatingithe history of. 

Besides comménts, 

references to the English end Empire 

Digest and Halsbury’s Laws of England are 


‘given: That the avowed purpose of the 


publication, viz., “to keep pace with the 
speeding up of litigation by supplying the: 
profession with full and adequate reports of 
cases immediately after the delivery of the 
judgment,” is kept up is clear from the 
issues thet have already appeared. It is 
needless to recommend to every lawyer that 
this opportunity should be utilised to enable 
himself to keep pace with the trend of 
judicial- decisions by subscribing to thig 
Journal. 
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NOTES AND COMMENTS 


Income-Tax: Paytnership: Bad debts. 
“Some very important questions relating 
to income-tax law have been decided by 
their Lordships of the Judicial Committee 
in Arunachalam Chettiar v. Commissioner of 
Income Tax, Madras, 162 Ind. Cas. 1. The 
main point that arose wes as to seb off and 
the exclusion of bad debis from assessment. 
Their Lordships agreed to the proposition 
that å par ner in a tirm is entitled to set off 
his sha'e of the loss against other profits or 
gains made by him whether under the same 
head of income or under a diferent head. 
But an ex-partner’s share of tle loss in a 
business which the assessee had to bear, 
the ex-pattner being unable to meet his 
share in the. loss, cannot be set-off agains; 
the assessee’s othér income, profits or 
gains as a loss of profits and gains within 
the meaning of s. 24 of the Act. Tne 
amount so represented cannot be considered 
as a loan ora bad debt made in the course of 
business of the assessee as a money-lender. 
The true and ultimate rigat of the assessee 
against the ex-partner was a right to con- 
tribution in proportion to the latter's share 
of profits. Sir George Rankin who delivered 
the judgment, made some remarks as to 
the scope of the Income-tax Officer’s investi- 


` gation in such matters, remarks which are 


‘worth’ remembering. His. Lordship said : 
w.. « ‘The kind of account which is necessary 
between partners to settle questions and 
cross-claims between them is beyond the 
scope of the Income-tax Officer's investiga- 
tion. His duty isto compute properly the 
proits made by the firm or the loss incurred 
by the firm. For this purpose he has no 
ogeasion to embark upon the computation 
of the exact value of any partner's interest 
“in the capital or the details of the partner's 
accounts in the firm's ledger. He has only 
‘to enquire what is each partner’s share. 
The firm is considered as. doing business 


doing business with each other but as 
haying shares in the profits or loss of the 
firm.” 


Hindu Law Reform: New Bills. 

Legislative mezsures towards Hindu Law 
Reform have been numerous of late and 
many Bills have been introduced’ in the 
Assembly Session which concluded recent- 
ly, eiming et the reform of Hindu Law. 
One Bll (No. 17 of 1936) aims at amending 
the Hindu Gains of Learning Act, XXX 
of 1930. A proviso is sought to be intro- 
duced at the end of s73, of the Act to the 
effect that ‘where escertainable gains of 
learning hes got mixed with the joint 
family property, half of such gains of learn- 
ing orashare of the joint property equal 
to that of the acquirer, whichever be less, 
shall be deemed to be the exclusive ana 
separate property of the acquirer at the 
division of the joint properly.” A proviso 
of this nature is very welcome in view 
of the fact that in many instances members 
of joint families having made substantial 
gains of learning have not cared to keep 
them, separate. ‘lhe Bill only aims at 
making more explicit the objects of the 
parent Act. N 

L. A. Bill No. 26 of 1936 is intended to 
remove certain disabilities in respect of the 
power of transfer and of will by a co-parcener 
of his share of the Joint Hindu family prop- 
erty. It purporis to remove the anomaly by 
which a co-parcener is unable to make provi- 
sion for his near and dear ones to cover his 
accidental death, and to prevent them from 


“being left at the mercy of others. It is also 


intended by the Bill to give power cf 
transfer cf his share to aco-parcener before 
having recourse to actual partition. 

The fixing cf maint:nance to Hindu 
widows is the object of Bill No. 29 of 1936. 
It applies only to cases under the Mitak- 


shara School. Clause 2 of the Bill states, “A 


“with third parties.,.Individual partners are i 3» | 
widow of a deceased co-parcener in a join 


“pot to be considered as trading with or 
Faj ' 2 
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Hindu family not having any son shall be 
entitled to get as maintenance a life estate 
in the share wnicn her husband, if alive, 
would have got on partition in the joint 
family property, such widow being further 
entitled todemand for her maintenance a 
p2rtition in the same manner in which her 
husband, if alive would have been entitled 
to.” It cannot be denied that the lot of 


widows’ of co-parceners in a joint Hindu’ 


family is a pitiable one and it is essential 
to ensure that they are not to -be dependant 
on the mercy of the co-parceners of their 
deceased husbands. 
Bill No.-30 of 1936 is intended. to secure 

a share for Hindu widows in their husband's 
property. Agitation in this direction has 
been going on for some time and it is high 
time that the Hindu Law’ of Inheritance, 
80 far as widows are concerned, should be 
amended. The Bill in the words of the 
author ‘proposes to give relief to Hindu 
widows by giving them a share in family 
Property and making them sole owners of 
tneir deceased husbands’ persone] prop- 
erty.” i 5 

Banking: “Refer to Drawer.” 

Can the words: “Refer to drawer” haye a 

defamatory meaning ? ‘his question was 
raised before du Pareq, J. in the King’s 
Bench Division in “Plunkett v. Barclays 
“Bank, Ltd., 1 All E. R. 653. The plaintitt, 
in compliance with the statutory obligation 
under the Solicitors Act, 1933, opened an 
account at the defendant Bank and paid 
some moneys therein for and on behalf of 
Clients. A creditor of the plajntitf having 
obtained a garnishee order nisi served it 
upon the Bank who applied the order to the 
plaintiffs’ client account. A cheque present- 
ed upon this account by a payee of the plain- 
tilf was returned marked “Refer to drawer.” 
The plaintiff claimed damagés against the 
Bank for wrongfully dishonouring the cheque 
and for libel. It was held that tne Bank was 
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justified in withholding the epayment and 
that the words ‘Refer to draver were not 
in the circumstances libellous, His Lord- 
ship adopted the language of Scrutton, J., 
as he then was, in Flach v. London and 


8. W. BankeLid., (1915) 31 T. L. R. 334, 


in which it was said that the words, in their 
ordinary meaning, smounted to a statement 
by the Bank, “we are not paying; go back 
to the drawer and ask why,” or ese, “go 
back to the drawer and ask him to pay,” 
and that it was not possible to extract a 
libellous meaning from what was said by 
the Bank. 


Workmen's Compefisation:’ Appro- 
bation of Award. 

A point of great importance in cases relat- 
ing to workmen's compensation was decided 
by the Court of Appeal on March 30, 1936, 
in Jones v. Smith, 1 All E. R. 661. It has 


‘been decided already in many cases that 


where a workman receives compensaticn 

under an ward, he epprobates the award 

end is debarred from eppealing egainst 

it. Inthe present case the injured work- 

man was awarded a weekly payment by 

way of compensation and costs, the lalter of 

which were duly taxed and paid. The 

workman then appealed agairs. ih: quantum 

of the award. ijt was held that the award 

was one and indivisible; it was in part’. an ` 
award as to payment; it was in part an 

award.as to costs to be paid by the employer; 

end having approbated it by accepting 

costs, the workman could not reprobate it 

by appealing against the quantum. Greene, 

J, went on to observe: “After all, 

approbation ‘is no more than this; it is 

conduct which shows beyopd doubt the 
Intention of the person acting to abide by 

the award, and in this case the appellant 

quite clearly manifested such intention in 

my opinion when he proceeded to the taxa-- 
tion of his costs.” Thus, the workmait can- « 
not even take a step in the taxation of costs 

awarded without approbating the award. 





THE CHILD AND THE LAW, 1836—1936. 
“By A. C. L. Morrison, Chief Clerk of the Metropolitan Juvenile Courts. 


Everyone wants children to be happy. 
There may be different opinions as to the 
best way of accomplishing this, but there 
‘is none as tothe right of every child to 
be as happy as other people can make 
him. Unhappy, ahxious, fearful children 
too often become warped, embittered or 
dejected men and women. It is sound policy 


4s well as kindly instinct, to give children a 


gocd start. 
To-day, most children are care-free, fear- 
less and eager. Between parent and child, 
teacher and pupil, there is no longer a 
great gulf. There can be just a8 much 
respect as there used to be, perhaps, mere 
with ever po much more friendliness pnd, 


A 


-turn was out of 


1986 
ease. Thirty years ago a class of element- 
ary school children in a poor district looked 


‘a poor, timid crowd, half afraid to speak 


above a whisper. To speak before his 
the question for any 
oy who was not one of the recognised 
disturbers of good order. To-day the 
class would be smiling, ‘communicative, 
unafraid. It would, too, look much healthier 


and better clad than the class of thirty 
years ago. 
Karel Capek, in his “Letters from 


England,” was moved to write that “On 
the whole, a country which has produced 
the finest childhood and the finest old age 
certainly possesses something of the best 


‘there is in this vale of tears.” And, again, 


of English people, “If you were a little 
boy, you would know that you can trust 
them more than yourself, and you would be 
free and respected here more than any- 
where else in the world.” 


If this be true, it was not always so. 
When we look back we must needs feel 
ashamed at the ignorance and indifference 
that led toso much neglect and even cruel- 
ty before the national conscience was stirred 
to its duty. 


A hundred years ago, slavery had just 
been abolished, and the number of crimes 
punishable with death had been reduced. 
There were signs that the authorities were 
beginning to realise the possibilities of a 
more humane attitude towards the young. 
Penal methods were coming in for some 
criticism, but in March, 1836, a boy of 
twelve was sentenced to seven years’ 
transportation. In 1838 was passed the 
Parkhurst Prison Act, the preamble of 
which began with these words: “Whereas 
it may be of great public advantage that 
a Prison be provided in which young 
Offenders may be detained and corrected, 
ang my receive such Instruction and be 
subject to such Discipline as shall appear 
most conducive to their Reformation and 
to the Repression of Crime,” and proceed- 
ed to set aside a military hospital and 
medical asylum for the children of soldiers 
as a prison for young offenders. The 
passage about instruction and discipline, 
the offender's reformation and the repression 
of crime was repeated seventy years 
later in the Prevention of Crime Act, 1908, 
which established Borstal institutions. How 
different may be the conception attaching 
to the seme words at different periods! It 
was, at all events, worth something that 
the legislature recognised the need for 
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differentiating between the treatment of 
adults and adolescents. 

In 1840 “An Act for the Care and 
Education of Infants who may be convict- 
ed of Felony,” which began with the devout 
assertion that “itis expedient that every 
Facility should be offered for thejImprove- 
ment and better Education of Infants 
under the Age of Twenty-one who have 
been or may be convicted of Felony," 
gave power tothe Court of Chancery to 
assign the care of any such infant to some 
person other than the natural or testament- 
ary guardian; inasmuch, however, as the 
last section of the Act provided that nothing 
in the Act should affect or interfere with 
the execution of thesentence, the statute 
can hardly be regarded as astep in the 
direction of penal reform. There is a 
flavour of early Victorian smugness about 
it, and one cannot help wondering if 
questions of property were not really at the 
back of it. 

The year 1847 marked definite, if slight, 
progress. An Act of that year made possi- 
ble the summary trial of children up to 
fourteen on charges of simple larceny and 
the like, and allowed the court to dismiss 
without punishment or to release upon 
recognisances for good behaviour. Mr. 
Fang probably acted illegally, as well as 
inhumanly, in sentencing Oliver Twist for 
larceny, inthe year 1837. He would not 
have troubled about that, however. The 
Larceny Act, 1850, extended the age to 
sixteen, and subsequent statutes added to 
the list of offences triable summarily, until 
the Summary Jurisdiction Act, 1879, cs 
amended bythe Act of 1899, repealed the 
earlier statutes and enabled courts of sum- 
mary jurisdiction to try summarily a child 
or young person under sixteen years of 
age charged with any offence except homi- 
cide. The importance of all this was the 
realisation that young offenders need not 
always be tried with the same formality 
and solemnity as adults, and that they 
need not be subjected to the same severity 
of punishment. The way was being gradu- 
ally prepared for the coming of the juvenile 
court. 

The juvenile court came with the 
Children Act, 1908. Henceforward the 
juvenile court was to be distinct from the 
ordinary police court and less public. In 
1920 London juvenile courts were constituted 
of a metropolitan magistrate and two lay 
justices, of whom one wasto be 2 woman. 
The change was not welcomed everywhere 
but here is what the late Mr. H. T, Waddy 
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„wrote in “The Police Court and its Work”: 
“Speaking for myself, I believe the change 
.to a court of three justices to have been 
altogether beneficial., Tke mele Justice is 
“found often to bean employer end fre- 
_ quently a resident in tLe district, and his 
lzcal knowledge is of the greatest assist- 
“ance to. the court. When young children, 
‘in particular young girls, are being dealt 
‘with, it is surely appropriate that a woman's 
knowledge should influence the tribunal. 
‘Personally, I have found the woman Justice 
‘to be of the greatest possible help inthe 
“anxious work of the juvenile court.” 
` The further improvements in the consti- 
tution, jurisdiction and procedure in the 
‘juvenile courts effected by the Children and 
‘Young Persons Act, 1933, and the statutory 
‘yules, are too recent to demand more than 
'a passing reference here. 

A visit to a present-day juvenile court 

followed bya re-reading of Oliver T'wist’s 
‘appearence before Mr. Fang at Hatton Gar- 
den affords a heartening contrast. 
_. Meantime, the methods of treatment ac- 
corded to children and young persons dealt 
‘with in tLe courts were undergoing a process 
of’ reform. As not infrequently happens in 
‘this country, voluntary —_ effort laid sure 
foundations upon which the State w.s 
‘afterwards to build a system. Reformatory 
schools of some kind, maintained by philen- 
thropic bodies or individuals, were in 
being long before the legislature took 
eccount of them. At page 58 of our Volume* 
for 1847 ‘there is reported a meeting of a 
society concerned with the reformation of 
juvenile offenders, at which a speaker 
yeferred to the -futility of repeated prose- 
cutions and commitments to prison in the 
‘ease of persons of iender age and to the 
growing desire for “some judicious system 
of reformation es the expedient which wes 
best calculated to check the growth of 
juvenile crime, and to promote the inter- 
ests of the community at large.” He spoke 
of the good work of “a very meritorious 
society whose object was the reformation of 
young offenders” since the year 1818. That 
report is supplemented at page 59 by the 
account of the'trial of a fourteen-year old 
boy at the Middlesex Session. Found 
guilty of stealing a handkerchief, he was 
recommended by the jury to the merciful 
consideration of the court. 

The learned Judge thereupon said, “Gen- 
tlemen, I wish you would beso geod as to 
tell me what mercy isin these cases, for 


¥Volume of “Justice of the Peace and Local Qe- 
vernment Review.” -—[Ed.] 
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-how to deal with them. To 
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as regards these poor - juvenile criminals 
who areconstantly being tried before me, 
om quite at a loss to know how mercy 
can be dealt out. I really do not know 
deal with 
these poor helpless creatures as a man’s 
heart and feefings- would dictate, as the 
law at present stands, is altogether out 


‘of the question. It*is impossible . that that 


can bedone. Here is this poor led, he can 
neither read nor write, and from inquiries 
I have caused to be made, I learn that his 
brothers are in an equally deplorable state 
‘ofignorance. What can be done with these 
wretched children—these juvenile offenders, 
the majority of whom gre deserted and 
neglected children?” The learned Judge 
having consulted the magistrates on the 
bench, sentenced the prisoner to one month's 
imprisonment, and to be well whipped with 
.a birch rod so soon as the first fortnight 
should have been completed. 

That was in 1847. In 1854 a statute 
recognised the existence of reformatory 
schools and announced that “it was ex- 
pedient that more extensive use should be 
made of such institutions.” Courts were 
given power to commit youthful cffenders 
tothem, but elways there was to be im- 
prisonment first for at least fourtecn days, 
which is just exactly what would be con- 
sidered most undesirable to-day. Various 
subsequent Acts amended the eartier sta- 
tutes. In 1857 were passed two impor-ant Acts 
dealing with both industrial and refor- 
matory schools. Their scope was being 
widened, public money w.s being eppro- 
priated to them, .and provision wes béing 
made! for after-care. Not only offenders, 
but also “vagrant, destitute and disorderly 
children” co ild be snt to industrial schools. 

Up to this print, industria) schoo’s seem 
to have been regarded as experimental, 
for the Acts were of limited duration, but 
in 1866 the Reformatory Schools Act and 
the Industrial Schools Act placed the system 
on a permanent basis, and the Acts, 
though amended from time to time, were 
not repealed until the passing of the Children 
Act, 1908. That Act again extended the 
grounds upon which children could be 
committed to industrial schcols, but there 
were still eases in which the law wes 
found to be ineffective, and the Children 
and Young Persons Act, 1933, sought to 
remedy the deficiency. That Act also abo- 
lished the distinction between reformatory 
and industrial schools and gave them all 
the new name of “approved schools.” Fur- 
ther, there is no distinction .belween the 
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ofender and the juvenile in need of care 
‘or protection, So far. as the schools are 
-concerned; both may be committed to the 
.sarhe school. Whether the old reformatory 
Schools ever deserved their somewhat sinister 
_Teputation as places -of harsh discipline 
“where young thieves were herfled together 
¿and made each other worse, is doubtful; 
„but they ‘were certainly ‘run, many of them, 
on lines of repression and severity. To- 
day, it is, everywhere admitted that, the 
:8chools have reached a high standard 
.in‘treatment and training and that they 
are achieving remarkable success. Such 
-Criticism as is: directed towards them-is 
usually on the groung that they are too good ! 
. In providing such institutions the legis- 
-lature made it possible for the courts 10 avoid 
keeping young offenders in prison, although, 
as already stated, it was for some years 
‘necessary to send a boy or a girl to prison as 
a preparation for reception in a reformatory 
‘school. It .became realised that a prison 
is nota suitable place to which to remand 
„a child, and the Youthful Offenders Act, 
1901, made other arrangements «vailable. 
The Children Act, 1908, substituted remand 
homes, then called “places of detention,” 
-for prison inthe case of children -and 
young persons under sixteen, whether on 
remend or by way of punishment, with an 
exception in case of a young person who 
was sounruly or depraved ss to make 
him unsuitable for a remand home. . lm- 
* pricoament of children was forbidden, no 
young ‘person was to be sent to pensl 
servitude, and no cne under sixteen could: 
be sentenced to death.. The Act of 1933 
raised the age of “young persons” to 
seventeen, and prohibited a death sentence 
“upon anyone nder eighteen years of age. 
‘The year 1908 also saw the passing of the 
Prevention of Grime Act, which established 
the Borstal system asa substitute, in suit- 
able cases, for the imprisonment of offenders 
*betwéen the ages of sixteen and twenty- 
one years who were in danger of becom- 
ing persistent criminals. . 
The Children and Young Persons Act, 
1933, also raised the age up to which 
no child could be guilty of crime from 
seven to eight years. No oneislikely to 
criticise this. It is, howéver, worth notice’ 
that in a juvenile court it has been stated 
by: the police that the leader of a gang 
of small boys, who were committing quite 
serious offences, was a little boy who was 
not brought before the court, inasmuch 
as whenever a policeman approached him 
to “arrest him he would say,. with well- 
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_Few would care 
. dealing 
consideration should not be reform. The 


-welfare of the child is 
‘obeyed. 


‘not unconcerned with the others. 
-red years of legislation has done much for 


JOURNAL i i 


founded confidence: “You can't touch me! 
„Tam only seven." 


The course of legislation and administ- 


‘ration has shownan increasing realisation 
‘of the fact that, although juvenile delin- 


quency may not be a .problem entirély 
separate and distinct from that of adult 
crime, it isat least to be regarded asa 


‘distinct and separate -branch of the larger 
, problem; tha 


allowance must be made for 
immature judgment and lack of responsi- 


. bility, and that methods of dealing with 


adults may be quite unsuitable for children. 
40 say to-day that in 
with child offenders the first 
injunction in section 44 of the Act of 1933 
that the court shall have regard to the 
to-day gladly 

Happily only a small minority of children 
appear in the courts. The legislature is 
A hund- 


‘the child besides protecting him from harsh 


‘treatment in the courts. : 


It is difficult to understand how kindly, 
conscientious men could inflict upon children 
the cruelties of the industrial system of 
the early Victorian age. Some slight’ pro- 
‘tection was being extended to children in 
industry a hundred years ago, but Lord 
Ashley's Act of 1842 is noteworthy as show- 
ing whet was regarded ¿s reform in those 
davs. While the emp‘oy-nent of women 
‘and girls underground was prohibited, it 
was notat tht time thought necessary to 
do more in.the case of boys than prohibit 
their employment under the age of ten 
years. A Factory Act of. 1860 which re- 
gulated employment in bleaching and 
dyeing works recited: “Whereas it is the 
Practice of some of the Occupiers of Bleach- 
ing Works and Dyeing Works to keep 
Females, Young Persons and Children at 
work during the Night, andan unreasonable 
Number of Hours during the Day, And 
whereas such practices are not necessary 
to the successful carrying on of those 
‘Trades, but ore very injurious to the Health 
and Morals of the Females, Young Persons 
and Children employed therein, and it bas 
become necessary to regulate the Employ- 
‘ment of such People, and to provide for 
the Education of such Children” (nothing 
could exceed the piety of these Victorian 
preambles), and went on to provide fora 
certain mount of restriction, which was no 
doubt regarded es all that was necessary, 
but which seems to have left children over 
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-eight years of age in the position of 
working in factories for Jong hours. It is 


said that up to 1862 many children entered, 


ihe pottery trade as early cs six, seven 
‘or eight years ofage and that in some 
other trades, now regarded as dangerous, 
children were kept at work in the busy 
' season for fourteen’ hours a day and even 
"longer (see Tillyard’s “The Worker and the 
State”). The treatment of boys in the 
chimney-sweeping trade is notorious. 
Charles Kingsley published “The Water 
‘Babies” in 1868, more than twenty years 
after the Ohimney Sweepers Act 
hibited the apprenticeship of boys under 
sixteen years ofage to chimney sweeps 
and forbidden the -employment of boys 
under twenty-one to go up chimneys. 


But Kingsley, who was born in 1819, could. 
remember when little boys like Tom, who. 


was only ten, were sent up chimneys; and, 
if old stories be true, sweeps sometimes 
kindled a small fire to assist their apprentices 
a quick ascent. Tom, who “had never 


heard of God, or of Christ, except in words, 


which it would have been well if he had 
never heard,” could neither read nor write, 
never washed, “cried half his time, end 
laughed the other half. He cried when 
he had to climb the dark flues, rubbing 
his poor knees end elbows raw; and when 
the soot got into his eyes, which it did 
every day in the week; and 
masier beat him, which he did every d:y 
in the week; and when he had not enough 
to eat, which happened every day in the 
week likewise.” Cruelty begets cruelty; 
and a modern psychologist would doubtless 
point out how sound was Kingsley’s psycho- 
logy when he pictured’ Tom looking for- 
ward to the fine times coming .wnen he 
would himself be a man and a master 
sweep, “ and he would have apprentices, 
one, two, three, if he could. How he would 
bully them, and knock them about, just 
as his master did to him.” It was fortunate 
that Tom afterwards met the fairies. 

A series of statutes very slowly improved 
conditions with regard to child labour. 
In 1867 the employment of any child under 
eight years ofage in a handicraft was 
forbidden, but young children could still 
be half-timers and might work as late as 
8p.M.or asearly as GAM. The age of 
employment was gradually raised, and the 
Employment of Children Act, 1903, dealt 
with employment generally and not only in 
factories, workshops and mines. . | 

By this time the public conscience was 
thoroughly aroused. In an article at page 
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568 cf the 1903 Volumeof this journal 
this passage appears: “It isa melancholy 
fact that Parliament had to intervene,” on 
many occasions during last century to save 
the young children ofthe country from the 
cruel treatment of their employers, and 
from the results of the laziness of thetr 
parents. Itis bagely seventy years ago 
since manufacturers and mine owners 
thought jt right to overwork children from 
five years of age upwards in their mills 
and in their mines, keeping them ab 
work from twelve to fourteen hours a day. 
Nowadays one reads with amazement the 
evidence given before royal commissions 
‘during the early half ef last century of the 
cruelty and torture young children then 
anderwent...There may still be employ- 


‘ments to which the protecting arm of the 


law has not yet been extended, and 
where protection is still required; but if 
evils of this nature should be found in 
the future, it will be owing to the fact 
that local authorities have failed to exér- 
cise the powers conferred on them by this 
latest charter of the children.” 

Other “charters of the children” have 
conferred further powers and impzsed new 
duties on local authorities. To their honour 
beit said, they have not failed in their 
responsibilities. Local: authorities and their 
officers, as well as Government departments, 
have thrown themselves enthusiasiizally fin- 
to every form of work that makes for the 
welfare of children with the happ‘est results. ° 

In- 1918 the Education Act abolished the 
half-time system. The provisicns of recent 
legislation, including the employment 
sections of the Children and Young Persons 
Act, 1933, are well-known. 

What really brought about mast progress 


in relation to child labour restiiction was 
increased interest in education. | : 
As Professor Tillyard says, in “The 


Worker and the State”: “The slawness, 
which characterised the growth of legisla- 
tion dealing with the evils of child labour 
was directly connected with the extraordinary 
apathy ofthe nation and Parliament in the 
matter of the education of children. As 
long as there were insufficient schools, and 
such schools as were in existence were 
inefficient, it was impossible to make out 
a really strong cause for restrictive 
legislation. It was easy for the occupiers 
of factories and workshops tosay that they 
were the children's best friends, that they 
found children of eight years of age and . 
upwards something to doand kept them 
out of mischief, and that there was pong 
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guarantee thas the children they employed 
had some sort of schooling, whereas in the 
case of the unemployed child there was 
no guarantee of any schooling whatever. 
Untiltwo things could be said together: 
first that the place forthe child was in 
the school and mot in the factory or 
workshop, and secondly, that there was a 
place in an efficient school for every child, 
adequate legislation to restrict child, labour 
was not a practical possibility. ‘Factory 
legislation, as regards children, was doubt- 
less kept back for generations for want 
of an effective Education Act, and it is 
rather interesting to notice the mutual 
reaction of the two causes; education is 
made the motive and object of restricting 
children’s hours of work, end then the 
factory inspectors in their turn become 
promoters or furtherers of State Education, 
because they realise that only thereby can 
the restric:‘ion of hours become effective.’* 


The Education Act, 1870, marks the open-. 


ing of a new era.” 


Before this new era there had been. 


but little serious attention devoted 10 the 
education of the children of the poor. 
So far as endowed schools, “both of Royal 
and Private Foundation” were concerned, 
an Act of 1840, after reciting that the 
education therein was principally in gram- 
mar, asselied thet the word “grammar 
had been construed by the courts as, having 
reference only to the dead languages of 
Greek and Latin; end that though this was 
supposed enough; at the time of the schools’ 
foundation, forthe purposes of admission 
to the Universities with a view to the 
learned professions, and also necessary for 
the superior trades and mercantile busi- 
ness, times fad changed, and there was 


ncw a need for instruction in other 
branches of literature and science. This, 
no doubt, was because the industrial 


revotition was calling for something besides 
Greek and Latin in factories and workshops, 
even for those who wore black coats. A 
Poor Law Act of 1855 enabled guardians to 
grant relief so that parentsin receipt of 
out-door relief might provide education 
for their children. Anyhow, a Commission 
reported in 1861 that not more than one 
child in seven was getting satisfactory 
instruction. 


It is, therefore, noexaggeration to say 


*Hutchins and Harrison, “History of Factory 
Legislation,” p. 79, 





e 


JOURNAL 


45 

that the Education Act of 1870 began a 
new era. From this point developed -a 
beneficent system of free, compulsory edu- 
cation, eventually ` to embrace special 
arrangements for the deaf, the blind, the 
defective; to provide meals for necessitous 
children; to safeguard health; and to build 
a machine which was to be the means 
cf promoting child welfare and enlarging 
the interesis and pleasures of even the 
poorest. At first regarded rather as a 
necessary preparation for earning a living 
in a new world which demanded new 
qualifications, education has pointed the 
way to new ideals. In the House of Commons 
last month, the President of the Board of 
Education said that the object of education 
was not simp'y to fit a man to play his 
part in industrial employment, but to fit 
him to live a happy, contented, end useful 
life and be able t> bear with intelligence 
and responsibility the obligations that 
citizenship put oa him under a democracy. 

To-dey, teachers, in elementary no less 
than in secondary and public schoo's, are 
pursuing that ideal. , 

Even a short review of the legislation re- 
Jating to children for the past century 
would be inccmplete without some reference 
tu the protection of children from cruelty 
and ill-treatment. In 1884 was founded the 
National Society for the Prevention of 
Cruelty to Children, a Society which is 
still active and alas! still indispensable. 
Its aim is, andalways has-been, to give 
advice and procure amendment rather than 
to resort to prosecutions and this has earned 
for it the lasting esteem of the public; 
but it could not achieve its ends if there 
were no sanctions in the background. In 
1889 was passed “an Act for the Preven- 
tion of Cruelty to, and better Protection 
of Children,” and from thenceforward the 
legislature has taken increasing precautions 
against the neglect, ill-treatment or exploit- 
ation of children. 

By making provision for maternity and 
child welfare, for infent life protection, 
the adoption of children, and for better 
conditions of publie assistance, the law has 
made the lot of children incomparably 


-happier. 


Maxima debetur pueris reverentia. 
wrote Kingsley, was said by a wise old 
heathen. It remains a sound maxim for 
ey Cristians.—Justice of the 

caca, 
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The Pepper Case. 
The recent trial at the Central Criminal 
Court before Mr. Justice Atkinson in the Pep- 
per Case, which had lasted nine days, res- 
ulted on S turday lastin a verdict of guilty 
against all three defendants—against one 
‘defendant on a charge under sec. 8! of the 
‘Larceny Act, 1861, and against the other 
two of aiding and abetting in the commission 
‘of the offence. Since the defendants have 
‘given notice of appeal, we dò not com- 
ment in any way on the merits of the case. 
‘The case, as the learned Julge pointed out 
in his lucid and interesting summing 
up, had two aspects. One aspect, the at- 
‘temps to make a corner in pepper, would 
have formed the basis of a criminal charge 
in ths Middle Ages, for the State was keen 
in those days in putting down practices 
waich, under the description of forestalling, 


migat have the effect of raising the 
‘price of commodities, and it appears 
to hove been the special business 


of the Star Cnamber to pat the law against 
this anti-social conduct into force: see Holds- 
worth, “History of English Law,” IV, 377. 
‘But the State his ceased to interfere in such 
matters at homa, and appears to have trans- 
ferred its activities in this respect to the 
‘regulation of international trade. 
Non-disclosure in Prospectus. 

In its other aspect the Pepper Case raised 
-the question whether the omission to disclose 
in a prospectus the speculative nature of the 
business in which the public were asked to 
invest their money constituted an offence 
‘under sec. 81. That section provides that 
whoever, being a director of a public com- 
‘pany, publishes a written statement which 
he knows to be false in a material parti- 
cular, with intent to induce any person to 
‘become a shareholder, shall be guilty of 
“a misdemeanour. According to the sum- 
ming up of the Judge and the verdict 
‘ofthe jury the prospectus gave an impres- 
sion of ordinary legitimate trading, and so 
‘concealed the speculative nature of the 
‘business. Whether this is a right applica- 
tion of the section will be for the Court of 
Criminal Appeal to say.—-The Law Jour- 
nal. : É 
‘Citation of Statutes. 

Tur fact that before long we shall 
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find a change in the regnal designation cf 
our statutes may make if of interest to 
recall that the method of citation of parlis- 
mentary en&ctments has undergone cone 
sidarable alterations in the course of the 
centuries. Not afew of our earlier Acts 
were named after the places where they 
were passed, an arrangement which gave us 
the Statutes of Merton, Marlborouga, Win- 
chester, Westminster and Gloucester. 
Later, when the Parliament became fixed 
at Wesiminster, this method was no longer 
possible, and for a time ihs pian was 
adopted, borrowed, it 1s said, from the 
example of the Papal Bulls, of naming 
them from the first words of the text. 
This gave us two famous statutes, De 
Damis and Quia Empiores. As time went 
on and Acts of Parliament began to multi- 
ply, they were cited according to the reg- 
mal year of the Sovereign then on the throne, 
but as Sir Harris Nicol.s pointed out in 
his “Chronology of History”: “Every year 
ofa King’s reign is in two yesrsof our 
Lord, except (which has never yet h: pper- 
ed) in the case of an accassion on January 1,” 
hence the doable regnal year attached wo 
sa many of our statutes. This has often 
‘been a puzzle to students, an 1l even a learn- 
ed Judge of a pasi generation declared 
that he could never understand “that 18 
and 19 Vict. business.” Time and again the 
suggestion has been put forward, for the 
adoption’ of the practice prevailing in seve- 
ral of the Dominions of designating each 
statute by anumber, as for instance, ‘No. 
123 of 1935.” A partial remedy in the 
matter of easy citation was discovered by 
the invention of- what is known as tke short 
title, that is, a brief description of the scops 
of the enactment. Tuis practice, after be- 
ing followed fora number of years, re- 
ceived official approval in 1889, and “later 
legislation applied the principle to a large 
number of earlier statutes. This was all 
to the good, but even the short; titles are 
now and again longer than is absolutely 
essential if we are to aim at brevity of cita- 
tion, and for that reason, as well as for 
others, there is much to be urged in favour 
of the practice of our kin beyond sea in at- 
taching a number to their Acts.—Solicitors'’ 
Journal, : 
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COMPANY LAW-—MISFEASANCE OF DIRECTORS 
(By N. K.) 


: e 

The position of directors of a ccmpany 
resembles, as Cozens-Hardy, L. J., said in 
Automatic Self-cleaning Filler Co. v. 
Cunningham, (1906) 2 Ch. 34, that of 
managing partners “appointed to fill that 
post by mutual arrangement between all 
the share-holders". But they do not have 
all the powers of managing partners. In a 
sense they are agents or tiustees of the 
ccmpany. They are virtually the managers 
of the company, appointed to act in the 
interests of the members of the company. 
In that respect they stand in a fiduciary 
position. As they stand in the relation of 
trustees to the company, if they exercise 
any of their powers in opposition to the 
interest of the company, breach of trust 
will be constituted. Thus breach of trast 
may arise from misfeasance: for example, 
where they take bribes, or misapply the 
moneys of the company. The rights and 
duties of directors are summarised by 
Romer, J. in In re City Equitable Fire 
Insurance Co., Ltd., (1925) 1 Ch. D. 407 

Section 235 of the Indian Companies Act 
deals with the power of the Court to assess 
damages against delinquent directors, etc., 
and has been enacted to facilitate the 
recovery, by the liquidator, of assets of a 


company improperly dealt with by its pro- - 


moters, directors or other officers. Tran- 
sactions which smell of a breach of con- 
fidence on tke part of the officers of the 
company may be called into question: In re 
Union Bank of India, 47 All. 669; 88 Ind. 
Cas. 785. It provides a summary proce- 
dure for recovery of money or property mis- 
applied or retained by a director or other 
officer which he has become liable for by 
misfeasance or breach of trust in relation 
to the company: Sriram v. Noor Mohammad, 
9 Lah. 461: 85 Ind. Cas. 126. But if there 
18 no reason for doubting their fidelity, the 
directors cannot be held liable for delinqu- 


s cacies tf the officers of the company for 


+ 
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trusting them. The section cannot be 
applied for enforcing sums due under 
contracts as for arrears of rent, between the 
company and other persons including , 
directors in their private capacity: ibid 
5 Lah. 461; 85 Ind. Cas. 126. 

Asto what constitutes misfeasance, the 
leading case of Bentinck v. Fenn, 12 A.C, 
652, may be referred to. Misfeasance means 
an act in the nature of a breach of trust 
resulting in actual less to the company. 
It means a breach of ‘duiy, amounting to 
misconduct and involves evéry act, whether 
of commission or omission; which is 2 
preach of duty and which causes pecuniary 
loss io the company by, misapplicaticn of 
its assets. Jn order to succeed under s. 235, 
the applicant must show (i) breach of trust 
or duty, or misfeasance In the nature of a 
breach of trust or duty, (ii) loss arising 
therefrom, and (iii) èn interest in the 
result of the application: Bentinck v. Fenn 
(supra). Where a director acts not only 
beyond his own power but beyond any 
power which the company Can possibly. 
confer on him and parts with company's 
money, the defence of having acted with 
bona fide intention is of no avail: Overend 
Gurney Co. v. Gurney, (1869) 4 Ch. 701. 
But where money is lost through error of 
judgment, it cannot be recovered under this 
section. nee 

On the question of limitation, the Lahore 
High Court has held in Peoples Bank v. Har 
Gopal, 162 Ind. Cas. 204, that where the direc- 
Bank dishonestly sanctioned an 
application for loan ostensibly in the name 
of an employee of his family firm but in 
reality for the firm, an action for damages 
by the Bank was competent and was governs 
ed by Art. 90, Limitation Act, as the direc- 
tor stood in relation of agent to the Bank in 
sanctioning the loan. On the death of the 
director, the cause of action against him 
survived to his legal representatives. Buy” 


18 : 

ordinarily an application under s. 235 is 
governed by Art. 36 and time begins from 
the date of the misfeasance for which com- 
pensation is soughl: Hukamchand v. Bank 
of Multan, 69 Ind. Cas. 255. The Allah- 
abad High Court, however, has taken the 
view that the cause of action is not one 
independent of contract end Art. 120 
applies, time beginning to run from the 
appointment of the liquidator: Official 
Liquidator v. Behari & Co, 3 A. W. 
R. 222, The Bombay High Court 
agrees with this view but es regards the 
starting point of limitation agrees with the 
Madras view that as no new rigbis are 
created by s. 235, the liquidator cannot 
urge that limitation can begin only from 
date of his appointment but would run 
from the time when the injury occurs. Sea 
Gobind Narayan v, Rangnath Gopal, 54 Bom. 
926: Liquidator of City Hygiene Milk 
Supply Co v. Official Assignee, of Madras, 
128 Ind. Cas. 447. 

‘+The question as to the liability for wrong- 
ful acts of co-directors is not entirely free 
from difficulty. Where a breach of trust or 
misfeasance has been committed for which 
liability attaches, to the directors respon sible, 
do those of thé’ diréctors’ who were not 
active and willing ’patticipants in the wrong- 
ful acts, share the ‘liability ? As arule, of 
cow'se, a director who has no knowledge 
of and not participating in the act, will not 
incur liability. It has been held that where 
the director can establish that he did not 
know of, or participate in the act of mis- 
feasance, the mere fact that his lack of 
knowledge was due to his failure to attend 
‘Board meetings, will not_fix him with liabil- 
ity. Failure to attend Board meetings is 
not of itself enough to impose responsibility 
for the irregular acts of directors: Ia re 
Montroitier Asphalie Co. (Perry's case), 34 
L. T. 716; Re Denham & Co, 25 Ch. D. 
752; Re Cardiff Savings Bank, (1892) 2 
Ch. 100. : : 

‘ Another important proposition in this 
connection is, as stated by a learned -writer 
in 808. J. 177, that “the fact that a director 
is present at the Board meeting at which 
the minutes of the resoluticns relating to 
the wrongful acts. are read and confirmed 
will not render him liable if he is otherwise 
innocent and has taken no part in the wrong- 
ful act.” The case of In re Lands Allotment 
Company, (1894) 1 Ch. 616, is illustrative of 
the point. In this case, the directors passed 
a resolution to invest money of the company 
in shares of another company, an ińproper 
investment. Que director who was not 
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present at this meeting was present ata 
subsequent meeting at which the minutes of 
the previous meeting were read and coh- 
firmed. He was sought to be made lable 
beceuse of his presence at the second 
meeting. Lindley, L. J. said: “I sm not 
aware of any authority which goes the length” 
of saying that a director who is not a party 
to any misapplitation of a company’s 
funds is liable for not taking legal pro- 
ceedings to upset the transaction after the 
thing is done, and I do not think it would 
be in accordance with the principles appli- 
cable to these cases if we were now first to 
make a precedent of that kind.” The 
director in question weg held not liable. 
This principle was also applied-in Lucas v. 
Fitzgerald, 20 T. L. R. 16 and Burton v. 
Bevan, (1908) 2 Ch. 240. 

Another class of cases furnishes examples ` 
of the principle tbat directors who were 
not the principal delinquents incur 
liability by reason of their knowledge of or 
participation in the irregularties: Joint 
Stock Discount Co. v. Brown, 8 Vig. 281. 


"Ramskill v. Edwards, 31 Ch. D. 109, illustra- 


tes that liability eccrues as a result of 
subsequent participation in the wrongful- 
act. Jn this case è directer had strongly 
protested against a resolution to make a loan 
but a majority passed it. He subsequently 
signed a cheque in pursuance of ibe resolu- 
tion, He was held liable on the ground 
that if he thought the loan was improper, he 
was not justified in signing the cheque 
thereby giving effect to the resolution. 

But if the director has concurred in a 
resolution authorising an irregular act. but 
has taken no part in carrying out the tran- 
saction, he will not be liable: Cullerne v. 
The London and Suburban General Perma- 
nent Building Society, 25 Q. B. D. 485. 

The general rule as to misrepresentation 
by agent or servant is that “a principal 
agent is not responsible for the act of a 
sub-agent with respect to a representafion 
made in favour of his principal and the 
directors of a limited company cannot be 
held personally liable fora fraudulent mis- 
representation made by an agent of the 
company, unless they have induced or 
authorised him to make it": Bear v. Steven- 
son (1874), 30 L. T. 177, P. C. i 

The Bill to amend the Companies Act 
which has been referred to the Select Gom- 
mittee contemplates an amendment of s. 235 
by cl. 85 of the Bill. The amendment is ne- 
cessitated as the.existing section has been 
construed as not covering sales held after the 
winding up and the amendment is designed 
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to forbid such sale. Clause 88of the Bill 
seeks to introduce a new panal section 
s, 238-A which follows s. 271 of the English 


JOURNAL 


19 


Act, of 1929 in -providing for punishment of 
offences antecedent toor in the course of ‘a 
winding up. 
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. IMPERIAL ACTS, 1936. 


ACT No. 11,1936 
THE PARSI NARBIARE AND DIVORCE ACT, 
936- 


Received the assent of the Governor-General on 
the 23rd April, 1936, and published in the Gazette of 
India, Part 4, dated the 2nd May, 1936. 


An Act to amend the law relating to mar 
riage and divorce among Parsis. 

Whereas it is expedient to amend the 
law relating to marriage and divorce 
among Parsis: Jt is hereby enacted as fol- 
lows :— 

T.— PRELIMINARY. 

1. Short title, extent and commence- 
ment. 

_(1) This Act may be called the Parsi 

Marriage and Divorce Act, 1936. 

(2) It extends to the whole of British 
India and, in respect of Parsi subjects of His 
Majesty, to the whole of India: 
_ Provided that the Governor-General in 
Council may, in respect of territories in 
India beyond the limits of British India, by 
notification in the Gazette of India direct 
that the provisions of this Act relating to 
the constitution end powers of Parsi Ma- 
trimonial Courls and to appeals from the 
decisions and orders of such Courts shall 
apply with such modification es may be 
specified in the notification. 

(3) It shall come into force on such date 
as the Governor-General in Council may, 
by notificatiog in the Gazette of India, 
appoint. 

2. Definitions. 

In this Act, unless there is anything re- 
pugnant in the subject or context— 

(13 “Chief Justice" includes senior 
Judge ; 

(2) “Court” means a Court constituted 
under this Act ; 

(3) to “desert”, together with its gram- 
matical variations and cognate ex- 
pressions, means to desert the other 
party to a marriage without rea- 
sonable cause and without the con- 
sent, or against the will, of such 


party ; 
(4) “grievous hurt” means— 
(a) emasculation ; 
(b). permanent privation of the sight of 
kd eilher eye ; | 
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(c) permanent privation: of the hearing 
of either ear ; f 
(d) privation of any membervor joint : 
(e) destruction or permanent impairing 
of the powers of any member or 


` joint ; 
(f) permanent disfiguration of the head 
or face ; or 
(9) any hurt which endangers life ; 
(5) “husband” means a‘Parsi husband ; 
(6) “marriage” means a marriage bet- 
ween Parsis whether contracted 
before or after the commence- 
ment of this Act ; 
(7) a “Parsi” means a Parsi Zoroastri- 


an ; 
(8) “priest” means a Parsi priest and 
includes Dastur and Mobed ; and 

(9) “wife” means a Parsi wife. 

TI.—MARRIAGES BETWEEN PARSIS. 
3. Requisites to validity of Parsi mar- 
riages. 
No marriage shall be valid if— ` 
(a) the contracting parties are related 
to each other in any of the de- 
grees of consanguinity or affinity 
set forth in Schedule J; or 

(b) such marriage is not solemnized ac- 
cording to the Parsi form of cere- 
mony called “Ashirvad” by a priest’ 
in the presence of two Parsi wit- 
nesses other than such priest; or ` 

(c) in the case of any Parsi (whether 

such Parsi has changed his or her 
religion or domicile or not) who has’ 
not completed the age of twenty- 
one years, the consent of his or 
her father or guardian has not been 
previously given to such marriage. 

4, Remarriage when unlawful. 

(1) No Parsi (whether such Parsi has’ 
changed his or her religion or domicile or 
not) shall contract any marriage under this- 
Act or any other law in the lifetime of his 
or her wife or husband, whether a Parsi- 
or not, except after his or her lawful divorce 
from such wife or husband or after his or 
her marriage with such wife or husband 
has lawfully been declared null and void 

‘or dissolved, and, if the marriage was con- 
tracted with such wife or husband under 
the. Parsi Marriage and Divorce Act, 1865, 
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cr under this Act,except after a divorce, 
declaration or dissolution as aforesaid under 
either of the said Acts. 

(2) Every marriage contracted contrary 
to the provisions of sub-section (1) shall 
be void. 

5. Punishment of bigamy. 

Every Parsi who during the lifetime of 
his or her wife or husband, whether a 
Parsi or not, contracts a marriage without 
having been lawfully divorced from such 
wife or husband, or without his or her 
marriage with such wife or husband hav- 
ing legally been declared null and void 
or dissolved, shall be subject to the penal- 
ties provided in sections 494 and 495 of 
the Indian Penal Code for the offence of 
marrying again during the lifetime of a 
husband or wife. í 


6. Certificate and registry of marriage. 

Every marriage contracted under this 
Act shall, immediately on the solemniza- 
tion thereof, be certified by the officiating 
priest in the form contained in Schedule 
It. The certificate shall be signed by the 
said priest, the contracting parties, 
or their fathers or guardians when 
they shall not have completed the age of 
twenty-one years, and two witnesses present 
at the marriage; and the said priest shall 
< thereupon send such certificate together 
` with a fee of two rupees to be paid by 

the husband to the Registrar of the place 
at which such marriage is solemnized. 
The Registrar on receipt of the certificate 
and fee shall enter the certificate in a 
register to be kept by him for that pur- 
pose and shall be entitled to retain the 
ee. 


7. Appointment of Registrar. 

For the purposes of this Act a Registrar 
shall be appointed. Within the local limits 
of the ordinary original civil jurisdiction 
of a High Court, the Registrar shall be 
appointed by the Chief Justice of such 
Court, and without such limits, by the 
Local Government. Every Registrar so ap- 
pointed may be removed by the Chief 
oe or Local Governnient appointing 

im. 

8. Marriage register to be open for pub- 
lic inspection. 

The register of marriages mentioned in 
section 6 shall, at all reasonable times, 
be open for inspection, and certified ex- 
tracts therefrom shall, on application, be 
given by the Registrar on payment to him 
by the applicant of two rupees. for each 
such extract, Every such register shall 
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be evidence of the truth of the statements 
therein contained. . 

Copy of certificate to be sent lo Re- 
gistrar-General of Births, Deaths and Mur- 
riages. 

Every Registrar, except the Registrar 
appointed b* the Chief Justice of the High 
Court of Judicature at Bombay, shall, at 
such intervals as*the Local Government 
by which he was appointed from time to 
time directs, send to the Registrar-Gene- 
ral of Births, Deaths and Marriages for 
the territories administered by such Local 
Government a true copy certified by him 
in such form as such Local Government 
from time to time pregcribes, of all certi- 
ficates entered by him in the said re- 
gister of marriages since the last of such 
intervals. 


10. Registration of divorces. 

When a Court passes a decree for divorce, 
nullity or dissolution, the Court shall send 
acopy of the decree for registration to the 
Registrar of Marriages within its jurisdic- 
tion appointed under section 7 : the Regis- 
trar shall enter the same in a register to 
be kept by him for the purpose, and the 
provisions of Part If applicable to the 
Registrars and registers of marriages shall 
be applicable, so far as may be, to the 
Registrars and registers of divorces and 
decrees of nullity and dissolution. 

11. Penalty for solemnizing marriage cone 
trary to section 4. 


Any priest knowingly and wilfully sole- ° 


mnizing avy marriage contrary to and in 
violation of section 4 shall, on conviction 
thereof, be punished with simple imprison- 
ment for a term which may extend to six 
months, or with fine which may extend to 
two hundred rupecs or with béth. 


12. Penalty for priests neglect of require” 
ments of section 6. 

Any priest neglecting to comply with 
any of the requisitions affecting him” con- 
tained in section 6 shall, on conviction 
thereof, be punished for every such offence 
with simple imprisonment for a term which 
may extend to three months, or with fine 
which may extend to one hundred rupees, or 
with both. 

13. Penalty for omitting to subscribe and 
attest certificate. , 

Every other person required by section 6 
to subscribe or attest the said certificate 
who shall wilfully omit or neglect so to do, 
shall, on conviction thereof, be punished for 
every such offence with a fine not exceeding 
one hundred rupees, ` 


‘aN 


ee 


1936...” 


2 

14. Penalty for making, etc., false cer- 
tificate. . 

-Every person making or signing or at- 
testing any such certificate containing a 
statement which is false, and which he either 
knows or believes to be false, shall be 
*punished with simple imprisenment for a 
term-which may extend to three months, 
or with fine which may extend to one 
hundred rupees, or with both; and if the 
act amounts to forgery as defined in the 
Indian Penal Code, then such person shall 
also be liable, on conviction thereof, to the 
penallice provided in section 466 of the said 

ode. i 

15. Penalty foy failing to register certi- 
ficate, i 

Any Registrar failing to enter the said 
certificate pursuant to section 6 shall be 
punished with simple imprisonment for a 
term which may extend to one year, or 
with fine which may extend to one thous- 
and rupees, or with both. 

16. Penalty fur secreting, destroying or 
altering register. 

Any person secreting, destroying or dis- 
honestly or fraudulently altering the said 
register in any part thereof, shall be pun- 
ished with impYisonment of either des- 
cription as defined in the Indian Penal 
Code for a term which may extend to two 
years, orif he be a Registrar, for a term 
which may extend to five years and shall 
also be liable to fine which may extend to 
five hundred rupees. 

17.. Formal irregularity not to invalidate 
marriage. 

No marriage contracted under this Act 
shall be deemed to be invalid solely by 
reason of the fact thatit was not certified 
under section 6, or that the certificate 
was not sent to the Registrar, or that 
the certificate was defective, irregular or 
incorrect, 

Ti.—Parst MATRIMONIAL Courts. 

18. Constitution of Special Courts under 
the Act. 

For the purpose of hearing suits under 
this Act, a special Court shall be constituted 
in each of the Presidency towns of Calcutta, 
Madras and Bombay, and in such other 
places in the territories of the several Local 
Governments as such Governments respec- 
tively shall think fit. | 

19. Parsi Chief Matrimonial Courts. 

The Court so constituted in each of the 
Presidency-towns shall be entitled the Parsi 
Chief Matrimonial Court of Calcutta, Madras 
or Bombay, as the case may be. The 

“local limits of the jurisdiction of a 


. other than a 
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Parsi Chief Matrimonial Court shall be 
conterminous with the local limits.of the 
ordinary original civil jurisdiction of the 
High Court. The Chief Justice of the 
High Court, or such other Judge of the 
same Court as the Chief Justice shall 
from time to time appoint shall be. the 
Judge of such Matrimonial Court, and, in 
the trial of cases under this Act, he shal] 
be aided by seven delegates. 


20. Parsi District Matrimonial Courts. 
Every Court so constituted at a place 
Presidency-town shall be 
entitled the Parsi District Matrimonial 
Court of such place. Subject to the pro- 
visions contained in s. 21, the local limits 
of the jurisdiction of such Court shall-be 
conterminous with the limits of the dis- 
trict in which it is held. The Judge of 
the principal Court of original civil 
jurisdiction at such place shall be the Judge 
of such Matrimonial Court, and in the trial 
of cases under this Act he shall be aided 
by seven delegates. 

Power to alier territorial 
tion of District Couris. 

The Local Government may from time 
to time alter the local limits of the juris- 
diction of any Parsi District Matrimonial 
Court, and mey include within such limits 
any number of districts under its Govern- 
ment. 

22. Certain districts to be 
jurisdiction of the Chief 
Court. 

Any district which the Local Government, 
on account of the fewness of its Parsi 
inhabitants, shall deem ıt inexpedient to 
include within the jurisdiction cf any Dis- 
trict Matrimonial Court, shall be included 
within the jurisdiction of the Parsi Chief 
Matrimonial Court for the territories under 
such Local Government where there is such 
a Court. 


23. Court seal. 

A seal shall be made for every Court 
constituted under this Act, and all decrees 
and orders and copies of decrees and 
orders of such Court shall be sealed with 
such seal, which shall be kept in the 
custody of the presiding Judge. 

24. Appoiniment of delegates. 

(1) The Local Governments shall, in the 
Presidency-towns and districts subject to 
their respective Governmenis, respectively 
appoint persons to be delegates to aid in 
the adjudication of cases arising under 
this Act, after giving the local Parsis an 


jurisdic- 


within 
Ma:rimonial 


.opportunity of expressing their opinion in 


22 _ JOURNAL : 


such manner as the respective Governments 
may think fit. 

(2) The persons so eppointed shall be 
Parsis, their names shall be published in 
the local official Gazette and their number 
shall, within the local limits of the ordinary 
original civil jurisdiction of a High Court, 
be not more than thirty, and in districts 
beyond such limits, not more than twenty. 

25. Power to appoint new delegates. 

The appointment of a delegate shall be 
for ten years; but he shall be eligible 


for re-appointment for the like term or. 


terms. Wkenever a delegate shall die, or 
‘have completed his term of office, or be 
desirous of relinquishing his office, or re- 
fuse or become incapable or unfit to act, 
‘or cease to be a Parsi, or be convicted of 
an offence under the Indian Penal Code 
or other law for the time being in force, 
or be adjudged insolvent, then and so 
often the Local Government-may appoint 
any person being a Parsi to be a delegate 
in his stead; and the name of the person 
so appointed shall be published in the local 
official Gazette. 
26. Delegates 
servants. 
All delegates appointed under this Act 
shall be considered to be public servants 
within the meaning of the Indian Penal 
Code. 
. 27. Selection of delegates under sec- 
tions 19 and 20 to be from those appointed 
under section 24. 
| The delegates selected under sections 19 
-and 20 to aid in the adjudication of suits 
under this Act, shall be taken under the 
orders of the presiding Judge of the Court 
in due rotation from the delegates ap- 
pointed by the Local Government under 
section 24: 
. Provided that each party to the suit 
may, without cause assigned, challenge 
any three of the delegates attending the 
Court before such- delegates are selected, 
and no delegate so challenged shall be 
selected. 
© 28. Practitioners in Matrimonial Courts. 
All legal practitioners. entited to practise 
in a High Court shall be entitled to 
practise in any Court constituted under 
this Act, and all legal practitioners entitled 
to practise in a District Court shall be 
entitled to practise in any Parsi District 
Matrimonial Court constituted under this 
Act. 
29. Court in which suits to be brought. 
(1) All suits instituted under this A’ct shall 
be brought in the Court within the limits 


to be deemed public 
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of whose jurisdiction the defendant resides 
at the time of the institution of the suit. 

(2) When the defendant shall at such 
time have left British India such suit 
shall be brought in the Court at the place’ 
where the plaintif and defendant last 
resided together. 

(3) In any case, whether the defendant 
resides in British India or not, such suit 
may be brought inthe Court at the place 
where the plaintiff resides or at the place 
where the plaintiff and the defendant: 
last resided together, if such Court, after: 
recording its reasons in writing, grants 
leave so to do. ; 

IV.—MATRIMONIAL SUITS. 

30. Suits for nullity. 

In any case in which consummation of 
the marriage is from natural causes im- 
possible, such marriage may, at- the in- 
stance of either party thereto, be declared 
to be null and void. 

31. Suits. for dissolution. 

Jf a husband or wife shall have been 
continually absent from his or her wife 
or husband for the space of seven years, 
and shall not have been heard of as being 
alive within that time by those persons 
who would have naturally keard of him 
or her, had he or she been alive, the’ 
marriage of such husband or wife may, 
at the instance of either party thereto, be 
dissolved. 

32. Grounds fer divorce. 

Any married person may sue for divorce 
on any one or more of the following 
grounds, namely:— 

(a) that the marriage has not been consum- 
mated within one year afier its soleminza- ' 
tion owing to the wilful refusal of the 
defendant to consummate it; e 

(b) that the defendant at the time of 
the marriage was of unsound mind and 
has been habitually so up to the date of 
the suit: ` 

Provided that divorce shall not be grant- 
ed on this ground, unless ihe plaintiff (1) 
was ignorant of the fact at the time of 
the marriage, and (2) has filed the suit 
within three years from the date of the 
marriage ; 

(e) that the defendant was atthe time 
of marriage pregnant by some person other 
than the plaintiff: : 

Provided that divorce shall not be grant- 
ed on this ground, unless (1) the plaintlif. 
wes at the time of the marriage ignorant 
of the fact alleged, (2), the suit has been 
filed within: two years of the date of mar- 


‘riage, and (3) marital intercourse has mot 
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taken. place after the plaintiff came to 
know of the fatt; > 

(d) that the defendant has since the 

marriage committed adultery or fornica- 
tion or bigamy or rape or an unnatural 
offence : 
* Provided that divorce shall not be grant- 
ed on this ground, if. the suit has been 
filed more than two years after the plain- 
tiff came to know of the fact ; 

(e) that the defendant has since the 
marriage voluntarily caused grievous hurt 
to the plaintif or has infected the plain- 
tiff with venereal disease or, where the 
defendant is the husband, has compelled 
the wife to submit berself to prostitution : 


Provided that divorce shall not be grant- 
ed on this ground, if the suit has been 
filed more’ than two years (i) after the 
infliction of the grievous hurt, or (it) 
after the plaintiff came to know of the in- 
fection, or (dii) after the last act of com- 
pulsory prostitution ; 

(f) that the defendant is undergoing 2 
sentence of imprisonment for seven 
years or more for an offence as defined 
in the Indian Penal Code: 


Provided that divorce shall not he granted 
on this ground, unless the defendant has 
prior to thetiling of the suit undergone at 
least one year's imprisonment out of the 
said period ; 

- (g) that the defendant has deserted the 
plaintiff for at least three years ; 

' (h) that a decree or order for judicial seps- 
ration has been passed against the defendant 
or an order-has been passed against the de- 
fendant by a Magistrate awarding separate 
maintenance tothe plaintiff, and the parties 
have not had,mari(al intercourse for three 
years or more since such decree or order ; 

(i) that the defendant has failed to comply 
with a decree for restitution of conjugal 
rights for a year or more ; and 

(7) that the defendant has ceased to be 
a Parsi : 

Provided that divorce shall not be grant- 
ed on this ground if the suit has been filed 
more than two years after the plaintiff came 
to know of the fact. 


33. Joining of co-defendant. 


In every such suit for divorce on.the 
ground of adultery, the plaintiff shall, un- 
Jess the Court shall otherwise order, make 
the person with whom the adultery is al- 
leged to have been committed a co-defen- 
dant and in any such suit by the husband 
the Court may order the adulterer to pay. 

f . . 
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the whole or any part of the cosis of the 
proceedings. 

34. Suits for judicial separation. 

Any married person may sue for judicial 
separation on any of the grounds for which 
such person could have filed a suit for divorce 
oron the ground that the defendant has 
been guilty of such cruelty to him or her or 
their children, or has used such personal 


- violence, or has behaved in sucha way as 


to render itin the judgment of the Court 
improper to compel him or her to live with 
the defendant. 


35. Decrees in certain suits. 

In any suit under ss. 30, 31, 32 or 34, 
whether defended or not, if the Court be 
satished that any of the grounds set forth 
in those sections for granting relief evyist, 
that none of tke grounds therein set forth 
for withholding relief exist and that— 

(a) the act or omission set forth in the 
plaint has not been condoned : 

(b) the husband and wife are not collud- 
ing together ; 

(c) the plaintiff has not connived at or 
been accessory tothe said act or 
omission ; 

(d) (save where a definite pericd cf limi- 
tation is provided by this Act) there 
has been no unnecessary or im- 
proper delay in jnstituting the 
suit ; and 

(e) there is no other legal ground why re- 
lief should not be granted ; 

then and in such case, but not otherwise, 
the Court shall decree such relief accord- 
ingly. | 

36. Suit for restitution of conjugal rights. 

Where a husband shall haye deserted or 
without lawful cause ceased to cohabit with 
his wife, or where a wife shall have deserted 
or without lawful cause ceased to cohabit with 
her husband, the party so deserted or with 
whom cohabitation shall have s> ceased may 
sue for the restitution of his or her conjugal 
rights and the Oourt, if satisfied of the truth 
of the allegations contained in the plaint 
and that there is no just ground which relief 
should not be granted, may proceed to: 
decree such restitution of conjugal rights 
accordingly. 

37. Counter-claim by defendant for any 
relief. 

Tn any suit under this Act, the defendant 
may make a counter-claim for any relief 
T or she may be entitled to under this 

ct. 

38. No suit to be brought to enforce mar- 
riage or contract arising owt of marriage 


94. 


when husband is under sixtéen years or wife 
under fourteen years. : 

Notwithstanding anything hereinbefore 
contained no suit shall be brought in any 
Court toenforce any marriage or any . con- 
tract connected with or arising out of any 
marriage, if, at the date of the institution 
of the suit, the husband shall not have com- 
pleted the age of sixteen years, or the wife 
shall not have completed the age of four- 
teen years. 

39. Alimony pendente lite. 

In any suit under this Act if the wife shall 
not have an independent income sufficient 
for her support and the necessary expen- 
ses of the suit, the Court, on the applica- 
tion of the wife, may order the husband to 
pay her monthly or weekly during “the 
suit such sum not exceeding one-fifth of her 


husband's net income as the Court, consider-- 


ing the circumstances of the parties, 
think reasonable. 

40. Permanent alimony. ; 

(1) The Court may, ifit shall think fit at 
the lime of passing any decree under this 
Act or subsequently thereto on application 
made to it for the purpose, order that the 
husband shall,— : 

(a) to the satisfaction of the Court, secure 
to the wife while she remains chaste 
and unmarried. such gross sum or 
such monthly or periodical payment 
of money for aterm not exceeding 
her life as, having regard to her 
own property, if any, her husband’s 
ability and the conduct of the par- 
ties, shall be deemed just, and for 
that purpose may require a proper 
instrument to be executed by all 
necessary parties and suspend the 
pronouncing of its decree until 
such instruments shall have been 
duly executed, or 

(b) make such monthly payments to the 
wife for her maintenance and sup- 
port as the Court may think rea- 
sonable. 

In case any such order shall not be obey- 
ed by her husband it may be enforced in 
the manner provided for the execution of 
decrees and orders under the Code of 
Civil Procedure, 1908, and further the hus- 
band may be sued by any person supplying 
the wife with necessaries during the time 
of such disobedience for the price of such 
necessaries. 


shall 


(2) The Court, if satisfied that there isa . 


change in the circumstances of either party 


(To be continued.) . 
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at any time, may at the instance of either 
party vary, modify or rescind such order 
in such. manner as the Court may 
deem just. od 

41. Payment of alimony to wife orto 
her trustee. © . 

In all cases in which the Court shall 
make any decree dt order for alimony it 
may direct the same to be paid either to 
the wife herself, or to any trustee on her 
behalf tobe approved by the Court, and 
may impose any terms or restrictions which 
to the Court may seem expedient, and may 
from time to time appoint a new trustee, if 


for any reason it shall appear to the Court 
expedient so to do. 


42. Disposal of joint property. 

In any suit under this Act the Court 
may make such provisions in the final de- 
cree as it may deem just and proper with 
respect to property presented at or about 
thetime of marriage which may belong 
jointly to both the husband and wife. 

43. Suits may be heard with closed 
doors. 

In every suit preferred under this Act, 
the case shall be tried with closed donrs 
should such be the wish of either of the 
parties. 

44. Validity of trial. 

Notwithstanding anything contained in 
s. 19 ors. 20, where in the case of a trial 
in a Parsi Matrimonial Court not less than 
five delegates have attended throughout the’ 
proceedings, the trial shall not be invalid by 
reason of the absence during any part there- 
of of the other delegates. 


45. Provisions of Civil Procedure Code 
to apply to suits under the Acts 


The provisions of the Code of Civil Pro- . 


cedure, 1908, shall, so far as the same may 
be applicable, apply to proceedings in suits 
instituted under this Act including proceed- 
ings in execution and orders subsequent 
to decree. . 

46. Dztermination of questions of law 
and procedure and of fact. 

In suits under this Act all questions of law 
and procedure shall be determined by tke 
presiding Judge ; but the decision. on the 
facts shall be the decision of the majority 
of the delegates before whom the case is 
tried : 

Provided that, where such delegates are 
equally divided in opinion, the decision on 
the facts shall be the decision of the presid- 
ing Judge. 
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NOTES AND 
Hindu Law: Manager of temple: 
Allenation. e ` 
Their Lordships of tħe Privy Council 
have decided in Srimath Daivasikhamani v. 
Periyanan Chetti, 162 Ind. Cas. 465 that the 
principles decided in Vidya Varuthi's case, 
48 I. A. 302 at p. 318: 65 Ind. Cas. 161, are not 
‘inapplicable to the case of an alienation by 
the Dharmakarta of a temple, in so far as 
Art. 144 of the Limitation Act is concerned. 
Before their-Lordships, the contention was 
raised that a distinction exists between a 
permanent lease granted by the head of a 
math and by the manager of a temple. It 
was urged that as the Dharmakarta or mana- 
ger has no personal interest or right in the 
income of the temple properties but only 
the right or duty to apply them properly for 
the purposes of the idol, a permanent léase 
granted by him was altogether bad and 
‘ adverse possession runs from the date of the 
lease. Their Lordships examined the prin- 
ciples on which alienation of debutter prop- 
erty has been held to be good for the 
Period of office of the manager making 
the alienation and expressed their opinion 
that there was no difference in the conse- 
quences which flow from a permanent lease 
or complete alienation of the debutter prop- 
erty in the case of a math or temple or 
family, idol. Their Lordships then quoted 
the observations of Lord Buckmaster in 
Subhaiya v. Mustapha, 50 1. A. 295: 74 Ind. 
Cas. 492, and found that possession during 
the tenure of office of the manager is 
not adverse and upon the close of that the 
succeeding manager would be at liberty 
to institute proceedings to recover the 
estate, and the statute of Limitation would 
only run against him as from the time when 
he assumed office. It can, therefore, be 
now taken as settled law that in respect of 
limitation and adverse possession, the prin- 
ciples enunciated in Vidya Varutht's case, 
(supra) apply to alienations effected by the 
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Dharmakarta of a temple just as they 
govern alienations by the head of a math. 
Appeals : 


Privy Council: Criminal 


Special Leave. | 
In two recent cases before the Privy 


Council, one from the Island of Jersey 
and the other from Ceylon, their Lordships 
have affirmed that they do not sit as a 
Court of Criminal Appeal: Dennis Romain 
Renouf v. The Attorney- General for Jersey, 
162 Ind. Cas. 470; Attygalle v. The King, 
162 Ind. Gas. 450. In the latter case, their 
Lordships have stated the principle govern- 
ing the granting of special leave to appeal: 
“the mere fact that there has been some 
mistake of law does not afford sufficient 
ground of itself for granting special leave 
to appeal... There must be something which 
in the particular cases deprives the accused 
of the substance of fair trial and the protec- 
tion of the law, or which in general tends 
to divert the due and orderly administra- 
tion of the law into a new course which 
may be drawn into an evil precedent in 
future.” The recent case of Lawrence 
v. King (1933) A. O. 699, was distingu- 
ished and their Lordships declined to 
grant special leave to appeal as they were 
satisfied that there was “no such substantial 
injustice, no such deprivation of the sub- 
stance of fair trial as the cases show to be 
necessary in order to justify the granting 
of such leave.” Their Lordships, however, 
conceded that there was a misdirection to 
the Jury but there were found to be circum- 
stances pointing irresistiblyto the guilt of the 
accused quite independently of the direc- 
tion to the Jury. 


> Misdirection. 
eh eae two cases, their Lordships 
have made some weighty remarks regard- 
ing trial by Jury and summing up by the 
Judge. In Dennis Romain Renouf v. The 
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Attorney-General for Jersey, 162 Ind. Cas. 
470, the indictment charged the accused 
with having driven his motor car at a 
dangerous speed and with having by his 
criminal imprudence, carelessness or neglig- 
ence collided with a person and having 
inflicted injuries on him which catised his 
death.. The accused’s ground for _appeal_ 
was based upon the defects of the summing 
up. The Bailiff (the Judge of the Royal 
Court of Jersey) in summing up to the Jury 
stated plainly that the appellant was accus- 
ed of having killed the man owing to the 
fact that he drove at a dangerous rate and 
to the danger of the public, and “by his 
imprudence or lack of skill criminally killed 
him.” In the latter part of his address, the 
Bailiff left out “some of the adjectives which 
have always been used in explaining crimi- 
nal negligence” to a Jury and some sent- 
ences taken alone were consistent with the 
view that a hostile verdict might be given 
on the ground of mere carelessness, neglig- 
ence or lack of skill such as would justify 
a verdict in a civil case. But the Attorney- 
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General had stated the law as to man- 
slaughter in clear terms. In considering 
whether mis-direction was made out, their 
Lordships _ adopted the language of Lord 
Sumner in Ibrahim v. Rex (1914) A. O. 

599 atp. 615, viz., “Misdirection as such, 

even irregulatity as such, will not suffices 
(Ex parte Macrea, (1893) A. C. 346). There 
must be something which ‘in the particular 
case deprives the accused of the substance of 
fair trial and the protection of the law, or 
which in general, tends to divert the due 
and orderly administration of the law into 
a new course which may be drawn into an 
evil haat in future. (Regina v. Bertrand, 
L. 1 P. ©. 520)” In the case of mis- 
direction, the. Board would give advice .to 
His Majesty to intervene ‘‘only if there is 


shown to be such a violation of the principles | 


of justice that ‘grave and substantial 
injustice has been done.” In the instant 
case, their Lordships found that there was 
no such violation and advised His Majesty 
that the appeal he dismissed. 





IMPERIAL ACTS, 1936. 
[Continued from p. 24, 162 Ind. Cas., Journal Section. | 


47. Appealto High Court. 
i An appeal shall lie to the High Court 
TOM—- 
(a) the decision of any Court establish- 
ed under this Act, whethér a Chief 


Matrimonial Court «r District 
Matrimonial Court, on the ground 
of the decision being contrary ` 


| to some- law or usage having the 
force of law, or of a substantial 
error or defect in the procedure 


or investigation of the case which ` 


may have produced error or deféct 
in the decision of the case upon the 


a and on no other ground ;' 


(b) ne granting of leave by any such 
f Court under sub-section (3) of sec- 
tion 29; 

Provided that such appeal shall be in- 
stituted within three calendar months after 
the decision appealed . from shall have been 
pronounced. 

48. Liberty to parties to marry again. 

When the time hereby limited for appeal- 
ing against any decree granting a divorce 
or annulling or dissolving a martiage shall 
have expired, and no appeal shall have been 
presented against: such decree, 
any such appeal, shall have been dismiss- 
ed, or when in the result of any appeal a 


or when - 


divorce has been granted or a marriage haS 
been declared to be annulled or dissolved: 
but not sooner, it shall be lawful for the 
respective parties thereto to marry again, 
as if the prior marriage had been terminat- 
ed by coat: 
V.—CHILDREN OF THE PARTIES. ` 

49. Custody of children. 

In any suit under this Act, the Court may 
from time to time pass such interim orders 


‘and make such provisions in the final decrée 


asit may deem just and proper with respect 
to the custody, maintenancé and educa- 
tion of the children under the age of sixteen 
years, the marriage of whose’ parents is the 


“subject ofsuch suit, and may, after the final ' 


decree upon application, by petition for this. 
purpose make, revoke, suspend or vary from 
time to time allsuch orders and provisions ` 
with respect to the custody, maintenance 
and education of ‘such children as might 
have been made by such final decree or by ` 
interim orders in case the suit for obtain- 
ing such decree were still pending. 

50. Settlement of wife's property for’ 
benefit of children. . 

In any case in ‘which the Court shall pro- 
nounce a decree of divorce or ` judicial. 
separation for adultery of the wife, if it’ 
shall be made toappear to the Court that” 
the wife is entitled to any property eitķer - 
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in possession or reversion, the Court may 
order such settlement as it shall think rea- 
sonable to be made of any part of such pro- 
perty, not exceeding one half thereof, for the 
benefit of the children of the marriage or 
any of them. j 
. Vl.—MiISsOBLLANBOUS. 

51. Superintendence pf High Court. 

Tne High Court shall have superintend- 
ence over all Courts constituted under this 
Act subject to its appellate jurisdiction in 
the same manner as it has over other Courta 
under section 107 of the Government of 
India Act, and all the provisions of that sec- 
tion shall apply to such Courts. 

52. Applicability of provisions of the 


ct. 

(1) The provisions of this Act shall apply 
to all suits to which the same are applicable 
whether the circumstances relied on occurred 
before or after the passing of this Act, and 
whether any decree or order referred to 
was passed under this Act or under the law 
in force before the passing of this Act, and 
where any proceedings are pending in’ any 
Court at the time of the commencement of 
this Act, the Court shall allow such amend- 
ment of the pleadings as may be necessary 
as the result of the coming into operation of 
this Act. 

(2) A Parsi who has contracted a marriage 
under the Parsi Marriage and Divorce Act, 
1865, or under this Act, even though such 
Parsi may change his or her religion or do- 
micile, so long as his or her wife or husband 
is alive and so long as such Parsi has not 
been lawfully divorced from. such wife or 
husband or such marriage has not lawfully 
been declared null and void or dissolved 
under the decree of a competent Court under 
either of the said Act, shall remain bound by 
the provisions of this Act. 

Repeal. 

The Parsi Marriage and Divorce Act, 1865, 

is hereby repealed. 


SCHEDULE L 


(See section 3.) 
Table of prohibited degrees of consanguinity 
and affinity 
A man shall not marry his — 
Paternal grand-father's mother. 
Paternal grand-mother’y mother. 
3.. Maternal grand-father’s mother. 
4. Maternal grand-mother’s mother. 
5.. Paternal grand-mother, 
ni Paternal grand-father's wife. 
8 
9. 


Nt 


Maternal grand-mother. 
. Maternal grand-father’s wife. 
# Mother or step-mother. 


ie . 
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10. Father's sister or step-sister. 

11 Mother's sister or step-sister. 

12. Sister or step-sister. 

13. Brother's daughter or step-brother's 
daughter, or any direct lineal descendant of 
a brother or step-brother. 

14. Sister's daughter or step-sister's 
daughter, or any direct lineal descendant 
of a sister or step-sister. 

15. Daughter or step-daughter, or any 
direct lineal descendant of either. 

16. Son’s daughter or step-son's daughter 
or any direct lineal descendant of a gon or 
step-son. 

17. Wife of son or step-son, or of any 
direct lineal descendant of a son or step-son. 

18. Wife of daughter's son or of step- 
daughter's son, or of any direct lineal des- 
cendant of a daughter or step-daughter. 

19. Mother of daughter's husband. 

20. Mother of son's wife. 


21. Mother of wife’s paternal grand- 
father, 

22. Mother of wife’s paternal grand- 
mother, 

23. Mother of wife’s maternal grand- 
father. 

24. Mother of wife’s maternal grand- 
mother, 


25. Wife’s paternal grand-mother. 
26. Wife's maternal grand-mother. 
27. Wife's mother or step-mother. 
28. Wife's father’s sister. 

29. Wife’s mother’s sister. 

30. Father's brother's wife. 

31. Mother's brother's wife. 

32. Brother’s son's wife. 

33. Sister's son's wife. 

A woman shall not marry her— 
Paternal grand-father’s father. 
Paternal grand-mother's father. 
Maternal grand-father's father. 
Maternel grand-mother's father. 
Paternal grand-father. 

Paternal grand-mother’s husband. 
Maternal grand-father. 

Maternal grand-mother’s husband, 
. ather or step-father. 

10. Father's brother or step-brother. 

11. Mother's brother or step-brother, 

12. Brother or step-brother. 

13. Brother's son or step-mother's son, or 
any direct lineal descendant of a brother or 
step-brother. 

14. Sister’s son or step-sister’s son, or any 
direct lineal descendant of a sister or step- 
sister. 

15. Son or step-son, or any direct lineal 
descendant of either. 

16. Daughter's son or step-daughter’s son, 
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or any direct lineal descendant ofa daugh- 
ter or step-daughter. 

17. Husband of daughter or of step- 
daughter, or of any direct lineal descendant 
of a daughter or step-daughter. 

18. Husband of son's daughter or of step- 
son's daughter, or of any direct lineal des- 
cendant of a son or step-son. 

19. Father of daughter's husband. 

20. Father of son's wife. 

21. Father of husband's paternal grand- 
father. 

_ 22. Father of husband's paternal grand- 
mother 

23. Father of husband’s maternal grand- 
father. 

24. Father of husband’s maternal grand- 
mother. 

25. Husband's paternal grand-father. 

26. Husband's maternal grand-father. 

27. Husband's father or step-father. 

28. Brother of husband's father. 

29. Brother of husband's mother. 
"30. Husband’s brother's son, or his direct 
linea] descendant. 
"31. Husband's sister's son, or his direct 
lineal descendant. 
32. Brother’s daughter's husband 


33. Sister's daughter's husband. 

Notz.—In the above table the words “brother” and 
“sister” denote brother and sister of the whole as well 
as half blood. Relationship by step means relationship 


by marriages. 
SCHEDULE IL. 
(See section 6.) 
Certificate of Marriage. 





Date and place of marriage. 





Names of the husband and 
wife. 


eee Na En 





: Condition at the time of 
marriage. 


| Rank or profession. 


a 





| Age. 





| Residence. 





Names of the 


Fathers or 
Guardians. 








| Rank or profession, 


A et tt te 
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Signature @f the officiating 
Priest. 








Parties. 
e 


| Signatures of the contracting 
Gee eel ee 


Signatures of the fathers ‘or 
guardians of the contract- 
ing parties under 21 years 

| of age. 








| Signatures of witnessea, 





ACT No. IV' OF 1936. 
THE PAYMENT OF WAGES ACT, 1936. 


Received the assent of the Governor-General on 
the 23rd April 1936,and published in the Gazette 
of India, Part 4, dated the 2nd May 1936. 


An Actto regulate the payment of wages to 
certain classes of persons employed in 
industry. 

Whereas it is expedient to regulate the 
payment of wages to certain classes of 
persons employed in industry ; It is hereby 
enacted as follows :-— 

1. Short title, extent, commencement and 
application. 

(1) This Act may be called the Payment 
of Wages Act, 1936. 

(2) It extends to the whole of British 
India, including British Baluchistan and 
the Sothal Parganas. 

(3) Tt shall come into force on such date 
as the Governor-General in Council may 
by notification in the - Gazette of India, 
appoint. 

(4) It applies in the firat instance to the 
payment of wages to persorfs employed in- 
any factory and to persons employed 
(otherwise than in factory) upon any 
railway by a railway administration or, 
either directly or through a sub-contractor, 
by a person fulfilling a contract with a 
railway administration. : 

(5) The Local Government may, after 
giving three months’ notice of its intention 
of so doing by notification in the local 
official Gazette extend the provisions of 
the Act or any of them to the payment of 
wages to any class of persons employed in 
any industrial establishment or in any class 
or group of industriel establishments. 

(6) Nothing in this Act shall apply to 
wages payable in respéct of a wage-period 
which, over such ‘wage-period, average two 
hundred rupees a month or more ` 


e N 
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2. Definttions. 
In this Act, unless there is anything 
repugnant in the subject or context— 
(i) “factory” means a factory as defin- 
ed in clause (j) of section 2 of the 


. Factories Act, 1934 ; 
(it) “industrial establishment” means 
any— 
te tramway or motor omnibus service; 
(b) dock, wharf or jetty ; 


(c) inland steam-vessel ; 

4 mine, quarry or oil-field ; 

(e) plantation ; 

(f) workshop or other establishment in 
which articles are produced, ad- 
apted or manufactured, with a 
view to their use, transport or 
sale ; 

(iii) “plantation” means any estate 
which is maintained for the 
purpose of growing cinchona, 
rubber, coffee ur tea, and on which 
twenty-five or more persons are 
employed for that purpose ; 

(iv) “prescribed’, means prescribed by 
Tules made under this Act ; 

(v) “railway administration” has the 
meaning assigned to it in clause 
(6) of section 3 of the Indian 
Railways Act, 1890 ; and 

(vi) “wages” means all remuneration 
capable of being expressed in 
terms of money which would, if 
the terms of the contract of em- 
ployment, express or implied, 
were fulfilled, be payable, whe- 
ther conditionally upon the re- 
gular attendance, good work or 
conduct or other behaviour of 
the person employed, or other- 
wise, to a person employed 
in respect of his employment 
or of work done in such employ- 
ment and includes any bonus 
or other additional remuneration 
of the nature aforesaid which 
‘would be so payable and any sum 
payable to such person by reason 
of the termination of his employ- 
ment, but does not include— 

(a) the value of any house-accommoda- 
tion, supply of light, water, medi- 
cal attendance or other amenity, 
or of any service excluded by 
general or special order of the 
Governor-General in Council or 
Local Government : 

(b) any contribution paid by the em- 
ployer to any pension fund or 
provident fund ; 
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(c) any travelling allowance or the 
value of any travelling concession ; 

(d) any sum paid to the person em- 
ployed to defray special expenses 
entailed on him by the nature of 
his employment ; or 

(e) any gratuity payable on discharge. 

3. Responsibility for payment of wages. 

Every employer shall be responsible 
for the payment to persons employed by 
him of all wages required to be paid. 
under this Act : 

Provided that, in the case of persons em- 
ployed (otherwise than by a contractor)— 

(a) in factories, ifa person has been 
named as the manager of the fac- 
tory under clause (e) of sub-sec- 
tion (1)of section 9 of the Fac- 
tories Act, 1934, 

(b) in industrial establishments, if there 
is a person responsible to the em- 
ployer for the supervision and 
control of the industrial establish- 
ment, 

(c) upon railways (otherwise than in 
factories), if the employer is the 
railway administration and the 
railway administration has nomi- 
nated a person in this behalf for 
the local area concerned, 


the person so named, the person so res- 
ponsible to the employer, or the person 
so nominated, asthe case may be, shall 
be responsible for such payment. 

4. Fixation of wage-periods. 

(1) Every person responsible for the 


payment of wages under section 3 shall 


fix periods (in this Act referred to as 
wage-periods) in respect of which such 
wages shall be payable. 

(2) No wage-period shall exceed one 


month. 


5. Time of payment of wages. 

(1)The wages of every person em- 

ployed upon or in— 

(a) any railway, factory or industrial 
establishment upon or in which 
less than one thousand persons 
are employed, shall be paid before 
the expiry of the seventh day, 

(b) any other railway factory or indus- 
trial establishment, shall be paid 
before the expiry of the tenth day, 

after the last day of the wage-period in 
respect of which the wages are payable. 

(2) Where the employment of any person 

is terminated by or on behalf of the em- 
ployer, the wages earned by him shall 
be paid before the expiry of the second 


30 
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working dayfrom the day on which his 
employment -is terminated. 

(3) The Governor-General in Council may, 
by general or special order, exempt, to such 
extent and subject to such conditions as may 
be specified in the order, the person respon- 
sible for the payment of wages to persons 
employed upon any- railway (otherwise 
than in a factory) from the operation of this 
section in respect of the wages of any such 
persons or class of such parsons. 

(4: All payments of wages shall be made 
on a working day. : : 

6. Wages to be paidin current coin or cur- 
rency notes. - ; 

All wages shall be paid. in current 
coin or currency notes or in both. 

7. Deductions which may be made from 


wages. : 
A Notwithstanding the provisions of 
sub-section (2) of section 47 of the Indian 
Railways Act, 1890, the wages of an em- 
ployed person shall be paid to him with- 
out deductions of any kind except those 
authorised by or under this. Act. 
Explanation.—livery payment made by 
the employed person to the employer or his 
agent shall, for the purposes of this Act, 
be deemed to bea deduction from wages. 

(2) Deductions from the wages of an 

employed person shall be made only in 
accordance with the provisions of this 
Act, and may be of the following kinds 
only, namely :— 

(a) fines ; 

(b) deductions for absence from duty ; 

(c) deductions for damage to or loss of 
goods expressly entrusted to the 
employed person for custody, or 
for loss of money for which he is 
required to account, where such 
damage orloss is directly attri- 
butable to his neglect or default ; 

(d) deductions for house-accommodation 
supplied by the employer ; 

(e) deductions for such amenities and 
services supplied by the employer 
as the Governor-General in Coun- 
cil. or Government may, by general 
or special order, authorise ; 

Explanation.—The word ‘services’ in this 
sub-clause does not, include the supply of 
tools and raw materials required for the 
purposes of employment. < 

. (f) deductions for recovery of advances 

` or for adjustment of over-payments 
_ of wages ; 

- (g) deductions of income-tax payable by 

the employed person ;. . : 

(h) deductions required to be made by 
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order of a Court or othér authority 
competent to make sugh order ; 

(i) deductions for subscriptions to, and 
for repayment of advances from 
any provident fund to which the 
Provident Funds Act, 1925, applies 
or any recognised provident fund , 
as defined in section 58-A of the 
Indian Income-tax Act, 1922, or any 
provident fund approved in this be- 
half by the Local Government, 
during the continuance of such 
approval ; and 

(j) deductions for payments to co-opera~ 

d tive societies approved by the 
Local Government or toa scheme 
of insurance maintained by the 
Indian Post Office. : 


8. Fines. f 

(1) No fine shall be imposed on any 
employed person save in respect of such 
acts and omissions on his part as the 
employer with the previous approval of the 
Local Government or of the prescribed 
authority may have specified by notice un- 
der sub-section (2). 

(2) A notice specifring such acts and 
omissions shall be exhibited in the pre- 
scribed manner on the premises in which 
the employment is carried on or in the 
case of persons employed upona railway 
(otherwise ` than in a factory), at the 
prescribed. place or places. 

(3) No fine shall be imposed on any 
employed person until he has been given 
an opportunity of showing cause against 
the fine or otherwise than in accordance 
with such procedure as may be prescribed 
for the imposition of fines. 

(4) The total amount of fine which may 
be imposed in any one wage-period on 
any employed person shall not exceed an 
amount equal to -half-an-anna in the rupee 
of the wages payable to himin respect of | 
that wage-period. | 

(5) No fine shall be imposed on any em- 
ployed person who is under the age of 
fifteen years, 


(6) No fine imposed -on any employed 
person shall be recovered from him by 
instalments or after the. expiry of sixty 
days from the day on which it was im- 
posed, . 

(7) Every fine shall be deemed to have ' 
been imposed onthe day of the act or 
omission in respect of which it was im- 
posed. 

(8) All fines and all. realisations thereof 
shall be recorded inia register’ to be kept | 


hd 
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by the person responsible for the payment 
of wages under section 3 in such form 
as may be prescribed and all such reali- 
sations shall be applied only to such pur- 
poses beneficial tothe persons employed 
in the factory or establishment as are ap- 
«proved by the prescribed authority. 

Explanation—When the persons employ- 
ed upon or in any ré@ailway, factory or 
industrial establishment are part only of 
a staff employed under the same manage- 
ment, all such realisations may be cre- 
dited toa common fund maintained for 
the staff asa whole provided that the 
fund shall be applied only to such pur- 
poses asare approved by the prescribed 
authority. i 

9. Deductions for absence from duty. 

(1) Deductions may be made under 
clause (b) of sub-section (2) of section 7 
only on account of the absence of an em- 
ployed person from the place or places 
where, by the terms of his employment, he 
is required to work, such absence beiug 
for the whole or any part of the period 
during which he is so required to work. 

(2) The amount of such deduction shall 
in no case bear to the wages payable to 
the employed person in respect of the 
wage-period for which the deduction is 
made a larger proportion thanthe period 
for which he was absent bears to the total 
period, within such wage-period, during 
which by the terms of his employment, he 
was required to work : 

Provided that subject to any rules made 
in this behalf by the Local Government, 
if ten or more employed persons acting in 
concert absent themselves without due 
notice (that isto say without giving the 
notice which is required under the terms 
of their contracts of employment) and 
without reasonable cause such deduction 
from any such person may include such 
amount not exceeding his wages for eight 
daye as may by any such terms be due to 
the employer in lieu of due notice. 

10. Deductions for damage or loss. 

(1) A deduction under clause (c) of 
sub-section (2) of section 7 shall not ex- 
ceed the amount of the damage or loss 
caused tothe employer by the neglect or 
default of the employed person and shall 
not be made until the employed person 


kas been given an opportunity 
of showing cause against the de- 
duction or otherwise than in accordance 


with such procedure as may be prescribed 
for the making of such deductions. 
s (2) All such deductions and all realisa- 
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tions thereof shall be recorded in a register 
to be kept by the person responsible for 
the payment of wages under section 3 in 
such form as may be prescribed. 


11. Deductions for services rendered. 

A deduction under clause (d) or clause 
(e) of sub-section 2 of section 7 shall not be 
made from the wages of an employed per- 
son unless the house-accommodation amenity 
or service has been accepted by him, as a 
term of employment or otherwise, and such 
deduction shall not exceed an amount equi- 
valent to the value of the house-accommoda- 
tion amenity or service supplied and, in 
the case of a deduction under the said 
clause (e), shall be subject to such condi- 
tions as the Governor-General in Council or 
the Local Government may impose. 

12. Deduetions for recovery of advances. 

Deductions under clause (f) of sub- 
section (2) of section 7, shall be subject to 
the following conditions, namely : 

(a) recovery of an advance of money 
given before employment began 
shall be made from the firsi, pay- 
ment of wages in respect of a com- 
plete wage-period, but no recovery 
shall be made of such advances 
given for travelling-expenses ; 

(b) recovery of advances of wages not 
already earned shall be subject to 
any rules made by the Local Gov- 
ernment regulating the extent 
to which such advances may be 
given and the instalments by which 
they may be recovered. 


13. Deductions for payments to co-opera- 
tive sucieties and iusurance schemes. 

Deductions under clause (J) of sub- 
section (2) of section 7 shall be subject to 
such conditions asthe Local Government 
may impose. 

14. Inspectors. 

(1) An Inspector of Factories ap- 
pointed under sub-section (1) of sec- 
tion 10 of the Factories Act, 1934, shall be 
an inspector for the purposes of this Act in 
respect of all factories within the local limits 
assigned to him. 

(2) The Governor-General in Council 
may appoint Inspectors for the purposes of 
this Act in respect of all persons employed 
upon a railway (otherwise than in a factory) 
to whom this Act applies. 

(3) „The Local Government may, b y noti- 
fication in the local official Gazette, ap- 
point such other persons as it thinks fit to 
be Inspectors for the purposes of this Act 
and may define the local limits within 
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which and the class of factories and indus- 
trial establishments in respect of which 
they shall exercise their functions. 

(4) An Inspector may, at. all reason- 
able hours, enteron any premises, and 
make such examination of any register or 
document relating to the calculation or pay- 
ment of wages and take on the spot or other- 
wise such evidence of any person, and exer- 
cise such other powers of inspection, as 
he may deem necessary for carrying out the 
purposes of this Act. 

(5) Every Inspector shall be deemed to 
be a public servant within the meaning of 
the Indi n Penal Code. 

15. Claims arising out of deductions from 
wages or delay in payment of wages and 
penalty for malicious or vexatious claims. 

(1) The Local Government may, 
by notification in the local official Gazette, 
appoint any Commissioner for Workmen's 
Compensation or other officer with expe- 
rience as a Judge of a Civil Court or as 
astipendiary Magistrate to be the autho- 
rity to hear anddecide for any specified 
area all claims arising out of deductions 
from the wages, or delay in payment of 
the wages, of persons employed or paid in 
that area. s 

(2) Where contrary tothe provisions of 
this Act any deduction has been made 
from the wages of an employed person, or 
any payment of wages has been delayed, 
such person himself, or any legal practi- 
tioner or any official of a registered trade 
union authorised in writing to act on his 
behalf, or any Inspector under this Act, 
or any other person acting with the per- 
mission of the authority appointed under 
sub-section (1), may apply to such authority 
for a direction under sub-section (8) : 

Provided that every such application 
shall be presented within six months 
from the date on which the deduction from 
the wages was made or from the date on 
which the payment of the wages was due 
to be made, as the case may be : 

Provided further that any application 
may be admitted after the said period of 
six months when the applicant satis- 
fies the authority that he had sufficient cause 
for not making the application within such 
period. 


. 16210 


(3) When any applicationeunder sub- 
section (2) is entertained, the authority shall 
hear the applicant and the employer or other 
person responsible for the payment of 
wages under section 3, or give them an op 
portunity of Being heard, and, after such 
further inquiry (if any) as may be neces- 
sary, may, without prejudice to any other 
penalty to which such employer or other 
person is liable under this Act, direct the 
refund to the employed person of the 
amount deducted, or the payment of the 
delayed wages, together with the payment 
of such compensation as the authority may 
think fit, not exceeding ten times the amount’ 
deducted in the former dase and. not ex- 
ceeding ten rupees in the latter : 


Provided that no direction for the pay- 
ment of compensation shall be made in the 
case of delayed wages if the authority is 
satisfied that the delay was due to— 

(a) a bona fide error or bona fide dis- 
pute as to the amount payable to 
the employed person, or 

(b) the occurrence of an emergency, or 
the existence of exceptional cir- 
cumstances, such that the person 
responsible for the payment of the 
wages was unable, though exercis- 
ing. reasonable diligence, to make 
prompt payment, or 

(c) the failure of the employed person 
to apply for or accept payment. 

(4) If the authority hearing any applica- 
tion under this section is satisfied that it 
was either malicious or vaxatious, the autho- 
rity may direct that a penalty not exceed- 
ing fifty rupees be paid to the employer or 
other person responsible for the payment 
of wages by the person presenting the ap- 
plication. 

(5) Any amount directed to be paid 
under this section may be recovered~— 

(a) If the authority is a Magistrateesby 
the authority as if it were a fine 
imposed by him as Magistrate, 
and 

(b) if the authority is nota Magistrate, 
by any Magistrate to whom the 
authority makes application in this 
behalf, as if it were a fine imposed 
by such Magistrate. 


(To be concluded.) 
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16. Single oppligation in respect of claims 
from unpaid group. 
(1) Employed persons are said to-belong 


to thesame unpaid group if they are borne - 


on the same establishment and if their 
wages for the same wage-period or periods 
have remained unpaid. after the day fixed 
by section 5. . 

(2) A single application may be pre- 
sented under section l5, on behalf or in 
respéct of any number of employed per- 
sons belonging to the same unpaid group, 
andin such case the maximum compensation 
that may be awarded under sub-section (3) 
of section 15 shall be ten rupees. per head. 

(3) ‘The authority may deal with any 


number of separate pending applications, ` 


presented under section 15, in respect of 
persons belonging to the same unpaid group, 
asa single application presented. under 
sub-sec'ion (2) of this section, and the pro- 


visions of that sub-section shall apply ac-- 


-condingly, e 
.17. Appeal. 
(1) An appeal against- a direction 
made underesub-section (3) of section 15, 
may be preferred, within thirty days of 
the date on which the direction was made, 
ina Presidency-town or in Rangoon before 
the Court of Small Causes and elsewhere 
* before the District-Court-— 

(a) by the employer or other person 
responsible for the payment of 
wages under section 3, if the total 
sum directed. to be paid by way of 

. wages.and compensation exceeds 

‘ three hundred rupees, or 
(b). by an employed: person, if the total 
i amọunt of wages claimed to have 
been withheld from him or from the 
unpaid group-to which he belonged 

exceeds fifly rupees, or- 
- (e) by any person directed to pay a 
penalty under sub-section (5) of 
f section 15, . : 

* (2). Sdve as provided in sub-section (1), 
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any direction made under sub-section (3)‘or’ 
sub-section (5) of section 15 shall be final. 

18. Powers of authorities appointed 
under section 15. 

Every authority appointed under sub- 
section (1) of section 15 shall have all the 
powers ofa Civil Court under the Code 
of Civil Procedure, 1908, for the purpose 
of taking evidence and of enforcing the 
attendance of witnesses and compelling 
the production of documents, and every 
such authority shall be deemed to be a 
Civil Court forall the purposes of section 
195 and of Chapter XV of the Code 
of Criminal Procedure, 1898. ii ' 

19. Power to recover from employer in 
certain cases. ' 

When the authority referred to in section’ 
15 or the Court referred to in section 17 
is unable to recover from any person (other 
than an employer) responsible under-section 
3 forthe payment of wages any. amount: 
directed by such authority under section. 
15 or section 17 to be paid by 
such person, the authority shall recover 
the amount from the employer of the em- 
ployed person concerned. 

20. Penalty for offences under the Act. 

(1) Whoever being responsible for the 
payment of wages to an employed person 
contravenes any of the provisions of any 
of” the following sections, namely, section 
5. and sections 7 to 13, both inclusive, shall 
be punishable with fines which may extend to 
five hundred rupees. 

(2) Whoever contravenes the provisions 
of section 4, section 6 or section 25 shall be 
punishable with fine which may extend to 
two hundred rupees. 

21. Procedure intrial of offences. 

(1) No Court shall take cognizance of a 
complaint against any person for an offence 
under sub-section (1) of section 20, uns 
less an application in respect of the facia 
constituting the offence has been present, 
ed ynder section 16 and has been granteg: 


34 


wholly or in partand the authority em- 
powered under the latter section or the 
Appellate Court granting such application 
has sanctioned the making of the complaint. 


(2) Before sanctioning - the making ofa ` 


complaint against any person for an 


offence under: sub-section (1) of section- 


. 20, the authority empowered under section 


15 or the -Appellate Court, as the case 
may be, shall give such person dn op- 
portunity of showing cause against the 


granting of such sanction, and the sanction 

shall not be graned if such person satisfies 

oe authority or Court that his default- was 
ueto—'` - 


(a) a bona fide error or bona fide dispute | 


oak. 28 to the amount payable to: the 
employed person, or 
(b) the cceurrence of an emergency, or 
the existence of a purnal circum- 
stances, such that the person 
responsible for the payment of the 
wages was unable, though exercis- 
ing reasonable diligence, to make 
prompt payment, or f 

6) the failure. of the employed person to 

apply for jor accept payment. 

~ (8). No Court sail take cognizance of a 
contravention #of* “section 4 or of secticn 6 
or of a contravention ofany rule made 
under section 26 except on a complaint 
made by: or with the sanction of an Inspec- 
tor under this Act. 

(4) In imposing any fine for an offence 
under sub-section (1) of. section 20 the 
Court: shall take into ‘consideration the 

amount of any comperisation already award- 
ed against the accused in eny- Proceed mies 
taken under section 15. 

. 22. -Bar of suits. 

No Court shall entertain any suit for the 
recovery of wages or ofany deduction from 
wages in so far as the sum so claimed— 

(a) forms the subject of an application 
` under section 15 which has been 
- presented by the plaintiff and which 
is pending before the authority 
appointed under that section or 

of an appeal under section 17; or 
(b) has formed the subject of a direction 
, under section 15 in favour of the 

plaintiff; or 
Ce) has been adjudged, in any proceeding 
“under section 15, not to be owed to 
: the plaintiff; or. 

- (d) could have been recovered by anap- 

plication under section 15. | 

: 23. Contracting out. 

Any contract or agreement, whether made 
peters: or after the commencement of this 
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Act, whereby an employed person relin- 
quishes any tight conferred by this Act 
shall be null and void in so far as it pur- 
ports to deprive him of such right. 

24. Powers to be exercised by Governot- 
General in Cofncil. 

“The powers by this Act conferred upon 
the Local Governmefit shall be exercised 
by the Governor-General in Council in any 
case in which the exercise of such powers 
affects any persons employed by a railway 
administration. ~ 

25. Display by notice of abstracts of the 


Act 


The person responsible gor the payment of 
wages to persons employed in a factory shall 
cause to be displayed in such factory a 
notice containing such abstracts of this 
Act and of the rules made thereunder in 
English and in the language of the majority 
of the persons employed in the factory .as 
may be prescribed. 

-26. Rule making power. 

(1) Thé Governor General in Council may 


make rules to regulate the procedure to be 


followed ‘by the authorities and .Courts ' re- 
ferred to in sections 15 and 17. 

(2) The Local Government may, subject 
to the control of. the Governor-General ‘in 
Council, by notification in the local’ official 


Gazette, make rules for the - purpose. of. 


carrying into effect the _ provisions of this 
Act, 

(3) In particular and without prejudice to 
the generality of the foregoing power, Tules 
made under sub-section (2) may— 

(a) require the maintenance of such fre- 
cords, registers, returns and notices 
as are necessary for the enforcement 
of the Act and prescrike the form 
thereof; 

~ (db) require the display in a conspicuous 
place on premises where employ- 
ment is carried on of notices speci- 
fying rates of wages payable to 
persons employed on such premises, 

. (c) provide for the regular inspection of 
the weights, measures and weigh- 
ing machines used by employers i in 
checking or ascertaining the wages 
of persons employed by them; 

(d) prescribe the manner of giving notice 
of the days on which wages will be 


paid; 
(e) prescribe the authority competent to 
approve under sub-section (1) of 
section 8 acts and omissions in Tes- 
pect of which fines may. be imposed; 
(f) prescribe the procedure for the im, 
position of fines under sêctione g` 


ee 
hos fees 
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and, for the making of the deduc- 
a tions referred to in section 10; 
. (g) prescribe the conditions subject to 
which deductions may -be made 
i under the proviso to, sub-section (2) 
of section 9; 

(h) prescribe the satis competent to 
approve the purposes on which the 
proceeds of fines shall be expended; 

— @) prescribe the extent to which advances 
may be made and the instalments 
by which they may be recovered 
with reference to clause (b) of 
section 12; 

(j) ‘regulate the scales of costs which 
may be *allowed in proceedings 

- under this Act; 

(k) prescribe the amount of court-fees 
payable i in respect of any proceed- 
ings under this Act; and 

(1) prescribe the abstracts to. be con- 
tained in the notices required by 
section 25, 

(4) In making any rule under this section 
the Local Government may provide that a 
contravention of the rule shall be punish- 
able with ‘fine which may extend to two 
hundred rupees. 

-(5) All rules made under this section shall 
‘be subject to the condition of previous 
. publication, and the date to be specified 
under clause (3) of section 23 of the General 
Clauses Act, 1897, shall not be less than 
three months from the date on which the 
draft of the proposed rules was published. 


Act No. V of 1936. 


THE DEGREES AND ORDERS VALIDATING 
ACT,1936. . 


Received thegtssent of the Governor-General on the 

26th April, 1936, and published in the Gazette of 
‘India, Part 4, dated the 2nd May, 1936, 

An Actto remove certain doubts and to 
establish the validity of certain proceedings 
in “High Courts of Wuda in British 
India. 
wz Whereas doubts have arisen as to the 
validity of certain proceedings in High 
Courts of Judicature in’ British India under 

_ the Letters Patent erecting and establishing 
those Courts; 

And whereas it is expedient to terminate 
those doubts and to establish the validity of 
those proceedings; 

It is hereby enacted as follows:-— 


1. Short title and extent. 





(1) This Act may be called the Decrees . 
“shall, in” their 
. Cochin, be constr ged as if references in the 


er Orders Validating Act, 1936. 
P Ty extends to the whole of British 


JOURNAL À 35 


India, including British Baluchistan and tlie 
Sonthal Parganas. 

2. Certain decrees and orders not to be 
called in question. j 

No decree. passed or euler: made by the. 
High Court of Judicature: at Fort William: 
in Bengal, the High Court of Judicature at: 
Madras or the High Court of Judieature at. 
Bombay, in the ‘exercise of its ordinary: 
original civil jurisdiction under clause 12 
of its Letters Patent, or by the High Court. 
of Judicature at’ Rangoon, in the’ exercise 
of its original civil. jurisdiction under. 
clause 10 of its Letters Patent, shall be 
called in question in any proceedings 
before any other Court on.the ground that 
the High Court passing the decree or mak- 
ing the order had no jurisdiction to „pass or 
make the decree or:order. . i 

3. Restoration of proceedings. ; 

- Where in any proceedings concluded. oh 
or after the 26th day of August, 1935, any 
such decree or order has been, found: to, hé 
invalid on such ground by any Court, such 
finding shall be void and of. no effect; and 
the Court shall, notwithstanding. anything 
to the contrary in the Indian Limitation Act, 
1908, or any other law for, the time being 
in force, on application ‘made; within six 


‘months from the commencement of.. this 


Act by any person prejudicially affected. by 
such finding, restore the proceedings at ‘and 
continue the proceedings from the stage 
reached immediately before the order em- 
bodying or based on such fading was made, 


wt 





Act No. VI of 1936. 
“THE COCHIN: PORT ACT, 1936. 


Received the assent of the Governor-General on the 
26th April, 1936, and published in the Gazette of 
India, Part 4, dated the 2nd May, 1936 


An Act to mak? special provision for. the 


administration of the port of Cochin. 


Whereas it is expedient to make spécial 
provisions for the administration of the 
port of Cochin; It is hereby enacted as 
follows:— 

1. Short title and commencement.. 

(1) This Act may be called the Cochin 


. Port Act, 1936. 


(2) It shall come into force on such date 
as the Governor-General in Council may by 


notification in the Gazette in India, appoint 
. in this behalf. 


2, Construction of erisin enactments in 


“thir application to the port of Cochin. 


Tne enattiments, specified in the Seasedale 
application to ths por; of 
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said enactmenis to the Local Government, 
to the Local Official Gazette and to the 
Fort St. George Gazette were references 
to the Govenor-General in Council and 
to the Gazette of India, respectively, 
and where anything done in respect of 
the said port under any of the said enact- 
ments is in force immediately before the 
commencement of this Act, it shall be 
deemed, as from the commencement of this 
Act, tohave been done under that enact- 
ment as so construed, 





SCHEDULE. 

` (1) Act of the Governor-General in Coun- 
cil.—The ‘Indian Ports Act, 1908 (XV of 
1908), with the exception of clause (p) of 
sub-section (1) of s. 6, section 17, section 
9 and s. 50. 

(2) Madras Act-The Madras Outports 
Landing and-Shipping Fees Act, 1885. 





Act No. VII of 1936. 
THE INDIAN AIRCRAFT (AMENDMENT) 
6 


Received the assent of the Governor-General on the 
‘26th April, 1936, and published in the Gazette of 
Endia, Part 4, dated the 2nd May, 1936, 

An Act to amend the Indian Aircrafé 
Act, 1934, for a certain purpose. 

Whereas it is expedient to amend the 
Indian Aircraft Act, 1934, for the purpose 
hereinafter appearing; Itis hereby enacted 
‘as follows:—~ 

1. Short title, 

This Act may be called the Indian Air- 
craft (Amendment) Act, 1936, 


` 2. Insertion of new section 8A i e 

KALII of 1934. T 

After section 8 of the Indian Aircraft Act 

1934 ‘(hereinafter referred to as the said 

Act), the following section shall be inserted 

namely:— 

“8-A. Power of Governor-General 

Council to make 
public health. 

The ‘Governor-General in Council may 

by notification in the Gazette of 

India, make rules for the preven- 

tion of danger arising to the public 

health by the introduction or spread 

of any infectious or contagious 

disease from aircraft arriving at or 

being at any aerodrome and for 

the prevention of the conveyance 

of infection or contagion by means 

of any aircraft leaving an aero- 

drome and in - particular 

out prejudice to the generality of 


in 
rules for protecting the 
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this provision may make, with. 
respect to aircraft and aerodromes 
or any specified aerodrome, rules 
providing for any of the matters 
for which rules under sub-clauses , 
(i) to (viii) of clause (p) of sub- 
section (1) of section 6 of the Indian 
Ports Act, 1908, may he made with 
respect to vessels and ports.” 

3. Amendment of section 10, Act XXII 
of 1934. 

In section 10 of the said Act, for the words 
and figure “or section 8" the words, figures 
and letter, “section 8 or section 8-A” shall 
be substituted. e 





Act No. VIII of 1936. 
THE FACTORIES (AMENDMENT) ACT, 1936. 
Received the assent of the Governor-General on the ` 
26th April, 1936, and published in the Gazette of 
India, Part 4, dated the 2nd May 1936. 


An Act further to amend the Factories Act, 

1934, for a certain purpose. 

Whereas it is expedient further to amend 
the Factories Act, 1934, for the purpose 
hereinafter appearing; It is hereby enacted 
as follows:— | 

1. Short title. 


This Act may be called the Factories 
(Amendment) Act, 1936. 


aa Amendment of section 5, Act XXV of 
1934. 
In section 5 of the Factories Act, 1934,— 

(a) in sub-section (1),— 

(i) for the words “premises whereon or 
within the precincts whereof" the 
words “place wherein” shall be 
substituted; and 

(it) for the words “whereon or within 
the precincis whereof", where 
they occur for the second time, 
the word “wherein” shall be sub- 
stituted; 

(b) in sub-section (2), for the words 
“premises or class of premises” the 
words’ “place or class of places” 
shall be substituted; and 

(ce) in sub-section (3), for the word 

“premises” the word “place”, and 
for the word “thereon” the word 
“therein” shall be substituted. 


Act No. IX of 1936. . 
THE INDIAN LAC CESS (AMENDMENT) ACT, 
1936. 





Received the assent of the Governor-General on 
the 26th April, 1936, and published in the Gazette 


of India, Part 4; dated the 2nd May, 1936. 
Lge 
Cess Act, 1930, for certain purposes. ty ay 
Whereas it is expedient further to amend 


1986 ° 


. 
the Indian Lac Cess- Act, 1930, for the 
purposes -hereinafter appearing; It is 
-hereby enacted as follows:— 
*1. Short title and commencement. 
. (1) This Act may be called the Indian Lac 
Cess (Amendment) Act, 1936. ` 
(2) It shall.come into force on such date 
as the Governor-General in Council may, 
‘by notification in the Gazette of India, 
‘appoint in this behalf. 
2. Amendment of section 3, Act XXIV 
of 1930. 
`` In section 3 of the Indian Lac Oess Act, 
1930 (hereinafter referred to as-the said 
“AG eman . 4 
` (a) for the words “four annas” the words 
“seven annas” shall be substituted: 


an 
(b) for the words “two annas" the words 
“five annas" shall be substituted. 
3. Substitution of new section for section 
‘4, Act XXV of 1930. 
For section 4 of the said Act, the following 
“Bection shall be substituted, namely: — 
“4. Constitution of the Indian Lac Cess 
Committee. 
(1) The Governor-General in Council shall 
constitute a Committee to receive 
and expend the proceeds of the 


cess, 

(2) The Committee shall consist of a 
Governing Body and an Advisory 
Board, each having its own chairman 
who shall be nominated by the 
Governor-General in Council. 

(3) The President of the Committee shall 
be the pergon nominated by the 
Governor-General in Council to be 
chairman of the Governing Body. 


(4) The Governing Body shall consist of l 


_ the following members, namely:— 
(i) the chairman appointed under sub- 
-Section (2); 

e (ii) three members representing the 
shellac manufacturing industry, 
to be nominated one by the 
Bengal Chamber of Commerce, 


one by the Calcutta Shellac ` 


- Brokers’ Association and one by 


the Shellac Traders’ Association, 


Mirzapur; i 
(iii) one member representing the 
shellac export trade, to be 


nominated by the Bengal Chamber. 


__ of Commerce; 
(iv) one member representing the lac 
brekers and shellac brokers in 


I Calcutta, to be nominated by the 
.« ° Calcutta Shellac Brokers’ Associa- 
.. tion; 
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(v) -six members representing the 
. cultivators of lac, one to be 
nominated by.the Local Govern- 
ment of Bengal, one by. the 
Local Government of the United 
Provinces, one by. the Local 
Government. of the Central 
Provinces,. one by the Local 
Government of Assam and two 
by the Local Government of Bihar 
and Orissa; . 

(vi) one member representing indig- 
enous shellac ‘manufacturers, to 
be nominated by the Governor- 
General in Council; and 

(vit) two members of whom one at least 
shall represent the lac consuming 
industries in India, to be nominat- 
ed by the Governor-General in 
Council. 


(5) The Advisory Board shall consist of 


the following members, namely:— 

(i) the chairman appointed under sub- 
section (2); 

(ii) the Conservator .of Forests, Bihar 
and Orissa, ex-officio; 

(iii) -the Forest Entomologist, Dehra 
Dun, ex-officio; 

(iv) the Imperial Entomologist, ex- 
officio; | 

(v) the Director of Agriculture, Bihar 
and Orissa, ex-officio; 

(ri) the Director of the Lac Research 
Institute, Nankum, ex-officio;  . 

(vii) one forest officer, to be nominated 
by the Governor-General in 
Council; 


(viii) two scientists, to be nominated by 


ihe Governor-General in Council; 

and 
(ix) two experts, one representing the 
- lac manufacturing industry and 
one representing the lac consum- 
ing industry to be nominated by 
- the Governor-General in Council: 


Provided that the experts referred to in 


«/-clause (ix) may be persons nominat- 
ed as members.ofthe Governing 
Body under clauses (zi), (vt) or (vit) 
of sub-section (4), and shall in that 
case be entitled to exercise the 
functions proper to them as 
members of the Governing Body or 
the Advisory Board, respectively. 


(6) If within the period prescribed in 


this behalf, or, in the case of the 
-first nominations under this section, 
within a reasonable time, any 
authority or body fails to make any 
nomination which it is entitled to 


make under this section, the 

‘Governor-General in Council may 
£ himself nominate a member to fill 
- the vacancy. 

(7) The Secretary of the Committee, who 

A shall also be the Secretary of the 
Governing Body and of the Advisory 
Board, shall be a person not being 
a member of the Committee ap- 
pointed by the Governor-General in 
Council. 

(8) Where a nominated member dies, 
resigns, ceases to reside in British 
India, or becomes incapable of 
acting, the Governor-General in 
Council may, of his own motion if 
the member to be replaced was 
nominated by him, or in other cases 
on the recommendation of the 
authority or body entitled to make 
the original nomination, nominate 
a person to fill the vacancy: f 

Provided that where such authority or 
body fails to make a recommenda- 
tion with the prescribed period, the 
Governor-General in Council may 
of hia own motion nominate a 
person tofill the vacancy. ` 

(9) No act done by the Committee shall 

. De questioned on the ground merely 
of the existence of any vacancy in, 
or any defect in the constitution of, 
the Committee.” 


4. Insertion of new section 5-Ain Act _ 


XXIV of 1980. 


After section 5 of the said Act, the follow- 


ing section shall be inserted, namely:— - 
“5A. Powers of Governing Body and 
‘Advisory Board. an 
- (1) Subject to the provisions of sub- 
section (2) and sub-section (8), the 


Governing Body alone shall manage . 
the affairs and administer the funds | ` 


of the Committee, shall make all 
decisions and take all ections 
required under this Act to be made 


or taken by the Committee, and © 


shall discharge on behalf of the 


Committee all the functions of the . 


: Committee asa body corporate. 
(2) The’ Governing Body and the 
Advisory Board together 
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exercise the functions assigned to 
the Committee by section 9. Ne 

(3) All matters of a technical or scientific 
nature proposed for consideration 
by the Committee shall be referred 
to the Advisory Board, and the 
Advisory Board shall report thereon 
to the Governing Body. < | 

(4) If a doubt arises whether any action 
taken by the Governing. Body is or 
is not within its powers under sub- 
section ` (1), the matter shall be 
referred to the Governor-General 
2 oo whose decision shall be 

nal.” 


5. Amendment of section 6, Act XXIV 


of 1930. 


To section 6 of the said Act the following 
sub-section shall be added, namely:— 
“(3) Subject to the control of the 
f Governor-General in Council, the 
Committee may apply part of such 
proceeds and “moneys to meeting 
expenditure hitherto or hereafter 
incurred in seguring patents for 
the protection of inventions by 
employees of the Committee.” 
6.. Amendment of section 8, Act XXIV 
of 1930. 
In sub-section (2) of section 8 of the said 


Act,-— 


(a) in clause (d) and clause (e), after the 
word “Committee” the words “or 


` ihe Governing Body or the- 
Advisory Board” shall be inserted; 
and 


(b) after clause (p) the following clause 
shall be inserted, namely:— 

“(pp) provide for the periodical in- 
spection by persons Bppointed in 
this behalf by the Governor- 
General in Council of the Indian 
Lac Research Institute and other 
institutions maintained by e the 

Committee;”. 

7. Amendment of section 9, Act XXIV of 
1930. 

In section 9 of the said Act, in clause (e) 
after the word “Committee” the words “the 
Governing: Body, the Advisory Board” 
shall be inserted. f 


1046 o, 
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= < ACT No. X of 1936, 


THE INDIAN TARIFF (AMENDMENT) AGT, 1936 


Received the assent of the Governor-General on the 26th April, 1936, and published in the Gozette of 
4 India, Part 4, dated the 2nd May, 1938, 


à An Act further to amend the Indian Tariff Act, 1934, for certain purposes. 
‘Whereas it is expedient further to amend the Indian Tariff Act, 1934, for the 


purposes hereinafter appearing; 
1. Short title. 


It is hereby enacted as follows: — 


This Act may be called the Indian Tariff (Amendment) Act, 1936. 
2. Amendment of First Schedule, Act XXXII of 1934. 
In the First Schedule to the Indian Tariff Act, 1934— 
: (a) for Items Nos. 10 (1) and 10 2) the following items shall be substituted, 


namely:-——~ 
“10 (1) | Wuzat . Protective 
10 (2) BROKEN RICE Protective 


and 


Re. 1 per cwt, March lst, 
1937, 
Twelve annas per Indian 


maund of 82 2/7 lbs. avoir- 


March lst, 
1937."; 
dupois weight. 


(b) for Item No. 11 (1) the following item shall be substituted, namely:— 


“11 (1) | Wagar FLOUR T | Protective 


t 


‘ACT No. XI of 1936. 
l THE INDIAN MINES AMENDMENT ACT, 


` Received the assent of the Governor-General on 
the ‘26th April, 1936, and published in the Gazette 
of India, Part 4, dated, the 2nd May 1936. 

_ An Act further to amend the Indian Mines 
Act, 1923, for certain purposes. 

Whereas it is expedient further to amend 
the Indian Mines Act, 1923, for the pur- 
poses hereinafter appearing; It is hereby 
enacted as follows:— di 

1. Short title and commencement. 


(1) This Act may be called the Tan i 


Mines (Amendment) Act, 1936. 

(29 It shall come into ‘force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, 
appoint in this behalf. ‘ 


1993. Amendment of section 19,. Act Iv of 
3 
(1) In section 19 of the Indian Mines 
Act, 1923 (hereinafter referred to as the 
said Act), after sub-section (1) the follow- 
ing sub-section shall be deemed fo be inser- 
ted, namely:— 
.“(1-A) Without prejudice to the generali- 
ty of the provisions contained in 
-sub-section (1), the Chief Inspector 


y or the Inspector may, in any area 


Re. 1 per cwt.: March 3lst, 
1937.” 





ae 


Council may by notification in the 
Gazette of Indja declare that this 
sub-section applies, by order in 
writing addressed to the owner, 
agent or manager of a mine,— 

(a) prohibit the extraction or reduction 
of: pillars in any part of the 
mine if, in his opinion, such 
operation is likely to cause the 
crushing of pillars orthe pre- 
mature collapse of any part of 
the workings or otherwise en- 
danger the mine, or if, in his 
opinion, adequate provision 
against the outbreak of fire has 
not been made by providing for 
the sealing off and isolation of 
the part of the mine in which 
such operation is contemplated 
and for restricting the area that 
might be affected by a fire; or 

(b) linit to such dimensions as he 
considers reasonable the galleries 
that may be driven in the mine; 

and the provisions of sub-sec- 
tions (3), (4), (5) and (6) shall apply 
to an order made under this sub- 
section as they apply to an order 
made under sub-section (2).” 
(2) This section shall have effect for two 
years only from the commencement of this 





. ‘to which the Governor-General in, Act, 


3 


40 ° 
3 Amendment of section 29, Act IV of 


In section 29 of the said Act,— 

(a) in clause (m), after the words “pro- 
viding for” the words “and regu- 
lating” shall be inserted; and 

(b) for clause (p) the following clause 
shall be substituted, namely:— 

“(p) for providing against | explosions 
or ignitions. or irruptions of. or. 
accumulations of water in mines 
and against danger arising there- 
from, and for prohibiting, res- 
tricting or regulating the ex- 
traction of minerals in circum- 

` stances likely to result in or to 
aggravate irruptions of water or 
ignitions in mines; 

- 4 Amendment of section 30, Act IV of 
1923. 

In clause (c) of section 30 of the said 
Act, the words “the formation and training 
of rescue brigades” shall be omitted. 

5. Insertion of new section 30-A in Act IV 
of 1 

ie section 30 of the said Act the 
following section shall be inserted, name- 


yo 
“30 A. Power of the Governor-General in 
Council to require rescue stations to be estab- 
lishe d. 
The Governor-General in Council may, 
by notification in the Gazette of 
India; make regulations under this 
section— 
(a) requiring groups of specified mines 
to establish central rescue Sta- 
tions, i 
- (b) prescribing the position, equip- 
ment, control; maintenance and 





Telling Fortunes. 
` A private informant launched a fortune- 
telling prosecution against a newspaper 
editor and a journalist last week: but 
we fear, from the report, that he did not 
have much of a run for his money—if 
we may use that colloquialism. The in- 
formant was, we read, the Editor of the 
Psychic News, and thought that if the 
Vagrancy Act of 1824 were enforced against 
Spiritualists, it should be enforced with 
impartiality against others who speak of 
the future. This was a perfectly fair 
attitude to assume. The difficulty in the 
way of the “prosecution was that the 
Btatements of the defendants upon which 

the- prosecution relied were too vague png 
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functions of such | rene sta- 
tions, 

(e) providing for the a of the 
cost of the maintenance ard 

„upkeep thereof among mines 

served by such stations, and fér 
the’ recovery, from owners ore 
agents of mines of sums payable 
on accouttt of such cost, and 

(d) providing for the formation, train- 

ing and duties of rescue bri- 

gades.” 


6. Insertion of new section 31-A in 
Act IV of 1923. 

After section 31 of the said Act the follow- 
ing section shall be inserfed, namely:—. 


“31-A. Power to make regulations with out 
previous publication, 

Notwithstanding anything eentained 
in sub-sections (1), (2) and (8) 
of section 31, regulations, under 
clause (i) and clauses (Ie) to (s) 
inclusive of section 29 may be 
made without previous publica- 
tion and without previous refer- 
ence to Mining Boards, if the 
Governor-General in Council is 
satisfied that for the preventi.n 
of apprehended danger or the 
speedy remedy of conditions 
likely to cause danger it is neces- 
sary in making such regulations 
to dispense with the delay that, 
would result from such, publica- 
tion and reference: 

Provided that any regulations so made 
shall not remain in force for more’ 
than two years from.the making 
thereof,” 
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uncertain to be called, in fairness, a “pre 
tence or profession” to tell fortunes. The 
journalist (so far as the report goes) merely 
said that if he “read the stars aright’ 

something more serious for the world 
than the Italo-Abyssinian War might soon 
occur. Many of our readers know -the 
cases (Penny v. Hanson, 56 L. J.M. O. 44; 

Stonehouse v. Masson, 91 L. J. K.B. 93) 
which show that the law is vigilant in. 
enforcing the Vagrancy Act; but it would 
require a generous interpretation of its 
terms to catch these two defendants. A 
case is, we see, 10 be stated; so, however 
we read the. stars (or the law reports) 
we can say no more—The Law Journal, 
dated 21st March, 1936, A, 
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THE BICYCLISTS 


We do not know when, or by whom, the 
invented. A recent 
wiiter, who has callected come interesting 
facts on the subject of motor traction, 
records that John Dunlop, a veterinary 
surgeon in Belfast, discovered (or, rather 
rediscovered) the pneumatic tyre in Octo- 
ber 1837. Just a year 
told, a middle-aged Gérman, Gottlieb 
Daimler, astonished his friends by appear- 
ing somewhere near Cologne, ib seems, on 
a motor-propeiled bicyc.e. Bath names are 
now world-wide; but the pedal cyclist was, 
of course, well known many years before 
their time, and we mustleave it to some 
well-informed reader to tell us when he 
discovered himself. At all events, the 
bicyclists are now a large force in the 
country. Their law touches millions of 
cur fellow citizens; and as lawyers are 
often asked to advise on their rights and 
duties—on which, indeed, the Minister of 
Transport has lately been using some of 
his usual plain language—we turn to the 
books and review that law’ so fai ‘as it can 
be .summarised in a single article. We 
confine ourselves, of course, to those who 
pedal. . 

We cannot find any earlier words in the 
statute book about bicycles than the pro~ 
vision in the twenty-sixth section of tke 
Highways and Locomotives Amendment Act 
of 1878. This empowered ‘ county 
authorities” 10 make by-laws for regulat- 
ing the use of these vehicles. The 1878 
Act was in a large measure a transitional 
Act. So far as roads are concerned, it 
forms a sort of bridge between the turn- 


‘pike Period which was then drawing to a 


‘close and the-new era of county councils, 


‘which opened with the. Local Government 


Act of 13888. For those ten years roads 
which ‘ceased to be turnpike- roads by the 


‘expiry of Turnpike Acis either fell back 

‘into the ranks of ‘parish roads by the 

‘means indicated -by the ‘sixteenth section 
of the Act, or became “main roads.” 
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‘thirteenth section of the Act. 


earlier, we are, 


‘thought tha Act 


‘in 1839: or Tot. 


the second case, the expense of mainten- 
ance was divided between local and county 
resources in the way indicated by the 
For the 
period between 1878 and 1888 the justices 
at quarter sessions played, therefore, an 
important part in higaway development 
and administration —a part which was 
wholly transferred in 1658 to county coun- 
cls, with whom it rests to-day. This by- 
law-making power was exercised by county 
justices with varying results and, as tne 
modern editors of the best textbooks teil 
us, led to numerous and, no doubt in some 
cases conflicting, rules. Accordingly, when 
Parliament established county councils iv 
withheld from their, by-law-making powers 
the power to make rules as to “picycles, 
tricycles, velocipedes, and other similar 
machines.” ‘nese machines were declared 
to be carriages within the meaning of the 
Highway Acts, and two definite rules were 
laid down for them. One required all 


-bicyles or tricycles to have a front lamp 


and- keep it alight ‘at night. The other 
set up the “bell or whistle,” and directed 
all bicyclists to sound it before passing 
anything or anybody on the road. K 

In view of the decision of the Divi- 
sional Court in Taylor v. Goodwin (1879, 
40 L. T. Rep. 458) seme people may 
think that the provision declaring bicycles 
to be carriages was redundant. In that 
case the appellant by case stated had 
been convicted for “furiously driving a 
carriage called a bicycle” in North London. 
He urged on appeal that bicycles were 
unknown when the relevant Act (the 1830 
Highway Act) was passed, that he was 
riding, not driving, and that a bicycle was 
nob a carriage within the Act—or at all. 
However, Mr. Justice -Mellor and Mr, 
Justice Lush were dead against him. They 
applied to eny sort uf 
carriage, whether it was of a sort known 
Jt‘ is- almost comic now 
to read the frightened words of one learns 
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ed Judge, when ke Leerd thet tLe bicyclist 
had been moving at tLe rate of fourteen 
miles an hcur ! 

On the other hand, when about the 
same time [Williams v. Ellis, (1880, 42 L. 
T. Rep. 249)] the question came up as to 
whether a bicyclist was riding in a carriage 
so as to be lable to pay toll on a turn- 
pike road in Gloucestershire, tle Court 
answered it in favour of the bicyclist. 
The decision went on a narrow construc- 


them to replace their ferry across the 
Thames at Eynsham with a bridge, were 
authorised to charge a toll, inter alia, 
“for eyery coach, chariot, berlin hearse, 
chaise .... or other carriage whatsoever" 
of twopence, if the vehicle taxed had less 
than four wheels. The plaintiff, who was 
a leader in the cyclist brotherhood, ercss- 
ed Hynsham bridge many times in a day 
on a bicycle or tricycle with different 
fittings—we need not detail the different 
accoutrements, which were installed to test 
the validity of the charges. The toll-keeper 
claimed that in every case the bicycle 
should pay twopence as falling within the 
wide class “other carriage whatsoever" and 
this claim, in a special case stated by 
consent, was upheld by Mr. Justice Bigham 
and Mr. Justice Phillimore. The words 
here were, they thought, too wide for any 
bicyclists to claim that they did not catch 
him, 

‘In the later case of Simpson v. Teign- 
mouth, de, Bridge Company (88 L. T. 
Rep. 117; (1908) 1 K. B. 405) ahis was 
not so.. The question was whether a 
bicyclist “could pass toll free over the 
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statute bridge at Teigumouth. The charg- 
ing seclicn which authorised the taking 
of a toll divided taxable vehicles into three 
classes: first, the “wheelbarrow or ee 
like carriage,” next (we may say generally) 
any passenger carriage “hung on springs,* 
and, lastly, the heavy vehicles, "waggon, 
limber carriage, wein, dray ... or other such 
carriage with or without spring.” The 
toll takers claimed that a bicyelist when 
on his machine was in the second class, 
and though Wright, J. held that a bicycle 
was “hung on springs,” he held that to 
be within the second class (it could be 
in no other) the vehigle must be one 
drawn by some beast of draught. He 
held the bicyclists toll free. This decision 
was upheld; and the judgments of Lord 
Halsbury, who was sitting in the Court 
of Appeal, and of Lord Alverstons are 
worth reading to-day as presenting con- 
trasted methods and arguments of and on 
construction. Lord Halsbury’s mind seems 
to have been made up by considering that 
sixpence a wheel would be an extravagant 
fee to demand of a bicyclist (in fact, the 
toll authority had reduced it, though they 
need not have done so). Lord Alverstone 
looks more closely at the words and con- 
cludes that Parliament in 1824 was not 
planning out tolls for carriages hitherto 
unknown but likely to be discovered in 
the future. Our lawgivers, he thought, 
when they used the word “carriage” in 
that year used it to mean such carriages as 
they themselves knew. l 

All these decisions are rather confusing, 
and we should have thought that Parlia- 
ment would ere now have stepped in to 
relieve the confusion. ‘To-day we must say 
that, as long as there are bridge tolls 
still in existence, it must be a matter for 
minute perusal of the local act or charter 
to discover whether a contested toll is 
leviable or not. A great deal of trofble 
would have been saved if our legislators, 
when they said in 1888that bicycles 
were to be considered carriages within 
the meaning of the Highways Acts, had 
also. said that they were to be carriages 
within the meaning of private Acts. This, 
however, was not done; and it is odd that 
it was not done, for at that moment 
Parliament relieved the bicyclists from 
the burden of obeying by-laws whether 
they were made either under public Acts 
(the Act of 1878 or the Municipal Corpora- 
tions Act of 1882) or under private Acts 
im part materia. However, the bicyclista, 
survived and multiplied. In 1907" they 
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were still subject,.as to their lights, to 
the law of T888 and were accordingly 
exempted from ihe obligations imposed 
by the Lights on Vehicles Act of that 
year. During the war a decision of the 
Divisional Court (Watson v. Winch, 114 
TG. T. Rep. 1209; (1916) 1K. B. 688) gave 
a remarkable vindication of their emancipa- 
tion from all the old focal by-laws under 
which they used to groan. 

The coming of the motor car age did 
not affect their position for a long time, and 
none of the earlier Motor Car Acts made 
mention of them. It was not until the 
Royal Commission on Transport was con- 
sidering the problems of the road that 


Parliament passed two preliminary instal- 


ments of road reform—the Road Transport 
Lighting Act of 1927, and 
Act of 1929, of which the first closely 


affects this great class. The bicyclists 


managed to escape from the obligation to 
carry a rear red lamp which was imposed 
on motor cyclists; whilst, unless they had 
a sidecar, they were let off with a single 
lamp showing a white light tothe front. 
The exemption from obligation to have a 
red light showing to the rear was, how- 
ever, granted only if the bicycle carried 
an “unobscured and efficient red reflector.” 


A further and, we think, dangerous exemp- 
duty to 
have lamps at night solong as they were 


tion, relieved them from all 
being wheeled bya person on foot as 
near as possible to the left-hand edge of 
the carriage-way (Act of 1927, s. 5). The 
Minister of Transport wes empowered to 
make regulations as to the refiector, and 
in due course did so. The Regulations 
at present in force are of August, 1929 
(S. R. & Os 1929, No. 723). They have 
since been modified in one or two im- 
portant particulars by a provisional order 
of the 28th July, 1983; but the modifica- 
tiong do not affect bicycle lamp3 with 
which, alone, we are to-day concerned. 
The third article ofthe 1929 Regulations 
makes most careful provisions for securing 
that the reflector shall possess the two 
qualities prescribed in the Act. No doubt 
the Minister of Transport did his best; 
but how many Ministers of Transport 
“would be necessary to ensure that all the 
millions of red reflectors in England should 
always be clean? ‘The coroners’ inquests 
and the collision cases in the county 
courts provide every year many unfor- 
tunate reasons for doubting their efficiency; 
and, as time goes on, the case for a 
“Acar lamp on all bicycles hecomes stronger. 
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The Road Traffic Act of 1930 left the. 
pedal cyclist and his law almost asit; 
stood. A single sentence in the fifty-ninth sec- 
tion empowered the Minister of Transport to 
make regulations. | 

“Wor prescribing the appliances to be 
fitted to bicycles or tricycles, not being 
motor vehicles, for signalling their epproack 
when used on reads, and for securing 
that the riders of such vehicles shall by 
means of such appliances as .aforesaid 
give audible and sufficient warning of their 
approach.” 

This was a useful.and a wide power. The 
law-giver evidently intended that the warn- 
ing to be given should be a warning to 
the ear, not to the eye ; and, for the rest, 
left the Minister to decide what was best. 
This law has been on the Statute Book 
for six years. but so far as we can find, 
the power given has never been exercised. 
In 1931 the Minister issued the first edi- 
tion of his Highway Code, which was, 
republished in 1935 with additions which 
wisdom aided by experience had com- 
mended. ‘The advice given to this particular 
class of road users was sound if common- 
place. “Give warning of your approach 
when necessary.... Do'not ride more 
than two abreast. .. . Do not wobble about 
the road but ride steadily. ... Do not 
ride close behind fast moving vehicles ; 
leave enough space to allow for „their 
slowing down or stopping, suddenly, and 
so forth. These simple rules, however, are, 
as we know, not part of the law in the 
sense that they are sanctioned by any 
penalty. A failure to observe them might 
bé nsed to support a charge of furious 
driving under the 1835 Act or a civil 
claim for negligence. But the strict and 
enforceable code of conduct imposed on 
motorists by the second part of the Con- 
struction and Use Regulations of 1931 
does not apply to pedal cyclists at all. In 
the more recent measure of 1933 they are 
not mentioned. The 1934 Act added 
the necessity for a “white surface,” for- 
bade passengers on pedal cycles unless 
the machine be constructed or adapted to 
carry them, and widened the Ministers 
power to regulate their brakes. 

Taus we complete our review. The pedal 
bicyclist is the freest of all mechanical 
wayfarers and, onthe whole, we believe. 
makes no ill use ofhis liberties. Neither 
to pedestrians nor to animals, nor to 
motorists, nor to himself does he present 
anything’ like the source of danger which 
is presented by the motor cyclist. Yet the 


At à 


Minister of Transport has warned him 
lately of his duty to his fellow citizens, 
and our lay contemporaries from time to 
time bear witness to the necessity of thas 
warning. He remains an unsucked orange 
io which some thirsty Chancellor of the 
Exchequer may yet turn for refreshment. 
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A lighs registration fee would bring a 
large annual sum into the national bank 
account; and, though it would need some 
courage to impose even a small tax to-day, 
we submit that, on sound principles of 
finance, it conld well be vindicated.—The 
Law Times. f 
7 e 


THE CRITERION OF DESERTION. 


. The prolonged matrimonial dispute which 

as figured in the reports more than once 
under the heading of Papadopoulos v. 
Papadopoulos has raised a number of in- 
teresting points connected with domicile 
and foreign judgments, but the more recent 
trial (p. 60, ante) has crystallised the issues 
into are-consideration of the question of 
what constitutes desertion. 

Till a comparatively recent date the 
decision of Lord Penzance in Fitegerald v. 
Fitzgerald (L R.I.P. & D. 697) was ac- 
cepted as standardising the definition of 
desertion in matrimonial disputes: “No 
one,” said Lord Penzance, “can desert who 
does not actually and wilfully bring to an 
end an existing state of cohabitation. But if 
the state of cohabitation has already ceased 
to exist, whether by the adverse act of 
husband or wife or even by the mutual 
consent of both, ‘desertion,’ in my judg- 
ment, becomes from that moment impos- 
sible to either, atleast until the common 
life ¿nd home have been resumed.” As 
pointed cut by the President at the recent 
hearing of the Papadopoulos case, this 
definition has now been considerably mo- 
dified. The statement that where the par- 
ties have already separated by consent 
there can be no desertion has been qua- 
lified by the consideration that where the 
agreed separation is temporary and for a 
particular object, it cannot be regarded as 
terminating cohabitation (De Laubenque 
v. De Laubenque (1899, P. 42). Further 
amplification of the doetrine was given by 
Sir H- Duke in Pulford v. Pulford (1923 
P. 20), where he pointed out that the 
criterion of desertion is not withdrawal 
from a place but from a state of things: 
“The law does not deal with the mere 
matter of place. What it seeks to enforce 
is the recognition and discharge of the 
common obligations of the married state.’ 
An extreme example of the application of 
the broader rule will be found in the 
decision ia Timoney v. Timoney (1926, N. 
75), where the High Court of Northern 
Ireland held that there might be desertion 


. diction of the court in Cyprus, 


even though cohabitation hed never ex- 
isted. In that case the parties had 
separated at the church door and had agreed 
not to meet again until certain events 
should happen. 

In the last phase of the Papadopoulos 
case the action has been one for judicial 
Separation in respect of desertion. The 
history goes back to the year 1912, when 
a marriage was validly contracted between 
the parties at a registry office in England, 
where the husband, who was a domiciled 
Cypriot, was then residing. Shortly after 
the marriage the husband left his wife and 
returned to Cyprus, whether she followed 
him end took proceedings through the 
courts in Cyprus in respect of desertion. 
By ‘consent of the parties the court in 
Cyprus declared the marriage in England 
to heve heen a nullity because it kad not 
conformed with the law of the husband's 
domicile, and a sum accepted by the wife 
as a settlement of any monetary claims 
against the husband. Nothing further 
transpired until 1930, when the husband 
had returned to live in linglend. Then 
a summons for neglect to maintain was 
taken out against him by the wife under 
ihe Summary Jurisdiction Acts (see 1930, 
P. 55): and on appealit was held by the 
President of the Division that the court in 
Cyprus was without jurisdiction to declare 
the English marriage null and void, and 
as a consequence the wife was entitled to 
rely upon the marriage as subsisting. N&ed- 
less to say, there was no resumption of 
the marital relationship, and in due course 
the petition for judicial separation on the 
ground of desertion for the statutory period 
was lodged by the wife. 

In view of the principle enunciated 
earlier, that where the parties have already 
separated by consent there can be no deser: 
tion in the eye of the law, it would seem 
that, whatever might have been the juris- 
{he pro- 
ceedings there pointed to a definite and 
voluntary agreement belween the parties 


to separate for ever. The plea of deser, 


of 
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tion would, therefore, go by the board. U 
the decree of the Cyprus court were not 
a res judicata, it at least constituted an 
estoppel against the wife's declaring 
tlrat there had been no agreement to se- 
arate. . 

But itis an old principle of the common 
law that in order to establish estoppel the 
evidence of it must be clear and definite, 
and ihe act relied upon to establish 
estoppel must have no flaw in it which would 
show that it was based on wrong pre~ 
mises. In the opinion of the President 
there was ground for holding that the 
wife's consent to the separation in Cyprus 
was obtained largely because she then 
genuinely believed that the London mar- 
riage had been declared a nullity by a 
competent court. In consenting to a se- 
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paration agreement on terms she was 
therefore acting on a misconception and 
merely making the best of a bad bargain. 
Now, the assumption on which her consent 
was based had been found to be wrong, 
inasmuch as the London marriage was 
perfectly valid and the Cyprus court had 
no power to set it aside. It could not, 
therefore, form asound basis for estoppel. 
On this reasoning the original desertion 
had never been terminated by any real 
consent, and, basing her petition on this 
desertion, the wife was entitled to a decree. 
Lapse of time in this case made the deci- 
sion difficult; but, allowing for that, few 
will be disposed to challenge the reason- 
ing by whichit was reached--The Law 
Journal. 





Extracts from Contemporaries. 


Psycho-Analysis in Prison. 

It will come as news to many people 
that psycho-analytical treatment is some- 
times administered in prison. At the 
annual meeting of the Surrey and London 
Prisoners’ Aid Society, the governor of 


“ Wandsworth Prison stated that the Prison 


‘.angious to please 


Commissioners had not overlooked this ques- 
tion. They were experimenting the whole 
time on new methods of treatment. At pre- 
sent, inmat s of London prisons could be sent 
to Wormwood Serubs for psycho-analytical 
treatment. 

Such a statement will be welcome to 
those who are constantly asking for a 
more scientific approach to the question 
of crime and its treatment. There was 
much wisdom, however, in Captain Clayton's 
words of caution. As he understood the 
question, the treatment involved the com- 
plete surrender by the person under treat- 
ment, and the average prisoner, while 
the person to whom 
he might be talking, was not very anxious 
as a rule to produce the whole of his past for 
anybody’s inspecticn. There was also the 
point of view that the prisoner might 
want psycho-analytical treatment just to 
see what it wes like and merely waste 


_ the analyst's time. 


A 


It might be added that the average 
prisoner very naturally seizes every op- 
portunity of a change. He may attend 
lectures to avoid solitude in his cell. He 
may become interested and benefit from 
them, or he may treat them only as a 
temporary escape from boredom. So a 
Rrisoner might offer himself for analysis 


in order to get a change from ordinary 
prison routine. Besides, psycho-analysis 
is still so much in the experimental 
stage that public opinion is probably not 
in favour of its being practised widely 
upon prisoners. Many people still regard 
it as a somewhat dangerous mode of trees- 
ment.—Justice of the Peace. 


Workmen's Compensation. 

Tue House of Lords had a knotty prob- 
lem in workmen’s compensation before 
them this week, and resolved it in favour 
of an appellant workman (MeCann v. Scot- 
tish, etca Laundry Co., reported in this 
week’s All England Law Reports). Unless, 
indeed, Stowell v. vllerman Lines, Ltd. (16 
B. W. 0.0. 46)could be distinguished, there 
was little hope for the respondent employ- 
ers, who had denied all liability. Tne ap- 
pellant had an accident in December, 1930, 
and up to February, 1932, wa: paid as for 
total incapacity. She then became fit for 
light work, which her employers gave her 
at her old wage, “and she didit until the 
middle of November, 1932. She was then 
struck down by appendicitis, of course in 
no way due to her accident, and until 
May 31, 1933, could not do this light work. 
The question which the House of Lords had 
to answer was whether she was entitled to 
any monetary compensation during the Inst 


: period. The employers pleaded that she was 


not, and that they had acquitted themselves 
of theirobligation by offering her work 
which she was only prevented from taking 
by the supervention of a cause wholly un- 


46 . 
connected with her accident. The arbitra- 
tor- rejected this plea, and awarded a sum 
for partial incapacity. He has now been 
upheld by the House of Lords after the 
Court of Session had reversed him. Lord 
Thankerton observed with some justico that 
an offer by the employers which they knew 
their workwoman could not accept was no 
offer at all. Atthe same time we must con- 
fess to some respectful doubts about the 
matter. On the facts itseems thatthe ac- 
cident was not the effective cause of the dis- 
ability at all—The Law Journal, dated 
March 7, 1936, 


Lay Reports. ; 

‘Lorn Rooam, who is always practical, 
gave last week a useful hint—or should we 
call it a direction—to those who wish to 
use in the Court of Appeal alay report of 
what hes happened in the Court below. Very 
often the Judge below takes no full note; 
and the notes and recollections of Counsel, 
though the Court always listens to them, 
have the defects of their qualities. The lay 
reporter is nowadays a highly skilled per- 
son. If he is not coerced, by circumstances 
beyond his control, to emphasise the “sensa- 
tional” or the senlimental, he usually places 
on paper a trustworthy record of what has 
been said and decided. On an appeal, 
either side may wish to make use of the 
lay report. The course indicated by Lord 
Roche means thatif the appellant or res- 
pondent shows it to the other side, 
and the other side ‘agrees, the re- 
port may be used in the Oourt of Appeal 
as tke best obtainable evidence of what 
happened below.’ We know that this direc- 
tion only recognises what has long been a 
common practice : butit is well to have high 
authority for it. Litigants and lawyers owe 
a great deal to the lay press, whose repor- 
ters work under the unavoidable stresses 
and demands of their arduous profession.-— 
The Law Journal, dated March 7, 1936. 


Women at the Bar. 

.Amonest the first to suffer by the dep- 
lorable depression in the Courts are the 
women barristers. Why it should be so 
the Clerk did not satisfactorily explain, but 
he alleged it on a front which the intelligent 
would not dispute. 

In despair or hops, some forty juniors re- 
cently applied fop silk; and Iam told that 
not one woman was numbered amongst the 
applicants, I expected one at least; not be- 
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cause of the magnitude of her practice, but . 


from considerations which ‘have moved 
men, before now, to successful applica- 
tions. 

The truthis that there are few women 
who, having regard to the depressing times, 
are doing reasonably well in Courts other 
than the High Court., They are vastly out- 
numbered by the men; the competition is 
keen and there is still a substantial volume 
of what is called Victorian prejudice in the 
way of women’s progress. 

A technical difficulty which occurred in- 
evitably in the early days has apparently 
been overcome. Barristers are required 
by imperative custom to address each other 
without prefix. Aftersome time the prac- 
tice was dropped as between men and 
women. It was recognised that the rules 
made before women barristers were dreamt 
of were not necessarily applicable in the 
new conditions. Hence itcame that good 
people at the Bar would use, without em- 
barrassment, the polite prefix; while the 
best people, at any rate in Chambers, ad- 
roitly and aptly compromise by tLe use of 
the baptismal name.—The Law Journal. 


Summing-up. 

It is constantly said that the existence 
of a Court of Criminal Appeal has improved 
the standard of'sumning-up to the jury. 
Certain it is that the Court passes severe 
criticism on this subject from time to time, 
end naturally those who preside at trials 
on indictment try to avoid its ‘strictures. 

Last week the Lord Chief Justice describ- 
eda summing-up at quarter sessions as 
“quite hopeless.” The appellant, who had 
been sentenced for receiving stolen goods, 
was released. Apparently the chairman 
had misdirected the jury on the admissi- 
bility of statements by one prisoner as 
evidence against another, 
told the jury that ib was sufficient evidence 
if the prisoner knew, at some time or other, 
that the goods had been stolen. It was ele- 
mentary, said Lord Hewart, that there must 
be guilty knowledge at the time of the 
receiving. 

So far as the second point is concerned, 
there is, of course, plenty of authority; a 


and had algo’ 


recent decision was R. v. Johnson (1911) - 


75 J. P. 464; 6Cr. App. Rep. 218, in which 
it was laid down quite clearly that to re- 
tain pcssession, innocently acquired, of 
stolen property with knowledge that it had 
been stolen, is not receiving property with 
guilty knowledge. There must be guilty 
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knowledge at*the time of a receiving of the 
property. < 

Magistrates in petty- sessions do not have 
to sum up, nor need they always give res- 

- sons for their decisions. Chairmen of quar- 
“ter sessions must guide a jwt on matters 
of law and must, in their summing-up, ex- 
plain to the jury what®are the points they 
must decide and whatis the legal effect 
of the evidence. This is often a matter of 
great difficulty in which even learned 
Judges sometimes find themselves over- 
ruled by the Oourt of Criminal Appeal. 
There ought, however, to be no occasion for 
that Court‘to havg to refer to “elementary’ 
mistakes. 

Even siience is no refuge in this matter, 
for a failure io deal at all with difficulties 
upon which the jury is entitled to direc- 
tion would no doubt be criticised as making 
the summing-up inadequate.—-Justice of the 
Peace, dated March 28, 1936. 


Law in Daily Life. 

Juss as M. Jcurdain, in Moliere’s “Le 
Bourgeois Gentilhomme,” was vastly surpris- 
ed when he learned that ke had been talking 
prose for forty years without being consci- 
ous of the fact, so, we imagine, not a few 
of those who listened to Lord Macmillan’s 
broadcast address lest week must have been 
equally astonished torealise that, all un- 
wittingly, they hed been, and still were, 
making contact with law every day of their 
lives. Behind the morning “tub,” as was 
pointed out, there was an accumulated mass 
of legal relationships—the water supply, 
drawn, it may be, from distant sources, the 
acquisition, of which required statutory 
Power ; then there was the settlement of 
the compensation payable to the landowner 
and to those others from whom wayleaves 
had to be obtained, all this congeries of rights 
bethg governed by statutory or contractual 
engagements of which the ordinary citizen, 
thovgh sharing in the resultant benefits, is all 
unconscious. Much the like lies behind the 
supply of many of the other necessities of 
modern civilisation—gas and electricity, for 
instance, and even the food we eat, all are 
linked in some way with legal concepts and 
degal obligations and duties. To these have 
also to be added those contracts which all 
ofus ‘are making in the course of every 
day, as, for example, taking a ticket for a 
train Journey, this being concluded with 
a minimum of words, or even when nothing 
at all is saidas by the mere tender of a 
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penny for a bus fare. Lord Macmillan, in 
this resembling Goldsmith, of whom Dr. 
Johnson said that he touched nothing which 
he did not adorn, after citing several cf 
these instances of the contact of law with 
our daily needs and avocations, added the 
wise reminder thatlitigation is not the es- 
sential feature of law, rather is ib a symp- 
tom of its failure. “When one reflects,” he 
continued, “on the millions of legal rela- 
tionships which in a single day the manifold 
transactions and activities of our citizens 
involve, and then on the number of cases 
which find their way isto the Law Courts, 
it will be realised at once how minute is 
the percentage of instances in which dis- 
putes arise which call for judicial determina- 
nation” So full of wise counsel and inter- 
esting illustration is the address that it is 
to be hoped it will be made generally acces- 
sible in printed form—The Sulicitors’ 
Journal, dated April 18, 1936. 


Humble Pie. 

Mr. Justice Bennett concluded last term 
with a lesson in go:d manners. Having read 
the opening words of a petition, he observ- 
ed that petitions had been p.esented to tle 
Court of Chancery for some hundreds of yeais 
and that this was the first one which had 
not been a “humble” pelition, adding that 
whoever was responsible for the omission 
had been either careless or ignorant or im- 
pudent. Possibly the drafisman was just 
inexperienced, like the future Lord Chancel- 
lor Cowper, who, after his first appearance 
in court wrote tohis wife: “Upon asking 
the standers-by their opinion of my Perform- 
ance, they only found fault that I did 
not interweave what I said with civil ex- 
pressions enough to his Lordships, as “May 
it please your Lordship” and “I am humbly 
to move your Lordship” andthe like. But 
that fault will be amended for the future, 
and to that end you shall find me begin to 
practise very extraordinary civility on your 
sweet self.” The subject of formal address 
also recalls that in Clayton's reports there 
is to be found a challenge toa jury direct- 
ed by the Court to commence in the form: 
“May it please you, Mr. Justice Barkley.” 
The reporter calls attention to “the modesty 
of the judge at this time, not to direct to 
say, ‘May it please your lordship?“ Lit- 
tleton Powys, J, wes even more modest and 
was laughed at by the Bar for always ccm 
mencing his judgments ‘with “I humbly 
conceive," —The Sulicitors’ Journal, 
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Received the assent of the Governor-General on the lst May, 1936, and published in the Gazette 
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Whereas it is expedient further to amend the Indian ‘Bariff Act, 1931, for the 
It is hereby enacted es follows:-— 


purposes hereinafter appearing; 
1. Short title. 


1936. 


(1) This Act may be called 


2. Amendment of First Schedule, Act XXXII of 1934. 
In the First Schedule to the Indian Tariff Act, 1934,— 

(a) in Item 47, for the entry in the second column the following -entry shall 

be substituted, namely:— 


“SILK YARN including thrown silk 


“39 (1) | Fexts being bona fide rem- 
nants of  piece-guods or 
other fabrics— 


@ of materials liable to 
uty under Item 48 (3), not 


exceeding 4 yards in 
length. 
| (b) of materials liable to 


duty under Items 48, 48 (1), 
48 (4) or 48 (5), not exceed- 
ing 2} yards in length. 





(c) of other materials, not 
exceeding 4 yards in 
length. 

and 


Pre‘erential 
revenue, 


Preferentic 1 
revenue. 


Preferential 
revenue, 


‘the Indian Tarif (Second Amendment) Act, 


warps and yarn spun from silk waste 
or noils, but excluding sewing thread.”; 

(b) in Item 47 (1), for the entry in the second column the following entry 
shall be substituted, namely: — 


: CGIL SEWING TARBADN; 
(c): for Item 49 (1) the following item shall be sabstituted, namely:-— 


35 per cent, ad ralorcm. 


35 per cent, ad valorem. 


35 per cent. ad valorem. 


25 per cent. 


ad valorem. 


25 per cent. 
ad valorem. 


25 per cent. 


ad valorem. 


(d) for Item 51 (2) the following item shall be substituted, namely:— 


‘1 4t) | COTTON KNITTED APPAREL, in- 
cluding apparel made of 
cotton interlocking mat- 
erial, cotton undervests, 
knitted or woven, and cotton 


socks and stockings— 


(a) of a weight not exceed- 
ing 4 lbs. per dozen, 


(b) of a weight exceeding 
4 lbs, per dozen, 





Protective, 25 per cent, ad valorem or 1939, 
12 annas per 1b., which- : 
ever is higher, 

25 per cent. ad valorem or vee | oe | March 

Protective. 10 annas per 1b., which- 1939, 
ever is higher, 

4 . SA 
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r Hindu’ Law: Father's ‘power to 
charge ancestral property. 

An important qyestion. of Hindu Law 
relating to the father’s power to charge 
ancestral property was the subject of a 
reference to a Full Bench of the Allahabad 
High Court in Bharatpur State v. Sri 
Krishan Das, 162 Ind. Cas. 642.. The ques- 
tion referred was “whether the father of a 
joint. Hindu family can lay a valid charge 
upon. the ancestral property. as security for. 
the paymènt of the rent which would fall 
dug under a deed of léase which had been. 
executed by himself and which has been 
found to. hive been executed otherwise than. 
for the benefit of the family or for family 
necessity.” The ans wer was that in case 
there isno antecedency in point of time 
and in fact, the hypothecation of joint 
ancestral property by way of security would: 
not be valid without the existence of legal 
necessity or benetit to'the estate. Sulai- 
man, CO. J., referred’ to Sahu: Ram v. Bhup 
Singh, 39 Ind. Cas. 280,‘in which their 
Lordships of the Privy Council characterised 
the validity of an alienation in discharge of 
an antecedent debt as- an exception to the 
general rule ef want of “authority in the 
father to transfer property without legal 
necessity or when there is no benefit to the 
estate, aad observed that he would’ hesitate 
to apply the exception to the case of a 
‘suretyship debt where no antecedency in 
point of time exists. Bajpai, J. answered 
the question in' the negative and pointed 
out with reference to the doctrine of pious 
obligation that itis one thing to say that 
the son is under a Pious obligation to pay 
his father's debts incurred asa surety for 
payment ‘and quite anotner thing to say 
that a father can lay a valid charge upon 
thé ancestral property for payment “ot such 
a dèbi. “The liability of the: son is per- 
sonal and Gan be-enforcéd only as long as 
the personal remedy is alive, and recourse 
might be had by the creditor against the 
property in the hands’ of the son after he 

S ‘ubtained a simple money decree.” 
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Income-Tax: Non-resident trader. - . 

The position of a company having only. . 
a branch in the United Kingdom as: to 
liability for income-tax was recently cons . 
sidered by Lawrence, J., in Hughes v: 
Bank of New Zealand (1936) 2 All’ E. R. 
125. .The Bank had a. branch, in London: 
and was assessed to: income-tax in respect . 
of profits arising out of trade carried on 
there. Out of the floating. capital of the 
London branch-5 per cent. War Loan, 3 per 
cent. India Government Stock and secur- . 
ities of two colonial companies had been: 
purchased. In respect of these, the inter- 
est on the War Loan was paid without deduc- 
tion of tax and was not assessed to tax. 
The interest on the other two was paid by 
deduction and the tax deducted had been 
repaid to the Bank on the footing that the 
Bank was not resident in the United King- 
dom. As regards the War Loau, his Lord- 
ship held that the Income Tax Act, 1918, 
s.46 applied to the interest on War Loan, 
the beneticial ownership of which was in the 
Bank. In the case of the India Government 
securities also his Lordship thought that 
the interest on them were exempt and no 
tax could be charged in respect of them by 
virtue of Sch. O, r. 2. With regard to the . 
third heading, interest on securities of., 
foreign and colonial companies, Lord 
Atkin’s observations in Fry v. Salisbury 
House Estate, (1930) A. C. 432, were can- 
vassed on behalf of the Crown but Law- 
rence, J. considered that these observationg 
were made perfectly generally without any 
particular provision in the Act and the 


interest on these was also exempt from | 


income-tax. 

Then his Lordship proceeded to consider’ 
whether the proportionate amount of ex- 
penses which were incurred for the purpose 
of earning these exempt prolits ought to be 
excluded for the purpose of arriving at the ` 
balance of profits and gains, arfi held tuat 
such proportionate amount of expenses 
might be treated as a deduction in taking 
the usual trading’ account and could prop- 
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erly be included in arriving at the balance 
of profits and gains. 


Insurance: “Knock-for-Knock” Agree- 
ments. 

A point on the law of subrogation as 
applied to insurance arose before the Court 
of Appeal in the recent case of Morley v. 
More (1936) 2 All E.R. 79. An Insurance 

` Company is entitled to be subrogated to 
the rights of the assured in respect of the 
particular loss they had paid. But. the 
insurer has no right, instead of taking 
advantage of the rights whch the assured 
has, to forbid the assured to exercise those 
rights. This principle. was applied to the 
case before the Court of Appeal, the facts of 
which may be shortly stated as follows: Two 
cars driven respectively by A and B came 
into collision. A sued for damages’ and 
B admitted liability. In his claim <A 
included an amount of £28 2s 8d for 
repair of his car which his Insurance Com- 
any had paid. The actual repairs cost 
bas 2s 8d but under his policy A was 
pound to bear the first £5 of any loss. B 
contested the claim for the £28 and odd. 
on the ground that A’s “Insurance Oom- 
pany had paid this sum under a ‘knock- 
for-knock’ agreement” which they had with 
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B's insurers and “that they had told A that 
they did not wish him to sue for it.” This 
agreement, which it has been usual for 
Insurance Companies to make, is to the 
effect that each Insurance Company paiq 
their own insused his loss and each com- p 
pany then did their best to discourage 
their own insured frem bringing an action 
against the other insured. In the present 
case the agreement itself was not disclosed 
but evidence went to show that as a result 
of the agreement the Insurance Company 
had asked their assured not to sue the 
‘owner of the other. In these circumstances, 
it was urged that the right of the assured 
to recover was taken ° away. But the 
Court held that “there is no right what- 
ever in an insurer to dictate to his assured 
whether he shall cr shall not abstain from 
enforcing against a third party remedies 
which go in dimunition of the loss against 
which the policy is issued.” They have an 
absolute right to require him to enforce his 
remedies, but they have no right to prevent 
him enforcing them. Neither the ‘knock 
for knock” -agreement nor any instruction 
which Bs insurers might have given 
could affect his common law right to sue 
for damages even though B had been 
indeninified by his insurers. 





PERPETUAL CONTRACTS. 


Tag law as tothe distinction between con- 
tracts which are determinable on notice and 
those which are not terminable except by 
breach is contained in: the judgment 
Lord Justice James in Llanelly Railway and 
Dock Company v. London and North-Western 


Railway Company (1873, 29 L. T. Rep. 357; ° 


8 Ch. App. 942, 949), in these clear words : 
“I start with this proposition that prima 
` facie every contract is permanent and irre- 
. vocable, and that it lies upon a person who 
says that itis revocable or determinable to 
shcw either some expression in the contract 
itself, or something in the nature of the con- 
tract, from which it is reasonably to be 
implied that it was not intended to be per- 
manent and perpetual, but was to be in 
some way or other subject to determination 

An illustration of a type of contract which 
may arise frequently in practice and which 
may cause doubts as to whether it is perpe- 
tual occurred recently in Henly and wife 
v. Highman (The Times, February 22). 
The plaintiffs ‘glaimed £552 10s., the price 
of a diamond ring, and alleged -that the 
male plaintiff bought it from the defendant 
jn January 1927 on the terms that the. de- 


of” 


fendant should buy it back for cash, if re- 


“ quested to do so by the male or female plaint- 


iff. The defence was twofold, first that the 
option to return the ring must be exercised 
within a reasonable time, and a reasonable 
time had elapsed ; secondly, that the dia- 
mond in the ring was not the same one as 
had been sold to the male plaintiff. Mr. 
Justice Branson decided the case in favour 
of the defendant on the ground that the 
diamond in the ring was not the same one 
as had been sold, and the question as to whe- 
iher the contract was perpetual was not de- 


‘cided, but it clearly might have caused the - 


Court some difficulty had the necessity arisen 
to consider it. 

The Llanelly Railway and Dock Com- 
pany’s case (sup.), in which the broad state- 
ment of law quoted above was made, was 
concerned with a contract between two rail- 
way companies that in return for a loan by 
the second to the. first of £40,000, the first 
should give the second running powers over 
its lines and the use of its stations, sidings 
and conveniences. It was argued on behalf 
of the plaintifis thatit was an agreement 
determinable at will, or by Teg sonably. 
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a 
notice. On examining the contract in detail 
Lord Justices James came to the conclusion 
that “almost every line of itis full of per- 
manence and adverse to the notion of its 
being revocable.” Of contracts terminable 
by notice he said: “No doubt there are a 
great many contracts of that “kind; a con- 
tract of partnership, a contract of muster 
and servant, a contract of principal and 
agent, a contract of employer and 
employed in various modes—all -these are 
instances of contracts in which, from the 
nature of the case, we are obliged to consi- 
der that they were intended to be determin- 
able. All the contracts, however, in which 
this has been held are, as far as I know, con- 
tracts which involve more or less: of trust 
and confidence, more orless of delegation 
of authority, more or less the necessity of 
being mutually satisfied with each others 
conduct, more or less of personal relations 
between the parties.” With regard to con- 
tracts forrunning powers between railway 
companies he said: “They are negotiating 
for running powers which are to be part 
of that permanent communication they de- 
. sire to have between A and B.; that is, for 
permanent running powers.” Lord Justice 
Mellish came to the same conclusion on 
the rather different ground that “the Lon- 
don and North-Western Railway Company 
never would have agreed to advance on the 
faith of this agreement £40,000 for the 
finishing of the railway if they had under 
stood that the agreement could be terminat- 
ed at any moment.” : 

In the House of Lords (82 L. T. Rep. 
575; L. Rep. 7 H. L. 567) Lord Selborne 
reiterated Lord Justice James's statement 
of the general rule and added that the 
character of perpetuity attaching to the 
legal personality of the parties and the legal 
character and the use of the subject-matter 
“tend to confirm the prima facie conclusion 
that an agreement expressed in such defi- 
nitee terms is to have unlimited duration.” 
See also Tynemouth Corporation v: Newbig- 
gin Urban District Council (80 J. P. 195), 
where Mr. Justice Sargant followed this 
authority with regard to an agreement 
between local authorities forthe supply of 
water. , 

There has been a tendency in certain 
cases to limit the principle to agreements 
between corporations with perpetual succes- 
sion. In Re Lindrea; Lindrea v. Fletcher 
(109 L. T. Rep. 623) a father. wrote to his 
prospective son-in-law the day before the 
wedding in the following terms: “My dear 
Bert,—When you marry my daughter 
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Lydia I agree to give you £150 a year and 
I hope a bit more.” After the marriage the 


£150 was paid every year, but Mr. Justice 
Sargant held that the agreement upplied 


“only during the joint lives of the father and 


the daughter. With regard to the Llanelly 
Railway and Dock Company's case he said: 
“That was an agreement between two rail- 
way companies and the distinctions are many 


“ and various between such an agreement and 


‘the document under consideration.” He 


“ then quoted from Lord Selborne’s judgment 


in which the latter referred to the character of 


‘perpetuity attaching to the contracting 


Parties and the subject-matter. He also at- 
tached importance tothe words “give” and 


“ “hope” in the document under consideration. 


A contract for supplying tape prices of 


‘Stock Exchange quotations was held to be 
‘one of personal service and, terminable by 


notice in Cochrane v. Exchange Telegraph 
Company, Limited (1896, 12 Times L. Rep. 
197.) It was urged that it was perpetual, but 


‘this argument was not persisted in at the 


Bar. Mr.Justice Chitty distinguished the 
Llanelly Railway and Dock Company's, 
case : “That case was, however, between’ 
railway companies, and the subject was, a . 
railway and the case had nothing to do. with 
contracts like the present.” MANG 
The character of perpetuity attaching to 
the legal personality of the contracting 
parties was again referred to by Mr. Justice 


“Russell in Crediton Gas Company v. Credi- 


ton Urban District Council (138 L. T. Rep. 
723; (1928) 1 Ch. 174), in which an agree- 
ment between the plaintiff and the defend- 
ant provided that the former should light 
all public lamps within the District “from 


‘and after the first day of September in every 


year up to the following first day of May in- 
clusive.” There was no mention in the agree- 
ment ofany power to determine it or period 
for which it was torun. It was held that, 
from its very nature, the agreement contain- 
ed an implication that either party could 


‘determine it on notice. The Llanelly case was 


used in argument, but Mr. Justice Russell 
compared it with the case’ under considera- 
tion and said: “Ii is true that the charac- 
ter of perpetuity attaches to the legal per- 
sonality of each of the contracting parties, 
one being a statutory company and the 
other a public authority ; but itis impos- 
sible in these days, when limited liability 
is the general rule, to say that for that 
reason a contract, indefinite in point of time, 
by whicha gas company secured a cus- 
tomer on ‘particular terms, was intended to 
be permanent.” The view thatthe contract 


"ice Sargant said : 


we 
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, was terminable by reasonable notice was 
: -upheld- in the Court of Appeal. Lord Jus- 
te $ “To my mind, that 
4niplication (that from the nature of the 
; céntract it-was not intended to be perpe- 
Mfual) istamply supplied in this case when 
“égard: is ‘had to the fact that the.defend- 
‘ants were under no obligation at all -to 


‘stake gas, but were free to take such gas as 


‘they‘might require.” Both Lord Hanworth, 
UM. W, “and Lord Justice Lawrence thought 
‘that the facts that the agreement recited a 
‘previous terminable agreement, and that 
“there was no express provisions excluding 
“the right to terminate it made it from its 
“mature terminagble. Lord Hanworth also 
i pointed out that one of the clauses mention- 


| ‘ed “the contingency of the agreement being 


-determined before the lapse of fifteen years. 


|. A point of ‘further interest affecting such 
. ‘vontracts where the parties are corporations 


with perpetual succession whose fields of 


-“activity may vary from time to.time, was 
- dealt with in Tynemouth Corporation v. 
~. Newbiggin Urban District Council(80 J.P. 
„ $495). That case was concerned with an 
. “agreement by the Tynemouth Corporation 
# “to ‘supply water to the Newbiggin Urban 
‘District Council. The area of the latter 


“Council was enlarged some time after the 


: agreement, to include two further parishes, 


~.and-‘an injunction was granted to the 


“Tynemouth Corporation to restrain the 
Urban District Council from using or sup- 
plying for use at any place not within the 
“area as constituted at the date of the agree- 
ment any water supplied to the defendants 
from the plaintiffs. Mr. Justice Sargant 
said : “In my view the simplest and most 
“definite and mcst probable meaning to as- 
cribe to the agreement is that the parties 
were dealing with one definite district and 
“notlsome indefinite vague district, such as that 
which might perchance fallin the remote 
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„fn view of the large number of demoli- 
tions nòwtaking place under the various 
-clearance ‘schenies initiated :by the Housing 
Acts, the question .of what, if any, duty 
the person demolishing owes to his neigh- 
bours is a matter of considerable interest 
-and importance. f 

The law dealing with party walls and 
the right of support from neighbouring 
houses falls. into ywo distinct classes, name- 
dy, that dealipg with houses witnin the 
administrative county of London, and that 
Sealing with houses outside that area. 
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future, for 1 agree with what. Mr. Page 
said, that having regard ta the case of 
London and North-Western Railway : Com- 
pany v. Llanelly Railway and..Dock Com- 
pany (sup.), this agreement is one ‘which 
operates prima facie for: all time, and net 
supplying toe any district whatever, which, 
might, in the remote future, be under the 
contro! of the defendant authority.” . His 
Lordship commented on the ahsence in 
the agreement of such:words, as “as ‘at any 
time constituted” andit would, therefore, 
follow that in agreements of this kind such 
words “as at. present. constituted” are to 
be understood unless expressly or impliedly 
excluded. This isa point of considerable 
importanee to railway, efectricity and other 
public utility corporations, and authorities, 
whose areas-might be.:altered from. time. to 
time by mew or existing Acts of Parlia- 
ment. gé 4 ; | 5 

That the character ‘of perpetuity which 
may attach to one or both of the contracting 
parties is not sufficient :in itself to give the 
contract a perpetual chayacter is «clear 


. Írom the decision in Crediton Gas Company 


v Crediton Urban District Council (sup.). 
When ib attaches to one. or bath: of the 
contracting parties its importance is rightly 
placed, in the words of Lord Selborne.in 
the Llanelly Railway and Dock Company's 
case (sup.), ag merely confirming the prima 
facie inference of a perpetual contract 
which arises from the fact that there is 
nothing in the contract -and nothing to be 
gathered from the nature of the contract 
which makes it terminable. Ina majority 


‘of cases the prima facie presumption: of 


perpetuity can be rebutted, but in -these 
days of increasing public control-of all 
kinds of utilities the number of contracts 


:to whichithe character.of perpetuity attaches 


must be constantly .enlarging.—The “Law 
Times, : 2 ale a 


e 
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Taking the tirst class to commence with 
all building operations in London are 
governed entirely by the London Building 
Act, 1930, which replaces. the Metropolitan 
Building Act, 1855, and the London Build- 
ings Acts, 1894, 1893 and 1905. 
The matter is very clearly set out in 
the judgment of Warrington, J. in Lewis 
and Salome v. Charing Cross, etc., Railway, 
[1908] 1 Ch. 508, in which he. says that 
“whatever at common law may be the 
rights of .an adjoining owner in ‘relation 
to a party structure, his rights in ae 
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„to a party structure. within the area com- 
„prised by the Building Act depend upon 
“hat. Act. He has the Tights which that 
„Act gives him and no other,” and later 
on in the same judginent dealing with the 
- defendants’ claim to a statutory right to 
démolish. a building, and saying that the 
“right, if any, of the adjoining owner was 
-to compensation and, pot to an injunction, 
‘the Judge says, “I will assume that the 
‘special .Act authorised. the defendants to 
demolish the building. , Ii does not, how- 
„eyer, say, anything about inierfering with 
‘or affecting a party structure... It seems 
-to me, therefore, that their statutory enact- 
ments cannot be read so as to authorise 
_them to deal with a house on land which 
hey acquire in such a manner as to affect 
.the party structure. without giving he 
“necessary notice required by the London 
Building Act.” Returning to the London 
“Building Act, 1930, the relevant part of 
.this Act is Part IX, sections 113-127, in- 
elusive, which deal with the ‘rights of 
building and adjoining owners. Section 114 
‘contains the rights of a building owner 
especially in relation to pulling down and 
. renewing existing party walls, and rights 
to underpin, etg in all such cases making 
ood ‘any damage done to, the adjoining 
owner, including., internal finisling and 
decorations. Section 115 contains the cor- 
“responding rights of an adjqining owner, 
‘and section’ 116 contains the rules to be 
observed both. by building and adjoining 
owners, whenever works are undertaken 
involving the party wall. 

The term “building -owner™ is defined in 
section 5 of the Act as such’ oné’ of the 
‘ownerg of, adjoining land -aṣ is-desirous.of 
building, or such one of the -owners ‘of 
buildings, «storeys, or1rooms separated from 
„one another by: a. party wall or party 
„structure, as does or is desirous of-doing 
a ‘work: affecting that party wall or party 
stgucture, and in the same section “party 
wall” is..defined as a wall forming part 
of a building, and«used, or constructed 
to be used, for separation of adjoining 
buildings belonging to different owners, or 
occupied, or constructed, or adapted to 
be occupied by.different persons ; or a wall 
forming ‘part of a building and standing 
to a greater extent than the projection of 

“thetfootings on lands of different owners. 
n An adjoining building, may, of course, be 


-© pulled. down or removed if it in no way 


disturbs or interferes with the party: wall, 
in which event it has been held in the 
-case of Major .v. Park Lane Co. (1866), 


a“. - 
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Le R.2 Eq. 453, that the party wall notice 
required under section 116 of the Build- 
ing Act is not necessary, though it would 
seem to be necessary if the building sought 
to be removed be so constructed that it 
supports and forms ‘part of the party 
‘structure which separates the two buildings, 

If, however, after due compliance’: with 
‘the provisions .of the Building Acts a 
building owner pulls down a party wall, 
he must do so in sucha manner as to cause 
no unnecessary inconvenience, and ‘must 
replace it at as early -a date as is rea- 
sonably possible; but neither the Build- 
ing Acts, nor the common ‘law impose any 
positive duty ‘to board up or otherwise 
protect the rooms that may be left exposed 
in the adjoining owner's house. This point 
was very clearly decided in Thompson v. 
Hill (1870), L. R. 5 0. P. 94. 

The question of delay in re-erecting a 
party wall is dealt with specilically ‘in’ the 
Act in section 116 (3), which says that ‘a 
building owner shall not exercise any 
right by this Act given to him in -such 
manner, or at such time, as.to cause un- 
necessary inconvenience to the adjoining 
owner or to the adjoining occupier,” and 
this view was also fully supported by the 
courts prior to the, Act of 1930 in the case 
of Joliffe v. Woodhouse (1894), 10 T. L. R. 
553. 

In Selby v. Whitbread and -Co., [1917] 1 
K. B. 136, where a house was pulled down 
and rebuilt ona line 13 feet further back, 
thereby leaving 13 feet of the flank or 
party wall unsupported, McCardie, J., held 
(inter alia) that an easement of support 
to buildings by buildings may be acquired 
by prescription, but that the statutory 
rights of protection which the plaintiffs, 
as adjoining owners, acquired under the 
Building’ Act, upon the service of the 
party wall notice by the defendants, were 
‘inconsistent with and superseded their 
common law right of support from the de- 
fendants’ building. 

Dealing with the then Building Act of 
1891, the judge says, “the common law 
‘was seen to be insufficient for the adjust- 
ment of modern complex conditions. Hence 
I think that the Act of 1894 is not an 
addition to but in substitution. for the 
common law with respect to matters which 
fall within the Act. It is a governing and 
exhaustive code, and the common law is by 
implication repealed.” 5 ; 

There is also a possibility in-the ad- 
ministrative? county of London of an owner 
claimizig a wall to be a party wall, and 
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taking the necessary steps under the Build- 
ing Act to recondition the wall, and sub- 
mitting the apportionment of the cost of 
so doing to arbitration. . 


Turning now to the state of affairs 
‘outside the administrative county of London. 
Here party walls and structures are 
‘governed by the principles of the com- 
‘mon law, and may .be owned by adjoining 
‘Owners as (a) tenants in common, or (b) 
owned in severalty, that is to say, a wall 
divided longitudinally into two strips, one 
“belonging to each of the adjoining owners, 
or (e) belonging to one owner, but subject 
to an easement to have it maintained asa 
dividing wall. ° a 

If the boundaries of two properties are 
accurately known and it is possible to 
‘determine by whom the wall was built 
and on whose ground it stands, then no 
“dispute can arise, but if the circumstances 
of construction are unknown then the 
‘adjoining owners are presumed to be tenants 
‘im common. , _. a 
`. In Mayfair. Property Co. v. Johnston, 
[1894] 1 Ch. 508, it was held that a 
tenant in common: of a party wall is entitled 
to a partition as of right, and an order 
for partition’ was accordingly made at the 
instance of .one owner against the wish 
of the other. 

Again. it is no .cause of. action if one 
tenant in common of a party wall pulls 
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“it down, if it is merely a temporary thing; 


as Jessel, M.R., said in Standard Bank 
of South America v. Stoke (1878), 9 Ch. 
D. 63, “a-temporary removal with a view 
to improve part of the property on one 
side at least, and perhaps on‘both.” The. 
question of sownership of- the party wall, 
and the rights attached thereto, has been 
explained -and simplified to some extent 
by the case of Jones v. Prichard, [1908] 
1 Ch. 630, in which it-was held that where 
houses have been erected in- contiguity 


-by the same owner at the same time 


and, therefore, necessarily require mutual 
support, there is, either by a presumed 
grant or a presumed reservation, a right 


-to mutual support. It would appear, there- 
-fore, from the foregoing that if anyone 


contemplates pulling down house property 
he must first ascertain whether the adjoin- 
ing property has acquired an: easement of 
support from long user, that is to say, by 
prescription or uninterrupted:-user for thirty 
years. This now seems to be ‘fully est- 
ablished by the decision in Selby v. 
Whitbread (supra). Consideration must 
also be given as to whether the houses 
were originally built. by the same’ owner 
at the same time and with a view to mutual 
support of ‘each other. If it appears that 
there is a right of support then, if ‘the 
support of the house is withdrawn, the 
remaining house must be adequately shored 
up.—dustice of the Peace. an 
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Extracts i from Contemporaries. 


How To Deal with The Crisis. 


. Many ‘correspondents have expressed their 
concord with the lament recently appear- 
ing in these notes concerning the state 
of trade and industry in the King’s Bench 
. Division.. There is a.general tendency to 
blame the reformers, who will be up and 
doing when all the laws of self-preserva- 
tion appear tc require that they should 
leave well alone. They- put the L. C. J. 
on his mettle, and ‘the accomplished fact 
of this deplorable precedent would seem 
to suggest that the judicial staff is more 
than enough, and that the Business Manager 
—that fine concept—is superfluous and un- 
necessary. | : 


‘Here and there one hears a cry for con- 
structive proposals. Well, there is the pro- 
posal of Mr. Comyns Carr regarding the 
common fund fôr litigants. That, or some- 


thing like it, :might help ‘to undo gome of: 


the damage. 


_, Yet before we build .anew, #. is as. well 


to ascertain as far as possible the causes 
of the present failures and discontents.: At 
this time also it is as well to.plumb. the 
depths, so that, knowing the worst, swe 
may possess a sound knowledge for the 
making of new plans. : 


Causes of Depression. - eed 

Of course, in the Temple, the profes- 
sional talk has been on the disappearance 
of the K. B.. lists, and the wonder as‘to 
how the remainder of the term will be 
filled orendured. It is at the moment vain 
to talk of more judges, and the problem 
(of the moment) is to find work for all 
those deplorably energetic young fellows 
whose average age is sixty-one.. For the 
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first time within memory, there is talk of 
the desirability of increasing the number 
of county towns who would benefit by the 
sight of a Red Judge, with or without 


_ trumpeters and javelin-men. 


The views of barristers’ clerks are always 
deserving of respectful attention; and it 
was my privilege to haye a clear and ex- 
plicit statement by one of the best-inform- 
ed of that knowing and invaluable 
class of legal men. Here is his summary 
of the secondary causes of the passing 
evil, the primary and pervading cause, as 
alleged, being the folly of the K. B. 
Judges: _ 

(1) The refusal ånd discouragement of 
trial by jury: litigants would take a chance 
with a jury: not with a judge, as at present 
constituted. Jury trials also are long trials. 
Result: fewer trials and less work. 

(2) In running-down cases the Judges 
show even less merey to Insurance Com- 
panies than the juries did. Result: in 
running-down and other cases, settlement 
before delivery of briefs: and increasing 
tendency to settle before or too soon after 
the issue of writ—The Law Journal. 


Sir Robert Walpole as. Judge. 

Ir is recorded that on one occasion the 
first Lord Lytton said to his son : “Do you 
want to get at new ideas? read old books; 
do you want to find old ideas? read new 
ones.” The advice was of a piece with 
the view expressed by Samuel Rogers, who 
declared that when a new book came out 
he read an old one. Every booklover will 
sympathise with the sentiments embodied 
in thèse sayings, although he would not care 
to press then? too far, What is true in gene- 
ral literature— and both Lord Lytton and 


Rogers were only thinking of this—is true. 


likewise as to the volumes which make their. 
speqal' appeal to members of the Legal 
Profession. True, if the lawyer reads for 
professional edification only, he will find 
his chief nutriment in modern works in 
which, by the assiduity of the writers, are 
collected all the relevant decisions and legis- 


‘lation bearing on the particular subject-. 


matter. If, however, his tastes run in the 
direction of the curious in the law, he must 
Perforce go back tothe older literature ; 
for example, to the Year Bocks in which 
Serjeant Maynard took so great a delight 
that he invariably carried one or more of 
these ancient vulumes with him in his 
coach when he went a journeying. For such 


*utique jiterature the present writer has 
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always had a special affection, and when he 
visits a certain library he often finds him- 
self atthose shelveson which books of this 
type are arranged. But few other readers, 
however, appear to “molest their ancient 
solitary reign.” In one of these books was 
a History ofthe Court of Chancery dating 
irom the early years of the nineteeth cen- 
tury, in which occurred the following inter- 
esting note referring to the old Court of 
Exchequer: “Ifthe Ohief Baron and the 
other Barons are equally divided in opin- 
jon, the Chancellor of the Exchequer comes 
into Court, to rehear the case and ‘turn the 
scale of justice." This has occasionally hap- 
pened during the last century. In the case 
of Naish v. The East India Company, in 
Michaelmas term, 1735, Sir Robert Walpole, 
the Chancellor of the Exchequer, after a 


. rehearing of three days, gave the casting 


vote of decision in a question of great doubt 
and difficulty.” Nowadays, as we all know, 
the only point of personal contact between 
the Chancellor of the Exchequer and the 
Court is when he comes yearly to assist 
at the ceremony of nominating the 


Later Lay Judges. o 
For long there has been no instance of 
anyone sharing in the decision of a case in 
the superior Courts save those who are or 
have been Judges. It is true, however, that: 
theoretically every member of the House of 
Lords is entitled to take part in the hearing 
of appeals, although there would indeed be. 
an outery ifamere lay peer were foolish 
enough to intermeddle on such occasions. 
But though it would be a serious infraction 
of the unwritten .rule that only law lords 
should decide cases in the ultimate appel- 
late tribunal, it is interesting to recall that 
Earl Spencer, who servedin more than one 
of Mr. Gladstone’s ministries, mentioned on 
one occasion that when a young man he 
was requisitioned to make up a quorum in 
the House when sitting in its judicial capa- 
city. Some years earlier the Duke of Buc- 
eleuch, when Lord President of the Council, 
was likewise called upon to sit in the Judi- 
cial Committee at the hearing of an appeal 
from India turning on the construction of a 
will.. The hearing lasted four days, and it 
is said that the Duke by no means relished 
his experience, and said as much to some 
of his colleagues, who sought to mitigate 
im that Indian 
litigants would much rather have their cases 
decided by a great Scotch Duke than by 


56°. : 
any number of mere lawyers. Whether this 
compensated him for his: four days’ boredom 
is not mentioned,—The Law Times. 


Authors and Libel: E 


No fewer than thirty-four mer and wo- - 


mêri: ‘writers of repute, all of them well 
known to the reading public and endeavour- 
ing “to- give credible pictures of contem- 
porary life,” were the-signatories to a letter 


to The Times a fortnight ago which drew- 


attention once- more to an-evil easier of 
recognition than of cure. The, letter dealt 
with the-woes of authors arising out of the 
law of libel, and‘ more particularly their 
virtual defencelessness in: the face of attacks 
by:ingenious; and: for the most- part impecu- 
nious; individuals “who claim: to see in fictio- 
nal. characters libels on themselves: Granted 
thal, as'the writers admit, an action to be 
successful: must establish that “reasonable” 


people. would identify the plaintiff, the 


necessity to contest an action, even with suc- 


cess, involves substantial pecuniary hard- 


ship; while a settlement may, as they say, 
not merely convey a false impression, but 
even serve as an incentive to further flimsy 
attacks. When it comes to the amendment 
ofthe law, however, it is less plain: sailing. 
One-of the remedies suggested by the 
group’ of -distinguished authors concerned). 
namely, that before such an action is’ main- 
tainable; proof must be adduced’ of thede- 
fendant’s intention to-defame the plaintiff, 
is in’ substance identical with one- of the 
provisions: of the rather drastic Bill intro- 
duced: by Lord’ Gorell in the House of Lords 
ten years ago, and the objection which prin- 
cipally damned that Bill in the eyes:of law- 
yers im the Upper House in 1926, namely, 
the laying-of the burden of proof on the 
plaintiff, applies equally inthis year of grace. 
Against the second proposal, that is, the re- 
moval: of the verdict from the jury to-a 
Judge, there is, in 1936, in our view far less 
objection, heterodox as-it may seem to the 
legal historian: But it would only go part of 
the way. As regards the third proposal, that 
the-Court should have'diseretion, where the 
action fails, to‘ award, in addition to: costs, 
damages to'the defendant’ if the’ case has 
been: brought for some improper motive or 
without reasonable or probable cause, we 
emphatically agree with Professor Winfield’s 
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` view expressed in a letter this week to-The 


Times that the burden of -proof on the author - 


would in' that: event beso heavy that the 
chenge would but little avail him.—The Law 
Times. à a it 


a 


. ‘ hi 
A Warning to Thieves: ` 4 
A Railway Station- luggage thief wh 


z 


was: sëntènced last week at Bow Street - 
Police Court, was stated by the Police to` 
have fallen into their hands: through gett- ` 
ing’ drunk.’ He had committed numerous - 


offences: and admitted 21 in Courts but had ` 


always- escaped’ detection. Twice he had 
been suspected and stopped by the Police, 
but he wasso plausible fy manner and so 


skilful in method that he was not takeni 
into custody. Drink was-his downfall; for“ 


when he was taken to the Police Station‘ | 


and searched, documents were found on A 


‘him which led to inquiry; and then, at last, 
he made a full-confession. His own ‘story 
was that he was''tired of crime and of 


being ostracised by friends and: relations : 


and’ had made: up his mind to. surrender - 
then he took drink, was spoken to by a 
policeman and insisted on being arrested. 

A well educated man with a pleasant 
manner, he was able to carry on his opera- 
tions with disarming skill. Often he car- 
ried what a detective called a “decoy” suit! 
case: This -he would put down ona railway 
platform before seizing what appeared a 
promising capture. Jf he did happen to. be 


chailenged he would apologise, pick up his ` 


own, and say it was all a mistake. ` Evi- 
dently he- was a dangerous; if. a gentle- 
manly, thief. ‘ Ka a 


extenuation :he urged that when ‘he: 


found he had robbed an‘old age’ pensioner 
he’ took steps to restore her ' property; less 
£1, which he kept for himself, and that he 


5 


avoided causing inconvenience toan Ame- ` 


-Tican citizen by returning his passport, 

He only wanted enough,-he said, to keep 

him going. . Boe 
There was a previous conviction: in 1921, 


and: arecord of honest work till ‘1931. A A 
curious, complicated'character Ë According’ “ 


to his own showing he- made but ‘a poor 
living out of it, clever as he was. Orime 


really does not pay and thieves need to- 
keep’ strictly sober if they are not io give ` 


themselves away. —J ustice of the. Peace, `` 


dated May 16, 1936. 
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NOTES AND COMMENTS 


Hindu Law—Marriage between 
persons of different sub-castes, valid- 

y. 

In Gopi Krishna v. Musammat Jaggo, 162 
Jnd. Cas. 993 (P. C.), a question having an 


` important bearing on the law of marriage 


4 


te 


` erime into ‘detectable’ 


among Hindus has been decided. The 
parties to the marriage belonged to two 
different sub-castes of Vaishyas, the man 
being a Kasaudhan and the woman an 
Agrahari. It was contended that the mar- 
riage between them was not lawful as they 
belonged to two different divisions of the 
same caste. The decided cases on the 
oint deal with marriage between persons 
elonging to Sudra sub-castes but their 
Lordships have extended the principle to 


` Vaishyas and it may now be taken that, 
“the rule will govern all the twice-born 


classes. Their Lordships have held that 
the Shastras do not contain any injunction 
forbidding marriages between persons 
belonging to different divisions of the same 
Varna. The fact that such marriages do 
not ordinarily take place does not imply that 
such a marriage is interdieted and would, if 
performed, be declared to be invalid. The 
disinclination to marry outside the sub- 
caste is inspired probably by a social 
prejudice but there is no cusiom against it 
which has acquired the force of law. 
e 


Crime—Detectable and Preventible. 
The yearly report of the Commissioner of 
the Police for the Metropolis, of England, 
which has been recently published classifies 
and ‘preventible’ 


` erime—the former comprising offences com- 


mitted under conditions which make it 


impossible for the Police to take any action 


until after they are committed, and the 
latter including those crimes the commis- 
sion of which can be prevented or hampered 
by. Police action. Forgery, fraud, shoplift- 


~ ing ete., are included under detectable crimes 


os 


ee 


` 


and burglaty and theft under preventible 
crimes. According to Sir Philip Game's 
report, the number of indictable crimes in 
England in 1935 was 80,336, a figure show- 
ing the number of crim:s to be less by 2,700 
than in the previous year. The figures show 
a decrease of 11°3 per cent. in preventible 
crimes but an increase of 4°5 per cent. in 
detectable crimes. It is suggested from 
this that, although no reduction is seen in 
the number of criminally inclined people, 
“some success has been achieved in the 
efforts to curtail the opportunities nfforded 
by the community to such .persons {o pray 


“upon it.” The Commissioner pointed out. 


how many of the crimes against’ property 
could be prevented if owners of property 
took. reasonable care to protect it. He 
comments on this point as follows: “It 
requires a certain amount of trouble and 
small amount of expense to protect property 
against theft, and those who take the line 
ol insuring and chancing it Others who 
would be willing enough to protect their 
property are ignorant how to doit or can't 
be bothered. This happy-go-lucky attitude is 
not fair either tothe police orthe community 
at large.” It cannot be denied that the 
universal practice of insurance against theft 
and burglary in the West has tended to 
endanger carelessness, although in Indiathe 
insurance habit has not developed to such 
an extent. The fact, however, remains that 
the feeling and knowledge that particular 
risk is covered by insurance operates to 
encourage a happy-go-lucky attitude in the 
insurer. 


Sessions trial: Evidence produced in. 
trying Magistrate's Court, If canbe 
produced in Sessions Court. 

The above question was answered in the 
affirmative by a Full Bench ôf the Lahore 
High Oourt, gonsisiing of Young, GO, J, 


58 
Addison end Monroe, JJ. in Musammat 
Niamat v. Emperor, 162 Ind. Cas. 976: 
A. L R. 1936 Lah. 533., This , question 
was the subject of a“ Bench decision 
.of the Lahore High Court in Sher Baha- 
dur ‘y. -Emperor, -152- Ind. --Cas. 673: 


15 Lah. 331.--That Bench decided that evi-~ 


dence in order io be admissible in. the 
Sessions Court must be produced in the 
Committing Magistrate’s. Court. But in a 
decision of the Chief Court of 1889 -Sir 
Meredith Plowden had held’. that it was 
not necessary to produce all the evidence in 


the Committing Magistrates Court and- 


that evidence not so produced was admis- 
sible at the hearing ‘in: the Sessions Court. 
This. position was accepted in the Meerut 
Conspiracy case (Emperor v. Jhabwala, 145 
Ind. Cas. 481), end:other prior decisions 


of the Sind and: Bombay High Courts had. 


accepied the view of the Punjab Chief 
Court. In the circumstances, the balence 
of authority was in favour of the proposi- 
tian that the evidence in the Sessions Court 
is not contined to evidence produced in the 
Committing Magistrates. Court,. and the 
Full Bench accepted this view thereby over-. 
ruling - Sher: Bahadur: v.. Emp2ror, 152 
Ind: Gas..6738. © 6 aa 
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lt is of importance, to.all persons in the 
|. 6iployrnent of others to understand what 
are their’ duties to their “employers. For 
the most part these admit of no doubt 


The’ duties, for example, to obey proper: 


orders ånd to serve with- honesty and-good 


faith and without negligencè'are implicit: 


in the- notion of the contract’ of ‘master 
ard servant. It is not’ always easy, how- 
ever, to say what is good faith, in particular 
instances. : a iF 

Is it-a condition of a servant's - employ- 
ment that he will confess to-his employer 
ahy case of fraúd which he may . have 
committed ? Further, is iba condition of 
his employment either that he ‘should 
volunteer information or answer questions 

with regard to alleged dishonesty by his 
-.féllow-servants ? These - questions, on 
' which there is scant, if any, authority, were 
yecently referred-to by Mr. Justice Finlay 


in Swain v. West (Butchers) Limited? (1 . 


AU BR. 224), “where the plaintiff sted 
for damages for wrongful- dismissal and the 
defendants pleaded as justification for ‘the 
dismissal that the plaintiff had infringed 
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Their Lordships examined tle provisions 
of ss. 208 (1), 208 (3), 209, 210, 211, 213, 
216, 217, 219, 286, 289 (1) and 540, Criminal 
Procedure Code and held that the general 
effect of a consideration of these sections ig 
that the prosedhtion is at liberty to examine 
witnesses in the Sessions Court which it has 
not produced in the @ourt of the Committing 
Magistrate, but: only those witnesses so 
examined in the Magistrate's Court can be 
bound down to attend in the Sessions Court. 
As to the procedure, their Lordships laid 
down that in accordance with the practice 
of the .English: Courts; a summary ‘of the 


‘evidence proposed to be called should be = 


given to. the Sessions Court and the accused 
before the trial, if a'witness has not been 
Although 
there is no provision in the Criminal Proce- . 
dure Code making this course compulsory, 
their Lordships have laid down that: this - 
working rule should be followed: in fairness 
to the accused.. Such a rule is necessitated 
in view of the decision of-the Full Bench 
in: this case that the pros2cution is not 
debarred from producing in the Sessions -: 


. Court evidence that has.not been produced - 


in the Committing Magistrate’s Court. 


to. 
i 


'DISCLOSURE OF MISCONDUCT BY SERVANTS AND. FELLOW SERVANTS. `: ` 


an Order in Council as to'the sale of meat, — 
thus rendering the defendants: liable. to 
prosecution. ‘The plaintiff, in his reply, 


| stated that the chairman of the defendant 


company had agreed with himself ethat if 
the plaintiff made a statement regarding 
wrongful practices of the : managing . 
director, the defendant company would 
hold ihe plaintiff harmless and would not 
penalise him for such wrongful practices. | 
Mr. Justice Finlay said: “The plaimtif 
did make a full statement to the chairman. 
He contended that the defendants ` were 
estopped under the terms of that agree- 
ment. from relying upon any of the 
information volunteered’ or upon the wrong- 
ful practices of “which the plaintiff’ had 
knowledge.’ . He -~ further. says: that: the : 
defendants’ acted in breach df the said 
verbal agreémient.'’ I have come to the 
conclusion that there is no estoppel. The- 
real point ‘ of substance is whether ‘the : 
contract as pleśded ‘and supported in evis 
dence discloses any consideration....... Sats 
n.. Here it ig not a case of & person . 


a fellow-employee, and, therefore, it is not 
necessary fog me to decide whether there 
is a duty upon an employes to volunteer 
to disclose the fraud of a fellow-employee. 
Mr. Greenwood was entitled to ask the 
- plaintiff about the fraud and the plaintiff 
was bound to answer all lawful questions 
put on the matter; and this was a lawful 
question. There was #request for informa- 
tion and avoluntary supplying of informa- 
. tion. All the authorities go to show that 
there was here no consideration. 
ployee was carrying out the contract of 
service end supplied this information in 
- doing soand not under the terms of the 
alleged verbal agreement.” . 

With regard fo Bell v. Lever Brothers, 
- Limited (146 L. T. Rep. 258; (1932) A.C. 
161) his Lordship said: “I do not think 
that this cease decides that there is 
no obligation upon an employee to- dis- 
close frauds even if they are perpetrated 
. by a fellow-employee.” 

In that case, which went to the House 
of Lords, a company agreed ito pay two 
‘directors sums of £20,000 and £30,000 
respectively as compensation for loss of 
office on cancellation of their engagements. 
The two directors had during their office 
engaged in certain private transactions in 
-breach of their agreements, and after 
piyment of the two sums of £20,000 and 
£30,000 the company discovered the fact 
of the previous breach of their agree- 
ments and sought to obtain 
of the sums which they had awarded. It 
was argued that there--was a mutual 
mistake on the ground that the compensa- 
tion. would never have .been paid had the 
company ‘been aware that . the: service 
agreements had already been broken, and 
‘that they had a right to terminate the 
agreements without notice on that ground. 
“This was negalived by a majority of 
three to two in the House of Lords. 

dt was further agreed that the contract 
‘to ‘pay compensation was’ Voidable in con- 
sequence of the non-disclosure of the 
private - transactions. © Lord Atkin ` ex- 
plained in his judgment that the contracts 
in which non-disclosure of a material fact 


gave the right to avoid a contract (con-. 


-tracts uberrime fidei) were limited in 
number, and gave as leading instances 
contracts for partnership and contracts for 
insurance. “I see nothing,” he said, “to 
differentiate this agreement from the 
ordinary contract of service; and I am 
-aware of no authority which places con- 
‘tracts of service within the limited category 
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I have mentioned. .... Tt is said that there 
is -a contractual duty of the servanbito 
disclose his past faults. I agree’ thatthe 
duty on the servant to protect his mstet’s 
. property may ‘involve the duty to report a 
fellow servant whom he knows: to. ‘be 
wrongfully dealing with that property. The 
servant owes: a duty not to steal, but 
having stolen, is there supsradded a duty ‘to 
-confess that he has stolen? I am satisfied that 
toimply such a duty would be a departure 
from the well-established usage of mankind- 
‘and would be.to create obligations entirely 
outside the normal contemplation of the 
parties concerned. If a man agrees~to 
„raise his butlers wages, must the butler 
disclose that two years ago he received 
a secret commission from the wine mer- 
chant; and,if the master discovers it, can 
he without dismissal or after the servant 
has Jeft,. avoid the agreement for the 
increase in salary and recover back the 
extra wages paid? If he gives his cook 
a month's wages in lieu of notice, can he, 
‘on discovering that the. cook has heen 
-pilfering the tea and sugar, claim the 
return of the month's wages ? I think not. 
He takes the risk; if he wishes to protect 
himself, he can question his servant, and 
will then be protected by: the truth or 
otherwise of the answers.” .- a 

. In -Healey v. Societe Anonyme Francaise 
Rubastie (117 L. T. Rep.. 92; (L917) 1 K. Be 
946) a decision which was expressly ap- 
proved in Bell v. Lever Brothers Limited 
(sup.) the defendants sought to justify 
dismissal of a servant on the ground of 
previous misconduct which, though suspeci- 
ed, was not made the ground of dismissal 
when the contract was determined. It was - 
contended by them-that the plaintiff was- 
not entitled to recover salary for months 
during .which he had aclually served afler 
the occurrence of the misconduct. They 
argued that it was a condition precedént 
to the right of payment ‘of the salary 
that the plaintiff should ‘truly and faith- ` 
fully serve bis employers. “I cannot c- 
cept the view,” said Mr. Justice” Avory; 
“that the omission to confess or disclose 
his own -misdoing was in itself a breach 
of the contract on the part of the plaintiff.” 
Tt was, therefore, held, that the plaintiff 
was entitled to recover arrears of salary 
for the months during- which he had 
actually served, notwithstanding his mis- 
conduct. . P | 

In theoty the idea that there is no duty 
cn a servant to confess lys own misdoing 
seems strange.and illogical. Where such 
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- misdoing is a breach of the contract of 
employment, the employer is given the right 
< to terminate tke contract immediately fcr 
‘his own protection. It is ihe servant's 
duty to act with good faith and consult the 
interests of his employer (Pearce v. Foster, 
54 L. T. Rep. 664; 17 Q. B. Div. 536), and 
also to protect his master’s property : (Leck 
v. Maestaer 1807, 1 Camp. 138; Poland 
v. Parr(John) and Sons, 136 L. T. Rep. 
271 ; (1927) 1 K. B. 236). Those duties 
continue during the contract of employ- 
ment, and it would seem io follow that 
if an employer has a right of which he 
_is ignorant but of which his servant has 
knowledge, and that right exists for the 
“profection of the employer and of his 
property, the servant must voluntarily dis- 
close it to his employer. Lord Atkin ex- 
‘plained, in Bell v Lever Brothers, Linvited 
(sup.) that “to imply such a duty would 
be a departure from the well-established 
usage of mankind,” and gave examples to 
.8how that it would be putting an exces- 
sive strain on human nature to demand 
“such disclosure. It would, therefore, appear 
-that this is a case where logic must give 
‘way to “well-established usage.” It is 
‘clearly illegical that an employer should 
“be pecuniarily prejudiced and a servant 
pecuniarily benefited by the servant's non- 
‘disclosure, but a rule strictly in accord- 
ance with logic would in this instance be 
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harsh and unpractiċal, 

The position with regarde to reporting 
the frauds of fellow-employees was only rè- 
ferred to in Bell v. Lever Brothers, Limit- 
ed, and Lord Atkin merely suggested that 
a servant might be obliged to supply in- 
formation in® such circumstances, but exe 
pressed no decided view one way or the 
other. Nor did Stain v. West (Butchers) 
Limited, decide that there was such a 
duty. Mr. Justice Finlay's judgment was 
that the servant was obeying lawful orders 
in supplying the information in question, 
and, therefore, in thus carrying out his 
contract of employment, was not supplying 
any consideration for the promise not to 
dismiss the plaintiff. Here again there 
was no decision on the question of any 
duty to report the frauds of fellow servants. 
Therefore, the only authority on the point 
at present is the obiter view hazarded by 
Lord Atkin, that there may be such a 
duty involved in the duty to protect the 
master's property, and the fact that Lord 
Atkin, in his speech, goes on to refer to 
the well-established usage of mankind as 
being inconsistent with any supposed duty 
tc confess one’s own misdeeds seem to 
indicate that he thought that tLe well- 
established usage of mankind might not 
be in conflict with the duty to give in- 
formation against a fe!low-employee.—The 
Law Times, 





NEGLIGENT ORGANISING OF COMPETITIONS 


A certain amount of curiosity was recent- 
ly felt among persons with legal experience 
as tothe possible basis of the alleged right 
of action in the “card party case” (Williams 
v. Trevor, The Times, February 1). The 

` action arose out ofan invitation to a card 
party at which it was alleged that, owing 
to the defendant's breach of duty and 
negligence as organiser of the party, un- 
desirable ¿characters who were notorious 
eard-sharper's were allowed to enter, causing 
a loss of £10,000 to ithe plaintiff. There 
was also a claim for damages for alleged 
breach of warranty. 

Mr. Justice Finlay held on the facts that 
there wasno contract between the parties 
and, therefore, the cause of action based 
on alleged breach of warranty failed. It 
will be remembered that Sir William Anson, 
in bis work on Contract (17th Edition, 1929, 
p.-39 et seq.) ingdealing with offers which 
are not intended to create, and are not 


= 


capable of creating, legal relations, spoke 
of “engagements of pleasure or agreements 
which, from their nature,do not admit of 
being regarded as business transactions." 
“You cannot in all cases,” he continued, 
“decline toregard such engagements as 
contracts onthe ground that they are not 
reducible to a money value. The aceep- 
tance of an invitation to dinner orto play 
in a cricket match forms an agreement in 
which the parties may incur expense in 
the fulfilment of their mutual promises, 
The damages resulting from breach might 
be escertainab'e, but the Courts would 
probably hold that, as no legal conse- 
quences were contemplated by the parties 
no action would lie.” 

The more serious aspect of the matter 
is tatin which a breach of duty is al- 
leged. Mr. Justice Finlay pointed out 
that there might be a duty on the orga- 
niser of 


a gambling party. He said; 
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was said to be owed by Mr. Trevor to 
` ‘Mr. ¿Wiliams. When sucha party asthe 
one in question is organised there might 
be some duty on the organisers to take 
reasonable pains to prevent the entry iato 
ethe party of undesirable “persons.” His 
' Lordship emphasised that it could not be 


suggested that thete was an abso- 
lute undertaking that no undesira- 
ble person would get in, for one of 


the risks and avils of such parties was that 
‘there was a strong probability that highly 
undesirable persons would obtain admis- 
sion, and everyone who went to such 
` parties must know of that risk. The action 
failed because, even assuming that there 
was aduty to take reasonable care, his 
Lordship found that ihere was no evidence 
that reasonable steps were not taken to ex- 
clude undesirables. 

The case wes,as his Lordship remarked, 
the first ofits kind to come. before the 
Courts. The precise duty alleged by Coun- 
sel for the plaintiff was putin these words 
in the course of argument: “If.a man 
whetber for charity or otherwise, gets up 
‘a party like that held at Sunderland 
House, and charges persons for admission 
to it, he must take reasonable precautions 
to see that there is such supervision both 
of the tickets by which admission is ob- 
tained, and of the course of play as will 
reduce „the chances of the guests being 
robbed toaminimum. In Balfe v. West 
(1853, 21 L. T. O. 5. 90) the action was 
brought by the owner of a horse named 
Ringleader against the stewards at a Grand 
Open Handicap Steeplechase. The stakes 
to be Won were £600, and the conditions 
provided iter alia thatthe race was to 
be superintended by stewards, who were 
to nominate or appoint some persons to 
adjudge and decide the race. It was al- 
leged that the plaintiff's horse Ringleader 
came in first, but that, because the de- 
fendants were grossly negligent in not 
nominating someone to adjudge and decide 
the race, the plaintiffs horse was not de- 
clared the winner. On a demurrer, Elsee 
v. Gatward (5 Term Rep. 143) and Wilkinson 
v. Coverdale (1 Hsp. 75) were quoted to 
show that if work is undertaken gratuit- 
pusly the undertaker is liable only for 
misfeasance and not for non-feasance. 
Chief Justice Jervis gave leave to amend, 
but the Court expressly guarded itself 
against being understood to give any opi- 
nion on whether .an action would lie. In 
„the card-party case admission was not 

. 
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gratuitous, but, even ifit had been, it could 
still have been argued that there wes a 
duty to take care. This duty can be compared 
with the duty of invitors to invitees “to take 
reasonable care that their premises are rea- 
sonably safe for persons using them in the 
ordinary and customary manner and with rea- 
sonable care :” (per Lord Justice Buckley, 
quoting with approval Mr. Justice Bray 
in Norman v. Great Western Railway, 112 
L. T. Rep. 266; (1915) 1 K. B. 584, at 
p. 591). This is the highest at which the 
duty can be put. 

If an action lies for breach of duty the 
question of the measure of damages be- 
comes of vital importance. The damages 
which may be awarded for the loss of a 
chance of winning money or a prize have 
been discussed ina numberof cases. In 
Simpson v. London and North-Western Rail- 
way Company (33 L. T. Rep. 805; 1Q.3B. 
Div. 274), damages were sought for failure 
to bring goods to an agricultural show in 
time for theshow, whereby loss was suffer- 
ed. The Court found thatthe defendants 
must have known of the reason for the 
necessity of punctualiiy. Chief Justice 
Cockburn said: “As lothe supposed in.- 
possibility of ascertaining the damages, | 
am ofopinion that there is no such im- 
possibility. To some exlent, no doubt, 
they must be matter cf speculition, Dut 
there isnoreason for not awarding eny 
damages at ell.” It appears that in a previous 
cese—Watson v. Ambergate Railway Cum- 
pany (17 L. T. O. S. 125; 15 Jur. 448)—an 
opinion had been expressed to the contrary 
by Mr. Justice Erie, who thought that ihe 
loss of a chance of obtaining a prize of 
100 guineas for a model of a machine wag 
too remoie and contingent, and, therefore, 
not recoverable. TLe Court, however, de- 
cided that themecsure of damages was 
the value of ihe plan and model. This 
case was considered in Sepwell v. Bass 
(102 L. T. Rep. 811 ; (1910) 2 K. B. 486, 493), 
where only ncminal damages were given 
for breach of contract to supply a valuable 
stallion to cover a mare. Mr. Justice Jelf 
said: “The lewin general regards dama- 
ges which depend entirely on chances ag 
too remote and uncoverable. The cases 
show thatthe line may be difficult to draw 
between an estimate of damage based on 
probabilities, asin Simpson v. London 
North-Western Railway , and a claim for 
damages of a totally problematical char.cter 
but [ think that the present case is well 
over the line.” ` 

In Chaplin v. Hicks (105 L. T. Rep. 285; 
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Offered theatrical engagements to ‘ladies, 
“who were to submit their photographs to- 
gether with their names and addresses and 
general descriptions, The plaintiff ivas 
selected from about six thousand applicants 
_ for an interview, but she was notified too 
late for her to be able to attend the 
‘interview. She sued for damages for 
preach of contract for the chance of selec- 
tion for an engagement. In upholding a 
_ verdict and judgment for £100, Lord Justice 
Vaughan Williams said: “There are cases, 
no doubt, where the loss is so.dependent 
‘on the mere unrestricted volition of another 
that it is impossible to say that there is 
any assessable loss resulting from the 
breach, In the, present case there is no 
` guch difficulty.” Examining the proposition 
put by Mr. McCardie for the appellant, that 
“where the expectation of the plaintiff de- 
` pends on a contingency, only nominal dama- 
ges are recoverable, Lord Justice Fletcher 
Moulton said: “Upon examination this 
` principle is obviously too wide ; everything 
that can happen in the future depends on 
a contingency, and such a principle would 
‘deprive a plaintiff of anything . beyond 
“nominal damages fora breach of contract 
where the damages could not be essessed 
“with mathematical accuracy.” Laterin his 
judgment he said: ‘Where by contract a 
man has ä right to belong to a limited 
class of competitors, he is possessed of some- 
thing of value, andit is the duty of the 
“jury to estimate the pecuniary value 
“of the advaniag3 ifit wastaken from him.” 
His Lordship explained Sapwell v. Bass (sup) 
“by saying that in that case there was no 
evidence that the right to the stallion's 
‘services were worth more to the plaintiff 
than the 300 guineas which he would have 
to pay forthem, and therefore the damages 
could not be more than nominal, and he re- 
jected the contention that no damages could 
be recovered -where they depended on the 
volition of another. Lord Justice Farewell 
also rejected this contention and said: “It 
is obvious, of course, that the chance or 
probability mayin a given case be so 
‘slender that a jury could not properly give 
more than nominal damages, s2y one shil- 
ling ;” and ister in the seme judgment 
said: “Now the expression ‘almost to a 
‘certainty’ means that the contemplated 
event is very probable, and the fact 
‘that itis very. probable only increases the 
amovnt of damages which a jury would 
give.” b. . < 
The whole question as to damages which 
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_ciés is ably; discussed ` 
Edition of M yne's Treatise on Damages, 


(Chaplin v. Hicks 


are dependent on a contingency or contingens 
ine the Tenth 


p. 62, where it is said, after submittitg that 
the opinion of Mr. Justice Erle in Watson 
v. Ambergate Railway Company isup.) was 
the true one,;e “The question seems to coma 
to this: Was the plaintiff's chance of win- 
ning the prize a matter of such an unascer~ 
tainable value at the time of entering into 
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the contract of carriage, as not to have been - 


capable of contemplation by. both parties ? 
If it was not ascertainable, then it is diffi- 
cult to see how it could have formed part 
of the contract, and if it did not form 
part of the contract, then it could not en- 
ter, into the damages fo? breach. Suppose 
the same carrier had been entrusted with 
all the models sent for competition and had 
delayed them ‘all, should he pay the amount 
of the prize to each, or apportion it among 
them, or how? Even ifthe actual judges 
gave evidence that a particular model would 
have won the prize still this would be matter 
ex post facto, not known at the time of the 
bargain, and forming no part of it.. ...A 
chance of a prize may be such that wrong- 
fully to deprive the plaintif ofit will en- 
title the plaintiff to substantial damages 
(sup.)). It may be 
damage is dependent on so many con- 
tingencies that damages should not be 


‘awarded (Sapwell v. Bass (sup.)), but, if 


the Court is satisfied that damage has been_ 
suffered, allowance will be made for 
contingencies to an extent reasonable in all 
the circumstances.” MEN 
Obviously the chance of winning at cards 

must be dependent on so many contingen- 
cies as to be incapable of ascertainment, and 
therefore the extent of a player's I[dsses 
owing to the presence of cardsharpers can 
scarcely he capable of ascertainment. It 
is quite clear from Chaplinv. Hicks (sup.), 


‘however, that it is no objection to the giving 


of damages that they are difficult to agger- 
tain or that they depend ona contingency 
oron the volition of another. “The two 
words ‘chance’ and ‘probability’ mav” be 
treated as practically inferchangeéable,” said 
Lord Justice Farwell in Chaplin v. Hicks 


(1911, 2 K. B. at p. 798), and his judgment . 


emphasises that all the jury have to do is 
to estimate the strength or weakness of the 
chance or probability. The slatement of 
Mr. Justice Jelf in Sapwell v. Bass (supa) 
that the law regards damages which are 


dependent entirely on chance as too remote 


and therefore irrecoverable, must be read 
strictly in relation to the facts of the case; 


> 


in’ which nominal damages were given be- 
caiise gthe chance of the plaintiff making a 
profit out of the stallion’s services -was 
‘weak. In individual cases it may be easy 
to prove that the chances of losing money 
-ewingto ihe lack of precavfions against 

cheating at card parties ore heavily increas- 
. z . |] 
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ed, but in general it can safely be sa‘d - 
thet ata large card party the chances of 


_winning must be tco weak to enable those 


who have such chances affected by the 
négligence of others to recover damages.— 


The Law Times. 


‘Extracts from Contemporaries. 


Torts—Inducing Breach of Contract— 

Malice. 

Plaintiff contracted to sell land to B. 
Defendant, who held a deed of trust on the 
land, induced B to breach his contract 
by falsely informing him . that 
plaintiff could not pass gocd title and by 


promising to sell the land to him after the’ 


pending foreclosure proceedings for an 

amount less than that stated in plaintiff's 

contric’. Plaintiff ‘sued for malicious in- 

terference with his contract and was non- 

suited. Held, judgment affirmed. Since 

defendant had a right to compete with 

Plaintiff, the question of malice wes im- 

material, forit could not make an act un- 

lawful which ‘in essence was lawful. ` 

The right to maintain an action against 

_ & third” person for maliciously inducing 
another ‘to break his contract with the 

-plaintif has long been recognized in this 
state ough there ‘was no indication at 
first “that the rule would -be extended be- 
yorid ‘ithe ‘field of employment contracts, it 


wasi ‘Tater‘Held'that an-action would lie for- 


maliciously ‘inducing the breach of any 
contres’ This is the majority rule today. 

North -Catolina, however, has at times 
receded from this position, and at present 
the state’ of thé law is uncertain. Doubt 
was first thrown upon the early cases in 
1909 when the court said that generally-no 
action could be maintained for inducing 
breach of contract, since the consequence 
is. only a broken contract: for which the 
party injured may sue’ A comparatively 
recent case, however, again recognizes that 
the action will lie. In the present case, the 
court, after apparently recognizing the 
right to maintain thé action, in a proper 
case, appends a~quotation from a treatise 
ón ‘torts in which it is said that generally 


no ‘action will lie for inducing breach of- 


scontract: If the court accepts this broad 
statement as the law, then it is decisive of 
the issue.. f 
`~ The “isin in the instant case, how- 
~-éVer, segms to be based on the idea that 
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plaintiff's injury, if any, was the result of 
lawful competition and that -therefore de- 
fendant was justified in inducing the breach 
of contract. While the doctrine cf freedom 
of competitien ‘may be invoked to justily 
defendant’s acis when both plaintiff and 
defendant are engaged in similar enter- . 
prises, it it difficult to see how it could be 
applied in the present case, fcr plaintiff 
wes a borrower end defendant wes. a 
lender (land bank). Since the enly object 
of defendant should heve been to realize 
the amount Icaned by it.plus inlerest, tie 
policy of ellowing it to compete with its 
customers may weil be doubted. 

‘Assuming, however, that the proposition 
laid down by the court is cound, should the 
presence of malice make a difference ? The - 
point. is offen made, as in the instant 
case, that malice unconnected with a legal 
wrong will not support an action. Thus 
if, defendant's act in inducing a breach 
of contract between’ plaintiff and a thid 
person is lawful, there is no need for 
inquiring into his motive. The fallacy’ in 
this reasoning’ is obvious. If the act of 
defendant in inducing a breach of contract 
is unlawful, that in itself will support an 
action. ‘hus if malice is ever to be an 
important factor (except on the question’ 
of punitive damages) ıt will “necessarily 
be in a case where ihe defendant's conduct 
is otherwise lawful. It is submitted, there- 
fore, that the presence of malice, in a 
case where the defendants conduct is 
otherwise lawful, should resolve the ques- 
tion of justification in plaintiff's favour, 
and a recovery should be permitted. And 
in thé instant case the fact thut defendant 
made a false statement concerning plain- 
tiff's ability to pass good title should have 
been evidence of malice sufficient to take 
the case to thé jury.—The North Carolina 
Law Review. eo 


Usury—Affirmative Relief for the 
Debtor. 
In spite of the anomalpus situation which 


s 
64 
results from such a decision, and the ques- 
tionable policy motivating it, the Supreme 
Court of North Carolina seems determined 
to follow its line of cases which deny the 
debtor party to a usurious contract af- 
rmative relief of an equitable nature. In 
two cases decided. this year, the creditor 
has browght action to foreclose a deed of 
trust. The debtor has set up usury in his 
answer, and prayed for injunctive relief, 
In ‘both cases, defendant's prayer has been 
denied on the tenuous and abstract ground 
that he has asked equity and must there- 
fore do equity—in other words, pay the 
principal plus legal interest. Had the 
debtor restricted himself to purely legal 
defences and remedies, he would have been’ 
required to pay no interest, and could 
have recovered back double the amount of 
any interest already paid. Or, had he 
accompanied his prayer foran injunction 
with atender of principal end legal in- 
terest, presumably he could have had the 
injunction, and saved his - property. from 
sale on foreclosure. But, having chosen 
neither of these alternatives, he was not 
only denied the equitable relief which he 
asked, but, for the mere asking, was pen- 
alized to the extent of entitling the credi- 
tor to. principal and legal interest out of 
the proceeds of the foreclosure gale. It 
would seem that, if “equity” is to govern, 
he should have either the relief which he 
asks or the benefit of the usury- statute. 
There can be no equity in denying him 
both simply bécause he seeks equily. 

Such a decision virtually repeals the. 
usury statute in certain cases, and qreates 
a troublesome and unnecessary inconsist- 
ency in the North Carolina law, as pointed 
out in an earlier issue of this publication. 
The inconsistency is further illustrated by 
the established rule in this” State that, 
when a junior incumbrancer goes into 
equity to require assignment to him ofa 
usurious senior incumbrance, be is forced 
to pay only the principal, without in- 
terest. Thus the debtor, for whose benefit 
the usury statute was intended, must “do 
equity” and pay legal interest if he asks 
for equity; but a, stranger to the usur- 
jous contract can have the full benefit of 
the statute—in. equity. 

If the Court were convinced of the advisa- 
bility of overruling those cases which require 
the debtor who geeks equity to pay legal in- 
terest—a rule which was born under quite 
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different conditions- there would seem 
to be no obstacle in its way. The docirine. 
of siare decisis should not be permitt to 
impede wholesome judicial reform in the 
law. There are no vested rights in Judicial 
decisions, andecertainly usurious creditors „ 
have no vested.right to be free from that 
particular type of reléef to their debtors. 
However, if the Cotrt fee!s bound by its 
earlier decisions, there should be no hesi- 
tation by the legislature to so amend the 
statute as to give debtors the full protec- 
tion which the policy behind usury statutes 
dictates.—The North Carolina Law. Review. 


Metropolitan Police Commissioner's 

Report. 

Sir Philip Game's comprehensive report 
for 1935 is a publication of such general: 
interest to Londoners that selection is a 
difficult matter. First and foremost, there 
should be noted an appreciable drop in 
crime, the grand total of indictable offances 
being less by 2,700 than in 1934, and falling 
short of the 1933 figure by more than 3,309. 
Petty thefts have,*as of wont, been very 
numerous, “because they are easy,” the 
opportunitv frequently creating the crimi- 
nal, who, “once created, cannot easily be 
unmade,” and the public are reminded 
of their duty adequately to protect pro- 
perty of small intrinsic value, while at the 
same time advice is.. given asm the 
serviceability of mortice locks on entrative 
doors of houses and flats. Of the 1935. 
crimes, 27.9 percent. were cleared up by 
arrest or admission, as compared with 
211 per cent. in the previous yae—a 
further improvement. In this connectitn, 
a defence is put forward of Polie&methods - 
as regards suspects, the. report comment- 
ing not inaptly, if perhaps unnecessarily, 
on the incompatibility existing between 
complete freedom for the individual agd 
adequate protection for the community, 
and referring to the disservice tə the 
latter of exaggerating the ocsasional mis- - 
takes, the risk of’ which is necessarily 
involved. A discouraging ‘feature of the 
report, even allowing for the -cruder ` 
methods employed and the consequent 
greater ease in - detection, is the large 
number of arrests for indictable .crimes-—-° 
no less ihan two-fifths. of the whole— 
which relate to persons under twenty‘ono— 
The Law Times. o 
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